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PREFACE 


Thk  title-page  of  this  work  sufficiently  explains  its  object  and  contents. 
aving  been  originally  intended  solely  for  the  use  of  Subscribers  to  the  first 
iix  Volumes  of  the  Law  Journal,^  and  as  a  substitute  for  the  Annual  Digests 
supplied  with  that  publication,  it  has  not  been  brought  down  to  so  recent  a 
period  as  might  perhaps  be  desirable  for  general  use ;  but  the  extent,  novelty, 
and  convenience,  of  a  Digest  of  Cases  decided  in  all  the  English  Courts  during 
so  long  a  period  of  time,  has  induced  the  Proprietor  to  believe  that  it  will  be 
acceptable  to  the  Profession,  and  he  has  therefore  printed  an  additional  number 
of  copies  to  be  disposed  of  to  Non-subscribers. 


Of  the  manner  in  which  the  Editor  has  performed  his  task  of  preparing*  the 

work  for  the  press,  use   alone   can  afford  the  means  of  forming  a  correct 

judgment     He  has  spared  no  pains  to  secure  accuracy,  to  guard  against  the 

omission  of  any  cases,  and  to  arrange  his  materials  in  such  a  manner  as  to  give 

"Nr  every  facility  of  reference. 

•  Pabliflhed  in  the  yean  1823,  1824,  1825,  1826,  1827,  1828. 


.W  dhft  Ctth  and  litb  Tofciuwui  of  Bati.t  Moobx's  Reports  were  nol 
pithBAirf  dhm  tk  ckI^  akels  were  pot  to  preas,  fefiercnen  hste  been  given 
ttt  ths  Taiife  of  CsKs  at  the  end  of  die  ▼ohumi  to  die  rwrti  ccnCained  in  diem, 
wUdk  »e  dbo  lepoileJ  m  Mn.  BtmeoAJ^s  Reports  and  m  die  Law  Joitrkai.; 

IS  nave  not  been  noocea  in  die  latter  lepmlH^  aienuerted  in  die 


In  condntsion,  it  waaj  not  be  nunqioKtaDt,  and  waaj  periiaps  add  to  die  Talne 
of  diis  work,  to  obaerte,  diat  npiwards  of  1000  cases  exebuhehf  reported  in 
tbe  Law  JovmKAi^  are  bexe  abstractedL 


Innkr  Tkmplb, 
Jmme  £SW,  1831. 


A  LIST  OF  THE  ABBREVIATIONS 


USED  IN  THIS  DIGEST. 


ifpomnatimu* 

Add. 

B.  ft  C. 
Bing. 
Bligh 

migfa,  N.S. 
Rft  B.     - 
a  Mo.      - 
C.CR.        ~ 
Campb,     - 

C.  ft  P.      - 
C3iit 

Co. 


Dod. 

D.  ft  R.     - 

D.  ft  R.  N.RR. 

Hag.         -        . 

Jac 

J.  ft  W.    - 

Ken. 

M<CleL      - 

M<aeL  ft  Y.     - 

Mad. 

M.  ft  R.    - 

Al..  Ob  Sy.      ~ 

M.  ft  M.     ** 

M.  ft  R,    - 

PbilL 

Price 

Ran. 

R.  &  M.     ' 

S.  ft  S.       - 

Sim. 

Stark. 

Taunt. 

Tom. 

Y.  ft  J.      - 


Riporl4r$. 

Addams's  Reports  ... 

Bamewall  ft  Crenwell's  Reports    - 

Bingham's  Reports 

Bligh's  Reports  \ 

Bligh 's  Reports,  New  Series  / 

Broderip  &  Bingham's  Reports 

J.  Bayly  Moore's  Reports 

Crown  Cases  Reserved 

Campbell's  Nisi  Prius  Reports 

Carrington  ft  Payne's  R^orts 

Cbitty's  Reports 

Cooke's  Reports       \  .  . 

Cresswell's  Reports/ 

Dodson's  Reports 

Dowling  ft  Ryland's  Reports  - 

Dowling  and  Ryland's  Nisi  Prius  Reports 

Olyn  ft  Jameson's  Reports     - 

Haggard's  Reports 

Jacob's  Reports  y     ^ 

Jacob  ft  Walker's  Reports  / 

Kenyon's  Reports 

M'Cleland's  Reports 

M<Cleland  ft  Younge's  Reports     - 

Maddock's  Reports 

Manning  ft  Ryland's  Reports 

Maule  ft  Selwyn's  Reports     - 

Moody  ft  Malkin's  Nisi  Prius  Reports 

Moore  ft  Payne's  Reports 

PhiUimore's  Reports 

Price's  Reports       .... 

Russell's  Reports 

Ryan  ft  Moody's  Reports 

Simons  ft  Stuart's  Reports  \ 

Simons's  Reports  ^ 

Starkie's  Reports     - 

Taunton's  Reports 

Turner's  Reports    ... 

Younge  ft  Jervu's  Reports 


CouriM. 

EcclesiasticaL 
King's  Bench. 
Common  Pleas. 

House  of  Lords. 

Common  Pleas. 
Common  Pleas. 
Exchequer  Chamber. 
K.B.  ft  C.P. 
K.B.  ft  C.P. 
King's  Bench. 

{In  the  Court  for  the  Relief 
of  Insolvent  Debtors. 

Admiralty. 

King's  Bench. 

King's  Bench. 

Bankruptcy. 

Admiralty. 

Chancery. 

K.B.  ft  Chancery. 
Exchequer. 
Exchequer. 
Chancery. 
King's  Bench. 
King's  Bench. 
K.B.  ft  C.P. 
Common  Pleas. 
Ecclesiastical. 
Exchequer. 
Chancery. 
K.R  ft  C.P. 

Chancery. 

K.R  ft  C.P. 
Common  Pleas. 
Chancery. 
Exchequer. 


AN 


ANALYTICAL  DIGEST 


OF  THE 


CASES  REPORTED 

IN  THE 

LAW   JOURNAL, 

From  Trinity  Term  1822^  to  Michaelmas  Term  1828 : 

AND  or 
ALL  THE  CASES  DECIDED   OR  PUBLISHED  WITHIN  THAT  PERIOD, 

COMPRISED  IN  THE  REPORTS  OP 


Addams,  in  the  Ecclesiastical  Courts. 

Barn  Ew  ALL  and  Cress  well,  in  K.B. 

Bingham,  in  C.  P. 

Blioh,  in  the  House  of  Lords. 

Bboderip  and  Binoham,  in  C.  P. 

Carrinoton  and  Payne,  at  N.P. 

Chitty,  in  K.  B. 

Cooke,         \in  the  Court  for  Relief  of  Insol- 

Cresswell,  j*     vent  Debtors. 

Dodson,  in  die  Admiralty  Court. 

DowLiNO  and  Ryland,  m  K.B. 

Glyn  and  Jameson,  in  Bankruptcy. 

Haooard,  in  the  Admiralty  Court 

Jacob,  in  Chancery. 

Jacob  and  Walker,  in  Chancery. 

Kenyon,  in  Chancery,  and  K.  B. 

M'Cleland,  in  Exchequer. 

M'Cleland  and  Younge,  in  Exchequer. 


Mad  dock,  in  Chancery. 

Manning  and  Ryland,  in  K.  B. 

Maule  and  Selwyn,  in  K.  B. 

Moody  and  Malkin,  at  N.  P. 

J.  Bayly  Moore,  in  C.P. 

Moore  and  Payne,  in  C.  P. 

Phillimore,  in  the  Ecclesiastical  Courts. 

Price,  in  Exchequer. 

Russell  and  Ryan,  Crown  Cases. 

Russell,  in  Chancery. 

Ryan  and  Moody,  at  N,P.,  and  Crown  Cases. 

Simons  and  Stuart,  in  Chancery. 

Simons,  in  Chancery. 

Starkie,  at  N.  P. 

Taunton,  in  C.  P. 

Turner,  in  Chancery. 

YouNOE  and  Jeevis,  in  Exchequer. 


ABATEBIENT. 

(A)  Of  Suit. 

(B)  Pleas  in. 
(a)  Ncnfcinder, 
(0)  Misnomer, 

'C)  Time  OP  Pleading. 
V)  Form  and  Rbqihsites  of. 
(£^  Evidence. 

(F)  When  Quashed. 

(G)  New  Trial  on. 


(A)  Of  Suit. 

WImr  a  plaintiff  diea  after  a  vexdict,  and  after 
tiM  day  in  bank,  he  ia  entitled  to  have  judgment 
anteied  of  the  tenn  gtUneautnt  to  the  verdict,  even 
though  the  coeta  have  not  been  taxed,  as  they  are  in- 
cident to  the  judgment,  and  may  be  taxed  after 
the  party's  death.    Parktr  v.  St§€n,  X  Ken.  378. 

Digest.  182«— I8f  8. 


If  fauaband  and  wife  bring  a  joint  aotion  for  a 
debt  due  to  the  wife  before  marriage,  and  before 
judgment  the  wife  die,  the  action  will  abate.  Cheeehi 
and  wife  v.  Pnwe//,  5  Law  J.  K.B.  123,  s.  c.  6  B. 
&  C.  Sd3. 

(B)  Pleas  in. 
(a)  Nonjoinder, 

Where  a  plaintiff  sued  as  executor,  and  defendant 
pleaded  that  the  promises  in  the  declaration  were 
made  jointly  by  him  with  the  plaintiff: — Held, 
that  this  waa  in  effect  a  plea  in  bar,  and  not  a  plea 
in  abatement.  Moffatt  v.  Van  MaUmgen,  t  Cbii. 
Rep.  539. 

The  Court  will  not  order  a  plaintiff  to  furnish  a 
eop^  of  an  agreement,  to  enable  the  defendant  to 
avail  himself  of  the  nonjoinder  of  co-contractors. 
BtaU  V.  Bird,  S  D.  &  R.  419. 

The  nonjoinder  of  a  secret  partner  cannot  be 
pleaded  in  abatement.  MulUti  v.  ifaofc,  1 M.  £c  M. 
88.  [Tenterden] 

B 


ABATEMENT— ACCOMPLICE. 


(b)  Misnomer, 

A  plem  in  abtttement,  and  not  a  plea  in  bar,  is  the 
proper  mode  of  taking  advantage  of  a  misnomer  in 
plaintiff's  name.    Jowett  r.  Charnoek,  6  M.  &  S.  45. 

If  a  defendant  be  arrested  by  a  wnms  christian 
name,  and  give  a  bail  bond,  the  Court  will  not  order 
it  to  be  deUvered  up  to  be  cancelled,  but  leave  tlie 
defendant  to  bis  plea  in  abatement.  Tritton  r,  Gard' 
iwr.  3  Law  J.  C.P.  184. 

Where  a  party  has  been  served  with  process  by  a 
wrong  christian  name,  the  Court  will  not  grant  a  nile 
to  set  aside  the  proceedings  with  costs  ;  but  if  the 
party  will  not  take  a  rule  without  costs,  the  Court 
will  leave  him  to  his  plea  in  abatement.  .  Lyen's 
case,  t  Law  J.  K.B.  38. 

MThere  a  defendant  was  arrested  by  the  name  of 
Stephen  T.  Silk,  and  signed  a  bail  bond  in  the  name 
of  Stephen  Thomas  Silk,  the  Court  ordered  the 
bond  to  be  cancelled,  on  his  entering  a  common  ap- 
pearance ;  but  observed,  that  in  future  they  would 
leave  the  party  to  his  plea  in  abatement.  Lake  v. 
Siik,  4  Law  J.  CJ*.  67,  s.  c.  3  Bing.  296. 

The  Court  will  not  set  aside  the  service  of  a  writ, 
because  the  writ  does  not  contain  the  second  chris* 
tian  name  of  the  defendant,  but  will  leave  him  to 
his  plea  in  abatement.  Vaviest  case,  2  Law  J, 
1LB.34. 

A  misnomer  in  the  defendant's  surname,  must  be 
pleaded  in  abatement,  and  is  no  ground  for  setting 
aside  the  writ  and  declaration.  Swsmer  r.  Betley, 
4  Law  J.  C  J*.  51. 

Nor  win  the  court  set  aside  the  proceedings  on 
motion  if  there  be  a  misnomer  in  non-bailable  pro* 
oess,  but  will  leave  the  defendant  to  his  plea  in 
abatement.    Sar;ant  v.  Gordon,  7  D.  &  R.  258. 

Where,  in  an  action  of  trespass,  brought  jointly 
against  four  defendants,  one  pleaded  his  misnomer 
in  abatement ;  and,  in  conclusion,  prayed  judgment 
of  the  writ,  and  that  the  same  might  be  quashed  : — 
Held,  bad  on  general  demurrer,  as  the  misnomer 
only  operates  to  abate  the  writ  as  to  the  party  mis- 
named. Wade  V.  Stiff,  6  Law  J.  C  J*.  10,  s.  c.  1  M. 
&  P.  f  6. 

(C)  Time  op  Pleading. 

If  a  defendant,  who  resides  in  the  country,  (Staf- 
ford,) be  served  with  notice  of  dedaration,  before 
the  first  day  of  teim,  he  may  plead  in  abatement 
within  fear  da3rs  after  his  appearance  has  been  en- 
tered. Kirky  T.  Hunt,  13  Price,  178,  s.  c.  M<CleL  65. 

(D)  FoBM  AND  Requisites  of. 

Where  a  declaration  is  filed  as  of  one  tenn,  and 
the  defendant  pleads  in  abatement  in  the  next,  the 
plea  must  be  prefaced  by  a  special  imparlance.  And 
this  rale  apnIieB,  even  where  the  decuration  is  filed 
or  deliverea  in  vacation  as  of  the  preceding  term. 
Woodthorp  V.  the  Hundred  ef  Lothingland,  5  Law  J, 

WLmDm  63.  m 

A  plea  that  A  B,  now  living  in  the  ooimty  of  D, 
ought  to  have  been  a  party  in  the  suit,  is  a  good 
plea  in  point  of  form ;  nor  is  it  aeeeasary  to  describe 
A  B  by  his  addftBon.  MaMi  v.  Les,  t  Law  J.  Chaoe. 
171. 

A  plea  in  abatement  in  proceedings  by  IhU  in 
the  K.B.  oooeladiBg  with  a  ptnyar  that  the  dedmrm- 
fim  be  qwiBbed,  is  bad.  MafktUr.VasiMuUingem, 
2  Chit.  539. 


So  of  misnomer  of  one  of  four  defendants,  praying 
that  the  writ  may  be  quashed.  Wade  v.  Stiff,  6  Law 
J.  CJ*.  10,  8.  c.  1  M.  &  P.  26,  supra  B.  6. 

(E)  Evidence. 

To  Bi^port  a  plea  in  abatement,  the  supposed 
joint  contractor  was  called,  who  swoTe  that  he  was 
not  a  partner  with  the  defendants.  His  answer  to 
a  bill  in  Chancery,  in  which  he  swore  that  he  waa  a 
partner,  was  received  as  eridenceof  the  feet  of  part- 
nership. Two  witnesses  also  proved  the  feet  of  his 
being  a  partner ;  and  the  jury  found  a  verdict  for 
the  defendants  : — ^The  Court  held,  that  the  answer 
ought  not  to  have  been  received  ;  and  directed  a 
new  trial.  £icer  v.  Ambrose,  S  Law  J.  K.B.  ll5y 
S.C.3  B.  &C.746,  s.  c5D.  &R.629. 

A  plea  of  non-joinder  in  abatement,  is  not  sup- 
ported by  evidence  of  a  secret  partnerahip,  especially 
if  the  plaintiiFbe  unacquainted  with  te  feet.  Stans- 
field  V.  Levy,  S  Stark.  8.  [Abbott] 

On  a  plea  in  abatement  of  the  nonjoinder  of  A.  B. 
as  a  defendant,  his  declarations  made  before  action 
brsught,  are  evidence  in  support  of  the  plea.  Cley 
V.  Lai^sloio,  1  M.  &  M.  45.  [Abbott] 

(F)  When  Quashed. 

An  infonnality  in  a  plea  in  abatement  is  no  ground 
to  induce  the  Court  to  quash  it  on  motion.  JRex  v. 
Cooke,  2  B.  &  C.  618,  s.  c.  4  D.  &  R.  114. 

Where  several  persons,  unknown  to  the  plaintiff*, 
are  named  in  a  plea  of  abatement,  the  Court  wiU 
order  ^e  defendant  to  furnish  particulars  in  writing 
of  the  places  of  residence  and  additions  of  the  per- 
sonsnamed ;  and  for  non-compliance  with  audi  older, 
will  quash  the  plea*  Newton  v.  Verbeke,  1  Y.  &  J. 
257. 

(6)  New  Tual  on. 

The  Court  observed,  that  there  was  no  instance 
of  a  new  trill  on  a  plea  in  abatement,  not  even  on 
payment  of  costs.  Skeao  v.  Hiilap,  2  Law  J.  K.B. 
168,  s.  c.  4  D.  &  R.  241. 

But  a  new  trial  granted  in  Ewer  v.  Amirou,  3 
Law  J.  K.B.  115,  s.  b.3  B.  &  C.  746,  s.  c.  5  D.  & 
R.  629,  supra,  £. 


ACCOMPLICE. 

On  counsel  stating  that  it  appears  from  the  depo* 
sitions  taken  before  the  magistrate,  that  there  is  not 
sufficient  evidence  without  the  aid  of  the  teetimony 
of  an  accompUoa,  his  evidence  will  be  admitted. 
Rex  V.  Barnard,  1  C.  &  P.  87.  [Hnllook] 

A  prisoner  may  be  convicted  on  the  evidence  of 
an  accomplice,  even  though  it  be  unsupported  in 
any  material  fact  Rktr.  Barnard,  1  C.  &  P.  88. 
[Hullock] 

If  on  the  trial  of  A  and  B,  the  evidence  of  C,  an 
accomplice,  be  confirmed  as  10  A,  but  not  as  to  B, 
the  Jury  may,  if  they  believe  the  facts  disclosed  by 
C,  convict  B  on  his  testimony  only.  Rex  v.  Dawber^ 
3  Stark.  34.  [Bayley] 

If  an  accomplice  be  charged  vridi  any  other  felony 
than  that  on  the  trial  of  which  he  is  tobeawitness, 
he  win  not,  in  general,  be  admitted  as  king's  evi* 
denes.  Mmerandiiai,  2  C.&  P.  411.  \Vnk  and 
GsRow] 


ACCORD  AND  SATISFACTION— ACCOUNT. 


ACCOIID  AND  SATISFACTION. 

In  in  action  of  assumpsit  by  the  plaintiiFs,  assig^- 
nses  of  H,  a  bankmpt,  tbo  dedantion  alleged  tibat 
the  defendant  was  indebted  to  the  banlcrapt,  before 
his  banlmiptcy-,-  in  the  sum  of  1 ,000/.  for  goods  sold, 
&c  which  promise  was  stated  to  have  been  made 
before  his  bttnkraptcj :  plea,  that  after  the  making 
of  the  promises,  and  before  H  became  a  bankrnpt, 
and  before  the  commencement  of  the  suit,  upon  an 
aceoont  stated  between  H  and  the  defendant,  of 
add  concerning  the  sum  in  the  declaration,  the  de- 
fendant was  found  to  be  indebted  to  H  in  the  sum 
of  400/.,  for  which  said  sum  defendant  gave  the 
bankrupt  a  bill  of  exchange,  which  he  accepted  for 
and  on  acooont  of  the  said  several  promises  and  un- 
dertakings in  the  said  counts  mentioned ;  and  by 
vsason  inieraof  fbe  defendant  became  liable  to  pay 
the  bill ;  the  plaintiff  having  replied  over,  and  tbe 
defimdant  having  denrarred,  it  was  holden  to  be  an 
iasofficient  plea,  because  the  mere  acceptance  of 
4O0L  does  not  necessarily  operate  in  point  of  law  as 
an  extinguishment  of  the  aebt  of  1,000/.  Thomoi 
V.  Htoihom,  2  B.  &  C.  477,  s.  o.  3  D.  &  R.  647. 

In  an  action  for  an  excessive  distress  of  rent,  the 
pfecjae  sum  laid  in  the  declaration  under  a  icUicet, 
need  not  be  proved ;  the  material  allegation  to  be 
supported,  being  that  of  a  smaller  sum  than  distress- 
ed tor  being  due ;  and  after  an  exctnusive  distress 
taken,  the  parties  coming  to  an  amicable  arrange- 
ment respecting  a  sale,  will  not  divest  the  tenaiit's 
light  of  action  for  sacfa  distress,  unless  that  arrange- 
ment be  by  an  agreement,  which  may  be  pleaded 
as  an  acconl  and  satisfaction.  SHU  v.  Hoar§,  t  Law 
J.  C.P.  56,  s.  c.  1  Bing.  401,  s.c.  7  B.M0.S6,  s.  c. 
1  C.  &  P.  «8. 

.  To  so  action  on  a  deed,  the  plea  of  accord  without 
satisfaoliott  is  no  bar.  Parker  v.  Ramshottam,  3  B.  & 
C.  257,  S.O.  5  D.&  R.  138,  s.  c.  5  Law  J.  K.B.  16. 

If  A  pay  for  B  a  smaller  sum  in  satisfaction  of  a 
greater,  it  is  a  bar  to  the  plaintiff's  claim ,  becaase, 
by  suing  B  he  commits  a  fraud  on  A,  whom  he  in- 
duced to  advance  his  money  on  the  faith  of  such 
advance  being  a  discharge  of  the  debtor.  Welby  v. 
Dnkt,  1  C.  &  P.  557.  [Abbott] 


olatm  is  substantisted,  and  the  assignees  pay  tbe 
dividend  over  again,  and  bring  an  action  to  reco- 
ver the  same  amount  from  A,  as  surviving  partner  : 
— The  Court  held,  that  the  action  was  wmI  brought. 
Hughn  V.  BarrodaiU,  1  Law  J.  K.B.  74. 


ACCOUNTANT  GENERAL. 

Where  the  taxed  costs  of  tbe  plaintiffs  have  been 
paid  in  a  creditor's  suit,  specialty  creditors,  among 
whom  the  whole  of  the  fiandin  court  has  been  appor- 
tioned, are  entitled  to  tbe  production  of  the  order 
and  office  copies  of  reports,  necessary  to  enable 
tibem  to  get  the  money  out  of  court,  without  contri- 
buting to  the  extra  costs  of  the  plaintiffs.  lAehmtre 
▼.  Brmtur,  4  J^w  J.  Chanc.  95,  s.  c.  1  Russ.  7t. 
See  Stat.  1  Geo.  4.  c.  35. 


ACCOUNTANTS. 

A  and  B  are  employed  as  accountants  to  manage 
the  aAirs  of  a  bankruptcy,  after  a  dividend  has 
been  declared.  B  makes  out  the  checks  for  the 
debts  proved,  and  also  for  a  claim  made,  and  all  of 
them  are  signed  by  the  assignee.  B  receives  the 
dmdend  on  the  claim  and  keeps  it,  afterwards  tbe 


ACCOUNT. 
(A)  Bill  por. 

(B)  AOTION  OP. 

(C)  Account  Rendered. 

(D)  Account  Stated. 


(A)  Bill  for. 

An  infant  administratrix  may  be  compelled  in 
equity  to  account.  Hindmatik  v.  SoaihgaU,  1  Law 
J.  Cbanc.  94. 

Where  a  plaintiff  suing  informd  pauperis  esta- 
blishes title  to  an  account  from  the  defendant,  it  is 
no  objection  to  bis  obtaining  a  decree  for  an  account, 
that  the  defendant  has  produced  evidence  uncontra- 
dicted by  ^e  plaintiff,  to  shew  that  tbe  balance  of 
the  acooont  will  be  against  the  plaintiff.  Smith  v. 
Taggart,  1  Law  J.  Chanc.  90. 

H,  a  solicitor,  advances  monies  for  subsistence  to 
R,  an  infant,  who,  upon  attaining  bis  full  age,  was 
entitled  to  certain  property ;  R,  shortly  afWr  fae 
reaches  the  ag^  of  twenty-one  years,  signs  a  memo- 
randum, by  which  he  acknowledges  himself  indebted 
to  H,  in  respect  of  those  advances,  in  the  sum  of 
1,918/. ;  and  upon  this  memorandum,  H  recovera  a 
verdict  against  him :  Held,  that,  even  though  tbe 
memoranaum  could  not  be  impeached  as  obtained  by 
fraud,  yet  in  consequence  of  the  relation  in  which 
H  placed  himself  towards  R,  it  will  not  prevent  R 
from  having  an  account  taken  in  a  court  of  equity  of 
the  sums  really  adtanced  to  him  by  H.  Revett  v. 
Harvey,  1  Law  J.  Chanc.  39,  s.  c.  1  S.  &  S.  503. 

A,  being  at  the  time  abroad,  became  a  tenant  in 
common  with  B,  and  died  fifteen  years  afterwards, 
without  having  been  during  that  period  in  England, 
and  being  all  Uie  time  ignorant  of  her  right  as  tenant 
in  common;  B  continued  all  along  in  possession, 
and  receipt  of  the  rents  and  profits  of  the  premises  : 
Held,  that  B's  possession  did  not  amount  to  an 
ouster ;  and  that  A's  representative  could  sustain  a 
bill  for  an  aceoont  against  B,  without  previously 
recovering  tbe  possession.  Johnton  v.  Bxurtlemt  9 
Law  J.  Chanc.  168. 

A,  B,  C,  being  partners,  A  dies  intestate ;  tbe 
partnenhip  is  continued  by  B  and  C,  without  any 
settlement  of  accounts ;  and  B  afterwards  assigns 
his  share  of  the  profits  to  D  :  Held,  that,  D  cannot 
sustain  a  bill  for  the  necessary  accounts,  unless  he 
cause  a  limited  administration  to  be  obtained,  and 
make  the  limited  administrator  a  party :  That  a  bill, 
to  which  A's  personal  representative  is  not  a  party, 
is  demurrable,  notwithsUnding  that  it  contains  an 
allegation,  that  A*s  next  of  kin  refuses  to  take  out 
administration,  and  prevents  the  plaintiff  from  doing 
so.  Cawthome  v.  ChalU,  3  Law  J.  Chanc.  125,  s.  c. 
S  S.  &  S.  127. 

A  class  of  persons  being  empowered  by  act  of 
parliament  to  regulate  the  application  of  the  produce 
of  certain  rates  levied  on  the  class,  tbe  majority  of 
them  directed  a  sum  to  be  applied  to  purposes  not 


ACCOUNT. 


W c&e  majtMitj  «f  tike 


(B) 


Brmmley  t.  SaJcA,  5  Lav  J. 
59,  s«  e»  1  Sob*  t. 

A  hiiJB^i  tdminfd  B  to  ib  brtont  ia  aa  adrca- 
liB»i»,  B  Mifciea  ri«DttaK«a  to  Ifce  ageat  of  Ibe  cDwen 
If  vkkfc  he  dinetM  to  be  carried  to  Ae 
el*  A,  awl  be  alao  raanto  mumtj  to  A,  lor 
A  to  Rtok  to  ifce  aj^«st  oa  Ins  aecouet ;  Ibe  agent 
be^  Ae  aeeoaBC  witb  A  oalj :  Held,  tibat  B  coobl 
Bo(  aettanaa  biDibraa  aeeoaat  agaiact  tbe  ageat. 
Kmiueil  r«  (rrr^,  6  Lair  J«  Cbaac.  198. 

It  ia  eol  Boir  aeeeaaifj,  tbat  a  bill  ibr  an  aeeomt 
iktmM  ceatam  as  ofcr  hj  tbe  plaiotiffto  paj  tba 
balasce  H  fomod  apamtt  bia.  The  Cobmbimu  Go- 
wnmeMi  r.  RMktekild,  1  Sim.  105. 

To  a  bin  ibr  as  aeeoost,  tibe  delindaat  pleada  n 
bar  to  tbe  aeeovat,  op  to  a  certain  date,  deeda 
asMoatinf  to  a  rel«Ma ,  bat  tbe  aom,  in  respect  of 
wbieb  th0  r^eaie  waa  gires,  ia  not  arencd  to  eom- 
priie  tbe  wbole  of  tbe  moniea  received  bj  bim,  in 
reef>e«t  of  tbe  anb^ect  of  account,  prior  to  diat  date : 
Held,  tbat  tbe  plea  waa  bad,  aa  not  corering  tbe 
wb^  of  wbat  it  profeaaed  to  eorer.  Reeve  r.  Vnn' 
tUm,  d  \jim  J,  Cbanc,  l/>5. 

A  }ft\\  Un  an  sce^/ont  allered,  tliat  the  mattera  in 
f|fM«(^///«  bad  b«en  •obmitted  to  arbitration,  and  tbat 
a  yfk*ru4M  wwntd  bad  bc^n  made,  but  charged  cir- 
^jftf^^ft^^  n  Ut  lu^iAtAnUf  tbe  award  ;  tbe  defendant 
f4*ed>d  fl#e  m^mntmitm  imUittd  into  in  puraoance 
^  tUtt  wMitU,  M$id  tbe  award  made  in  conseqoence 
f4  ft ',  Held^  tliat  auch  a  plea  ia  a  good  defence  to  the 
frttl,     Yfttn  r#  IMnard,  4  Imw  J.  Chanc.  61. 

Ibe  Uktft%  *4  an  account  will  notbe  atajed  pend- 
yt%  a*  appeal/ 

H  \u  w/i  tbe  babf t  of  tbe  court  to  direct  lecority 
Uf  b*  gfr*i»  f//r  tl#e  reault  of  tii  account,  Nerot  r, 
fUtfffftftH,  9  tiwttt,  bit, 

A  M^mtt  baring  ataCed  inbiaanawer^thatfbjr 
tfi^ffthf^  tm  \fumnmm  im  a  farm,  and  witb  atock,  be- 
^^t»**%  ^'  '^^  M«*te  of  an  inteatate,  he  hid  made 
^^^.^  S**t^  ihft*,  aa  be  bad  not  k«tpt  an^  accounta, 
0ttA  ittt4  \A*entU4  the  tranaactiooa  o(  the  farm  witb 
^ttn  f^ttd  t-jfrn^fh;  ht*  *'*/»\4  uid  mi  forth  the  amount 
^  fht.  fftf4'fM  ,  it  WMM  //rd«ff*d,  tbat,  in  Uking  tbe 
^f**f*th*  ttt^ittftit^  Uiut,  MtnuHl  rttniM  wbould  be  made, 
tH*A  ^hiMfkni  AaKMlol^'d  at  />  Mr  e$nt,  upon  tboM 
Whttuni    #«###,       WnUitr  ¥,    Wwidward,    1   Ruaa. 

V^UkfM  aM  n*^4ntui,  r«IUd  on  ««  a  atated  account, 
\t*>m  u*f^  U*o  mvj**id,  M  \n  not  enougb  to  prore  tha 
AMifr^ff  t^)l  ^  lift,  n4't^ttii»m'titu'4i  of  w»  other  party 
Ht  t*  HtHtt*  k\ntt  \tm  pf</yii4i    hvittm  r«  Young,  i  Law 

i,it*fh  n  ^*i\\  tiff  ittt  fU'ti^mui,  evidanre  entered  into 
h^  Ihu  4ut*,f44nti1  f  tit  )/f//VM  Ui>»m  of  hia  diaobarge, 
^M*f4  ^m  MhiJ-ftid  ««  f«ad«     Wulhtr  f.  Woodward, 

f    h**90     Uff, 

¥(Ut-tH  tint  ui^m\  Am' f tut  ftff  aiviounta  againat  a 
y'ft^ftfni  9t'^$ti9t'h\fti\¥tt  hMl/KMH  inban  u\wn  motion, 
^^*  Vf»«4*^  hHuU\  Ui  fft^uUtt  tba  rou0lier«  to  ba  pro- 
4t^A4,  ithhhhu^t  (be  N»aw«r  fa  not  rapliad  to,    Va- 


SCkit. 
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lO :  8.  P.  Artk^  T. 


(C) 


3D.& 


i*r 


Wbcfe  uej  mitten,  baring 
tbe  Board  of  Ordaaaee, 
would  not  be  allowed  to  certain  < 
of  tbem  to  draw  tbe  fall  aOowaaee ;  aad  ire 
after  tbe  above  order,  detirered  aa  aeeoaat  to  tbe 
officer*a  represeatatiTea,  admittiBg  tbe  aoeeptaace  of 
tbe  foil  aum :  it  waa  boldea,  tbat  aach  aeeoaat  waa 
erideace  to  abew  tbat  they  bad  laceired  tbe  aMMMj- 
to  bia  uae,  and  tbat  after  aach  a  lapae  of  tiMe  tbey 
could  not  be  permitted  to  aaj  it  waa  a  auatalce,  aad 
bare  the  money  reAmded.  Shfrng  r.  Craraeearf, 
lC.&P.5l7.a.c.4B^C.S8l',a.e.6D.&R.40t. 

If  a  penon  be  ageat  to  two  paitiea,  who  are  in- 
debted to  each  other,  and  reader  aa  aeeoaat  to  one 
of  them,  that  be  baa  leeeired  BKney  finr  hia  vae 
from  tbe  other,  be  ia  bound  by  that  aeeoaat,  altlKNigh 
he  nerer  receired  the  money ;  ualeaa  be  can  abew 
tbat  the  entry  waa  made  uaiatentionallT  and  by 
miatake.  Shaw  r.  Piriam,  4  Law  J.  K.6.  99,  a.  c 
4  B.  &  C.  715,  a.  c.  7D.  &  R.  yOl. 

The  agent  for  the  grantee  of  eereral  annoitiea, 
delivered  him  four  accounia  in  the  eoorae  of  eigbteea 
months,  and  gave  him  credit  for  all  tbe  half-yearly 
inatalmenta  of  the  aereral  aannitiea  then  doe,  but 
atated  tbat  aome  of  them  had  not  been  receired. 
He  charged  commiaaion  on  all  the  instalments,  and 
paid  the  balance  of  the  accounta  aa  if  they  had  been 
receired,  and,  in  tbe  later  accounts,  nerer  brought 
forward  thoae  auma,  nor  intimated  that  be  expected 
them  to  be  repaid :  Held,  upon  a  hill  of  exceptions, 
that  tbe  jury  were  properly  told  by  the  Judge, 
tbat  they  might  infer  an  agreement,  whereby  tbe 
agent  made  bimaelf  personally  reaponaible  for  the 
payment  of  those  annuity  inatalmenta — in  defanlt 
of  payment  by  the  grantors.  Shaw  y.  Woodcock,  5 
Law  J.  K.B.  294,  s.  c.  7  B.  &  C.  73. 

(D)  Account  Stated. 

Semble^- An  account  stated  may  be  given  in  evi- 
dence without  being  stamped.  fFeilord  r.  Afati,  1 
Biiig.  154,  s.  c.  1  Law  J.  C.P.  18. 

An  abiolute  and  not  a  qualified  acknowledgment 
is  indiapenaable,  to  enable  the  plaintiff  to  recover 
under  tbe  account  stated.  Eoani  r.  Verity,  1  R.  & 
M.  ?39.  [Littledale] 

Evidence  of  the  admission  by  a  defendant  of 
certain  facts,  from  which  his  legal  liability  may  be 
only  inferred,  is  not  sufficient  evidence  in  support 
of  s  declaration  upon  an  account  stated. 

Nor,  Semble,  a  compulsory  admission  made  before 
Commissioners  of  Bankrupt. 

Accordingly,  where  a  defendant,  in  an  examina- 
tion before  Commiaaioners  of  Bankrupt,  admitted 
that  be  bad  received  a  aum  of  money  on  account  of 
tbe  bankrupt,  with  knowledge  of  a  prerioua  act  of 
bankruptcy,  it  waa  held  that  tbia  waa  not  aufficient 
to  maintsin  a  declaration  upon  an  aooount  atatod 
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ACCOUNT—ACTION. 


WtwecA  the  defendant  tnd  the  plaintiffs  as  assignees. 
Tttckcr  ▼•  Barrcw,  6  Law  J.  K.B.  Ifl,  s.  o.  7  B. 
&  C.  623,  8.  o.  1  M.  &  R.  518,  s.  o.  3  C.  &  P.  85, 

89, 8.  c.  1  M.  &  M.  137, 139. 

One  Ly  thgoe  being  indebted  to  the  plaintiff,  gare 
bim  an  order  upon  the  defendant,  bis  (Lythgoe's) 
tenant,  to  pey  the  debt  oat  of  the  rent  next  ooming 
dne.  Plaintiff  sent  the  order  to  tbe  defendant, 
without  directly  communicating  with  bim  thereon. 
On  settling  the  next  rent  between  Ly  thgoe  and  the 
defendant,  the  defendant  produced  the  order  to 
Lvtbgoe,  and  promised  to  pay  the  amount  to  the 
plaintiff,  upon  which  Lythgoe  gare  him  a  receipt 
for  the  whole  rent,  but  received  only  the  difference 
between  the  sum  due  to  the  plaintiff  and  the  whole 
rent.  Under  these  circumstances,  the  plaintiff  cannot 
recover  the  amount  of  the  order  from  Lythgoe,  in 
an  action  for  money  had  and  received,  or  upon  an 
account  stated.  Wharton  v.  Walker,  3  Law  J.  K.B. 
183,  a.  c.  4  B.  &  C.  163,  s.  c.  6  D.  6c  R.  288. 

A  verbal  agreement  was  made  for  the  purchase  of 
some  turnips  growing  in  a  field.  After  tbe  purchaser 
had  removed  the  principal  part,  the  seller  said  to 
him,  "  You  owe  me  3/.;"  to  which  he  replied,  "  I 
will  send  it  before  I  draw  any  more  turnips."  He 
afterwards  drew  all  the  turnips,  but  did  not  send  the 
Si, :  Held ,  that  it  was  recoverable  on  the  account 
sUted.  Pinchni  v.  ChitcoU,  3  C.  &  P.  936.  [Beet] 

The  defendant  promised  the  plaintiff,  that,  if  she 
would  take  a  lease  of  certain  premises,  he  would 
give  her  20(.  towards  putting  them  in  repair.  The 
plaintiff,  having  accepted  the  lease  and  done  the 
repairs,  demanded  the  20/.  The  defendant  pro- 
mised  to  pay  it  at  a  certain  future  time :  Held, 
that,  notwithstanding  the  special  counts  of  the 
declaration  could  not  be  aupported,  tbe  original 
agreement  being  for  the  conveyance  of  an  interest 
in  land, — the  defendant's  subsequent  promise  was 
sufficient  to  entitle  the  plaintiff  to  a  vwdict  on  the 
account  stated.  Seago  v.  Dean;  6  Law  J.  C.P.  66, 
s.  0.  4  Bing.  459,  s.  c.  1  M.  &.P.  «27,  s.  c.  3  C.  & 
P. 170. 

Proof  of  the  acknowledgment  of  a  debt  upon  a 
bill  of  exchange,  is  sufficient  to  maintain  a  count 
upon  an  account  stated ;  though  there  may  not  have 
been  any  other  dealing  between  the  parties ;  and 
though  Uie  plaintiff  and  defendant  were  not  original 
parties  to  the  bill ;  and,  consequently,  though  there 
was  no  original  privity  of  contract  between  them. 
Wagstaffy.  Boardman,  5  Law  J.  K.B.  139. 

If,  on  a  plea  of  a  stated,  account,  the  defendant 
avers  that  the  account  was  Jxuly  stated  in  writing, 
and  admitted  by  the  other  party  to  be  a  full,  true, 
and  settled  account,  and  then  pleads  the  same  as  a 
stated  account,  the  plea  is  bad.  Taylor  v.  Simsan, 
2  Law  J.  Chanc.  123. 

A  plea  of  a  stated  account  is  not  faulty,  because 
it  avers  various  circumstances  relative  to  that  ac- 
count ;  provided  that  the  amount  is  poaitively  averred 
to  be  a  stated  account,  and  is  pleaded  directly  to  the 
bill.    Taylor  v.  Shaw,  2  Law  J.  Chanc.  125. 

An  account  stated  cannot  be  pleaded  in  bar  to  an 
action  of  assumpsit.  Hoadet  v.  fiam«f,  1  Ken.  391, 
■•  c.  1  Burr.  9,  s.  o.  1  W.  Black*  65 :  s.  p.  AdderUy 
▼•  Evans,  1  Ken.  250. 

A  stated  account  is  a  dear  statement  of  accounts, 
testified  by  the  signature  of  the  parties,  aa  evidenc- 
ing their  approbation  of  tbe  settlement,  so  as  to 


bring  the  proof  to  a  single  point,  and  not  to  requiie 
evidence  by  the  examination  of  numerous  witnesses. 
Attorney  General  v.  BrookAank,  2  Y.  &  J.  37. 


ACTION. 


(A)  Where  maintainable. 

(B)  Parties  to. 

(C)  Form  of. 

(a)  Assumptit  or  Trover. 

(b)  Case  or  Trespass. 

(D)  Notice  of. 

(E)  Commencement  of. 


(A)  Where  maintainable. 

An  action  doea  not  lie  against  a  person,  who  has 
committed  an  injury  by  unavoidable  accident ;  but 
if  any,  the  least  blame  be  imputable  to  him,  although 
be  be  innocent  of  any  intention  to  injure,  an  action 
is  sustainable.  Wakemanv.  Robinsoti,  1  Bing.  213, 
8.  c.  8  B.  Mo.  63 :  s.  P.  2  Chit.  Rep.  639. 

An  action  on  the  case  lies  ag^nst  the  executrix  of 
an  attorney  for  the  negligence  of  her  testator,  in 
making  insufficient  inquiries  as  to  the  validity  of  a 
security,  upon  which  the  client  advanced  money. 
Wilson  V.  Tucker,  1  D.  &  R.  N.P.C.  30,  s.  c.  3 
Stark.  154.  [Abbott] 

A,  an  engineer  employed  by  B,  is  liable  to  C  for 
any  damage  done  to  him,  by  the  works  which  he 
has  constructed  on  the  premises  of  B,  as  long  as 
they  are  under  his  management.  Witts  v.  Hague, 
1  Law  J.  K.B.  9,  s.  c.  2  D.  &  R.  33- 

Case  liea  for  an  excessive  distress  for  rant ;  the 
tenant  having  tendered  the  rent  to  his  landlord  before 
the  distress  was.  levied.  Branscomb  v.  Bridges,  1 
Law  J.  K.B.  64,  s.  c.  1  B.  &  C.  145,  s.  c.  2  D.  & 
R.  256,  s.  c.  3  Stark.  171. 

If  a  statute  prescribes  a  particular  remedy  for  an 
offence,  the  party's  remedy  by  action  is  not  neces- 
sarily abrogated;  hence  where  an  act  prohibited 
other  persons  than  the  scavengerfrom  carrying  away 
dust  from  certain  houses  under  a  penalty,  to  be  re- 
covered before  a  justice  of  the  peace  :  Held,  that  the 
scavenger  might  nevertheless  maintain  an  action. 
Ward  V.  Bird,  2  Chit.  Rep.  582. 

An  action  on  the  case  will  not  lie  for  detaining 
the  plaintiff 'a  cattle  in  the  pound,  after  tender  of 
amends  msde  subsequently  to  the  impounding. 
Sheriff  r.  James,  1  Bing.  341,  s.  c.  8  B.  Mo.  33.1, 
s.  c.  2  Law  J.  C.P.  5,  and  see  note. 

A  court  of  justice  will  not  assist  a  party  to  a  fraud 
who  is  proceeding  against  his  companion  in  fraud.— 
Neither  party  ia  to  be  assisted. 

But  where  a  fraud  bad  only  been  contemplated,  in 
order  to  make  a  pretended  transfer  of  goods,  and  had 
not  been  carried  into  effect,  either  by  a  formal  in* 
stmment,  or  by  change  of  po^uession, — it  was  held, 
that  the  owner  of  the  goods  was  not  precluded  from 
maintaining  an  action  of  trespass  against  a  third 
person  who  bad  foreibly  taken  possession  of  the 
goods.     Weare  v.  Dears,  5  Law  J.  K.B.  125. 

A  plaintiff  cannot  recover  for  goods  sold,  which 
he  knows  are  to  be  applied  to  an  illegal  purpose, 
though  he  be  not  active  himself  in  their  being  so 
applied,  and  be  no  aharer  in  the  advantage  to  be 
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darirwl  tberafiroiii.   Huttan  t.  Wey,  5  Law  J.  K.B. 

no. 

A  pablioan  cannot  raoorer  for  beer  fumiahed  to 
third  peraona,  by  the  order  of  an  indiridaal  who  baa 
prerionaly  become  intoxicated  by  drinking  in  hia 
honae.     Brandon  r.  Ord,  5  C.  &  P.  440.  [Beat} 

A  peraon  forged  a  power  of  attorney,  under  which, 
atock,  which  atood  in  the  namea'of  certain  tmateea, 
waa  aold  oat  and  tranaferred  to  the  buyera.  The 
aom  produced  by  the  aale  waa  carried  to  a  fund  be- 
longing jointly  to  the  person  who  forged,  and  hia 
partners.  Two  of  hia  three  partners  knew  of  the 
money  thua  produced  being  carried  to  their  partner- 
ahip  rand;  but  did  not  know  that  it  waa  produced 
by  a  forgery.  The  peraon  who  committed  the  offence 
waa  aftOTwarda  coniicted  and  executed  for  another 
forgery ;  no  lachea  or  connivance  being  attributable 
to  the  truateea :  Held,  that  they  might  adopt  the 
tiaoafer,  (though  aa  againat  them  it  would  not  have 
been  binding ;  and  though  it  originated  in  a  foiigery ;) 
and  reooyer  the  amount  of  the  produce  from  the 
other  partnera.  StoM  ▼.  Manh,  5  Law  J.  K.B.  tOl, 
a.  c.6B.h  C.  551,  a.  c.  1  R.  &  M.  364. 

An  action  liea  in  the  Engliah  Conrta,  on  a  Scotch 
Judgment  of  homing,  againat  a  Scotehmaa  bom. 
Douglat  T.  Forrut,^  Law  J.  C.P.  157,  a.c.4  Bing. 
686. 

An  action  will  lie  upon  the  decree  of  a  Colonial 
Court  of  Equity,  for  the  balance  of  an  account 
between  partnera.  And  in  such  aa  action,  the  Court 
will  look  at  the  aubstance,  without  regarding  the 
form  of  the  proceedinga  upon  which  the  decree  ia 
founded.  HtnUy  t.  Soper,  6  Law  J.  K.B.  SIO,  a.  c. 
8  B.  &  C.  16,  a.  c.  t  M.  &  R.  153. 

An  action  doea  not  lie  for  the  amount  of  the  plain- 
tiff'a  diatributire  ahare  of  an  intestato'a  estate,  ad- 
mitted by  the  adminiatrator  tp  be  in  his  faanda.  Jones 
T«  Tanttsr,  6  Law  J.  K.B.  71,  a.  c.  7  B.  &  C.  54S, 
a.  c.  1 M.  &  R.  490. 

The  plaintiff  declared  in  caae  againat  the  defen- 
dant, for  not  repairing  hia  fencea,  per  ^imnI  the  plain- 
tiff'a  horaea  eacaped  into  the  defondant'a  close,  and 
were  there  killed  by  the  &Uiag  of  a  hay-stack: 
Held,  that  the  damage  waa  not  too  ramoto,  and  that 
the  action  waa  maintainaMe*    PowM  t.  SalUbttry, 

5  Y.&  J.S91. 

(B)  Parties  to. 

QtMBTt — Whether  a  peraon,  uaing  hia  own  caniajge 
and  hiring  a  pair  of  horaea  and  a  job  coachman  for 
the  day,  ia  liable  for  any  damage  occaaioned  through 
negligent  or  careleea  driving  by  the  job  coachman  1 
— ^Held  in  the  negatiTe,  by  the  Lord  Chief  Juatioe 
Abbott  and  Mr.  Juatice  Littledale ;  in  the  affirmatire, 
by  Mr.  Juatice  Bay  ley  and  Mr.  Juatice  Hdroyd. 
Laugher  y.  Pointer,  4  Law  J.  K.B.  309,  a.  c  5  B. 

6  C.  457,  a.  c.  8  D.  &  R.  556. 

Where  a  peraon  went  in  hia  own  carriage  to  Aacot 
racea,  having  hired  the  horaea  and  poatiliona,  and, 
through  the  negligence  of  the  latter,  the  cairiagu 
waa  driyen  againat  the  borae  and  gig  of  anotMr 
peraon, — it  waa  held,  diat  the  owner  of  the  horaea 
and  maater  of  the  aeryants,  waa  liable  to  an  action, 
at  the  suit  of  the  party  injured,  and  that  the  owner 
of  the  carriage  waa  not  liable.  Smith  y.  Lawrence, 
S  M.  £i  R.  1,  a.  e.  aa  Smith  r.  Rcberti,  6  Law  J. 
K.B.  f68. 

If  oartaia  eomflnaaionen  nadar  a  priyato  act  of 


PMrliaoMBt,  may  sue  and  be  sued  by  their  dUrk,  it 
ie  not  neoeaaary,  at  tiie  trial  of  an  action  brought  in 
the  name  of  the  elerk,  to  prove  that  he  aues  by  their 
authority.  Truwhite  y.  Depree,  «  C.  &  F.  557. 
[Abbott] 

An  action  upon  a  contract  may  be  maintained  in 
the  name  of  a  party  who  has  transferred  his  interest 
therein,  if  there  is  not  good  evidence  to  shew  that 
auch  tranafer  waa  agreml  to  by  the  other  party  or 
partiea  concerned  in  the  contract  Holland  v.  Webb, 
6  Law  J.  K.B.  92. 

An  action  cannot  be  maintained  jointly  by  two 
plaintiflfa,  where  the  wrong  done  to  one  ia  no  wrong 
done  to  the  other.  Where,  therefore,  an  action  waa 
brought,  and  a  verdict  obtained  by  two  plaintiffs 
againat  a  defendant  for  a  malicious  arrest,  the  decla- 
ration alleging,  by  way  of  special  damage,  the  folae 
impriaonment  of  both,  aa  well  aa  the  expenses  in- 
curred by  them : — ^The  court  ordered  the  judgment 
to  be  arreated.  But  the  jury  having  by  their  verdict, 
confined  the  dama^ea  to  the  expenses  which  the 
plaintifia  had  been  jointly  put  to  in  procuring  their 
liberty,  the  Court  ordered  the  pottea  to  be  amended. 
Barratt  v.  Collint,  10  B.  Mo.  446. 

A,  being  appointed  the  managing  director  of  two 
oompaniea,  who  had  power  to  sue  m  his  name,  or- 
dered a  Btove  to  be  put  up  in  the  houae  in  which  the 
buaineaa  of  the  two  companies  was  carried  on,  at 
their  joint  expenae :  the  Court  held,  that  for  a  breach 
of  that  contract  he  might  sue  for  damagea,  and  de* 
acribe  himaelf  as  their  managing  agent.  Beaumoni 
y.  Sylvester,  t  Law  J.  K.B.  10. 

By  an  act  of  Parliament  the  juaticea  at  the 
Quarter  Seasions  assembled,  or  at  any  adjouxn- 
ment,  were  empowered  to  build,  or  cause  to  be  built, 
a  bridge,  and  it  was  enacted,  that  they  might  con- 
tract for  the  bnilding  of  th^  same,  and  that  eveiy 
contractor  for  auch  work  should  give  sufficient  secu- 
rity for  the  due  performance  of  his  contract  to  the 
clerk  of  the  peace,  and  that  the  aaid  justices,  at  any 
General  Quarter  Seaaion,  or  adjournment  of  the 
same,  might  appoint  auch  of  the  justices  aa  they 
ahould  think  fit  to  auperintend  the  building,  &c. 
The  expenses  were  to  t>e  provided  for  out  of  die 
county  rate ;  and  it  was  enacted,  that  in  all  actions 
or  proceedings  at  law,  the  aaid  justices  might  sue, 
or  be  sued,  in  the  name  of  the  clerk  of  the  peace, 
and  that  no  actions  idiould  abate  by  the  death  of 
any  auch  clerk,  but  that  the  clerk  of  the  peace  for 
the  time  beingahould  always  be  deemed  the  plaintiff, 
defendant,  or  reapondent,'&c.  in  all  auch  actiona, 
&c.  or  proceedings  at  law  respectively  ;  and  it  waa 
provided,  that  every  such  clerk  of  the  peace  should 
be  reimbursed  all  damagea,  &c.  and  expenaea  which 
he  ahould  haye  paid,  or  be  subject  or  liable  to,  on 
account  thereof  out  of  the  money  to  be  raised  by 
virtue  of  the  act.  The  plaintiff  covenanted  witn 
the  defendante,  who  were  the  anperintonding 
juaticea,  and  were  deacribed  in  the  indentare  as  the 
major  part  of  the  juaticea  aasembled  at  the  General 
Quarter  Sessions,  to  build  the  bridge ;  and  the  de- 
fendante covenanted,  that  they,  or  the  treasurer  for 
the  county,  should  pay  him  a  certain  aum  of  money 
by  inatelmenU.  The  plaintiff  having  declared  in 
covenant  ag^nst  the  defendante  for  the  non-payment 
of  two  instelmente,  it  waa  determined,  that  the  de- 
fottdante  were  not  liable,  and  that  the  remedy  given 
by  the  atetute  waa  againat  the  cleric  of  die  peace. 
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AUin  T.  WaUitgrav4,  8  Taunt.  566,  ■.  e.  2  B.  Mo. 

621. 

Ib  error  upon  a  declaration  in  an  action  on  the 
case  against  seTeral  defendants  as  common  carriers* 
for  negligent!  J  conyeying  the  plaintiff  as  a  passen- 
ger, wherehy,  &c.:  Held,  that  the  action  being 
finned  upon  a  breach  of  dutj  imposed  bj  the  cus- 
tom of  the  realm,  which,  therefore,  was  a  breach  of 
the  law,  and  the  declaration  being  framed  as  upon 
a  misfeasance,  a  verdict  and  judgment  given  against 
lome  of  the  parties  onlj  was  not  erroneous,  and  was 
afterwards  affirmed  in  the  Exchequer  Chamber. 
BrttktrUm  t.  Wood,  9  B.  &  B.  54,  s.  c.  6  B.  Mo. 
141,  s.  c.  9  Price,  408. 

(C)  Form  of. 
(a)  Aitumptit  or  Trovtr, 

The  servant  of  A,  a  farmer,  having  been  ordered 
by  his  master  to  seU  aome  sheep  for  ready  money* 
sold  them  on  trust  to  a  person  to  whom  he  was  in- 
dcA>ted,  and  who  refused  to  deliver  them  back  to  the 
real  owner,  ox  to  pay  for  them,  without  deducting 
the  money  doe  to  himself  from  the  senrant.  The 
master  brought  an  action  for  goods  lold  and  delivered, 
and  the  court  held,  that  the  plaintiff  had  a  right  to 
waive  the  tort  and  sue  in  assumpsit.  Jomt  v.  Batehp 
1  Law  J.  K.B.  106. 

The  plaintiff's  servant  toolc  to  the  defendant  a 
c^iriage-spfing  to  repair,  who  undertook  to  return  it 
by  a  certain  time,  which  he  did  not  do :  upon  being 
applied  to  for  the  spring,  he  refused  to  give  it  up 
until  he  was  paid :  Held,  that  trover  would  not  lie, 
it  being  the  breach  of  a  contract ;  and,  therefore, 
assumpsit  was  the  proper  remedy.  Fairman  v. 
GrimbU,  2  C.  &  P.  966.  [Abbott] 

If  there  appears  to  be  in  the  hands  of  the  defen- 
dsat,  a  certain  quantity  of  goods,  which  he  has 
updertaken  to  deliver,  the  plaintiff  may  maintain 
tiover,  since  he  is  not  obliged  to  bring  a  special 
action  of  assnmpsit.  Smith  v.  Cook,  2  C.  &  P.  277. 
[Beet] 

(h)  Com  or  Trespau* 

Case,  and  not  trespass,  lies  for  the  negligent, 
careless,  and  improper  driving  of  a  horse  and  chaise, 
against  the  plaintiff,  though  the  evidence  proved  the 
act  to  have  been  violent  and  immediate — (Graham 
B.  dliwnt.)    L/oyd  v.  Needham,  11  Price,  606. 

Taking  from  a  churchyard  a  tombstone,  and  ob- 
literatiBg  the  inscription  on  it,  is  the  subject  of  an 
action  of  trespass,  and  not  case.  Spoontr  v.  Brow- 
iUr,  3  Bing.  136,  a.  c.  1  C.  &  P.  34. 

Falsely V  maliciously,  and  without  any  probable 
cause,  procuring  the  warrant  of  a  justice  to  search 
the  premises,  and  apprehend  the  person  of  A,  on 
suspicion  of  felony,  and  thereby  causing  his  pre- 
mises to  be  searched  and  bis  person  imprisoned, 
is  properly  the  subject  of  an  action  on  the  case,  and 
not  trespass.  EUee  v.  Smith,  (in  error,)  S  Chit. 
504. 

(D)  Notice  op. 

Where  «  notice  of  action  was  in  the  form  of  a 
declaration,  the  Court  held  it  sufficient,  it  expressing 
the  cause  of  action  so  as  to  be  nndentood.  Oimbort 
T.  Cemey,  X  M'Clel.  &  Y.  469. 

It  IS  not  necessary  that  the  Christian  names  of 
t^p  attonies,  who  are  partners,  should  be  indoned 


on  the  back  of  a  notice  of  action  against  a  mag^- 
trate  for  a  false  imprisonment.  Jatnu  v.  Swifi,  4 
Law  J.  K.B.  43,  s.  c.  4  B.  &  C.  681,  s.  c.  6  D. 
&  R.  6$5,  s.  c.  3  C.  &  P.  237* 

A  notice  of  action  to  a  magistrate,  under  S4  Geo.S» 
c.  1,  most  fully  describe  the  cause  of  action ;  but 
need  not  state  the  form  of  action  intended  to  be    ' 
brought. 

But  if  it  mention  one  form  of  action,  the  plaintiff 
cannot  resort  to  any  other,  even  though  the  notice 
shew  that  the  mention  of  that  particular  fonki  of 
action  ii  under  a  mistake.  Fojni  v.  Abdy,  5  Law 
J.  M.C.  41,  K.B.  66, 

A  notice  of  action  to  a  penon  entitled  to  notice 
under  any  act  of  parliament,  which  notice  complains 
of  an  injury  committed  in  the  house  of  the  party 
complaining,  is  sufficient  if  it  give  a  correct  though 
not  a  legal  description  of  the  house.  And,  accord- 
ingly, a  notice  or  action  for  a  trespass  committed 
in  a  house  described  as  in  *'  West-Square,  Lambeth," 
which  would  be  a  correct  description  of  the  house  in 
popular  meaning,  was  held  to  be  sufficient ;  although 
the  strictly  legid  and  correct  description  wouldbe 
"  in  the  parish  of  Saint  George  the  Martyr,"  and 
which  description  the  plaintiff  gave  it  in  his  dfksla- 
ration.  Gibbt  v.  Stood,  6  Law  J.  K.B.  378,  s. «.  8 
B.  &  C.  528. 

In  the  notice  of  action,  to  a  Justice  oftht  Peace, 
for  illegally  issuing  a  distress-warrant  against  the 
goods  of  the  plaintiff,  the  warrant  was  stated  to 
have  been  directed  to  J.  B.,  and,  on  its  being  pro* 
duced  at  the  trial,  it  was  found  to  have  been  direo* 
ted  to  £.  H. :  Held  bad.  Ahed  v.  StoeJa,  6  Law  J. 
C.P.  106,  ib»  C*  M.  62,  s.  c.  4  Bing.  509,  s.  o.  1 
M.  &  P.  346. 

A  statute  enacted,  that  no  plaintiff  should  I'ecover 
in  any  action  commenced  against  any  person,  for 
anything  done  or  performed  in  execution  or  under 
the  authori^  of  the  act,  unless  notice  thereof  in 
writing  should  be  previously  given  twenty-eight 
days  before  the  commencement  of  the  action  : 
Held,  that  a  notice  was  necessary  in  those  cases 
only,  in  which  the  party  against  whom  4he  action 
waa  brought,  had  reasonable  g^und  for  supposing 
that  the  tiling  done  by  him,  was  done  in  execution 
of  or  under  the  auuority  of  the  Act.  Cook  v. 
Leonard,  6  Law  J.  M.C.  99,  s.  c.  6  B.  &  C.  3S1. 

(£)  Commencement  OF. 

The  date  of  filing  the  plaintiff's  Inll  is,  prlmd 
facie,  the  date  of  the  commencement  of  an  action. 
Woolridge  v.  Bithop,  6  Law  J.  K.B.  101,  s.  c  f  B. 
&  C.  406. 

It  is  not  necessary  that  the  writ  be  produced,  in 
order  to  shew  when  the  action  was  commenced. 
Therefore,  where  the  cause  of  action  accrued  on 
the  let  of  February,  after  the  first  day  of  Hilary 
term,  (the  declaration  being  entitled  generally  of 
Hilary  term,)  and  the  attorney  on  the  trial  proved 
that  he  received  no  instructions  to  commence  the 
action  until  after  the  1st  of  February,  but  the  writ 
was  not  produced — ^this  was,  held  to  be  sufficient 
evidence  that  tiie  action  waa  not  commenced  until 
after  that  day.  Letter  v.  Jenkint,  6  Law  J.  K.B. 
394,  s.  c.  8  B.  &  C.  339. 
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ADMINISTRATION. 

(A)  To  WHOM  GRANTED. 

(B)  Of  the  Administration  Bondw 

(C)  PsAcncB. 

[See  also  executor  and  administrator.} 


(A)  To  whom  granted. 

Where  the  power  of  granting  edministntioB  is 
discretionarj  with  the  Court,  administration  e^tterit 
paribut  is  always  granted  to  Uie  claimant  having  the 
greatest  interest.  Tucker  r,  Wett^arth,  i  Add.  352. 

A  widow  who  has  married  ag^in»  is  nerertheless 
to  be  preferred  to  a  next  of  kin,  in  the  g^nting  of 
administration.     Webb  t.  Neediutnt,  1  Add.  494. 

AdmintatntioB  of  the  property  of  a  public  func- 
tionary of  the  Emperor  of  Morocco,  was  granted 
to  a  party  specifically  empowered  to  take  it  on  behalf 
of  the  national  treasury,  by  the  Mabomedan  law,  on 
proof  of  the  Emperor  s  tide  (which  was  not  ques- 
tioned by  the  crown,  or  otherwise).  In  re  Beggia, 
deeeaMed,  1  Add.  S40. 

Where  one  of  three  administrators  became  a 
lunatic,  the  CkHirt  granted  administration  de  novo  to 
the  other  two.  In  the  goods  of  PkiUipgf  2  Add.  335. 

Administration  will  not  be  decreed  to  tubttituted 
trustees  in  the  absence  of  the  consent  of  all  parties 
beneficially  interested  in  the  trust  properties,  until 
such  properties  are  vested  in  such  trustees.  Crettcell 
T.  Cmwell,  2  Add.  342. 

A,  B,  and,  C,  being  partners,  A'^dies  intestate; 
the  partnership  is  continued  by  B  and  C  without 
any  settlement  of  accounts ;  and  B  afterwards  as- 
signs his  share  of  the  profits  to  D : 

Semble^rjhnt  D,  though  he  has  an  interest  in 
accounts  which  inroWe  the  personal  estate  of  A, 
cannot  as  a  creditor  of  A,  cite  his  next  of  kin  to 
accept  or  refuse  administration  to  him. 

&m6<<also-^That  the  Ecclesiastical  Court,  if  A's 
next  of  kin,  upon  being  cited,  refuse  to  accept  ad- 
ministration, and  if  D  shew  the  necessity  of  there 
being  a  personal  representative  of  A,  will  grant  a 
limited  administration  to  D's  nominee.  Cawtheme 
T.  Chalie,  3  Law  J.  Chanc.  125,  s.  c.  2  S.  &  S.  127. 

Where  the  only  surviving  executor  became  inca- 
pable of  acting  or  of  executing  the  necessary  legal 
instruments  to  enable  others  to  act,  the  Court  granted 
administration  with  the  will  annexed  to  the  resi- 
duary legatee,  no  opposition  being  offered  by  the 
sext  of  kin.    In  re  Crump,  3  Phil.  497. 

Administration,  with  the  will  annexed,  may  be 
committed  to  a  residuary  legatee,  during  the  lunacy 
of  a  surviving  executor  and  residuary  legatee,  in 
trust ;  at  least  by  and  with  the  consent  (given,  or 
implied,)  of  the  committee  of  the  lunatic.  In  the 
goodt  of  Jamtt  Milnet,  3  Add.  55. 

Administration,  under  certain  limitations,  of  the 
goods  of  a  foreigner,  decreed  to  the  substituted 
attorney  of  his  executors,  with  an  official  copy  an- 
nexed of  "  extracts"  (only)  **  from  his  will,"  such 
extracts  consisting  of  the  beginning  and  ending  of 
the  will,  and  of  two  clauses  therein ;  the  one  con- 
taining the  appointment  of  executors ;  and  the  other 
a  bequest  of  the  testator's  (only)  property  in  this 
coun^.  In  the  good$  of  Don  Franeisco  Rioboo,  2 
Add.  461. 


The  ordinaiy  praetios,  where  an  executor  fails  to 
represent  a  testator,  is,  to  grant  administration,  with 
his  will  snnexed,  to  the  residuary  legatee,  in  trutt, 
if  any  ;  and  failing  sneh  residuary  legatee  in  trust, 
then  to  grant  the  same,  not  to  his  or  her  represen- 
tative, but  to  such  person  or  persons  as  have  the 
beneficial  interest  in  the  residuary  estate,  under  the 
will. — Administration  decreed,  however,in  thiscase^ 
to  the  representative  of  a  surviving  trustee,  in  pre- 
ference to  either,  or  both,  of  two  other  olsimants, 
styling  themselves  *«  residuary  legatees,"  simply^ 
but  without  any  violation  of  the  ordinary  practice* 
as  explained  above ;  such  other  daimaots  being,  in 
fact,  residuary  legatees  for  life  only,  each  in  a  fifth 
of  the  residue ;  she,  the  representative  of  the  snr- 
Tiving  trustee,  having  also,  as  such,  herself  a  bene- 
ficial interest  in  the  residuary  estate  greater  than 
that  of  either  of  the  other  claimants :  and  the  will 
of  the  testator  plainly  excluding  the  interference  or 
controul  of  those  other  claimants,  or  either  of  them, 
in  the  general  management  of  his  estate.  Hutc^n" 
$on  r,  Lambert,  3  Add.  27. 

Administration  can  only  be  granted  to  a  creditor 
upon  the  failing  of  all  other  representatives — ^tho 
circumstances  of  the  next  of  kin  being  creditor,  is 
a  reason  against  his  being  preferred,  in  a  contest  for 
administration,  either  with  the  widow  or  any  other 
next  of  kin.     Webb  r.  Needham,  1  Add.  494. 

The  48  Geo.  3.  c.  87.  applies  as  well  to  an  exe- 
cutor out  of  the  jurisdiction  of  the  courts  of  law 
and  equity  as  out  of  the  realm ;  consequently  a 
limited  administration  was  granted  to  the  nominee 
of  a  creditor.     In  the  goods  of  Jouet,  2  Add.  504. 

Where  the  relative  renounced,  the  Court  granted 
administration  to  creditors,  notwithstanding  the 
former  prayed  to  be  re-appointed  before  the  adminis- 
tration passed  the  seal.  West  ▼.  Wiliby,  3  Phil.  374. 

A  limited  administration  was  granted  to  a  creditor 
pending  process,  calling  on  all  parties  entitled  to 
distribution,  to  accept  or  refuse  administration. 
WoolLey  v.  Green,  3  Pbil.  314, 

If  tlie  executor  declines  administration,  and  there 
be  no  next  of  kin,  it  may  be  g^ranted  to  a  legatee  or 
creditor ;  and  the  same  rule  holds  if  the  next  of  kin 
declines,  but  in  that  case,  notice  must  be  given  to 
the  next  of  kin,  of  the  legatees*  or  creditors'  appli- 
cation.    Kooyttra  r.  Buytkes,  3  Phil.  531. 

The  executor  of  a  residuary  legatee  is  preferred 
to  the  executor  of  a  creditor,  in  the  granting  of  ad- 
ministration.    Jones  y.  Beytagh,  3  Phil.  635. 

When  a  sole  next  of  kin  refuses  to  take  adminis- 
tration, the  Court,  on  cause  shewn,  will  decree 
letters  ad  eoUi^endum  bona  defuncti,  limited  accord- 
ing to  the  special  circumstances  of  the  case.  In  the 
goods  of  Mary  Raduall,  2  Add.  232. 

(B)  Of  the  Administration  Bond. 

In  order  to  induce  the  Court  to  dispense  with 
securities  when  required  by  the  practice  of  the  court, 
very  special  circumstances  must  be  produced ;— and 
if  the  Court  decree  a  general  grant,  and  require 
securities  as  to  part  only,  it  will  not  allow  separate 
bonds,  so  that  other  sureties  than  those  justifying 
may  enter  into  the  common  bond.  Howell  y.  Ju#f« 
calf,  2  Add.  348. 

Quttre,  whether  eyen  on  grants  of  administration, 
to  foreigners,  of  the  property  of  foreigners,  generally, 
the  administrator  is  compellable  to  giye  bond  here. 
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ADMINISTRATION— ADMIRALTY. 


in  Eagltn^,  wilii  two  lOMtiea,  Britith  mbjecti,  for 
the  doe  tdminUtntion  of  the  effects  1  Ctanbioio  ▼• 
Nmtto,  C  Add.  4S9. 

If  the  Court  be  prayed,  tt  the  insttnce  of  parties 
in  distribution,  to  pronoonoe  an  administration  bond 
forfeited,  &c.  in  order  to  its  being  put  in  suit, 
•gainst  Uie  sureties  to  that  bond,  at  oonunon  law, 
the  question  for  the  Court  is  not,  properly,  the  ulti- 
mate responsibility  of  the  sureties ;  it  is,  generally 
speaking,  the  mere  fact  of  whether  the  conditions  of 
the  bond  have,  or  have  not,  been  fulfilled.  If  unful- 
filled, it  will  be  the  Court's  daty,  generally  speaking, 
to  pronounce  for  tbe  forfeiture  of  the  bond,  without 
any  reference  to  that  other  question  of  whether  the 
sureties  are,  or  are  not,  ultimately  responsible; 
learing  it  to  thcr  sureties  to  plead  and  prove  else- 
where, if  they  are  capable  of  so  doing,  that  the 
parties  potting  it  in  suit,  are  still,  as  by  their  own 
Isehea  or  otherwise,  not  in  a  condition  to  recover 
upon  the  bond,  notwithstanding  its  forfeiture. 
Dewey  v.  Edwardi  amd  Tappen,  S  Add.  68* 

(C)  Pbagtice. 

Principles  b^  which  the  Court  is  governed  in 
grantin|f  administrations  pending  suit. 

Administration  pending  tuU  is  never  granted  on 
motion,  without  the  prior  consent  of  the  parties. 
Narthey  v.  Cock,  1  Add.  d«6. 

The  Court  granted  a  conditional  administration  of 
the  goods  of  a  party  until  his  latt  toiU  (stated  by  the 
deceased  himself  a  few  days  before  his  death,  to  be 
in  India,)  or  an  authentic  copy  thereof  should  be 
transmitted  from  India  to  this  country.  In  re  Met- 
tmifi,lAdd,S43. 

The  Court  will  not  grant  letters  of  administration 
to  a  creditor,  in  the  absence  of  an  affidavit  stating 
the  amount  of  property  to  be  administered,  where 
<here  has  been  no  personal  service  of  the  usual  cita- 
tion on  the  parties  entitled  in  the  first  instance* 
Martinemu  t.  Rede,  2  Add.  455. 

An  ecdasiastical  court  had  granted  letters  of  ad- 
ministiation  de  bonte  non  to  two  sons  of  a  widow 
Jedy«  A  third  son  institoted  a  suit  in  that  court  to 
lapeal  them.  On  a  motion  for  a  prohibition  to  the 
Archdeacon  not  to  proceed  in  that  suit,  the  Court 
refosed  to  grant  it.  The  King  v.  the  Archdeacon  of 
Cketter,  in  the  eauee  tf  Pratt  and  another  v.  Swain, 
1  Law  J.  K.B.  161. 

If  the  party  entitled  to  administration  be  resident 
•bned,  due  notice  must  be  given  to  him  before  it 
win  be  granted  to  any  other  person ;  and  the  mere 
service  of  notice  of  the  decree  on  the  Royal  £x- 
ebange  is  of  no  avail.  Goddard  v.  Ci^sonier,  3 
Phtl.6S7. 

On  an  application  to  grant  probate,  on  admissions 
of  the  adverse  party,  the  answers  must  be  on  oath. 
Lffon  V.  Fumete,  3  Phil.  316. 

The  Court  refused  to  open  a  cause  on  the  appli- 
cation of  a  party  calling  on  the  residuary  legatee 
and  administratrix  to  prove  the  testator's  will,  on 
tiie  ground  that  he  was  abroad  at  the  time,  where, 
although  he  shewed  he  returned  to  this  country 
with  due  expedition,  be  did  not  establish,  that  he 
had  used  due  diligence  in  giving  notice  of  bis  in- 
tention after  his  return,  to  dispute  the  will.  In  re 
Rofriiwm,  3  Phil.  5tl. 

Qware,  whether  the  production  of  a  conviction 
•f  bigamy  against  A,  who  bad  married  C,  living 
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B,  his  first  wife,  divests  A,  on  C's  death,  Arom  pro* 
pounding  his  interest  as  lawful  husband  of  C,  in  a 
suit  in  the  Ecclesiastical  Court,  touching  the  admi- 
nistration of  C.'s  effects.  WUkinton  v.  Gordon,  t 
Add.  152. 

It  is  the  practice  of  the  office  not  to  receive  the 
renunciation  of  an  executor,  &c.  without  the  original 
will.  Hence  the  Court,  when  applied  to  for  letters 
of  administration,  limited  to  assign  a  satisfied  term 
of  years  to  the  nominee  of  the  owner  of  the  fee,  (in 
which  case,  it  is  not  the  practice  of  the  office  to 
annex  the  originSl  Will,)  on  the  renunciation  of  the 
party  entitled  to  the  admininistration  of  the  de- 
ceased's effects,  with  her  will  annexed,  in  preference 
to  receiving  the  renunciation  witli  the  original  will, 
(this  not  being  to  be  had,)  decreed  the  party  entitled 
to  be  cited  to  accept  or  refuse,  &c.  promising  to 
grant  the  administration  to  tlie  nominee  of  tlie  owner 
of  the  fee,  on  the  others'  default.  In  ike  goods  of 
Martha  Fenton,  S  Add.  35. 

Special  certificates  to  the  facts  of  the  case,  neces- 
sary to  found  the  grant,  superadded  to  the  oath  of 
the  applicant,  in  the  instance  of  every  administra- 
tion applied  for,  (the  obvious,  and  only  general 
scheme  suggested  for  preventing  frauds  in  obtaining 
letters  of  administration,)  would  involve  a  general 
inconvenience,  less  tolerable  than  the  particidarevil 
in  question.  But  the  Court  may  direct  such  special 
certificates  in  certain  cases,  and  if,  being  exhibited, 
they  are  unsatisfactory  to  the  Court,  [for  instance, 
as  railing  to  certify  the  principal  facts  by  the  testi- 
mony of  third  persons,  speaking  of  their  own  know- 
ledgre ;  or,  as  the  case  may  be,]  the  Court  will,  at 
least,  suspend,  and  may  probably,  in  the  end,  alto- 
gether reject  the  application  for  the  grant  itself  in 
such  case.  In  the  goods  of  Christopher  Coke,  3  Add. 
29. 


ADJUSTMENT. 
[See  Insurance.] 

Parol  evidence  is  admissible  to  explain  the  in- 
tended forms  of  an  adjustment  indorsed  on  the  back 
of  a  policy.    Russel  v.  Dunskey,  6  B.  Mo.  S33. 

If  two  persons  jointly  enter  into  a  speculation, 
which  ultimatdy  proves  unproductive,  and  the  one 
furnishes  the  other  with  an  estimate  of  the  loss,  who, 
on  being  requested  to  pay  the  moiety,  undertakes  to 
call  and  pay :  In  an  action  to  recover  the  moiety, 
this  is  sufficient  evidence  of  an  adjustment  of  the 
amount  between  the  parties.  CUark  v.  Glennie,  3 
Stark.  10.  [AbboU] 


ADMIRALTY,  COURT  OF. 

A  special  contract  for  seamen's  wages,  cannot  be 
enforced  in  the  Admiralty  Court,  that  tribunal 
having  no  jurisdiction  over  special  agreements.  Syd' 
ney  Cove,  t  Dods.  11. 

The  iurisdiction  over  a  prize  cause,  continues  in 
the  Prize  Court  of  Admiralty,  although  the  prize 
may  have  been  taken  after  the  time  limited  for  the 
cessation  of  hostilities.     Harmony,  S  Dods.  78. 

A  prise,  taken  by  British  and  allied  force,  and 
brought  within  the  British  territory,  is  subject  to 
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the  jarisdiciioin  of  the  Adminlty  Court.    French 
Guiana,  2  Dods.  151. 

The  Court  of  Admiralty  has  authority  to  inquire 
into  the  title,  under  which  British  auhjecta  claim  a 
right  to  a  Teeael  coming  into  this  country,  which  is 
in  the  posaeaaion,  and  appears  to  he  the  property  of 
foreigners.  Eiyerimento,  fortnerly  ExperkMut,  t 
Dods.  38. 

A  Burgeon  to  a  ship,  it  would  appear,  cannot  sue 
lor  wages  in  the  Admiralty  Court.  Lord  Hobart, 
9  Dods.  104. 

The  Court  of  King'a  Bench  will  not  grant  a  pro- 
hibition to  restrain  the  Admiralty  Court  from  pro- 
ceeding in  a  suit,  instituted  by  seyenl  part-owners 
of  a  ship,  against  one  for  the  possession  of  the  ship's 
register.  Arum,  3  D.  &  R.  178  n.,  s.  c.  2  Chit.  359. 

The  Court  of  Admiralty  is  not  permitted  to  eater- 
tain  questions  of  disputed  title,  but  it  still  retains 
jurisdiction  orer  causes  of  possession.  Warrior, 
S  Dods.  288. 

Jurisdiction  of  Vice  Admiralty  Courts  in  reyenue 
eases,  is  of  mere  statutory  institution  ;  and  by  stat. 
49  Geo,  3,  questions  of  this  sort  must  be  tried  either 
where  the  offence  was  committed  or  the  seizure  made. 
Hercules,  2  Dods.  353. 

Question,  whether  a  foreign  ship  of  war  lying  in 
a  port  o{  this  country,  is  liable  to  the  ctyil  process 
of  the  Court  of  Admiralty,  in  a  cause  of  salvage,  at 
the  suit  of  British  subjects,  frint  Frederic,  % 
Dods.  451. 

The  Court  of  Admiralty  has  authority  to  arrest 
and  detain  a  ship,  upon  the  application  of  a  part 
owner  who  dissents  from  her  intended  emplo3rment, 
until  security  be  given  for  the  other  part  owners  to 
the  full  value  of  his  share.    Apoilo,  1  Hag.  306. 


ADULTERY. 
[See  Baron  and  Femb,  and  Divorce.] 

The  commisaion  of  adultery,  by  huaband  or  wife, 
may,  at  any  time  before  sentence,  be  pleaded,  even 
after  seven  years  have  elapsed  from  the  publication 
of  the  occurrence,  if  it  be  certified  that  a  reasonable 
time  has  only  expired  since  it  came  to  the  propo- 
nent's knowledge.    Brisco  r,  Briseo,  9  Add.  259. 

The  concurrence  of  cruelty  and  adultery,  though 
the  former  be  unaccompanied  with  penonal  violence, 
is  a  good  ground  for  a  separation.  HuUne  y.  Hulme, 

2  Add.  27.  * 
To  a  suit  by  a  husband  for  the  restitution  of  con- 
jugal rights,  the  wife's  responsive  allegation  suggest- 
ing facts,  neither  amounting  to  a  charge  of  cruelty, 
nor  to  adultery,  admitted  to  proof.  Molony  t« 
JHoUmy,  2  Add.  249. 

Where  adultery  has  been  committed  by  the  wife, 
)}ut  pardoned  by  the  husband,  it  does  not  preclude 
him  from  suing  for  a  separation.    Dunn  v.  Dunn, 

3  Phil.  Rep.  6,  overruling  the  same  case  in  2  Phil. 
Rep.  403. 

But  where  the  adultery  of  the  wife  has  been  ao« 
quiesced  in  by  the  husband,  coupled  with  circum- 
stances of  misconduct  on  his  part,  the  Court  will 
not  decree  divorce.    Best  y.  Best,  1  Add.  436. 

Adultery  may  be  pleaded  by  ihe  defendant  in  a 
suit  for  restitution  of  conjugal  rights*  BeU  v.  Best, 
1  Add.  411. 


A  suit  for  adultery  is  not  bafred  by  proof  of 
cruelty.     ArkUv  y.  Arkley,  3  Phil.  500. 

In  pleading  the  statute  of  limitations  to  an  action 
for  criminal  conversation,  it  should  be,  not  guilty 
within  six  yean.  Cook  v.  Saifer,  2  Ken.  371,  s.  e. 
2  Wils.  85,  s.  c.  2  Burr.  753,  Bull.  N.P.  28. 

In  an  action  of  adulter3r,  the  marriage  was  proved 
by  an  examined  copy  of  the  register,  and  the  person 
who  examined  it,  being  acquainted  with  the  hand- 
writing of  the  plaintiff  and  his  wife,  staled  that  the 
signatures  in  the  register  were  their  hand-writing ; 
this  was  holden  good  proof  of  identity.  Bain  y. 
Mason,  1  C.  &  P.  203.  [Abbott] 


ADVANCEMENT. 

[See  Extinguishment.] 

A  fund,  bequeathed  by  will,  was  directed  to  ac- 
cumulate till  infants  should  attain  21,  deducting 
annually  from  the  interest,  such  portion  as  might 
be  necessary  for  their  education,  and  other  expenses ; 
with  benefit  of  survivorabip  in  case  of  either  dying 
under  21 ;  the  shares  to  be  vested  at  21 :  the  Court 
(the  parties  to  whom  the  fund  was  {given  over  con- 
senting,) directed  an  advancement  tor  the  purchase 
of  a  commission  for  one  of  the  infants,  but  with 
considerable  hesitation.  Evans  v.  Massey,  1  Y.  &  J. 
196. 


ADVOWSON. 

In  a  devise,  an  advowson  in  gross  passes  under 
the  description  of  "  tenement."  Gully  y.  the 
Bishop  ^  Exeter,  5  Law  J.  C.P.  178,  s.  c.  4  Bing. 
224. 

The  words  in  a  will,  "  I  do  give  to  my  son  R 
4he  perpetual  advowaon  of  H.  B.  in  L.  and  my 
manor  of  L.  and  all  my  lands  in  it,"  were  held  by 
three  Judges,  (ParAc  /.  dissentiente)  to  give  an  estate 
for  life  in  the  advowson,  although  at  tiie  period  of 
making  the  devise,  he  was  residuary  legatee,  and 
incumbent  of  the  living.  Pocoek  v.  Biekop  rf  lAn- 
coin,  3  B.  &  B.  27,  s.  c.  6  B.  Mo.  159. 

The  testator,  after  devising  all  his  manon,  ad- 
vowsons,  &c.  conveyed  an  advowson  to  trustees,  to 
present  F.  J.,  when  yacant ;  and  then  in .  trust  for 
himself  and  his  heirs :  Held,  that  the  devise  of  the 
advowson  was  reyoked.  Sparrow  v.  Hardcattle,  1 
Ken.  67,  a.  c.  3  Atk.  798,  a.  o.  Amb.  224. 

Where  a  prebendary,  having  the  advowson  of  a 
rectory  in  right  of  his  prebend,  dies  whilst  the 
churoh  is  yacant,  his  personal  representative  has  the 
right  of  presentation  for  that  turn.  (Per  Bavley, 
Holroyd,  and  LittUdale,  Js.  Lord  Tenterden,  C.  J. 
diss.)  Rennell  v.  Bishop  of  Lincoln,  5  Law  J.  K.B. 
320,  s.  0.  7  B.  &  C.  113 — overruling  s.  o.  4  Law  J. 
C.P.  1 ,  s.  c.  3  Bin^.  223.  ^ 

The  plaintiff  claims  the  advowson  of  a  vicarage, 
as  mortgagor;  insisting  that  it  was  inserted  frau- 
dulently in  a  particular  of  trust  estate,  directed  by 
decree  to  be  aold,  for  payment  of  debta :  Held,  that 
the  equity  of  redemption  of  an  advowson  lapses,  and 
the  plea  allowed  without  prejudice,  &c.  MaUoek 
y.  Salter,  2  Ken.  Chanc.  49. 

Where  the  advowson  of  a  pariah  is  vested  in 
trustees  for  the  benefit  of  the  parishioaers»  an  elec- 


AFFIDAVIT. 


n 


^  of  a  non  by  bollot  is  adt  valid*  The  deotton 
must  be  by  TotiDg  openly.  In  auch  a  eaae,  the  right 
of  ▼oUag  at  tbo  election  of  a  vioar,  may  be  limited 
by  long  uoage  to  pariahiooen,  who  pay  chozeh  ratea 
and  pm'a  ratee.  Edenbormtgh  t.  Arehbidutp  of  CmH' 
t§rbury  :  Carttr  t.  Bithap  rf  London,  t  Boae.  93. 

Where  the  preeentation  to  a  liiing  ia  Toid  by 
foaaon  of  aimonr*  and  the  Crown  thereupon  preaeat 
another  who  ie  avly  indnoted,  and  in  other  reapeeta 
qualified,  that  other  may  maintain  ejectment  againet 
him  whoae  pnaentation  ia  Toid,  and  ia  not  compelled 
to  xeaort  to  Quofw  impediu 

If  a  peraon  who  had  obtained  a  benefice  by 
aimonyy  were  to  enjoy  it  until  bia  death,  the  Crown 
might  atUl  praaent  afUrwarda*  Doo  d.  Wntmm  r. 
fkukn^  6  Law  J.  K.B.  f  8S,  a.  c.  8  B.  &  C.  25, 
a.  c  f  M.  &  B.  S06. 


AFFIDAVIT. 

^A)  How  AHD  WREN  INTITLBD. 

B)  Before  whom  to  be  sworn. 

C)  Form  and  requisites  op. 

(D)  When  to  be  filed. 

(E)  Defective  and  irrelevant. 

(F)  PRODVCnON  OP. 


\ 


(A)  How  AND  WHEN  ENTITLED. 

^  An  affidavit  entitled  J.  S.  and  another,  ia  irregular, 
ilnon.  1  Law  J.  K.B.  5S. 

Affidavits  produced  to  obtain  a  rule  mui  for  a 
eeriioTorit  if  entitled  in  any  cause,  are  irregular,  and 
cannot  be  read.  Es  parte  Nohro,  1  Law  J.  K.B. 
lit,  a.  c.  1  B.  &  C.  267. 

In  all  actiona  against  bail,  the  affidavits  must  be 
entitled  in  the  action  againat  them,  and  not  in  the 
original  action,  ifoei  v.  PkUeox,  1  Law  J.  CJP.  21, 
a.  c.  7  B.  Mo.  521,  a.  c  1  Bing.  142. 

The  affidavit  for  an  attachment  against  the  sheriff, 

should  he  ^titled,  Tks  Kmg  v.  the  Sheriff  of , 

in  the  canae  of  -^ —  v. ,  with  the  ArUtian 

aamea  of  the  parties.  Rex  v.  th€  Sheriff  of  MitU 
dUmx,  2  Law  J.  K.B.  38. 

The  title  of  the  affidavit  for  judgment  againat  the 
casoal  ejector,  ahould  state  by  whom  the  demise  is 
made.    Dm  v.  Biie,  3  Law  J.  K.B.  ^7. 

The  Coort  rejected  an  affidavit  to  .aet  aaide  a 
judgment  of  n^wpras.,  it  being  entitled  in  two  several 
cauaea  against  sepazate  defeudanta,  but  written  on 
one  aheet  of  paper,  and  with  one  stamp  only. 
Worlty  V.  R^iamd,  8  B.  Mo.  2S8. 

An  affidavit  entitled  in  the  cause,  againat  the 
afaeriff  by  reaaon  of  his  oontempt,  need  not  of  ne« 
cesaity  sdd  the  title  of  the  cause  oat  of  which  the 
contempt  grew;  butitiauaual  and  convenient  in 
practice  to  add  it.  Ret  v.  Sheriff  of  MiddUtet,  4 
Law  J.  K.B.  207,  s.  c.  5  B.  &  C.  589,  s.  c.  8  D.  & 
B.  149. 

On  motion  to  set  aside  proceedings  on  error,  the 
affidavita  muat  be  entitled  in  the  cause  in  error,  and 
not  in  the  original  cause.  Gtmdell  y.  Rdgier,  4  B. 
&  C.  862,  a.  c.  7  D.  &  R.  259. 

An  affidavit  entitled  "  In  the  common  place," 
Held  sufficient.  Rolfe  v.  Burhe,  5  Jjkw  J.  C.P.  99, 
•.e.4Bi]B|g.l01. 

AffidmtB  »«do  to  Iwnd  a  motion  for  setting 


aside  proceedings  by  uirefaewi,  against  bail  for  an 
irre^marity  in  the  ea.  m.,  should  be  entitled  in  the 
original  action.  Gre/en  v.  Richardton,  6  Law  J« 
K.B.  102. 

An  affidavit,  entitled  **  A  against  B  and  another," 
is  bad  ;  for  the  defendants  should  be  described  by 
their  christian  namea  and  surnames.  Doe  dem. 
Spencer  v.  Want,  8  Taunt,  647,  s.  c.  2  B.  Mo.  722. 

Where  affidavits  had  been  wrongly  entitled,  the 
Court  g^ve  leave  to  file  fresh  ones,  properly  entitled, 
hot  they  kept  the  others  on  the  file,  and  aaid  that  no 
difference  in  the  matter  could  be  permitted  to  be 
ntade  in  the  new  ones.  The  King  v.  Mead,  1  Law 
J.  K.B.  88* 

(B)  Before  whom  to  be  sworn. 

An  affidavit,  sworn  before  the  attorney  or  solicitor 
in  the  cause,  cannot  be  received.  Reg»  Gen.  9 
Price,  478. 

This  rule  is  not  to  be  construed  literally,  aa  apply.' 
iag  only  to  the  attorney  whose  name  appeara  on 
the  record  in  the  Court  of  Exchequer,  which  muat 
be  one  of  the  four  attomiee  of  the  Court,  bat  in- 
cludes the  immediate  attorney  or  solicitor  of  the 
party :  and,  therefore,  a  plea  in  abatement  set  aaide 
on  thia  ground.    Cooper  v.  Archer,  12  Price,  149. 

An  information  obtained  upon  affidavits,  sworn 
before  the  attorney  ii^  the  prosecution,  is  not  avail- 
able.    Rex  V.  Gaoler  of  Iptwieh,  2  Ken.  421. 

Affidavita  of  the  aervice  of  declarations  in  eject- 
ment, mmr  be  sworn  before  the  attorney  in  tho 
cause.     Dee  d.  Cooper  v.  Roe,  2  Y.  &  J.  S84. 

In  future  no  commission  for  taking  affidavits  is  to 
be  granted  to  a  practising  conveyancer,  unless  he  bo 
also  an  attorney  duly  enrolled  and  certificated. 
Reg.  Gen.  1  Law  J.  K.B.  192, 1  B.  &  C  288,  2  D. 
&R.43. 

This  rule  is  extended  to  attomies  practising  in 
the  Courts  of  Walea,  and  counties  palatine.  Reg, 
Gen*  1  Law  J.  K.B.192, 1  B.  &  C.  656,  2  D.O. 
870. 

The  Court  allowed  an  affidavit  sworn  before  a 
Commissioner  of  the  Coort  of  Exchequer,  in  Ireland, 
to  be  read.    KUby  v.  Stanton,  2  Y.  &  J.  75. 

(D)  Form  and  requisites  of. 

Where  the  deponent  to  an  affidavit  of  debt  is  an 
illiterate  person  or  vtarktman,  it  should  be  stated  in 
the  jurat  that  it  waa  read  over  to  him  in  the  presence 
of  tiie  commiasionen.    Anon.  1  Law  J.  K.B.  50. 

Office  copiea  of  affidavits  an  not  to  be  received  or 
read  in  the  Excheauer,  unless  signed  by  some  accre« 
dited  person,  who  haa  examined  them.  Reg.  Gen, 
9  Price,  298. 

An  affidavit  to  postpone  a  trial,  on  the  ground  of 
the  absence  of  a  material  witness,  is  good,  although 
itdoea  not  atate  his  name.  Smith  v.  Dobson,  2  D.  & 
R.  420  ;   MaeuUum*e  eate,  1  Law  J.  K.B.  113. 

The  affidavit  to  stay  proceedings  need  not  set  forth 
what  stage  the  proceedings  are  in.  Anon.  2  Law  J. 
K.B.  86. 

Although  an  affidavit  be  informal,  yet  the  Court, 
if  they  think  proper,  will  look  at  it  for  their  own 
information.    Anon.  1  Law  J.  K.B.  52. 

The  affidavit  to  change  the  venue  in  an  action  on 
a  specialty,  under  particular  circumstanoea,  must  set 
forth  the  names  of^  the  witnesses.  Anon.  3  Law  J.. 
K.B.  56» 
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An  affidavit  to  poBtpone  tfaa  trial  of  in  infor- 
mation, on  the  ground  that  a  material  witneaa  is 
absent,  must  state  where  be  ia.  Th§  Attwnty  Gent* 
ral  ▼.  PhiUipt,  13  Price,  5i%  a.  c.  M'Clel.  Sdl. 

But  Bucb  a  role  does  not  apply  to  civil  proceed* 
inga.     Buekittgkam  y.  Banket,  4  D.  &  R.  iS9, 

An  affidavit  must  not  be  written  in  a  aloyenljr 
and  illegible  manner ;  and  if  it  be  so,  the  Court 
will  gire  ooata  against  the  party  prodncing  it«  Bant 
y.  Jtmet,  8  D.  &  R.  114. 

An  affidavit,  upon  which  a  defendant  moves  to 
aet  aaide  the  proceedinga,  on  the  ground  of  hia  being 
arreated  by  the  initial  of  hia  chriatiaa  name,  must 
disclose  hia  proper  names  in  the  title  of  the  cause, 
aa  well  aa  in  the  body  of  tha  affidavit.  Shaw  v. 
Robinson,  4  Law  J.  K.B.  295,  s.  c.  8  D.  &  R.  423. 

A  palpable  mistake  in  an  affidavit — aa  the  wrong 
year  in  the  jurat— used  in  support  of  an  application 
to  the  Court,  is  not  an  insurmountable  objection  to 
the  motion,  aa  the  Court  will  permit  the  error  to  be 
amended  by  a  supplemental  affidavit  Cooper  y. 
Archer,  12  Price,  149. 

An  affidavit  of  the  service  of  a  rule,  by  which  it 
is  not  intended  to  bring  the  party  into  contempt, 
need  not  state  that  the  original  rule  was  shewn  at 
the  time  of  service.  FamUono  v.  Taylor,  2  Y.  2c 
J.  30, 

(D)  When  to  be  filed.- 

Affidavits  which  are  to  be  used  on  special  appli- 
cations, must,  in  the  Exchequer,  be  filed  one  clear 
day  before  the  application  is  made ;  and  where  notice 
of  motion  is  necessary,  the  filing  of  the  affidavit  ia 
to  be  mentioned  at  the  foot  of  the  notice.  Reg, 
Gen.  9  Price,  58.' 

An  affidavit  in  corroboration  is  received,  and  filed 
before  cause  shewn.  The  King  y.  Siberil,^!  Ken. 
356. 

An  affidavit  must  be  filed  in  time  to  be  read  on 
the  day  when  the  application  is  to  be  made.  Watton 
V.  Fttirlie,  4  Law  J.  Chanc.  53. 

A  rule  being  enlarged,  as  a  matter  of  course, 
^nd  a  condition  imposed  on  the  plaintiff  to  file  affi- 
davits in  answer  to  that  of  the  defendant  a  week 
before  the  commencement  of  the  succeeding  term : 
it  was  holden,  that  under  circumstances  the  plaintiff 
was  not  precluded  from  using  his  affidavits,  though 
they  were  not  filed  within  the  time  specified  in  the 
rule.     Harding  v.  Austen,  8  B.  Mo.  523. 

But  a  different  rule  was  holden  to  obtain,  where, 
on  a  motion  to  set  aside  an  award,  the  affidavit  of 
the  arbitrator  wss  not  filed  within  the  time  limited 
by  the  Court*    CUesby  v.  Peeee,  8  B.  Mo.  524. 

(E)  Defective  and  irrelevant. 

If  an  affidavit,  in  support  of  an  application  for 
the  poatponement  of  the  trial  of  an  information  filed 
by  the  Attorney  General,  on  the  ground  of  the 
aoaence  of  a  material  witness,  does  not  shew,  Ist, 
of  whom  the  deponent  made  the  inquiry,  as  to  the 
material  witness;  2d,  the  answer  to  such  inquiry; 
3d,  that  the  person,  of  whom  the  defendant  inquired, 
is  a  party  to  the  affidavit;  it  ia  insufficient  The 
Attorney  General  v.  Tyson,  11  Price,  229. 

If,  on  deciding  on  the  tenability  of  an  affidavit, 
made  in  support  of  a  rule  for  the  postponement  of 
the  trial^  of  an  excise  information,  the  Court  are 
divided  in  opinion,  as  to  the  affidavit  being  suffi- 


ciently circumstantial,  it  will  make  the  role  abtolatflr. 
Attorney  General  v.  Dodsworth,  tt  Price,  232. 

Mode  of  proceeding  upon  irrelevant  or  scandalous 
affidavit.     Ex  parte  Chisman,  2  G.  &  J.  315w 

Where  affidavits  contain  irrelevant  matter,  tiie 
Court  will  direct  the  Maater  to  ascertain  what  parts 
an  material  to  bring  the  question  in  dispute  before 
the  Coprt,  and  in  hia  taxation  to  allow  coata  to  the 
parties  making  the  affidavits,  for  such  parts  only  as 
are  material,  and  to  the  oppoaite  party  the  costs  oo- 
oaaioned  by  the  irrelevant  matter.  Catten  v.  Bond, 
2  Y.  &  J.  531. 

(F)  Production  op. 

The  ori^nal  affidavit  eannot  be  received  by  the 
Court,  in  hen  of  an  office-copy.  Blaeknufre  v.  Sktr- 
ley,  4  Law  J.  Chanc  33. 


AFFIDAVIT  TO  HOLD  TO  BAIL. 
[See  Bail.] 


AGENT. 
[See  Principal  and  Aoent.] 


AGREEMENT. 
[See  Contract.] 


ALIEN. 
[See  Descent.] 

No  act  of  the  British  Parliament,  nor  any  com- 
mission derived  therefrom,  if  inconsistent  with  the 
law  of  nations,  can  affect  the  rights  or  interest  of 
foreigners.    The  La  Louis,  2  Dods.  238.  ^ 

Semble,  that  if  a  merchant  expatriates  himself, 
aa  a  merchant,  to  carry  on  the  trade  of  another 
country,  he  ia  to  be  deemed  a  merchant  of  that 
country. 

Under  the  Revenue  and  Navigation  Acts,  parti- 
cularly the  Statute  12  Car.  2.  c.  18,  called  "Tho 
Navi^tion  Act,"  no  trade  is  permitted  with  the 
colonies  and  plantations  depenoent  on  the  crown  of 
Great  Britain,  (certain  specific  exceptions  being 
made,)  otherwise  than  in  vessels  bond  fide  British 
owned,  and  with  gooda  and  commoditiea  of  a  parti- 
cular kind,  being  actually  the  property  of  the  British 
subjects ; — It  was  held,  by  the  Court  of  Admiralty, 
that  the  58  Geo.  3.  o.  19.  s.  3.  and  4,  which  permits 
the  re-exportation  from  Halifax  of  certain  goods 
(that  shall  have  been  previously  legally  imported 
there,  according  to  the  conditions  of  the  Revenuo 
snd  Navigation  Acta),  to  other  of  the  said  planta- 
tions in  British  bottoms,  owned  and  navigated  «c- 
oording  to  law,  will  not  protect  the  property  of  an. 
alien,  who,  though  formerly  resident  in  a  British 
colony,  where  he  hsd  taken  the  oath  of  allegiance 
to  the  King,  hss  acted  sa  ftctor,  in  respect  of  such 
goods,  for  another  alien,  bom  and  resident  in  a 
foreign  country. 

Under  stat  28  Geo.  3.  c.  6  s.  12,  and  58  Geo.  S, 
c.  19,  an  American  merchant  could  not  aead  fhna 


ALIMONY^AMENDMENT. 


Id 


BotCoR  a  cargo  cm.  kia  own  aoeoont,  to  be  imported 
into  Halifax,  and  thence  to  be  re-exported  to  Neir- 
foandlaad ;  and,  therefore,  sentence  oif  condemnation 
of  rach  a  cargo  sened  at  Newfbnndland,  afflrmed. 
Mateklm^  1  Hag.  97. 

But  see  5  Geo.  4.  c  44,  whereby  those  statutes 
are  repealed  ;  tod  also  the  consolidation  of  the  naTi* 
gation  laws  in  5  Oeo.  4.  c.  4t,  44, 45,  and  6  Geo.  4. 
cl09.  ^ 

A  person  bon  in  America,  since  the  treaty  in 
1783,  by  which  England  acknowledged  the  indepen- 
dence of  the  United  States,  cannot  take  lands  in 
Enffland  by  descent. 

A  person  in  England  died  intestate,  seised  of 
lands  in  England.  The  grand-daughter  of  her  uncle 
claimed  to  he  her  heir-at-law.  That  uncle  went  to 
America  before  1783,  and  continued  to  live  there 
until  the  time  of  his  death.  His  daughter,  the  mo* 
dier  of  the  claimant,  was  bom  in  America,  and 
married  in  America  in  1781.  The  claimant  was 
bom  tn  America  since  the  year  1783 : — ^The  Court 
held,  that  by  the  treaty  in  1783,  the  Americans 
were  aboolred  from  their  allegiance  to  the  Sovereign 
of  Great  Britain ;  that  the  claimant  was  an  alien, 
and,  consequently,  not  the  heir-at-law  of  the  intes- 
tate. Deed.  ThomoM  t.  Acktam,  2  Law  J.  K.B.  129, 
s.  c.  S  B.  &  C.  779, 8.  c.  4  D.  &  R.  394. 

A,  a  native  of  America,  and  B,  a  native  of  Eng* 
land,  had  dealings  by  mutual  consignments  previous 
to  1812.  In  June,  1812,  war  was  declared  between 
the  two  countries,  and  on  the  24di  December,  1814, 
preliminaries  of  peace  were  signed  at  Ghent.    A 
cargo  of  goods,  consigned  on  account  by  A  to  B,  ar- 
rived in  England,  in  November,  1814,  and  were 
sent  Irp-  B  to  France,  and  there  sold,  and  he  received 
bills  for  the    amoant  which  he  got    discounted. 
Another  cargo,  so  consigned,  arrived- in  England  in 
January  1815,  and  was  by  B  sold  before  the  15th 
of  Febraaiy.   In  March,  1815,  B  became  bankrapt, 
and  was  appointed  by  bis  assignees  their  agent  to 
wind  up  his  affairs,  in  the  course  of  which  employ- 
ment he  received  the  proceeds  of  the  second  cargo, 
and  transmitted  accounts  to  A,  in  which  he  admitted 
him  to  be  his  creditor  for  a  balance  in  raspectof  the 
proceeds  of  both  cargoes.  In  an  action  by  A  against 
the  assignees  of  B,  to  recover  such  balances:  Held, 
that  A  was  entitled  to  prove  under  B's  commission 
ibr  the  balance  due  to  him  upon  the  second  cargo 
only.  OgdtH  r.  PmU,  3  Law  J.  K.B.  100,  s.  c.  8  D. 
&R.  1. 


ALIMONY. 

A  further  allowance  of  alimony  was  granted  in 
reapeot  of  an  increase  in  the  husband's  income, 
where  it  was  proved  that  he  had  committed  adultery 
sobseqnent  to  the  separation.  Blaquiere  v.  Blaquiere, 
S  Phil.  258. 

The  abeence  of  prooToran  admission  of  marriage, 
deprives  a  wife  of  her  claim  to  an  allowance,  even 
in  the  nature  of  alimony.    Smyth  v.  Smyth,  2  Add. 

254. 

A  decree  by  the  local  ordinaries,  as  to  the  amount 
of  peimmnent  alimony,  will  not  be  reversed  by  the 
Court  of  Arches,  on  the  g^und  that  the  wife  re- 
ceives one-fourth  of  her  husband's  income.  Strett 
T.  Sinti,  «  Add.  1. 


Len^  of  time  between  the  issuing  and  return  to 
a  citation,  forms  no  exception  to  the  rale,  Uiat  ali- 
mony allotted  pMndente  liu,  is  to  be  paid  from  the 
return,  and  not  from  the  issuing  of  the  citation. 
Botn  V.  Bain,  2  Add.  253. 

The  Court  will  allow  a  wife  alimony,  although 
she  has  a  competency  bequeathed  to  her  for  life, 
and  the  husband'a  income  be  not  much  greater  than 
her  allowance.    Rett  t.  Rees,  3  Phil.  387. 

An  allotment  of  alimony  pendente  lite  reduced, 
on  proof  that  the  husband  was  no  longer  in  a  condi- 
tion to  allow  the  wife,  at  the  rate  originally  assigned. 

This,  on  motion,  founded  upon  the  mere  affidavit 
of  the  husband,  the  husband's  prayer  being,  in  effect^ 
unopposed  by  the  wife.    Cox  v.  Cox,  3  Add.  276. 


AMBASSADOR. 

Upon  an  affidavit  made  by  a  secretary  to  a  foreign 
ambassador,  who  had  been  arrested  jointly  with 
his  wife,  for  a  debt  contracted  by  her  whilst  sole, 
"  that  he,  before  and  at  the  tune  of  the  arrest,  was 
in  the  actual  employment  of  the  ambassador,  and  in 
daily  attendance  upon  him,  writing  dispatchea  and 
other  official  documents  and  communications:*' 
Held  insufficient,  inasmuch  as  it  did  not  state  that 
he  was  a  domestic  servant,  nor  did  it  state  any- 
thing to  shew  that  he  was  within  the  reason  of  toe 
privilege,  when  he  was  first  employed,  &c.  EngUA 
V.  Cabalkro,  3  D.  fie  R.  25. 


AMBIGUITY. 

Although  a  declaration  contains  ambiguous  ex- 
pressions, yet  they  are  cured  by  verdict,  and  must 
afterwarda  be  taken  to  have  been  used  in  that  sense 
which  would  sustain  the  verdict: — ^Therefore,  an 
objection,  that  the  evidence  did  not  support  that 
Gonstraction  which  would  alone  constitute  an  offence, 
held  to  be  properly  taken  at  the  trial  as  a  ground  of 
nonsuit,  and  not  in  arrest  of  judgment.  Hukt" 
ingtower  v.  Oardiner,  1  Law  J.  K.B.  120,  s.  c.  1 B. 
&  C.  227,  B.  c.  2  D.  &  R.  450. 
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(F)  RvoomiM. 

(G)  Procbsdiiiob  IN  Bankeuptcy. 
(H)  Within  what  time. 

( I )  Effect  or,  in  oenekal. 
(K)  Effect  op  pbocbedino  without  mak- 
ing THE  AMENDMENT. 

(L)  Waiter  of  oeoee  foe,  what  amounts 

TO. 

(M)  Cons. 
5.  JN  CRIMINAL  PROCEEDINGS. 


1.  AT  COMMON  LAW. 

(A)  Writs  of  Entry. 

Wbere  a  writ  of  entry  was  sued  out  is  Bfichael- 
mu  tenn,  and  an  appoarance  entered  in  that  term, 
but  the  count  was  entitled  of  Hilary  term  following, 
and  not  doli^efod  tiU  nearly  the  end  of  that  teitn, 
— the  Court  set  it  aside  $  as  the  ooont  ought  to  hare 
been  entitled  of  the  term  in  which  the  writ  was  re- 
turnable ;  and  they  would  not  allow  the  demandant 
to  amend.  Aw/ei,  dtmandant )  Lawrence,  tenant, 
4  Law  J.  C.P.  140. 

(B)  Estreats. 

The  Court  gwre  leave  to  file  a  perfisst.  estreat 
fiKfM  fmt  tunc,  instead  of  amending  a  defectiTe  one, 
which  had  been  returned,  and  filed  in  a  preceding 
term,  under  S  Geo.  4.  o.  46.  and  4  Geo.  4.  o.  ST, 
Anon.  M'Clel.  251. 

(C)  Certiorari. 

The  Court  will  order  a  return  to  a  oertlorari  to  be 
amended,  where  it  is  insufficient,  by  reason  of  the 
returning  officer  not  baring  signed  it.  Rex  r.  the 
Jtutket  of  Lattcaskire,  5  Law  J.  M.C.  131,  s«  e.  7 
B.&C.691. 

(D)  Declaration. 

A  declsxation  in  an  aotion  for  breach  of  pfomise 
of  marriage  consisted  of  three  eounts :  first,  a  pro- 
mise to  marry  on  request  y  second,  to  marry  within 
a  reasonable  time ;  and  third,  to  marry  generally. 
An  application  to  amend,  by  inserting  a  new  count 
to  marry  on  a  particular  day,  was  granted,  although 
the  declaration  had  been  filed  more  than  two  terms, 
the  costs  of  the  application  abiding  the  event  of  the 
cause.    Honton  ▼.  ShiUHer,  6  B.  Mo.  490. 

Where  a  declaration  by  an  jszecutor  stated  a  pro- 
mise to  his  testator,  the  .Court  permitted  him  to 
amend  by  laying  a  promise  to  himself.  Tetumr  t. 
Smith,  1  Ken.  141. 

In  an  action  against  the  marshal  for  an  escape, 
the  bill  was  entiUed  generally  of  Blichaelmas  term, 
and  the  escape  was  slleged  to  have  taken  place  on 
the  15th  of  November. 

There  was  a  special  demurrer,  for  that  the  cause 
of  action  Appeared  to  have  accrued  after  the  first 
day  of  the  term  to  which  the  bill  bad  relation.  The 
Court  allowed  the  plaintiff  to  amend  on  payment  of 
costs,  although  it  appeared  by  affidavit  that  the  pri- 
soner had  returned  into  the  custody  of  the  marshal 
before  any  application  for  liberty  to  amend  was 
made.  Brazier  y,  Janet,  5  Law  J.  K.B^  199,  s.  c.  6 
B.  &  C.  196. 


(E)  After  issve  joined. 

After  issue  joined  and  notice  of  trial  given  and 
countermanded,  and  two  subsequent  terms  had 
elapsed,  the  Court,  on  payment  of  costs,  permitted 
avowries  in  replevin  to  be  amended,  by  idtering  the 
description  and  names  of  the  loeut  in  quo,  and  by 
inserting  two  new  avowries.  Pryer  v.  tha  Duke 
tf  "BuAlwnghttm,  t  Law  J.  C.P.  78. 

(F)  Veedict  AND  Postea. 

A  verdict  improperly  delivered  by  mistake  of  the 
foreman  of  a  janr,  u  amendable  on  the  affidavits  of 
the  Inry  s  as  where  the  verdict  was  delivered  for 
the  defiindsat  generally  by  mistake  of  the  foreman^ 
when  the  jury  had  found  on  one  issue  for  theplaintiff 
and  on  the  other  only  for  the  defendant.  C^n  r» 
Ebdsn,  «  Ken.  24,  s.  a.  1  Burr.  383. 

The  first  count  of  a  dedazation  in  trespass  stated, 
that  the  defendant  with  force  and  arms,  6dc.  struck 
and  destroyed  an  iron  scraper  of  the  plaintiff's, 
affixed  to  his  boose,  and  also  assaulted  him  -,  and 
the  seocmd  count  alleged  that  the  defondant  destroy- 
ed the  scraper,  without  stating  it  to  have  been  fixed 
to  the  freehold  :  Held,  that  as  the  jury  had  found 
a  general  verdict  for  the  plaintiff,  with  two  shillings 
damages,  he  was  entitled  to  full  costs,  and  the  Court 
refused  to  amend  the  postea  by  entering  a  verdict 
for  the  defondant  on  Uie  first  count.  Aeee  v.  Lee^ 
7  B.  Mo.  S69. 

Where  a  declaration  of  assumpsit  contained  seve- 
ral counts,  some  of  which  were  bad,  and  the  jury 
found  a  general  verdict, — ^the  Court  allowed  the 
pottea  to  be  amended  by  the  Judge's  notes,  by  en- 
tering the  verdict  on  one  count  which  was  good, 
although  the  cause  bad  been  removed  by  writ  of 
error  to  the  Court  of  King's  Bench,  and  argued 
there,  before  the  application  for  the  amendment  was 
made.  Riehtn'dmi  v,  MellUh,  4  Law  J.  C.P.  68, 
s,  c.  S  Bing.  334,  s.  c.  9  B.  Mo.  579,  s.  c.  1  B.  &  C. 
189. 

(G)  Awards. 

Where  a  consolidation  rule  has  been  entered  into 
by  several  underwriters  on  the  same  policy,  and  the 
matter  afterwards  refeired  to  arbitration,  the  Court 
will  not  order  the  award  to  be  amended,  because  it 
does  not  contain  directions  as  to  what  sum  shall  be 
paid  by  each  individual  underwriter,  but  the  con- 
solidation rule  may  be  opened.    v.  Liddell, 

1  Law  J.  C.P.  106. 

(H)  Warrants  of  Attorney. 

A  warrant  of  attorney,  taken  after  the  return  of 
the  writ,  may  be  amended.  Anon,  1  Law  J.  C.  P. 
113. 

(I)  Extents. 

A  writ  of  extent  was  amended  by  inserting  the 
day  of  the  month  on  which  the  extent  issued,  and 
on  which  the  fiat  bore  date,  a  blank  having  been 
left  in  the  same,  which  had  not  been  observed  until 
after  the  writ  had  been  returned.  Rex  v.  Attwood, 
9  Price,  483. 

(K)  Records. 

If  a  party  sllege  diminution  of  record  from  a  court 
of  Great  Sessions  in  Wales,  as  that  the  officer  hi^ 
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not  emrtified  the  praetiM  of  that  eoort  m  u  to  mtke 
the  Tscord  compete,  the  Court  of  King^e  Beneh 
will  lend  it  back  to  be  amended.  WilUamt  r.  Lard 
Ba^,  t  Law  J.  K.B.  15S,  b.  e.  4  D.  &  R.  315. 

An  amendmoiit  of  the  record  ia  ^ectment  ihaj  be 
demanded  bj  the  plaintiff  on  pajrment  of  costa  of 
the  application,  against  the  defendant  who  refitflea 
to  give  up  the  poaaesaion.  Bot  if  the  defendant 
oonaanta  to  give  up  the  poeaeeaion,  the  plaintiff 
must  pay-  the  whole  costa  up  to  the  time  of  the  ap- 
plication. Dm  d,  Lewii  r.  Go/«i,  1  R.  &  M.  380. 
[Best] 

The  Nisi  Prius  record  may  be  amended  after 
▼eidict,  hy  the  insertion  of  a  jimi/tlcr.  Eeider  t. 
Bloom,  3  Law  J.  C  J*.  53,  s.  c.  S  Bing.  384. 

The  amendment  of  a  record  ia  confined  to  the 
term  in  which  it  has  been  filed.  Anoti,  1  M*Cie]. 
S51. 

'Where  the  isanes  are  entered  infoimallj,  a  court 
of  error  will  adjourn  the  bearing  of  the  caae,  to  afford 
an  opportunity  for  the  party  to  apply  to  the  court 
below  to  amend  the  record,  unlesa  toe  connael  will 
consent  to  argue  upon  the  presumption  of  such 
.amendment.    Hawkey  v.  Borwiek,  1  Y.  &  J.  376, 

In  ejectment,  the  plaintiff  declared  for  twenty 
meeauagee,  twenty  tenements, &c. ;  and  afler  verdict, 
and  a  writ  of  error  brought  in  the  King's  Bench, 
this  Court  allowed  the  record  to  be  amended,  by 
striking  oot  the  words  "  twenty  tenements."  Dot 
d.  Lauria  v.  DyktU,  6  Law  J.  aP.  86,  a.  o.  1  M.  flc 
P.  330. 

«.  IN  EQUITY. 

(A)  Bills. 

Leaye  to  amend  by  adding  paitiea,  impliea  liberty 
to  introduce  as  much  new  matter  as  is  requisite  to 
shew  the  interest  of  those  parties.  HawkinM  T* 
Miles,  1  Law  J.  Chanc.  76. 

A  mortgagee  is  not  entitled  to  amend  his  bill, 
so  as  to  cooTert^t  into  a  bill  on  behalf  of  himaelf  and 
aU  the  other  creditors  of  the  testator.  Morgati  t. 
Bwney,  1  Law  J.  Chanc.  228,  a.  o.  1  S.  &  3.  358. 

Where,  after  anawer,  the  plaintiff  applied  for 
have  to  amend  hie  bill  by  adding  a  co-plaintiff: 
Held,  that  anch  an  application  is  not  a  matter  of 
course,  except  where  the  proposed  co-plaintiff  poa- 
sesses  the  aame  interest  as  the  plaintiff  himself,  or  ia 
merely  joined  in  accordance  with  formality  as  a  co- 
nartner,  co-ezecntor,  or  co-truatee,  in  a  suit  for  the 
benefit  of  the  eestui  ^ne  tnat ;  but  eren  in  that  caaa 
the  production  of  an  affidavit  idiewing  the  materiality 
of  the  amandment,  and  that  the  lact  which  requires 
the  joinder  of  the  party  came  to  the  plaintiff's  know- 
ledge after  the  filing  of  the  bill,  ana  the  consent  of 
the  co-plaintiff,  are  indispensable  requisites.  The 
Common  of  Lweion  School  r.  Scarlet,  13  Price,  54. 

A  plaintiff  cannot  amend  hia  bill  after  replication 
nd  subpoena  to  rejoin,  nnless  on  a  special  applica- 
tion, shewing  that  he  haa  need  all  reaaonable  dili- 
gence.    Wright  T.  Howard,  6  Mad»  106. 

A  bin  will  be  ordered  to  be  taken  off  the  file  for 
inegnlarity,  if  it  ia  amended  by  interlineation, 
anedally  if  neither  the  draft  nor  the  engrossment 
of  the  amendment  be  signed  by  counsel.  Pt'it  t. 
MoekUfo^  1  S.  &  S.  136. 

Where  an  order  has  been  obtained  by  the  plaintiff, 
to  amend,  and  that  the  defendants  may  answer  ex- 


eeptions  and  amendments  at  the  aame  time,  the 
defendant  may  move  that  the  order  be  discharged 
or  the  amendments  be  made  within  ten  days*  WhU^ 
hay$e  t.  Hiekman,  1  S.  &  S.  105. 

Where  the  counsel  who  signs  the  original  bill  signs 
ak»  the  draft  amendments,  and  the  amendments  are 
aoeh  as  not  to  make  a  new  engrossment  necessary, 
his  name  need  not  be  affixed  hereto.  Web$ter  t. 
Tkrolfali,  1  Law  J.  Chanc.  109,  s.  c.  1  S.  &  S.  125. 

When  a  plaintiff  amends  a  bill,  the  defendant  is 
-entitled  to  take  out  orders  for  time  to  answer,  even 
though  the  plaintiff  should  require  no  answer,  and 
the  amendments  should  be  such  as  to  make  no  new 
answer  necessary.  Kelsham  v.  Crowthor,  2  Law  J« 
Chanc.  85. 

After  a  plea  allowed  to  part  of  the  bill,  the  rest  of 
the  bill  being anawered,  the  plaintiff  cannotamend  hia 
bill  as  of  course,  but  must  make  a  special  application 
for  leave  to  amend,  stating  the  purport  of  the  pro- 
posed amendment ;  and  in  such  a  case  leave  will  not 
be  granted  to  introduce  any  amendments  which  tend 
either  to  deny  the  truth  of  the  plea  or  to  avoid  it. 
Taylor  T.  Shaw,  2  Law  J.  Chanc.  145. 

After  a  plea  has  been  allowed  upon  aigument,  the 
plaintiff  will  not  be  peimitted  to  amend  hia  bill,  ao 
aa  to  deatroy  the  effect  of  the  plea.  Batho  t.  Fulton, 
2  Law  J.  Chanc.  196. 

A  files  hia  bill  against  B  and  other  defendants, 
and  B  files  a  cross  bill  against  A ;  then  A  amends  his 
bill ;  and  subsequently,  his  answer  to  the  cross 
bill  being  reported  insufficient,  B  obtains  an  order 
to  amend  the  cross  bill,  and  that  A  shall  answer  the 
amendments  and  exeeptiona  together :  afterwards  A 
amends  his  bill  by  an  alteration  in  the  christian 
naaae  of  a  defendant :  Held,  that  with  reapect  to  the 
right  of  obtaining  an  answer,  B,  by  hia  amendment, 
lost  his  priority,  and  did  not  regain  it  in  conae- 
quenceofthe  immaterial  amendment  subsequently- 
made  by  A.  Clatsington  v.  Thwaitn,  S  Law  J. 
Chano.  208. 

Pending  an  injunction,  the  Court  refused  to  per- 
mit a  bill  of  diacovery  to  be  amended,  after  anawer, 
by  adding  a  prayer  for  relief,  and  in  other  respects 
aa  might  be  aeemed  expedient.  Jaekeon  t«  Strong, 
M'Clel.  245,  s.  c.  13  Price,  494. 

After  an  order  to  dismiss,  previous  to  an  applica- 
tion to  amend  the  bill,  the  amendments  must  be 
sUted  to  the  Court.  Seott  r.  Carter,  M'Clel.  517. 

Upon  the  hearing  of  a  petition  of  appeal  preaent- 
ed  by  the  defendanta,  leave  waa  given  to  the  plain- 
tiffs to  amend  their  bill  by  making  it  either  a  bill 
and  information,  or  an  information.  Magdalen 
Collego  V.  Sibthorpe,  1  Russ.  154. 

An  order  to  amend,  and  for  defendant  to  answer 
amendmenta  and  ezceptionB  at  the  same  time,  ob- 
tained before  the  filing  of  the  report  allowing  the 
exceptions,  is  irregular.  Rushton  t.  Troughton,  2 
Sim.  33. 

Under  a  common  order  to  amend,  a  plaintiff  may 
introduce  new  plaintiffs  on  the  record.  HUehens  v. 
Conrreve,  5  Law  J.  Chanc.  176. 

Keplication  allowed  to  be  withdrawn,  and  bill 
amended  by  atriking  out  the  name  of  a  plaintiff,  and 
.  making  him  a  defendant,  and  by  atating  auch  facta 
and  circumstances  relating  to  certain  transactions 
between  that  plaintiff  and  the  defendant,  as  were 
material  to  shew  that  the  other  plaintiffii  were  not, 
and  ought  not  to  be,  bound  by  the  acta  or  maarepre- 


: 


16 


AMENDMENT— (iH  Equity). 


■MitoticAis  of  that  plnatiiF  retpeotiiig  the  proper^ 
in  the  pleadings  mentioned,  or  the  porohue  thereof, 
end  u  were  meterid  to  shew  thet  such  eete  and 
misrepreientations  of  the  mid  plaintiiT  were  evidenoe 
•gainBt  the  defendant :  the  piaintifTs  who  made  the 
•pplioation  giving  iecority  for  coats,  to  the  aatis- 
(action  of  &e  Master,  and  undertaking  to  amend 
within  a  given  time,  paying  the  eoata  of  the  appli- 
cation, the  usual  coats  of  the  amendments,  and  with- 
drawing the  application  :  the  artra  costa  of  the 
amendments  to  he  costs  in  the  cause.  Small  r.  Ait- 
wood,  2  Y.  &  J.  5lt. 

(B)  Pleas. 

The  court  refused  to  permit  the  defendant  to  amend 
his  pleahy  emhodving  certain  acoounta,  where  they 
were  of  opinion,  that  if  they  were  put  upon  the  re- 
cord, they  would  not  constitute  a  good  plea.  Attorn 
noy  General  t.  Broohbank,  1  Y.  &  J.  57. 

(C)  Orders. 

Where,  in  consequence  of  erroneous  spelling  in 
the  orders  of  the  Court,  the  name  of  a  f^rtj  has 
been  mis-spelled  in  the  entries  of  tranatera  in  the 
booka  of  the  Bank  of  England,  the  Court  will  amend 
ita  own  orders,  but  will  not  make  an  order  upon  the 
Bank  to  correct  the  entries  in  their  books.  Newton 
r.  Clark,  1  Law  J.  Cbanc.  168. 

(D)  Decrees. 

Clerical  errors  in  a  decree  will  be  amended. 
Tomlhit  T.  Palk,  1  Ross.  475. 

A  decree  having  been  drawn  up  acoording  to  the 
minutes,  which  omitted  to  state  that  issues  were 
directed,  a  motion  to  amend  the  same  by  the  inser- 
tion of  such  direction  was  refused.  Stuart  r,  GrM- 
naU,  9  Price,  480. 

(E)  Injunctions. 

An  amendment  without  prejudice  to  an  infune^ 
tiotif  is  a  motion  of  course,  and  may  be  made  with- 
out notice,  where  the  injunction  has  been  obtained 
on  the  merits ;  but  where  the  ini unction  has  issued 
on  account  of  delay,  it  is  not  only  indispensable  to 

Sive  notice,  but  the  proposed  amendments  must  be 
isclosed  in  the  notioe.    Pratt  v.  Archer,  1  S.  &  S* 
4S3, 

Amendment  of  bill,  allowed  without  prejudice  to 
an  injunction  which  had  been  obtained  on  the  merits. 
King  V.  Turner,  6  Mad.  255b 

Upon  an  application  for  the  plaintiff  to  amend  his 
bill,  without  prejudice  to  an  injunction  previously 
obtained  on  the  merita,  the  particular  amendments 
must  be  specified.  Bell  t.  firoc^nXc,  2  Y.  &  J. 
181. 

(F)  Records. 

• 

When  a  cause,  being  broueht  to  a  hearing,  is  or- 
dered to  stand  over  to  amend  by  adding  parties,  a 
new  plaintiff  cannot  be  added. 

If  a  new  plaintiff  be  added  impropedy,  and  no 
other  step  taken,  the  Court  will  permit  the  record 
to  be  re-amended,  by  striking  out  die  name  of  the 
newly-added  plaintiff,  and  making  him  a  defendant. 
Sopert  V.  Myen,  3  Law  J.  Chano.  48. 

(G)  Proceedings  in  Bankruptcy. 

Where  a  commission  of  bankruptcy  contained  a 


huX  mistake,  which  the  MUdlor  tenosded,  the 
Court  refused  td  permit  the  commission  to  be  asEiend- 
ed,  but  ordered  it  to  be  auperseded.  Ex  parte  Fonkaw 
and  othert,  1  G.  &  J.  368. 

But  where  a  petition  in  bankruptoy,  impeaching 
the  validi^,  of  the  commission,  was  improperly 
entitled  **  In  Chancerv,*'  the  Coart  allowed  it  to  be 
amended.    Ex  parte  Glandfield,  1  G.  &  J.  387. 

Where  a  bankrupt  is  brought  up  by  habeas  corpus 
to  be  discharged,  the  Lord  Chancellor,  before  he 
enters  upon  the  question  of  the  validity  of  the  com- 
mittal, will  ascertain  whether  the  warrant  be  truly 
set  forth  in  the  return  to  the  writ,  and  if  it  be  not, 
he  will  order  the  return  to  be  amended.  Jn  re  Power 
and  Jaekaon,  2  Russ.  583. 

(H)  Within  what  Time. 

Under  an  order  permitting  a  plaintiff  to  amend 
within  a  month,  the  amendment  must  be  made 
within  a  lunar  month. 

The  Court  will  not  relieve  a  plaintiff  from  die 
consequences  of  a  mistake  in  acting  under  such  an 
order,  when  his  conduct  shews  that  he  had  not  in 
view  the  due  prosecution  of  the  suit.  CroiMiZ  v. 
Kami,  4  Law  J.  Chanc  94. 

(I)  Effect  of,  in  general. 

A  plaintiff,  after  allowing  more  than  three  terms 
to  elapse  widiout  taking  any  proceedings,  amended 
his  bill,  under  an  order  for  that  purpose,  and  obtained 
possession  of  the  defendant's  office-copy  of  the  bill, 
in  order  to  amend  it  also :  Held,  that  the  defendant, 
by  delivering  to  the  plaintiff  his  office-copy  must  be 
considered  as  having  waived  any  .right,  which  he 
might  otherwise  have  had»  to  dismiss  the  bill  for 
want  of  prosecution.  Kendall  v.  Beehett,  1  Russ. 
152. 

(K)  Effect  of  proceeding  without  making 
THE  Amendment. 

Where  an  order  to  amend  had  been  obtained,  but 
no  amendment  was  actually  made,  and  many  years 
afterwards,  the  executors,  not  knowiuj^  the  amend- 
ment had  not  been  effected,  filed  a  bill  of  revivor, 
and  proceeded  as  if  the  amendment  had  been  made : 
Held  irregular.     Hughee  r.  Dumbell,  I  Buss.  317. 

(L)  Waiter  of  order  for,  what  amounts  to. 

Whether  proceedings  taken  after  an  order  to 
amend,  previous  to  the  amendments  and  order  for 
that  purpose  being  entered,  amounts  to  a  waiver 
thereof,  IS  unsettled.  Hughat  v.  Dumbell,  1  Ruts. 
317. 

(M)  Costs. 

If  two  out  of  three  distinct  amendments  to  a  bill 
proceed  from  the  negligence  or  error  of  the  plaintiff, 
the  Court  will  order  the  extra  coats  of  the  amend- 
ments to  be  paid  to  the  defendant.  Walts  v.  Man- 
ning, 1  S.  &  S.  421. 

Where,  after  answer  to  a  bill  for  setting  aside  a 
deed,  the  plaintiff  amended  the  bill  by  seeking  to 
establish  the  deed,  the  Court  ordered  him  to  pay 
the  costs  of  the  original  bill.  Mavor  v.  Dry,  2  S. 
&S.  113. 
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S.  IN  CRIMINAL  PROCEEDINGS. 

Tbe  captioxT  of  an  indictment  may  be  amended. 
Etx  T.  Davis,  t  C,  &  P.  470.  [Park] 

A  plen  in  abatement  in  a  criminal  proceeding  is 
not  amendable.  Rex  r.  Cooke,  2  Law  J.  K.B.  132, 
8.  c.  2  B.  &  C.  871 ,  8.  c.  4  D.  &  R.  692. 

A  judgment  imposing  a  punishment  for  a  longer 
|)erioa  of  time  tJian  the  law  authorises,  when 
impeached  upon  error,  cannot  he  remitted  to  the 
inferior  court  to  amend ;  it  must  be  reversed.  Rex 
T.  EUls,  5  Law  J.  M.C.  1. 


ANIMALS. 
[See  Trespass.] 

An  action  of  trespass  does  not  He  against  the 
master  of  a  dog,  which  voluntarilj  jumped  into  the 
plaintiff's  field,  without  his  consent.  Brown  y. 
GiU$,  1  C.  &  P.  119.  [Park] 

On  a  plea  to  an  action  for  shooting  -a  dog,  that 
ike  dag  attacked  the  def'endanti,  and  was  aeeuttomed 
to  attack  and  bite  mankind  :  Held,  that  these  allega* 
tions  were  material,  and  that  production  of  testi- 
mony in  support  of  them  was  indispensable. 

To  rebut  the  arerment,  that  a  dog  is  acetttiomed  to 
attack  and  bile  mankind,  plaintiff  may  give  evidence 
to  shew  that  the  dog  is  in  general  quiet.  Clark  t. 
Webtter,  1  C.  &  P.  1U4.  [Park] 


ANNUITY. 

(A)  Construction  of  instruments  con- 

nected WITH. 

(B)  Of  the  Memorial. 

(C)  Of  the  Consideration. 

(D)  Of  Vacating. 
(£>  Of  Redeeming. 

(F)  When  grant  of,  void  or  voidable. 

(G)  Payments  in  uquidation  of. 
(H)  Action  for. 

( I )  Principal  and  Surety. 

(K)  Proceedings  IN  CASES  of  BANKRUPTCY. 


(A)  Construction  of  instruments  con- 
nected WITH. 

An  annui^,  given  by  a  will  generally,  com- 
mences from  the  death  of  the  testator,  and  not  from 
the  end  of  the  year  after.  Houghton  v.  Franklin, 
1  Law  J.  Chanc.  2S1,  s.  c.  1  S.  &c  S.  390. 

If  an  annuity  be  a  oharge  upon  the  whole  of  a 
testator's  property,  the  annuitant  is  entitled  to  have 
any  deficiemr^  which  has  been  occasioned  by  the 
eonversion  of  stock,  as  the  five,  per  cents  into  the 
ioar,  supplied  out  of  the  other  funas,  which  were  be- 
queathed to  other  penons.  Daviet  v.  Wattier,  1  S. 
&S.463. 

An  annuity  to  Nathaniel  Pitts,  for  twenty-one 
years,  if  the  grantor  should  continue'  during  that 
period  possessed  of  certain. estates,  and  in  esse  of 
nie  decease  within  that  term,  to  such  child  or  ohil- 
dren»  as  Nathaniel  Pitts  should  appoint ;  and  in 
defaolt  of  appointment  to  all  of  them  equally  ;  and 
if  no  child,  to  the  widow  during  her  widowhood,  is 

Digest,  1822—1828. 


a  personal  grant  only ;  and  by  the  death  of  Nathaniel 
Pitts  and  bis  widow  without  surviving  issue,  the 
annuity  immediately  terminates.  Barford  v.  Stue- 
key,  1  Law  J.  C.P.  7^,  s.  c.  1  Bing.  225 :  affirmed 
in  error,  3  Law  J.  K.B.  1,  s.  c.  3  B.  &  C.  308,  s.  c. 
5D.  &R.  118. 

Where  the  plaintiff  by  deed  contracted  to  sell 
and  convey  to  the  defendant,  certain  estates  left  him 
under  the  will  of  his  father,  chargeable  with  the 
payment  of  four  several  annuities  to  his  sisters ;  the 
defendant  covenanted  to  pay  such  annuities  as  the 
same  were  by  the  will  directed  to  be  paid ;  and  that 
he  would  at  all  times  thereafter  save  and  indemnify 
the  plaintifif  from  and  against  sU  actions,  suits,  and 
demands,  on  account  of  the  same  annuities,  or  in 
an  J  wise  relating  thereto:  Held,  that  the  defen- 
dant was  liable  to  the  payment  of  such  annuities, 
although  it  was  objected  that  tlie  covenant  for  the 
payment  of  them,  and  indemnifying  the  plaintiff, 
was  one  entire  covenant,  and  to  be  continued  as  a 
covenant  to  indemnify,  by  paying  such  annuities 
only  as  the  plaintiff  himself  would  have  been  bound 
to  have  paio  ;  and  that  he  was  not  personally  liable 
to  pay  them.  Saward  v.  Anttey,  3  Law  J.  C.P.  63, 
s.  o.  2  Bing.  519 :  affirmed  in  error,  4  Law  J. 
K.B.  1. 

Whether,  where  timber  has  been  cut  by  the 
grantor  of  an  annuity,  charged  on  the  rents  and  pro- 
fits of  an  estate,  the  annuitant  has  or  has  not  a  right 
to  be  paid  out  of  the  price,  as  a  part  of  the  profit  of 
the  estate  charged  with  the  annuity,  is  unsettled. 
Fairfield  v.  Weston,  2  S.  &  S.  96. 

(B)  Of  the  Memorial. 

To  render  an  objection  to  the  memorial  of  an 
annuity  available,  the  defect  must  appear  upon  the 
pleadings  and  evidence.  Dunn  v.  Calcraft,  2  S.  & 
S.  56. 

The  memorial  of  an  annuity  deed  must  state  the 
christian  names  of  the  witnesses.    Doe  v.  BrimUy, 

6  D.  &  R.  292. 

And  if  only  the  initials  thereof  be  inserted,  the 
Court  will  set  aside  the  intruments  given  to  secure 
the  same.     Metcalfr.  Bowes,  5  B.  &  C.  258,  s.  c . 

7  D.  Ac  R.  773. 

Warrant  of  attorney  set  aside  for  that  reasou. 
Cheek  V.  Jefferies,  1  Law  J.  K.B.  244,  s.  c.  2  B.  &c 
C.  1,  8.  c.  3  D.  &  R.  185. 

But  the  Court  will  not  set  aside  a  warrant  of 
attorney  given  to  secure  the  payment  of  an  annuity, 
on  a  technical  objection,  as,  that  the  initials  of  the 
christian  names  of  the  witnesses  only  appear  in  the 
memorial,  if  much  time  (as  eighteen  years)  has 
transpired  since  the  annuity  was  granted.  Const  v. 
Phillips,  2  Law  J.  K.B.  154,  s.  e.  4  D.  &  R.  344. 

One  of  the  instruments  given  to  secure  an  annuity 
was  an  underlease.  In  the  memorial  it  was  stated 
to  be  "  an  assipiment  of  certain  hereditaments.*'  Tiio 
Court  held,  that  it  was  not  necessary  to  set  out  the 
legal  operation  of  the  deed,  but  that  it  was  suffi- 
cient to  use  words  in  the  same  sense  as  they  were 
commonly  used  and  understood,  and  that  the  word 
assignment  in  the  memorial,  when  the  writing  was 
an  underlease,  did  not  invalidate  the  annuity.  But' 
ler  rrCapei,  2  Law  J.  K.B.  1,  s.  o.  2  B.  &  C.  251, 
8.  0.3D.&R.  485. 

The  grantor  of  an  annuity  assigned  several 
policies  of  insurance  on  bis  own  life  to  the  grantee, 
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,  dwltftar«n«A«Wltv  able  to  BMore  file 

It  apfkMved  ia  tlM  mtmanal :  The  Cooit  hM, 
dm  it  was  th«  ytrmmmty  eoMidentioii  oalj  that 
Mcd  be  stated  is  the  Maiaorial,  aad  that  there  waa 
aot  aar  occaaioa  to  awtkia  the  aatiganeiit.  Mmrh 
▼.  Jm,  1  Lav  J.  K.a  f  45.  a.  c  f  B.  &  C  SSt, 
a  c.  3  D.  &  K  46S. 

Ob  the  Baniage  of  hia  daughter,  a  frther  agieed 
to  paj  10,0(Xif.  for  the  trasta  of  the  Baniage  aetde- 
ment.  He  died  ia  doabdbl  areoBStaacea.  The 
hoabaad  eonseatod  to  take  firm  hia  ezeentoia,  ia 
Kea  of  it,  the  aon  of  5000i. .  and  am  wamm  tj  of  1  tSL 
fer  his  life :  The  Coait  held,  that  aoch  am  anaoitj 
not  withia  53  Geo.  3.  cl  141,  aad  that  it  was 
•eeessaij  to  enrol  a  ■MBorial  of  it  BUkt  t. 
Atterwpil,  t  Law  J.  K.B.  199,  a.  c  S  &  &  C.  f75, 
«.  e.  4  D.  &  R.  549. 

The  53GeoL3.c  141.  a.  f.  does  not  extend  to 
caaea  of  fair  and  hamAJidt  sale  of  an  interest  in  land, 
where  the  conaideradon,  in  whole,  or  in  part,  maj 
he  an  annoi^  to  be  paid  to  the  Teador ;  therafore, 
where  the  plaintiff  had  aasigned  an  interest  in  ooal 
aunea  in  eonaideration  of  an  anaoitj  for  her  life, 
aad  for  the  payment  of  which  a  Mad  waa  eon- 
didoned :  Held,  that  aoch  a  bond  did  not  reqnire 
enrolment  under  this  statoe.  Jamet  T.  Jmmn,  5 
B.  Mo.  479,  a.  c  S  B.  &  B.  70t. 

In  debt  on  bond  for  the  pa jntent  of  an  aannitj  of 
tOL,  granted  by  a  son  to  his  pareato,  in  eoaadera- 
tioB  of  their  giving  np  to  him  the  poaseasion  of  a 
form,  and  the  stock  thereon,  valoed  at  300L  :  Held 
not  to  be  aoch  an  annuity,  as  to  reqaira  that  the 
deed  should  be  enrolled  under  the  53  Gea  3.  e.  141. 
TetUy  r.  Tetlry,  5  Law  J.  C.P.  155,  a.  e.  4  Bing. 
fl5. 

An  annoitj  bond,  under  the  17  Geoi  3.  e.  f6. 
need  not  be  registered  where  it  is  atated  to  be  given 
in  ooQsideration  of  the  natnal  love  aad  afiection 
which  a  son  bore  towards  his  mother,  and  for  making 
aome  provision  for  her  support  and  miinteninre, 
notwithstanding  it  waa  shewn  that  the  mother  had 
aoU  her  trade,  aad  had  applied  the  money  ariaing 
therefrom,  together  with  whatever  money  ahe  noa* 
aeased,  to  place  out  her  son,  for  the  pmrpoae  ocea- 
tMb'.iAiiio^  him  in  business  :  Held,  that  it  ooold  not 
be  eonft«d«red  as  a  pecuniary  eonsideradon.  Kmts 
r,  Hick,  5  B.  Mo.  0^9 :  affirmed  in  error,  3  Law  J. 
K.B.  145,  s,  c  4  B.  «c  C.  69,  a.  e.  6  D.  &  R.  6& 

Where  ti*e  saenioiial  of  an  annuity  deed  waa  en- 
rolled witiin  thirty  days  after  its  execudon  by  the  v 
fr«£t««.  It  is  sufBcient,  although  the  grantor  had  not 
ti>e«  «x«nt/^  it ;  and  i(  the  witneasea  to  the  deed 
tf  acua.<y  set  oot  in  the  memorial,  it  ia  unneoes- 
aary  to  %rJ:w  that  the  deed  was  executed  by  all  the 
p»r*»M  >a  th«fr  fvesence.  Ftight  ▼.  Buehnidge,  4 
Lew  J.  C.R  45,  s.  e.  3  Bing.  «15 :  affirmed  in 
error,  5  Jjkw  J.  ILB.  21,  b.cl6B.&C.  49,  a.e.9 
U  ^K-  111 

A  Oi:*<  rnoLtls,^  an  annuity,  but  not  conveying 
t»r  pr'yfATtr  to  ntcure  it,  is  properiy  deaeribed  in 
tf^  u^m^iroA  mn  **  graat  of  annui^,"  although  it 
tj'A*xi%  a  ni^4a«!  to  the  grantor  of  a  fonner  annuity. 
C'«w^^  r,  Wntwrth,  5  Law  J.  K.B.  159,  a.  c.  6 
i5.  4  C,  Vy5, 

A  <0!0A  oiM»Vuttin%  eorenanu  for  the  payment  of 
•4.  ^t:*vu*T«  aui  al^i  aaeie^&ing  stock  for  securing 
•uci*  pernKt^bt,  Iff  aoficMwtly  described  ia  the 


morial  as  a  "  grant  of  annni^.*'  Brawn  t.  Lit, 
5  Law  J.  K.B.  f  46,  a.  c.  6  B.  &  C.  ^9. 

An  aasignmeat  of  15(M.,  part  of  the  dividends  of 
a  aom  of  stock  to  whidi  the  vendor  waa  endded  for 
life,  with  a  proviao,  that  the  pnrdiaaer  ahoold  not 
raeaive  any  part  of  die  dividenda  then  growing  due, 
bat  a  proportionable  part  of  the  150/.,  ia  a  grant  of 
an  annai^  to  that  asaovnt,  aad  auiat  he  memorial- 
iaad.  Ckarrcttt  T.  VmmM,  5  Law  J.Chaac.  127,  a.  c. 
1  Sim.  153. 

A,  by  indeatBre,  in  eonaideration  of  11.000/., 
granted  to  B  an  annuity  for  die  lifo  of  A,  charged 
upon  A's  estataa  and  redeemable ;  by  another  inden- 
tare  of  the  aame  date.  A,  for  nonunal  eonaideradon, 
aasigned  to  B  poUciea  of  iasuranee  on  A's  lifo,  to 
the  amount  of  1 1  fiOOl.,  which,  having  been  effiMted 
aeveral  years  Drevionaly,  were,  at  the  time  of  such 
aasigament,  of  eoaaidenhle  peonniarj  valoe,  and  in 
the  indentan,  B  eovcnanted.  in  caae  the  annuity 
ahoohl  be  redaa|ied,tore  smign  the  polidea  of  insu* 
ranee  to  A  ;  the  mesaorial  of  the  annnity  deed  steted 
ll,000f.  to  have  bean  the  pecuniary  eonaideradon 
for  the  annuity,  hot  made  ao  aMsdon  of  the  aadgn* 
Bsent  of  policiea,  nor  was  there  any  assmorial  of  that 
aaaignaient:  Held,  by  die  Vice  Chancellor,  that 

Crtofthaaom  of  11,0001.  must  be  eottaidered  as 
ring  bean  paid  for  the  aairigwment  of  the  policies ; 
that  the  whole  of  the  lliXXN.  waa  not  paid  for  the 
annnity ;  that,  therafora,  Ae  awmorial  aid  not  state 
the  pecuniary  eonaideradon  tmly.  and.  conse- 
quendy ,  that  the  annuity  waa  void.  Marrit  v.  Jotut, 
1  Law  J.  Chanc  143. 

(C)  Of  tbk  CoNsiftBaATfON. 


It  ia  tha  duty  of  a  giantoa,in  thecaae  ofthe  grant 
of  an  annuity,  to  watch  tha  conduct  of  hia  agent 
during  the  negodadon.  Where,  thetafoie,  the  agent 
retained  part  of  the  oonaideradon  money  for  a  debt 
due  to  him  from  the  grantor,  aa  well  as  for  the  ex- 
peaaea  attending  the  deada  br  which  the  aaauity 
waa  aaeored  at  die  dme  of  the  execudon.— the 
Court  aet  aaida  die  aaanttT  on  tenaa*  although  the 
grantee  waa  not  privy  to  die  traaaaetaQn.  Cs/ten  r. 
Porter,  3Law  J.aP.43»  a.  o.  2  Bing.  570.  a.  c  9 
B.  Ma  703. 

Where  the  ageat  rataiaed  part  of  tha  ooaaideFi* 
doB  money,  for  a  debt  alleged  to  be  due  to  himaelf, 
the  annuity  was  aet  aside  on  the  tetms  of  paying 
back  to  the  grantee  the  principal,  and  intarast  at  the 
rate  of  5  per  cent.  Gortom  v.  Ctuum^Heyt,  and  Co- 
sentry  V.  CAeapncyi ,  1  Law  J.  C.P.  109,  a.  e.  1 
Bing.  208,  s.  c  8  B.  Mo.  302. 

So  alao,  at  die  inatance  of  tha  aore^.  the  annuity 
deeds  were  set  aaide  by  reaaoa  of  a  lataiaer  by  the 
grantee*a  ag^at  of  a  aom  of  money,  to  pay  the  first 
year'a  annuity.   Ume*  ▼.  Hmampmd,  6  B.  Mo.  491. 

Where  the  aum  of  9101.  waa  paid  to  the  grantor 
of  an  annuity  by  the  agent  of  the  grantee,  and  im- 
mediately returned  by  the  former  to  the  latter,  who 
then  handed  the  latter  1/.  only,  and  retained  165/. 
for  hia  coste  in  negodadng  die  transaedon,  the 
Court  ordered  the  annuity  to  be  aet  aside,  aad  the 
deeds  delivered  up  to  be  cancelled.  Henry  y. 
TayUnr,  3  Law.  J.  C.P.  225,  s.  e.  3  Bing.  177. 
^  Where  the  grantee  of  an  annuity,  without  par- 
ticipadon  or  knowledge  of  any  intended  relaiaer  of 
part  of  the  eonaideradon  money  by  hia  attoraey, 
atteads  himaelf  aad  pays  die  whole  of  the  eoasidera- 
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tion  money  to  the  grantor,  he  will  not  be  bouod  by 
tDj  sabsequent  improper  retainer  of  part  of  that 
monej  hj  his  attomej. 

Bototberwise ,  if  be  employ  bia  attorney  to  pay  over 
the  money.   Flighi  v.  Grunway,  5  Law  J.  K.B.  137. 

The  payment  of  the  consideration  of  an  annuity 
will  be  preaumed  after  the  lapse  of  twenty  years, 
eren  though  the  attesting  witness  has  no  distinct 
recollection  whether  it  was  paid  in  his  presence  or 
not,  and  althovgh  there  is  no  receipt  indoned  on 
the  deeds.  Haalamr.  Digglet,  1  C.  &P.  398.  [Best] 

Where  an  annaity,  granteid  by  securities  which 
are  void  under  the  Annuity  Act,  has  been  paid 
during  the  whole  specified  time,  and  the  contract 
18  therefore  performed,  no  action  can  be  brought  to 
recover  back  the  consideration  money.  Davis  y. 
Bryan,  5  Law  J.  K.B.  2Sr,  s.  o.  6  B.  &  C.  651. 

A  grants  to  his  sister  an  annuity,  in  consideration 
of  natural  love  and  affection ;  she  may  proye  that 
the  ^rant  was  made  also  in  consideration  of  her 
mamage,  and  ahe  will  then  be  entitled  to  claim  as 
a  specialty  creditor  of  the  grantor.  Tanner  y.  Byne, 
5  Law  J.  Chano.  125,  a.  c.  1  Sim.  160. 

A  covenant  by  the  husband  to  secure  to  his  wife 
an  amraiQr,  daring  her  life,  in  case  she  should  snr- 
rm  him,  is  a  soiBeient  consideration  to  support  the 
grant  of  an  annuity  by  the  wife*s  father.  £i  parte 
Drayeott,  2  G.  &  J.  283. 

(D)  Op  YAOATiNa. 

The  words  in  the  17  Geo.  3.  c  26.  s.  4,  "  it  shall 
and  may  be  lawftd  for  the  Court  to  order  and  set 
aside,"  &c.  are  not  imperative,  but  give  the  Court  a 
discretionaiy  power  over  annuities.  GirdUttone  v. 
iJ/^n,lLawJ.K.B.18,s.  c  1B.&  C.61,  S.0.2D, 
k  R.  ]50. 

The  Court  will  not  order  an  annuity  deed  and 
other  secnritieson  which  it  is  founded  to  be  delivered 
up  to  be  cancelled,  although  void  under  the  statute 
17  Geo.  3.  c.  26 ;  but  will  only  set  aside  the  war- 
rant of  attorney  and  judgment  entered  up  thereon, 
although  one  of  the  grantors  was  an  infant  at  the  time 
of  the  grant,  and  although  there  were  two  grantees, 
and  it  appears  on  the  face  of  the  memorial  that  there 
was  but  one  only.  Starton  v.  Tiftnlins,  3  Law  J. 
C.P.  101,  SL  c.  2  Bing.  475. 

An  annuity  having  been  set  aside,  and  the  Pro- 
thonotary  directed  to  ascertain  what  was  due  for 
principal  and  interest :  Held,  that  the  grantee  was 
enticled  to  hiB  expenses  incurred,  with  reference  to 
the  conveyances  of  the  annuity.  Willianuon  v* 
Cooid,  1  Bing.  316,  si  c.  7  B.  Mo.  579. 

An  annuity  will  be  set  aside,  on  the  terms  of  paying 
back  to  the  grantee  the  principal,  and  interest  at  the 
rate  of  5  per  cent,  where  it  appears,  that  the  agent 
of  the  grantee  has  kept  back  part  of  the  considera- 
tion money,  for  a  debt  alleged  to  be  doe  from  the 
grantor  to  himself*  Gorton  r.  Chamjmeys,  and  Co" 
tentry  t.  Chamjmeyt,  1  Law  J.  C.P.  109, 1  Bing. 
287,  s.  c.  7  B.  Mo.  579. 

If  the  agent  of  the  grantees  of  an  annuity  retain 
a  considerable  portion  of  the  consideration  money, 
not  only  to  defray  the  expense  of  preparing  the  in- 
struments, but  sufficient  to  pay  the  amount  of  the 
first  year's  annuity ;  the  Court  will,  at  the  instance 
of  the  suretT,  set  aside  the  deeds  on  his  undertaking 
to  return  the  principal  with  interest.  Mejice  v. 
Hammeud,  6  B.  Mo.  491. 


The  lapee  of  a  period  of  nine  years,  is  not  a  con- 
clusive objection  against  the  Court  entering  into 
the  question  affecting  the  validity  of  an  annuity 
deed,  in  respect  of  part  of  the  consideration  money 
having  been  retained : 

Nor  is  the  death  of  the  g^ntee  such  a  conclusive 
objection  : 

Nor  thiit  the  grantee,  who  intrusted  the  money 
to  his  attorney  to  pay  over,  was  ignorant  of 
the  fact  that  the  attorney  retained,  or  obtained  a 
return  of  part  of  the  consideration  money. 

And  accordingly  the  Court,  on  the  merits,  set 
aside  an  annuity,  although  the  case  presented  each 
of  these  objections.  Cole  v.  Gardner — Finley  r. 
tame,  5  Law  J.  K.B.  79,  s.  c.  6  B.  &  C.  105. 

The  securities  for  an  annuity  were  set  aside  after 
a  lapse  of  six  years,  upon  the  ground  of  the  con- 
sideration money  not  being  the  property  of  the 
parlhr  described  in  the  securities,  but  the  property 
of  C,  and  the  name  of  the  person  in  whose  behalf 
the  money  was  paid,  not  having  been  correctly 
stated  in  the  receipt,  C  being  alive,  and  having  claim- 
ed the  consideration  money,  and  stated  the  annuity 
to  be  his  proper^.  Williams  v.  Hockin,  8  Taunt. 
435. 

Where  a  considerable  portion  of  the  consideration 
money  was  retained  by  the  agent  of  the  grantee  of 
an  annuity,  for  the  expense  of  deeds,  journeys,  &c. 
the  Court,  notwithstanding  the  lapse  of  ten  years, 
set  aside  the  annuity  on  the  terms  of  an  account 
being  taken,  and  the  defendant  undertaking  to  pay 
what  might  be  due,  for  principal  and  legal  interest 
Williamson  y.  Goold,  1  Law  J.  C.P.  78,  s.  o.  1  Bing. 
234,  s.  c.  7  B.  Mo.  579. 

S,  having  occasion  to  raise  28002.  by  way  of  an- 
nuity, desired  the  annuities  to  be  divided  into  three ; 
the  consideration  for  all  three  was  paid  at  one  time 
and  place  to  one  person,  who  was  agent  to  all  the 
grantees,  and  he  retained  3002.  for  the  expenses  of 
all  three  annuities  :  Held,  that  all  three  might  be 
set  aside  on  equitable  terms  on  account  of  this  re- 
tainer, although  the  3002.  was  retained  in  a  bank 
note,  which  formed  part  of  the  consideration  money 
of  only  one  of  the  grantees.  Jones  v.  Silberschilt — 
Chappell  V.  same — WonUy  v.  same,  5  Law  J.  C.P. 
24,  s.  c.  4  Bing.  26. 

A  party  outlawed  in  the  King*s  Bench,  in  an  action 
to  recover  the  arrears  of  an  annuity,  cannot  be  heard 
in  the  Common  Pleas,  on  a  motion  to  set  aside  the 
annuity.  Loukes  v.  Holbeach,  6  Law  J.  CP.  37, 
s.  c.  4  Bing.  419,  s.  o.  1  M.  &  P.  126. 

(£)  Of  redeeming. 

The  son  grants  an  annuity  secured  upon  a  living, 
of  which  he  is  incumbent  and  his  father  patron : 
The  annuitant  having  proceeded  to  a  sequestration 
of  the  living,  for  payment  of  his  arrears,  the  father 
assures  him,  that  ne  will  sell  the  advowson,  and  re- 
deem the  annuity  out  of  the  proceeds  of  the  sale  ; 
and  the  annuitant,  relying  on  that  assurance,  with- 
draws the  sequestration;  subsequently,  the  advow- 
son is  sold,  and  the  son  vacates  the  living,  so  as  to 
defeat  the  annuitant's  security :  Held,  that  the  an- 
nuitant cannot  compel  the  father  to  perform  his 
agreement  to  redeem,  inasmuch  as  that  agreement 
was  an  agreement  without  consideration.  Simpson 
V.  Hill,  2  Law  J.  Chanc.  32. 


Axxumr. 


or.  voi»  Oft  V( 


vf  ^^  rmk^linhcm  to  W  t 

V  vnties  Vt  kia  after  tbeir  co- 
hataasxm  wwm  M  ■■  cad^t  axd  pajmeat  of  tbio 

abe  ■■tf  kcr  ci.r>dicB  bbt  wKtrxsn  a  btJ  vbirli  «!• 
lifv  fftot  :be  Ce«9daat  fc^  skU  a 
asMd  diCB,  fc^a  Ae«i  dalraxcrctMl 
aaid  vl:^  F'^JB  ^  ^^  prafsct^cB  of  d>e 
Tlie  pesaca  to  w^ob  tAc  c«cc  vaa  deIxTCT«d 
be  sade  a  ptrrx.  tLe  bili  coctaiairc  as  aSi 
tLct  ti«  Ceit=.£AXt  kad  sctt^a  it  back  iato  kis 
~  ▼.  31.mJw,  1  Lr«-  J.  Ckaac  1IL 
^Vbete  a  ttatxtcr  directed  a  fireeL^Id  to  be 


d^e  prod^xe  ijy.itd,  tofetber  tritb  so  Boch  of 
1W  prrar»al  eauic,  aa  ifcocia  be  BccraauT  tosecura 
SB  asxcitr  cf  oOc  a  rear  lor  the  life  of  A  B,  aad 
after  tbe  deatb  of  A  B,  the  priacipal  to  deacead  to 
a  clontj:  Held,  that  tbc  ^arit^bSe  bequest  vaa 
▼cid  as  U>  tLe  p>roc*eds  of  tbe  real  estate,  bat  Talid 
aa  to  tke  sua  arqaired  {mm  tbe  persocal  estate  to 
aecsre  tLe  araci;j.     Wmiu  r.  Wtbb,  6  Mad.  71. 

A  fraat  of  aa  aaaoitr  is  void,  vbeie  a 
circGBstaaca,  kaow  to  ti»e  ^natce,  vai 
Mwiiraffd  to  tbe  gnator.    Pcfhmm  t.  Brodbr,  6  Lav 
J.  CbaaclSf. 

If  tbe  jwiirbiat  mantT  of  aa  aaaaitr  be  stock  ia 
Ae  Ivads,  aad  it  ia  to  be  ledeciaed  bj  replacia^ 
it  viB  be  a  qaestioa  ibr  tbe  jnnr,  vader  tbe 
of  tbe  caae,  to  sax,  vbetber  it  vas 
vitb  a  Tie*  of  dsdiac  tbe  laws  agaisst  nanrr. 
XW  dA.  WiIiJM30m  r.  K#«f ia^s,  1  Law  J.  JLB.  7>. 


(G)  Patvejits  is  UQiriDATiosi  or. 

Wbere  aa  apeat,  wbo  bad  segotiated  aa  aaaaitj- 
tbepvatoraad  eiaatee.aadwasappoiatMl 
rec«Ter  of  tLe  irats  ai  the  estate  oa  wbich  it  waa 
adraaccd  awacj  to  tbe  graalce  ia  aadci- 
of  tLe  feceipc  of  ancara,  leceiiia^  firoH  tbe 
rnx^or,  oa  tbe  ■oarr  tbaa  adraaced,  tbe  aaoal  aad 
cfdnsBTT  HiwiwriB  of  two  aad  a  balf  per  ccaL  oa 
aavctj  pajMestB ;  bat  ao  aasifmMat  of  tbe  aneais 
was  taikea,  aor  was  aar  sdpulatioo  Bade  for  tba 
lOTBCKlof  h.*cf«at:  Hc^,  tL«t  socbadraacesBsst 
be  ceatsacered  as  paraacats  Bade  ia  li<;iBdatioa  of 

CE:a2«B  pnnrad  xatssftcaeat  lo  par  tbe  aaavitr,  or  re- 
isJ^vrar  ti«e  areat  tbe  Boaey  Le  bad  adraaced,  tba 

^ae,  afier  dedactsair  tLe  mtmej  zaoeired  firoB  tba 
•T'al  C«rr»J  ▼.  OtUd,  1  Law  J.  CP.  46,  s.c  1 
Bii-K.  390.  B.  c  7  B.  34o.  621. 

i'i^  CKvatixjiV,  as  scxetr  ibr  tLe  giaator  of  aa 
aai:iatr,  cxeciAtid  a  warraat  of  attoraer.  to  coafeaa 
jadrBMst  as  a  oo^latcnl  aecaritj  fin-'its  doe  and 
rervlar  prrBcst.  TLe  asavdtr  beooaiafr  eoasider- 
aUr  ia  arrear,  tLeageats  wLo  aecoitiated  tbebosiaeas 
Levees  iLe  pa&Sor  aad  paaiee,  adraaoed  to  tba 
Itftaer  a  xarr*  mum  ofrntmej  oot  of  tLeir  owa  prirate 
fcxids,  ia  sstSfCif «.taoB  of  tLe  aocrma^  reats,  dedact- 
itar  tkte  aaoal  cywBJwana  cLariged  br  tbes  on  tbe 
aaoecpe  aad  uaiawat  of  aaasitzes.  Theae  adTanoes 
wesa  sade  ctidor  tLe  wappasi^'m,  tbat  tbe  secazities 


of  tba 

It  of  tbe  prxacipai,  aad  operate  to  die  ax- 
It  of  tbe  liability  of  die  aorelj ;  aad  tibat 
tba  areata  bad  ao  eqoitable  title  to  eafciroe,  ia  die 
aaBe  of  tbe  i^Taatee,  tbe  j^sdswi^t  oMaJard  ia  bia 
aaBe,  agaiast  tbe  saretr  for  tbe  aaMwat  of  tbe 
Boaer  ao  adraaoedL  Wiuimmaffu  r.  GmiJ,  1  Laar 
J.  CP.  58.  ii  <L  1  Bia^  171,  a.  <l  7  B.  Jio.  579. 


(H)  Acnosi 

of  aa  aanreitT'  caaai 
of  debt,  at  eosaMB  law,  aor  br  tbe  8  Aaa. 
c^  14.  to  lecotei  tbe  arrears  of  aa  aaaaitj  for  tile, 
iasaia^  oot  of  frveboSd  laodsL  KeUy  r.  ClaUe.  6 
B.  Mo.  SSo,  SL  CL  S  Bl  &  B.  isa 

Wbere  a  cootract  recited,  tbat  it  bad 
to  a^  aa  aaaoitr  aecared  opoa  propert 
aioB  of  tbe  grantor,  but  did  aot  eoataia  worda  of 
prcaeat  graat :  He'd,  tbat  aa  actioa  eoald  aot  be 
Baiataiaed  opoa  it  ia  a  ooart  of  law,  erca  tboogh 
it  bad  bcea  earo'Jed.     ia  re  Lsekt,  S  D.  &  R  603. 

(I)  PftisciFAL  A»  Scftsrr. 


•      _ 
tbe  ptiacipal,  ior  tfba  Tahie  of  aa 

laity  redecBcd  br  biB  sabaeqaeatljto  tfba  baak- 
laptcj  of  tbe  priacipaL  Haciiaa  t.  i7eai^gaa.  t 
Bo^.  413.S.C  3  B.  &  A.  185,  sl  c  8  B.  Mo.  480» 
a.  C.I5  Price,  54. 

A  snrrtr  anderaa  aaaoitr  deed, baria^  ledeemed 
tbe  aaaoi^  after  tbe  baakroptcr  of  tbe  graater, 
aaed  tke  giaator  oa  a  boad  of  iadcBaitr,  aad  ob- 
taioed  jodgai^t  for  arrears  siace  tbe  bariuraplcj, 
aad  ibe  price  of  redempdca.  Tbe  Coort  of  Cbaa* 
ccffT  wooid  aot  restraia  biB  bj  iajaactioa,  Irooa 
soice  oat  executioB  for  tbe  arrcaia :  Qa«TV,  as  to 
tbe  price  of  redeBptioa.  fl^cfibras  t.  fUmmgmn,  6 
Mad.?80. 

A  defeadaat  ia  exacvtioB,  as  saretr  Ibr  die  pay- 
Beat  of  aa  aaaaitr,  caaaot,  after  be'  bas  obtamed 
aa  wder  to  set  it  aside,  oa  tbe  coaditioB  of  aateria^ 
iato  aa  aocooat  aad  pariai:  tbe  balaaoe,  aad  wbere 
tbe  priacipal  afterwards  socceeded  ia  aettiag  aside 
tbe  deed  itself,  be  diadianred  froB  castodT,  witboat 
prerioeslr  conplriBg  witb  tbe  coaditioa  of  tfba  fiat 
order  obiaiaed  bj  bias.  WiUiawum  t.  Gastf,  1 
Law  J.  CP.  100,  a.  c.  1  Biag.  974. 

A  graats  aa  aaaoi^  to  C,  aad  tbe  iadeatare  bj* 
wkicb  be  giaats  it  contaias ; 
property,  iachidiog,  aBoag  odier  tbiaga,  two  i 
to  D,  as  a  tzastoe  for  C,  as  a  aacaritr  Ibr  Ae  aa- 
aaitT,  wbicb  is  also  wcand  bjtbe  joiataadaareral 
boaj  of  A,  aad  of  B,  as  bis'aareCj;  C  aad  D  aot 
baring  eoBplied  witb  tbe  focBslities  reqairadbjtbe 
Kegistij  Act,  A  aeUs  tbe  sbipa,  leeairaa  dba  pro- 
eeeds.  aad  diordj  aftenraida  bscoiB  baakmpt; 
tbe  iiBiiiidcr  of  tbe  assigacd  piopeity  tana  oat 
aot  to  be  a  sufikieBt  aecaritr,  aad  C  caUs  apoa  B, 
tbesoretr,  IbrpaTBeat:  Hdd,  tbat  aoaiadi  of  tbe 
kca  as  was  occasioacd  br  tbe  sale  of  tbeabina.  most 
be  borne  bj  tbe  graatee'of  tbe  aaaaitr.  aad  aot  bj 
tbe  saretT.  Cc^  ▼•  Batirr,  4  Law  ).  Cbaac  69» 
a.  c.  S  S.  &  &  467. 

Two  peraoas  bad  by  difiereat  deeda  two  aaaaities 
granted  to  tbea.  A'  tbird  peraoa,  for  a  eoasidera* 
tioB,  coTsaaatad  tbat,  if  tbaj  ware  aot  paid  tbeir 
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annoideiV  the  grtntor,  be  would  pay  unto  ihem 
(naming  tbem  both),  their  executor »,  or  adminiatra- 
tors,  the  said  annttitiea :  The  Court  held,  that  the 
representative  of  one  of  the  annnitants  could  sue 
alone  on  that  covenant,  without  joining  the  other  in 
the  action.  Withert  v.  Birchatn,  3  Law  J.  K.B.  SO, 
6.  c.  3  B.  &  C.  254,  8.  c.  5  D.  &  R.  106. 

If  one  of  three  sureties  for  the  payment  of  an 
annui^  has  paid  the  arrears  thereof,  and  a  second 
has  become  inaoWent,  the  third  will  not,  at  law,  be 
compelled  to  make  contribution  of  more  than  one 
third  of  the  money  so  paid. 

But  the  plea  of  bankruptcy  and  certificate  will  be 
no  defence  by  such  third  surety  against  an  action  for 
contribution,  in  respect  of  money  paid  on  account 
of  the  annuity,  by  a  co-surety,  subsequent  to  the 
bankruptcy. 

The  assignment  of  an  annuity  for  a  valuable  con- 
sideration to  a  person  who  is  no  party  to  the  deed 
by  which  it  is  granted,  part  of  the  consideration 
being  paid  by  that  party,  and  part  by  one  of  the 
sureties  who  has  coyenanted,  and  also  conveyed 
stock  for  the  payment  of  the  same, — an  agreement 
being  entered  into  between  the  assignee  and  such 
niety,  that  the  assignee  shall  retain  out  of  the 
annual  payments,  until  he  has  been  reimbursed  the 
principal  sum  advanced  by  him,  and  interest  thereon, 
and  that  afterwards  the  annuity  shall  be  for  the 
benefit  of  the  surety,— will  not  operate  as  an  extin- 
guishment of  the  annuity,  nor  discharge  the  other 
sureties  from  their  liability  to  make  contribution. 
Brewn  v.  Lee,  5  Law  J.  K.B.  276,  s.  c.  6  B.  &  C. 
689. 

(K)  Proceedings  in  cases  of  bankruptcy. 

Where  the  title  deeds  of  a  bankrupt's  real  estate 
have  been  deposited  for  the  security  of  an  annuity, 
the  Court  will  order  the  annuity  to  be  discharged, 
and  the  arrears  to  be  paid  up  to  the  date  of  the  com- 
mission. '  Ex  parte  Slack,  1  G.  &  J.  346. 

Before  suing  the  surety  of  the  grantor  of  an  an- 
nuity, in  respect  of  arrears  of  the  annuity,  where 
the  grantor  has  become  bankrupt,  the  value  of  the 
annuity  must  be  ascertained  by  the  commissioners, 
although  the  annuity  was  granted,  and  the  grantor 
became  bankrupt,  previously  to  September  16f5. 
BeU  y.  Blttm,  6  Law  J,  C.P.  141,s.c.  4Bing.  615, 
S.C1M.&P.574. 


APOTHECARY. 
[See  Surgeon  and  Apothecary.] 
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(A)  When  and  to  what  Courts  it  lies. 

(B)  Notice  OP. 

(C)  Limitation  to. 

(D)  Nature  and  effect  of. 
(£)  Evidence. 

(F)  In  the  Court  of  Admiralty. 

[See  Sessions  -,  and  Practice,  in  the  House  of 

Lords.] 


(A)  When  and  to  what  Courts  it  lies. 

No  appeal  lies  under  a  statute,  unless  it  be  ex- 
pressly given  by  the  same.  Rex  v.  the  Juetieee  &f 
the  hundred  of  Coihiobury,  3  D.  &  R.  35. 

The  commissioners,  appointed  by  the  59  Geo.  3. 
ot  31 ,  and  the  Conventions  for  liquidating  the  claims 
of  British  subjects  on  the  French  Government, 
award  a  sum  of  money  as  a  compensation  to  A,  who 
claims  as  executor  to  B,  to  whom  an  estate  in  France, 
confiscated  in  1792,  is  represented  as  having  belong- 
ed ;  a  plaintiff,  who  never  made  any  claim  before 
the  commissioners,  files  her  bill  for  the  moiety  of 
the  sum  awarded,  upon  the  ground  that  a  moiety  of 
the  estate  belonged  to  the  wife  of  B,  upon  whose 
death  the  right  descended  to  her  children,  and,  upon 
their  death,  without  issue,  devolved  to  the  plaintiff: 
Held,  by  the  Vice  Chancellor,  that  the  Court  of 
Chancery  had  no  jurisdiction  over  the  question ; 
and  that  the  award  of  the  commissioners  was  final, 
as  to  both  the  legal  and  the  equitable  rights  of  any 
persons  claiming  an  interest  in  the  subjects  which 
had  been  confiscated,  or  in  the  compensation  which 
had  been  awarded.  Hill  v.  Reardon,  4  Law  J. 
Chanc.  It7,  s.  c.  t  S.  &  8.  431. 

But,  on  appeal  to  the  Lord  Chancellor  (Eldon), 
although,  under  the  circumstances,  the  Court  would 
not  interfere  to  relieve  the  plaintiff,  it  was  held,  that 
where  a  person  in  whose  favour  an  adjudication  has 
been  made  by  the  commissioners  or  the  Privy 
Council,  is  affected  by  a  trustor  by  fraud,  the  Court 
has  jurisdiction  to  enforce  the  trust  or  relieve  against 
the  fraud.  And,  temble,  that  these  Conventions, 
and  the  act  for  carrying  them  into  effect,  do  not  ex- 
clude the  jurisdiction  of  a  Court  of  Equity  to  exa- 
mine and  enforce  equities  attaching  upon  the  com- 
pensation in  the  hands  of  the  person,  in  whose 
favour  the  award  of  the  commissioners  has  been 
made.     Hill  v.  Reardotit  9  Russ.  608. 

No  appeal  lies  to  the  House  of  Lords,  on  an  order 
made'by  the  Court  of  Exchequer,  consequent  upon 
a  judgment  of  the  Barons  in  a  matter  of  extent. 
Wall  V.  Attorney  General,  11  Price,  643. 

From  the  official  of  a  royal  peculiar,  the  appeal 
lies  direct  to  the  Court  of  Delegates,  and  not  to  the 
intermediate  jurisdiction  of  the  Bishop  of  the  dio- 
cese.    Miller  v.  Bloamfield,  1  Add.  499. 

An  appeal  from  the  Dean  and  Chapter  of  Exeter, 
lies  to  the  Court  of  Arches,  and  not  the  Consistory 
Court  of  Exeter.  Parkham  v.  Templar,  3  Phil.  323. 
An  appeal  lies  from  the  Special  retty  Sessions  to 
the  General  Quarter  Sessions,  where  the  former  have 
dismissed  an  application  under  the  3  Geo.  4.  c.  33. 
8.  9,  in  consequence  of  a  misconception  of  the  law, 
and  not  upon  tiie  merits  of  the  case.  Rex  y.  Tucker, 
3  B.  &  C.  544,  s.  c.  5  D.  &  R.  434. 

The  Court  of  King's  Bench  have  not  the  power 
of  ordering  an  appeal  against  an  order  of  removal, 
to  be  heard  at  the  sessions  of  a  county  next  adjoin- 
ing a  city  and  county  of  itself,  even  though  all  the 
justices  of  the  latter  are  interested  in  the  event  of 
the  appeal.  Rex  v.  the  Justices  rf  Kent,  5  Law 
J.M.C.45. 

(B)  Notice  op. 

Where  notice  of  appeal  against  an  order  of  filia- 
tion was  givei^  in  the  following  form  : — **  I,  A.  B. 
of  &c.,  intend  at  the  next  quarter  sessions  to  be 
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holdan,  &c.  to  commence  and  prosecute  an  appeal 
against  an  order  of  filiation,  made  &o.,  wherebr  I 
was  adjudged  to  be  the  father  of  a  bastard  child, 
bom  on  the  body  of  C  R,  and  chargeable  to  the 
parish  of  S  ;'*  it  was  holden  insufficient,  as  the  stat. 
9  Geo.  S.  c.  68.  s.  5,  required  that  the  cause  and 
matter  of  appeal  should  be  q)eciaUy  stated.  Rex 
T.  the  Juttieu  of  Oifordskire,  1  B.  &  C.  279,  S.  o. 
as  Rex  y.  the  Juttieet  ^  GUmeester,  2  D.  &  R.  426. 

Where  a  statute  gires  a  right  of  appeal  against 
acts  done  in  pursoanoe thereof,  to  "parties  aggriev- 
ed," hy  such  acts,  the  notice  of  appeal  must  state 
that  the  appellant  is  a  partj  aggrieved  by  the  act 
of  which  he  complains.  a$x  v.  the  Juilices  of 
the  West  Riding  of  Yorkihiro,  6  Law  J.  M.C.  59, 
s.  0.  7  B.  &  C.  678,  8.  0.  1  M.  &  R.  547 :  s.  p. 
Rsx  Y.  the  Jtutioea  rf  Etsex,  5  Law  J.  M.C.  65,  s.  c. 
5  B.  &  C.  431.  s.  e.  7  D.  &  R.  658. 

A  notice  of  appeal  against  a  poor  rate,  on  the 
ground  that  Uie  rate  does  not  specifj  the  property 
in  respect  of  which  it  is  imposed,  most  state  that 
objection  on  the  face  of  it.  Rex  v.  Bromyard,  6 
Law  J.  M.C.  100,  s.  c.  8  B.  &  C.^,  s.  c.  2  M.  & 
R.280. 

Somble,  that  the  notiee  of  appeal  against  an  order 
of  jostioes  upon  a  surreyor  of  hi^ways,  to  pay 
a  CMnposition  for  statote  duty,  under  4  Geo.  4«  c.  95. 
s.  87,  need  not  be  within  ten  days  of  the  making  of 
the  order,  but  is  in  time  if  it  be  within  six  days  of 
the  seryioe  thereof,  upon  the  party  appealing.  Res 
T.  the  Justieee  of  Lanetukbret  6  Law  J.  M.C.  119. 

Clauses  in  a  local  act,  proYiding  that  penons 
aggrieved  by  the  oommissioners,  appointed  to  carry 
it  into  execution,  should  appeal  to  the  quarter  ses- 
sions, and  that  twenty-one  days  notice  should  be 
given  before  anv  actios  or  suit  was  commenced  for 
anything  done  in  pursuance  of  the  act,  do  not  apply 
to  the  case  of  a  person  claiming  as  an  incumbrancer 
of  the  rates,  which  the  act  gave  anthoritr  to  assess 
and  levy,  and  instituting  his  suit  in  order  to  give 
effect  to  his  incumbrance.  Dremry  v.  Barnes,  3 
Russ.  94. 

(C)  LiBflTATION  TO. 

Where  a  county  rate  was  made  under  a  local  act, 
54  Geo.  3.  c.  103,  giving  a  certain  ti^ht  of  apoeal : 
Held,  that  nevertheless  a  party  aggrieved  had  the 
larger  right  of  appeal  given  by  the  55  Geo.  3.  c.  51 , 
which  applies  to  all  acts  relating  to  county  rates 
theietofbfe  passed,  Whether  local  or  general.  Ths 
King  V.  ths  Jmsticos  of  Buekimghamshire,  5  Law  J. 
M.C.93,  S..C.  7B.&C.3. 

(D)  Nature  and  effect  of. 

An  appeal  from  the  Rolls,  or  the  Vice  ChanceDor, 
to  the  Lord  Chancellor,  is  ■  only  a  rehearing. 
William  V.  Goodehild,  2  Russ.  91. 

An  appeal  does  not  render  a  sentence  a  nullity, 
but  only  suspends  its  consequences.  Blyth,formtrly 
Soden,  v.  Biyth,  l>dd.  312. 

(£)  Evidence. 

Semble — Matter  not  brought  before  the  Court  below, 
being  neither  stated  in  the  pleadings  or  otherwise, 
not  having  been  proved  in  evidence,  will  be  ad- 
mitted and  acted  upon  as  the  ground  of  decision  in 
cases  of  appeal  to  the  Lords.  Noel  v.  Noel,  (on 
appeal  from  £xc.)  12  Price,  213. 


(F)  In  the  Court  of  Admiralty. 

No  principle  is  better  established  in  this  Court, 
than  that,  where  there  is  an  appeal,  the  property  in 
question  csnnot  be  withdrawn  but  upon  security 
given  for  the  value. 

Bail  must  be  given  in  the  case  of  a  real  bond  fide 
appeal. 

An  appeal  is  not  frivolous  and  insincere,  merely 
because  it  is  afterwards  advisedly  withdrawn. 
Woodbridge,  1  Hag.  77. 


APPOINTMENT. 
[See  Power.] 


APPORTIONMENT. 

A,  being  seised  in  fee  of  a  manor  subject  to  an 
executoiy  devise  over,  purchases  a  farm,  consisting 
partly  of  copyholds  holden  of  the  manor,  and^jptfitly 
of  freeholds;  the  copyholds  are  surrendered  to  him 
and  his  heirs,  and  the  freeholds  are  conveyed  to  him 
and  bis  heirs :  under  an  indosurs  act,  certain  lands 
are  allotted  to  him  and  his  heirs  in  respect  of  the 
estate  thus  purchased :  afterwards  B  becomes  entitled 
to  the  manor  under  the  executory  devise:  Held, 
upon  a  bill  filed  by  B  against  the  devisee  of  A,  that 
B  was  entitled  to  so  much  of  the  allotment  as  was 
made  in  respect  of  the  copyholds.  King  v.  Moody, 
4  Law  J.  Cbauc.  227,  s.  c.  2  S.  &  S.  579. 

In  a  suit  for  the  administration  of  a  testator's 
assets,  after  the  decree  on  further  directions  had 
sanctioned  payments  made  by  the  executor  in  dis- 
chaige  of  legacies,  and  had  directed  the  fund  in 
court  to  be  apportioned  among  the  other  legateea,  a 
creditor  obtained  permission  to  prove  his  debt ;  tiie 
Master  subsequently  reported  a  debt  to  be  due  to 
him,  but,  in  the  meantime,  the  fund  had  been  appor- 
tioaed,  and  part  of  it  had  been  paid  over,  while  the 
remainder  bad  been  carried  to  the  account  of  parti- 
cular legatees :  Held,  that  the  creditor  was  entitled 
to  receive  out  of  the  funds  of  the  legatees  so  remain-* 
ing  in  court,  not  the  whole  of  the  debt,  but  only  a 
part  of  it,  bearing  the  same  proportion  to  the  whole, 
as  the  legacies  given  to  those  legatees  bors  to  the 
whole  amount  of  the  legacies  g^ven  by  the  will. 
Gillespie  v.  Alexander,  3  Russ.  130. 


APPRAISEMENT. 

A  written  stamped  appraisement  is  not  necessary 
to  prove  the  value  of  goods,  if  the  broker  speaks  of 
it  merely  from  recollection.  Stafford  v.  Clark,  1 C. 
&  P.  25.  [Bunrougfa} 


APPRENTICE. 

[See  Sbttlement.] 

Where  a  tobacconist  took  an  apprentice,  witU 
whom  he  received  a  premium,  and  covenanted  to 
instruct  and  maintain  him — in  an  action  on  that 
covenant  the  master  pleaded,  that  the  apprentice 
refused  to  obey  his  orders,  and  left  his  house,  saying 
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that  be  would  sot  ratani  agtixi.  To  wliiob  it  wu 
xeptied,  th%t  allerwmrds  the  apprentice  retained  end 
oTOied  to  obey  his  oommanda,  but  tbe  master  refnaed 
to  reoeire  bim :  Held,  tbat  if  tbe  apprentice  bad, 
under  dieee  cireamstancea,  atopped  away  an  unrea- 
■onable  time,  which  ongbt  to  have  been  atated  in  a 
lejoinder,  tbe  master  would  have  been  juatiSed  in 
not  reeeiTing  him ;  hot  tbat  be  was  not  at  liberty  to 
turn  bim  awaj,  or  refnse  to  admit  bis  apprentioe 
into  bia  bouse  for  misconduct,  and  abaentinff  himself 
for  a  (ew  days,  but  sbould  bare  aued  on  bis  cove- 
nant. Wwttoiu  T.  Lnm,  1  Law  J.  K.B.  126,  a.  o. 
1  B.  &  C.  460,  a.  0.  «  D.  &  R.  465. 

A  ezecnted  an  indenture  of  apprentioeabip,  (to 
which  was  appended  a  printed  notice  for  tbe  inier- 
tion  of  tbe  premium,  &c.  under  atat.  5  Geo.  3. 
0.  49.)  by  which  A  bound  her  son  apprentice  to  B, 
and  A  paid  a  premium.  The  indenture  did  not  con- 
tain any  statement  respecting^  the  premium,  and  was 
not  stamped.  The  inaenture  being  invalid  for  want 
of  such  statement,  and  not  baying  been  stamped 
within  the  period  limited :  It  iras  held,  that  A  waa 
not  an  innocent  party,  and  that  A  could  not  reooYer 
the  apprentice'  fee  from  B,  although  paid  without 
eonaideratioa,  the  indenture  being  invalid.  Stokei 
V.  Tmteh^,  8  Taunt.  492,  s.  o.  S  B.  Mo.  538. 

A  covenant  in  an  indenture  of  apprenticeahip,  to 
inatract  and  provide  for  an  apprentice,  does  not 
make  tbe  master  anawerable  for  tbe  acts  of  the  ap- 
prentice, or  rendor  him  liable  to  an  action  for  breach 
of  covenant,  in  caae  tbe  apprentice  refuses  to  be 
taogfat,  abaenta  himself  from  tbe  service,  or  disqua- 
lifies himself  from  serving  in  that  capaei^.  Hftghet 
T.  Bumpknys,  5  Law  J.  K.B.  270,  s.  o.  6  B.  &  C. 
660. 

StaAU — That  where  an  indenture  of  apprentioeabip 
is  offered  in  evidence,  it  may  be  presumed  that  the 
premium  stated  to  have  been  given,  waa  the  sum 
actually  paid ;  and  tbe  Court  will  not  oblige  the 
party  producing  it  on  tbe  trial,  to  prove  the  payment 
on  oato,  aa  required  by  the  8  Anne,  o.  1.  SitwaH 
T.LawUn,  ft  Law  J.  C*P.  27,  a.  o.  1  Bing.  374,  a.  o. 
8  B.  Mo.  414. 

Where  an  apprentioe  is  bound  out  of  a  parish  by 
his  father,  hot  part  of  the  ezpenaea  is  paid  from  the 
parochial  fnnda,  the  indenture  will  be  void  ab  irUHo, 
and  not  merely  voidabU,  if  not  approved  of  under 
the  aeala  as  well  as  the  hands  of  two  justices,  pur- 
suant to  the  provisions  of  56  Geo.  3.  c.  139.  s.  11. 
Res  ▼.  Stohi  Damtrel,  6  Law  J.  M.C.  28,  s.  e.  7  B. 
&  C.  536,  s.  c.  1  M.  &  R.  458. 

If  a  lad  goea  on  liking  with  a  view  to  bis  being 
hound  an  apprentice,  bis  intended  master  cannot 
diarge  for  bia  board  and  lodging  for  the  firatmontb, 
■or  perhaps  for  so  long  time  aa  be  conducts  himself 
properly.  But  if  be  stajs  for  many  months,  behav- 
ing ill  after  complaints  to  bia  father  of  bis  miscon- 
duct, it  will  be  for  tbe  jury  to  say  whether  there 
was  any  contract,  either  express  or  implied,  that 
his  fmer  ahoold  pay  for  hie  board  and  lodging. 
Earratt  v.  Burghart,  3  C.  &  P.  381.  [Tenterden] 

The  Lord  Chief  Justice  of  the  King's  Bench  will 
grant  a  warrant  to  discharge  an  apprentice,  who 
has  enliated  without  his  master's  consent.  Rex  v. 
Parldni,  2  Ken.  295. 

A  kabeai  eormu  does  not  lie  where  tbe  party  does 
not  say  tbat  be  is  detained  againat  bia  consent. 
Therelors,  on  motion  for  a  habeas  to  diwharge  an 


apprentioe  impressed,  it  was  refused,  bis  assent  not 
appearing'->-tbe  proper  mode  being,  in  tbe  absence 
of  a  oonsent,  for  tbe  master  to  procure  a  warrant 
from  a  judge  to  the  oonmiander  of  tbe  veasel,  order- 
ing his  discbarge.   Ex  parte  Grocot,  5  D.  &  R.  610. 


APPROPRIATION. 

[See  Debtor  and  Creditor,  and  Banker.] 

A  bankrtipt,  prior  to  an  act  of  bankruptcy,  drew 
bills  upon  defendant,  undertaking  to  provide  for 
them,  in  case  remittances  to  1>e  received  by  him, 
due  on  foreign  consignments,  should  not  arrive  in 
time  to  meet  them :  Held,  that  this  was  conclusive 
evidence  of  an  agreement  between  tbe  parties,  tbat 
the  proceeds  of  such  goods  should  be  applied  in 
aatistaction  of  tbe  bills,  and  amounted  to  a  specific 
appropriation  prior  to  the  bankruptcy ;  and  tbe  de- 
fendant having  paid  the  bills  and  received  tbe  re- 
mittances, was  entitled  to  appropriate  them  towarda 
such  payments,  ^thomat  v.  Da  Costa,  8  Taunt  345, 
s.  c.  2  B.  Mo.  386. 

The  firm  of  a  country  bank  gave  a  bond  to  their 
eorresponding  London  bankers,  conditioned  for  tbe 
repayment  of  all  sums  of  money,  &c.  which  the 
latter  persons  might  advance  to  tbem,  or  any  of 
them,  aasociated  or  not  with  other  persons. 

On  the  death  of  one  of  the  country  bankers,  there 
was  a  large  balance  due  to  the  London  ones.  In 
tbe  following  month  la^e  sums  were  remitted  to 
the  London  bankers,wbo  continued  to  pay  tbem  away, 
and  they  were  respectively  placed  to  the  old  accounts ; 
but  no  monthly  statement  was  sent  into  the  country. 
At  tbe  end  of  tbe  second  month,  two  accounts  were 
sent  from  London :  the  old  one,  up  to  tbe  death  of 
the  partner,  and  a  new  one,  which  included  all  the 
remittancea  since  his  death,  taken  from  the  old  acr 
count 

If  the  remittances  had  remained  in  the  old  account, 
then  nothing  was  due  on  it;  but  if  the  London 
bankera  could  alter  their  books,  then  the  defendants 
were  liable  for  the  balance  in  ihe  old  account :  The 
Court  held,  that  inasmuch  as  no  communication  had 
taken  place,  the  first  entries  made  by  the  London 
bankers  were  not  an  appropriation  of  tbe  money, 
and  that  they  were  entitled  to  put  it  to  the  new 
account  Simsan  v.  Ingham,!  Law  J.  K.B.  234,  s.  c. 
2  B.  &  C.  65,  a.  o.  3  D.  &  R.  249. 

If,  where  a  person  has  two  claims,  one  recognized 
by  law,  the  other  arising  on  a  matter  forbidden  by 
law,  an  unappropriated  payment  be  made,  the  law 
will  afterwBids  appropriate  it  to  tbe  demand  which 
it  acknowledgea,  and  not  to  the  one  which  it  prohi- 
bits. Wright  V.  Latn^,  3  B.  &  C.  165,  s.  c.  4  D. 
&  R.  783. 

A,  tbe  acceptor  of  two  bills  for  951.  and  50/., 
both  overdue,  paid  22L  10s.  to  6,  the  holder,  **  on 
account."  B  aaid  ''he  wiabed  to  have  the  fall 
amount  of  tbe  25i.  bill."  A  replied  "  he  had  no 
more  money  then,  but  would  pay  some  more  soon.'* 
B  Uien  indorsed  on  the25i.  bill,  *<  Received  22/.  10<. 
in  part  of  two  bills :"  Held,  that  B  might  appropriate 
tbe  payment  to  the  251.  bill,  though  void  for  want 
of  a  sUmp.  Biggs  r.  Dwighi,  6  Law  J.  K.B.  45, 
s.  a  1  M.  &  R.  308. 

A,  for  tbe  purpose  of  sale,  consigned  a  cargo 
of  fish  to  B,  who  was  a  correspondent  with  the  house 
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of  C,  C  having  advanced  money  to  A  on  an  en- 
gagement from  A,  that  tbe  proceeds  of  the  cargo  of 
fish  should  be  remitted  by  B  to  A  throagh  the 
hands  of  C,  in  order  that  they  mieht  form  a  aeoarity 
for  the  money  advanced  by  C.  A  afterwards  wrote 
to  B  tolling  him  that  the  cargo  of  fish  was  not  liable 
to  any  ad  ranees  made  by  C.  Notwithstanding 
this,  B»  after  the  receipt  of  A's  letter,  remitted  the 
proceeds  to  C,  who  reteined  them  to  cover  his  advance, 
A  having  become  bankrupt,  and  his  assignees  hay- 
ing  sued  B  for  the  proceeds :  Held,  that«  jury  was 
warranted  in  considering  A's  engagement  as  an  ap- 
propriation of  tbe  cargo  of  fish,  which  he  could  not 
rescind,  and  not  a  mere  order  for  payment  of  money, 
which  could  be  revoked  by  a  subsequent  counter- 
mand before  payment  Figher  v.  MilUr,  1  Bing. 
150,  8.  c.  7  B.  Mo.  597. 

Where  A,  having  oertein  funds  stending  to  his 
credit  at  the  bankers,  by  letter,  directed  Uiem  to 
carry  some  parte  of  sucli  funds  to  the  account  of 
oertein  persons,  as  trustees  for  his  wife,  and,  after 
her  decease,  for  his  son  ;  and  other  parte  thereof  to 
the  account  of  certain  persons,  as  trustees  for  his 
son ;  and  such  sums  were  accordingly  carried  over 
by  the  bankers  to  the  account  of  such  persons  in 
their  books*  and  the  dividends  were  from  time  to 
time  carried  to  the  same  accounte ;  but  the  testetor 
never  communicated  the  fact  to  the  trustees ;  and 
there  was  some  evidence  that  the  testator  had  direct- 
ed the  transfers  under  an  impression  that  he  should 
be  able,  by  that  means,  to  evade  tbe  legacy  duty, 
and  that  he  had  shewn  an  intention  to  exercise 
some  acte  of  ownership  over  the  funds :  tbe  Court 
held,  that  the  appropriations  were  void,  and  that 
the  testator  might  at  any  time  have  revoked  them. 
Catlull  V.  Gaskell,  2  Y.  &  J.  509. 
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(A)  Submission. 

^B^  Order  of  Reference. 

(C)  Effect  of  the  Reference. 

D)  Revocation. 

£)  Arbitrator. 

(a)  Authority. 

(b)  Privilege. 

(F)  Mode  of  Froceeding. 

(G)  Umpire. 
(H)  Award. 

(a)  Form  and  comtruction  of. 

(b)  Effect  of,  and  voiihin.  what  time  to  be 

made. 

(I)  Rule  OF  Court. 

(K)  Remedies. 

(L)  Pleading  and  Evidence. 

(M)  Of  setting  aside  the  Award  and 
directing  the  arbitrators  to  re- 
view. 

(N)  Costs. 


(A)  Submission. 

Where  a  submission  to  an  award  was  signed  by 
three  of  five  joint  contractors :  Held,  that  it  would 
not  bind  the  five,  as  it  was  not  an  act  within  the 
ordinary  course  of  business  of  a  trading  firm.  Stead 
T.  Salt,  3  Law  J.  C.P.  175,  s.  c.  3  Bing.  101. 


Where  matters  in  difference  are  referred  to  arbi- 
tration, by  bond  or  agreement,  and  one  of  the  parties 
revokes  the  authority  of  the  arbitrator,  he  may  be 
liable  to  an  action ;  but  the  submission  cannot 
afterwards  be  made  a  rule  of  court,  in  order  to  bring 
him  into  contempt 

But  where  a  cause  is  referred  by  a  judge's  order, 
such  order  may  be  made  a  rule  of  court,  even  after 
revocation,  in  order  to  bring  the  party  revoking 
into  contempt. 

It  therefore  seems  advisable,  and  is  recommended 
1^  the  Court,  that  the  submission  be  made  a  rule 
of  court,  in  the  first  instance,  and  before  any  step 
be  token  in  tbe  reference.  Howard  v.  Kaye,  5  Law 
J.  K.B.  62. 

(B)  Order  op  Reference. 

Where  a  reference  is  directed  at  Nisi  Prius,  but 
the  defendant  dies  before  the  order  is  drawn  up,  the 
proper  course  is  to  move  for  leave  to  enter  nominal 
damages.     Wyatt  v.  Hoite,  1  Law  J.  C.P.  98. 

(C)  Effect  of  the  Reference. 

Where  one  of  the  parties  in  a  cause  is  appointed 
receiver,  and  afterwards,  by  a  consent  order,  all  tbe 
matters  in  dispute  in  the  cause  are  referred  to  arbi- 
tration, this  order  and  the  pending  reference  will 
not  be  any  objection  to  making  such  application  to 
the  Court,  as  may  be  necessary,  in  order  to  compel 
the  party  who  is  receiver,  to  pay  in,  to  the  credit  of 
the  cause,  such  sums  as  the  Master  shall  have  re- 
ported due  from  him,  in  bis  character  of  receiver. 
—  V.  Jarman,  3  Law  J.  Chanc  12. 

A  verdict  was  token  for  the  amount  of  the  da- 
mages laid  in  the  declaration,  subject  to  the  award 
of  a  barrister.  He  proceeded  a  little  way  with  it, 
but  from  motives  of  delicacy  declined  finishing  it, 
and  one  of  the  defendante  refused  to  appoint  another 
arbitrator.  The  Court  would  not  stay  execution  for 
the  amount  of  the  verdict  frem  issuing  against  that 
defendant,  unless  he  would  consent  to  appoint  an- 
other arbitrator.  Woolley  v.  Clark,  1  Law  J.  K.B. 
38,  s.  c  1  B.  &  C.  63,  8.  c.  S  D.  &  R.  158. 

(D)  Revocation. 

Two  parties  agreed,  by  writing,  not  under  seal, 
to  refer  their  differences  to  tbe  arbitration  of  C  S, 
and  bound  themselves  mutually  in  a  penalty  for  the 
true  and  faithful  observance  and  performance  of  the 
award  to  be  made  by  him :  Held,  that  a  revocation 
of  the  submission  was  abroach  of  tbe  agreement,  and 
incurred  the  penalty.  Warburton  v.  Starr,  3  Law  J. 
K.B.  156,  s.  c.  4  B.  &  C.  103,  8.  c.  6  D.  &  R.  S13L 

Until  a  baron's  order  directing  a  reference  be 
made  a  rule  of  court,  it  is  revocable.  Greenwood  v. 
Miidale,  1  M'Clel.  &  Y.  f?6. 

A  party  who  has  submitted  to  arbitration  under 
an  order  of  Nisi  Prius,  may  revoke  his  submission 
before  the  order  has  been  made  a  rule  of  oourt,  and 
the  Court  will  set  aside  the  award  made  after  such 
revocation,  even  in  a  case  where  the  party  revoking 
has  obtained  time  from  the  arbitrator.  Clapham  v. 
Hyam,  1  Law  J.  C.P.  5,  s.  o.  1  Bing.  87,  s.  o.  7  B. 
Mo.  403. 

A  verdict  was  token  for  the  plaintiff,  subject  to 
the  award  of  an  arbitrator,  to  whom  all  matters  in 
difference  were  referred.  One  of  the  parties  died. 
The  Court  set  aside  an  award  for  being  made  aftsr 
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hit  death,  whieh  (altfaoogli  hewu  t  nominal  party) 
pat  an  end  to  tbe  aatbori^  of  the  arbitrator. 
Rhada  ▼.  Haigh^  t  Lnw  J.  K.B.  40,  n  a  S  B.  &  C. 
M5,  a  c.  S  D.  &  R.  608. 

«Il>e  death  of  ettber  of  tbe  partiea  before  an  nward, 
is  not  a  reroontion  of  the  sabmiaaion,  under  an 
order  of  Nisi  Prios,  if  the  judgment  and  rerdict 
will  embrace  all  the  matters  in  diapnte.  Bower  r. 
Tmylor,  cited  Rhedei  r.  HaM,  t  Law  J.  K.B.  40, 
a.  0.  5  D.  &  R.  610,  ai  o.  t  B.  &  C.  347. 

AUiOQgh  the  reference  to  aibitntion  is  made 
under  an  order  of  the  Court,  ererr  party  may  re* 
▼oke  the  authority  of  the  arbitrator  before  tbe  award 
is  made ;  but  it  is  a  high  contempt  ao  to  do.  Hag" 
gin  y.  WeUh,  1  S.  &  S.  134. 

(E)  Abbitrator. 
(a)  AuthtrUy. 

Subsequent  to  n  reference  by  bond,  one  of  several 
obligeea  died,  prerioas  to  the  award  being  made : 
Held,  that  tbe  arbitrators  could  not  award  payment 
by  tbe  aorviTora  and  execators  of  the  deceased,  and 
direct  releases,  ice,  to  be  giren.  Qucr«,  If  tbe 
award  would  bare  been  effectual  if  made  on  surriv- 
ingobligeee only ?    Edmundt ▼.  Cor,  2  Chit  458. 

Where  a  cause  and  all  matters  in  dispate  between 
the  parties  were  referred  by  a  bond,  in  which  no  men- 
tion waa  made  of  tbe  coata :  Held,  that  the  arbitrator 
had  power  oyer  the  ooets  of  tbe  oauae,  but  not  those 
of  tbe  reference.  Firth  y.  Robiman,  1  Law  J.  K.B. 
11.5.  s.  c  1  B.  &  C.  f77. 

Under  a  inference  to  arbitration,  authorising  the 
arbitrators  to  examine  tbe  parties  to  the  suit  on  oath, 
it  was  holden,  that  the  words  were  sufficiently 
large  to  empower  the  arbitrator  to  examine  the 
plaintiiF  in  support  of  his  own  case.  Warn$  r, 
Brgmi,  3  B.  &  C.  590,  s.  c.  5  D.  &  R.  601. 

Two  partners,  as  surgeons,  referred  all  matters  in 
dispute  between  them,  and  the  terms  on  which  the 
partnenbip  should  be  dissolved,  to  arbitration.  The 
aibitrator  havine  awarded  that  one  of  them  should 
not  act  as  such  during  the  life  of  the  other,  within 
thirteen  miles  of  the  place  wherein  they  reaided : 
It  waa  holden  that  the  award  was  good,  inaamuch 
as  the  arbitrator  had  power  to  impose  such  a  condi- 
tion.   MtrUy  y.  Newman,  5  D.  &  R.  317. 

If,  in  an  action  on  a  policy  of  inaurance,  where  t 
total  loss  baa  been  anstained,  tbe  jury  find  an  ave- 
rage loss,  directing  the  amonnt  to  be  ascertained  1^ 
an  arbicntor,  which  necessarily  involves  the  ques- 
tion, whether  the  expenses  of  the  sale  of  tbe  damaged 
cargo  should  be  borne  by  tbe  underwriters  or  not : 
Held  to  be  a  question  not  within  the  province  of  a 
jury,  but  to  he  decided  by  tbe  arbitrator.  Hudtcn 
y.  MarjaribankM,  1  Bing.  393,  s.  c.  7  B.  Mo.  463. 

Where  the  time  for  making  an  award  waa  enlarged 
by  tbe  parties  altering  and  re.executing  the  arbi- 
tration bonds, — it  waa  holden,  that  the  arbitrator 
might  award  interest  beyond  tbe  original  submission : 
that  is,  down  to  tbe  extended  date.  Watldnt  r. 
PhilptHt,  1  M'ael.  &  Y.  393. 

Where  a  cause  was  referred  by  order  at  Niai 
Prius,  and  the  arbitrator  awarded  that  which  the 
plaintiff  had  claimed  in  her  declaration,  but  had 
afterwards  abandoned :  Tbe  Court  set  aside  the 
award  pre  tanto,  as  an  excess  of  jurisdiction. 
Heeper  r.  Hooper,  1  M'Clel  &  Y.  509. 

Arbitrators  named  to  fix  the  value  of  an  estate, 
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may  adopt  the  opinion  of  skilful  men,  employed  by 
them  to  survey  part  of  tbe  property.  Hoperaft  v. 
Htdbnan,  3  Law  J.  Chanc.  43,  s.  c  9  S.  &  S.  130. 

Where  an  arbitrator  baa  a  power  to  examine  the^ 
parties,  suoh  a  power  includes  tbe  liberty  of  examin- ' 
ing  witnesses  who  are  interested  in  the  result ;  and 
who,  at  Nisi  Prius,  would,  on  that  ground,  be  incom- 
petent   Laird  v.  Dixetit  6  Law  J.  K.B.  109. 

The  authority  of  an  arbitrator  under  a  rule  of 
court,  which  empowen  bim  to  deliver  hia  award  to 
tbe  parties  or  their  executora,  does  not  determine 
by  the  death  of  one  of  the  parties  before  the  award 
is  executed.  Clarke  v.  Crofu,  5  I^aw  J.  C.P.  127, 
s.  c  4  Bing.  143. 

Where,  after  the  trustees  of  an  infant  had  referred 
matten  to  arbitration,  the  latter  died  before  the 
award  was  made :  Held,  that  an  award  against  tbe 
trustees,  as  such,  could  not  be  enforced.  Bristow 
V.  Btmu,  3  D.  £c  R.  184. 

When  ffuardiana  had  submitted  matten  to  arbi- 
tzation,  and  the  infant  died,  the  Court  relieved  tbe 
guardians  from  the  consequences  of  the  award,  and 
set  it  aside.   BunUm  v.  Bum$,  1  Law  J.  K.B.  155. 

An  arbitrator,  in  regulating  the  future  use  of  a 
stream  of  water,  tbe  right  to  which  was  divided  be- 
tween the  parties,  interfered  with  the  customary 
enjoyment  by  one  of  them  of  another  stream,  wbicn 
exduaively  belonged  to  bim,  and  was  not  a  matter 
in  difference,  and  which  joined  the  first :  Held,  that 
he  had  power  to  do  ao,  incidental  to  and  resulting 
from  his  former  direct  and  larger  power. 

If  an  arbitrator,  after  regulating  on  the  subject 
aaatter  referred  to  him  in  its  present  state,  goes  on 
and  regulates  prospectively  on  tbe  same  subject 
matter  reduced  to  a  different  state,  and  thereby  in 
some  degree  altered,  quere,  whether  that  be  a  pro- 
ceeding beyond  his  authority.  Winter  v.  htihirridge^ 
13  Price  533,  s.  o.  1  M'Clel.  3.53. 

(h)  PrhnUge. 

The  Court  will  not  direct  a  barrister  to  make  an 
affidavit  respecting  anything  which  has  been  done 
by  him  as  an  arbitrator,  but  the  Court  will  give  him 
the  option,  either  to  state  to  the  Court  an^  mattera 
he  may  think  proper,  or  to  make  an  affidavit.  ManJ- 
field  v.  Partitigton,  f  Law  J.  K.B.  153. 

(F)  Mode  of  proceedino. 

The  witnesses  in  an  arbitration  may,  by  eonaetU,hB 
examined  without  the  oath  having  been  administered, 

SDvided  they  take  it  before  the  award  is  made. 
ansfield  v.  Partington,  S  Law  J.  K.B.  153. 
When  a  cause  is  referred  to  arbitration,  the  mode 
of  conducting  it  must  be  left  to  the  arbitraton ;  and 
if  they,  after  the  firat  or  second  meeting,  exclude 
both  the  parties  and  their  attomies,  and  examine 
witnesses  privately,  at  their  (the  witnesses')  houses, 
it  seems  that  auoh  conduct  is  no  good  ground  of 
objection,  provided  it  does  not  proceed  from,  corrupt 
motives.  At  all  eventa,  if  either  party  would  take 
advantage  of  it,  he  most  give  notice  at  the  time 
that  he  intenda  to  rely  on  it  as  an  objection ;  and  if 
he  lie  by  and  suffer  other  meetings  to  take  place, 
and  when  the  arbitraton  are  ready  to  make  their 
award,  revoke  hia  aubmission,  he  is  liable  in  an 
action  to  the  other  party,  who  was  desirous  of  having 
the  benefit  of  the  award.  Hewlett  v.  Laycock^  %  G« 
&  P.  574.  [Abbott] 
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A  cnH  wu  Tsferred  to  two  irbitnlon,  with 
libartj  for  lliam,  if  llie;  oontd  sot  igree,  to  otioosa 
>  third,  and  the  award  of  any  two  of  than  was  to 
ha  good.  Tha  two  »fbitfitor»,  not  being  able  to 
make  an  award,  tgrsed  tbat  they  ahould  eaat  lots, 
and  ibat  tfaey  ahould  each  name  a  penon,  from 
wLom  tha  winoeraboaldcfaooae  the  third  arbitruoi; 
wbo  wa>  wchoaen.  The  Court  bald  that  ihsthLrd 
■rbimior  had  bean  improperly  appomlad,  md  aet 
a«ide  tbe  award.  Ymi\g  r.  MilUr.  S  Law  J.  K.B. 
b*.  a.  0.  3  B.  h  C.  407,  a.  c.  6  D,  &  K.  SSa. 

Two  arbitntora  were  empowered  to  appoint  an 
umpire  under  tha  teima  of  the  TaTemoe,  prior  to 
eoterini^  inlo  coaaidaiatioii  of  tha  matten  in  dia- 
pute,  and  to  make  Ihair  (ward  before  ft  apecjfied 
day,  or  auch  period  aa  they,  or  toy  two  ot  them 
abould  appoint;  the  arbitnlon,  intecedanl  to  ap- 
pointing tbe  umpire,  enlarged  tbe  time,  and,  an[)aa- 
cjnently.  held  a  meeting  at  which  tbe  pvtie<  attend- 
ed :  it  wag  determined,  as  the  partiaa  wen  awai* 
of  these  facta,  and  hid  alUrwarda  attended,  they 
Could  Dot  make  any  obje<ition,  on  the  ground  of  the 
enlai^ement  of  the  time  haring  been  made  before 
tbo  BppaiDtmant  of  the  umpire.  Jn  n  Hitk,  8 
Taunt.  694. 

If  tbe  anbmiuion  to  irbilntion  leave  the  eoata  in 
the  discretion  of  the  (rbitralora,  who  hare  powarto 
obooae  an  Dmpire,  the  award  i*  goolt  if  the  amount 
of  the  oosta  la  settled  by  tha  umpire.  Tajilor  t. 
lyutten,  1  Law  J.  K.B.  19B, 

By  a  reference,  all  matteia  in  diapute  between  the 
partiei  were  aubmitted  to  tha  daterminatjon  of  two 
Bibitratora;  and,  in  caae  of  their  not  agreaing,  to 
(ihooae  an  umpire;  the  latter  made  in  awud  without 
the  axpreaa  admitaioD  of  tbe  arbitntora  that  Aey 
could  not  agree :  the  Court  ralitaed  to  aet  it  ealda. 
HitlT.Manhall,  5  Uw  J.  C.P.  161. 

A  deed  of  submigsioa  authorlaing  arbitrators  to 
appoint  an  umpire  in,  or  to  concur  with  them  in 
considering  and  delanniDing  the  mattera  releired, 
does  not  bind  tbe  parties  to  an  award  made  by  that 
umpire  stone.  Btddalt  v.  Fag;  5  Liw  J .  K^.  101, 

(H)    AWA»D. 

(a)  Form  md  emitnitliai  a^> 

In  general  an  award  whieb  ia  had  at  to  put,  b 

bad  aa  to  tbe  whole,     /forru  t.  Chtmv,  S  Chit. 
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ID  Ihoae  parte  wbicb  are  othsrwiie  nnobjec- 
uoDaiijp ;  nnd  it  nay  ataod  ta  Into,  until  tha  parti- 
cnlar  contingency  arise,  to  which  tha  preipaotive 
regulation  refers.  Wlnttr  t.  LMhbrUgi,  IS  Prioe, 
fi.'U.  s.  c.  1  M'Clal.  »S. 

Where  an  action  of  ejeetmeat  was  referred  to  ar- 
bitntion,  and  the  reference  atated,  that  if  the  aibi- 
Irator  ahould  award  that  tb<  plaintiff  had  any  causa 
of  action,  he  should  be  entitled  tocoataaa  in  a  court 
of  law  ;  and  tUa  arbilntor  directed  tha  defendant  to 
ilclirer  up  the  premiaes,  and  pay  the  eoata  of  tha 
action,  nnd  pay  a  anm  of  money  to  the  plaintiff  for 
the  loB>  of  rent  daring  die  lima  tha  defendant  bad 
tonlinuid  in  poaaeaaion,  and  that  tbe  partiea  ahonld 
execute  gtineral  mutual  releaaea.  It  warn  decided, 
that  tie  award,  with  rcapect  to  the  payment  of  tha 


Bonar  waa  good,  allhongfa  the  artitiater  4id  not 
find  in  terms  that  the  plaintiff  had  any  oaase  at 
action;  and  that  if  the  award  wan  bad,  with  renrd 
to  the  directions  as  to  mutual  seleaaaa,  it  woola  not 
lltiatatbewholeswnrd.  Do*  d.  TfilitoauT.  RicJurd- 
(dn,  8  Tanut.  697. 

&o  in  eraiy  ease,  if  tbe  subject  of  stdmiaaion  be 
capable  of  being  Baf)antBd,  tha  a«a>d  may  be  Talid 
in  part,  and  iuTBlid  In  part ;  but  it  ia  othaiwiaa 
whan  all  the  msttan  an  within  tha  snlMnisaua,  and 
Aa  award  ia  upon  the  face  of  it  entire.  Amriil  r. 
5nJIJt.  1  Turner,  1S8. 

Aa  tbe  language  of  an  award  ii  iamatarial,  fran- 
1ns  it  in  the  form  of  an  opinion  doss  net  inTalidau. 
Matum  1.  TTBotr,  1  R.  St  M.  17.  [Abbott] 

An  award  which  a  man  of  common  understanding 
oin  comprebend,  isaafficient.  Ei  ports  Aiuhtm, 
1  Law  J.  K.B.  48,  a.  c  1  D.  &  R.  ttt. 

When  a  cause,  and  all  matters  in  diffalaaa 
between  the  partiea,  are  rafetied  to  arUtnttiDn,  it  it 
not  neeesmy  in  the  award  to  tpaoi^  what  part  of 
tbe  sum  awarded  ia  given  for  the  diOenuoea,  inda- 
pendent  of  the  caste  of  action.  VaWri  t.  Ptittv, 
i  Law  J.  K.B.  ISff. 

If  aibitntm*  detarmine  upon  one  point  ia  dia> 
pute,  and  refer  the  other  to  tn  nJDpiua,  who  mtkea 
an  award,  it  ia  bad  in  lite,  nnlear  "^ — *-  ' 


Prise,  611. 

Tha  terms  of  an  award  cannot  be  altered;  tha 
Court  tbenfore  nfuaed  to  otdar  the  award  lo  be 
made  oonaiatent  with  the  tabouMion.  HaUr.Al- 
^tsu,  <Bing.476. 

An  award  by  arbitratora  named  to  fix  tbe  valaa 
of  an  estate,  ianct  uncertain,  by  teaaoB  of  its  allov- 
ing  an  logmentation  or  diminnlioD  iu  tha  sua  fixed, 
even  where  the  aubmission  to  arbitntion  gave  minute 
ditectiona  for  tbe  cenrae  to  be  pnrsuad  by  the  arbi- 
trator, as  the  price,  according  as  dralanddiall, upon 
admeianrameni,  aiceed  or  fall  abort  of  a  pna 

Bat  if  the  togmentttioB  or  diminatiiin  ia  the  piiea 
it  to  be  at  the  rau  of  ao  maoh  per  acne,  if  the  error 
ta  to^aantity  ahallbeln  one  part  of  tbe  estate  ;ud 
at  a  different  rate  per  acre,  if^  the  error  ahall  be  ia 
another  part  of  tbe  eetate  ;  and  tha  award  doea  not 
axpress  the  estimated  quantity  of  either  of  th 

parts  taken  aeparately;  "---  -"- -*  "-  --' 

uncertainty.  Hapaaft  T. 
43,s.c.  3S.  &  3.  ISO. 

An  award,  that  eaoh  party  ahall  pay  bia  own 
ooata  iu  a  certain  action,  and  that  the  dafandaBtdiall 
pay  tbe  plaintiff  a  certain  aom  for  maliiug  tbe  firat 
bnaoh.  ia  not  unoertain.  Bvekbu  T.  CoUla^,  t 
Kan.  953,  a.  c.  l  Burr.  379. 

If  a  subminion  be,  that  the  award  ahall  be  made 
by  finir  persona,  or  any  three  of  them,  and  it  be 
only  executed  by  three  of  than,  though  Hade  bj 
four,  it  ia  void.      Thomat  v.  Harrop.  1  S.  &  3.  9S4. 

An  award  directing  an  aitoutor  (whohad  nfcsred 
Hatten  to  arbitration)  to  pay  a  certain  bud,  on  a 
named  day,  ont  of  the  aasela  m  bis  handa,  without 
atating  whether  there  were  «ieta.  ia  not  loid  (or 
nncertaintj.    Ida*  r.  fiosii/toiirne,  4  D.  &  B.  614. 

All  matters  in  dl&ranoe  between  two  penaat 
were  referred  by  them  to  art>itration.  lie  aidtmit- 
aiOD  ladtad,  that  caittin  aetiMa  ware  dapandiag,  ia 
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wlu«b  thej  umI  others  wera  joiatly  made  parties. 
Tbe  srbitrstors  swarded,  that  the  costs  of  those 
aotioos  should  be  paid  bj  them  ia  certain  propor- 
tionSf  and  that  the  sums  alreadj-  paid  bj  either  of 
them  sfaonld  bo  cousidered  as  part  payment  hy  them. 
The  Court  held  the  aarard  to  be  saffioienl3 jr  oertain 
and  final.  Cargey  v.  Aitchuon,  1  Law  J.  K.B.  35t, 
a.  o.  2  B.  &  C.  170,  s.  c.  5  D.  &  R.  43S;  affirmed 
in  error  %  Bing.  199,4.  o.  9  B.  Mo.  38,  s.  c.  M'Clel. 
3d?. 

Where  saroral  underwriters  to  a  poliojr,  after 
entaHng  into  a  oonsoUdation  mlSt  referred  the  cause ; 
and  the  arbitrators  awarded  an  aggregate  sam  to  tbe 
sssured  from  the  underwriters  at  large*  the  Coari 
vefased  Co  onlar  the  arbitrators  to  separate  the  sums 
due  firaaa  each,  and  to  open  the  ooasolidation  role, 
without  the  consent  of  tiw  defendsnti.  KynasUm 
T.  ImUM,  8  B.  Mo.  SS5. 

Where  the  time  for  making  the  award  is  enlarged 
by  a  judge's  order,  tbe  awwd  should  state  on  the 
lliice  of  it,  that  the  enlargement  was  made  by  eon- 
sent;  otherwise  the  Court  will  not  grant  an  attach^ 
moot  ibr  its  nonoperfermaace.  HaUinr.  Glattcock, 
5  B.  &  a  sao,  a.  e.  8  D.  &  R.  151. 
A  cause,  and  all  matters  in  difference  between 

gaintiff  and  defendant  were  referred  by  order  of 
isi  Prius:  tbe  arbitrator  awarded,  *'  that  there  is 
nothing  due  to  the  plaintiff:"  Held,  that  the  award 
was  sufficient,  and  determined  the  ri^t  of  aefion 
between  the  partiea.  Dickhu  ▼.  Jarvis,  .5  B.  &  C» 
528,  8.  c  8  D.  &  R.  285. 

An  nward  that  A  or  B,  shall  do  a  certaia  aot,  is 
bad  for  nncertainCy.  Lawrme$  r.  Hodgwi,  1  Y.  & 
J.  1^. 

Where  a  question  as  to  the  Tatidity  of  apayment« 
made  bj  a  bankrupt  in  the  ordinary  oourse  of  trade, 
was  referred  to  an  arbitrator,  who  found  specially  a 
payment  under  arrest,  and  other  eireumstances  tend.* 
»g  to  shew,  that  it  was  made  to  the  creditor  cogni- 
sant o£  the  iasoLreney,  and  awarded  against  tbe 
payment  being  fc;si  ^d^,  without  assigning  any 
ressons : — It  was  bolien,  that  he  must  have  con* 
eluded  that  the  erediter  bad  notice  of  the  insolrency ; 
and,  therefore,  the  award  waa  good  on  that  greund : 
secondly,  that  the  word  insolrency,  in  the  19  Geo.  2, 
must,  in  this  instsaoe,  be  oonstrued  not  to  mean  a 
state  of  utter  and  complete  insolreney,  but  must  be 
understood  in  its  popular  tense :  and  lastly,  that 
they  dissented  from  those  oases  which  decide,  (hat 
apayment  under  an  arrest  was  in  the  ordinary  ooune 
of  trule— (HuUock  B.  dimnt.)  Teak  r.  Yoanet^ 
1  M'Glel.  &  ¥•  497. 

An  arbitrator  gare  a  shilling  damages,  which  he 
dselared  to  be  in  lull  for  the  injury  which  the  plain- 
tiff had  sustained  up  to  the  time  of  making  the 
award :  Held,  that  although  the  arbitrator  had  ex- 
aeeded  his  authority  in  giving  damages  bejtmd  the 
oommencesMnt  of  the  sction ;  yet,  as  the  damages 
thesMelves  were  (and  h  foriwri  the  excess  was) 
merely  nonunal,  and  eould  not  affect  the  costt,  the 
award  was  good. 

On  a  geaerel  refersnoe,  by  three  partnere,  of  aU 
matten  in  difference,  to  arbitration,  the  arbitrators 
found  the  partnenhip  capital,  on  the  day  of  tbe  dis- 
solution, to  be,  in  merohandire  and  good  debts,  of  a 
giren  amount,  including  a  debt  due  from  A,  one  of 
Uie  ptrttters»  and.  that  there  were  some  dubious 
debts.    Th^r.then  sscertained  the  amount  of  tho 


debts  due  from  the  partnersUp,  and  found  the  groas 
Talue  of  the  stock,  which,  induding  the  debt  due 
from  A,  they  awarded  to  be  divisible  between  the 
other  partnere,  B  and  C.  They  next  found  the 
dubious  debts  to  be  divisible  ss  received  between 
the  thtee  partnere ;  and  they  awarded  that  A  ahoidd 
give  security  for  the  payment  of  his  debt  by  inatal- 
ments ;  and  directed  B  to  receive  the  outstanding 
debts  and  efieotB,  and  to  pay  all  debts  owing  by  tho 
partnenhip,  of  which  aoeounts  were  to  be  stated 
periodically ;  and  of  the  balance  of  receipts,  specisl 
erad(it  was  to  be  given  for  A*8  share  against  his  ddit, 
and  the  rettiainder  was  to  be  divided  between  B  and 
C ;  and  any  balance  of  pavments  was  to  be  borne  in 
Ihe  same  proportions.  The  award  was  acftedupon 
by  all  parties,  bat  B  subsequently  received  some 
debts  which  were  omitted  in  the  accounts  laid  before 
the  arbitraton,  and  on  which  their  award  prooeeded ;; 
and  he  also  received  good  debts  to  a  laxger  amount 
than  had  been  estimated  by  the  arbitraton*  On  » 
bill  by  A  against  his  co-partnere :  Held, .  that  ho 
was  entitled,  notwitfaatandiog  the'  reference  was  of 
all  matten  in  difference,  to  an  account  of  the  good 
debts  received  beyond  the  amount  estimated  by  the 
atbitratore,  and  to  an  account  of  the  receipts  in  re« 
speet  of  dubious  debts ;  and  that  any  over>receipt, 
in  respect  of  good  debts,  ought  to  follow  the  direc* 
tions  of  the  award  with  respect  to  the  dubious  debts. 
Sptuwr  V.  Spencer,  2  Y.  &  J.  249. 

Although  an  award,  which  finds  the  special  facts, 
is  in  tbe  nature  of  a  special  verdict,  it  is  not  to  be 
construed  with  so  much  strictness ;  but  the  award 
is  to  be  maintained,  if  it  is  good  in  substance. 

A  plaintiff  declared  in  an  action  on  the  case  for 
an  injury  done  to  his  revenionary  interest.  The 
action  was  referred  to  an  arbitrator,  who  found  for 
the  plaintiff,  with  nominal  damages ;  but  tbe  lan^ 
guage  he  used  in  finding  the  special  facts  appeared 
to  indicate  rather  a  possessory  interest :  Held,  that 
the  award  was  good,  as  the  Court  would  not  presume 
that  damages  had  been  given  in  respect  of  any  in- 
jury, but  that  which  was  the  subject  of  the  declare* 
tion.     Harding  v.  Harritout  5  Law  J.  K.B.  249. 

(b)  Effect  of,  and  within  what  time  to  be  made. 

A  reference  to  arbitraton  contained  two  provisos 
— fint,  that  the  death  of  either  of  the  parties  before 
the  mining  of  the  award,  should  not  be  a  revocation 
of  their  authority ;  and  secondly,  giving  them  power 
to  enlarge  the  time  for  making  their  award:  tbe 

Slaiutiff  having  died,  and  the  arbitraton  after  hia 
eoease  having  enlarged  the  time  for  making  the 
award :  It  was  holden  that  the  reference  gave  them 
incidentally  the  same  power  of  enlarging  the  time 
after  that  event  as  before,  and  that  an  award  made 
within  such  enlarged  time  was  good.  Tyler  v. 
Jonee,  3  B.  &  C.  144,  s.  o.  4  D.  &  R.  740. 

A  submission,  by  which  an  award  is  to  be  made, 
on  or  before  the  day  of  ,  or  such 

day  to  which  the  aubmission  may  be  enlarged,  ia  a 
general  authority  to  be  executed  within  a  reasonable 
time. 

The  death  of  either  of  the  submitting  parties  will 
not  determine  the  authority  of  the  arbitrator,  or 
vacate  the  subsequent  proceodiDgs  upon  the  reiW- 
enoe,  where  the  deed  or  instrument  of  submission 
contains  a  proviso,  that  the  submission  shall  not 
vacate  or  expire  through  the  death  of  either  of  the 
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pirtiaB.  Maedwgal  v.  Robtrtun  (in  Mior),  4  Bing. 
4S5,  s.  0. 1  M.  £  P.  147,  f.  c.  2  Y.  Ac  J.  11. 

(I)  Rule  of  Court. 

Upon  a  reference  under  a  consent  order  in  e  oante, 
the  award  maj  be  enforced  without  being  made  pre- 
Tiousl  J  a  rule  of  court. 

Sembh—Thtit  the  interference  of  the  Court  to 
enforce  an  award  made  under  a  coneent  order  bj 
anmmaiy  proceea,  ia  not  excluded  by  the  eircum- 
atanoe,  that  the  partiea  executed  bonds  for  the  per- 
formance of  the  award,  which  bonds,  in  pursuance 
of  the  order  of  reference,  the  Master  had  settled. 

If  the  award,  the  performance  of  which  is  so 
secured  by  bond,  is  not  made  within  the  period 
limited  for  it,  and  the  time  is  by  subsequent  consent 
orders  enlarged,  and  no  other  oonds  are  executed, 
the  award  is  a  proceeding  entirely  under  the  autho- 
rity of  the  Court,  and  will  be  enforced  by  its  pro- 
cess. OrmoruU  ▼•  KynnenUy,  9  Law  J.  Clianc  178, 
a.  c.  t  S.  &  S.  15. 

'Where  it  has  been  agreed,  that  a  submission  to 
an  award  shall  be  made  a  rule  of  the  Court  of  Com- 
mon Pleas,  a  court  of  equity  will  not  interfere  by 
granting  one  of  the  parties  relief  inconsistent  with 
the  award,  although  the  submission  has  not  been 
made  a  rule  of  court.  Davit  ?•  Getty,  X  Law  J. 
Chanc.  S09,  s.  c.  1  S.  &  S.  411. 

"Where  there  is  a  submission  of  matters  in  dis- 
pute to  arbitration,  under  the  stotute  of  WilUam  3, 
and  the  submission  is  to  be  made  a  rule,  either  of 
the  Court  of  Chancery,  or  of  the  King's  Bench,  if 
the  submission  is,  by  one  of  the  parlies,  made  a  rule 
of  the  Court  of  Kine's  Bench  within  due  time,  the 
Court  of  Chancery  nas  no  jurisdiction  to  set  the 
award  aside,  or  to  restrain  acting  upon  it,  eyen 
though  a  bill  be  filed  for  that  purpose,  before  the 
submission  is  made  a  rule  of  the  court  of  law.  Paw- 
am  T.  Sadler,  9  Law  J.  Chanc.  80,  s.  c.  1  S.  &  S. 
5S7, 

It  is  the  submission  that  must  be  made  a  rule  of 
court,  and  not  the  award.  Lewit  r.  Healing,  1  Law 
J.  Cbanc.  154. 

The  order  of  reference  must  be  made  a  rule  of 
court,  where  a  verdict  is  found  for  the  plainti£P  at 
Nisi  Prius,  subject  to  a  reference.  Kirkut  v.  Hodg' 
ton,  8  Taunt.  783,  s.  c.  3  B.  Mo.  64. 

It  is  too  lata,  in  answer  to  an  application  for  an 
attachment  for  not  performing  an  award,  toaay  that 
the  submission  and  bond  which  have  been  made  a 
rule  of  court  are  irregular.  There  should  have  been 
a  motion  to  discharge  the  rule.  Taylor  r,  Duttou, 
1  Law  J.  K.B.  158. 

(J)  Remedies. 

[See  Attachuemt.] 

When  the  Court  can  clearly  see  that  a  person  has 
full  knowledge  of  the  contents  of  an  award,  they 
will  not  require  personal  service  before  they  grant 
an  attachment  for  non-performance  of  it.  King  v. 
Bower,  1  Law  J.  K.B.  110,  a.  c.  1  B.  &  C.  264. 

If  there  be  a  doubt  whether  an  award  be  certain 
and  final,  the  court  will  not  grant  an  attachment 
upon  it,  but  will  put  the  party  to  his  remedy  by 
action.    Ex  parte  Aiteheton,  1  Law  J.  K.B.  48. 

If,  under  an  award,  the  act  complained  of  be  done 
before  the  submission  to  arbitration  was  made  a  rule 
of  court,  this  Court  will  not  grant  an  attachment  for 


a  contempt  for  doing  that  act.  Jemmitt  v.  LottMfr* 
2  Law  J.  K.B.  78. 

An  attachment  may  be  issued  for  the  non-perfor- 
mance of  an  award,  although  the  defendant  be  not 
resident  within  the  jurisdiction  of  the  court.  Hep^ 
eraft  v.  Femuir,  2  Law  J.  C.P.  29,  a.  c.  8  B.  Mo. 
421,8.0. 1  Bing.  378. 

A  person  was  directed  by  an  award  to  sign  a 
release  to  the  opposite  party.  The  aolicitor  for  the 
opposite  party  tendered  a  release  to  him,  but  he  re- 
fused to  sign  it.  The  Court  would  not  g^rant  an 
attachment  for  a  contempt,  because  the  soUmtor  had 
not  a  power  of  attorney  to  do  diat  ^Moifio  aot* 
HumphrietU  eate,  2  Law  J.  K.B.  78. 

Where  a  submission  to  arbitratioa  contains  a 
power  of  enlarging  the  time  for  making  the  award, 
and  the  enlarj^ement  is  made  by  rule  of  court,  that 
rule  of  court  is  a  sufficient  foundation  for  an  attach- 
ment, without  an  affidavit  of  due  enlargement. 
DUkintY,  Jarvu,  5  B.  &  C.  528,  a.  c.  8  D.  &  R.  285. 

Where  the  time  for  making  an  award  is  enlsrged 
by  a  judge's  order,  the  Court  wiU  not  grant  aa 
attachment,  unless  the  award  state  that  the  enlarge- 
ment was  made  by  consent.  Halden  v.  Clatteoekg 
5  B.  &  C.  390,  s.  c  8  D.  &  R.  151. 

The  validity  of  awarda  will  not  be  tried  on  the 
last  day  of  term.  Watkiiu  v,  Pkilpott,  1  M'Clel.  & 
Y.393. 

An  application  for  an  attachment  for  non-perfor- 
mance of  an  award,  ia  not  anawered  by  ahewing 
corruption  in  the  arbitrators.  Braiier  v.  Bryant,  5 
Bing.  167. 

To  an  action  of  debt  on  bond,  conditiimed  for 
the  performance  of  an  award,  the  defendant  cannot 
plead  that  he  revoked  the  suboussion,  though  he 
state  circumstances  which  shew  misconduct  in  tho 
course  of  the  referenoe,  either  in  the  arbitrator  or 
the  plaintiff  himself. 

It  seems  that  in  such  a  case  the  remedy  is  to  be 
obtained  by  application  to  the  Court  to  aet  aside  the 
award.  Graubrook  v.  Damt,  4  Law  J.  K.B.  321, 
s.  c.  5  B.&  C.  534,  s.  c.  8  D.  &  R.  295. 

Where,  by  the  terms  of  the  submission,  an  award 
is  to  be  msae  under  the  hand  and  seal  of  the  arbi- 
trator, and  an  award  is  made  under  hia  hand  only, 
—the  Court  will  not  grant  an  attachment  for  con- 
tempt. But  neither  will  the  Court  set  aside  the 
award.    Afum.  5  Law  J.  K.B.  16. 

An  arbitrator  found  that  a  party  was  indebted, 
but  no  time  for  payment  was  stated,  nor  any  mode 
pointed  out  by  which  such  payment  was  to  be  made : 
— The  Court  would  not  grant  an  attachment,  but 
left  the  party,  to  whom  the  payment  was  to  be  made« 
to  hia  remedy  by  action,  for  non-performance  of  the 
award.  Edgell  v.  DalUnutre,  4  Law  J.  CJ*.  193» 
8.  c.  3  Bing.  634. 

Where,  on  motion  for  an  attachment  for  non-pay- 
ment of  money  pursuant  to  an  award,  it  was  objected 
that  the  arbitrator  had  directed  a  verdict  to  be  entered 
for  the  plaintiff,  for  damages  wbich,  as  the  referenoe 
had  been  made  by  rule  of  court,  after  issue,  he  had 
no  authority  to  order ;  it  was  holden  that  they  oould 
not  grant  an  attachment,  inasmuch  as  the  arbitrator 
ahould  merely  have  awarded  the  money  to  be  paid* 
Jaehon  v.  Clarke,  13  Price,  208,  s.  c.  M'Clel.  72. 

Wbei«  a  parol  submission  has  been  entered  into 
by  an  infant  plaintiff  before  trial,  and  the  aihitrator 
has  awarded  in  favour  of  dafendant,  md  plaintiff 
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nftiMi  to  yfiilm  tbe  mward,  defendtnt  wmj  prooaed 
to  trial  \j  proTiao.  Godfrey  t.  Wade,  6  B.  Mo.  488. 

Tbe  noewal  of  m  lease  upon  tb«  terms  of  an  award, 
wbich  had  beoD  ttrioe  anforeed  by  the  Court,  was 
again  enfoioed ;  but  tbe  jurisdietion  to  give  efbct-to 
an  award,  oonfiraaod  by  tbe  decree  of  the  Coort,  in 
the  case  of  a  charity,  is  doabtfni.  The  Attamiff 
GaiMrai  y.  CloMmis,  t  Tomer,  58. 

Wbera,  upon  a  reference  of  actions  in  the  Coort 
of  Common  Pleas,  a  som  of  money  was  awarded  to 
bo  paid  by  eaoh  party,  and  the  part^  entitled  to  the 
brger  amoont  broogbt  an  action  m  the  Court  of 
King'a  Bench,  in  oraer  to  compel  tbe  defendants  to 
set  off  subject  to  the  lien  of  his  attorney  for  bis 
costs ;  the  Court  of  Common  Pleas  refused  to.  inter* 
fere  to  enforce  the  set-off,  and  would  not  order  the 
award  to  be  ddivered  np.  Symendt  r.  Mills,  8 
Taunt.  M6. 

Where  the  parties  to  a  bond  conditioned  fbr  the 
performance  of  an  award,  agreed  by  deed  for  further 
time,  the  Court  held,  that  an  action  might  be 
brought  upon  tbe  original  bond,  aa  the  deed  must  be 
taken  to  incorporate  all  tiie  antecedent  terms  con* 
Caiaad  in  the  condition  of  the  bond.  Greig  r. 
Tmlboi,  f  B. & C.  179,  s. c.  3  D.&  R.  446. 

The  renue  cannot  be  changed  in  an  action  on  an 
award.  Slanway  r.  HeUtf,  2  Law  J.  K.B.  X09,  s.  c. 
3  B.  &  C.  9,  8.  c.  4  D.  Ac  R.  635. 

A  relocation  of  a  submission  to  arbitration  not 
noder  seal,  before  award  made,  ia  in  effect,  a  breach 
of  an  agreement  to  stand  to,  obey,  abide,  perform, 
&e.  an  award,  for  which  aaaumpsitwill  He;  and 
tha  plaintiff  may  dedare  that  die  defendant  under- 
took to  perform  the  agreement,  and  not  to  re9ok»  the 
9tibmiman,  and  lay  the  roTOOation  as  a  breach. 
Bremm  ▼.  Tomur,  1  M*Clel.  &  Y.  464,  s.  c  1  C.  & 
P.  655. 

If  tbe  parties  to  an  arbitration  by  a  rule  of  oourt, 
wbidi  giToa  no  power  to  enlarge  the  authority  of 
the  arbitrator,  consent  to  the  enlargement  of  that 
aothorily,  audi  consent  will  constitute  a  sufficient 
agreement  to  maintain  an  action  for  the  non-perfor- 
mance of  an  award  made  pursuant  to  the  enlarged 
autboiity.    Awm*  5  Law  J.  K.B.  247. 

(K)  Pleading  and  Evidence. 

If  the  declaration  upon  an  arbitration  bond  sets 
finrdk  so  much  of  the  award  as  supports  tbe  plaintiff's 
daim,  it  is  sofficient.  In  debt  on  an  award,  the 
deelaiation  stated,  a  releaae  of  the  particular  suit 
xvferred  to  be  awarded,  but  tbe  award  in  eWdenoo 
nbowed  general  releases:  Held,  good.  Ferry  r. 
NwAolsm,  2  Ken.  557,  s.  c.  1  Burr.  S78. 

Arbitrament  without  performance  is  a  good  plea, 
wbere  the  parties  have  mutual  remedies.  Gaeeoyne 
r.  Edwards,  1  Y.  &  J.  19. 

Where  the  plaintiff  declared  in  assumpsit,  that 
certain  differences  had  arisen,  and  a  certain  suit  waa 
than  depending  in  Chancery,  in  which  the  plaintiff, 
amd  direra  other  persona,  including  infants,  were 
plaistiiiB,  and  P  K,  T  B  (aince  deceased),  and 
J  R,  defendants ;  and  that,  by  an  order  of  the  Vice 
Chancellor,  it  waa  ordered,  with  tbe  consent  of  tbe 
atConaiea  of  tbe  partiea  in  the  suit,  that  the  several 
■aattera  in  queetion  in  tbe  auit,  and  all  disputes  and 
dilEBESnoes  then  subsisting  between  certain  of  tbe 
plaintiffii  and  P  K  andT  B  (since  deceaaed),  should 
M  xsftnad  to  the  aibitiaaisnt^rf  an  ubttntor,  wbo 


was  to  bo  at  liberty  to  mdce  one  or  more  award  or 
awards,  as  be  should  think  fit ;  and  that  in  case 
either  of  tbe  partiea  should  happen  to  die  before 
the  making  of  the  award,  the  reterenoe  waa  not  to 
abate ;  but  that  the  ezecutora  and  adminiatrators  of 
dte  partiea  so  dying,  were  to  be  taken  as  parties  to 
the  order  in  like  manner  as  their  testator  or  mteatate  j 
— ^diat  before  the  making  of  the  award  T  B  died  ; 
and  that  the  arbitrator  afterwards  awarded  thu  the 
defendants,  executors  of  T  B,  should  pay  the  plain- 
tiff a  certain  aum  out  of  the  assets  of  the  said  T  B, 
on  a  particular  day  mentioned  in  tbe  award,  by 
reason  of  which  tbe  defendanta,  as  executors,  beoame 
liable  to  pay,  and  being  ao  liable,  they,  as  eioeeHtor 
«md  executrix  as  aforeaaid,  promiaed  to  pay :  Held,  on 
a  apecial  demurrer,  that  Uie  action  was  well  brought 
against  tbe  ezecutora,  although  it  was  objected,  firsts 
that  the  promise  alleged  to  have  been  made  by  the 
defendant  was  a  personal  promiae,  for  which  there 
waa  no  consideration ;  secondly,  that  the  arbitrator 
was  not  properly  constituted  as  to  some  of  tbe  parties ; 
and  that  a  sufficient  authority  to  refer  was  not  shewn ; 
and,  lastly,  that  the  authority  to  refer  was  rvvoked 
by  the  death  of  T  B.  Dowse  t.  Coxa,  3  Law  J.  C.P. 
197,  SL  c.  f  Bing.  f  0. 

In  an  action  upon  an  award,  where  the  declaration 
arerred  a  mutual  submission  of  sereral  peraons  by 
bond,  it  waa  held  necessary  that  the  execution  by 
all  should  be  proved,  though  the  action  was  against 
one  only. 

But  it  would  be  otherwise  if  the  action  were  upon 
the  bond,  and  the  bond  were  joint  and  soTerd. 
There,  though  the  submission  might  be  joint,  the 
plaintiffs  might  declare  upon  tbe  severd  bond,  and 
the  dedaration  would  then  be  satisfied  by  proof  of 
the  execution  by  tbe  defendant  alone.  Ferrer  r, 
Ovefi,  6  Law  J.  K.B.  t8,  s.  c  7  B.  &  C.  427,  s.  o. 
1  M.  &  R.  29%. 

An  award,  made  under  an  agreement  of  reference, 
cannot  be  pleaded  to  a  bill  filed  to  impeach  a  certain 
deed,  or  a  part  of  it,  and  to  carry  the  trusts  of  i^ 
former  deed,  and  of  the  impeached  deed,  (so  for  as 
▼alid)  into  effect,  where  all  the  persons  interested 
in  the  trusts  of  those  deeds  are  not  partiea  to  tbe 
agreement  of  referenoe.  Dyer  r.  Dawson,  4  Law  J. 
Cfaanc.  167. 

Where,  after  bill  filed,  an  agreement  was  entered 
into  to  refer  the  whole  subject-matter  of  the  suit  to 
arbitration, — it  was  bolden,  that  the  award  might 
be  pleaded  in  bar  to  tbe  bill :  but  where  dl  the 
parties  to  the  suit  were  not  parties  io  the  award, 
and  where  part  of  the  prayer  of  tbe  bill  was  for  the 
execution  of  the  trusts  of  a  deed,  under  which  some 
of  the  parties  to  the  suit  were  interested,  who  were 
not  parties  to  the  award,  a  plea  of  the  award  was 
ordered  to  stand  for  an  answer,  with  liberty  to  ex- 
oept.     Dryden  r.  Robinson,  t  S.  &  S.  5t9. 

(L)  Op  sbttino  aside  the  award,  and  directino 

THE  arbitrators  TO  REVIEW. 

The  acceptance  of  the  costs  of  referenoe  and  award 
precludes  the  party  from  moving  to  set  it  aude. 
Kennard  v.  Harris,  8  B.  £c  C.  801,  s.  c.  4  D  &  R. 
«72. 

A  rule  nisi,  to  set  aside  an  award,  on  the  plea  dde 
of  the  Court  of  Exchequer,  should  specify  the 
nonnds  of  objection ;  and  the  same  mle  seems  to 
Md  on  tbe  equity  dde.    Wutkms  r.  Philpots,  1 
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M'CleL  &  Y.  SM :  ft.  p.  Smidt  T.Bri$eoe,  11  Prioa^ 
57. 

An  award  oamiot  be  set  aside  after  the  time 
limited  by^  the  9  &  10  W.  3.  o.  15.  Awm.  1  Keiu 
118. 

In  a  role  nin  to  Mi  aside  aa  award,  it  is  sot  neoee* 
sary  to  apeeify  in  detail  the-objectionatothe  award; 
provided  the  objeotione  are  lo  specified  in  tbe  affi- 
davit npOB  wbini  tbe  rule  is  obtained. 

Where  the  mle  is  made  "  in  a  oaoae,"  the  reea* 
lations  of  the  9  and  10  Wil.  3.  c.  15.  do  not  spplj'. 
Bttt  tbe  Court  wiH  not  listen  to  an  appUeatien  to 
set  aside  an  award,  whioh  is  not  made  within  the 
time  allowed  to  move  for  anew  trial,  anises  adequate 
grounds  for  rndolgenoe  be  shewn.  Rttwttksnu  t. 
Arnold^  5  Law  J.  K3. 970,  s.  e.  6  B.  &  C.  6t9. 

Where  a  rsfersnee  has  been  made,  onder  tbe  9  & 
10  WiL  3,  the  power  of  setting-  aside  or  enforoing 
tbe  sward  is  Tested  in  the  court  in  which  tbe  snlM 
SMMon  was  mttde  a  nde,  and  the  time  within  whioh 
aa  mpiicaiien  to  set  it  aside  must  be  made  is  regn* 
latea  by  the  statute ;  nor  doss  n  case  of  fraud  appear 
to  constitnts  an  exception  to  this  rule.  Awiol  r. 
Smith,  1  Turner,  lt6. 

Where  trustee  and  eegtui  que  tmat  refer  aoeoontk 
to  arbitrafioB,  and  the  award  is  made  a  rule  of  court, 
under  the  9  &  10  Wil.  3,  notwithstmiding  it  be 
moved  thst  there  was  a  fraadnlent  misrepresentatiou 
by  the  trustees  to  the  srbitratom  as  to  particular 
items  of  the  account,  a  bill  in  equity  by  tbe  eettui 
sue  trust  osmiot  be  aupported  after  the  period 
limited  by  the  statute  for  setting  aside  awards  bai 
expired*    Auriol  v.  Smith,  1  Turner,  121. 

The  Court  will  not  set  aside  an  awurd  after  tbe 
period  limited  by  the  statute  has  expired,  although 
there  is  a  palpable  defect  on  the  face  of  it,  but  may 
refuse  to  enforce  it.  Auriol  v.  Smith,  1  Tuner,  195. 

Where  an  award  is  made  in  vacation,  on  a  verdict 
taken  nominalhr,  subject  to  a-  vefereooe,  or  under  an 
order  of  Nisi  raus,  an  application  to  set  it  aside 
must  be  msde  within  the  fiist  four  days  of  tbe  next 
ensuing  term.  Thomptan  v.  Jennings,  3  Law  J. 
CJP.80. 

An  award  having  been  made  in  vacation,  a  mle 
to  set  it  aside  was  obtained,  on  the  last  day  of  the 
next  term,  but  the  agreement  of  reference  bad  not 
then  been  made  a  rule  of  court.  This  case  is  witliin 
the  9  &  10  WiL  3.  c.  15.  s.  2,  which  provides,  that 
application  to  set  aside  an  award  must  be  made  be- 
fore tbe  last  day  of  tbe  next  tenn  after  the  award  is 
made.  A  rule  to  make  tbe  articles  of  referance  a 
mle  of  court  was  obtained  in  the  vacation,  as  of  the 
Isst  day  of  the  tenn  in  wfaieb  die  rule  fbr  setdag 
sside  the  award  bad  been  gr«ttted>-*bQt  was  held 
too  late  to  support  the  latter  mle.  In  re  Hughei  v. 
Emett,  3  LawV.  K.B.  175. 

An  award  made  after  the  esaoign  day  of  a  term^ 
is  to  be  taken  as  made  in  that  term ;  so  that  a  party 
who  seeks  to  impeach  tbe  award  shall  be  allowed 
the  following  term  to  make  hia  application.  In  re 
Burt,  4  Law  J.  K.B.  276,  s.  c  5  B.  &  C.  66»,  a^  c. 
8D«&R.4fl. 

An  awtrd  will  not  be  set  aside  on  any  ground, 
which  in  troth  is  a  question  upon  the  merits  between 
die  psrties.  Winter  v.  Lethbridge,  15  Price,  553, 
s.  o.  M'Clel.  253. 

A  second  rule  wtU  not  be  gnnted  to  set  aside  an 
award,  when  one  itile  for  that  purpose  has  already 


been  dassbasged.     In  re  HeUyet  and  Suaoh,  2  Chit. 
H66. 

To  support  an  application  to  set  aside  au  award 
on  the  ground  of  recently-discovered  fraud,  it  meat 
be  shewn  that  it  is  a  new  discovery,  and  could  not 
with  due  diligence  have  been  ascertained  before^ 
Auriol  V.  Smith,  1  Turner,  127. 

The  Court  will  grant  a  mis  niti  to  set  aside  an 
award,  where  the  award  does  not  recite  the  bond  of 
reference.    Dadsiey  v.  DodiUy,  1  Law  J.  KJB.  7. 

Where  an  award  is  made  in  consequence  of  a  sub- 
mission under  the  statute  of  9  &  10  Wil.  3.  c.  15,  a 
bill  to  sst  aside  the  award  cannot  be  sustained,  even 
though  it  charge  fraud  and  cmtuption  in  the  arbi* 
trator.    Dawton  v.  Sadler,  2  Law  J.  Chanc.  172. 

The  Court  will  not  set  aside  an  award,  in  the  ab- 
senoe  of  proof  of  the  arbitrator's  partiality  or  mis- 
behaviour, on  tbe  ground  that  he  has  given*  more 
costs  than  by  calculation  they  would  amount  to. 
Turner  v.  Rom,  1  Ken.  393. 

Where  one  party  to  a  reference  has  notice  of  a 
meeting  to  take  instmotions  for  an  award,  but  does 
not  attend,  and  the  other  party  attends,  is  examined 
privately  aa  a  witness,  and  upon  his  evidence  an 
award  is  given  in  his  favour,  it  will  be  set  aside. 
In  re  Hick,  8  Tsunt.  694. 

The  Court  will  not  direct  an  award  to  be  reforrsd 
back  to  the  arbitrator,  on  the  ground  that  he  had 
allowed  aa  apothecary  hia  charges  for  attsndances, 
triiicb  could  not  be  recovered  at  law.  Gen^am  v. 
Gfrmotn,  4  Law  J.  C.P.  37. 

The  Court  will  not  set  aside  a  void  award,  which 
cannot  be  enforced  without  suit,  because  such  suit 
must  fail :  but  if  it  direct  that  which  can  be  done 
without  luit,  as  that  a  verdict  be  entered  for  tbe 
defendant,-^tbe  Court  will  set  it  aside,  inasmuch 
as  otherwise,  the  party  in  whose  fiavour  it  is  mads 
will  have  judgement  without  any  new  prooeeding  to 
enforce  the  award.  Doe  d,  TuvnbuU  v.  Brown,  5 
B.  &  C.  384,  s.  c  8  D.  &  R.  102. 

An  objection  that  the  time  for  making  an  award 
has  not  been  duly  enlarged,  is  waived  by  proceeding 
in  the  reference,  with  a  knowledge  of  that  fact* 
Latorenee  v.  Hodgion,  1  Y.  &  J.  16. 

Two  objections  were  made  to  an  award — ^first, 
that  the  arbitrators  had  appointed  an  umpire,  which 
they  had  no  authority  to  do ;  and  second,  that  the 
award  was  untenable,  in  eoneequence  of  tbe  um- 
pire having  examined  the  partiea  in  the  absence  of 
each  other  :  Held,  that  the  first  objection  wan 
waived,  by  tbe  parties  having  recognised  the  autho- 
rity of  the  umpire,,  by  submittiBg  to  be  examined 
by  him ;  and  second,  that,  in  a  mercantile  reference, 
the  defendant,  not  having  expressed  a  desire  to  be 
present  at  the  examination  of  the  plaintiiFs,  be  oould 
not  object  to  the  award  having  been  made  in  his 
absence.    Matton  v.  Trower,  1  R.  &  M.  17. 

llie  Court,  upon  an  affidavit,  stating  that  the 
arbitrator  made  his  award,  after  he  bad  told  the  de- 
fondant  that  he  ahoold  not  do  so  until  his  witnesasn 
returned,  set  it  sside,  Dodington  ▼.  Hudsou,  1 
Biog.  384. 

Where  it  was  aupposed,  that  the  arbitrator  had 
made  a  mistake  in  calculating  the  sum  awiarded, 
the  Court  refused  to  send  the-  sward  back  to  the 
arbitrator  without  the  adverse  parties^  coneeat*  Km 
parU  €u«rtm,.7  D.  &  R.774. 

A  catte  was-rsfened  tor  arinitatidn  by  a  judge^t 
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ordor,  eontaining  tb«  jwoal  eonditioiiB*  dutt  ihib 
arbitntor  might  ezamiaa  the  parties,  and  thatoeithar 
of  them  abouM  61e  a  bill  in  equity.  Tbo  tu-bitzattkr 
awarded  that  a  sum  of  money  was  dae  froB&  the 
plaintiff  to  the  defendant.  The  plaintiff  objected, 
that  the  defendant  had  not  supported  his  claim  by 
any  witness,  and  wished  to  be  peimitted  to  Me  a 
biU  in  equity.  The  Court  would  do  nothing  mora 
dian  refer  it  back  to  the  same  arbittstor.  Hsiwpii  r. 
HeekU,  3  Law  J.  K.B.  56. 

Where  indigo,  afler  being  shipped,  was,  by  the 
▼esse!  upsetting,  materially  damaged,  and  bondjidt 
sold  at  the  portofUding,  but  was  atterwards  washed, 
dried,  and  repaired  by  the  purshaaen,  and  seat  to 
London,  where  it  erentaally  obtained  almost  the 
same  price  as  sound  indigo,'-and,  on  an  action  en 
the  poUcT,  which  was  refenred,  the  artntnlor  cal- 
culated the  loss  as  a  tolsl  one,  without  benefit  of 
salvage,  instead  of  an  avecage  loss  omly,  oaloulated 
upon  the  iuTCMoe  charges  of  drying,  ccc*  and  ler- 
wardiug  to  London : — The  Court  refused  to  set 
aside  the  award.    Hardy  t.  Innu,  6  B.  Mo.  574. 

Upon  reference  of  three  actions  to  arbitration, 
and  a  subsequent  taxation,  by  the  Master,  of  the 
costs  of  the  causes  and  of  the  referaDeSf  the  affidavits 
being  contradictozy,  the  Court,  trustii^  to  his  dis- 
cretion, refused  to  direct^him  to  reriew.  Utting  t. 
Evans,  M'CIel.  If. 

Where,  on  a  reference  of  an  action  of  debt  on 
bond,  the  arbitrators  directed  a  verdict  to  be  entered 
pnerally  for  the  plaintiff,  dte  Court  refused  to  set 
It  aside,  oia  the  ground  that  the  arbitrators  had  not 
specifically  directed  in  what  sum  judgment  should 
Im  taken,  there  being  no  affidavit  that  there  were 
other  maltan  in  differenoe.  Ceyms  t.  Watts,  3  D. 
&  R.  S24. 

The  Court  will  not  set  apide  an  award  on  the 
ground  of  a  mistake  by  the  arbitrator  on  a  point  of 
law,  unless  the  illegality  be  apparent  on  the  face  of 
the  award.     Pam  v.  Mastey,  S  Law  J.  C.P.  34, 

Or  unless  the  award  shew  the  principles  upon 
which  the  arbitrator  decided*  DeUis  j.  Fry,  5  Law 
J.  C  J>.  :17. 

Or  tlkat  the  reference  having  been  of  a  matter, 
not  offset,  but  of  pure  law,  the  decision  was  againat 
law,  unless  the  reasons  for  the  award  be  stated. 
Awnu  S  Law  J.  K.B.  174. 

And  'Where  mstter  of  law  alone,  and  not  matter 
dhct,  in  referred  to  a  barrister,  the  Court  will  not 
set  aside  sn  award  made  by  him,  on  the  ground  that 
it  is  contrary  to  law,  unless  the  illegality  appear  on 
the  fece  of  the  award.  Cramp  r,  SymoHS,!  Bing. 
104,  a.  c.  as  Grant  v.  Summers,  1  Law  J.  C.P.  4. 

No  objection  can  be  tskea  to  an  award  upon  the 
givund  of  a  mistake  in  point  of  law,  unless  the 
|Toands  of  die  objection  appear  upon  the  award,  or 
in  aome  authentic  shape  before  the  Court.  Price  r. 
Janets  2  Y.  &  J.  114. 

The  arbitrator  to  whom  an  action  on  the  case  for 
a  fraudulent  representation  of  the  otrcumstanoes  of 
A  was  referred,  found  that  the  defendant,  knowing, 
the  objeet  of  the  plaintiffia'  inquiries,  omitted  to  state 
c^prtain  material  facts  coDceming  A's  credit,  and, 
although  he  did  not  mean  to  hold  out  any  induce* 
aaat  to  plaintifRi  to  trust  A,  thereby  misled  snd 
crMted  in  them  a  felse  confidence  in  the  circum- 
atancas  of  A.  Hie  arbitrator  acquitted  the  defen" 
dant  of  all  oollasion  with  A,  and  of  all  fraud  at  the 


time  of  flsaking  the  representation,  but  feeling  him* 
selfcompeUed  by  adjudged  eases,  which  he  men* 
tioned,  to  decide  that^be  knowledfle  of  the  feilsehood 
of  the  thing  asserted  was  in  itself  fraud  and  deceit* 
he  awardea  in  feTour  ef  'the  plaintiffik  The  Couxt 
set  aside  the  award*  on  the  gremd  that  the  aihitra- 
tor  had,  on  the  face  of  it,  aequitted  the  defendant  of 
fraud  and  deceit.  Amm  v.  Mikamrd,  8  Taant.  6S7, 
a.  o. «  B.  Mo.  713. 

The  Court  of  Kisff 's  Bench  wiU  not  inteifen  to 
set  aside  sn  award,  founded  upon  an  iadictsaent  at 
the  assises.  Rex  r.  the  InhabkaiUs  of  Ccteibaieh, 
3  D.  &  R.  265. 

An  indictment  for  aeonspivacy  wasceoMved  fnm. 
the  Chester  Court  into  the  King's  Bench,  and  sent 
to  Qieoter  to  be  tried.  A  jaror  was  these  withdrawn, 
and  all  matters  in  difference  refened  to  arbitration. 
The  Court  of  King's  Bench  said,  that  they  had  no 
authority  to  sat  sside  the  award.  Rex  r.  CartUhley^ 
2  Law  J.  K.B.  150. 

(M)  Costs. 

When  the  award  of  an  arbitrator,  under  an  order 
of  Nisi  Prias,  was  direoted  to  be  equivalent  to  a 
Terdiot,  and  the  arbitrator  was  silent  as  to  1^  oosta 
attending  the  reference :  Held,  that  the  eostn  should 
fellow  the  Tcrdict  Maekintatik  v.  Slyth,  1  law  J. 
C  J*.  99,  s.  Ci  8  B.  Mo.  211,  s.  c.  1  Bnig.  969. 

Judgment  having  been  su&red  by  defeulty  and, 
on  the  execution  of  the  writ  of  inquiry,  the  juiy 
having  given  the  plaintiff  more  damages  than  he 
was  entitled  to,  the  defendant  moved  to  set  aside  the 
inquisition,  for  excess, — ^when  the  Court  recom- 
mended, that  the  amount  of  damages  should  he 
referred  ;  but  nothing  being  said  about  the  costs  of 
moving  to  set  aside  the  writ  of  inquiry,  and  the  ar- 
bitrator having  reduced  the  damages :  Held,  that 
the  plaintiff  was  not  entitied  to  the  costs  of  the  rule 
for  setting  aside  the  inquisition.  Lewis  ▼.  Harris, 
9  B.  &  C.  620,  s.  c.  4  D.  &  R.  199. 

A  defendant  was  arrested  for  982. :  he  paid  91. 
into  court.  The  cause  and  all  matters  in  difiiMPence 
were,  before  trial,  referred  to  an  arbitrator,  who  had 
power  to  examine  the  parties,  and  the  costs  were  to 
abide  the  event.  The  arbitrator  awarded  IL  19i.  to 
the  plaintiff.  The  defendant  moved  for  costs  under 
43  <jeo.  3.  c.  46.  s.  3.  The  Court  held,  that  the 
oase  was  not  within  that  statute.  Keern  ▼.  DesMe,  3 
Law  J.  K.B.  75,  s.  e.  3  B.  &  C.  491,  s.  c.  5  D.  & 
R.383. 

Theplaintiffhavinganastedthedefendantforl79l. 
at  the  trial  a  verdict  vras  found  for  the  plaintiff,  suh* 
ject  to  the  award  of  an  aibitrator  &c.,  and  the  costs 
of  the  canse  to  abide  the  event  of  the  award.  The 
arbitrator  found  a  debt  of  451.  only  due  by  defen- 
dant at  the  ooBMnencement  of  the  action,  and  that 
there  was  no  reasonable  or  probable  cause  for  the 
airest  for  1792.,  and,  as  dami^^ea  of  such  arrest, 
awarded  to  the  defendant  the  sum  of  fOL ;  but  or- 
dered the  reidict  to  he  finally  entered  for  the  plains 
tiff  for  951. 18».  the  balance  due  after  deducting  the 
sum  so  awarded  to  the  defendant  as  damages.  The 
Court  held,  that  the  defendant  was  not  entitled  to 
costs  under  the  statote  43  Geo.  3.  c.  46,  as  the  event 
of  the  award  was  in  fevour  of  the  plaintiff.  Thompson 
V.  Atkhison,  5  Law  J.  K.B.  101,  s.c.  6  B.&  C  199. 
'Where  an  action  of  assumpsit  was  referred  to 
arbitration,  the  costs  to  abide  the  *<  event,"  and 


ARBITRATION--AIIREST. 


It  to  iBtitto  uB 
▼.  jcwtafftft,  6  Lnr  J.  K.B.  190. 
Of  nm  rmBy  •  cbbsb  wss  nmno  vo 

to  abid«  dM  crtBt: 

»  ...je  siteiidad  belbra  the 

iDtecfcnd.    TbaMaitBr 

of  th*  caawsBd  tk« 

,  that  thallMter  bad 

fiir  tlM  dafieadanta  Mpa- 

5  B.  fc  C.  5f8,  a.  e.  8  D. 

of  tbepaitiea  to 
pajr  ^ha  eoats  of  ^ha  canae,  dioae  eools  will  ba  vndar- 
alood  to  be  aocb  aa  tbot  par^  woold  bava  bad  to 
pajr  ia  caae  tbaia  bad  baaa  a  jadgBMat  ia  tba  ordi- 


Aeeofdiaclj,  a^ieia  a  defindaat  bad  obtained  a 
reidiet  oa  toe  trial ;  aad,  pending  a  rale  for  a  new 
trial,  ohCaiaad  I7  tba  plaiatiff»  tbe  caoaa  waa  refer- 
lad;  "^ha  ooaU"  being  ia  tbe  diacretion  of  tbe 
arbitrator,  aad  be  Iboad  for  tbe  piaintiib,  aad  or- 
darad  tbo  dofeadanti  to  pay  tbe  "eoati  of  tbe 
caoae,"— it  waa  bald,  tbat  tbia  did  aot  iaelode  tbe 
coata  of  tbe  trial.  Big^  t.  (fR^^  b  Law  J.  K.B« 
557,a.e«7B.fcC.57. 


ARMY. 

Aa  oCecr  eaaaot  pledge  or  BMirtgage  bia 
»«  CMUtr  T.  FaHaa,  5  Law  J.  Cbaae.  fS. 
Wbaia  A  appliod  to  two  aoldiefs,  a  dnuBBM 
a  prirata,  to  ealiat  bim,  whtcb  tber  at  first  refaeed, 
bat  afterwaida  tbe  dranuaer  gare  bim  a  abiUiag  for 
fbat^arpoee,  aad,  oa  A'a  waatiag  to  go  awajr,  tbej 
detaiaod  btai ;  Held,  tbat  ^Stitj  bad  ao  autboritj  to 
•alial,  aad  tbereibra  ao  rigbt  to  detain  bin.  li$x  r. 
Lmigimt  B.  h  E.  CCR.  SS8. 


ARMY  AGENTS. 


[tea  PftivcfPAL  AHp  AcENT,  and  Set-ofp.] 

arte  bariag  dial 

payee!  tf  €i  a  lagiaient,  opoo  tbe 


Ktmy  tfimtU  bariag  daatiaot  aceoaata  witb  tbe 
iMMd  9»J  payee!  tf  d  a  rapanenl 
e«f*MA  «f  tbo  pe^BMeter,  tbat  be  waa  sotborixed  hj 


vMhtA 


iSttt  K/uUjmtti,  aad  oa  bia  accoaat,  to  pioride  oertun 
uttK,^  U0f  tbe  regiaieat,  traaaftr  to  tbe  debit  of  tbe 
u/t^/tM  a  mtm  etaadiag  ia  tbetr  booka.  originalljr 
4«w^  Uf  tbe  papaaator  \  aad  bariag  aetticid 
«uuMMbia  witb,  aad  tbo  balaaae  daa  fros,  tbe  par- 


mtm0jrt,  0tm  ibe  coloaei  lor  tbe  balaaca  alaiiaed  br 
^m>,  t«^  f»t4tu%  ih^  mm  apoa  tbe  debit  traaaferred. 
I^ifh4ft^%  tbie  action,  tbe  pajrauater,  on  tbe  reqaiai- 
u^m  *A  *4t^  igMrta,  Umumm  tbeni  witb  a  letter  ham 
U^  i^/tM  m  tbe  aatboritf  for  tbe  abarge  agasnat 
Ktm,  'th^  n^i^miU  balag  fallf  aatiafied  ea  to  tbe 
/^>v«  •«4  m^ii9fftu%4A  tbia  aotbority,  in  tbe  eoorae 
4^  'i^«y/  ^4*44^A^  m^mimn  ^UmtmoitAj  tbe  rigbt  of 
/aa  ymftffiutt^  Ut  Mt  aad4rr  it,  aad  joognent  in  tbe 
/U«^  t4t¥0***M  M  firMi  ia  tb«ir  iaripar.  After  tbejr 
/.m(  *PA^,t^  u^M^<v4gaiM«t,  apprebendiag  tbe  poe* 
KA.^^o^i  ^  «fri|f^<  t^  r^raraed,  tber  ro'traiiafer 
V  a  »y^  M^  <#*^^^MA  Unm  f/M  d«bf t  of  tba  eolonel  to 


Ao  debit  of  tba  payiatai,  giring  bint  aotioa  of 
tbat  fact ;  aad  of  tbe  proeeedingB  ia  aad  atata  of  tbe 
action  againat  tbe  oobmel.  TIm  fenaer  jadgaMnt, 
OB  repreaentation,  waa  rerened  ;  and  it  waa  bald, 
bj  tbe  Court  of  Seeeion,  and  by  tbe  Houee  of  Lorda, 
on  appeal,  tbat  tbe  agenti  were  entitied,  in  an  action 
againat  tbe  pejaiaater,  to  reeorer  tbe  aom  in  diapota, 
nd  tba  coata  of  tbe  action  agunat  tbe  odoneL 
U*DmmU  r.  JZm,  t  Bligb,  547. 


ARSON. 

A  diaUange  on  an  indictment  for  araon  cannot  be 
aartaiaed,  anlaas  tbe  party  making  tbe  cbaUenge  be 
prepared  to  prove  tbe  reqniaitea  re<|niied  by  the 
9  Geo.  1.    JR«x  ▼.  50tMfg«,  1  R.  &  M.  CC.R.  51 . 

An  indictment  for  araon  mnat  atate  tbe  owner* 
abip  :->but,  where  tbeownerebipwaa  laid  in  an  in- 
eolreat,  who  bad  aarigned  tbe  premiaee  ander  the 
Inaolrent  Act,  and  wbo  continiMd  in  pnmneiiiin,  it 
waa  bolden  aolBeient.  Rex  ▼.  Bell,  i  R.  &  M. 
CCR.  50. 


ARTICLES  OF  THE  PEACE. 

Tbe  Court  of  King'a  Bench  win  not  direct  artidea 
of  tbe  pMce  to  be  entered  iato  at  Weatminsier.  npon 
a  fact  ariaing  in  the  conntry.  R.  t.  if.  B.,  9  Ken. 
511,  a.  c.  aa  Has  r.  Woif^t  Borr.  780* 


ARREST. 


(A)  For  what  cavsb  ov  action  allowed. 

(B)  Who  aeb  pbitilbobo  feom. 

(^a)  Married  Wcmmn, aee Baeon and Fem E4 
(b)  Attorney,  aee  Attornbt  and  Soli- 
citor. 

(C)  Irrboularitibs. 

(D)  What  constitotes  an  Arrbst. 

(E)  Re- ARREST,  WHEN  ALLOWED. 

(F)  Arrest  in  criminal  cases. 
[And  see  Bail.] 


(A)  For  what  caose  of  achon  allowed. 

[See  7  &  8  Geo.  4«  c.  71.  a.  1,  5  Law  J.  Abr. 

Stat  123.] 

A  party  cannot  be  holden  to  bail,  npon  a  aabaa* 
qnent  promise  to  pay  a  debt,  aa  to  which  be  baa 
been  diacbarged  upon  an  inadlrant  act.  Butt  t. 
FosM,  4D.&R.  154. 

Unaettled  aeconnta  do  aot  prerent  tbe  party,  in 
whoee  faroor  the  balance  appeara  to  be,  from  hold- 
ing the  other  to  bail.  Tarlia^an  t.  Eremas,  1 
Ken.  4t4.. 

A  party  may  be  arrested  on  a  gnarantee  to  pay 
for  gooda  tamiabed  to  a  third  peiaon,  on  tbe  common 
afidaWt  for  gooda  aold  and  daliTored.  Ccpe  t. 
Jemph,  9  Price,  155. 

A  anbmiaaion  waa  made  to  two  arbitmtora,  witih 
power  to  name  an  umpire,  wbo  waa  to  make  fata 
award  on  or  before  a  farther  day.  The  arintratora 
named  an  umpire,  wbo  made  an  award  for  the  plain* 
tiif,  but  (aa  waa  awora  by  tbe  defendant,)  after  the 
Anther  time  had  elapeed.  Tbe  plaintiff  waa  hold 
entitled  to  hold  tbe  defendant  to  bail,  without 
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•tatinff  in  bia  Bffidtvit,  the  fact  of  the  time  when 
the  SKard  was  made.  Matgl  ▼.  Angel,  S  Law  J. 
K.B.  159,  a.  c.  6  D.  &  R.  15. 

A  person  cannot  be  arrested  in  Wales  for  less  than 
fOl,  upon  process  issuing  out  of  the  Courts  at  West- 
minster.   Jv^ins  r,  Kendriekt  4  Law  J.  K.B.  44. 

(B)  Who  are  privileoed  from. 

Members  of  Parliament  are  privileged  from  arrest, 
for  a  reasonable  time  after  a  dissolution  of  parlia- 
ment.   Barnard  r.  Mordaunt,  1  Ken.  ]!<5. 

A  person  who  has  been  discharged  as  a  fugitive 
under  an  insolvent  act,  may  be  holden  to  special 
bail.    Sheldon  r.  Foot,  1  Ken.  380. 

A  bankrupt  if  at  large  on  bail,  is  not  in  custody 
within  the  meaning  of  &e  exception  in  the  5  Geo. 
2.  e.  SO.  8.  5.     Ex  parte  Leigh,  1  G.  &  J.  964. 

A  bankrupt  cannot  be  arrested  upon  a  subsequent 
promise  to  pay  a  debt  due  before  his  bankruptcy, 
after  he  has  obtained  bia  certificate.  Peers  y.  Gad' 
derer,  1  Law  J.  K.B.  16,  a.  c.  10  D.  &  R.  240,  s.  c. 
1  B.&C.  116. 

It  is  doubtful  whether  a  veoman  of  the  guard  is 
privileged  from  arrest.  If  he  be  privileged,  the 
Court  of  King's  Bench  will  not  enter  an  exoneretur 
on  the  bail-piece  after  he  has  put  in  and  perfected 
bail,  on  removing  his  cause  from  the  Palace  Court 
into  the  King's  Bench.  Sard  v.  Forrest,  1  Law  J. 
K.B.  31,  s.  c.  1  B.  &  C.  139,  s.  c.  S  D.  &  R.  250. 

An  Irish  Peer  cannot  be  arrested  for  a  debt« 
Coates  V.  Lord  Hawarden,  6  Law  J.  K.B.  62,  s.  o.  7 
B.  St  C.  388,  s.  c  1  M.  &  R.  110. 

An  affidavit  by  an  ambassador*a  secretary  stating 
"that  be,  before  and  at  the  time  of  the  arrest,  was  in 
the  sctuid  employment  of  the  ambassador,  and  in 
daily  attendance  upon  him,  and  writing  dispatches 
and  other  official  documents  and  communications  :*' 
Held  insufficient.  English  v.  Caballero,  3  D.  2t  R. 
25. 

One  of  the  warders  of  the  Tower  was  arrested, 
and  informed  at  the  time  that  the  plaintiff  would  be 
satisfied  if  he  would  enter  an  appearance.  He, 
hovrever,  claimed  his  privilege,  but  afterwards  ex- 
ecuted a  bail-bond  :  the  Court  refused  to  order  the 
bail-bond  to  be  delivered  up  to  be  cancelled.  Bid- 
good  ▼.  Davies,  5  Law  J.  K.B.  64,  s.  c.  6  B.  &  C. 
84,  8.  c.  9D.&  R.  153. 

The  defendant  was  arrested,  under  a  capias  not 
having  a  non  omittas  clause,  within  the  precinct  of 
the  Tower,  and  gave  a  bail-bond  to  the  sheriff.  The 
Court  refused  to  order  it  to  be  cancelled.  Bell  v. 
Jacobs,  6  Law  J.  C.P.  82,  s.  c.  4  Bing,  523,  s.  c.  1 
M.&P.309. 

(C)  Irrkodlarities. 

Where  a  widow,  after  her  husband's  decease,  con- 
tinued to  use  the  initials  of  his  christian  name,  and 
accepted  a  bill  of  exchange  with  them,  and  was  ar- 
rested by  those  initials :  The  Court  set  the  bail-bond 
aside.  M'Beath  r.  Chatterley,  1  Law  J.  K.B.  56, 
8.  c.  2  D.  &  R.  237. 

And  where  a  defendant  had  been  arrested,  and 
executed  a  bail-bond  by  the  initials  of  one  of  bis 
christian  names,  the  bail-bond  was  ordered  to  be 
cancelled,  but  without  costs.  Parker  r.  Bent,  1 
Law  J.  K.B.  14,  s.  c.  2  D.  &  R.  73. 

An  attorney  gave  the  defendant  until  a  certain 
day  to  pay  the  debt.    On  the  day  before  that  day, 
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he  caused  him  to  be  arrested.  The  Court  stayed 
the  proceedings  upon  payment  of  the  debt,  without 
costs.     Dixon  v.  Neshit,  1  Law  J.  K.B.  154. 

If  a  person  has  been  arrested  by  the  name  of 
"  Josiah"  instead  of  Josias**  the  Court  will  order 
him  to  be  discharged  out  of  custody  on  his  entering 
a  common  appearance,  and  undertaking  to  bring  no 
action.     Johnson  v.  Cooper,  5  B.  Mo.  472. 

The  Court  ordered  a  bail-bond  to  be  delivered 
up  to  be  cancelled,  with  costs  of  the  application,  the 
arrest  baring  been  made  on  a  Sunday.  Anon,  3 
Law  J.  K.B.  128. 

(D)  What  coNSTiTnTES  an  arrest. 

Mere  words  do  not  constitute  an  arrest :  therefore 
where  a  sherifTs  officer  told  A  that  he  had  a  writ 
against  him,  to  which  he  replied,  "  Very  well,  I 
will  come  to  you  :"  Held,  that  this  was  not  a  legal 
arrest,  inasmuch  as  the  officer  ought  to  have  touched 
A.  Russen  v.  Lucas,  1  R.  &  M.  24,  s.  c.  1  C.  &  P. 
t53. 

But  an  sctual  touching  of  the  person  is  not  neces- 
sanr  to  conatitute  an  arrest. 

Nor  does  the  fact  of  a  person  giving  a  bail-bond 
of  necessity  imply  a  previous  arrest ;  and  accord- 
ingly, in  an  action  for  a  malicious  arrest,  the  plain- 
tiff, in  order  to  support  an  averment  in  his  declara- 
tion, that  he  had  been  arrested,  proved  the  writ ;  the 
warrant ;  that  the  officer  sent  a  messenger  to  him, 
informing  him  that  he  had  such  a  warrant,  (the 
messenger  not  having  it  then  with  him,)  and  desir- 
ing him  to  give  bail;  that  he  sent  word  that  he 
would  on  the  following  day ;  and  that  he  accord- 
ingly did  so,  giving  a  bail-bond  at  tlie  officer's 
house  ;  but  never  being  actually  detained, — it  was 
held,  that  these  facts  did  not  amount  to  an  arrest; 
and,  therefore,  that  the  averment  was  not  proved. 
Berry  v.  Adamson,  5  Law  J.  K.B.  218,  s.  c.  6  B.  & 
C.  528,  s.  c.  2  C.  &  P.  503. 

(£)  Re-arrest,  when  allowed. 

A  being  in  prison  at  Bristol,  had  a  suit  commenced 
against  him  by  B  in  the  Tolsey  Court.  After  it  had 
proceeded  a  little  way,  B  discontinued  the  action ; 
but  before  he  had  paid  the  costs,  he  sued  out  a  /att- 
tat,  and-  lodged  a  detainer  against  A.  Upon  an 
application,  that  he  ought  to  be  discharged  out  of 
custody,  as  having  been  twice  subject  to  bailable 
process  for  the  same  debt,  the  Court  refused  it,  on 
the  ground  that  the  first  detainer  was  in  an  inferior 
court.     Paine  v.  Gawdery,  1  Law  J.  K.B.  191. 

A  person  being  arrested  on  an  Irish  Judgment, 
gave  a  warrant  of  attorney  to  confess  judgment  in 
the  Court  of  King's  Bench.  He  was  arrested  on 
that  judgment,  and  the  Court  would  not  discharge 
him  out  of  custody  on  filing  common  baiL  Barker's 
case,  2  Law  J.  K.B.  76. 

The  Court  for  the  Relief  of  Insolvent  Debtors 
adjudged,  that  an  insolvent  should  have  the  benefit 
of  the  act  as  to  all  the  creditors  named  in  his  sche- 
dule, excepting  as  to  certain  persons,  at  wliose  suit 
the  Court  further  adjudged,  that  he  should  be  im- 
prisoned for  sixteen  months. 

The  insolvent  was  seen  at  largo  within  six  months; 
and  a  creditor  named  in  the  schedule,  but  not  one 
of  tliose  at  whose  suit  he  was  to  be  detained  in  pri- 
son for  sixteen  months,  arrested  him  :-^ 
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ARREST— ASSAULT  AND  BATTERY. 


Tb0  Govt  of  Kinf '•  Bsodi  beld,  that  sreiT  one 
af  tfe  creditors  nam^d  in  the  scbedola,  had  the 
pover  to  insist  that  the  iasolTent  should  be  confined 
leen  BMintlis,  and  would  not  set  aside  the 
.,  which  be  bad  given  on  being  arrested. 
T.  Wkitwuyre,  t  Law  J.  K.B.  168,  s.  c.  4  D. 
fc  R.  547 :  s.  P.  Edward*  t.  Twthtr,  4  D.  &  R.  «16. 
Where  a  defendant  had  been  bolden  tobail^in  an 
cont,  and  had  afterwards  soperseded  the 
I,  aUhongh  irregnlailjr :  The  Coot  held,  that 
be  eonld  noc  be  again  amsted  in  London  for  the 

189. 

(F)  AjtmEfr  ni  CEIMIKAL  CASES. 

An  attemqit  to  oomnut  a  felony  in  the  night, 
jnstifies  the  detention  of  the  o&nder  without  a 
wamnt,  until  be  can  be  brought  before  a  justice  of 
the  peace.     JUx  r.  Hunt,  1  R.  &  M.  C.C.R.  93. 

A  eoostable  having  reasonable  cause  to  suspect  a 
penon  ci  Many,  maj  arrest  him,  though  it  appears 
no  fielonv  was  committed.  Beekwith  r.  PhiUnf,  5 
LaXj.  3LC.  132,  s.  c.  6  B.  &  C.  35. 

A  seaman,  who  bad  been  taken  from  on  board  a  fish- 
ing logger  at  sea,  by  the  crew  of  a  revenue  cutter, 
and  landed  and  delivered  into  civil  custody  without 
legal  warrant  or  authority  ;  and  who  was,  whilst  in 
such  costodjr,  cbaiged  with  a  tapioM  on  an  informa- 
tion for  smuggling,  under  which  be  was  removed 
to  Newgate  by  haUas  corpus  at  the  instance  of  the 
Crown,  and  committed  thence  to  the  Fleet  by  this 
Court,  ordered  by  the  Court  to  be  discharged  un- 
conditionally, on  motion. 

The  delay  which  had  occurred  in  making  the 
application,  held  to  be  no  objection  to  a  motion  of 
this  nature  in  such  a  case.  Attorney  General  r. 
Colder,  12  Price,  335. 


ASSAULT  AND  BATTERY. 

(A)  What  ooNSTrrrrEs  an  assault. 

(B)  Pleadings. 

(C)  Evidence  and  Damages. 

(D)  Costs. 


(A)  What  gonstitutes  an  assault. 

^  A  person,  by  entering  the  house  of  another  with 
violence,  renders  himself  liable  to  be  turned  out, 
without  a  previous  request ;  and  the  party  ejecting 
him  will  not  be  guilty  of  an  unjustifiable  assault ; 
but  if  he  enters  peaceably,  a  request  is  essentia]  to 
exculpate  the  first  aggressor.  TutUy  v.  Reed,  1  C. 
&  P.  6.  [Park] 

A  medical  man  by  nanecessarily  stripping  a  fe- 
male patient,  commits  an  aasanlt.  Rex  v.  Rosinski, 
1  R.  &  M,  C.C.R.  19. 

Ridng  after  a  petaon  and  obliging  him  to  mn 
away  into  a  garden  to  avoid  being  beaten,  is  an 
assault.  Mertia  r.  Shoper,  3  C.  &  P.  373.  [Ten- 
terden] 

Where  a  man  had  an  ideot  brother,  and  kept  him 
in  a  dark  room  without  snificient  warmth,  &c.  he 
being  bed*ridden, — it  was  bolden,  neither  a  false 
iBpriaoonMnt,  nor  an  sMsiilt.  Rex  r.  Smith,  S  C. 
&  P.  449.  [Bnmmgh] 


A  watchmaa,  by  collaring  a  man  to  prevent  him 
from  committing  a  nuisance  at  a  blank  wall  at  night, 
commits  an  assault,  although  it  seems  he  would  be 
justified  in  remonstrating  with  and  aaUng  him  to 
go  e!sewhere.  Booth  t.  HanUy,  t  C.  &  P.  288. 
[Abbott] 

(B)  PLEADnws. 


To  a  dedaiatioo  for  an  assault,  cbaiging  the  de- 
fendant with  having  beaten,  bndsed,  wounded,  and 
ill-treated  the  plaintiff,  the  defendant  pleaded  $on 
mttauli  demente,  and  the  plaintiff  replied  do  imjurid 
sad  preprid.  At  the  trial  it  appeared,  that  the  plain- 
tiff being  on  horseback,  dkmounted,  and  held  up 
his  stick  at  the  defendant,  when  the  latter  struck 
him :  Held,  that  the  plaintiff  ought  to  have  replied 
specially ;  and  the  jury  having  found  for  the  defen- 
dant, the  Court  renised  a  new  trial.  Dale  v.  Wood, 
7  B.  Mo.  33. 

A  battery  may  be  justified  under  an  anest  by 
molHter  man  us  imposu  it. 

In  a  plea  of  justification  under  process  of  an  in* 
ferior  court,  erected  by  letters  patent,  it  is  not  neces- 
sary to  make  a  profert  of  the  letters  patent.  If  it 
be  stated  in  such  a  plea,  that  a  plaint  was  levied  at 
one  court,  and  such  proceedings  thereon  had,  that  a 
capias  issued  at  the  next,  it  will  be  intended  that 
the  proceedings  were  regular,  though  no  summons 
be  stated.  TitUy  v.  Poxall,  «  Ken.  308,  s.c.  Willes, 
688. 

To  a  declaration  for  an  assault,  containing  several 
counts  charging  several  assaults,  the  defendant  jus- 
tified tilie  whole  as  master  of  a  ship,  in  which  the 
plaintiff  was  sailor,  and  refractory.  The  plaintiff 
replied  de  injurid  generally;  and  on  issue  being 
joined  thereon,  it  was  bolden,  that  the  plaintiff 
could  not  recover  on  any  other  assault  than  the  one 
specified  in  the  plea.  Gale  v.  Dahrywiple,  1  C.  &  P. 
381,  a.  c.  1  R.  &  M.  118.  [Abbott] 

If  there  be  two  counts  in  a  dedantiott  for  an 
assault,  and  to  one  there  is  a  justification,  and  to 
the  other  the  general  issue,  a  new  assignment  is 
not  necessary;  but  if  there  be  a  justification  of 
moUiter  manus  to  all  the  counts  in  Vie  declaration, 
the  plaintiff  cannot  prove  the  excess  unless  he  has 
newly  assigned.  Bowen  v.  Parry,  1  C.  &  P.  394. 
[Best] 

(C)  Evidence  and  Damages. 

Although  a  defendant  may  not  have  pleaded  a 
justification  to  an  action  for  an  assault,  yet  he  may 
extract  evidence  in  mitigation  of  damages  in  the 
cross-examination  of  the  plaintiff's  witnesses.  In 
shewing  special  damage,  remote  oonsequwices  can- 
not be  given  in  evidence.  Moore  v.  Adam,  t  Chit. 
198. 

Where  a  servant  brought  assault  against  his 
master,  who  pleaded  molliter  manus,  to  remove  him 
from  a  house  of  which  he,  as  master,  waa  possessed, 
—it  was  bolden,  tiiat  evidence  of  another  servant 
having  the  key  to  let  himself  in  to  work,  nobody 
being  in  the  house,  was,  ss  against  his  own  serwit, 
sufficient  to  support  the  plea.  Hall  t.  Dat/is,  t  C. 
&  P.  33.  IBest] 

To  an  action  of  assault  against  several  of  the  yeo- 
manry cavalry,  called  in  aid  of  the  civil  power  at 
Manchester;  the  defendants  jdesded  not  guiltj- 
and  several  pleas  of  justification,  alleging  a  eonspi- 
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ncj  to  exoite  8«didan,  &&*  previooa  drilling  and 
training  of  tbo  penoot  uaembled  j  and  that  the  de- 
fendants were  acting  in  aid  of  the  ciril  power  to  re- 
strain the  plain tiif  and  others  present  at  a  aeditioas 
mseting :  Held,  first,  that  it  was  incumbent  on  the 
plaintiff  to  prore  the  assault,  in  the  first  instance, 
by  the  defendants,  before  be  could  shew  acts  of 
trespass  bv  other  individuals  of  the  corps  to  which 
the  defondants  belonged ;  and  that  injuries  done  by 
them  to  other  persons,  could  not  be  given  in  evi- 
dence, in  an  action  for  damages,  for  a  specific  injury 
to  the  plaintiff.     Secondly,  that,  to  support  the  jus- 
tification on  the  ground  of  such  conspiracy  ezisting, 
evidence  of  bodies  of  men  having  been  seen  by  a 
witnoM  marching  on  the  road,  and  also  expressions 
nsed  by  thepa,  shewing  that  they  were  going  to  W. 
for  the  purpose  of  being  drilled ;  of  their  having 
solicited  th»  witness  to  accompany  them ;  and  that 
facts,  cteating  an  alarm  in  the  witness's  mind,  were 
admiasible :  so  communications  made  to  a  committee 
of  magistratea,  appointed  to  provide  for  the4>ublio 
security,  of  the  general  sense  of  alarm,  were  admis- 
sible upon  an  issue,  whether  the  defendants  were 
acting  in  aid  of  the  civil  power  or  not,  as  shewing 
the  oaqjies  which  might  occasion  their  being  so 
called  in  aid  j  and  if  they  were  so  acting  in  aid,  and 
it  oppeared  on  the  record ;  and  the  action  was  not 
brought  within  six  moaUis,  under  24  Geo.  2,  it 
would  be  a  complete  defence.    Thirdly,  that,  upon 
socb  an  issue,  a  refusal  of  the  constable  to  execute 
a  warrant,  issued  by  the  magistrates,  for  the  appre- 
hension of  certain  individuals  present  at  the  meeting, 
and  the  grounds  of  snch  retusal,  were  admissible. 
Fourthly,  thst  to  prore  the  existence  of  such  con- 
spiracy, a  copy  of  resolutions  passed  at  a  meeting 
at  another  place,  where  the  same  person  was  chair- 
man ;  expressions  used  by  other  persons  at  other 
meetings ;  the  plaintiff  beinr  shewn  to  have  been 
present  at  some  of  them,  the  banners  exhibited,  &o. 
upon  these  different  occasions,  w^ere  also  admis- 
sible, although  it  was  for  the  jury  to  consider  whe- 
ther there  was  such  a  conspiracy  or  not     Fifthly, 
that  where  several  persons  act  together  for  a  lawful 
purpose,  and  one  does  an  unlawful  act,  the  others 
ar«  not  answerable  for  it ;  but  they  are,  if  they  go 
together  for  an  unlawful  purpose ;  but  even  in  that 
case,  if  they  separate,  end  one  do  an  unlawful  act, 
not  in  pursuance  of  the  common  design ,  the  others  are 
not  answerable.    Sixthly,  that  a  party  acting  under 
a  lawful  authority,  though  he  may  go  beyond  it,  is 
stiU  within  the  protection  of  24  Geo.  2.     Upon  the 
question,  whether  the  defendants  were,  in  fact, 
acting  in  aid  of  the  civil  power  or  not,  the  expedi- 
ency or  necessity  of  their  being  called  in  is  not 
material,  if  the  meeting  were  illegal,  and  the  defen- 
dants were  called  in  by  the  magistrates  ;  although 
the  magistrates  might  not  have  exercised  a  sound 
discretion  in  so  calling  them  in.    Redford  v.  Birley, 
3  Stark.  76. 

A  person  who  has  preferred  an  indictment  for  an 
assault,  from  which  he  did  not  sufifer  any  personal 
injury,  and  has  succeeded  in  it,  and  received  from 
the  Treasury  a  portion  of  the  fine  imposed  upon 
the  defendant,  is  not  entitled,  in  an  action  against 
the  same  defendant,  to  recover  more  tlian  nominal 
damages.  Jaekt  t.  BiU,  3  C.  &  P.  316.  [Tenter- 
]den 


(D)  Costs. 

Where,  in  an  action  for  an  assault,  the  declaration 
stated,  that  the  defendant  assaulted  the  plaintiff, 
and  beat,  wounded,  and  ill-treated  him,  and  rent 
and  tore  his  clothes;  and  the  defendant  pleaded 
that  he  was  not  guilty  of  the  supposed  assaults 
above  laid  to  his  charge,  in  manner  and  form  as  the 
plaintiff  bad  complained  against  him  ;  and  the  jury 
found  a  verdict  for  the  plaintiff,  damages  20<. : 
Held,  that  he  was  entitled  to  no  more  costs  than 
damages.  Weatherill  v.  Howard,  3  Law  J.  C.P. 
205,  s.  c.  3  Bing.  135. 

Where,  in  trespass  for  an  assault,  the  declaration 
contained  two  counts,  one  for  assaulting  the  plain- 
tiff, and  the  other  for  a  false  imprisonment,  (which 
includes  a  battery,)  and  the  jury  found  a  general 
yerdict  for  him,  oamages  1<.,  and  the  judge  certified 
under  43  £liz«  c.  6,  the  Court  refused  to  tax  the 
plaintiff  his  costs.  Briggg  v.  Bowgin,  3  Law  J. 
C.P.  25,  a.  c.  2  Bing.  333. 

The  judge  may,  under  22  and  23  Car.  2.  c.  9, 
grant  a  certificate, "  that  a  battery  has  been  proved," 
within  a  reasonable  time  afler  the  trial.  Johnson  v. 
Stanton,  2  Law  J.  K.B.  115,  8.  c.  2  B.  &  C.  621, 
s.  e.  4  D.  &  R.  156. 

Where  a  declaration  in  trespass  contained  two 
counts,  the  first  for  assaulting  die  plaintiff,  and  de- 
stroying a  scraper  afl&xed  to  his  house ;  and,  the  se- 
cond for  destroying  the  scraper ;  and  the  jury  found 
a  general  verdict  lor  him,  damages  2i. :  Held,  that 
he  was  entitled  to  his  foil  costs.  Heece  v.  Lee,  7 
B.  Mo.  269. 


ASSESSMENT. 
[See  Rate.] 

The  commissioners,  under  acts  of  parliament  for. 
draininglands,  were  empowered  to  make  assessments, 
and  to  enforce  payment  of  them  by  distress.  At 
one  of  their  meetings,  an  order,  among  others,  was 
written  in  their  minute-book  of  an  assessment  to  a 
certain  amount,  on  certain  lands,  under  which  ap- 
peared the  names  of  three  commissipners,  in  tlie 
nandwriting  of  one  of  them  ;  afterwards  followed 
a  paragraph,  fixing  a  day  of  adjournment,  and, 
beneath  the  whole  account  of  the  meeting,  was 
written  the  names  of  two  of  the  commissioners  by 
themselves :  The  Court  held,  that  the  names  at  the 
end  of  the  minutes  had  relation  to  the  assessments ; 
and  that,  as  they  were  signed  by  the  majority  of 
the  commissioners  present,  the  assessment  was  good 
and  valid.  Mobun  v.  Johnson,  1  Law  J.  K.B.  210. 

By  a  local  act  of  parliament,  trustees  were  em- 
powered to  raise  any  sum  of  money  not  exceeding 
30,000/.  for  the  purposes  of  the  act,  and  were  autho- 
rized to  make  assessments,  not  exceeding  2i.  6d.  in 
the  pound,  as  long  as  the  sum  borrowed  remained 
unpaid  :  they  borrowed  32,636/. :  The  Court  held, 
that  an  assessment,  not  exceeding  is*  6dm  in  the 
pound,  made  for  the  purposes,  among  other  things, 
of  paying  the  interest  of  that  sum,  was  illegal  and 
void  in  toto,  Richter  v.  Hrtf>hest  2  Law  J.  K.B.  6 1, 
s.  c.  2  B.  &  C.  499,  s.  c.  3  D.  &  R.  788. 
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ASSIGNMENT— ASSUMPSIT. 


ASSIGNMENT. 

[See  Bankrupt— Covenant — Lease — Landlord 

AND  Tenant.] 

(A)  Of  Offices. 

(B)  Of  a  Term. 

(C)  Of  AN  Equitable  Interest. 

(D)  Of  a  Debt. 

(E)  For  the  benefit  of  Creditors. 

(F)  Under  Execution. 

(G)  How  STAMPED. 


(A)  Of  Offices. 


asfignmeDt  of  the  profits  of  all  offices  which 
lignor  might  scqaire,  is  ralid  and  effectual  as 


An 
the  assignor 

to  those  which  he  might  legally  assign.     Palmer  r. 
Bate,  2  B.  &  B.  673,  s.  c.  6  B.  Mo.  39  n. 

(B)  Of  a  Term. 

A  lessor,  not  heing  hoond  hy  an  assignment  of 
the  term,  unless  it  he  with  his  consent,  maj  to  a 
plea  of  assignment  reply  the  want  of  assent. 
Thampton  r,  7%omp«m,  9  Price,  471. 

(C)  Of  AN  Equitable  Interest. 

A,  being  entitled  contingently  to  a  ahare  of  a 
fand  standing  in  the  names  of  trustees,  assigns  part 
of  it  to  B,  for  valuable  consideration ;  afterwards, 
and  while  the  contingency  is  still  in  suspense.  A, 
for  valuable  consideration,  agrees  to  assign  the  whole 
fuod  to  C,  who,  having  inquired  of,  and  been  in* 
formed  by  the  surviving  trustee,  that  there  was  no 
incumbrance  upon  it,  nays  his  purchase-money,  and 
takes  a  conveyance,  or  which  he  immediately  givea 
notice  to  the  trustee  t  subsequently  B  gives  notice 
of  ths  conveyance  to  him:  Held,  that  the  assign- 
msiit  of  the  equitable  interest  to  C.  thowgh  posterior 
In  date,  will,  in  conseouenee  of  the  prior  notice, 
prevail  in  equity  over  tne  assignment  to  B. 

It  Is  of  no  importance,  in  the  question  as  to  the 
priority  of  title  acquired  under  the  assignment, 
whether  the  interest  of  the  vendor  be  vested  or 
ponilngent,  present  or  reversionary.  /.evfriVge  v. 
(*wy»fr,  •  Uw  Ji  C'hanOt  75,  ••  e.  5  Ruas.  1. 

(D)  Of  a  Drbt. 

In  the  rouree  of  proceedings  between  A  and  B 

In  the  Kihu'H  \\i*mh,  a  refVrence  had  been  directed 

Ui  fhe  MHHior  ofllml  (*ourt,  In  which  A  was  to  give 

fffiflll  for  Nil  mitns  of  money  mcelved  by  him,  for  or 

iiu  Ni*MM(ti(  uf  III  In  tNliliig  llintspcount,  the  Muster 

hnii  fhUmt\  til  KliNrge  A  with  a  sum  received  by 

film,  III  I'HVHiitiil  itf  n  debt  due  to  II,  which  debt  B 

liMil  nmIkiinI  III  r  wllliiMil  roiistderatlon,  and  upon 

s  hunl  KM  I ••Ki| II unity  lUf'Ured  fur  lilm  H  \  and  the 

Cim^  lit  KIiik's  IImmoIi  rKrimnit  to  direct  the  Muster 

Ih  th¥\hw  Uh  NJIiiKiiiiif  i     A  miiy  iitnliiuln  a  bill  In 

M|HMy  N|'«lM»l  h  nimI  (!,  iirii,yliiir»  *  declsrntlon  that 

llrKMMlK'i'Miiiil  lit  llm  (lidit  to  (TiyHH  merely  In  trust 

hit  Ml  Nil  MM  MMiil  nknIiivI  A  i  Htid  sti  Itilunollon  to 


III  lti|i 
of  111 


nhf  jirmf i«iMmm*>  <'M  Hin  fitliii<iihir  of  liie  Master. 
htttfuhuitiui  ¥,  I'lh'hf,^  MiiM.  Hli 

Mj   ^<H  fflf  Mt-NfMr  tiF  ('NHItlTfiHIi 
YfhM'i  Nil    HMlUlltllUMl    U    iMUlll'    I'V  l1''«»»l    ft^l*    t^« 

^*^l  nl  ^^»»lll»M^•,  liy  fi  iiNfly  wln«iM  himmIs  sre  tt 


the  time  in  the  poesession  of  the  sheriff,  havrag 
been  taken  under  a^./a.,  and  a  writ  of  extent  comes 
to  the  hands  of  the  sheriff  after  the  assignment  is 
executed,  but  before  the  goods  are  sold — Qu^re, 
whether  the  assignment  passes  the  property  pro- 
fessed to  be  assigned.  JRer  t.  Eimiju,  9  Price,  366, 
An  assignment  by  a  person  of  all  her  fomitore, 
plate,  &c.  and  all  other  the  estate  and  effects,  of  or 
to  which  she  is  possessed  or  entitled,  to  trustees, 
upon  trust  for  hec  creditors,  does  not  pass  her 
contingent  interest  in  a  residnary  estate.  Pop*  v. 
Whiievmbe,  3  Ruas.  If  4. 

(F)  Under  Execution. 

In  trover  againat  the  assignees  of  a  bankrupt,  by 
a  pv^  claiming  under  an  assignment  from  the 
sheriff,  under  an  execution  issued  by  him  before  the 
bankruptcy,  the  plaintiff  most  prove  the  judgment 
as  well  as  the  writ  of  execution.  Glatier  v.  Em, 
1  Law  J.  C.P.  67,  a.  c  1  Bing.  f  09,  s.  c.  8  B.  Mo. 
46. 

(G)  How  STAMPED. 

A  deed  of  assignment  to  trustees,  in  trust  to  sell 
and  pay,  with  a  primary  trust  to  pay  the  trustees, 
and  then  to  discharge  the  debts  owing  to  the  other 
creditors,  with  a  reaulting  truat  as  to  the  residue,  to 
the  partiea  assigning,  was  held  not  to  require  an  ad 
vatartm  duty  within  the  55  Geo.  3.  c.  184.  a.  6, 
part  1 .  Coatti  v.  Parry,  5  B.  Mo.  188,  a.  c  S  B. 
&B.48. 


ASSUMPSIT. 

(A)  When  and  for  what  it  lies. 

(B)  By  and  against  whom  maintainable* 

(C)  Consideration. 

(D)  Use  and  Occupation.        '^ 

(E)  Work  and  Labour. 

(F)  Goods  sold. 

(G)  Money  paid. 
(H)  Money  lent. 
( I )  Money  had  and  received. 
(K)  Account  STATED. 
(L)  Pleadings. 
(M)  Evidence. 


See  these 
seversl 
titles. 


(A)  Wren  and  for  what  it  lies. 

Assumpsit  is  maintainable  on  a  judgment  obtained 
in  one  of  the  superior  courts  in  Ireland  since  the 
union  :  for  such  j  odgment  is  not  a  record  in  England. 
llarrit  v.  Saunder$,  3  Law  J.  K.B.  239. 

Assumpsit  may  be  maintained  in  the  Eaglisb 
courts  of  law,  on  a  decree  in  absence,  pronounced 
by  the  Court  of  Session  in  Scotland,  agaiost  a 
native  of  that  countiy,  for  a  debt  contracted  there. 
Dtmglat  V.  Forrett,  6  Law  J.  C.P.  157,  a.  c.  4  Bing. 
686,  s.  0. 1  M.  &  P.  663, 

Indebitatus  assumpsit  will  lie  for  fish,  wheat,  or 
auA'  other  chattel.  Lord  Falmouth  v.  PenroH,  5  Law 
J.K.B.  156,  s.  o.  6  B.  &  C.  385. 

Assumpsit  cannot  be  maintained  for  a  chose  in 
action,  in  the  name  of  a  trustee,  under  the  Scotch 
Bankrupt  Act,  54  Geo. 3.  c.  137.  Jtfery  v.  M'Tag- 
gart,  6  M.  6c  a  196. 


ASSUMPSIT. 


«T 


(B)  By  AMD  AQAIlfST  WHOM  MAINTAINABLE. 

A  moral  obligation  is  a  good  coniideration  for  a 
promiae  :  hence,  'where  a  person  borrowed  a  sum  of 
money  in  1807,  and  in  1815,  stated  by  parol  to  an 
attorney,  that  the  plaintiff  was  entitled  to  it ;  and 
that  be  had  provided  for  it  in  bis  will,  and  in  18S5, 
he  died.  wiUiout  having  made  sucb  provision, — it 
waabolden»  in  an  action  against  the  executor,  that 
the  promise  was  good ;  and  that  neither  the  Statute 
of  Frauds  nor  of  Limitations  extended  to  it.  Wells 
T.  Norton,  «  C.  &  P.  S83.  [Best] 

And   a  moral  obligation,    accompanied  with  a 
distinct  promise,  is  binding  in  law ;  thus,  where 
defendant  agreed  to  pay  plaintiff,  in  consideration  of 
her  becoming  his  tenant,  tOl.  to  repair  the  house, 
and  also  to  make  certsin  alterations,  and  plaintiff 
became  tenant  under  a  lease  in  which  this  agree- 
ment was  not  stated,  and  did  the  repairs;  when 
defendant  promised  to  pay  for  them :  Held,  that  he 
was  liable  at  all   events  on  the  account  stated, 
althoogh  the  agreement  had  not  been  introduced 
into  the  lease.     Seago  v.  Deane,  6  Law  J.  C.P.  66, 
s.  c.  4  Bing.  459,  s.  e.  1  M.  &  P.  f  37. 

A  vendee,  by  keeping  an  article,  not  supplied  ac- 
eording  to  his  order,  an  unreasonable  time,  makes  it 
bis  own.  Milner  v.  Tucktr,  1  C.  &  P.  15.  [Bur* 
rough] 

Any  person,  whether  he  be  overseer  or  not,  who 
desires  a  surgeon  to  attend  a  poor  man,  renders 
himself  liable.  WatUng  v.  Walters,  1  C.  &  P.  133. 
[Park] 

An  implied  eontract  cannot  be  raised  where  the 
parties  have  entered  into  an  express  contract  by  deed. 
Therefore,  where  the  tenant  of  certain  premises 
underlet  a  part  by  deed,  and  his  original  landlord 
distrained  for  rent  upon  the  under-tenant, — ^it  was 
holden,  that  the  under-tenant  could  not  maintain 
assumpsit  against  his  lessor,  to  recover  the  money 
paid  under  the  distress.  SehUnektr  t.  Maxtey,  9 
B.  &  C.  789.  s.  o.  5  D.  &  R.  747. 

Assumpsit  lies  by  the  Southwark  Bridge  Com- 
pany, for  the  use  and  occupation  of  premises  held 
under  them.  Southtoark  Bridge  Company  v.  SilU, 
2  C.  &  P.  371.  [Best] 

Assumpsit  lies  by  ue  City  of  London  Gas-Light 
and  Coke  Company,  for  gas  supplied  to  the  occupiers 
of  a  wharf,  since  it  is  not  necessarv  that  there  should 
be  any  de^  executed.  London  Got' Light  Company 
Y,  NickolU,  2  C.  &  P.  365.  [Best] 

Where,  by  bills  of  lading,  sugars  were  made 
deliverable  to  Messrs.  C.  &  Co.,  or  to  assigns,  he  or 
they  paying  freight  for  the  same,  and  Messrs.  C.  & 
Co.  indorsed  the  bills  to  the  defendants,  and  after- 
wards became  bankrupts ;  and  the  brokers  of  the 
ship-owner,  being  ignorant  that  the  bills  of  lading 
bad  been  indorsed  by  Messrs.  C.  &  Co.  to  the  defen- 
dants, or  that  the  former  had  become  bankruftts, 
applied  to  them  for  payment  of  the  freight,  and 
afterwards  brought  an  action  against  the  defendants 
to  recover  it:  Held,  that  they  were  liable,  on  the 
ground  that  the  holder  of  a  bill  of  lading  is  bound 
to  know  that  he  is  liable  for  freight,  and  that  whoever 
obtains  the  delivery  of  goods  under  such  bill,  con- 
tracts hy  implication  to  pay  the  freight  due  on  them. 
Btmgal  V.  KembU,  4  Law  J.  C.P.  103,  s.  o.  3  Bing. 
^83. 

The  defendant  having  undertaken  to  assign  a 


certain  lease,  the  plaintiff  repaired  the  premises : 
Held,  that  be  was  liable  to  an  implied  assumpsit  for 
the  repairs,  if  he  refused  to  assign  the  lease.  Gray 
V.  Hill,  1  R.  &  M.  4«0.  [Best] 

A  corporation  aggregate  may  maintain  assumpsit, 
for  use  and  occupation,  against  a  tenant  who  has 
held  premise  under  them  and  paid  them  rent,  on  the 
g^und,  that  as  he  had  occupied,  the  consideration 
was  executed.  The  Mayor  and  Burgesees  of  Stafford 
V.  Till,  5  Law  J.  C.P.  77,  s.  c.  4  Bing.  75, 

The  plaintiffs,  as  directors  of  a  water-work  com- 
pany, were  incorporated  by  act  of  parliament,  and 
empowered  to  make  contracts,  &o.  tor  the  carrying 
on  of  their  works :  Held,  that  they  were  not  thereby 
authorised  to  contract,  otherwise  than  under  the 
coiporation  seal ;  and  that,  therefore,  they  could  not 
maintain  astumptit  for  the  breach  of  an  agreement 
(not  under  seal)  for  supplying  the  company  with 
pipes.  East  London  Water  Works  Company  y. 
BaiUy,  5  Law  J.  C.P.  175,  s.  c.  4  Bing.  283. 

Where  an  order  by  one  peraon  on  another,  to  pay 
a  sum  of  money  to  a  third  is  irrevocable,  as  between 
the  giver  and  receiver  of  the  order;  and  the  person 
upon  whom  it  is  made  assents  to  it — there  is  a  suflS- 
cient  privity  of  contract  between  the  receiver  of  the 
order  and  the  person  on  whom  it  is  made,  to  entitle 
the  former  to  maintain  an  action ;  although  the  giver 
of  the  order  has  attempted  to  revoke  it.  Metealfr, 
Clough,  6  Law  J.  K.B.  281,  s.  o.  2  M.  &  R.  178. 

(C)  Consideration. 

A  moral  obligation  is  a  good  consideration  for  a 
promiae.  Wells  v.  Horton,  2  C.  &  P.  383.  (5upra,  B.) 

Suffering  another  to  do  that  which  is  beneficial,  is 
sufficient  to  raise  a  good  consideration  for  an  im[Slied 
promise.  Davis  v.  Morgan,  4  B.  &  C.  8,  s.  c.  6  D. 
&  R.  42. 

Where  a  declaration  in  assumpsit  stated,  that  the 
plaintiff  had  retained  tbe  defendant,  at  his  request, 
to  lay  out  700/.  in  the  purchase  of  an  annuity ;  that 
the  defendant  promised  to  lay  it  out  securely ;  and 
that  the  plaintiff  delivered  to  him  the  money  for 
that  purpose — breach,  that  the  defendant  laid  it  out 
improperly :  It  was  holden  that  after  verdict  the 
consideration  appeared  sufficiently  in  the  declaration. 
Whitehead  v.  Greetham,  f  Bing.  464,  s.  o.  1  M*Clel. 
&  y.  205. 

(L)  Pleadings. 

The  first  two  counts  of  a  declaration  alleged,  that, 
in  consideration  that  the  plaintiff  would  retain  and 
employ  tbe  defendants  to  invest  a  sum  of  money  in 
the  purchase  of  an  annuity  for  the  plaintiff,  the  de- 
fendants undertook  to  do  their  duty  in  the  premises ; 
that  the  plaintiff  did  retain  and  employ  the  defen- 
dants ;  that  tlie  defendants  purchasea  an  annuity  for 
the  plaintiff,  but  did  not  do  their  duty  in  the  pre- 
mises, but,  on  the  contrary,  took  an  insufficient 
security  for  the  payment  of  the  annuity ;  and  that 
the  defendants  then  and  there  had  notice  of  all  the 
premises : 

Semble — These  counts  are  bad,  for  not  averring  a 
damage  sustained  by  the  plaintiff;  for  though  tiie 
security  was  insufficient  when  taken,  subsequent 
circumstances  might  have  rendered  it  available. 

A  third  count  contained  a  similar  allegation,  by 
reason  whereof  the  plaintiff  lost  tbe  money  invested : 
Held  bad,  in  arrest  of  judgment ;  for  it  did  not  state 
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tliat  tba  deftndiiiti  w«ie  onployed  Vy  tke  plaintiff 
in  9MJ  paxticvlar  chan^ter,  e.  ^.  ■•  attornies,  «o  as 
to  Buke  them  raspouible  for  want  of  skill,  in  takings 
a  bad  secari^,  tbondi  not  gidlty  of  neglect  or  dia- 
honarty ;  aof ,  secondly,  did  it  state  tkat  any  rawazd 
was  to  be  paid  to  them  on  such  retainer,  DmrtneUl 
T.  HoKord.  SLaw  J.  K.B.  846»  a.  e«  4  B.  &  C.  345, 
s.  e.  6  D.  &  R.  438. 

The  plaintiff  must  declare  spedallpr  where  there 
is  a  special  agreement,  and  it  is  conditional ;  but  if 
be  afirms  that  fine  agreement  was  cancelled,  he  most 
prove  that  it  was  acqoiesoed  in  by  all  the  parties* 
i>a9tf  T.  NUhMi,  2  Chit.  320. 

In  an  action  of  iMiimpsit,  the  declaration  alleged 
that  the  plaintifii,  as  asaignees,  had  been  possessed 
of  certain  terms  in  leases  and  stodc  in  trade,  and 
that  the  aame  were  put  op  to  auction  on  certain  con- 
ditions^  and  the  defendant  became  purchaser,  and 
afterwards  the  leases  were  set  out;  it  was  deter- 
mined, that  it  was  nqt  neceasaiy  to  set  ont  the  nature 
of  the  terma,  and  the  precise  days  on  which  they 
commenced,  and,  therefore,  a  vsrianoe  was  immate- 
rial ;  but  it  might  have  beei|  otherwise,  if  such  an 
inaccurate  allegation  had  been  used  in  an  action  for 
the  price  of  the  lands. — SembU,  it  would  not  be  a 
misdescription  of  a  lease,  stating  the  lease  as  com- 
mencing on  the  15th  day  of  Febraanr,  when  the 
habendum  wss  from  thst  date.  Witch  t.  FtMher,  d 
Taunt.  33fr,  s.  e.  t  B.  Mo.  378. 

Where,  in  assumpsit,  the  plaintiff  declared  that 
he  had  bargained  with  J  E  for  the  purchase  of 
three  houses  for  a  certain  sum ;  and  that  the  defen- 
dant agreed  to  pie  him  40/.  for  bis  bargain,  if  he 
would  permit  bun  to  be  the  purchaser  instead  of  the 
plaintin,  and  aTSirred  that  he  had  become  such  pur* 
ohsssr: 

The  Court  of  Common  Pless  held,  that  socb  de- 
claration might  be  supported,  slthoogb  there  was  no 
written  contract  for  ue  purchase  of  the  houses 
between  the  plaintiff  and  J  £,  as  the  latter  allowed 
the  defendant  to  become  the  purchaser ;  and  he  was 
in  fsct  let  into  possessiott  of  Uie  premises.  Seaman 
r.  Price,  2  Bing.  437,  s.  c.  1  C.  &  P.  569. 

The  Court  of  King's  Bench,  on  a  writ  of  error, 
affirmed  that  judgment.  Price  ▼.  Seaman,  4  Law  J. 
K.B.  S,  s.  c.  4  B.  &  C.  5S5,  s.  o.  7  B.  &  R.  14. 

An  srenneDt,  on  a  promise  by  the  defendant  to 
pay,  if  the  plsintiff  would  suspend  the  proceedings 
on  s  cognovit  sgainst  A,  thtt  the  plaintiff  did  sus- 
iMTttd  the  proceedings,  without  ststing  for  how  long : 
UmUI  to  be  saAciijQtsftsr  Terdiet,  because  it  must  be 
Uk4U  to  foesn,  tl/st  the  forbssrance  was  until  the 
4*y  of  usynMriit  S|i|>oiiited  by  the  defendant,  and 
thni  utf'U  MuHtnmut  must  bars  been  prored  on  the 
(#>»^     rayne  f,   WiUcHt  6  Law  J.  K.B.  107,  s.  c. 

r  1^,  Ac  r;,  4«;j, 

A  itUn  ot  S0  Mixituni  sisted  to  an  action  of  as- 
iH*mimi  nt  irttd,    AHiierley  r,  Kvant,  I  Ken.  250. 

A't^/uffU  til*  4«r«riidsot  to  sn  sction  of  asaumpsit 
l4^40  thfti  **  Imp  did  not  undertake,"  omitting  the 
¥>ht4t^,  **  Of  ^t/miim  in  manner  and  form,"  &c.  it 
4^^M  «^/A  mtiit^/fifoi  ih«  pisiatiff  to  sign  Judgment  for 
¥fi>ht  *A  s  \Atm,    kmiih  ¥,  Jene$,  3  O.  6c  U.  691. 

'io  tut  u^^UfU  of  si>«Minpeit  on  »<iv«ral  promises, 
fi*  d*^  ttAmd  ^Akudud  f hat  a  pine  uf  wina  wss  giren 
io  nmhutit*  ipm  ftf  tUM  <«aae  or  action  \  on  special 
A^ot**tf*f,  ti*M  (toi$n  h«ld  that  Ufs  pUi*  #as  bad. 
ihf,hfn^n  f,  'ittfmrdMtUMi,  *>3, 


Held,  that  a  plea,  that  the  defendanta*  undertaking 
was  for  the  default  of  another,  without  writing, 
and  without  consideration,  might  be  pleaded, 
although  the  facts  might  hare  been  g^ren  in  eridenoe 
under  the  general  iasue. 

So,  a  piea  that  the  person  for  whom  the  defen- 
dants' undertaking  was  giren,  was  a  feme  oorert. 
MoMgt  V.  Amee,  6  Law  J.  C.P.  75,  4  Bing.  470,  s.  c. 
1  M.  &  P.  294. 

Where  a  plea  stated  that  the  defendants  were 
executors,  and  made  a  promiaeory  note  aa  executors, 
and  plene  tidministravit  prater; — special  demurrer 
thereto,  that  they  had  thereby  made  tbemselres 
personally  liable,  and  admitted  that  they  had  assets 
for  the  note ;  that  it  might  hare  been  giren  for 
their  own  debt ;  and  that,  they  baring  promised  to 
pay  with  interest,  they  could  not  become  liable  for 
it  in  their  representatim  character :— the  Court 
held,  that  such  plea  was  insufficient,  and  afforded 
no  answer  to  the  action.  Chitds  r.  Moama,  5  B.  Mo. 
f  8f ,  s.  c.  2  B.  &  B.  460. 

Declaration  in  assumpsit  by  the  assignee  of  a 
bankrupt,  containing  eignt  counts, — the  first  six  of 
which  stated,  that  the  defendant  was  indebted  to  the 
bankrupt  before  bis  bankruptcy  for  goods  sold,  &c.; 
and,  in  each  of  these  counts,  the  defendant  was 
stated  to  be  indebted  to  the  bankrupt  in  the  sum  of 
50^ ;  and  the  declaration  concluded  by  atating  the 
damage  to  be  that  aum.  Plea  to  tfaeae  first  aix 
oounts :  that  before  the  bankruptcy,  an  account  was 
stated  between  the  bankrupt  and  defendant,  of  and 
concerning  the  aereral  sums  in  those  counts  specified, 
and  upon  that  occasion,  the  defendant  was  found  to 
be  indebted  to  the  bankruptin  the  sum  of  14i.  lOi.  2d., 
for  which  sum  the  bankrupt  drew  a  bill  upon  dte 
defendant,  which  he  accepted  for  and  on  account  of 
the  said  sereral  promises  in  those  six  counts  men- 
tioned ;  and,  by  reason  thereof,  the  defendant  became 
and  was,  and  still  is  liable  to  pay  the  bill:  Held, 
that  such  plea  was  bad  on  general  demurrer,  as  it 
waa  pleaded  to  the  whole  of  the  plaiatiff'a  demand 
in  the  first  six  oonnts,  and  did  not  state  that  the  de- 
fendant was  indebted  no  more  than  the  amount  for 
which  the  bill  waa  drawn  and  accepted ;  and  that 
the  giring  a  bill  for  a  less  sum  was  not  a  satisfac- 
tion for  the  amount  of  the  debt  claimed.  Rolt  r. 
Watton,  5  Law  J.  C.P.  18. 

(M)  Evidence. 

A  declaration  in  assumpsit  stated,  that  in  consi- 
deration that  the  plaintiff  had  delirered  a  watoh  to 
the  defendant  to  be  repaired,  the  latter  undertook  to 
return  it  to  the  plaintiff;  and  assigned  for  breach, 
that  he  did  not  return  it ; — proof  that  the  defendant 
baring  repaired  the  watch,  tendered  it  to  the  plain- 
tiff, who  requeated  him  to  take  it  to  hia  uncle,  who 
would  pay  him  for  it ;  but  the  defendant  being  unable 
to  find  the  piaintiff'a   uncle,  delirered   it  to   his 
brother,  from  whom  it  was  afterwards  stolen  :  Held, 
that  the  plaintiff  was  entitled  to  recorer  the  ralae  of 
the  watch  ;  although  it  waa  objected,  that  there  was 
a  rariance  between  the  declaration  and  eridenoe,  as 
the  former  ought  to  hare  been  founded  on  the  new 
contract  to  delirer  to  the  plaintiff's  uncle.     Wit$(m 
r.  Powi$,  4  Law  J.  C.P.  192. 

If,  in  an  action  of  assumpsit,  on  the  cress-eznnii. 
nation  of  the  plaintiff's  witnesses,  it  appears  thnt 
there  is  a  written  contfact,  the  plaiutiv  oanvot  in 
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saeb  MM  reeover  iiiid«r  tbe  quantum  mmvit:  but  if 
the  plaintiff  fau  proved  a  quantum  mtruit,  and  the 
fact  of  the  existence  of  such  contract  oomet  out 
in  the  progreae  of  the  defendant's  ease,  the  cause 
ma^  proceed,  provided  the  plaintiff  does  not  require 
its  production.  Domsr  t.  Langton,  1  C.  &  P.  168. 
[Abbott] 

Counts  in  imd^tatus  amumpnt  for  houses  bar» 
gained  and  sold,  and  for  carcasses  bargained  and 
sold,  can  only  be  supported  by  proof  of  a  written 
assigDmttBt  to  the  defendant,  witbin  the  Statute  of 
Kmids. — Qu^re,  if  assumpsit  is  the  right  form  of 
•ctioB.   Fnmhifian  t.  Statmun,  3  Law  J.  K.B.  230. 

Where  a  plaintiff  declared  in  assumpsit  generally 
fer  tails  of  fiih,  and  it  appeared  in  evidence,  that  he 
was  entitled  to  certain  fish,  when  selected,  as  toH  : 
It  was  held,  thaC  the  evidence  did  not  sapport  the 
deekration,  which  should  have  averred,  that  the 
■election  had  been  made ;  and  thence  charged  the 
tadebitatiu  aasutupnt.  Lord  Falmouth  v.  Ptnrope, 
5  Law  J.  K.B.  156,  8.  c.  6  B.  &  C.  385. 

An  averment,  that,  in  consideration  that  the  plain- 
tiff would  consent  to  suspend  prooeedings  on  a  cog- 
novit against  A,  the  defendant  promised  to  pay,  is 
proved  by  evidence  of  a  contract,  which  stated,  that 
w  consideration  of  the  plaintiff  having  consented  to 
suspend  proceedings,  the  defendant  promised  to  pay. 
Payua  T.  Wiison,  6  Law  J.  K.B.  107,  s.  c.  7  B.  & 
C.4C3,  s.  c.  1  M.  &  K.  708. 

A  receipt  acknowledging  the  receipt  of  money, 
and  promising  to  be  accountable  for  it,  will  support 
an  indehUatu*  attumpsit*  Harrit  v.  Huntbackf  f 
Ken.  f  8,  s.  e.  1  Borr.  373. 


ATTACHMENT. 

1.  AT  LAW, 

[See  Abbftration,  and  Attokkby  and 
Solicitor.] 

(A)  When    and    upon    what   grounds 

GRANTED. 

^B)  For  non-pa ymentof  honey  and  costs. 

C)  For  not  obeying  a  suBp<£NA.—See 
Witness. 

'B)  For  a  Rescue. 

^£)  Against  Sheriffs. 
("aj  Far  not  returning  vfrits* 
fb)  Far  not  bringing  in  the  body. 
(F)  Rule  for,  when  and  how  served. 

t.  IN  EQUITY. 

(A)  Where  granted  or  refused. 

(B)  Execution  and  return  op. 

(C)  Irregularity  in  -,  and  when  set  aside. 


? 
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1.  AT  LAW. 

(A)  When  and  upon  what  grounds  granted. 

A  contempt  of  court  consists  in  a  wilful  disobe- 
dience of  its  orders.  Hence,  to  entitle  a  party  to 
an  attachment  against  a  defendant  for  not  complying 
^th  an  order,  directing  him  forthwith  to  reinstate 
ptenises  which  he  had  injured  by  alterations,  a 
demand  of  perfonnsace  must  be  shewn,  as  well  as 


the  service  of  the  order.  Dodington  v.  Hudeon,  2 
Law  J.  C.P.  58,  s.  c.  1  Bing.  410,  a.  o.  8  B.  Mo. 
510.  I 

An  attachment,  and  not  an  information,  lies 
against  aparty  for  execntiog  process  by  undue  means. 
Anon,  t  Ken.  372. 

The  Court  will  not  grant  an  attachment  against  an 
attorney  for  not  performing  his  undertalring  to  re- 
fund money,  upon  his  bill  being  taxed.  The  usual 
course  is,  to  make  the  order  for  taxing  it  a  rule  of 
court.     Marling  v.  Tongue,  1  Law  J.  K.B.  108. 

The  Court  refused  to  grant  an  attachment  against 
a  peiBOn  who  had  practised  as  an  attorney,  without 
baring  [been  aAttitted  as  an  attorney ;  but  left  the 
party  to  sue  for  the  penalty  given  by  the  2  Geo.  f  • 
e.  83.  s.  f4.     Matthewi  v.  Royle,  6  B.  Mo.  70. 

An  attorney  gave  an  undertaking  in  a  cause  in  tbe 
Court  of  Common  Pleas.  He  was  not  an  attorney 
of  that  court,  and  the  Court  of  King's  Bench  refused 
to  entertain  a  motion  for  an  attachment.  Anon.  1 
Law  J.  K.B.  188. 

Where  an  act,  directed  to  be  done  by  an  order, 
will  take  three  weefks  f»r  the  completion  of  it,  an 
attachtaent  may  be  granted,  at  the  expiration  of  four 
days,  against  uie  defendant,  for  not  commencing  it 
before  the  expiratibn  of  the  latter  period.  Doding- 
ton  r,  Hudton,  f,  Law  J.  C.P.  58,  s.  c.  1  Bing.  464, 
s.  c.  8  B.  Mo.  510. 

An  attachment  lies  against  a  party  for  disobeying 
an  habeas  corpus  at  common  law.  Rex  v.  Barber,  2 
Ken.  289. 

An  attachment  lies  against  a  mayor  for  not  obey- 
ing a  peremptory  mandamus,  though  there  was  no 
personal  service.  Rex  v.  the  Mayor  of  Fowey,  5  D. 
&  R.  614. 

(B)  For  non-payment  of  money  and  costs. 

[See  Costs.] 

An  attachment  for  non-payment  of  money  pur- 
auant  to  an  order  of  court,  is  absolute  in  the  first 
instance ;  and  a  misnomer  of  the  party  in  the  order 
(being  an  attorney  of  the  Court  of  King's  Bench), 
by  calHng  him  John  instead  of  James,  is  not  an  ob- 

i'ection  to  the  application,  when  made  against  him 
ty  his  right  name,  if  he  has  attended  and  consented 
to  summonses  when  wrongfully  designated.  Ste- 
venton  v.  Power,  9  Price,  384. 

A  person  cannot  be  attached  by  process  out  of  the 
Court  of  the  Sheriffof  London,  where  he  has  money 
in  his  hands,  and  is  about  to  pay  it,  pursuant  to  an 
award  made  under  an  order  of  court.  Caila  r. 
£lgood,  1  Law  J.  K.B.  33,  s.  c.  2  D.  &  R.  193. 

On  motion  for  an  attachment,  for  not  paying 
money  pursuant  to  the  Master's  allocatur,  the  affi- 
davit must  state,  that,  at  the  time  of  serving  the 
office  copy,  the  original  order  was  shewn  to  the  de- 
fendant.    Eeid  V.  Deer,  7  D.  &  R.  612. 

The  Court  will  grant  a  rule  to  shew  cause  why  an 
attachment  issued  on  a  Master's  allocatur  should  not 
be  set  aside,  if  it  appear  that  it  issued  for  more  than 
was  the  exact  amount.  Daniel  v.  Bishop,  13  Price, 
129,  s.  c.  1  M'Clel.  61. 

(D)  For  a  Rescue. 

Tbe  Conrt  will,  in  the  first  instance,  grant  an 
attachment  aninst  peraons  named  in  the  sheriff's 
return  as  being  guilty  of  a  rescue.  Bernard  r. 
Taylor,  6  Law  J.  K.B.  324. 


I 


40 


ATTAi 


•» ;  I  I  A. 


(1 


j.CJP.ja. 


»»■•> 


«b*  binir.  ami  gteuwii  aa 
It  v«»  Mi.  t&«l  CM  , 

which  «M|M  OiM-««»  «t 

th«Ni  m  vntstiAiT  HtVtt  t^c^i^r 

bgi^  im**K  A*  «AMr  p«c  ui _ 

^IV^M  !!»><«!«  g«  (Mttta^  kit  W*l  «  liM  th>M  tki«  tt/(«^f 

¥»a  «M  «»C  *vv\  ;•»#  M.MW»  *'  ;W  Kn^.  «r  «k«i  cWr 

¥*:i'<\  ^  »(^  «*  1^  *«»;iti*  tV  ^*^«ltuf  %»  «B  »tuc^ 

4¥itK' .  v»¥  wUk h  ih*  J^ «nI*«|'»  ttttfrtM^r  sUiM«l  fc» 
IMMM%  i«  Ih*  >wxtjf*  »  ^^H^^.  Wl  IV  mi*  I*  Wtajf:  m 

yJkiiit^i^  »  *«hH^^ ,  ^  IV  iHk  4fV  v^  tUl  *N«. 


tfe  bod  J  had  bMB  ob- 
o«  «  rale  whkh  ex- 


abial  kad  iMea  lost,  let 

of  tlie  boil  iiovni|^ 

OBpojneaK^ 


U  Pkicii^  f6f. 


s.  e. 


to  pot 


bnagiag  in  tbo 
£mm  r. 

IbrooC 

on  n  aft. 

ofibo  boil. 

WUmm  T.  GM- 


(T)  KruFoft, 


AX*  HOW  SCETED. 


agoim  a  sheriff  ftr 
i J  be  served  oa  the  day 
Pkipam  T.  Bemr,  13  Price,  SOB. 
It  mast  be  aenred  persoiially. 
refand  to  order  that  senrioe  at  tbedvd- 
be  deesMd  good  senrioe  of  a  nds 
opoB  an  affidarit,  that  ibe  dsfes 
m4  difioilt  to  be  met  vitb,"  sod 
It  bad  tried  all  the  isfsss  is  liii 
ktbs,  before  he  could  serre  the 
persooa21j  with  the  award,  for  the  ooo- 
et  v'hich  the  attachmeBt  was  aoogbt  to 
be  <«XR«d.     CtrUitd  T.  Comidem,  1  Y.  &  J.  89. 


f.  IS  EQUITY. 

(^X)   WheME  GKARTEO  Ot  tEFTSED. 

Ab  BBJqtakiaf:  of  the  defendant's  solicitor  who 

to  ^>lMsr  to  a  bill  for  an  in* 
to  briB^  the  partj  into 
cqntesift  for  not  appearing  and  to  obuin  an  attacb- 
it.  Frmkrrtjm  r.  Giift^r.  9  Price,  146, 
Ab  sttBcbsMBt  cannot  be  obtained  for  want  of  an 
to  SB  ameaded  bill,  nntil  the  amendments 
cBtered  in  the  Six  Clerks*  Book  ;  and  it 
difimoKO  whether  the  original  bill  has 
SBSwcred  or  BOt.  Admmuan  r.  Blaekstock,  1 
&6C&11S. 

ilttsrhBifBt  grsBted  for  non-appearance  to  a  sub- 
poraa  serred  alMoad.  yiekcl  r,  Gwyn,  1  Sim.  389. 
Wb«i«  hnsbaBd  and  wife  were  co-defendants, and 
dM  b«i^BBd  was  abroad,  and  the  subpoena  against 
bvsbttad  and  wife  was  senred  upon  the  wife  alone, 
SB  attBcbsssBt  agaiBst  her,  for  want  of  appearance, 
««i  ordered  upon  motioB.     Bushell  v.  BushiU,  1  S. 

An  order  for  time  to  answer,  unless  drawn  up  and 
Bund.  will  Bot  stop  an  attachmenL  GayUr  t. 
Fill  J«An.  1  Sim.  386. 

After  exceptions  are  filed,  and  the  order  for  settings 
tbem  down  is  served,  sll  further  process  for  a  better 
iBSwer  is  stsyed  ipso  facto ;  nor  is  it  necessary  to 
coMS  to  the  Court  for  an  order  to  stay  proceedings. 
Km0mks  ▼• *  3  Law  J.  Cbanc.  7. 

An  answer  must  be  filed  on  the  erening  before 
the  seal  ^ay,  in  order  to  prevent  an  sttachment. 
Wkitikmm  T.  Hickmant  1  S.  &  S.  102. 
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And  though  an  answer  was  sworn  the  day  before 
the  seal  day,  but  was  not  actually  on  the  file  till  the 
emrliest  moment  of  the  seal  day,  it  was  held  to  be 
too  late.     Ibbotton  r.  Booth,  1  S.  &  S.  103,  n. 

Where  an  order  is  made  for  the  payment  of  money 
forthwith,  and  a  short  order  is  afterwards  obtained  9 
in  order  to  gronnd  an  attachment  for  non-payment, 
a  demand  must  be  made  under  the  short  order;  and 
a  deaaand  under  the  first  or  general  order  is  not  suffi- 
cient, no  time  for  payment  being  fixed  by  it.  LamJk 
T.  Wkhert,  1  Y.  &  J.  453. 

Upon  the  exocntion  of  a  decree  in  a  cause  of  pos- 
aeasion,  the  Court  of  Admiralty  declined  to  interfere 
fiirther  by  attachment.  Joku  of  London,  1  Hag.  342. 

(B)  Execution  and  return  op. 

It  is  altogether  irregular  to  execute  an  attach- 
ment,  for  want  of  appearance,  against  an  infant. 
^viken  ▼. ,  3  Law  J.  Chanc.  88. 

If,  whilst  ibe  defendant  is  in  custody  in  the  King's 
Bench  prison,  an  attachment  issue  against  him,  it  is 
to  be  lodged  with  the  Marshal,  and  an  habeas  corpus 
Bay  then  be  moved  for  before  the  return  of  the 
attachment      Trotter  v.  Trotter,  1  Jac.  633. 

Where  an  attachment  is  sealed  for  want  of  a  dedi- 
mus,  and  an  order  for  a  dedimus  has  been  obtained 
previously,  but  notice  of  it  is  given  to  the  plaintiff 
before  the  attachment  is  executed,  though  not  till 
after  it  is  sealed,  the  plaintiff  ought  not  to  execute 
the  attachment,  unless  payment  of  the  costs  is  re- 
fused.   Anon.  4  Law  J.  Chanc.  14f . 

(C)  Irregularity  in;  and  where  set  aside. 

The  defendant  being  in  default  for  want  of  answer, 
one  of  the  co-plaintiffs  dies ;  before  the  suit  is  re- 
vived, an  attachment  is  issued  against  the  defendant : 
Held,  that  the  attachment  is  irregular.  Gibson  v, 
Chetton,  3  Law  J.  Chanc.  3. 

The  Master  having  reported  the  answer  of  a  de- 
fendant insufficient,  the  plaintiff  served  a  subpoDOa 
to  put  in  a  better  answer :  exceptions  to  tlie  report 
were  taken,  and  the  order  for  setting  them  down  to 
be  argued  was  served,  before  the  defendant  was 
brouf^bt  into  contempt^  but  not  till  eight  days  from 
the  aervice  of  the  subpoena  had  elapsed :  Held,  that 
an   attachment  subsequently  issued,  for  want  of  a 

better  answer,  was  irregular.     Kitoulet  v. , 

3  Law  J.  Chanc.  7. 

Where  a  defendant,  after  notice  of  the  plaintiff's 
intention  to  issue  an  attachment,  unless  an  order  for 
time  is  obtained,  procures  the  order,  but  is  unable, 
on  account  of  the  press  of  business,  to  get  it  drawn 
op,  and  omits  to  give  the  defendant  notice  of  the 
Older  until  an  attachment  is  sealed,  he  cannot  set 
aside  the  attachment  Kirkpatriek  v.  MeerSf  2  Sim. 
16. 

It  is  irregular  to  seal  an  attachment,  before  the 
affidavit,  which  is  the  ground  for  issuing  it,  is  filed. 
Gardner  v.  Howe,  6  Law  J.  Chanc.  175. 

Exceptions  to  an  answer  having  been  allowed, 
plaintiff  obtained  an  order  to  amend,  and  for  defen- 
dant to  answer  the  exceptions  and  amendments  at 
the  same  time :  defendant  put  in  an  answer  to  the 
amended  bill  only.  The  plaintiff  then  issued  an 
attachment :  Held,  that  it  was  irregular,  and  that 
plaintiff  ought  to  have  moved  to  take  the  aecond 
answer  off  the  file«  De  Tottet  v.  Lopez,  t  S.  Ac  S.ll. 

DiOBST,  18Sf— 18?a 


ATTACHMENT  OF  PRIVILEGE. 

An  irregularity  in  the  return  of  an  attachment  of 
privilege,  in  being  returnable  after  the  essoign  day, 
and  before  the  quarto  die  post,  instead  of  a  day  cer- 
tain in  full  term,  may  be  permitted  to  be  amended 
on  payment  of  costs,  and  costs  of  the  rule.  Adams 
V.  Luek,  6  B.  Mo.  113,  s.  c.  3  fi.  &  B.  25. 


ATTAINDER. 

[See  Copyhold.] 

The  income  of  certain  personal  property  is  givtu. 
to  A  for  life ;  and,  after  his  decease,  to  B :  A  is  con- 
victed of  a  capital  felony  ;  and  receives  sentence  of 
death,  which  is  commuted  into  transportation  for 
life:  Held,  that  B's  interest  does  not  take  effect  by 
the  forfeiture  of  A,  aud  that  the  Crown  is  entitled 
to  the  income  during  the  life  of  A.  Hiett  v.  the 
Aitomey  General,  5  Law  J.  Chanc.  69. 
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(E) 


AND 


(A)  Qualifications  of. 

(B)  Of  the  Certificate. 
Privileges  and  Disabilities. 
Duties  and  Liabilities. 
Appointment  of. 
Connexion  between  Attorney 

Client. 
(G)  Summary  Jurisdiction  of  the  Court 

over. 
(H)  Lien  of. 
( 1 )  Remedy  for  Costs. 
(K)  Striking  off  the  Roll. 
(L)  Re-admission. 


(A)  Qualifications  op. 

A  yooog  man  served  three  years  in  the  office  of 
an  attorney,  under  the  impression  that  be  had  been 
bound  an  articled  clerk  to  him.  It  appeared,  that 
the  articles  had  been  made  out  with  the  consent  of 
his  father  in  the  name  of  another  attorney,  who  was 
not  a  partner  with  his  master,  and  almost  unknown 
to  him.  The  Court  would  not  interfere,  snd  said, 
that  the  act  2f  Geo.  2..  was  imperative,  and  that 
they  could  not,  by  any  possibility,  make  the  three 
years'  service  available.  Sandy*s  case,  1  Law  J. 
K.B.  152. 

An  articled  clerk  to  an  attorney  must  serve  under 
the  articles  for  five  years  continuously,  and  be  cut 
Juris  to  contract  to  serve,  and  to  serve  during  all  that 
time.  Thus,  where  a  surveyor  of  assessed  taxes 
served  a  nominal  clerkship  for  five  years,  though  the 
duties  of  his  office  only  occupied  one-eighth  of  his 
time,  he  was  struck  off  the  roll.  Having  lost  bis 
office,  he  served  near  three  years  under  otlier  articles, 
and  was  again  admitted  on  affidavit,  that  for  different 
periods  during  the  first  five  years,  amounting  in  all 
to  three  years,  he  had  served  his  first  masters  :  but 
he  was  again  struok  off  the  roll,  on  the  ground  that 
his  service  for  the  first  five  years  was  broken,  and 
not  continuous ;  and  that  he  was  not  sui  juris  to 
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contract  for  that  seryice.  In  re  Tauhr,  S  Law  J. 
K.B.  24«,  8.  c.  4  B.  &  C.  341,  s.  c.  6  D.  &  R.  4^8. 
Where  articles  of  clerkship  were  duly  stamped 
and  executed,  and  transmitted  to  an  a^nt  in  London, 
for  the  purpose  of  being  in  rolled  with  the  proper 
officer  of  the  court ;  and  although  it  appeared  in 
the  agent's  book  that  tltere  was  an  entry  in  the  hand* 
writing  of  a  clerk,  wholiad  left  England,  of  having 
attended  the  inrolment,  and  paid  a  fee  on  that  occa- 
sion, but  there  being  no  such  entry  of  an  inrolment 
in  the  book  kept  at  the  Master's  office  ;  the  Court 
would  not  permit  a  counterpart  of  the  articles  to  be 
registered  nunc  pro  tunc,  or  order  the  party  to  be 
admitted  an  attorney.  Ex  parte  Fiigrim,  1  Law  J. 
K.B.  114,  s.  c.  1  B.  &  C.  264,  s.  c.  !2  D.  &  R.  439. 

(B)  Of  THE  Certificate. 

Where  an  attorney's  certificate  was  filed,  by  his 
agent's  mistake,  in  the  Court  of  King's  Bench,  in- 
stead of  the  Court  of  Common  Pleas,  and  he  had 
not  been  admitted  in  the  former  court,  and  the  plain- 
tiff sued  him  for  a  debt  in  an  inferior  court,  on  which 
he  sued  out  his  writ  of  privilege,  the  Court  ordered 
the  writ  to  be  quashed,  and  a  procedendo  to  issue. 
Niiou  V.  Hewitt,  3  Law  J.  C.P.  125,  s.c.  10  B.  Mo. 
270. 

Although  an  attorney,  who  omits  for  a  year  to  take 
out  his  certificate,  is  forbidden  under  a  penalty  to 
practise  as  an  attorney  until  he  be  re-admitted  ;  yet 
proof  of  a  certificate,  though  irregularly  obtained, 
IS  sufficient  primA facie  evidence  of  his  being  lawfully 
authorized  to  practise. 

And,  to  get  rid  of  this  presumption,  it  is  not  suffi- 
cient to  shew  that  he  has  not  been  re^admitted  of 
the  Court  in  which  he  was  originally  admitted ; 
because  it  will  be  presumed  tliat  be  has  been  pro- 
perly admitted  in  some  court ;  and  the  party  who 
attempts  to  shew  he  was  not  authorized  to  practise, 
must  shew  that  he  had  no  authority  in  any  court. 
Pearce  v.  Whale,  4  Law  J.  K.B.  86,  s.  c.  5  B.  &  C. 
38,  s.  c.  7  D.  &  R.  .512. 

The  year  within  which  an  attorney  must  takeout 
his  certificate  begins  to  run  from  the  time  of  his 
admission,  and  not  merely  from  the  time  of  his 
beginning  to  practise. 

>  And  therefore,  an  attorney  who  did  not  practiae 
until  a  year  after  his  admission,  and  not  even  then 
until  be  had  taken  out  his  certificate,  and  who  con- 
tinued in  the  following  yeara  to  take  out  his  certifi- 
cate, was  held  incapable  of  maintaining  any  action 
for  business  done,  while  he  had  a  certificate.  No- 
thing could  remove  the  difficulty  but  re- admission. 

But  qncre — whether  this  objection  is  not  now 
removed  by  the  Indemnity  Act,  7  Geo.  4.  c.  44. 
gent,  one  ^c.  r.  Hulkes,  6  Law  J.  K.B.  99. 

(C)  Privileges  and  Disabilities. 

Attomies  and  clerks  of  the  Court  of  Exchequer, 
may  sue  and  arrest  attoruies  of  the  other  courts  by 
capiat  of  privilege.  Bowyer  v.  Hoskim,  1  Y.  &  J. 
199 :  s.  P.  Walker  v.  Ru$hbury,  9  Price,  16. 

And,  semble,  that  attomies  of  the  Court  of  Com- 
mon  Pleas  at  Lancaster  have  the  same  right  to  arrest 
attornies  of  the  Courts  at  Westminster.  Hopkint 
T.  Ferrand,  1  Y.  &  J.  204,  n. 

A  sworn  clerk  of  the  Court  of  Chancery,  mav 
arrest  a  practising  solicitor  and  attorney  on  an 
i^ttachment  of  privilege,  and  bold  him  to  special 


bail.     Wainwright  ▼.  Smith,  5  Law  J.  Chan o.' 20, 
8.  c.  2  Ross.  568. 

If  the  plaintiff,  an  attorney  of  the  Court  of  King's 
Bench,  sue  by  bailable  process  a  person  who  is  an 
attorney  of  the  Court  of  Common  Pleas,  the  Court 
of  King's  Bench  will  not  require  him  to  plead  his 
privilege,  but  will  order  him  to  be  discharged,  or  the 
bail  bond  to  be  cancelled,  and  make  the  plaintiff  pay 
the  costs.  Person  t.  Henton,  t  Law  J.  K.B.  91, 
e.  0. 4  D.  &  R.  73. 

But  tlie  practice  in  the  Court  of  Common  Pleas  is, 
that  an  attorney  of  that  Court  who  has  been  arrested 
at  the  suit  of  an  attorney  of  the  Court  of  King's 
Bench,  must  plead  his  privilege,  and  cannot  be  dis- 
charged on  motion.  Adamsr.  Bugby,  5  Law  J.  C.P. 
76. 

A  defendant  who  is  an  attorney,  and  also  a 
Member  of  Parliament,  maybe  sued  as  an  attorney, 
without  noticing  his  parliamentary  privilege,  except 
by  forbearing  to  issue  process  against  his  person. 
Gray  v.  WUks,  5  Law  J.  KB.  291. 

An  attorney  suing  as  plaintiff  is  not  bound  to  in- 
dorse his  name  on  the  writ,  according  to  the  2  Geo.  2, 
c.  23.  s.  22,  whether  he  sue  by  attachment  of  pri- 
vilege, as  an  attorney,  or  by  latitat,  or  other  process, 
as  a  common  person.  Duncan  v.  Etches,  6  Law  J. 
K.B.  270. 

The  statutes  relative  to  attomies  do  not,  it  would 
seem,  prevent  them  giving  to  persons  not  attornies 
a  share  in  the  profits  of  their  business.  Candler  v. 
Candler,  1  Jacob,  225. 

The  words  in  the  12  Geo.  2.  c.  13.  s.  4,  that  any 
attomey  or  solicitor  commencing  or  prosecuting  sny 
action  or  suit  shall,  &c.,  do  not  prevent  a  solicitor, 
whilst  in  prison,  from  attesting  a  petition  in  bank- 
ruptcy, it  being,  strictly  speaking,  neither  a  pro- 
ceeding at  law  nor  in  equity.  Ex  parte  Thampton, 
1  G.  &  J.  308. 

If,  on  an  action  by  an  attorney  for  a  libel,  relative 
to  his  profession  and  business,  it  be  objected,  that 
the  action  cannot  be  supported,  as  the  plaintiff  had 
omitted  to  take  ont  a  certificate,  as  directed  by  the 
37  Geo.  3,  for  more  than  one  year,  during  the  time 
of  the  grievance's  mentioned  in  the  declaration,  it  is 
unavailable,  aa  he  may  sue  for  a  libel  reflecting  on 
his  character  in  that  capaoi^,  notwitlistanding  soeh 
an  omission.     J4met  ▼.  Stevens,  11  Price,  235. 

An  unqualified  person,  having  practised  aa  aa 
attorney,  being  a  prisoner  for  debt,  was,  upon  being 
sentenced  to  three  months'  imprisonment,  brought 
before  the  Court  by  a  special  order,  it  appearing 
that  he  was  not  able  to  pay  the  expense  of  a  day- 
rule.     In  re  Clark  and  others,  3  D.  &  R.  260. 

The  defendant's  attorney  entered  into  the  usual 
undertaking  under  a  judge *s  order,  to  pay  the  {^dain- 
tiff  the  amount  of  his  debt  and  costs;  and  the  defen- 
dant died  before  taxation :  Held,  that  the  attorney 
was  still  bound  to  perform  his  engagement  Hel tings 
V.  Jones,  3  Bing.  70,  s.  c.  10  B.  Mo.  360. 

Where  an  attorney  has  become  bail  to  the  rteriff, 
and  the  bail-bond  has  been  assigned,  the  Court  of 
Exchequer  will,  upon  the  usual  affidavit,  stay  pro- 
ceedings upon  the  bail-bond  upon  payment  of  costs. 
Mann  v.  Nottage,  1  Y.  &  J.  367. 

Although  communications  made  to  an  attorney 
fior  the  purpose  of  bringing  or  defending  an  action 
are  privileged,  yet  he  is  bound  to  divulge  that  which 
is  disclosed  to  him  previous  to  the  commencemeat 
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ot&ft  ftotioii.     WUUami  w.  Afudit,  1  C  &  P.  158, 
».  e.  1  K.  &  M.  34.  [Abbott] 

A  lolioitor  adviaad  his  oliantto  summon  a  meeting 
of  bis  creditors.  A  iqeetiog  wm  called.  In  the 
morning  of  the  day,  the  client  asked  the  attornej 
whether  he  could  safely  attend  such  meeting  with* 
out  being  arrested  for  debt*  and  the  attorney  told 
bim  to  remain  at  bis  office,  until  it  was  ascertained 
wbetber  the  creditors  would  engage  to  give  him  a 
»fe  oondoct.  The  client  remained  at  the  office  of 
the  attorney  upwards  of  two  hours  to  aroid  being 
^nested :  The  Court  hsU,  that  the  attomer  eould 
be  ezBSMned  to  prove  tho  whole  of  those  facts,  as 
eonalitutiiig  an  act  of  bankruptcy  by  the  cUent 
BramweU  ▼.  Lueau,  t  Law  J.  K.B«  161,  s.  c.  S  H. 
&  C.  745,  s.  6.  4  D.  &  R.  367. 

The  solicitor  under  a  commission  of  bankruptcy 
against  annuity  btokers,  who  hare  iaid  out  and 
sa(|Mnded  money  on  an  insufficient  secority^  is 
bound  in  an  action  against  the  brokers  to  produes 
tbefar  books  under  m  subpttua  duca  Ueum*  Hawkim 
▼.  Heward  «ad  GUdm,  1  C.  &  P.  22«,  s.  o.  1  A.  & 
M.  ^  [Oiffoid] 

The  deibndant's  attorney  being  called  lo  prore 
his  hand-writing,  he  refuseo,  on  the  ground,  that  be 
wan  oaiy  acquahited  with  it  fiom  having  seen  bim 
aigm  a  bail-bond,  which  being  a  proceeding  in  the 
cause,  must  be  deemed  a  con6dential  eommmnioation : 
hnt  it  waa  holden  not  a  priTileged  commooication. 
Hard  ▼.  Maring,  1  C.  &  P,  372.  [Abbott] 

The  Court  will  not  restrain  a  solicitor  from  dis** 
oloahig  oou&dential  comnnnioatioos  to  the  absence 
«f  Viiaeonduct.     Beer  r.  Wardt  3  J.  &  W.  77. 

An  attoRiey  is  not  allowed  to  give  eridenoe  of 
Abe  contents  of  a  deed  in  his  client's  possession ;  tiie 
client  refusing  to  produce  it.  Res  r.  Upper  Bod- 
diagUm,  b  Law  J.  MX!.  10,  s.  c.  6  D.  Ac  R.  7^6. 

Confidential  cosMnunioutioisfl  made  to  an  attor^ 
a^'n  olerk,  on  behalf  of  his  master,  are  pririleged. 
Tayim-  ▼.  FertUr,  2  C.  &  P.  195 :  ft.  P.  Bricheno  y. 
Thorp,  1  Jac.  500. 

He  is  bound  equally  with  his  master,  not  to  di- 
Toige  the  aecrets  of  the  dient ;  and,  wherever  the 
master  shonld  be  prevented  from  disclosing,  the 
dfsric  should  also  he  prevented.  Rex  v.  Upper 
Boddingtffn,  5  Iaw  J.  M.C.  10,  B.C.  8  D.&R. 
726. 

But  an  attorney's  clerk  may  disclose  statements 
made  to  him  by  his  master,  if  they  be  not  commu- 
nicated to  him  as  secrets,  and  do  not  aifect  the 
interests  of  any  of  the  attorney's  clients,  though  he 
is  artided,  and  bis  artides  bind  him  to  keep  his 
master's  secrets.  Webb  v.  Smith,  1  C.  fie  P.  337. 
[littledale] 

A  clerk  to  a  solioitor,  commencing  practice  for 
himself,  not  to  be  restrained  from  acting  as  solicitor 
for  parties  against  whom  his  master  was  employed, 
upon  general  allegations  of  his  having,  iu  his  former 
senice,  sequired  information  likely  to  be  prejudicial 
to  Che  clients  of  his  master.  MHchene  v.  Thorp,  1 
Jac.  300. 

One  of  two  solicitors,  who  where  partners,  be- 
came bankrupt ;  the  aasignees  excluded  the  other 
from  interfering  with  the  sffatrs  of  the  partnership : 
the  Court,  nevertheless,  refused  to  order  the  assig- 
•ses  to  deliver  to  him  the  papers  belonging  to  the 
tfenta  of  the  inn.  Davidson  v.  Napier,  1  6im. 
297. 


(D)  Duties  and  Liabilities. 

It  seems  to  be  the  business  of  the  solicitor  for  a 
private  act  of  parliament,  to  take  care  that  the 
standing  orders  of  the  House  of  Commons  are  com* 
plied  with,  even  though  they  relate  to  maps,  plans, 
&c.     Taylor  v.  Higgins,  1  Law  J.  K.B.  19. 

An  attorney,  imagining  that  the  two  causes  above 
bis  own  would  take  up  some  time,  left  the  court  at 
the  assise.  On  bis  return,  the  tenant  had  been 
palled  to  confess  lease,  eptry,  and  ouster.  It  was 
no^  sworn  that  counsel  had  been  instructed.  The 
Court  gran  ted  a  new  trial,  on  tlie  attorney  paying 
SkA  costA  out  of  bis  own  pocket.  Roe  v.  Doe,  1  Lavr 
J.  K.B.  154. 

WbeflB  a  de.ed  is  executed  by  a  client,  in  favour 
of  his  solicitor,  reversing  a  lije  interest  and  power 
of  revocation,  it  is  the  <Uity  of  the  solicitor  to  leave 
»  couttterpart  of  it  in  tlie  possession  of  the  dient* 
Batch  V.  Symes,  X  Tttrper,  93. 

An  attorney  who  takes  witnesses  tf}  an  inn,  is 
pn«i4  fecie  liable  tp  tjbe  ianke^per  for  t^e  expenses 
inoori^.     Cariss  v.  RAehardson,  1  Law  J.  K.B.  11. 

T\m  attorney  for  a  parish  indicted  for  not  repair- 
ing a  highway,  ^Dtared  in^  an  agreement  with  the 
jUtomey  for  theprosecutiopi,  whereby  be,  on  depart 
t^' ibiparUh,  consented  to  ivitbdrarw  a^^i^l  plea  and 
to  plead  guilty,  "  and  also  to  pay  all  the  costs:" 
And  *'  ^t  was  agreed,  that  the  costs  to  be  paid  by  the 
eaid  pariih,  should  be  taxed  by  Mr.  C .-  The  Court 
held,  that  the  Mtomey  was  penonaUy  liable  ;  and 
else,  that  it  was  not  a  condition  precedent  that  Mr. 
C  should  give  any  notice  to  the  defendant  of  the 
time  of  taxation*  Wetson  v.  MoiraU,  $  Iaw  J.  K.B. 
135,  a.  c.  1  C.  (k  P.  307. 

An  Attorney  pot  jin  hif  own  clerk  as  ope  of  the 
•bail,  who  was  not  excepted  to.  After  the  deiian- 
4afit  had  rendered,  the  iCourt  would  not  listjin  to  an 
iSppUcation  against  the  ^ttom^y.  Picketing  v. 
Sedgwick,  1  Lar  J*  K.B.  «48. 

The  plaintijSr  in  ^  Action  on  a  statute  passed  for 
the  preservation  of  game,  bei^g  insolvent,  and  his 
attorney  refusing  to  tell  by  whom  he  was  epiploved, 
4be  Couit  directed  the  action  to  be  stiur^,  and  or- 
dered the  attorpey  to  pay  the  costs  that  baid  be^n 
incurred,  unless  in  ten  days  he  gave  security  for 
the  payment  of  th^  costs.  Smth  r.  W<fit69u,  2  Law 
J.  K.iO.  9«. 

An  arrest  having  been  9«4®  by  a  person  xiot 
a^med  in  the  warrant,  who  did  it  at  the  request  of 
the  Attorney,  the  Court  discharged  the  party  out  of 
cuatod3%  and  ordered  the  attornejr  to  pay  the  costs. 
Bradbury  v.  Hunter,  2  Law  J.  K.B.  79. 

Although  a  rule  calling  on  an  attorney  to  answer 
the  matters  of  an  affidavit  is  discharged ;  yet,  if 
there  were  reasonable  and  probable  grounds  for 
moving  for  it,  the  Court  will  not  give  costs  to  the 
attorney.  Doe  d.  ThwMtee  v*  Roe,  1  Xaw  J.  K.^. 
245,  s.  c.  3  D.  &  E.  2^6. 

Circumstances  alone  are  the  criterion  by  which 
the  rule,  that  notice  to  an  attorney  in  one  transac- 
tion shall  be  notice  to  him  in  another,  is  governed. 
Afouft^crd  V.  Scott,  1  Turner,  280. 

Wherp  prooeediogs  were  stayed,  on  an  under- 
taking by  the  defendant's  attorney  to  pay  the  plain- 
tiff his  costs,  such  attorney  is  bound  to  do  so, 
although  the  defendant  died  before  the  commence- 
ment of  the  twtation  or  bail  put  in.  Heilingi  v. 
Xowa,  3  Law  J.C.P.  164. 
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An  ftttnrney,  by  not  entering  an  appMnnce,  par- 
snant  to  his  nndertaking,  rendera  himself  liable  to 
an  attachment.  Mcfuld  ▼.  Eabtrtt,  4  D.  &  R.  719. 
The  defendant's  nttomej  having  undertaken  to 
pay  OTer  a  snm  of  money  to  the  plamtiiT  within  one 
month,  he  waa,  on  motion,  ordered  to  comply  with 
his  ondertaking.  fitrcAmsAaw  v.  Jaek$tm,  3  Law  J. 
K.B.  «5S. 

StmbU — that  in  an  action  against  an  attorney  for 
negligence,  in  not  making  a  motion  to  set  aside  pro- 
ceedings for  irregularity,  if  the  declaration  aTer,  as 
the  eonaequence  of  the  neglect,  a  judgment  hy  de- 
faiilt,  and  further  proceedings  and  final  judgment 
and  execution,  the  judgments  are  of  the  gist  of  the 
action  and  not  merely  special  damage.  Godfrey  t. 
Salt,  3  C.  &  P.  192.  [Burrough] 

The  Court  will  not  allow  an  attorney  to  set  up 
the  Statute  of  Frauds,  to  escape  the  conaequenee  of  a 
written  undertaking,  which  he  has  given  in  a  cause : 
and  they  will  enforce  such  an  undertaking  upon 
motion;  and  not  leave  the  party  to  his  action. 
Semor  r.  Butt,  5  Law  J.  K.B.  1S8. 

Where,  after  payment  of  deht  and  costs  to  the 
aCtomeyy  the  agent,  not  being  in  due  time  apprised 
of  this  fact,  issued  execution,  under  which  the  debt- 
or's goods  were  taken, — it  was  held,  that  treapass  lay 
against  the  creditor  and  the  attorney,  as  the  act  of 
mialeasance  had  been  committed  after  the  pa3rment 
of  the  debt  and  costs  ;  though,  if  the  execution  had 
been  iaaued  before  payment,  it  would  not  have  been 
absolutely  neceaaary  K>r  them  to  interfere  and  stop  it. 
Bates  V.  Pilling  and  Seddon,  5  Law  J.  K.B.  40,  s.  o. 
6  B.  &  C.  38.  s.  c.  9  D.  &  R.  44. 

A  placed  money  in  the  hands  of  his  attorney  to 
invest  for  him,  giving  the  attorney  an  unlimited 
discretion  to  do  what  was  beat ;  the  attorney  ad- 
vanced the  money  to  B  on  mortgage,  but  discovering 
that  the  security  was  bad,  the  attorney  sued  out  a 
bailable  writ  in  A'a  name  against  the  borrower  for 
the  amount,  without  A's  knowledge :  Held,  that  B 
could  maintain  no  action  against  the  attorney  for 
arresting  him  without  the  authority  of  A,  if  the 
attorney  acted  bondjide,  and  A  afterwards  approved 
of  what  he  had  done.  AtuUnon  v.  Watton,  6  C.  & 
P.  «14, 

In  general,  an  attorney  who  has  become  bankrupt 
and  obtained  his  certificate,  is  not  liable  to  be  called 
upon  by  motion  to  pay  to  a  client  money  which  he 
had,  previously  to  hia  bankruptcy,  received  on 
account  of  that  client.  SembU,  that  it  would  be 
otfaerwiae  if  a  case  of  fraud  were  established  against 
him.  Ex  pttrt€  Culliford  v.  Warren,  5  I^w  J.  K.B. 
n9,  s.  c  8  B.  &  C.  120. 

The  statute  1  Geo.  4.  e.  119.  s.  11.  enacts,  that 
no  suit  in  law  be  proceeded  in  further  than  an  arrest 
on  mesne  process  by  any  assignee  of  an  insolvent's 
estate,  without  the  consent  of  creditors  and  appro- 
Iwtion  of  one  of  the  commissionera  of  the  insolvent 
court :  Held,  in  an  action  brought  by  an  attorney 
to  recover  his  bill  of  costs  incurred  in  an  action,  at 
the  suit  of  such  an  assignee,  that  it  was  incumbent 
on  the  attorney  to  prove  that  the  consent  of  creditora 
nnd  the  approbation  of  one  of  the  commissioners  of 
the  insolvent  court  had  been  obtained,  or  at  all  events 
that  he  had  informed  his  client  that  such  conaent 
was  necessary.  Allison  t.  Bayner,  6  Law  J.  K.B. 
85,  a.  c.  7  B.  &  C.  441,  s.  e.  1  M.  &  R.  «41. 
It  is  the  duty  of  an  att0Tney»  when  instructed  to 


bring  an  action  for  an  assault  for  which  the  plaintiff 
has  previously  prosecuted  the  defendant  to  convic- 
tion, and  received  a  portion  of  the  fine  from  the 
treasury,  to  dissuade  his  client  from  proceeding. 
Jacks  V.  Bell,  3  C.  &  P.  316.  [Tenterden] 

(£)  Appointment  or. 

A  proper  party  to  a  suit,  whose  name  has  been 
inserted  in  the  bill  as  a  plaintiff,  without  hia  own 
knowledge  or  concurrence,  will  not,  while  the 
record  remaina  in  that  state,  be  allowed  to  appear 
by  a  distinct  solicitor.  Pyecroft  v.  Gregory,  %  Law 
J.  Chanc.  1S2. 

A  retainer  to  commence  a  suit  which  abates,  is 
evidence  of  a  retainer  to  commence  another  action. 
Crook  V.  Wright,  1  R.  &  M.  «78. 

Receiving  out  of  court  the  money  produced  by  a 
suit,  is  equivalent  to  evidence  of  a  special  retainer. 
Grain  v.  Waintnan,  1  Law  J.  C.P.  21. 

Though  it  is  not  absolutely  neceesaiy,  yet  in 
correct  practice,  an  attorney  ought,  before  he  com- 
mences an  action,  to  take  a  written  direction  from 
his  client  for  ao  doing.  Ovfen  v.  Ord,  3  C.  &  P. 
349.  [Tenterden] 

An  attorney  cannot  be  compelled  to  attend  with 
a  deed  at  the  bearing  of  a  cause,  without  a  nthpoena 
dueet  tecum,  although  he  was  a  witneas  to  the  deed, 
and  has  it  in  his  poasession.  Buth  v.  Lewie,  6 
Mad.  29. 

(F)  Connexion  between  Attorney  and  Client. 

If  a  person  knows  of  an  attorney  being  employed 
for  him  by  a  third  person,  and  does  not  disapprove 
of  it,  the  acts  of  the  attorney  are  evidence  against 
him.     Cameron  v.  Baker,  1  C.  &  P.  268.  [Best] 

Where  one  attorney  in  the  country  requests  an- 
other att0!^Dey  to  do  some  business  for  the  benefit  of 
his  client,  the  credit  may  be  given  to  the  attorney 
who  is  bound  to  pay  the  bill  of  costs,  unless  be  ex- 
prestlv  says,  that  his  client  alone  shall  be  liable : 
and  the  mere  circumstance  of  the  client  signing  his 
name  to  some  part  of  the  proceeding,  and  thus  be« 
coming  known  to  the  attorney  employed,  is  not 
suflicient  to  compel  him  to  look  to  that  client  for  a 
remuneration  for  his  trouble.  Scrace  v.  Whittington, 
1  Law  J.  K.B.  221,  s.  c.  2  B.  &  C.  11,  s.  c.  3  D.  & 
R.  195. 

The  circumstance  of  haviug  no  other  solicitor, 
may  in  some  cases  be  sufficient  to  constitute  a  con- 
nexion between  an  attorney  and  another  person, 
without  it  distinctly  appearing  in  what  particular 
manner,  or  to  what  extent  the  attorney  may  have 
been  employed  by  him  in  law  business.  Goddard  v. 
CarlisU,  9  Price,  169. 

Application  on  behalf  of  the  defendants,  that  the 
solicitor  who  had  filed  the  bill  for  the  plaintiff  might 
pay  the  defendants  their  taxed  costs,  on  the  ground 
that  the  plaintiff  had  absconded  eight  years  before 
the  bill  was  filed,  and  that  the  solicitor  never  had 
any  instruction  from  him,  but  from  his  brother-in- 
law,  granted.     Hall  v.  Bennett,  2  S.  &  S.  78. 

Several  inhabitants  of  a  parish,  attending  a  special 
vestry,  signed  resolutions,  by  which  they  oraered 
an  indictment,  brought  against  the  inhabitants,  to 
compel  them  to  repair  a  road  within  the  pariah,  to 
be  opposed  ;  and  Uiat  the  surveyor  of  the  highways 
should  take  the  necessary  steps  for  carrying  such 
order  into  effect.    The  surveyor  having  acoonlingly 
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implead  ta  attMiw^  fbr  that  parpoie  :  HaU,  tkal 
th*  (Mnani  nko  had  aigned  tba  reMriatiaaa  iron 
■ot  paiWDtllj'  liatila  lo  ths  tUoraty  Tot  the  chirgaa 
iDcurred  in  nwatinr  tha  indiolBcni.  Spntt  r. 
PoKfU,  4  Uw  J.  C.P.  16t,  «.  a.  3  Bins.  478. 

ClienU  sra  not  bound  by  the  undertakiDgx  of 
their  attorae;  giTon  whilit  canductliiKacaiiie,  par- 
ticululj  whara  it  ii  said  that  they  psnoBallj  ap«a 
to  do  cartain  aetn.  Ivaan  t.  CauagttH,  1  Law  J. 
K.B.  rt,  >.  0.  1  B.  &  C.  160,  a.  c.  «  D.  ii  R. 
307. 

A  defaDdant,  haTiDga|>p«>rad  tolbaaetioBbjiMM 
atlornajr,  caanot,  in  the  aama  eanae,  naka  anjr  mp- 
pliaaliaa  ta  tha  court  bj  aaother,  without  hanag 
obtained  an  order  for  cno^^g  liia  attcvaay.  Gut- 
dtri  T.  Mmre,  I  B.  &  C.  654. 

Tba  aatbority  af  •■  altaraaj  ia  detarwiiaad  on 
Baal  judnaat  baia{r  aifraad.  MMbraUh*.  CHht, 
1  M.  &  P.  513,  a.  c.  4  Bra;.  Sfi. 

Where  a  aolieitor  faaa  lent  money  to  bin  diMit, 
u>d  taJcen  a  moitfagB  fer  the  balanea  appaariag  (• 
ha  du«  to  hin  ky  oertaia  aeeonta.  m  wbiah  the 
iteaa  of  his  damaDd  an  apeoihid,— 'na  Coiiit  will 
not,  merely  brcauae  the  partieaiiood  ia  tba  ralatioa 
oTaaliciter  and  olieat,  dephre  tha  nortgayae  of  anr 
|Wl  of  the  benahl  of  Ua  aacwitr.  Ubtpi^  t.  Ki- 
ntli,  aad  Xiorit  r.  ifaairaH,  6  Law  J.  ChaM.  St. 

(G)SltMPiI*HY  JPHISDICTION   OF  THE  CoiBI  OVE>. 

If  the  proceedings  of  tha  Court,  as  a  daclaralioa, 
Im  HI  badlii  vriim,  aa  to  be  altnoal  uninlelli^le, 
tha  Court  will  in  future  puaiali  tha  attanay  fat  the 
parlj,     .(wmKLaw  J.  K,"      -■ 

Ifan  att 


A  attonaay,  after  aaying  that  (here  ia 
.      i   to  . 

CuttTt  will 


ipatMa,  put  a  plaa  on  tha  raooni.  < 
rani  a  rula,  oaUiag  ob  bim  U  ahaw  hy 
\\  hn  hai  done  it.    i^arriMa  t.  £aliia. 


'J'hot'DurT  i.'lunadloKiaataaattichBaMagaiaat 
a  pnnoii,  n|ji>  liail  praoliaad  aa  as  atlaraey  in  tha 
t'dutl  ul  11.  I-.  withMt  hating  baaa  adsittad,  h«t 
laft  lb'  patlT  IB  we  l«T  Ih*  ^ulbr  fl>T«n  by  dm 
f  Ui>a.  t,  I'.  VJ.*.S4,     JUaiMaaa  *.  Rofk.  «  B. 

iiinttan  tharfad  aninat  tn  atMtaer 
r  il'ln  ualum,  tha  Comn  will  sot  cm 
iiilv  loanawar  than).    Slmrti.  Frtii, 

..'.'  I  lliuK.  IW. 

.  V.c.  4(>.  a.  II.  anaota.  "  1%  at  if  any 

>  Ul  aulinitar  aball  auffar  hia  nana  to 

<  Kiiijualiliod  paraon,  (*  aaaU*  kiai  to 
.  >Hiu-N«v  ar  Mliriiur,  aad  coapkint 
iliei»urin  ■  anawwirK  way,  ani*  fnvf 
<>  ,mlk  III  Itn  talitjaetim  ff'  ■*«  Cam. 
.'iBolii<ilurahnllba«lniDk«flharaUi" 
II.'  •xoliuuitiaaaaetsd,  "That  >u  that 

tini«fi<H(NI  aNd  praii/'aMdc  aiafW*- 

'   lii>*ful  Ibriba  Court  locooMiiiaMih 

<  'ti  10  aotins  or  pnotUiai:  •■  >>«■- 
I  <  .11  of  the  and  eourt,  (vt  tmj  tiun 

....■   t-Hr,  "    Held,  that  a   pMnoo 
11  tha  latter  braaeh  of  tha 


Wh.' 

urn  111 

un  hini  « 

1  l.n*  ,1.1 
kH.,(hi ( 


i«li,  lo  III.' 


ililM  K 


e  tha  «  — 

«iMl  «c».  after  tha 

Hi  by  the  aontantof  ««"— al 
nnn  Ullca,  who  lapartod  tha  - 


i 


party  in  eoata^t ;  thai  Coairt,  boner  aa.  yiUad 
Aa  latter  M  bring  Ae  whole  of  the  ewe  aadar  thav 
own  comidcntiao,  whan  brooKht  np  to  be  conuaiRad. 
ia  ra  Jafw.  1  Uw  J.  K.B.  5,  a.  a.  t  D.  te  R.  64. 

Where  a  aoai  of  aaoaay  was  oadarad  bj  dM  CoHt 
t>  be  pud  by  «■  party,  ad  hia  attoraar,  or  «■■  of 
Ibfs.tba  Coan,BpDaaBaBdaTit  that  tba  pwty  h^ 
not  jiaid  it,  and  that  the  attomay  bad  been  appliad 
W,  giBBlad  BB  attarhitat  agnaat  tba  attaiwrr. 
Cm  d.  HmfkriB  r.  AUn,  1  Law  J.  K.B.  LiS. 

If  a  fiarty  ia  a 
hH  attoney,  far  . 

laeaired  froH  the  eppoailB  pai^,  ha  dtnnnB  faiH- 
■eif  of  the  BsmBBy  nbef  by  ap|' 
Court,  to  make  tha  attoney  jmj  9 
Jaaa.  SLawJ.  K.B.  106. 

Tha  Coott  wiU  Bot  refar  U  to  dw  Prathotaotary  to 
inquin  iMBchargaaBa4*egaiMtaa  atnoer,  wk»m 
ba  ia  caUad  •>  to  aMwea  tbeanttetBaf  _  ^Maail. 
in  which  aaah  eharitas  ai*  iapalod  to  hia.     /■  yw 


of  the  C 
the^  the  caaa  he  not  a 
a.  3. 


>  tba  4S  Gm.  3.  a. 


a  Cooit  wia  BOtei 


a  hUl  daliiwad  ■ 


Pttrt  r.  BmikiU.  i 

CF[}  Lrt.«  OF. 

A  Loadaa  a^wt  of  a  ooatry  attanei-,  baa  no 
fianenl  tito  oa  rnnrntr  laeaiTed  aa  anob'  agaM  as 
Bgaiwt  tba  dieaX  in  the  eountrr.  Moadv  w.  Srencw, 
1  Law  J.  K.U.  1,  a.  c.  a  D.  &  R.  6. 

A  aolicilOT  br  taking  a  sacsritr  abandasa  bis 
lien.      Bjich  i.  Symn,  1  Tanter.  91, 

VVbaaa  a  wtU  i^  in  tba  poMB^inn  of  a  acaicitor, 
be  baa  no  li««  npoa  it.  noa  c^  he  leAiaa  to  piodMa 
a  deed  aiccutad  by  the  di*M  M  hia  bmr,  coa- 
taiaiaf  a  rcaerntian  of  a  lib  (aienat  ami  a  powar 
ofrarocation.     Baltk  r.  Sgrna,  1  Taraer,  87. 

When  the  pUintiff's  attoraay  waa  indebted  to 
the  plaintiff  in  a  graater  aaai  tfam  tha  attaToey's 
■"'    "  I  hia  aganl  ik  ■  gaaan' 
diaa  the  iMiiMt  of  thov 


inlil  hia  Um 

Law  J.  K.B.  »3,  a.  o.  1  B.  «[  C.  61«,  K  c  4  D.  & 
B.  Iti. 

If  a  aolieitor  wididmwa  froa  tha  ooodnct  of  a 
anil,  ha  eanaol  claim  to  retain  tba  papan  nacaa-. 
aary  lor  the  pnaeentioa  of  it.  till  bia  eoata  an  paid, 
bM  will  be  aadarad  to  dalnei  tbam  n,  «riifaont 
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pr^dke  to  bis  lira,  to  tbo  new  ■otioitor  of  A« 
ptrtv.    C»t^raoe  ▼.  ,  9  Law  J.  Cfamo.  99. 

Toe  Court  will  not  order  en  attorney  to  deliver 
op  papen  in  his  bands  before  bis  bill  is  taxed  on 
the  pavmeDt  of  money  on  account.  Dyer  r,  B4w» 
ky,  %  Law  J.  C.P.  41. 

If  a  iolieitor  declines  to  oontinoe  to  aet  for  a  party, 
tbe  Court  will  order  tbat  tbe  party  be  at  all  rea- 
sonable times  permitted  to  inspect  all  papers  reU- 
ting  to  the  canse,  without  imposing  upon  bim  any 
ooaditioD  as  to  the  payment  of  the  solioitor's  bill 
of  eosts.  Moir  ▼.  Jtfndis,  1  Law  J.  Cbano.  S18,  s.  e. 
1 S.  &  S.  S8t. 

If  B  deed,  by  wbieh  property  is  eosrejred,  tie  in 
the  bands  of  a  solicitor,  the  Court,  notwithstanding 
his  ben,  wiU  compel  bim  to  produce  the  deed,  for 
die  purpose  of  a  suit  relative  to  tbat  property ;  and 
if  he  has  refused,  order  him  to  pay  the  expenses 
attendant  on  hia  refusal.  BraMsimgion  r.  BrmuingUm, 
1S.&S.455, 

The  Court  granted  a  role  to  shew  oanse  why  a 
deed,  that  had  been  delivered  eo  an  attorney  by  m 
clieat,  should  not  be  redelivered  on  psymeat  of  iHiat 

was  doe.    v.  R4us»U,  1  Ken.  129,  s.  o. 

Sayer,  1«5. 

Ab  agent  in  town  for  a  plaintiff  attorney,  has  a 
lien  on  the  postea,  for  his  oostsin  the  cause,  though 
the  plaintiff  dies  intestate  before  tbe  agent  obtained 
possession  of  it ;  for  bis  authority  is  exercised  be- 
neficially for  the  administrators  of  his  principal  pro 
tanto,  and  is  not  revoked  by  bis  death.  Taunton  yj 
Gofortk,  3  Law  J.  KJ3.  229,  s.  c.6D.Sc  R.  49. 

The  vendee's  attorney  sent  the  deeds  of  convey- 
ance to  B,  the  vendor,  to  be  executed,  who  returned 
theoi  to  the  defendant,  bis  attorney,  executed  with- 
out any  direction.  Some  necessary  parties  having 
lafused  to  execute,  the  contract  was  rescinded.  In 
trover  by  the  ▼eadee  for  deeds  and  stampeil  pieces 
of  parchment — it  was  holden,  that  tbe  purebaser  was 
entitled  to  recover  the  deeds  from  the  defendant, 
the  vendor's  attorney,  without  being  subject  to  the 
lien  which  be  bad  against  the  vendor.  EadaiU  v. 
Oxenham,  S  B.  &  C.  S25,  s.  c  5  D.  &  R.  49. 

Them  had  been  several  actions  between  the 
neoe  parties,  arising  out  of  tbe  same  grievance. 
The  plaintiff  bad  succeeded  in  three  of  them,  and 
the  principal  defendant  in  one  of  them.  A  motion 
was  made  to  the  Court,  tbat  the  judgment  and  costs 
IB  this  action,  subject  to  the  lien  of  the  attorney, 
■ni^t  be  set  off  against  the  judgment  and  costs  in 
the  action  in  which  that  defendant  had  succeeded. 
The  attorney  claimed  a  lien  on  the  judgment  end 
«Mt3  in  this  (being  the  Uu  aotioo  in  which  the 
piaiatiff  succeeded),  lor  all  his  tstra  costs  in  all  tbe. 
aetiotts.  Tbe  Court  held,  tiiat  the  attorney  had  not 
a  general  lien,  bnt  only  a  special  lien  lor  tbe  extra 
OQ>ts  in  procuring  that  judgment.  Stephen*  t.  Wn- 
t0n,3Law  J.  K.B.73,  S.C.  SB.  &  C..535,s.o.5 
D.  &  R.  399. 

(I)  Remedy  for  Costs. 

Several  persons  were  deeply  interested  in  dif- 
ferent suits  at  law,  which  ware  simalar  in  their 
uatQre,  and  employed  the  same  attecney  to  eonduot 
the  whole  business.  When  any  one  of  them  called 
<>B  the  sHoraey  he  spoke  about  all  the  other  eases, 
M  w«U  u  that  in  which  bewas  individoaUy  inter* 
*f^t  and  gave  generaldireetions :  Held  esoasient 


compliance  with  2  Geo.  f .  e.  28.  for  the  attorney  to 
deliver  one  bill  to  one  of  tbe  parties,  to  entitle  him 
to  maintain  an  action  againat  all  of  them  for  the 
amount  of  his  eosta.  (heiiham  v.  Lmmmi,  1  Law  J. 
K.B.  133.  e.  c  2  D.  &  R.  461. 

An  action  may  be  maintained  by  an  attomey-at- 
laer,  for  the  amount  of  bis  bill  for  suing  out  a  com- 
mission of  bankruptcy,  although  he  is  not  admitted 
a  solicitor  of  the  Court  of  Chancery,  Wilkinson  v. 
BifigtU,  1  Law  J.  K.B.  87,  s.  c.  1  B.  &  C.  158,  s.  c. 
2  D.  &  R.  302. 

Where  an  attorney  carried  on  business  at  a  town 
rsmotefiom  his  own  residence  by  a  clerk,  whom  he 
paid  by  a  proportion  of  the  profits :  Held,  tbat  be 
could  not  recover  in  an  action  for  business  done  by 
such  clerk  frome  client,  who  never  saw  or  knew 
the  principal,  nor  ever  had  the  benefit  of  his  judg- 
ment. Hepkinten  T.  Smith,  1  Bing.  13,  s.  o.  7  B. 
Mo.  23. 

In  an  action  on  an  attorney's  bill,  it  appeared 
that  the  plaintiff  resided  at  L,  and  tbat  be  also  car- 
ried on  business  at  W,  by  an  articled  oleik,  by 
whom  the  business  in  this  case  had  been  transacted : 
Held,  that  the  plaintiff'was  not  entitled  to  recover, 
the  business  not  having  been  transacted  by  a  person 
of  competent  skill  and  experience.  Taylor  v.  Glatt' 
ftreok,  3  Stark.  75.  [Holroyd] 

Receiving  out  of  court  the  money  produced  by  a 
suit  is  equivalent  to  evidence  of  a  special  retainer, 
and  the  solicitor  will  be  entitled  to  recover  the 
amount  of  his  bill  of  costs.  Gray  v.  Waintnanf  1 
Law  J.  C.P.  21. 

An  attorney  suing  for  a  bill,  held  the  defendant 
to  bail  for  15i.  It  bad  been  delivered  one  month 
before  action  brought  in  tbe  usual  manner.  The 
Master  taxed  at  14l  The  Court  would  not  give  tbe 
defendant  his  coats  under  43  Geo.  3.  c.  46.  s.  3. 
Anoji.  2  Law  J.  K.B.  151. 

It  ia  not  necessary  for  the  executor  of  an  attorney 
to  deliver  a  bill  of  coata  for  business  done  by  his 
testator  one  month  before  the  commencement  of  an 
action.     Barret  v.  Mots,  1  C.  &  P.  3.  [Burroogh] 

An  attmney  of  a  superior  court  cannot  maintain 
an  action  for  his  bill,  for  business  done  in  the  In- 
solvent Court,  in  procuring  the  discharge  of  an  in- 
solvent, without  delivering  a  bill  acoording  to  2 
Geo.  2.  o.  tS»  s.  23.  Smith  v.  WaUleworth,  3  Law 
J.  K.B.  244,  s.  c.  4  B.  &  C.  364,  s.  c.  6  D.  &  R. 
510,8.0.  1  C.&  P.  615. 

Although  part  of  an  attorney's  bill  be  not  set  out 
as  directMl  by  tbe  2  Geo.  2,  and  therefore  not  re- 
coverable, still  the  residue  of  the  bill,  as  to  which 
the  provisions  of  tbe  statute  have  been  complied 
with,  may  be  recovered.  Drew  v.  Ctijford,  2  C.  & 
P.  69,  s.  c^l  R.  &  M.  280.  [Abbott] 

Evidence  of  the  retainer  and  detivery  of  the  bill 
is  sufficient  to  enable  an  attorney  to  support  his 
aetion.   HelUngt  v.  Gregory,  1  C.  &  P.  627.  [Best] 

The  items  of  charge  for  the  proceedings  in  an 
action  moat  be  stated -in  sn  attorney's  bill  upon  his 
client,  though  they  have  been  previously  taxed  by 
tbe  Master,  as  between  tbe  client  and  the  other 
party. 

But,  where  there  are  two  actions  in  which  there 
has  been  exactly  tbe  same  course  of  proceeding, 
and  the  same  charges  are  proposed,  it  is  not  neces- 
sary .that  tbe  items,  should  be  repeated.  Allitonr, 
Beyncr,  5  Uw  J.  K.B.  172. 
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If  mn  tttoTMy  does  bnsiness  for  a  client,  of  a  iia» 
ture  (0  make  bis  bill  taxable,  and  other  business 
olearly  not  so,  be  is  bound  to  put  the  whole  into 
one  bill,  which  bill  is  taxable ;  and  be  cannot  bring 
an  action  in  the  first  instance,  and  recover  for  the 
non  •taxable  business,  but  must  deUver  bis  whole 
bill  a  month  &c.  under  the  statute.  Thwaiteg  t. 
Maeken^n,  3  C  &  P.  341.  [Tenterden] 

A  rule  for  an  attachment  against  an  attorney,  for 
not  delivering  a  bill  of  costs,  was  discharged,  the 
bill  having  been  delivered  since  the  service  of  the 
rule,  and  illness  beiug  assigned  ss  a  reason  for  the 
neglect* — Such  a  rule  for  an  attachment  is  not  abao* 
lute  in  the  first  instance.  Gripper  v.  Cole,  11  Price, 
593. 

In  an  action  to  recover  the  amount  of  an  attorney's 
bill,  it  sppeared  thst  an  action  had  been  brouffbt  by 
the  defendant's  son,  for  prosecuting  which  the 
charges  were  incurred  ;  but  that  the  defendant  em- 
ployed the  plaintiiFto  commence  the  suit:  but,  as 
the  defendant  was  examined  as  a  witness  at  the  trial 
on  behalf  of  his  son,  and  the  attorney  had  prepared 
a  relessa,  in  esse  bis  competency  should  be  objected 
Co  :  Held,  thst  the  plaintiff  could  not  recover.  WiU 
Uami  y,  Ooodwin,  4  Law  J.  C.P.  141,  s.  c.  <  C.  & 
P.  f57. 

1*0  defeat  an  action  on  an  attorney'a  bill,  it  must 
•ppenr  that  the  costs  in  question  were  occasioned 
through  the  plaintiff's  inadvertence,  and  not  an 
error  which  a  cautious  man  might  have  fallen  into. 
htotttriou  v.  sfeftvifi,  «  C.  &  P.  113,  s.c.  1  R.  &  M. 
317.  [Abbott] 

The  words  in  the  t  Geo.  t.  o.  33.  s.  tS,  that 
<*  where  the  hill  taxed  is  less  b^  a  sixth  part  than 
tlie  hill  delivered,  the  attorney  is  to  pay  the  costs  of 
the  taxation."  are  imperative.  Higgitu  ▼•  Woolcott, 
5  1).  Ac  C.  7<>0. 

In  nn  action  brought  by  an  attorney  against  two 
defsndaiitSi  to  recover  the  amount  of  his  bill  of  costs, 
tvUlenott  was  adduced  to  shew  that  he  was  employed 
by  both,  but  that  one  only  undertook  to  pay  ;  and 
the  Jury  found  that  one  only  was  liable,  and  accord* 
ln|c(y  Imind  a  verdict  for  the  defendants:  The 
('uurt  ref\ised  to  set  it  aaide.  or  grant  a  new  trial. 
lUUtHgt  V.  ^a«i#f,  3  Law  J.  C.P.  164,  i.  o.  3  Ring, 
ro,  a,  c\  10  li.  Mo.  360. 

Settled  ttcoouuta  between  attorney  and  client  may 
be  ii«  o|ieiiml  hy  hill  in  equity,  as  far  as  relates  to 
iIhi  ilis|iiil(Ml  iluiits.     JnhH0$  y,'  Uotui,  10  Price,  6t, 

Hill  not  lu  the  absence  of  Oaud  or  misconduct, 
allcr  the  evjiirwliuii  of  seven  years.  Kx  p9rU  6Aij»- 
titut  ri  I).  \  H.  .*i.iu. 

A  i>iititt  of  ei|Uiiy  will  direct  an  issue  to  try  the 
fUiiM'wi  u(  cOiiiriieH  between  attorney  and  client 
Mnp»  V.  /  A'i/i/,  10  Mrire.  (iw. 

A  sitlliinoi-  who  dtifeitds  a  suit  for  a  defendant  in 
/iifiiirf  /KiM^'#'i«,  ean  only  recover  fVom  the  plaintiff 
lliH  HiiHifiv  M(«UtNllv  pNld  mil  of  pocket  PhiUpt  t. 
hApi,  I  ('  *»  I*. /^W.  lAhlKitiJ 

\t  a  solltiHor  siiMnis  ItU  ullent  to  arrange  with 
Ilia  HilvMieM  |iNM.y,  wltliuiil  iiiakliig  any  provisions 
flit  Ills  i'0«i«i  *•«•  !•  '«••«  •»«*<»''♦<*  «"  proueed  with 
liiu  >iill.  IMI  Ml*"  imipiwe  of  reiuiverlng  costs  from 

His  \nm       ^<'**«'  »•  <'»'^^'  *'*  **•"**'••  *'**•  ••  *• 

i.iHMlMlM  •«  MIoMisy  to  rewiver  ftiea  ft»r  proour. 
Iiiu  iliii  »i«»o.mMm«  or  H  Imll  ImiimI,  the  houd  must  be 
II    L\    'VmWi|/h.«<  ». (^ffN.  9k Hlaili.  m.  (Abbott] 


In  an  action  on  an  attorney's  bill,  a  witness  may 
be  called  to  prove*  that  when  the  attorney's  agent 
went  before  the  Master  to  have  the  bill  taxed,  lie 
admitted  that  the  cause  waa  to  be  conducted  for 
nothing.     Athford  v.  Friet,  3  Stark.  185.  [Abbott] 

It  is  a  good  defence  to  an  action  on  an  attorney's 
bill,  that  he  undertook  to  perform  the  buaioess  on 
the  principle  of  "  No  cure,  no  pay."  Tabram  v. 
Home,  6  Law  J.  K.B.  ie4,  s.  c.  1  M.  &  R.  288. 

If  an  attorney  undertake  to  conduct  a  cause  for 
the  costs  out  of  pocket,  it  being  represented  to  him 
by  his  client,  that  such  client  took  a  certain  interest 
under  a  deed :  the  attorney  cannot  charge  more 
than  the  costs  out  of  pocket,  though  it  should  turn 
out  that  the  cause  was  lost,  because  his  client  did 
not  take  the  interest  under  the  deed  which  he  stated 
that  he  took,  it  being  the  duty  of  the  attorney  to 
see  the  deed  before  he  brought  the  action.  Thwaitn 
V.  Maekerfim,  3  C.  &  P.  311.  [Tenterden] 

A  dispute  between  A  B,  a  married  woman,  and 
C  D,  was  referred  to  arbitration.  After  the  re- 
ference bad  proceeded  for  some  time,  an  additional 
matter  was  submitted  by  the  attomies  for  the  par- 
ties. C  D's  sttomey  signed  the  submission  in  bis 
presence.  A  B's  attomies  signed  in  the  presence 
of  C  D's  attorney,  but  without  any  authority  from 
their  client.  The  award  was  afterwards  set  aside, 
and  C  D's  attorney  sued  him  for  the  expenses  of 
the  arbitration  :  Held,  that  he  had  not  been  guilty 
of  auch  negligence,  in  not  requiring  to  see  the 
authority  of  A  B's  attomies,  as  would  prevent  bis 
recovering  the  amount  of  his  bilL  Edwardi  v.  Coo- 
per,  3  C.  &  P.  277.  [Park] 

The  Court  will  not  order  the  defendant  not  to  pay 
the  debt  and  costs  to  the  plaintiff,  in  fraud  of  the 
plaintiff's  attorney,  although  they  may  entertain  a 
motion  against  the  defendant,  in  case  he  ahould 
make  auch  a  fraudulent  payment  Anonymout,  6 
Law  J.  K.B.  76. 

(K)  Striking  off  the  Roll. 

Conducting  a  plaint  in  the  county  court,  is  suing 
out  process  in  a  court  of  law  within  the  meaning  of 
12  Geo.  2.  c.  13,  which  subjects  attomies  to  be 
(truck  off  the  roll,  who  commence  or  prosecute  any 
suit  at  law  or  equity  whilst  in  prison.  £x  paru 
Flint,  1  Law  J.  K.B.  Ill,  s.  c.  1  B.  &  C.  254,  8.e. 
2  D.  &  R.  406. 

An  attorney  took  into  his  office  a  certificated 
conveyancer,  to  conduct  the  business  as  bia  clerk. 
Both  of  their  names  sppeared  on  the  door.  The 
bills  were  made  out  in  their  joint  names,  and  they 
divided  the  profits  equally  between  themaelvea.  The 
court  adjudged,  that  the  attorney  had  enabled  an 
unqualified  person  to  practise  in  his  name  for  his 
own  profit,  and  ordered  the  attorney  to  be  struck  off* 
ths  roll,  and  the  unqualified  person  to  be  imprisoned 
one  month.  In  re  Jaehon  and  Wood,  1  Law  J. 
K.B.  115,  a.  c.  1  B.  &  C.  270. 

The  Court  will  not  strike  an  attorney  off  the  roll, 
on  account  of  an  irregularity  in  the  service  of  bin 
clerkship,  and  misconduct  prior  to  bis  admission. 
In  rt  Page,  1  Law  J.  C.P.  45,  s.  c.  1  Bing.  160, 
a.  0.  7  B.  Mo.  572. 

If  an  attorney  wish  to  take  his  name  off  the  roll 
of  tlie  Court  of  Kin^p's  Bench,  he  must  swear  not 
only  that  no  proceedings  are  depending  against  hi  a 
for  misoondaot,  bat  ahM  that  be  does  not  expect 
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that  any  are  about  to  be  inatitotsd.   Ex  parU  Jones, 
SLaw  J.K.B.  151. 

Two  attorniea  bayinr  pannitted  an  unqualified 
person  to  practise  in  Uieir  names,  for  their  own 
oenefit,  were,  under  the  tS  Geo.  2,  e.  46,  diiected 
bj  tbe  Court  to  be  struck  o£f  the  roll,  and  the  un* 
qualified  person  was  sentenced  to  three  months' 
unprisonment.  In  n  Clark  and  othert,  S  D.  &  R. 
S60. 

An  attorney  of  the  Court  of  Common  Pleas  Jiar* 
ing  been  found  bj  the  Protbonotaiy  to  be  in  con- 
tempt tot  allowing  another  person  to  practise  in  bis 
name,  who  had  not  been  admitted  an  attorney,  the 
Court  ordered  the  former  to  be  struck  off  the  roll, 
snd  the  latter  to  be  committed  to  the  Fleet  Prison 
for  three  months.  In  r«  Itaacton,  dark,  and 
Brcoket,  7  B.  &1o.  S99. 

By  statute  2S  Geo.  2,  c.  46,  s.  11,  it  is  enacted, 
"  that  if  any  sworn  attorney  or  solicitor  shall  suffer 
his  name  to  be  used  by  any  unqualified  person,  to 
enable  bim  to  pTactise  as  an  attorney  or  solicitor, 
mud  a  complaintahaU  be  made  thereof  in  a  summary 
way,  and  proof  made  thereof  on  oath  to  tbe  satis- 
fiction  of  the  Court,  such  attorney  or  solicitor  shall 
be  struck  off  the  roll ;"  and  by  the  same  section  it 
is  enacted,  "  that  in  that  case,  and  upon  such  com- 
plaint, and  proof  made  aa  aforesaid,  it  shall  be 
lawful  for  the  Court  to  commit  such  unqualified 
person,  so  acting  or  practising  as  aforesaid,  to  the 
prison  of  tbe  said  Court  for  any  time  not  exceeding 
one  year :"  Held,  that  a  person  brought  within  the 
latter  branch  of  the  section,  upon  affidavit  of  his 
offence,  was  not  entitled  to  have  the  witnesses  in 
onpport  of  the  charge  examined  vivd  voce. 

After  the  matter  had  been  referred  in  such  case, 
by  consent  of  counsel,  to  the  Master  of  the  Crown 
Office,  who  reported  the  party  in  contempt,  the 
Court  allowed  the  latter  to  bring  the  whole  of  the 
case  under  their  own  consideration,  when  brought 
up  to  be  committed.  In  rt  George  Jaques,  3  D.  & 
R.  64. 

An  attorney  baring  died  and  bequeathed  all  his 
property  to  bis  widow;  his  eldest  son,  for  the 
mixed  consideration  of  tbe  good -will  of  the  business, 
the  advancement  of  money  for  carrying  it  on,  and 
fiuaily  affection,  enters  into  an  agreement  with 
Lis  mother  to  continue  the  business,  and  to  account 
to  ber  for  a  moiety  of  the  profits  during  the  minority 
of  his  younger  brothe/s  and  sisters.  This  arrange- 
nent  is  not  contrary  to  the  policy  of  the  stat.  t9 
Geo.  tf,  C.46,  s.  11.  Candler  v.  Candler,  6  Mad. 
141. 

An  attorney  who  forms  a  partnership  with  an 
unqualified  person  is  within  the  provisions  of  the 
29  Geo.  3,  c.  46,  s.  1 1.  An  agreement  to  share  profits 
constitutes  a  partnership.  Tetich  r.  Roberts,  6 
Mad.  145. 

It  seems  that  an  attorney  by  signing  a  fictitious 
name  to  a  demurrer,  purporting  to  be  a  barrister's 
sinature,  renders  himseltliable  to  be  struck  off  the 
rcOL     Smith  y.  Matham,  4  D.  &  R.  738. 

An  attorney  who  had  taken  out  his  certificate  for 
the  current  year,  but  had  neglected  to  do  so  for  two 
years'  preceding,  sued  by  attachment  of  privilege 
witbout  being  re-admitted.  Rule  to  strike  him  off 
tbe  roll  was  discharged,  on  payment  of  costs  to 
tbe  defendant.    Cooke  v.  Leggatt,  S  Law  Jt  K.B. 

Digest,  18J3— 1828. 


The  Court  refused  to  strike  an  attorney  off  the 
•roll,  on  an  affidavit  which  stated  that  a  person  who 
had  lately  been  his  clerk,  and  who  lived  at  a  town 
eight  miles  distant  from  the  residence  of  the  attor- 
ney, and  carried  on  business  at  an  office,  over  the 
door  of  which  was  written  the  attorney *8  name,  but* 
that  be  only  attended  on  market-days,  and  thea 
transacted  all  his  business  at  an  inn — on  the  ground 
that  it  should  have  been  shewn  that  such  person, 
either  participated  in  the  profits  or  carried  on  busi- 
ne^f  on  his  own  account  In  re  Garbutt,  9  B.  Mo. 
157. 

If  an  attorney  be  struck  off  the  roll  of  the  King's 
Bench  for  misconduct,  the  Court  of  Common  Pleas 
will  make  a  like  order,  on  an  affidavit  stating  that 
fact.     In  re  Cope,  4  Law  J.  C.P.  50. 

(L)  Re-A2>mission. 

It  is  sufficient  for  an  attorney,  who  intends  to 
apply  to  be  re-admitted,  to  stick  up  his  notice  on 
the  outside  of  the  court,  on  the  first  day  of  term, 
before  the  full  Court  sits.  Ex  parte  Davev,  3  Law 
J.  K.B.  309,  s.  c.  4  D.  &  R.  646.  \ 

If  an  attorney  who  has  not  taken  out  his  certifi- 
cate ceases  to  practise  during  that  time,  he  may  be 
re-admitted  without  paying  any  fine,  or  any  arreara 
of  duty.  Ex  parte  Marson,  1  Law  J.  K.B.  60,  s.  c. 
3  D.  &  R.  338  ;  Ex  parte  Cunningham,  1  Binp^.  91. 

An  attorney  who  has  discontinued  practising, 
may,  on  application  to  the  Court,  be  re-admiited  on 
paying  a  nominal  fine.  Ex  parte  Maiiphant,  7  B. 
Mo.  495. 

An  attorney,  after  being  admitted,  and  after  tak- 
ing out  his  certificate  for  many  years,  discontinued 
to  practise  in  1814;  in  1817  he  recommenced 
business,  having  in  1816  taken  out  a  certificate. 
On  application  to  be  re-admitted,  the  Court  ordered 
him  to  pay  the  arrears  due  from  1814  to  1816,  and 
to  pay  a  nominal  fine.  Ex  parte  Sherwood,  7  B.  Mo» 
493. 

A  solicitor  who  hod  ceased  to  practise,  and  in 
consequence  of  which  had  neglected  to  take  out  his 
certificate  for  one  whole  year,  was  permitted  to  be 
re-admitted  on  payment  of  a  small  fine  only,  without 
paying  the  arrears  of  duty.  Ex  parte  Mwray,  1 
Turner,  56. 

The  re-admission  of  an  attorney  will  not  be  allow- 
ed without  the  payment  uf  a  penalty,  because  it 
was  the  neglect  of  the  attorney's  agent  in  London 
that  the  certificate  had  not  been  taken  out.  Ex  parte 
Chatker,  1  Law  J.  K.B.  86. 

A  person  was  admitted  an  attorney  in  Hilary 
Term,  1833,  and  then  went  into  the  country  as  a 
clerk.  Before  that  time  twelvemonth,  he  sent  to  an 
attorney  in  London  to  take  out  his  certificate, 
which  was  omitted  to  be  done.  The  Court,  upon 
a  motion  for  his  re-admission  without  paying  a  fine, 
would  not  grant  it  on  the  affidavit  of  the  agent, 
that  he  had  not,  in  the  meantime,  been  practising 
on  his  own  account  Hawkin's  case,  1  Law  J.  K.B^ 
160. 


ATTORNMEOT. 

[See  Covenant,  and  Ejectment.] 

The  payment  of  rent  by  a  tenant,  in  ignorance  of 
the  real  natura  of  a  claim  to  tlie  property  adTsna 
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so 
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t»  tftat  of  kis  Itadload,  cannot  be  conudervd  an 
Bt  or  evidenee  of  a  ne«r  teoancrjr,  to  aa  to 
him  horn,  ahawing  that  bia  landlord'a  title 
lor  before  it  can  be  ao  iband,  it  miiat 
bo  proved  that  be  waa  acquainted  with  all  the  par- 
tiodafs  of  the  landlord'a  right  to  the  propertj. 
Ftmmer  r.  DapieeJb,  f  Law  J.  C.P.  102. 

A  tenant  in  poaaeanon,  who  attorna  to  another 
£rmi  wboai  he  did  not  receive  poaaeaaion,  ia  not 
predoded  fnm  diapnting  the  title  of  the  pecaon  to 
whom  he  attorned. 

Seqaeatratora  nnder  the  authority  of  the  Court  of 
Chancerf,  having  do  inteieat  in  tlie  premiaea,  can- 
not take  an  attornment  to  themaelrea  aa  aeqneatra- 
toffo.  C&mUh  ▼.  Semrell,  6  Law  J.  K.B,  255,  a.  c. 
8  B.  &  C.  471.  « 


AUCnON  AND  AUCTIONEER. 

(A)  Relative  to  the  Sale. 

(B)  Of  the  Auction  Duty. 

(C)  Rights,  duties,  and  liabilities  or 

THE  Auctioneer. 

[See  FniNciPAL  and  Agent.] 


(A)  Relative  to  the  Sale. 
[See  Sale.] 

Uader  a  lease  that  the  leaaee  and  hia  aasigna 
ahould  not  use  or  exercise  certain  obnoxious  trades 
on  the  prenuaea,  the  original  leasee  underleased  the 
premiaea,  with  no  proviao  againat  the  obnoxioua 
tiadaa  provided  againat  bj  the  original  leaae :  Held» 
that  a  vendee,  under  a  aide  by  auction  of  the  pre- 
■isei  ao  nnderlet,  might  recover  a  depoait  paid  at 
the  sale,  if  the  conditions  of  sale  did  not  state  the 
proviso  in  the  general  lease,  that  no  obnoxious  trade 
should  be  exercised.  Waring  v.  Hoggart,  1  R.  5c 
M.  99,  [Abbott] 

An  auctioneer,  afterknockiag  down  a  lot  for  10.5L^ 
wrote  the  name  of  the  bidder,  who  waa  the  agent  of 
the  purcfasser,  opposite  to  the  lot  in  bis  catalogue. 
The  conditions  of  sale  had  been  read  over  by  him 
to  the  persons  assembled,  buttbev  were  not  attached 
to  the  cstalogue,  nor  waa  anj  reurence  made  in  the 
latter  inatrument  to  the  former :  The  Court  held, 
that  a  note  or  memorandum  in  writing  of  the  bargain 
bad  not  been  signed  by  the  nartv  or  his  agent,  as 
required  by  the  Statute  of  Fraoda.  KenwortkyY,  Scho- 
JUId,  f  Uw  y  K.B.  175,  s.  e.  S  B.  &  C.  945,  a.  0. 
4D,I^R,556, 

'V\m  sberif  sold  a  vessel  and  her  storas  bj  public 
•action  nader  an  execation.  The  sails  were  aeized 
on  the  premises  of  a  asil'maker.  At  the  time  the 
pnrebsaewss  completed,  in  August  1822,  the  sheriff 

£  re  to  the  pn  rshsser  an  order  on  the  sail-maker  to 
Mver  wp  Uie  sails;  but  be  ffu9*d,  aIiep;iDg  that 
>ie  \tMA  a  \um  u\Mm  i\um  for  tOl.  'J'be  wnt  waa  re- 
iUfhHifUt  in  MifhumimitM  term,  1022.  In  April  1823, 
hm  fifif«lis«*r  KHvtt  wdU'M  Ut  the  t^ttir'tff  that  be  could 
IM  Mse  lb*  r«s««l  withMtt  the  sails,  and  should  re- 
4Mm  Ihtcwi  'thtt  iUmti  held,  that  the  purchaser 
l^sd  %u.4iuImA  fli«  //r4«r  hy  not  inf/irming  the  sheriiT, 
^A^/^A  fU  fklnfH  ftf  the  writ,  that  he  could  not 
f^ifiH  9U4I  seMS/  huffem  f,  Vnrilm,  t  Isw  J,  K,B« 
»«f ;  S.  A  2  h,  Ik  C,  7im,  9,  $,  4  iK  k  H.  31/1. 


An  aoetiooeer  at  a  sale,  where  it  waa  one  of  the 
conditions,  that  a  deposit  ahould  be  paid  immediatelj, 
and  tbe  remainder  before  the  goods  were  delivered, 
InuMdced  down  a  lot,  and  handed  it  to  die  bidder, 
who  looked  at  it  for  three  or  four  minutes,  and  then 
retorned  it  to  tbe  auctioneer,  aaying  that  he  waa 
miataken  in  the  price.  Tbe  auctioneer  aaid  he 
would  tdce  it  back  only  to  keep  for  hia  use :  The 
Court  held,  that  it  was  a  question  of  fact  for  the 
jury,  whether,  under  aueh  circumatancee,  there  bad 
been  a  delivery  to  aatiafy  the  Statute  of  Frauds. 
PkilUps  V.  '^ttoUi,  2  Law' J.  K.B.  116,  a.  c  2  B.  & 
C.511,a.c.3D.&R.822. 

A  person  poaseased  of  a  freehold  home  and  pre- 
miaea,  sold  them  by  auction,  without  any  moition 
being  made  of  the  fixturea.  After  the  conveyance 
had  been  executed,  and  the  vendee  put  into  posaea- 
sion,  a  demand  was  made  of  the  artiolea  contained 
in  '*  an  inventory  of  the  fixtureu**  The  buyer  re- 
fused to  deliver  up  the  fixturet  dewutnded,  and  the 
vendor  brought  an  action  of  trover :  The  Court  held 
that,  not  only  the  tliinga  fixed  to  the  freehold,  but 
also  the  artidea  generally  known  aa  fixturea  between 
landlords  and  tenants,  paaaed  bv  the  eonvegranoe ; 
and  also  that,  aa  the  demand  and  refoaal  waa  of  fix- 
turea, the  plaintiff 'a  action  waa  not  aupported,  be* 
cause  some  of  the  artiolea  detained  were  not  fixtuns. 
Colegrave  v.  Dias  Smttoe,  1  Law  J.  K.B.  299,  a.  c 

2  B.  &  C.76,  a.  c.  3  D.  &  K  255. 

Where  certain  artiolea  were  put  up  to  aale  by 
aaction,  and  the  vendee  and  a  friend  of  hia  were  the 
only  bidden,  the  reat  of  the  company  being  dettned 
firom  bidding,  in  conaequenoe  of  a  atatement  nuide 
by  the  vendee,  that  he  had  been  iU-used  by  the  late 
owner :  Held,  that  under  auch  a  aale  Uke  vendee  did 
not  acquire  any  property  in  the  artidea  he  had 
bought  FuUtr  v.  Abrahamt,  6  B^  Jllo.  317,  a.  c.  3 
B.  &B.116. 

The  plaintiff  having  aent  a  horse  to  a  repoeitory 
to  be  aold  by  auction,  bis  gioom  attended,  and  bid 
for  the  horae  on  behdf  of  hia  master,  without  its  be- 
ing announced  to  the  company  preaent  that  he  at- 
tended for  auch  a  purpose :  Held,  that  it  waa  illegal, 
and  avoided  the  aale  against,  the  last  bidder,  who 
vraato  be  conaidered  the  purchaaer,  by  theoonditiona 
of  sde.  Crtwder  v.  i^uHin,  4  Law  J.  C.P.  118,  a.  o. 

3  Bing.  368,  s. c.2  C.  6c  P.  208. 

If  do  owner  of  an  aetata  put  up  for  aale  by  anotion 
employ  a  peraon  to  bid  for  him,  the  ade  ia  void, 
dthough  only  one  such  peraon  be  employed,  and 
dthough  he  ia  only  to  bid  up  to  a  certnn  sum, 
unleaa  it  is  announced  at  the  time  that  there  ia  a 
person  bidding  for  the  owner.  Whttimr  v.  CoUicr,  1 
M.  &  M.  123.  [Tenterden] 

(B)  Of  the  Auction  Duty. 

A  sale  by  auction,  by  aasigneee  of  a  bankrupt,  of 
the  absolute  intereat  in  an  estate  ia  fee,  which  ia  in 
mortgage,  is  not  liable  to  the  auction  duty.  Rtr  ▼. 
WinttanUy,  2  Y.  &  J.  124. 

(C)  Rights,  nmcs  and  liabilitiis  or  tub 

Auctioneer. 

If  an  auctioneer,  on  tbe  ade  of  red  eatatea,  cnn- 
docts  himself  in  such  a  manner  aa  to  rsnder  the  con- 
tract invalid,  he  cannot,  though  he  knoeked  down 
.the  lot  to  the  higbeat  bidder,  and  afisrwardapaid  to 
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tbe  ooUeetor  of  Excise  the  doty  in  reipeet  of  nicfa 
Bale,  tnd  which  was,  bj  the  ezpreee  oonditioii  of 
sale,  to  be  paid  by  the  parohaser,  maintain  an  action 
of  apecial  aasmnpait  against  the  yeadee  ibr  the 
money  paid  to  dbe  collector  of  daties,  he  (the  defen- 
dant) not  being  a  purchaeor,  and  by  eonaeqoenoe 
not  liable  to  duty,  especially  as  the  parohaser  had 
not  antfaoriaied  die  auctioneer  to  pay  the  money  on 
his  accoont 

SemkU — that  under  the  eireomstanoes  the  vendor 
would  not  be  liable  to  ropay  tbe  auctioneer;  yet 
fiurr*  whether  under  snch  a  sale  the  auctioneer  did 
not  render  himself  liable  to  the  do^.  Jmim  t.  Ntok- 
ngy,  13  Price,  7d. 

Where  an  auctioneer,  on  the  sale  of  real  estates, 
has  been  called  upon  to  pay  the  Excise  duty  in  re- 
spect of  such  sale,  he  must  sue  bis  employer  on  the 
implied  assmnpnt,  leaving  hifc  employer  to  sue  tiie 
Tendee  under  the  conditions  of  sale,  if  they  be,  that 
the  duty  is  to  be  pud  by  the  purchaser.  Jonsi  t. 
Narmeyt  13  Price,  76. 

An  auctioneer,  against  whom  an  action  is  brought 
for  the  recovety  of  a  deposit,  is  not  entitled  to  a  bill 
of  interpleader,  if  lie  insists  upon  retaining  either 
his  oommiision  or  the  duty.  MUcheil  t.  Haynt,  S 
6.  &  a  tiSu 

If  an  auctioneer  dcTiates  from  tbe  express  condi- 
tions of  sale,  he  renders  himself  peraonally  liable  to 
thoio  who  sustain  an  injury  by  his  improper  con- 
duct.   Jonet  ▼.  Naunejf,  IS  Price,  76. 

If  A  purchase  an  estate  at  a  sale,  and  describe 
himself  as  an  agent  for  B,  and  B  refuse  to  complete 
the  contract,  and  give  the  vendor's  agent  notioe  to 
that  effect,  and  A  afterwards  pay  thedeposit  accord- 
ing to  the  conditions ;  if  the  title  be  defeotire,  A 
may  maintain  an  action  in  his  own  name  against  the 
snctioneer,  to  recover  the  deposit.  Langstrcthr. 
Touimkn,  S  Stark.  145.   [Abbott] 

A  sale  by  auction  bmng  unproductive,  aootbsr 
day  was  fixed  for  a  sale,  when  two  persons  who  at- 
tended upon  the  former  sale,  being  desirousof  making 
a  pnrehMe,  were  directed  to  retire  to  another  room, 
where  each  was  to  write  two  different  sums  on  a 
piece  of  paper :  and  whoever  should  be  found,  on 
givrng  in  tiiese  pieces  of  paper,  to  have  written  the 
Imgcet  sum,  was  to  be  dedated  the  purchaser.  This 
was  held  to  be  a  mode  of  sale  by  auction  within  the 
19  Geo.  3 :  and  therefore,  that  the  peraim  who  had 
•o  conducted  the  sale  had  incurred  the  penalty  of 
10(M.  therdby  imposed,  for  having  acted  as  an  auc- 
tioneer without  first  taking  out  a  licence.  Aitonuv 
General  v.  Taylor,  13  Price,  636,   s.  c.   M*Clel. 

Where  an  auctioneer  sells  an  estate  by  public 
auction,  and  receives  a  deposit,  it  is  his  duty,  as 
the  agent  of  both  vendor  and  purchaser,  to  retain 
the  deposit  until  the  sale  is  complete,  and  it  is  aacer- 
tained  to  whom  the  money  belongs.  Where  an  anc- 
tioneer  sold  an  estate  by  public  auction,  and  received 
the  deposit,  and  signed  an  agreement  stating  that 
he  aclaowledged  to  have  sold  the  estate,  and  that 
he  agreed  to  complete  the  sale ;  and  the  sale  was 
not  completed  on  account  of  a  defect  of  title :  Held, 
Ibat  the  porohaser  might  recover  the  deposit  in  an 
action  for  money  had  and  received  against  the  auc- 
tioneer, though  the  latter  had  paid  it  over  to  the  ven- 
dor, without  any  notioe  from  tho  pnrehaser  not  to 
do  so,  and  befora  the  defect  of  title  was  ascertained. 


Cray  v.  Guttmidge,  6  Law  J.  K.B.  154,  s.  c.  1  M. 
&  R.  614,  s.  c.  3  C.  &  P.  40. 

An  auctioneer, — who,  as  agent  for  the  vendor, 
agrees  to  sell  an  estate  upon  the  terms  contained  in 
conditions  of  sale,  by  which  the  purchaser  is  to  pay- 
down  immediately  a  deposit,  and  the  auction  duty, 
and  the  residue  of  the  purchase-money  upon  a  day 
certain,  on  having  a  good  title ;  and  uie  vendor  is 
to  prepare  and  deliver  to  tbe  purchaser  an  abstract 
of  title, — is  not,  upon  a  failure  of  tbe  contract,  in 
consequence  of  a  defective  title,  personally  respon- 
sible for  interett  upon  the  deposit  and  auction  duty, 
unless  the  money  be  demanded,  or  notice  be  given 
to  him  that  tbe  contract  has  been  rescinded.  Gaby 
V.  Driver,  J  Y.  &  J.  549. 


AUDITA  QUERELA. 

A  defendant  having  been  taken  in  execution  on  a 
judgment,  was  discharged  upon  a  commission  of 
bankrupt  having  issued  against  him ;  but  the  com- 
mission being  afterwards  superseded,  be  was  again 
taken  in  execution  upon  the  original  judgment: 
Held,  that  if  there  was  no  fraud  in  suing  out  the 
commission,  the  defendant  was  entitled  to  his  dis- 
charge ;  hut  if  there  was,  that  he  was  not  exempt 
from  being  so  taken  a  second  time  in  execution. 
There  being  strong  circumstances  of  fraud  presented 
to  the  consideration  of  tlie  Court,  an  order  for  the 
disobsfge  of  the  defendant  was  refused,  it  being 
open  to  him  to  proceed  by  writ  of  audita  quertlai 
Baker  v.  Ridgway,  2  Law  J.  C.P.  110,  s.  c  S  Bing. 
41. 

A  bankrupt  obtained  his  certificate  on  tbe  13th  of 
November ;  the  same  day  z  fieri  fuciat  was  executed 
on  his  goods  \  the  Court  refused  relief  on  motion, 
but  left  the  parties  to  their  audita  querela.  Hanson 
V.  Blekey,  6  Law  J.  C.P.  70,  s.  o.  4  Bing.  493,  s.  c. 
1M.&P.261. 


AUTREFOIS  ACQUIT. 

The  defendant  was  indicted  for  a  misdemeanor  in 
keeping  a  common  gaming-house.  The  ofEsuce  was 
laid  on  a  day  in  2  Geo.  4,  and,  in  the  usual  words, 
on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  inquisition. 
•  The  defendant  pleaded  auirefim  sceuit  of  an  in- 
dictment found  in  4  Geo.  4,  for  keeping  a  gaming- 
house, laying  the  offence  on  a  day  in  57  Geo.  3,  and 
on  divers  other  days  between  that  day  and  the  day 
of  the  inquisition,  as^ainst  the  peace  of  the  King. 

llie  Court  held,  that  the  offences  in  that  latter  in- 
dictment must  be  taken  to  be  against  the .  peace  of 
Geo.  3,  and  therefore  that  the  aefendant  nad  not 
been  acquitted  of  offences  against  tbe  peace  of  Geo.  4. 

llie  Court  also  held,  that  the  judgment  against  a 
defendant  on  a  demurrer  to  a  plea  of  autrefois  acquit 
of  a  misdemeanor,  was  final.  Bee  v.  Taylor,  3  Law 
J.  K.B.  68,  s.  c.  3  B.  &C.  50S,  s.  c  5  D.  &  R.  4f  f . 

If,  in  a  plea  of  auPrtfiis  acquit,  the  prisoner  wefe 
to  insist  on  two  distinct  recoixisof  ac^uietal,  bis  plea 
would  be  had  for  d«ipIioity.  Bat  setttble,  that  if  he 
insisted  on  the  wrong,  the  Court  would,  in  a  capital 
case,  take  care  that  he  did  not  snflbr  by  it. 

If  the  prisoner  oouid  have  been  legdly  convicted 
on  the  first  indictment,  upon  sny  evicbnos  that  might 
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have  been  adduced,  his  mequitUl  on  that  indictment 
may  be  aucceflsfullj  pleadeid  to  a  second  indictment ; 
and  it  is  immaterial  whether  the  proper  eridence 
was  addoced  at  the  trial  of  the  first  indictment  or 
not.    Res  y.  Shs§u,  S  C.  &  P.  654. 


BAIL. 


1.  OF  THE  AFFIDAVIT  TO  HOLD  TO  BAIL. 

(A)  By  whom  and  how  made. 

(B)  Before  whom  sworn. 

(C)  Form  and  Requisites  of. 

^D)  Of  scrrLEMENTAL  and  COUNTER  Affi- 
davits. 

2.  BAIL  TO  THE  SHERIFF. 

(A)  Of  the  Bau-aond. 

(B)  Of  the  Deposit  in  lied  of  Bail. 

(C)  Rights  of  the  Bail. 

3.  OF  COMMON  BAIL  AND  COMMON 

APPEARANCE. 

A.  BAIL  ABOVE, 

(A)  Payment  of  money  intocoubt  in 

lieu  of. 
<B)  Who  may  be  Bail. 

(C)  Who  not. 

(D)  Putting  in  and  excepting  to. 

<£)  Notice  OF  Bail  and  of  Justification. 

(F)  Justifying  and  opposing. 

(G)  Allowance  of. 

H)  Of.the Recognizance  and  Bail-piece. 
I)  Rights  of  Bail  against  their  Prin- 
cipal. 

(K)  Liability  of. 

(L)  Proceedings  against  Bail. 

(M)  Render  and  rnterino   an  Exonr- 

retur. 
(N)  Discharge  of,  by  other  mbans  than 

Render. 

0.  BAIL  BY  HABEAS  CORPUS. 

6.  ON  AN  ATTACHMENT. 

7.  IN  NE  EXEAT  REGNO. 

8.  IN  THE  ADMIRALTY  COURT. 

9.  IN  ERROR^[tee  Error.] 
10.  IN  CRIMINAL  PROCEEDINGS. 
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1.  OF  THE  AFFIDAVIT  TO  HOLD  TO  BAIL. 
(A)  By  whom  and  how  made. 

The  mere  conviction  for  a  conspiracy  does  not 
render  the  party  incompetent  to  make  an  affidavit 
to  hold  to  bail.     Park  y.  StrooUey,  4  D.  &  R.  144. 

It  cannot  be  objected  to  an  affidavit  to  hold  to 
bail,  that  it  is  sworn  by  a  deponent,  a  third  person, 
who  does  not  shew  himself  to  be  in  any  way  con- 
aected  with  the  creditor,  or  to  have  any  means  of 
knowinffof  the  existence  of  the  debt.  Lm  v.  StU- 
iBood.  9Pnce,3««. 

The  Court  will  not,  nnder  any  circumstances,  re- 
lax the  rule,  that  the  deponent,  in  an  affidavit  to 
hold  lo  bail,  sboald  insert  therein  his  true  place  of 


abode.    CoUint  v.  Goodyer,  9  Law  J.  K.B.  119, 
s.  c.  9  B.  &  C.  563,  s.  0.^4  D.  &  R.  44. 

In  an  affidavit  to  hold  to  bail,  the  plaintiff  was 
described  as  A  B,  No.  31 ,  Tottenham-court-roa<^ 
gentlemen ;  on  inquiry  being  made,  it  was  ascec 
tained  that  the  plaintiff  did  not  reside  there,  bat 
had  merely  taken  an  apartment,  and  that  he  had  never 
slept  there.  On  an  application  by  the  defendant 
to  cancel  the  bail-bond,  on  the  ground,  that  the  plain- 
tiff's true  place  of  abode  and  description  had  been 
misstated  in  the  affidavit  of  debt ; — the  Court  re- 
fused to  interfere,  as  the  defendant  had  not  sworn 
that  he  did  not  know  who  the  plaintiff  was,  or  that 
he  was  not  indebted  to  him.  Brown  v.  Moore,  5 
Law  J.  C.P.  ISl,  s.  c.  4  Bing.  148. 

An  affidavit  of  debt  by  a  bankrupt,  stating  that 

the  defendant  was  indebted  to  him  at  the  time  of 

suing  out  the  commission,  and  still  was,  as  he  verily 

believed,  to  his  assignees,  is  insufficient,  as  the 

.  aasignees  should  have  joined.     Tucker  v.  Franeit, 

5  Law  J.  C.P.  197,  s.  c.  4  Bing.  14^. 

In  debt  on  bond  by  the  obligee  against  the  obligor 
(for  tlie  bene6t  of  an  assignee),  the  affidavit  was 
made  jointly  by  the  plaintiff  and  the  aasignee,  the 
former  stating,  that  a  certain  sum  was  due  on  the 
bond,  and  that  he  had  assigned  his  interest  therein 
to  the  latter,  and  the  assignee  suting  that  the  sum 
due  on  the  bond  remained  unpaid  and  due  to  him 
as  such  assignee :  Held  good.  Fairman  v.  Farqu- 
hartoft,  6  Law  J.  C.P.  49,  s.  c.  1  M.  &  P.  179. 

(B)  Before  whom  sworn. 

By  the  act  12  Geo.  1,  c.  19,  s.  2,  it  is  provided, 
that,  before  arrest  by  an  inferior  court,  an  affidavit 
of  debt  shall  be  made  before  the  officer  who  issues 
the  process,  or  his  deputy  :  Held,  that  the  deputy 
must  be  appointed  for  issuing  process,  and  not 
merely  for  taking  affidavits.  Rogert  v.  Jonee,  7  B, 
it  C.  66. 

(C)  Form  and  Requisitss  of. 

An  affidavit  to  hold  to  bail  on  a  bond,  must  shew 
that  the  debt  is  due  and  payable  at  the  time  of  the 
arrest.    Smith  v.  Kendal,  7*  D.  &  R.  239. 

Where  an  affidavit  to  hold  to  bail  stated,  *'  that 
<he  defendant  is  indebted  to  the  plaintiff  in  the 
•am  of  1000/.,  upon  and  by  virtue  of  a  certain  me- 
morandum in  writing,  bearing  date,  &c.,  and  signed 
by  the  defendant,  whereby  he  promised  plaintiff, 
that  when  he  returned  in  the  month  of  March  or 
April,  then  next,  he  would  marry  her,  or  pay  her 
the  sum  of  lOOOi.  :*'  Held  insufficient,  because  it 
did  not  shew  mutual  consideration  on  the  part  of 
the  plaintiff,  to  sustain  the  defendant's  promise. 
Maephenon  v.  Lavie,  1  Law  J.  K.B.  14,  s.  c.  1  B. 

6  C.  118.  s.  c.  S  D.  &  R.  69. 

An  affidavit  of  debt,  stating  that  A  B,  C  D,  £  F, 
and  G  H,  were  indebted  to  Sie  plaintiff,  on  a  bill 
of  exchange,  (accepted  in  the  name  and  firm  of  A  B 
&  Co.)  by  the  four  or  one  if  them,  is  insufficient  and 
uncertain.  Hamer  v.  Athby,  3  Law  J.  C.P.  144, 
s.  c.  10  B.  Mo.  SfX 

An  affidavit  of  debt  stating  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  ceruin  sum,  for  the 
difference  of  prices  of  foreign  stock  on  certain  days, 
is  insufficient.     PooU*e  eau,  1  Law  J.  K.B.  30. 

A  debt,  incurred  in  Holland,  had  been  assignad 
to  the  plaintiff,  who,  in  his  affidavit,  swore,  that 
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to  hk  helitf,  by  the  Itwi  of  Holland,  be  had  a  right 
to  maintain  an  action  in  his  own  name.  He  had  ar- 
rested the  defendant  llio  Court  refused  to  set  aside 
the  bail-bond.  Schutrhop  t.  Schmanuel,  4  D.  &  R. 
180. 

A  defendant  may  be  held  to  bail  on  an  affidaTit, 
stating  that  the  plaintiff  bad  furnished  goods  to  the 
amoant  of  9000/.  to  J  S,  for  whom  the  defendant 
bad  undertaken  to  be  responsible;  that  J  S  had 
failed,  and  paid  a  dividend  of  four  sliillings  in  the 
pound,  and  that  1600/.  remained  due  from  the  defen- 
dant to  the  plaintiffs  ;  although  it  was  insisted  that 
the  damages  were  unliquidated,  and  that  the  defen- 
dant was  only  liable  collaterally.    ColUns  v.  WallU, 
4  Law  J.  C.P.  88. 

An  affidavit  to  bold  to  bail,  stating  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  2,063/.,  se- 
cured to  the  latter  by  an  indenture  made  between 
bim  and  the  defendant,  by  which  he  covenanted  to 
pay  the  plaintiff  50/.  and  the  costs  of  executing  the 
indenture,  and  the  further  sum  of  2000/.,  at  certain 
times  and  on  certain  events,  which  have  now  passed, 
and  that  such  sums  have  not  as  yet  been  paid,  is 
•ufficieotly  explicit  and  certain.  Burnard  v.  Neville, 
3  Law  J.  C.P.  197,  a.  c.  5  Bing.  It6,  s.  c.  10  B. 
Mo.  475. 

An  affidavit  of  debt  by  the  assignee  of  a  bankrupt, 
that  the  defendant  was  indebted  to  him  for  goods 
■old  by  the  plaintiff  to  the  defendant,  as  appeared 
by  tl)e  books  of  the  latter,  and  as  the  assignee  be- 
lieved, is  sufficient.  Sullivan  v.  Briitow,  4  Law  J. 
C.P.  190. 

An  affidavit  to  bold  to  bail  was  made  before  the 
British  Consul  at  Cadis,  in  which  the  plaintiff  swore 
that  the  defendant  was  indebted  to  bim  io  the  sum 
of  100,000/.  sterling. 

The  Court  held,  that  the  word  sterling  rendered 
the  affidavit  uncertain,  and  discharged  the  defendant 
on  filing  common  bail.  Macquire  v.  Maehetrdo,  4 
Law  J.  K.B.  49,  s.  c.  4  B.  &  C.  886,  s.  o.  7  D.  & 
R.  478,  as  Piekardo  v.  Machado* 

It  is  not  a  variance  to  declare  simply  on  the 
money  counts,  where  the  affidarit  of  debt  states 
tbat  the  plaintiff  accepted  a  bill  of  exchange  for  the 
bononr  of  the  defendant,  and  tbat  be  was  obliged  to 
pay  it  bimaelf.  Brooks  v.  Clarke,  1  Law  J.  K.B. 
«9,  a.  c.  2  D.  &  R.  148. 

In  an  affidavit  to  bold  to  bail,  it  will  be  a  sufficient 
statement  of  the  cauae  of  action,  that  it  is  for  use 
and  occupation  of  premises  of  the  creditor.  If  the 
statement  proceeds  to  f^y  "  as  tenant  thereof,"  it  is 
no  objection  to  it,  that  it  do  not  add  "  to  tbe  credi- 
tor." 

It  is  no  objection  to  an  affidavit  to  bold  to  bail, 
made  by  a  third  person,  that  such  person  swears 
positively  the  debtor  has  not  made  any  tender  in 
bank-notes  to  the  creditor,  although  the  creditor  is 
residing  in  England.    Lee  v.  Sellweod^  9  Price,  5?2. 
An  affidavit  to  hold  to  bail,  which  states  "  that 
G  M'G  is  justly  and  truly  indebted  unto  L  S  of 
L,  in  the  sum  of  499/.  lOt.,  upon  and  by  virtue  of 
a  certain  charter-party  of  affreightment,  bearing 
date  &c.,  for  and  on  account  of  the  hire  of  a  certain 
jUiip  or  veaael  called  the  S,  let  to  hire  by  the  said 
L  s  to  the  aaid  G  M*G,  and  by  him  taken  for  a 
ceruin  voyage  from  the  port  of  L  to  P,"  held  suffi- 
cient.    Skeen  ▼.  M'Gregor,  1  Law  J.  CP.  77,  s.  6. 
1  Bing.  249,  s.  c  8  B.  Mo.  107. 


Affidavit  to  bold  to  bail  on  the  ground  tbat  defen- 
dant was  indebted  to  plaintiff  in  trust  for  defendant, 
under  a  deed  by  which  the  defendant  had  covenanted 
to  pay  "  at  certain  times  and  on  certain  events  now 
passed  and  happened  :"  Held  sufficient.  Barnord 
V.  Neville,  3  Bing.  126. 

Stating  in  an  affidavit  of  debt,  tbat  the  defendant 
is  indebted  to  the  plaintiff  for  principal  and  interest 
on  a  promiasory  note,  without  stating  the  purport 
of  the  note,  is  bad.  Jaeke&n's  bail,  1  Law  J.  K.B.  16. 
It  is  irregular,  in  an  affidavit  to  bold  to  bail,  to 
say  tbat  a  bill  of  exchange  purparts  to  be  indoraed 
by  a  party.     Looie  v.  Lcngtter,  3  Law  J.  K.B.  55. 

Where  an  affidavit  of  (&bt,  setting  out  a  bill  of 
exchange,  gave  dates  by  mistake,  which  shewed 
that  the  bill  was  not  actually  due,  the  Court  would 
not  assist  tlie  plaintiff,  and  ordered  the  def«*ndant  to 
be  discharged  out  of  custody.  Jadis  v.  WUUaMt,  5 
Law  J.  K.B.  135. 

An  affidavit  of  debt,  stating  that  the  defendant 
was  indebted  to  the  plaintiff  on  a  promissory  note, 
payable  to  the  order  of  I,  E,  &  Co.  and  duly  indorsed 
to  the  plaintiff,  is  insufficient  as  against  I,  as  it 
should  have  stated  that  the  note  waa  indoraed  to  the 
plaintiff  by  I,  £,  &  Co.,  or  by  I  alone,  under  the 
name  of  I,  E.  6c  Co.  M* Taf^gart  v.  Elliee,  5  Law  J. 
C.P.  123,  s.  c.  4  Bing.  114. 

An  affidavit  of  debt  made  for  the  purpose  of  hold- 
ing a  party  to  bail,  on  a  promissory  note :  Held  in- 
sufficient, in  not  stating  that  the  note  was  due  and 
unpaid,  or  that  the  holder  was  payee  or  indorsee. 
Bill  V.  Rogers,  12  Price,  194. 

Where  a  defendant  has  undertaken  to  pay  for 
goods  sold  to  a  third  person,  in  the  event  of  the 
Utter  not  payiug  for  them,  he  may  be  holden  to  bail 
on  the  common  affidavit  for  goods  sold.  Cope  v. 
Joeepk,  9  Price,  155. 

A  defendant  cannot  be  holden  to  special  bail  on 
an  affidavit,  atating  him  to  be  indebted  to  the  plain- 
tiffin  a  certain  sum,  for  goods  sold,  unless  it  be 
also  stated  that  they  were  delivered.  Lascar  v. 
Morioseph,  9  Law  J.  C.P.  14,  s.  c.  1  Bing.  357,  s.  <;. 
as  Loisada  v.  Mtnjoseph,  8  B.  Mo.  366, 

Where  process  is  at  the  suit  of  the  husband  and 
wife,  an  affidavit  that  the  defendant  is  indebted  to 
the  plaintiff  for  money  had  and  received  to  the  use 
of  his  wife,  is  insufficient.  Wade  v.  Wade,  5  Law 
J.  C.P.  49,  s.  c.  4  Bing.  50. 

The  affidavit  to  hold  to  bail  for  "  money  paid, 
laid  out,  and  expended,"  need  not  state  a  request. 
Jones  V.  Emitif,  1  Law  J.  K.B.  107. 

An  affidavit  to  bold  to  bail  for  money  paid  for  • 
defendant,  and  advanced  to  bim,  need  not  contain 
an  averment  that  tbe  money  was  paid  and  advanced 
at  tbe  defendant's  request.  Benrif  ▼.  Femandes,  2 
Law  J.  C.P.  1 ,  s.  c.  1  Bing.  338. 

Tbe  affidavit  to  hold  to  bail  for  a  sum  of  money, 
"  upon  account  stated,"  ahould  set  forth  a  requeat. 
Anon,  1  Law  J.  K.B.  86. 

So  should  an  affidavit  for  "  money  had  and  re- 
ceived," sute  a  request.  Carmiehael  v.  Daoies,  1 
Law  J.  K.B.  85. 

An  affidavit  of  debt,  in  which  the  plaintiff  swore 
that  the  defendant  was  indebted  to  him  in  a  certain 
siim,  for  goods  sold  and  delivered  by  the  plaintiff  to 
tbe  defendant,  without  adding  *'  at  his  request,"  is 
sufficient,  as  such  a  request  must  be  inferred. 
RowUff  V.  Bayley,  4  Law  J.  C.P.  155. 
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A  dflfenduit  e«Biiot  be  held  to  tp^cul  bail  on  an 
aiidavit*  stBling  kia  to  be  indebtod  to  the  planitUF 
in  raepect  of  a  oertatn  sale  of  land  in  Che  poaaeiaioB 
of  the  defcndaat.    S^hu  v.  Ron,  S  Y.  &  J.  S. 

An  alEdarit  to  hold  to  special  bail,  stating  that 
the  defendant  was  indebted  to  the  plaintiff  by  firtue 
of  eertain  articles  of  agreement,  hy  which  the  latter 
agned  to  sell,  and  the  former  ^;reed  to  porobaae, 
eertain  lands,  and  that  tbo  defendant  had  been  let 
into  possession  in  pnrsoance  of  the  agreement,  tB 
insniicient,  witboot  atating  that  a  conreTaace  had 
been  tendered  to  the  defendant.  Young  r,  Dtmlman, 
S  Y.  A  J.  41. 

Where  an  arbitrator  directs  one  of  the  parties  to 
n  refeicace  to  par  a  som  of  money  "  on  demand," 
the  affidavitto  bold  to  bail,  most  state  that  a  demand 
was  nude.  Drtser  r.  Hood,  6  Law  J.  K.B.  61,  s.  o. 
7  B.  A  C.  494,  a.  o.  1  M.  A  R.  324. 

Where  the  deponent  is  an  illiterete  peiion,  or 
marksman,  it  sbonld  be  stated  in  the  jorat  that  it 
was  read  over  to  him  in  the  presence  of  the  com- 
missionen*    Anon,  1  Law  J.  K.B.  50. 

An  affidavit  of  debt  by  a  Frenchwoman,  contained 
in  the  jont  a  certificate  of  the  deputy  signer  of  bills 
of  Middlesex,  that  it  was  interpreted  to  the  deponent 
by  J  C,  professor  of  Isnguages,  (who  had  fint  aworn 
that  he  ondentood  French  and  fingliah,)  and  that 
the  deponent  afterwards  swore  to  the  truth  of  the 
affidarit, — was  held  soffioient.  Bete  y.  Soliitn,  S 
Law  J.  K.B.  348,  •.  c.  4  B.  A  C.  558.  s.  c  6  D.  A 
B.  514. 

The  words  "justly  and  traly,"  before  the  word 
"  indebted,"  sre  not  msterial.  In  the  junt,  **  sworn 
at  tbe  King's  Bench  Office,  Temple,"  is  a  aufficient 
description  of  place.  The  Conrt  i^iU  not,  upon  mo- 
tion, try  the  question  as  to  tbe  right  to  arrest,  though 
it  be  stated,  and  not  denied,  that  the  plaintiff  has 
executed  to  the  defendant  a  letter  of  licence.  West 
T,  Champneyt,  4  Law  J.  K.B.  58. 

An  affidavit  porportiog  to  have  been  sworn  "  at 
the  Kiog's  Bench  Office,  Inner  Temple,  London, 
before  Thomas  Cbsmbro,"  was  held  sufficient, 
although  not  entitled  in  any  court,  as  tbe  Court 
conceived  themselves  bound  to  notice  that  Thomas 
Cbambra  was  an  officer  of  the  Court,  attending  at 
tbe  King's  Bench  Office,  and  autbM-iced  to  tabs 
affidavits.    Howell  v.  Wilkinum,  7  B.  A  C.  783. 

An  affidavit  entitled  "in  the  common  place," 
held  sofficieot.     RolU  v.  Broak$,  4  Bing.  101. 

An  affidavit  of  debt,  sworn  before  a  commissioner 
in  tbe  country,  without  stating  him  to  be  a  commis- 
sioner, in  the  junt,  is  insufficient,  although  entitled 
la  this  Court 'f  sad  the  Court  will  not  allow  asapple- 
meetal  affidavit,  to  aid  thedefect,  to  be  filed.  Howard 
w,  Htfrnn,  6  Law  J.  C.P.  9,  a.  c.  4  Bing.  JOS,  s.  e. 

Wk^re  a  plaiatiff,  in  the  affidavit  of  debt,  waa 
6*^.ttitf!4  as  Cbsrles  Edmund,  and  in  the  writ  and 
dit^.UTkUrm,  St  Charles  only,  tbe  Court  held,  that 
afr;»licati//a  shoold  have  been  made  in  the  first  in- 
ntitnctf,  Uf  s«t  ^t\0,  the  writ,  it  not  being  in  confer- 
unity  with  th^;  affidavit ;  as,  however,  bail  bad  been 
gir^n  in  the  cause,  tliey  ordered  an  exomrftur  to  be 
tfUU'jtiA  on  tii9  bail-piece*  Grindmll  v.  Smith,  6 
Low  J.  C.F.  10, 8.  e.  1  M.  A  P.  S4. 

^  /Uf  Or  %t:rrhtM%ntkt  andcoonteb  ArjiDAvm. 
Where  procais  wm  sued  oot  by  basbtnd  sad  m'lSo, 


but  tbe  affidavitof  debt  waa  made  by  the  hnaband 
alone,  for  money  received  by  the  demidant  for  the 
use  of  the  wife,  the  Court  directed  the  bail-bond  to 
be  oancelled,  and  refused  to  allow  a  aopplementsl 
affidavit.  Wade  v.  Wade,  5  Law  J.  C.P.  49,  8.>c. 
(not  s.  p.)  4  Bing.  50. 

An  affidavit  made  and  tendered  by  the  defendant 
in  aupport  of  a  motion  for  his  duobarge  on  the 
ground  of  the  insufficiency  of  tbe  affidavit  of  debt 
atating  that  nothing  was,  in  fact,  due  from  him  to 
the  plaintiff,  alto^tber  rejected  as  inadmissible. 
Bill  V.  Rogtn,  1«  Price,  194. 


2.  BAIL  TO  THE  SHERIFF. 

[See  Arrest,  and  Baron  and  Feme.] 

5mnA/e— If  the  bail  do  not  appear  to  justify  on. 
tbe  day  specified  in  tbe  notice,  but  on  a  subsequent 
day,  in  compliance  with  a  further  notice,  and  the 
plaintiff  on  the  last  day  takes  an  aasignment  of  the 
oail-bond,  and  -proceeds  to  judgment  and  issues 
execution  ;  tbe  -proceedings  are  not  premature,  al- 
though tbe  rule  for  the  allowance  of  bail  be  aerved 
on  the  same  day ;  nor  is  tbe  aasignment  waived  by 
tbe  plaintiff  attending  to  oppose  the  justification  of 
the  bail.     Edmand  v.  Bou,  9  Price,  5. 

Where  a  defendant  was  arrested,  and  executed  a 
bail-bond  by  tbe  initials  of  his  christian  name  only — 
the  Court  ordered  the  bail-bond  to  be  delivered  up 
to  be  cancelled,  but  without  costs.  Parker  v.  Btntt 
1  Law  J.  K.B.  14,  s.  c.  2  D.  A  R.  73. 

The  defendant  applied  to  the  under-sheriff  before 
the  return  of  the  writ,  to  surrender  himself  in  dis- 
charge of  bia  bail,  which  he  refused  to  accept,  with- 
out assigning  any  reason  for  ao  doing,  and  the 
following  day  he  aorrendered  himaelf  to  the  keeper 
of  the  county  gaol»  which  was  also  before  the  return 
of  the  writ ;  and  the  bail-bond  waa  afterwarda 
assigned  to  the  plaintiff :  Tbe  Conrt  ordered  the 
proceedings  to  be  stayed,  but  without  costs.  Lemu 
▼.  Davit,  5  B.  Mo.  367. 

It  is  an  answer  to  an  application  for  aetting  aaide 
a  writ,  that  the  bail-bond  ahoold  be  delivered 
up  to  be  cancelled  on  the  ground  of  misnomer,  to 
shew  that  the  defendant  ia  as  well  known  by  oos 
name  as  the  other.  Carherry  v.  Beeitan,  1  Law  J. 
C.P.  66. 

The  Court  will  not  atay  paoceedingson-tbe  bail- 
bond,  on  an  affidavit  of  mencs,  until  bail  have  bean 
juatified.    MeUiA  v.  Mattn^  S  Law  J.  K.B.  76. 

Where  the  defendant  has  become  a  bankrupt,  and 
bail  above  has  been  perfected,  the  Court  will  not 
order  the  bail-bond  given  to  the  aheriff  to  be  can- 
celled, but  will  leave  tbe  par^to  make  a  defence  to 
any  notion  that  may  be  brought  upon  it.  Collins  v. 
Hojnoood,  t  Law  J.  K.B.  94. 

A  man  waa  arrested  on  a  special  original  writ. 
He  gave  bail  to  tbe  sheriff.  On  the  third  day  af^er 
the  quarto  die  pott  of  the  return,  a  commission  of 
bankrupt  was  taken  out  against  one  of  the  baiL  He 
obtained  his  certificate.  An  action  waa  brought  on 
the  bail-bond :  the  Conrt  held,  that  the  bail  had 
only  until  the  quarto  die  pott  of  the  return  to  iostify^ 
anci  tberefore,  that  the  recognisance  was  forfeited 
before  the  commission  issned ;  and  conaeqoently, 
that  llie  debt  was  proveable  under  it,  and  no  action 
could  be  maintained  by  the  assignee  of  the  bail-bond. 
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OottUffA  ▼.  Hcmmon,  S  Law  J.  K.B.  114,  s.  o.  9 
B.  k.  C.  626,  B.  c.  4.  D.  &  R.  160. 

If  bill  have  justified  iioproperly,  the  Covrt  will 
not  interfere  after  tUe  plaintiiF  has  taken  an  assign- 
ment of  the  bail-bond,  and  the  bail  have  pleaded 
that  the  defendant  in  the  original  action  did  appear 
in  performance  of  the  condition  of  the  bond.  Brookir 
V.  King,  t  Law  J.  K.B.  S4. 

If  a  bond  be  gpiven*  that  the  defendant  shall  put 
in  and  perfect  bail  above,  and,  instead  thereof,  he 
render  himself  to  prison,  the  Court  will  set  aside  all 
the  proceedings  taken  on  the  first  bond.  WarrtH^t 
hail,  t  Law  J.  K.B.  25. 

A  part/,  on  being  arrested  on  an  attorney's  bill, 
haWng  entered  into  a  bail-bond,  is  not  etttiUed  to 
have  it  cancelled  under  the  51  Geo.  3.  c.  124,  though 
the  bill,  by  taxation ,  be  reduced  under  15^  Thwaitet 
T.  Pijfer,  4  D.  &  R.  194. 

Where  the  defendant  has  become  a  bankrupt,  and 
the  bail  hare  not  applied  to  the  Court  for  relief,  so 
soon  by  a  twelvemontii  as  they  might  have  done, 
the  Court  wlB  not  stay  the  proceedings,  even  upon 
psyment  of  costs.  Swaynt  v.  Bland,  2  Law  J.  K.B. 
179,  s.  c.  4  D.&  R.  573. 

To  enabie  bail  to  the  sheriff  to  move  to  set  aside 
proceedings  on  the  bail-bond,  it  is  not  necessary 
that  they  should  previously  have  entered  an  appear- 
anee  to  the  action.  Alingham  v.  2'triggf  1  Law  J. 
CJ*.  99. 

The  eancellatios  of  a  bail-bond,  given  by  a  debtor, 
who  had  been  arrested  at  the  suit  of  a  creditor,  on 
whose  petition  a  commission  of  bankrupt  had  been 
sued  out  sgainst  the  defendant,  pending  a  petition 
presented  to  the  Chancellor,  praying  to  he  dis- 
charged from  the  arrest, — was  refused  :  the  Court, 
however,  gave  the  defendant  two  days*  time,  after 
the  petition  should  be  heard,  to  give  notice  of  bait 
Wife  V.  ProiBte,  9  Price,  391. 

To  support  a  motion  to  stay  proceedings  on  a  bail- 
bond,  the  production  of  an  affidavit  is  necessary, 
stating  that  the  application  is  really  and  truly  made, 
on  beh^  or  in  ease  of  the  sheriff,  or  of  the  bail,  and 
at  their  own  expense,  without  collusion  with,  or 
indemnity  from,  the  defendant  Standtn  v.  Blaki$, 
13  Price,  114,  s.  c.  M'QeL  44. 

A  party  having  omitted  to  give  notice  of  bail  on 
the  S9th  of  January,  which  was  the  last  day  for 
putting  in  bail,  an  assignment  of  the  bail-bond  was 
taken  on  the  30th,  and  the  plaintiff  proceeded  against 
the  bail  on  the  bond,  and  served  process  on  the 
defendant  and  his  bail,  to  which  they  appeared, 
an^  pleaded  comperuit  ad  ditm.  On  motiou,  the 
Court  made  a  rule  absolute,  which  had  been  ob- 
tained by  the  plaintiff,  calling  on  the  defendant  in 
the  original  action  to  shew  cause  why  his  appear- 
ance thereto  should  not  be  recorded  as  of  the  day 
when  notice  of  bail  being  put  in  was  served  on  the 
plaintiff's  derk  in  court,  notwithstanding  bail  had 
Wen  regnlarlv  put  in,  and  notice  had  been  given  on 
tke  30th,  be/ore  the  assignment  of  the  bail-bond 
could  have  been  executed  in  point  of  fact.  AUdai^ 
V.  Georgt,  9  Price,  406. 

The  taking  of  one  surety  to  a  bail-bond  deprives 
the  sheriff  of  his  claim  to  indulgence  to  have  an  at- 
taehtnent  set  aside  for  not  bringing  in  the  body, 
even  on  the  payment  of  costs.  The  losing  of  a  trial 
in  term  is  the  loss  of  a  term.  R$x  y.  tha  Sheriff  of 
London,  2  Law  J.  C.P.  259. 


If  there  be  two  writs  oat  against  a  pnty  for  the 
same  cause  of  action,  one  into  the  countv  of  Middle- 
sex, and  the  other  into  the  city  of  London,  and  the 
Serson  upon  being  arrested  in  Middlesex  give  a  bail- 
ond,  and  afterwards  upon  being  arrested  in  the  city 
of  London  give  asDther  bail-bond,  the  Court  will  not 
reiieve  him  from  the  latter  bail-bond*  Itaae  v.  Le- 
iri«a,  3  Law  J.  K.B.  56. 

Where  the  defendant  haa  been  mianamedjin  tiie 
writ,  and  haa  ^ven  a  bail-bond,  the  Court  will  not 
set  asiderthe  proceedinga,  bat  leave  him  to  plead  his 
misnomer  in  abatement  H&man  v.  Tidmanh,  4 
Law  J.  C.P.  97. 

The  defendant  was  arrested  by  the  name  of  iSft- 
phen  T.  Siik,vad  having  exeouted  a  bail-bond  in  the 
naine  of  Stephmi  Tkmnas  SiUe,  the  Court  ordered  the 
bond  to  be  cancelled.  Lake  v.  Silk,  4  Law  J.  C.P. 
67,  s.  0.  3  Bing.  996. 

Where  a  person  is  arrasted  in  Wale%  upon  process 
issningout  of  the  courts  at  Westminster,  the  bail-bond 
must  be  taken  in  the  tingleuma  sworn  to  in  the  affida- 
vit to  hold  to  bail.  Joy  v.  Kenriek,  4  Law  J.  K.B.  44. 

Where  a  plaintiff  had  proceeded  on  an  assignment 
of  a  baiUbond  taken  after  the  render  of  the  defen- 
dant, who  had  .put  in  bail,  whom  he  had  insuffici- 
ently described,  so  that  time  was  necessarily  given 
for  furnishing  a  better  description,  during  which 
interval  such  farther  description  was  not  given,  nor 
was  any  attempt  afterwards  made  to  ^uatify, — the 
Court  of  Exchequer  set  aside  the  proceedings  on  the 
assignment  of  the  bond,  without  an  affidavit  that  the 
appUoation  waa  made  bond  fide,  which  is  not  required^ 
by  the  practice  of  that  Court  Richardson  v.  Hodg'" 
ton,  11  Price,  633. 

Where  an  arbitrator  has  directed,  that  one  of  the 
parties  to  a  refereooe  shall  pay  a  sum  of  money  to 
the  other  "  on  dtenand,''  and  that  party  is  arrested 
for  such  Sum,  and  held  to  bail  upon  an  affidavit 
which  does  not  state  any  demand  made,  the  Court 
will  order  the  bail-bond  to  be  given  up  to  be  can- 
oelled.  Dritor  v.  Hood,  6  Law  J.  ILB.  61,  s.  c.  7 
B.  &  C.  494,  s.  e.  1  M.  &  R.  324. 

The  Coort  will  not  stay  proceedings  upon  a  bail- 
bond,  upon  the  ground,  that  the  affidavit  upon  which 
the  bail  above  were  rejected  was  founded  on  perjury, 
except  upon  the  usual  tmrms  of  paying  the  costs  in* 
curred  by  the  assignment  and  suosequent  proceed- 
ings.    Hobbs  V.  MilUr,  1  Y.  &  J.  403. 

Where  an  attorney  has  become  bail  to  the  sheriff, 
and^he  bail-bond  has  been  assigned,  the  Court  will, 
upon  the  usual  affidavit,  stay  proceedinga  upon  the 
bail-bond,  upon  payment  of  costs.  Jkbnn  v.  Not' 
tm,  1  Y.  &  J.  367. 

The  execution  of  a  bail-bond  before  vrarrant  by 
the  sheriff,  and  the  subsequent  alteration  of  its  date, 
so  as  to  correspond  with  the  date  of  the  warrant, 
(although  that  alteration  be  unauthorized  by  the 
bail,)  will  not  vitiate  the  bond  or  discharge  the  bail. 

If  two  or  more  of  several  defendants  plead  non  «tt 
factum  as  to  themselves  only,  the  other  defendants 
suffering  judgment  by  default,  the  plaintiff  need 
only  prove  the  execution  of  the  inatrument  as  to  the 
parties  who  have  so  pleaded.  Fenntr  v.  Brautby,. 
5  Law  J.  K.B.  179. 

In  an  action  on  a  bail-bond  at  the  suit  of  the  as- 
signee of  the  sheriff,  a  plea  that  the  assigpunent  of 
the  bail-bond  was  not  stamped  before  the  exhibiting 
of  the  plaintiff's  bill  in  the  cause,  is  demorrable, 
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Bor  need  iwoe  be  taVev  m  to  the  time  when  it  wts 
stamped ;  and  a  replication,  alleging  that  the  as- 
signment was  stamped  **  at  or  before  the  exhibiting 
the  bill,  and  concluding  to  the  country,  is  good." 
Carter  v.  Yata,  t  Chit  533. 

When  an  action  is  brought  on  a  bail-bond,  the 
return  of  the  writ,  on  which  the  defendant  in  the 
original  action  was  arrested,  must  be  stated  with 
certainty.     Everett  ▼.  Tunnard,  t  Chit.  6{24. 

A  declaration  on  a  bail-bond  stated  the  condition 
thereof  to  be,  **  to  appear  before  his  Majesty's  jus- 
tices at  L,  on  &e." ;  but,  on  producing  ihe  bond,  the 
words  were,  "  to  appear  before  us,  on  &c.":  Held, 
no  Tariance,  because  it  is  according  to  the  legal 
effect     Shaw  y.  L«i,  3  Stork.  76,  [Holroyd] 

An  action  on  a  bail-bond  must  be  prosecuted  in 
the  same  court  in  which  bail  was  given.  ChMerton 
y.  MiddUhvrit,  t  Ken.  369,  s.  c.  1  Burr.  645. 

The  condition  of  a  bail-bond,  set  out  in  the  record 
in  an  action  thereon, appeared  to  be,  "to  answer 
tlie  said  plaintiff  in  a  plea  of  trespass,  and  also  to  a 
plea  to  be  ezhibitpd  againat  said  defendant,  for  60i. 
upon  promises  ;"  but,  on  producing  the  bond,  it  did 
not  contain  the  words  "upon  promises:"  Held  to 
be  a  fatal  yariance.  Baker  r.  Newbegin,  1  R.  &  M.  93. 
[Abbott] 

An  averment  in  a  declaration,  that  a  bail-bond 
was  tendered  for  execution,  is  not  proved  by  shew- 
ing that  the  sheriff's  officer  went  to  the  defendsnt, 
and  asked  him  to  sign  the  bail-bond,  no  bond  being 
produced,  he  having  none  with  him, and  his  assistant 
only  having  aome  blank  bonds  in  his  pocket,  which 
he  always  carried.  Jarmain  v.  Atgar,  1  R.&  M.  348, 
s.  c.  «  C.  &  P.  «49.  [Abbott] 

In  the  Common  Pleas,  ruling  the  sheriff  to  bring 
in  the  body,  is  an  election  to  proceed  against  him, 
and  cannot  afterwards  be  abandoned,  so  as  to  enable 
the  plaintiff  to  proceed  upon  the  bail-^nd.  Blaek' 
ford  V.  Hawkim,  1  Law  J.  C.P.  «2,  a.  c.  1  Bing. 
181.  s.c.  7  B.  Mo,  600. 

But,  in  the  King's  Bench,  ruling  the  sheriff  to 
bring  in  the  body,  does  not  compel  the  plaintiff  to 
proceed  afterwards,  by  atUchment,  against  the  she* 
riff.  At  the  expiration  of  the  rule,  be  may  proceed 
upon  the  bail-bond.  WhittU  v.  OMakert's  Law  J. 
K.B.  30,  8.  c.  7  B.  &  C.  478,  s.  c.  1  M.  &  R.  298. 

(B)  Of  the  Deposit  in  lieu  of  Bail. 

A  defendant  having  deposited  money  in  the  hands 
of  the  sheriff,  under  43  Geo.  3,  c.  46,  in  lieu  of  bail, 
and  the  plaintiff  being  unable  to  £nd  him,  so  as  to 
serte  the  rule  nisi  for  taking  the  money  out  of  court, 
it  was  ordered  that  it  sliould  be  served  ujjon  his 
agent     Anon,  1  Law  J.  C.P.  112. 

Where  the  sum  indorsed  on  the  writ,  and  10(.  for 
costs,  are  deposited  with  the  sheriff,  in  lieu  of  bail, 
under  43  Geo.  3.  c.  46,  a.  t,  and  the  same  are  not 
paid  into  court  at  or  before  the  return  of  the  writ, 
as  directed  by  that  statute  :  the  plaintiff's  attomies 
held  to  be  justified  in  ruling  the  sheriff  and  filing 
declaration,  although  they  had  knowledge  of  such 
deposit,  and  though  the  under-sheriff  had  written 
previous  to  the  return  of  the  writ,  requesting  to  be 
informed  of  the  amount  of  debt  and  costa  which 
would  be  paid.  Offley  v.  Weaver,  t  Law  J.  C.P. 
23,8.0.7  B.  Mo.  567. 

AVhera  a  friend  of  the  defendant  deposited  with 
the  sheriff,  on  the  defendant's  aiTstt,a8um  of  money. 


in  lieu  of  bail,  but  subsequently  bail  was  pat  in,  and 
the  defendant,  who  had  become  a  bankrupt  after  tha 
money  bad  been  deposited,  surrendered  in  discharge : 
the  Court  held,  that  tliey  were  bound  by  the  statute 
to  order  the  repayment  of  the  deposit  to  the  defen- 
dant EdeUten  v.  Adawa,  8  Taunt  557,  s.  c.  2  B.  Mo. 
610. 

Defendant,  on  being  arrested ,  placed  in  the  officer's 
bands,  in  lieu  of  bail,  a  quantity  of  linen-drapery 
goods  ;  eight  days  after  the  process  was  returnable, 
tbe  defendant  surrendered  himself  to  prison ;  and 
ten  days  after  the  process  was  returnable,  the  officer 
who  arrested  the  defendant  paid  into  the  hands  of 
the  Prothonotories  30/.  for  the  debt  in  the  cauie, 
and  10<.  for  tlie  costs,  those  being  sums  which  the 
defendant  was  supposed,  on  his  arrest,  to  have  de- 
posited with  the  officer  in  lieu  of  bail,  under  43 
Geo.  3,  c.  46.  The  defendant  was  afterwards,  not- 
withstanding resistance  on  the  part  of  tbe  plaintiff, 
allowed  to  take  his  money  out  of  court,  on  tbe 
ground  that  it  had  been  paid  in  by  mistake.  HiU 
V.  Chiutt,  1  Law  J.  C.P.  4,  s.c  iBing.  103,  s.  c. 
7  B.  Mo.  332. 

The  act  respecting  money  thus  deposited  is  sub- 
ject to  the  oontroul  of  the  Court,  unless  the  defen* 
dant  perfects  his  bail  strictly  in  time.  Anon,  4  Law 
J*  K.B.  52. 

Where  a  defendant  is  arrested,  makes  a  deposit 
in  lieu  of  bail,  under  7  &  8  Geo.  4,  c.71,  a.  2,  and 
afterwards  desires  to  pay  money  into  court ;  when 
he  pleads  to  the  declaration,  he  is  entitled  to  make 
use  of  tlie  money  so  deposited,  for  that  purposs. 
Hubbard  r.  Wilkint,  6  Uw  J.  K.B.  353. 

(C)  Rights  OF  THE  Bail. 

Bail  to  the  aheriff  have  no  right  to  take  their  prin- 
cipal into  custody,  nor  have  bail  in  the  Palace  Court. 
With  respect  to  bail  above,  it  is  otherwise.  Rex  y. 
Hughet,  3  C.  &  P.  373.  [Tenterden] 

3.  OF  COMMON  BJIL  AND  COMMON 
APPEARANCE. 

Where  two  creditors,  in  order  to  hold  a  defendant 
to  bail,  join  their  debto  together,  and  one  indorses 
a  promissory  note  to  the  other,  without  any  consi- 
deration, to  make  the  suit  sufficient  to  authorize  an 
arrest,  the  Court  will  discharge  the  defendant  on 
common  bail.  Wiggtesworth  y.  Ukerwood,  1  Ken« 
371. 

The  plaintiff  cannot,  in  the  second  term  after  tbe 
service  of  the  writ,  file  common  bail  for  the  defen- 
dant according  to  the  statute,  and  then  sign  judgment 
against  him.  Vulentiney,  Peake,  1  Law  J.  K.B.  151 : 
8.  P.  Gregg  V.  Cordon,  1  Law  J.  K.B.  36. 

Although  a  plaintiff  may  deliver  a  declaration 
against  the  defendant  conditionally,  before  the  time 
for  his  api>earing  has  expired,  and  file  common  bail 
for  him,  yet  after  that  time,  he  muat  bring  the  de- 
fendant into  court  before  he  can  declare.  Gregg  t. 
Gordon,  1  Law  J.  K.B.  36. 

An  irregularity  in  practice  may  be  taken  admn- 
tage  of  in  the  first  instance,  but  a  proceeding  tbat  is 
a  nullity  will  be  set  aside  at  any  time :  hence,  where 
a  party  entered  common  bail,  according  to  tbe  statute, 
before  the  time  for  pleading  was  out,  the  Court  aet 
it  aside,  because  it  was  a  nullity.  Anon.  1  Law  J. 
K.B.  156. 
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A  widow,  after  her  butbaod's  deceace,  eontiniied 
to  use  the  initials  of  ber  hosbaDd's  christian  name, 
and  accepted  a  bill  of  ezchange  with  them ;  bat 
being  arrested  under  those  initials,  the  Court  set  the 
bail-bond  aside  on  ber  entering  a  common  appear- 
ance. M*Beatk  T.  ChatlerUif,  1  Law  J.  K.B.  56, 
iL  c.  S  D.  &  R.  237. 

The  defendant  having  been  held  to  bail,  as  the  in- 
dorser  of  a  bill  of  ezchangpe,  at  the  suit  of  the  in- 
dorsee, the  Court  refused  to  allow  the  former  to  be 
discharged,  on  entering  a  common  appearance  on  an 
affidavit,  stating  that  the  bill  was  founded  and  given 
on  an  usurious  transaction.  Isaaa  ▼.  Silver,  4  Law 
J.  C.P.  144. 

Where  a  defendant  was  arrested  by  the  name  of 
William   Batcher,   his  real  name  being  Thomas 
Butcher, — he  was  discharfired  on  common  bail,  it 
appearing  that  the  plaintiff  knew  the  real  name. 
Anan.  3  Law  J.  K.B.  1S8. 

Where  a  capiat  ad  respondendum  was  issued  against 
the  defendant  into  Middlesex,  on  an  affidavit  of 
debt  filed  in  the  Filazer's  Office  for  that  county ; 
and  the  defendant  being  resident  in  Yorkshfre,  a 
second  capias  was  issued  into  that  county,  founded 
on  an  office  copy  of  the  original  affidavit  of  debt, 
and  under  which  the  defendant  was  arrested :  Held, 
that  be  was  entitled  to  be  discharged  on  entering  a 
common  appearance,  as  a  new  affidavitof  debt  should 
hsve  been  filed  with  the  Filazer  for  Yorkshire. 
DorvilU  V.  Whoomwell,  3  Law  J.  C.P.  142,  s.  c.  3 
Bing.  39. 

Where  the  defendant  was  arrested,  and  executed 
a  bail-bond  by  the  initials  of  his  christian  name 
only,  as  the  acceptor  of  a  bill  of  exchange,  in  which 
his  initials  only  appeared :  the  Court  of  King's 
Bench  ordered  the  bail-bond  to  be  delivered  up  to 
be  cancelled,  but  without  costs.  Parker  v.  Bent, 
1  Law  J.  K.B.  14,  s.  c.  3  D.  &  R.  73. 

And  where  the  defendant  was  arrested  by  the 
initials  of  his  christian  name,  and  executed  a  bail- 
bond  in  a  similar  manner,  the  Court  ordered  the 
bail-bond  to  be  delivered  up  to  be  cancelled,  and  a 
common  appearance  entered.  Fahrbrodh  v.  Solliers, 
10  B.  Mo.  3f  S. 

For  the  like  reason,  a  defendant  discharged  on 
entering  a  common  appearance,  and  undertaking  to 
bring  no  action.  Taylor  v.  Hietherman,5  B.Mo.  264. 

But  it  seems  that  if  a  party,  having  signed  a  bill 
of  exchange,  or  other  instrument,  by  the  mere  ini- 
tials of  his  christian  name,  refuse  to  give  his  full 
name,  on  being  required  so  to  do,  and  be  is  after- 
wards arrested  by  such  initisls  only,  he  will  not  be 
entitled  to  costs,  or  discharged  on  entering  a  common 
appearance.  Fahrbrodh  v.  SoUiers,  3  Law  J*  C.P. 
143. 

If  it  be  manifestly  clear  that  a  party  ought  not  to 
have  been  arrested,  he  will  be  discharged  on  common 
bail.    M'Ginnis  v.  M'Curling,  6  D.  &  R.  24. 

In  the  Court  of  King's  lieneh,  a  defendant  has 
sight  daya  from  the  qitarto  die  post  of  the  return  of  a 
special  capias,  to  enter  an  appearance.  Hunter  v. 
Simpson,  %  Law  J.  K.B.  210,  s.  o.  3  B.  &  C.  110, 
s.c.  4D.  &  R.  713. 

A  variance  between  the  affidavit  of  debt  and  the 
canse  of  action,  is  no  ground  for  discharging  the 
defendant  out  of  custody,  on  entering  a  common 
sppearanee,  before  the  declaration  is  filed*  Nay  lor 
T.  £o^sr,  2  Y.  &  J.  90. 

Digest,  1822—1828. 


4.  BAIL  ABOVE. 
(A)  Payment  op  Money  into  Court,  in  lieu  of. 

By  statu^  7  &  8  Geo.  4.  c.  71,  the  defendant,  in- 
stead of  perfecting  and  putting  in  special  bail,  may 
deposit  and  pay  into  court  the  sum  indorsed  upon 
the  writ,  together  with  an  additional  sum,  as  a 
security  for  costs,  to  abide  the  event  of  the  suit;  or, 
having  deposited  money  with  the  sheriff  under  43 
Geo.  3.  c.  46,  may  allow  the  aame  to  remain  in 
court,  together  with  the  additional  sum  of  10/.  to 
be  paid  into  court  as  a  further  security  for  costs,  to 
abide  the  event  of  the  suit.  If  the  plaintiff  obtain 
judgment,  he  is  entitled,  on  motion,  to  receive  the 
money  out  of  court,  or  if  judgment  be  given  for  the 
defendant,  it  shall  be  repaid  to  him.  And  it  is  further 
provided  by  the  said  statute,  that  the  defendant  after 
making  such  deposit*  may  receive  the  money  out  of 
court  upon  perfecting  special  bail,  or,  after  perfecting 
special  bail,  may  make  such  deposit  and  payment 
and  file  common  bail.    [See  5  Law  J.  Stat.  123.] 

Where  a  defendant  pays  money  into  court  in  lieu 
of  bail,  under  the  7th  and  8th  Geo.  4.  c.  71,  the 
plaintiff,  on  obtaining  judgment,  is  entitled  to  be 
satisfied  out  of  that  money,  although  the  defendant 
has  subsequently  taken  the  benefit  of  the  Insolvent 
Act  in  respect  of  the  plaintiff's  debt. 

And  semble,  that  the  same  rule  would  be  applica- 
ble in  case  the  defendant  became  a  bankrupt. 

The  plaintiff*  aright  ia  not  affected  by  the  cir- 
cumstances of  bis  obtaining  his  judgment  by  warrant 
of  attorney  or  cognovit ;  the  provision  of  die  Insol- 
vent Act  7  Geo.  4.  c.  57.  s.  34,  and  that  of  tbe 
Bankrupt  Act,  6  Geo.  4.  c.  16.  s.  108,  being  appli- 
cable only  to  cases  where  the  plaintiff  proceeds  by 
execution  against  the  goods.  Cooper  v.  WeUh,  6 
Law  J.  K.B.  237. 

Where  separate  actions  had  been  brought  against 
two  partiea  to  a  bill,  and  one  of  them  had  paid  the 
amount  into  the  hands  of  the  Prothonotary,  in  pur- 
ance  of  the  7  &  8  Geo.  4.  c.  71,  together  with  20/. 
for  costs,  the  Court  allowed  the  defendant  in  the 
second  action,  to  pay  into  court  a  sum  for  the  costs 
in  lieu  of  special  bail.  Crace  v.  Hutckins,  6  Law  J. 
C.P.  121. 

(B)  Who  may  be  Bail. 

Bail  will  not  be  rejected,  where  the  attorney  has 
not  promised  to  indemnify  him,  although  he  expects 
that  the  attorney  will  see  that  be  comea  to  no  harm. 
73u>rp's  bail,  1  Law  J.  K.B.  14. 

Bail  at  the  request  of  tbe  defendant*s  attorney 
admissible,  if  not  indemnified  by  him.  Hunt  v. 
Blaquiere,  4  Bing.  688. 

A  person  by  occupying  part  of  a  warehouse  is  a 
housekeeper,  although  he  does  not  pay  any  taxes. 
Stapleton^s  bail,  1  Law  J.  K.B.  13. 

A  person  who  lets  out  lodgings,  though  not  resident 
in  the  house,  is  a  housekeeper,  and  eligible  as  bail. 
Cohen  v.  Waterhouse,  8  B.  Mo.  365. 

A  person,  though  only  a  lodger,  if  he  pays  his 
share  of  rent  and  taxea  of  partnerahip  premises,  is 
eligible  as  bail.  Savage  v.  Hall,  1  Bing.  430,  s.  c. 
8  B.  Mo.  525. 

A  person  who  lives  in  rooms  over  a  stable,  and 
pays  a  aum  of  money  for  them,  in  which  tbe  taxes 
are  iacluded,  is  a  householder.  Montgomery* s  bail, 
2  Law  J.  K.B.  76. 
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BAIL — (Bail  abotz). 


An  infant  was  %  partner  witb  his  mother,  who 
then  contracted  a  debt.  Before  he  became  of  age, 
tbey  dissolred  partnership.  He  b^^came  poaseaaed 
of  an  estate  on  coming  of  age.  The  pourt  held, 
that  he  might  be  bail  for  his  mother  for  that  debt. 
BHUow't  bait,  t  Law  J.  K.B.  94. 

The  Court  ezerciae  a  diacretiooary  ponrer  as  to  the 
number  of  bail  in  an  action :  and,  in  relief  of  a 
defendant,  may  diride  the  sum  among  more  than 
two  bail.     WGregor  t. ,  5  Law  J.  K.B.  70. 

Though  an  attorney's  derk  cannot  justify  aa  bail, 
he  ia  eligible  as  auch  for  the  purpose  of  surrender- 
ing the  principal.    Hill  ▼•  Thom^om,  7  B.  Ho.  403. 

(C)  Who  not. 

A  person  who  will  not,  when  he  is  able,  pay  his 
own  debts,  will  be  rejected  if  offered  as  bail.  MitU's 
hail,  I  Law  J.  K.B.  13 :  8.  P.  EarCt  bail,  1  Law  J. 
K.B.  15. 

An  acknowledgment  by  the  bail,  on  his  examina- 
tion, that  he  reliea  on  the  honour  of  the  defendant's 
attorney,  to  secure  him  from  loss,  is  auificient  to 
create  an  incompetency ;  and,  after  rejecting  auch 
bail,  the  Court  will  not  grant  further  time.  Capom 
T.  Diilammre,  9  Law  J.  C.P.  64,  s.  c.  1  Bing.  498, 
8.  c.  8  B.  Mo.  516. 

Bail  once  rejected,  can  never  be  received  ;  and  if 
allowed,  the  Court  will  set  aside  the  rule  for  their 
allowance,  even  though  their  incapacity  has  been 
since  removed.  Pickard  v.  Dobson,  1  Law  J.  K.B. 
149,  8.  c.  3  D.  &  R.  5. 

Though  a  party  be  a  housekeeper  in  Scotland,  and 
usually  renta  apartments  in  London  for  six  months 
daring  the  year,  he  is  ineligible  as  bail.  Hughetr. 
Stirling,  tl  Trice,  158. 

A  person  living  in  chambera  in  the  city,  cannot 
justify  as  bail,  unless  he  pays  taxes.  Lomai'j  bail, 
1  Law  J.  K.B.  16. 

The  drawer  of  a  bill  of  exchange,  who  stated 
that  he  had  paid  the  next  indorser,  but  could  not  tell 
whether  the  holder  was  satisfied,  was  rejected  as 
bail.     Wyatt'^  bail,  3  Law  J.  K.B.  105. 

The  circumstanre  of  a  man  being  paid  for  becom- 
ing bail,  is  conclusive  against  his  being  received, 
whatever  may  he  the  amount  of  his  property. 
Foiall'i  bail,  4  Law  J,  K.B.  158,  s.  c.  7  D.  &  R. 
713. 

The  rule,  thst  a  sheriff's  officer  cannot  be  bail,  is 
so  strict  that  it  cannot  be  relaxed  under  any  oircum- 
atances;  and  therefore  a  sheriff's  .officer  cannot 
justify  as  bail,  though  it  be  for  his  own  father,  the 
defendant  in  the  action.  Hanham  y.  Header,  4 
Law  J.  K.B.  300. 

(D)  Putting  in,  and  excepting  to. 

Before  the  defendant  had  perfected  his  bail,  the 
plaintiff  delivered  tf  declaration  de  bene  esse,  with  a 
demand  of  plea,  to  which  the  defendant  pleaded  in 
abatement,  and  the  plaintiff  signed  judgment  This 
course  of  proceedings  was  held  to  be  regular,  as 
the  defendant  should  have  put  in  and  perfected  his 
bail  in  time.  Saunders  v.  Owen,  1  Law  J.  K.B.  59, 
s.  c.  3  D.  &  R.  25^. 

If  time  be  given  to  pay  the  debt,  it  does  not  follow 
that  thereby  time  is  given  to  putin  bail ;  and  if  tliey 
be  not  put  in  and  justified  in  proper  time,  the  sheriff 
will  be  fixed.  Hex  r.  the  Shenff  of  Middleset,  X  Law 
J.  K.B.  111. 


The  acre  notiee  of  aa  sxeeptiaii  to  bail  ia  a  ani- 
lity, it  being  absolutely  iadispensable  to  enter  the 
aame ;  and  eooseqnently,  the  irregularity  is  not 
waived  by  the  defendant  acting  upon  the  notice  of 
exception.    Tkwattes  v.  Glmssingtam,  4  D.  &  R.  365. 

If  one  person  be  excepted  to,  as  bail,  and  another 
be  added,  the  name  of  the  former  may,  with  leave 
of  the  Court,  be  atruck  out  of  the  bail-piece,  at  any 
time  before  an  action  of  ui,  fa,  is  commenced ;  and 
aAer  it  is  bronght.  the  proceedings  as  against  htm 
will  be  ataid.     Waller  v.  Green,  1  Ken.  38t. 

The  defendant  haying  been  arrested  in  Biiddlesex, 
original  bail  were  put  in  there,  and  a/Wrwarda  added 
bail  were  taken  before  a  commissioner  in  Walea,  and 
put  in  before  the  Filaaer  for  Middlesex :  held,  that 
this  was  not  irregular ;  the  commissioner  in  Wales 
having  foil  authority  to  act  by  virtue  of  his  com- 
mission. Moore  T.  Kenriek,  4  Law  J.  C.P.  189, 
s.  c  3  Bing.  603. 

Where  bail  was  put  in  by  the  sheriff  or  bail,  the 
attorney  describing  himself  as  the  defendant'a  attor- 
ney, though  not  actually  employed  by  him,  and  the 
defendant's  own  attorney  afterwards  carried  on  the 
subsequent  proceedings :  Held,  that  the  plaintiff  was 
bound  to  take  notice  of  the  prooeedinga  of  both. 
Gilmour  v.  Brindley,  7  D.  &  R.  «59. 

Bail  for  a  party  named  in  the  proceeding  for  con- 
formit}',  though  put  in  without  hia  direction,  an  in- 
demnity being  offered  him,  held  good.  Cleetand  v. 
livTts,  K.B.  1  Ken.  376. 

Where  a  party  held  to  bail  obtaina  time  to  put  in 
bail  to  tbe  action,  he  oannot  afterwarda  object  to  the 
writ  for  irregularity.  Moore  v.  Stockwell,  6  B.  &  C; 
76,  8.  c.  9  D.  &  R.  H4. 

Where  one  of  two  defendants  removes  a  cause 
from  the  Lord  Mayor's  Court,  a  procedendo  will  be 
awarded,  unleas  bail  be  put  in  for  both.  Keete  v. 
Goldstein,  6  Law  J.  K.B.  33,  a.  c  7  B.  &  C.  535, 
s.  c.  1  M.  &  R.  3U5. 

A  sheriff's  oflicer  who  has  permitted  a  defendant 
to  continue  at  large  on.  a  promise  to  put  in  good 
bail,  cannot  afterwards  put  in  bail  for  his  own  in- 
demnity, and  seize  the  person  of  the  defendant  before 
his  time  for  putting  in  bail  has  expired.  Taylor  v. 
Evans,  2  Law  J.  C.P.  St,  s.  c.  1  Bing.  367,  s.  c.  8 
B.  Mo.  398. 

(E)  Notice  op  Bail  and  op  Justipication. 

Where  time  has  not  been  given  by  the  Court,  a 
continuance  of  notice  of  bail  need  not  be  served' 
before  three  o'clock,  according  to  the  regulation 
stated  in  the  rule  of  M.  T.  60  Geo.  3.  Williams  r, 
Taylor,  5  B.  Mo.  472. 

"  At  Leeds"  is  too  general  a  description  in  a  no- 
tice of  bail,  although  it  may  have  been  ascertained 
that  they  actually  reaide  there.  The  Court,  how- 
ever, gave  time  to  amend  the  notice,  and  make  fur- 
ther inquiry  aa  to  the  sufficiency  of  the  bail  Bat* 
ter's  bail,  6  B.  Mo.  44. 

Where  the  hail  were  called  householders,  instead  - 
of  being  deacribed  as  housekeepers,  the  Court  would 
not  permit  them  to  justify.     BrisloVs  bail,  1  Law  J. 
K.B.  147. 

Where  a  party  waa  deacribed  as  liring  at  "  C/ap- 
ham":  Held,  that  the  notice  was  sufficient,  altl»oog^ 
his  residence  waa  in  the  Ciapham-road.  Piasit  y« 
Gibson,  6  B.  Mo.  35Ct. 

A  penon  who  had  been  a  botlerf  and  Uvad  on  hm 
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wife's  property,  was  described  in  the  notice  as  a 
gentleman,  and  permitted  to  jnatify.  Lloyd* t  bail, 
1  Uw  J.  K.B.  147. 

It  is  no  objection  to  bail,  that  he  is  described  as 
a  widowar  in  tlie  notice.  Rouiter't  hail,  3  Law  J. 
C.P.  197. 

The  notice  described  a  clerk  in  a  mercantile  boose 
as  *'  gentleman":  Held  a  misdescription.  Mou  t. 
Heavvside,  7  D.  &  R.  772. 

A  builder  described  as  a  gentleman  :  Held  in- 
sufficient.    Antm,  4  Law  J.  C.P.  51. 

It  is  a  soffioient  service  of  a  notice  on  an  attomejr, 
if  it  be  given  to  a  woman  at  bis  chambers,  and  it  is 
sworn  that  she  is  accustomed  to  take  in  papers  for 
him.    Hcilovay't  hail,  3  Law  J.  K.B.  104. 

A  voluntary  notice  of  justification  by  a  defendant, 
without  any  pcevious  exception  by  the  plaintiff,  will 
not  dispense  with  the  necessity  of  an  exception 
before  any  proceedings  be  taken  against  tlie  sheriff. 
Rex  w.  the  Sheriff  of  Middlesex,  4  Law  J.  K.B.  907, 
8.  c.  5  B.  &  C.  389,  0.  c.  8  D.  &  R.  149. 

K  a  plaintiff,  who  has  caused  the  defendant  to  be 
arrested,  receive  several  notices  of  justifying  bail, 
4// signed  by  different  persons,  but  each  *'  as  defen- 
dant's attorney,"  he  cannot  treat  any  one  of  them 
as  a  noUity,  hot  must  except  to  all  of  tliem,  if  he 
wishes  to  oppose  the  bail.  Buckland  v.  Brindley, 
4  Law  J.  K.B.  43. 

In  the  Exchequer,  notice  of  justification  of  bail 
must  be  given  in  the  name  of  attornies  or  clerks  of 
court.     WaOser  v.  Eushbury,  9  Price,  148. 

Where  a  party  has  given  thi%e  notices  of  justify- 
ing bail,  the  costs  roust  be  paid  before  his  bail  will 
be  allowed  to  justify  ;  but  it  is  optional  whether  he 
will  paj  the  c<»ts,  or  permit  the  bail  to  attempt  to 
justify.     Riehardaon*s.bail,  1  liSw  J.  K.B.  150. 

Notice  of  justification  of  bail,  for  a  day  the  Court 
does  not  sit,  is  irregulsr,  but  time  granted.  Heath 
V.  Hmrru,  t  Law  J.  C.P.  65,  s.  c.  1  Bing.  430,  s.  0. 
8  B.  Mo.  528. 

Bail  not  allowed  to  justify,  unless  the  hour  be 
stated  in  the  notice  of  justification.  Abney'e  bail, 
SLawJ.  C.P.  1. 

There  must  be  a  notice  of  justification,  although 
the  bail  have  not  been  changed.  Partridge* e  ease, 
2  Ixw  J.  K.B.  76. 

A  defendant  who  gives  several  notices  of  justifi- 
cation by  affidavit,  but  each  notice  referring  to  the 
same  bail,  is  not  bousd  to  pay  costs  in  respect  of 
Ibmer  notices.     FennelCs  bail,  5  Law  J.  K.B.  199. 

By  the  practice  of  the  Court  of  Exchequer,  the 
plasittiff  is  entitled  to  coats,  upon  the  second  notice 
oTjostification,  if  a  brief  be  delivered  to  counsel  to 
oppose  tlie  bail  upon  the  first  notice.  Barrow  v. 
Whitdiead,  2  Y.  Ac  J.  2. 

The  names  and  descriptions  of  original  bail  in- 
tended to  justify,  or  added  bail  to  be  put  in  and 
justify',  mast  be  inserted  in  the  notice,  or  no  rule  for 
the  aUowanoe  of  the  same  shall  be  drawn  up.  Rag, 
Gen.  5  Law  J.  C.P.  51,  6  Bing.  51. 

(F)  JOSTIFYINO   AND  OPPOSING. 

In  general,  bail  once  rejected  can  never  afterwards 
jiutiiy.  Pieard  ▼.  Dodaon,  1  Law  J.  K.B.  149,  s.  0. 
3D.iR.5. 

Vfnless  the  debt  be  Y^ty  large,  two  persons  will 
iK»C  be  permitted  to  justify  in  the  place  of  one  bail. 
Jwtes't  bail,  1  Law  J.  K.B.  15. 


More  than  two  persons  will  not  be  permitted  to 
justify  as  bail  in  the  Exchequer,  unless  leave  is  ob- 
tained from  the  Court.    Ation.  13  Price,  448. 

Where  the  defendant  was  arrested  for  80,000/., 
the  Court  aHowed  several  recognisances  to  be  en- 
tered into  by  different  sets  of  bail,  and  gave  four 
days*  time  to  inquire  into  their  efficiency  before 
they  came  up  to  justify.  Mendetabel  v.  Machardo, 
3  Law  J.  C.P.  205. 

Where  one  of  the  bail  has  justified  at  chambers, 
it  is  necessary  to  obtain  an  order  for  the  other  to 
j ustify  in  open  courf ,  or  he  will  be  rejected.  Cohen** 
bail,  1  Law  J.  K.B.  150. 

Bail  given  in  the  vacation  may  be  changed  in 
term.     WoodhouWs  bail,  1  Law  J.' K.B.  13. 

If,  in  the  notice  of  justification  of  bail,  one  of  them 
be*  misnamed,  and  by  mistake  sworn  by  that  name, 
the  Court  will  permit  him  to  justify ,  on  his  swearing 
that  he  has  sufficient  property  for  that  purpose. 
LevVs  bail,  7  B.  Mo.  28^. 

The  Court  permitted  bail  to  justify,  although  the 
name  of  the  attorney  to  the  notice  of  bail  was  not 
the  same  ss  that  to  tlie  proceedings  in  the  cause. 
Bisham*9  bail,  1  Law  J.  K.B.  83. 

It  is  no  objection  to  the  justification  of  bail,  that 
the  bail  are  put  in  by  one  clerk  in  court,  and  the 
notice  of  justification  and  of  added  bail  given  hj 
another,  if  the  latter  are  added  by  the  bail  to  the 
sheriff.     Hancock  y.  Crew,  1  Y.  &  J.  456. 

It  is  sufficient  if  bail  swear  that  they  are  worth 
the  amount  required,  after  payment  of  all  their  jf ust 
debts.     Anon.  2  Y.  &  J.  101.*^ 

A  person  who  comes  to  justify  as  bail  is  not  bound 
to  state  the  particulars  of  bis  dealings  ;  it  is  suffi- 
cient if  he  tell  the  nature  of  his  property,  swear  to 
an  amount  that  will  cover  double  the  sum,  and  dis- 
close the  place  where  it  may  be  found.  Smith's 
bail,  1  Law  J.  K.B.  148. 

Persons  becoming  bail,  are  not  bound  to  give 
minute  statements  of  their  property  ;  it  is  sufficient 
that  they  describe  enough  to  shew  that  they  are 
good  bail.     Dobsous  bail,  1  Law  J.  K.B.  83. 

Bail  who  has  asked  for  time  to  pay  a  small  debt 
of  his  own,  cannot  justify.  Grey's  bail,  1  Law  J. 
K.B.  14. 

A  man  who  is  able,  but  unwilling,  to  pay  his  own 
debts,  cannot  justify  as  bail.  Earl's  bail,  1  Law  J. 
K.B.  15  :  s.  P.  MUU't  bail,  1  Law  J.  K.B.  13. 

If  it  can  be  shewn  that  a  person,  who  has  com- 
pounded with  his  creditors,  and  paid  the  composition, 
owes  any  sum  of  money,  however  small,  he  will  nut 
be  permitted  to  justify  as  bail.  Waitmans  bail, 
1  Law  J.  K.B.  147. 

One  of  the  bail  will  be  allowed  to  justify,  although 
the  other  has  been  misdeacribed.  Jones's  bail,  3 
Law  J.  K.B.  105. 

*  In  all  cases  where  the  writ  is  iu  London  or  Mid- 
dlesex, the  defendant  must  justify  his  bail,  or  render 
within  four  days  after  exception,  unless  in  the  case 
after  mentioned. 

And  in  all  other  cases,  the  defendant  must  justify 
or  render  within  four  days  after  exception,  unless 
the  plaintiff  has  ruled  the  sheriff  to  bring  in  the  body. 
But  in  all  cases  where  the  sheriff  has  been  ruled 
to  bring  in  the  body,  the  defendant  has  Uie  same 
time  to  justify  or  render,  as  the  sheriff  has  to  bring 
in  the  body ;  that  is  to  say,  four  days,  where  the 
writ  is  in  London,  and  six  days,  where  the  writ  is 


\ 


68 


BAIL — (Bail  above). 


in  anj  oiber  coontj,  from  tlie  day-  of  seiriog  tbo 
rale.  *  Whittle  ▼.  Oldahtr,  6  Law  J,  K.B.  50,  a.  o.  7 
B.  &  C.  478,  a.  c  1  M.  &  R.  «98. 

If  a  defendant  pat  in  bail  above  sooner  than  be  is 
boond  to  do,  he,  still  must  perfect  his  bail  within 
four  days  after  exception  ;  and  if  be  fail,  the  plain- 
tiff may  proceed  on  the  bail-bond.  Bat  the  sheriff 
is  not  to  be  prejudiced  by  the  defendant  wasting 
bis  own  time  ;  and  therefore,  the  roles,  and  the  pro- 
ceedings against  the  sheriff,  must  always  be  uniform, 
end  without  reference  to  the  course  taken  by  the 
defendant.  Bond  v.  Evans,  4  Law  J.  K.B.  51,  s.  c. 
4  B.  &  C.  864,  S.C.  7  D.  &  R.  374. 

After  an  action  has  been  brought  against  the 
sheriff,  when  no  bail-bond  has  been  given,  the  Court 
will  not  allow  him  to  put  in  and  justify.  Rohhuon 
v.  Baeehust  f  Law  J.  C.P.  S, 

Tbe  Court  will  not  prevent  bail  from  justifying, 
until  tbe  costs  of  former  oppositions  have  been  paid, 
unless  tbe  three  notices  given  were  necessary,  and 
tbe  plaintiff  might  have  acted  upon  them.  Clarke's 
bail,  3  Law  J.  K.B.  149. 

Tlie  time  for  justification  of  bail  expired  on  the 
7th,  and  time  was  given  till  the  9th  of  February  to 
add  and  justify  other  bail ;  and  on  that  day  the  de- 
fendant was  rendered,  and  notice  thereof  given: 
Held,  that  the  sheriff  was  liable  to  be  attached  on 
the  lOtb,  if  the  plaintiff  had  lost  a  trial  for  the  Sit- 
tings after  term.  Rex  v.  the  Sheriff  of  Middlesex, 
8  D.  &  R.  137. 

Unless  bail  are  in  attendance,  and  their  counsel 
iostnjetrd  by  half-past  ten  o'clock,  they  will  not  be 
permitted  tojustify.  Beg,  Gen*  Exchequer,  9  Price,  57. 

Wb^re  bail  came  after  ten  o'clock,  the  Court  per- 
mitted them  to  justify  conditionally,  provided  tbe 
Attorney  had  not  instructed  counsel  to  oppose  them. 
Aikinum*s  bail,  1  Law  J.  K.B.  84. 

Further  time  to  justify  bail  will  only  be  granted 
when  the  cause  creating  the  incapacity  tojustify  is 
of  an  unexpected  kind.  W«lls*s  bait,  2  Law  J.  C.P. 
19,  8.  c.  1  Bing.  359,  s.  c.  8  B.  Mo.  378. 

Time  will  be  given  for  putting  in  and  justifying 
bsil,  where  a  serious  question  of  doubt  is  raised, 
whether  the  defendant  was  properly  held  to  bail. 
Cone  V.  Josephf  9  Price,  155. 

Time  to  justify  and  add  a  new  bail  can  only  be 
obtained  where  he  is  prevented  from  justifying  by 
•n  act  of  God.  Therefore,  where,  on  the  morning 
of  justification,  the  defendant  aacertained  that  one 
o(  hit  bail  had  been  recently  discharged  under  the 
Insolvent  Act,  the  Court  refused  to  give  time  to 
justify  and  add  another  bail.  Watson's  bail,  8  B. 
Mo.  208. 

If  there  be  strong  grounds  for  the  absence  of  bail, 
time  will  be  granted  tojustify,  although  he  is  op- 
posed.    Levies  baU,  1  Law  J.  K.B.  15. 

It  it  not  a  sufiScient  reason,  to  obtain  time  to  jus- 
tify a  bail,  that  be  has  not  come  in  consequence  of 
threats  of  tbe  opposite  attorney,  unless  he  is  not 
opposed.     Wells\  bail,  1  Law  J.  K.B.  15. 

Where  it  appeared  that  tbe  bail  had  become  insol- 
vent after  his  nsme  bad  been  put  on  the  bail-piece, 
the  Court  allowed  time  to  add  and  justify  another 
bail.     Seal's  bail,  1  Law  J.  K.B.  83. 

Where  one  of  the  bail  could  not,  from  extreme 
il!n«ss,  attend  to  justify,  the  Court  granted  time, 
witboot  requiring  sn  alEdarit  of  merits,  ApelgartWs 
Affi/«  1  Uw  J.  K.B.  8i. 


The  Court  will  not  give  leave  to  add  and  justify 
another  bail,  merely  because  the  bail  had  beei).obliged 
to  go  from  London  on  particular  business.  Smithes 
bail,  2  Law  J.  K.B.  149. 

Where  bail  are  of  such  a  desperate  deseription  as 
ought  not  to  have  been  proposed  to  the  Court,  they 
will  not  grant  time  to  ado  new  bail.    Anon.  8  Price,  8. 

Where  the  ti^ne  allowed  for  justifying  bail  in  seve- 
ral causes  expired  on  a  dies  non,  the  Court  permitted 
them  tojustify  on  the  following  day  ;  and  ordered 
that  the  rule  for  serving  the  notice  before  three 
o'clock  might  be  dispensed  with,  in  order  to  prevent 
the  issuin  g  of  attachments.  Pratt  v.  Oddy,  3  Law  J. 
C.P.  79,  B.  0.  2  Bing.  440. 

If  a  bail  is  not  in  attendance,  the  Judge  will  grant 
time,  on  condition  that  an  affidavit  is  prodaora  to 
him  at  chambera,  giving  a  satisfiictory  reason  for 
his  absence.     Bond's  bail,  3  Law  J.  K.B.  105. 

The  christian  name  of  one  of  the  bail  being  ineor- 
reot,  the  Court  granted  time  to  justify,  on  producing 
an  affidavit  of  merits  at  cbambere.  Want's  bail, 
2  Law  J.  K.B.  76. 

The  Court  of  Exchequer  will  now  give  time  to 
justify  bail  at  ehambera.  Bell  v.  Horton,  11  Price, 
741. 

^  Where  a  Judge,  sitting  in  the  bail-court,  gives 
time  for  justifying  the  bail,  on  producing  an  affida- 
vit of  merits,  that  affidavit  must  be  produced  to  tbe 
clerk  of  the  rules  before  he  will  draw  up  tbe  rule. 
CottereWs  bail,  2  Law  J.  K.B.  25. 

An  affidavit  of  the  justification  of  bail  is  properly 
sworn  before  a  commissioner  for  the  purpose  of  taking 
bail,     iltion.  2  Y.&  J.  101. 

Where  bail  juatify  by  affidavit,  if  the  jurat  does 
not  state  each  of  their  names,  they  will  be  rejected. 
Wellings  V.  Marsh,  11  Price,  509. 

An  affidavit  to  juatify  as  bail,  atating  that  they 
were  worth  a  certain  sum,  *'  exclusive  of  all  debts 
due  from  them  to  any  other  persons  whataoever,"  is 
not  sufficiently  explicit.  Hiron's  bail,  1  Law  J. 
C.P.  51. 

Where  the  justification  of  bail  is  by  affidavit,  and 
is  opposed  by  another  affidavit,  alleging  that  one  of 
the  bail  is  insolvent,  the  Court  will  not  permit  the 
matters  of  the  latter  affidavit  to  be  answered  by-  a 
counter-deposition.    Alpin  v.  Fox,  5  B.  Mo.  482. 

The  Court  would  not  give  time  to  correct  in- 
formalities in  tbepurat,  although  occasioned  bj  the 
error  of  the  commissioner  in  the  country,  without  an 
affidavit  of  merits.  BurJ'ord  v.  Hotloway,  1  Law  J, 
K.B.  83,  s.  c.  2  D.  &  R.  362. 

Where  the  attorney,  before  whom  an  affidavit  of 
justification  was  sworn,  had  omitted  the  word  oom- 
missioner  after  his  name,  the  Court  granted  tinao 
to  justify  the  bail.    Osborne's  baU,  1  Law  J.  K.B 
83. 

Where  the  name  of  the  parish  in  the  recogaixance, 
and  that  in  the  affidavit  of  justification,  were  diffe* 
rent,  the  Court  granted  time  to  justify  the  baiL 
Scott's  bail,  2  Law  J.  K.B.  75. 

Where  time  was  applied  for  to  send  an  affidavit 
of  justification  into  the  country,  to  amend  a  mistake 
in  the  iurat,  tbe  Court  made  the  attorney  par  the 
costs  of  the  application.    ShilUtoe's  bail,  9  D.  &  iL  6. 

Bail  being  rejected,  time  was  given  for  new  bail, 
on  condition  that  the  plaintiff's  situation  should  not 
be  altered  thereby.  In  the  meantime,  the  plaintiff 
demanded  a  plea :  Held,  that  the  j  ostificatioa  of  bail 
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wia  not  therebj  wmiTed.    Bex  r.  the  Sheriff  of  Mid* 
dUtex,  4  D.  &  R«  834. 

(G)  Allowance  of. 

Althoagb 'bttil  justify  at  cbtmben  hy  consent, 
yet  it  is  necessary  to  serve  the  party  with  the  rute 
for  the  allowance  of  the  bail.  Bignold  ▼.  Lm,  1 
Law  J.  K.B.85,  s.  c.  1  B.&C.  «85,  s.  o. «  D.  &  R. 
436. 

The  Cooit  refused  to  discbarge  the  rule  for  the 
allowance  of  bail,  on  the  ground  of  perjuiy  in  one 
of  them,  but  left  the  perty  to  bis  remedy  by  indict- 
ment. Shee  T.  Abbou,  5  B.  Mo.  5«1,  s.  c.  S  B.  &  B. 
619. 

Role  for  allowance  of  bail  discharged,  because  the 
bail  bad  receiTod  money  from  the  defendant.  Jonea*t 
bail,!  Uw  J.K.B.  16. 

A  person  bad  been  rejected  as  bail ;  he  afterwards 
jnstified  in  another  cause ;  upon  s  motion  to  set  aside 
the  role  for  the  allowance  of  bail,  the  Court  made  the 
mle  absolute,  with  costs,  saying,  that  bail  once  re« 
jected  could  never  afterwaids  justify.  Pieard  r. 
Dodum,  1  Law  J.  K;B.  149,  s.  c.  3  D.  &  R.  5. 

Where  it  sppearsd  that  bail  who  had  justified,  had 
been  paid  for  his  trouble  and  loss  of  time,  the  Court 
refused  to  set  aside  the  allowance ;  but  compelled  the 
defendant  to  produce  an  affidavit  of  merits,  and  bring 
tbe  sum  sworn  to  into  court,  and  take  short  notice 
of  trial.     WyllU  V.  Jonet,  2  D.  &  R.  2.53. 

After  tbe  rule  for  the  allowance  of  bail  has  been 
drawn  up,  tbe  Court  will  not  set  it  aside  on  an  affi- 
davit disclosing  perjury  comrilitted  by  the  bail  at 
tbe  time  of  justifying,  although  tbe  application  is 
made  promptly.  Stoekham  v.  French,  2  Law  J.  C.P. 
19,  s.  c.  1  Biug.  365,  s.  c.  8  B.  Mo.  381. 

If  an  infant  is  not  opposed,  and  therefore  justifies 
as  bail,  the  Court  will  not  set  aside  the  rule  for  the 
allowance  of  bail,  on  a  suggestion  of  fraud,  and  be- 
cause tbe  plaintiff's  attorney  thought  that  it  was  bis 
nncle,  of  Uie  same  name,  who  was  about  to  become 
bail.     EvamU  bail,  2  Law  J.  K.B.  24. 

Tbe  Court  will  not  entertain  a  motion  to  set  sside 
a  Ttile  for  the  allowance  of  bail,  on  the  ground  of  one 
of  tbe  bail  having  given  a  false  account  of  himself 
and.  bis  property,  unless  tbe  application  be  made 
forthwith ;  upon  very  strong  grounds ;  and  upon 
Bome  clear  tangible  fact,  which  admits  of  unequi- 
▼ocal  proof  on  the  one  hand,  or  contradiction  on  the 
otber.    Anon.  5  Law  J.  K.B.  16. 

(H)  Of  the  Recognizance  and  Bail-piece. 

IVbere  five  defendants  were  nsmed  in  the  affidavit 
to  bold  to  bail,  and  distinct  bailable  process  was 
inaed  against  one,  *nd  a  bail-piece  taken,  in  which 
ha  alone  was  named,  and  afterwards  serviceable  pro- 
cess was  issued  against  tbe  other  four,  who  were 
not  named  in  tbe  bailable  process,  but  tbe  declara- 
tion was  sgainst  all  five — The  Court  allowed  tlie 
plsintiff  to  amend  the  bail  recognisance,  by  insert- 
ing' the  names  of  the  four  defendants  who  had  been 
St  first  omitted.  Chrittie  v.  Walker,  1  Law  J.  C.P. 
6B,  s.  0. 1  Bing.  206. 

Altboogh  tbe  description  of  the  bail,  in  tbe  bail- 
pisee,  be  ao  general  as  to  induce  tbe  Court  to  allow 
tbe  opposition,  it  would  not  be  sufficient  to  entitle 
tbe  plaintiff  to  costs,  since  tbe  Court  will  save  that 
point  until  tbe  bail  justify'.  Richardton  v.  Hedgwn, 
It  JPrioa»  979. 


(I)  Rights  of  Bail  aoainst  their  Principal. 

A  witness  who  has  absconded  from  bis  bail  may 
be  retaken  by  tbe  bail  in  court,  although  he  is  at- 
tending to  give  evidence  in  a  court  of  justice,  Horn 
T.  Swinford,  1  D.  &  R.N.P.C.  20. 

A  witness  attending  to  give  evidence  in  a  court 
may,  on  his  return  from  giving  evidence,  be  taken 
by  his  bail  for  the  purpose  of  being  surrendered. 
Ex  parU  Lyne,  3  Stark.  132 :  s.  p.  Ham  v.  Swinford, 
1  D.  &  R.  N.P.C.  20. 

If  a  person  takes  a  journey  to  become  bail  for 
another,  he  cannot  maintain  an  action  against  such 
person  for  bis  trouble  or  loss  of  time  in  such  journey. 
Beaton  v.  Wirdnam,  1  C.  &  P.  434.  [Park] 

Semble, — that  where  bail  paj  the  amount  for  which 
they  become  answerable,  each  advancing  bis  sbsre, 
they  may  maintain  a  joint  action  against  their  prin- 
cipal for  the  entire  sum.  May  v.  May,  1  C.  &  P.  44. 
[Burrough] 

Semble, — that  if  the  principal  make  default,  and 
bis  bail  are  in  danger  of  forfeiting  the  amount  of 
their  recognizance,  they  may  enter  into  a  fair  ar- 
rangement to  save  their  recognisance,  and  recover 
over  against  their  principal  in  damages  :  provided 
the  arrangement  be  not  injurious  to  the  principal ; 
and  provided,  in  amount,  it  exceed  not  the  penalty 
of  the  recognizance,  or  the  sum  they  would  be  called 
upon  to  pay,  in  case  they  had  made  no  arrangement. 
Morrium  v.  Graham,  5  Law  J.  K.B.  254. 

(K)  Liability  of. 

An  agreement  for  staying  proceedings  against  bail, 
and  giving  time  to  a  defendant  to  surrender  in  their 
discharge,  entered  into  by  the  plaintiff 's  attorney, 
at  the  request  of  the  defendant,  and  attomiea,  who 
represented  themselves  as  employed  by  the  bail,  as 
well  as  by  the  defendant,  though  subsequently  con- 
firmed by  the  bail  agreeing  that  their  liability  should 
continue :  Held  not  to  authorize  proceedings  against 
the  bail  (the  defendant  not  having  surrendered), 
on  the  ground,  that  their  liability  under  their  re- 
cognizances having  ceased,  by  time  having  been 
given  to  the  defendant  without  their  actual  concur- 
rence in  the  first  instance,  the  ratification  of  sucb 
agreement  could  not  revive  that  liability,  the  fact  of 
their  responsibility  as  bail  having  ceased,  not  being 
known  to  tbem  at  the  time  of  such  ratification. 
West  V.  Aihdown,  1  Law  7.  C.P.  26,  s.  c.  1  Bing. 
164,  s.  c.  7  B.  Mo.  566. 

The  prevarication  of  bail,  as  to  his  circumstances, 
is  a  ground  for  sending  him  to  Newgate.  Wilton 
V.  Bodkin,  8D.  &R.41. 

In  the  Common  Pleas,  it  seems,  that  if  either  of 
the  writs  are  bailable,  all  the  defendants  should  be 
named  in  tbe  ae  etiam  clause  of  tbe  bsilable  writ,  in 
order  to  fix  t]\e  bail. 

Where  an  action  is  brought  against  more  than 
four  defendants,  and  two  writs  are  sued  out,  it  is 
unnecessary  to  name  all  the  defendants  in  each  writ, 
except  with  a  view  of  fixing  bail.  Chrittie  v. 
Walker,  1  Bing.  48,  s.  o.  7  B.  Mo.  362. 

(L)  Proceedings  against  Bail. 

In  all  actions  sgainst  bail,  tbe  affidavits  must  be 
entitled  in  the  action  against  them,  and  not  in  tbe 
original  action.  Ham,  attignee  ifc,  v.  Phileox,  1  Law 
'J.  C.P.  21,  8.  c.  1  Bing.  142,  s.  c.  7  B.  Mo.  521. 
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Bench,  and  tbe  jadgment  affinned  tb«re  :  the  da- 
fendntsubieqaeiitly  appealed  to  tbe  Houae  of  Lords, 
and,  pending^  tbe  appeal,  surrendered  in  discharge 
of  his  bail  in  the  Court  of  King's  Bench  ;  after  such 
surrender,  application  was  made  to  the  Court  of 
Conmon  Pleas  for  permission  to  enter  an  e3on$retur 
on  the. bail-piece  :  Held,  that  the  application  was 
pfoperlj  made  to  tbe  Court  of  Common  Pleaa ;  and 
that,  as  the  principal  was  in  tbe  custody  of  the  mar- 
ihal,  a  performance  of  the  terms  of  the  recogni-  • 
nnee  was  impossible,  Sherratt  ▼.  Floyer,  2  Law  J. 
CJ*.  106,  s.  c  2  Bing.  18,  a.  c.  9  B.  Mo.  65. 

A  defendant  was  rendered  in  time,  but  no  notice 
of  it  was  given  to  the  plaintiff's  attorney,  who  pro- 
ceeded against  the  bail,  and  executed  an  eiecution 
on  tbe  goods  of  one  of  them :  the  Court  set  aside 
the  execution,  and  ordered  an  exoneretur  to  be  en- 
tered on  tbe  bail-piece,  on  payment  of  costs.  Thortf 
▼.  Huuhintim^  2  Law  J.  K.B.  211,  a.  c.  3  B.  dc  C. 
112.  s.  c.  4  D.  6c  R.  712. 

The  Court  directed  an  eximeretur  to  be  entered  on 
the  bail-piece,  although  the  defendant  had  become 
a  bankrupt,  and  had  not  taken  advantage  of  his  cer- 
tificate, to  plead  it  puis  darrein  continuance,  but  had 
allowed  a  judgment  to  pass  against  him.  Todd  y. 
MajJUld,  t  Lsw  J.  K.B.  222,  s.  c.  3  B.  &  C.  222, 
fl.  e.  5  D.  &  R.  2.>8. 

The  Court  of  Common  Pleas  have  no  jurisdiction 
to  remove  a  party  in  criminal  custody,  ror  the  pur- 
pose of  charging  him  in  execution,  and  then  to  com- 
mit him  again  for  the  criminal  matter :  hence,  not 
cbaiging  the  defendant  in  criminal  custody,  in  exe- 
cution, within  two  terms,  is  not  laches  to  entitle  him 
to  be  dischaiged.  Freeman  v.  Weiton,  1  Law  J. 
C.P.  72,  s.  e.  1  Bing.  221,  s.  c.  8  B.  Mo.  81. 

If  an  action  be  brought  in  the  Court  of  Exchequer 
against  bail  upon  their  recognizance  of  bail  entered 
into  in  the  Court  of  Kiog^s  Bench,  they  must  render 
their  principal  s»  if  the  recognisance  bad  been  taken 
in  the  former  court.  The  ]>ail  have  only  four  days 
to  render  tlieir  principal  by  the  practice  of  that 
court,  after  the  return  of  tbe  writ,  although  there 
be  not  so  many  days  remaining  in  the  term.  Di6- 
AlM  V.  Taylor,  1  Y.  &  J.  15. 

Where  a  bankrupt  was  about  to  be  taken  in  exe**. 
eution,  the  Court  would  not,  upon  an  affidavit  which 
omitted  to  atate  where  the  commission  was  sued  out, 
or  where  the  commissioners  resided,  enlai^e  till  a 
month  ailer  his  final  examination,  the  time  for  the 
bail's  surrendering  him.     Shaw  v.  Cash,  4  Bing.  80. 

(n)  dlscrarob  o^,  by  other  means  than 

Render. 

Where  tbe  principal  -had  become  a  bankrupt,  and, 
<m  the  day  that  his  certi6cate  was  allowed,  his  bail 
were  fixed,  but  before  tbe  rising  of  the  Court,  an  sr* 
omeretwr  was  entered  on  the  bail-piece,  on  payment 
of  eosta.     Linduy's  hail,  1  Law  J.  K.B,  84. 

Tbe  Court  will  order  an  eioueretur  to  be  entered 
OB  tbe  bail-piece,  where  a  bankrupt  has  obtained  his 
certificate  before  the  rising  of  the  Court,  on  the  day 
who)  tbe  second  seufa.  against  tbe  bail  was  return- 
able. Johnmm  v.  hindeay^  1  B.  &  Q.  247,  s.  o.  2 
D.  dc  R.  385. 

The  Court  will  not  enter  an  exoneretur  on  the 
bail-pieee,  on  the  ground  that  the  defendant  has 
obtataad  bis  certificate  in  Ireland,  but  will  direct  aa 
to  try  uadar  what  •ircumitsnoes  tbe  original 


debt  was  contracted.  BamfelA  v.  Andmun,  5  B. 
Mo.  531. 

The  bankrupt  obtaining  bis  certificate  after  the 
bail  are  fixed,  will  not  exonerate  them.  Waolley  t. 
Cobhet  1  Ken.  504,  s.  c.  1  Burr.  244. 

Where  a  defendant  put  in  bail  and  pleaded  in 
abatement,  but  afterwards,  exception  having  been 
taken  to  the  bail,  gave  notice  of  adding  and  justify- 
ing fresh  bail,  snd  subsequently  rendered  in  due 
time :  Held,  that  the  render  waa  equivalent  to  a 
juatification  of  the  bail,  and  that  tbe  plea  waa  well 
pleaded.     Catten  v.  Bond,  2  Y.  &  J.  531* 

5.  BAIL  BY  HABEAS  CORPUS. 

The  writ  and  return  to  a  habeas  corpus  must  be 
annexed  to  tbe  bail-piece,  before  the  bail  can  justify. 
Young's  bail,  1  Law  J.  K.B.  13. 

Tbe  general  rule  is  not  to  allow  time  for  justifica- 
tion of  bail  upon  habeas  carpus;  and  this  rule  will 
not  be  relaxed  in  sny  case  except  tbait  of  tbe  sudden 
illness  of  tbe  bail.  Archer's  bail,  5  Law  J.  K.B.  69, 

Time  allowed  to  add  and  justify  bail  by  habeas 
corpus,  where  one  of  tbe  bail  of  whdm  notice  bad 
been  given  waa  taken  suddenly  ill.  Gt/6aiifc'j  bail, 
9  D.  &  R.  6. 

But  although  one  of  tbe  bail  by  habeas  corpus 


prevented  b^  illneas  frdm  stteiiding  to  justify, 
time  to  add  and  justifr  another  was  refused.  Small's 
hail,  1  Law  J.  K.B.  148. 

If  there  ia  any  mistake  in  the  notice  of  justi* 
fying  bail  by  habeas  corpus,  tbe  Court  will  not  gnnt 
any  time.     Thomasons  bail,  1  Law  J.  K.B.  148. 

Where  it  appeared  that  the  absence  of  the  bail 
had  arisen  from  roiatake,  and  that  a  very  important 
question  was  to  be  tried  in  a  cause,  the  Covrt  grant- 
ed time  to  justify  bail  by  habeas  corpus.  Harborow's 
bail,  1  Law  J.  K.B.  148. 

In  the  Palace  Court,  one  of  the  King's  yeomen 
of  the  g^ard  had  been  arreated,  and  by  habeas  corpus 
etim  causd  be  removed  the  cause  into  the  Couit  of 
King's  Bench,  and  put  in  and  perfected  bail  upon 
tbe  habeas :  Held,  that,  even  supposing  the  deren- 
dant  was  privileged  from  arrest,  tbe  bail  could  not 
be  exonerated.  Sard  v.  Forest,  1  Law  J.  K.B.  31, 
s.  c.  1  B.  &  C.  139,  s.  c.  2  D.  &  R.  250. 

Where  it  appeared  that  the  affidavit  of  juatifica- 
tion was  not  in  court,  but  tliat  it  waa  in  London,  tbe 
Judge  gave  leave  to  produce  it  at  chambere,  although 
the  bail  justified  under  a  habeas  corpus,  Foole's  bail, 
2  Law  J.  K.B.  75. 


6.  ON  AN  ATTACHMENT. 

The  Court  admitted  a  party  to  bail,  in  custody 
upon  an  attachment,  although  the  notice  of  bail  was 
defective  in  form.     Anan,  4  D.  &  R.  393. 


7.  BAIL  IN  NE  EXEAT  REGNO, 

A  court  of  equity,  with  regard  to  bail  on  writs  of 
ne  eieat  reeno,  proceed  by  analogy  to  the  proceedings 
at  law.     Pannetl  v.  Taylor,  1  Turner,  103. 


8.  JN  THE  ADMIRALTY  COURT. 

Bail  must  be  given  in  the  case  of  a  real  bandfid€ 
appeal.     Woodbridge,  1  Hag.  77. 
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A  Greenland  trader  ran  down  a  Jioith  smack,  and 
sunk  her.  The  owners  of  the  trader,  being  rery 
desirous  that  their  ship  should  proceed  with  the 
least  possible  delay  on  her  fishing  Toyage,  proffered 
bail  to  meet  an  action  entered  against  them  bj  the 
owners  of  the  smack. 

In  the  undertaking  to  lead  the  bail,  the  engage- 
ment was  thus  expressed — "  To  meet  an  action,  &e. 
against  the  ship  (Dundee),  tackle,  apparel,  furniture, 
and  appurtenances.*' 

When  the  action  was  tried,  the  owners  of  the 
Dundee  contended,  that  the  fishing  stores  on  board 
her,  at  the  time  of  the  accident,  ought  not  to  be  made 
liable;  and  that  the  introduction  of  the  word  **  ap- 
purtenances,*' into  the  undertaking,  was  purolj  ac- 
cidental. 

But  the  Court  held,  that  the  stores  were  liable 
under  the  term  "  appurtenances,"  and  that  its  intro- 
duction into  the  undertaking  was  not  casual,  for 
that  it  was  a  strict  and  legal  term,  and  had  been  re- 
cited in  the  act  of  53  Geo.  S,  which  diminished  the 
respottsibilitj  of  owners  of  ships  that  occasion  da- 
mages to  other  ▼essels.     Dundee,  1  Hag.  109. 

A  bail  "bond  given  to  the  amount  of  the  share  of  a 
part-owner  of  a  ship,  for  the  safe  return  thereof,  con- 
templates only  the  safe  return  of  the  ship,  or  the 
payment  of  the  stipulated  sum  ;  and  the  Court  will 
look  only  to  that  object,  and  will  not  move  beyond 
those  liraiu.     Apolliu  1  Hag.  312. 

Possession  of  a  ship  decreed  upon  bail,  in  a  dis- 
pute between  the  original  owner  and  the  purohaser 
upon  a  sale  by  the  master  abroad.  Partridge,  1 
Hag.  81. 

9.  IN  CRTMINAL  PROCEEDINGS. 
[See  7  Geo.  4.  c.  64 — 4  Law  J.  Stat.  99.] 

The  Court  will  not  listen  to  a  motion  for  admits 
ting  a  person  to  find  bail  on  a  charge  of  felony,-  if  the 
affidavits  have  been  sworn  before  a  magistrate  in- 
steiM  of  a  commissioner  of  the  Court  of  King's 
Bench.     Rei  v.  Sweeti,  t  Law  J.  K.B.  77. 

A  prisoner,  on  the  charge  of  rape,  was  admitted 
to  bail,  where  affidavits  were  procured  that  the  pro- 
secutrix was  a  girl  of  bad  character,  and  the  prose- 
cution only  commenced  to  extort  money.  Rex  v. 
Booth,  2  Ken.  17«. 

Tiie  Court  will  not  require  a  defendant  indicted  for 
a  misdemeanour,  to  pay  the  costs  of  giving  several 
notices  of  bail,  before  they  allow  the  bail  to  justify. 
Rex  V.  Edvmrd  Clifford,'^  Law  J.  K.B.  210. 

A  defendant  removed  an  indictment  from  the 
quarter  sessions,  and  gave  bail  pursuant  to  5  &  6 
W.  &  M.  c.  11;  he  was  found  guilty,  but  died  he- 
fore  the  day  in  banc.  The  Court  held,  that  the  bail 
were  liable  for  the  costs.  Rex  v.  Turner,  t  Law  J. 
K.B.  tS2,  s.  c.  3  B.  &  C.  160,  s.  c.  4  D.  &  R.  816, 
s.  c.  1  R.  &  M.  49. 

In  cases  of  felony,  there  must  be  four  bail,  unless 
all  the  parties  are  before  the  Court,  so  that  they 
can  judge  as  to  the  respectability  of  two.  Rex  v. 
Shaw,  6  D.  &  R.  154. 

A  prisoner,  committed  for  manslaughter,  was 
allowed  to  put  in  bail  before  a  country  justice,  by 
reason  of  his  poverty,  which  rendered  him  unable  to 
appear  with  bail  in  court.  Rex  ▼•  Money,  6  M.  6c 
S.  108. 


BAILMENT. 

A  person  let  a  room  in  his  house  at  two  shillings 
a  week,  for  the  purpose  of  goods  being  deposited  in 
it.  The  room  was  broken  open,  and  the  goods  stolen 
by  some  one  belonging  to  the  family.  The  Court 
held,  that  he  was  not  a  bailee  of  the  goods,  and, 
consequently,  not  answerable  for  tlie  loss.  Peers  v. 
Sampson,  2  Law  J.  K.B.  212,  s.  c.  4  D.  &  R.  6S6, 


BANKER. 


[See  Account,  ArpROPRiATioN,  Debtor  and  Crb- 
DITOR,  and  Bankrupt  ;  and  7  Geo.  4.  c  46.] 

A  banker  is  bound  to  know  the  hsadwriting  of 
those  who  drew  on  him,  as  for  as  regpirds  paving 
bills  so  drawn,  but  not  when  discounting  a  bill ; 
therefore,  where  a  banker  discounted  a  bill  forged 
on  a  party  who  banked  with  him,  the  Court  held,  that 
he  might  maintain  an  action  for  money  paid  against 
the  indorser.  Fuller  v.  Smith,  1  C.  &  P.  117,  s.  a 
1  R.  &  M.  49.  [Abbott] 

The  risk  of  forgery,  as  to  cheques  upon  bsnkers, 
must  be  borne  by  them ;  and  a  banker  cannot  charge 
his  customer  with  the  amount  of  a  cheque  which 
has  been  properly  drawn  and  signed  by  the  customer 
for  one  particular  sum,  and  which,  in  its  passage, 
has  been  feloniously  altered  to  a  larger,  and-,  on  that 
larger  sum.  paid  by  the  banker.  Hall  v.  Fuller,  4 
Law  J.  K.B.  297,  s.  c.  5  B.  &  C.  750,  s.  c  8  D.  & 
R.  464. 

The  plaintiff  gave  to  his  wife  certain  cheques, 
signed  oy  him  in  blank,  to  be  filled  up  by  her  as 
occasion  required.  One  of  these  cheques  she  caused 
to  be  filled  up  by  her  husband^s  clerk  for  50t  fs.  Sd. ; 
but  the  clerk  so  placed  the  words  and  figures  in  the 
cheque,  that,  when  it  was  delivered  to  him  again  by 
the  plain tifTs  wife  for  the  purpose  of  receiving  the 
amount,  he  interposed  "three  hundred  "%nd  received 
from  the  bankers  350/.  2$.  3d.:  Held,  that  the 
plaintiff  was  guilty  of  negligence,  and  that,  conse- 

3uent]y,  the  bankers,  who  could  have  no  means  of 
etectmg  the  fraud,  were  not  liable  to  repay  to  the 
plaintiff  the  sum  so  fraudulently  obtained.  Young 
V.  Grote,  5  Law  J.  C.P.  165,  s.  c.  4  Bing.  253. 

Where  a  banker  has  advanced  money  to  the  testa- 
tor, by  discounting  his  note  for  1000/.,  renewable 
at  the  end  of  three  months,  and  debiting  the  testator 
with  the  discount,  he  cannot,  in  an  action  brought 
by  the  executors,  set  off  such  note  before  it  is  due, 
upon  allowing  a  rebate  of  interest;  but  he  may 
write  off  a  bill,  accepted  by  testator,  payable  at  his 
banking-house,  and  discounted  by  him,  although 
the  testator  died  befisre  the  bill  became  due,  th« 
banker  not  havine  received  intelligence  of  the  tes- 
tator's death  until  the  day  the  bill  became  due,  and 
after  he  had  so  written  it  off.  Rogersou  v.  Ladbroke^ 
1  Law  J.  C.P.  6,  8.  c.  1  Bing.  93,  s.  o.  7  B.  Mo. 
412. 

A  creditor  of  one  partner  in  a  bank  cannot  dravr 
on  the  firm  for  a  debt  due  to  him,  without  makini^ 
himself  liable  to  the  firm  for  money  advanced  to 
him.    Stoneld  v.  Upperlon,  1  Law  J.  K.B.  6. 

An  account  was  kept  at  the  Lancaster  Bsnk. 
The  bankers  (now  bankrupts)  had  entered  certain 
bills  of  exchange  received  firom  the  plaintift  as  bills^ 
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ftnd  bad  not  paid  them  away.    The  aooonnt  of  the 
plaintiffs  was  not  orerdrawn. 

It  was  the  custom  of  the  bankers  in  Lancaster  to 
reqnire  an  indorsement,  or  an  equirulent  for  it,  to 
all  bills  of  exchange  received  by  them,  and  they 
were  accustomed  to  pay  out  those  bills  again,  whe- 
ther that  particular  customer's  account  was  orer- 
drawn  or  not :  The  Court  held,  that  such  a  custom 
was  most  unreasonable,  and  that  bankers  had  not 
any  right  to  pay  away  bills  of  exchange  indorsed 
and  leit  with  them,  unless  the  account  of  that  customer 
was  overdrawn  -,  and,  consequently,  •that  the  plain- 
tiffs could  recover  these  bills  from  the  assignees  of 
the  bankrupts.  Tkompton  r.  Giles ,  2  Law  J.  K.B. 
48, 8.  c.  S  B.  fie  C.  49t,  s.  o.  S  D.  &  R.  733. 

The  firm  of  a  country  bank  gave  a  bond  to  their 
corresponding  London  bankers,  conditioned  for  the 
repayment  of  all  sums  of  money,  &c.  which  the 
latter  persons  might  advance  to  them,  or  any  of 
them,  aaaociated  or  not  with  other  persons. 

On  the  death  of  one  of  the  country  bankers,  there 
was  a  large  balance  due  to  the  London  ones.  In 
the  following  month  large  sums  were  remitted  to 
the  London  bankers,  who  continued  to  pay  them  away, 
and  they  were  respectively  placed  to  the  old  account ; 
bttt  no  monthly  statement  was  sent  into  the  country. 
At  the  end  of  the  second  month,  two  accounts  were 
sent  from  London  :  the  old  one,  up  to  the  death  of 
the  partner,  and  a  new  one,  which  included  all  the 
remittances  since  his  death,  taken  from  the  old 
account. 

If  the  remittances  had  remained  in  the  old  acconnt, 
then  nothing  was  doe  on  it ;  hot  if  the  London  ban- 
kers coold  alter  their  books,  then  tlie  defendants 
were  liable  for  the  balance  in  the  old  account :  The 
Court  held,  that  inasmuch  as  no  communication 
had  taken  place,  the  first  entries  made  by  the  Lon- 
don bankers  were  not  an  appropriation  of  tlie  money, 
and  that  they  were  entitled  to  put  it  to  the  new  ac- 
count. Simatni  t.  Ingham,  1  Law  J.  K.B.  ^4,  s.  o. 
S  B.  &  C.  65,  s.  c.  3  D.  &  R.  949. 

The  testimony  of  a  banker's  clerk,  as  to  an  alter- 
ation made  in  a  customer's  pass-book,  is  evidence 
against  the  banker.  Price  v.  Manh,  1  C.  &  P.  60. 
[Buiioagh] 

A  person  having  lost  his  pocket-book,  containing 
a  bill  of  exchange  for  300/.,  inserted  an  advertise- 
ment in  the  newspapers,  stating  that  his  pocket-  book 
had  been  stolen,  containing  papers  of  no  use  to  any 
person  but  the  owner,  and  offering  a  trifling  reward 
for  its  recovexy.  The  bill  was,  six  days  afterwards, 
presented  at  a  country  bank,  by  a  person  who  said 
that  he  was  the  son  of  one  of  the  indorsersi  and  it 
was  accordingly  cashed :  Held,  that  it  was  properly 
left  to  the  jury  to  say — 1st,  whether  the  plaintiff 
'had  done  all  he  ought  with  respect  to  givine  notice 
as  to  the  loss  of  the  bill;  and,  SSdly,  whether  the 
'defendant  had  used  doe  caution  in  receiving  it; 
and  the  jury  having  found  that  the  plaintiff  had  not 
given  due  notice,  and  returned  a  verdict  for  the  de- 
fendant,—the  Court  refused  to  disturb  it.  Beekwith 
▼.  Cmrall,  4  Law  J.  C.P.  139,  8.  o.  3  Bing.  444, 
••«.SC.&P.  261. 

A  and  two  other  persons  carried  on  business  as 
Innkers ;  at  the  time  of  A's  death  the  balance  due 
fion  S  to  the  bank  was  onwards  of  14,000/.,  more 
than  which  sum  he  paid  in  within  a  few  months 
s^terwarda,  but  drew  out,  during  the  same  period. 

Digest,  18  SS— 1838. 


a  larger  sum ;  and  theoe  subsequent  dealings  wer 
continued  in  the  same  account  with  the  precedinST 
dealings :  Held,  that  the  balance  due  from  S  at  A's 
death,  was  to  be  considered  as  discharged  by  the 
payments  subsequently  made  by  S  to  the  bank. 
Pemberton  v.  Oakes,  6  I^w  J.  Chanc.  35, 

A  country  banker,  who  receives  the  notes  of 
another  bank  to  obtain  payment  for  them  in  the 
ordinary  course,  is  not  justified  in  parting  with  the 
possession  of  them  without  actual  payment,  even 
though  he  shew  it  to  be  the  practice  to  do  so,  by 
one  banker  sending  the  notes  of  another  to  himself 
in  a  parcel,  and  waiting  the  return  of  the  post  for 
the  amount  in  cash,  or  in  account  between  the  two. 
Gillard  v.  Wyse,  4  Law  J.  K.B.  88,  s.  c.  5  B.  fie 
C.  134,  s.  c.  7  D.  fit  R.  523. 

In  1833,  T  C  drew  upon  the  defendant  tvro  bills 
of  exchan^,  which  he  afterwards  indorsed  and 
paid  in  generally  to  his  account  witli  the  plaintiffs, 
bis  bankers,  who  credited  him  for  their  amount. 
The  bills  being  dishonoured,  the  plaintiffs  debited 
them  in  the  account  of  T  C  ;  and  the  latter  subse- 
quently paid  in  (generally  on  account)  various 
sums,  more  than  sufficient  to  balance  all  items  in 
the  account  to  the  time  of  the  return  of  the  bills. 
The  defendant  paid  the  amount  of  the  bills  to  T  C, 
but  did  not  require  them  to  be  given  up  to  him. 

In  1826,  T  C  becamo  bankrupt,  at  which  time  a 
large  sum  was  duo  from  him  to  the  plaintiffs,  for 
which  they  proved,  but  took  no  notice,  or  made  no 
exhibit,  of  the  defendant's  acceptances ;  neither  did 
they  make  any  demand  on  the  defendant  in  respect 
of  them,  until  twelve  months  after  the  date  of  T  C's 
commission,  when  they  sued  him  for  their  amount : 
Held,  that  they  were  not  entitled  to  recover,  having 
treated  the  bills  as  paid.  Field  v.  Carr,  6  Law  J. 
C.P.  203,  s.  0.  5  Bing.  13,  s.  c.  2  M.  fie  P.  46. 

Where  bankers  employed  to  receive  dividends  in 
the  funds,  had  in  their  own  books  credited  their 
employers  with  tlie  dividends  as  received,  and  bad 
allowed  them  to  draw  without  having  any  other 
funds  In  their  hands  :  Held,  that  the  bankers  were 
bound  by  th^ntries  so  acted  on,  though  not  com- 
municated, and  that  they  could  not  set  up  as  a  de- 
fence, that  the  entries  had  been  fraudulently  made 
by  one  of  the  partners,  the  money  never  having 
been  received  by  the  house.  Hume  v.  BoUand,  1 
R.  8c  M.  371.  [Best] 

The  term  "  acceptance'*  in  a  banker's  deposit  note 
does  not  render  it  necessary  for  the  bolder  to  leave 
such  note  with  the  banker  for  acceptance.  Sutton 
y.  Toomer,  6  Law  J.  K.B.  49,  s.  c.  I  M.  fie  R.  12.5. 

The  holder  of  banker's  notea  is  bound  to  present 
them  for  payment,  and  give  notice  in  the  ordinary 
course,  tnough  the  banker  has  stopped  payment^ 
and  is  notoriously  insolvent 

And  it  is  no  excuse  for  the  want  of  presentment 
and  notice,  that  the  banker  had  stopped  payment  at 
the  time  when  the  holder  received  the  notes  ;  the 
payer  and  receiver  of  the  notes  being  then  ignorant 
of  that  fact 

But  it  may  be  otherwise,  if  a  person  fraudulently' 
pay  such  notes,  with  the  knowledge,  at  the  time, 
that  the  banker  has  stopped  payment     Camidge  v, 
AlUnby,  5  Law  J.  K.B.  95,  s.  c.  6  B.  fie  C.  373. 
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BANK  OF  ENGLAND. 

It  18  the  duty  of  the  Govenor  and  Company  of 
the  Bank  of  England  to  prevent  the  entry  of  a 
transfer  of  stock  standing  in  their  hooks,  until  tbey 
are  satisfied  that  the  person  claiming  to  make  such 
transfer  is  duly  authorized  to  do  so ;  and,  therefore, 
where,  under  a  forged  power  of  attorney,  stock  is 
illegally  transferred,  such  stock  in  law  continues  the 
property  of  the  stockholder  whose  stock  is  so  ille- 
gally transferred,  and  it  is  the  bank,  and  not  such 
stockholder  or  the  new  proprietor  of^uch  stock,  who 
is  to  su£fer  by  «|ich  transfer ;  the  original  stock- 
holder being  entitled,  at  the  expense  of  the  bank, 
to  a  replacement  of  his  stock  and  the  dividends 
thereon .  M  isprision  of  felony  bei  n  g  a  misdemeanoFf 
and  punishable  not  by  any  forfeiture,  but  by  fine 
and  imprisonment ;  the  mere  concealment  of  tbe 
existence  of  such  forgery  by  the  stockholder,  in  the 
absence  of  proof  of  assent  to,  or  adoption  of,  such 
forgery  on  his  part,  will  not  operate  to  divest  the 
right  of  action  of  such  stockholder,  which  vested 
immediately  on  such  illegal  transfer  being  permitted. 
Davii  V.  th«  Bank  of  England,  3  Law  J.  C.P.  4, 
s.  c.  2  Bing.  393. 

In  an  action  on  tbe  ease,  charging  a  breach  of 
duty,  every  fact  which  contributes  towards  shewing 
the  duty  must  be  expressly  stated  ;  and  the  omis- 
sion of  any  one  fact  in  the  statement  cannot  be  aided 
by  verdict. 

Accordingly,  in  an  action  against  the  Bank  of 
England,  for  not  paying  dividends  on  stock,  it  is 
necessary  to  state,  among  other  facts,  that  they  ac- 
tually received  the  amount  of  the  dividends  from 
government;  and  a  count  omitting  to  state  that 
fact  was  held  to  be  defective,  even  after  verdict 
Bank  of  England  v.  Davit,  4  Law  J.  K.B.  145,  ■.  o. 
5  B.  &  C.  185,  s.  c.  7  D.  &  R.  828. 

Where  bank  stock  was  specifically  bequeathed, 
-^it  was  holden,  that  in  the  absence  of  the  legatee's 
dissent,  the  bank  were  bound  to  transfer  it  to  the 
executor ;  because,  until  the  executor  consents,  the 
legatee  is  not  entitled  to  the  legaspr.  The  bank 
having  refused  to  make  such  tnnuer,  s  decree  was 
msde  with  costs  against  them.  Franklin  v.  Bank 
•f  England,  4  Law  J.  Chano.  214,  s.  c.  1  Russ.  575. 

An  action  lies  against  the  Bank  of  England  for 
unreasonable  delay  in  the  passing  of  a  power  of  at- 
torney to  transfer  stock.  Swtton  v.  th$  Bank  of 
England,  1  C.  &  P.  194,  s.  c.  1  R,  &  luL  52. 


BANK  NOTES. 

Whether  a  lost  Bank  of  England  note  has  been 
transferred  fairly  and  bond  fide,  in  the  ordinary 
coune  of  business,  is  a  question  for  the  j uiy .  Egan 
r.  Threlfall,  5  D.  &  R.  326. 

Where  a  Bank  of  England  note  for  «£500  was  lost 
in  London,  among  othera,  in  September  1824,  by  a 
servant  of  bankers  there,  and  they  immediately  ad- 
vertised its  loss,  and  in  April  following,  the  note 
was  presented  for  change  by  a  stranger,  at  a  country 
bank  in  Lincolnshire,  and  the  clerk  changed  it  £ox 
smaller  notes  of  such  bank,  without  asking  any  ques- 
tions of  the  holder,  as  to  how  he  became  possessed 
of  it :  Held,  in  an  action  of  trover  by  the  London 
bankera,  that  it  was  properly  left  to  the  jury  to  nj. 


whether  they  had  used  due  diligence  in  advertising 
the  lost  notes,  and  giving  intelligence  of  the  rob- 
bery ;  and  whether  the  clerk  of  tbe  country  bankers 
had  exercised  due  caution  in  changing  a  note  of 
such  value  for  •  stranger,  without  fint  making  some 
inquiry  into  the  manner  in  which  he  became  pos- 
sessed of  it ; — and  the  jury  havine  found  »  ver- 
dict for  the  plaintiffs,  on  the  gprouna  that  there  had 
been  a  want  of  due  caution  oa  the  part  of  the  defen- 
dants, the  Court  refused  to  disturb  it.  Suoww, 
Peacock,  4  Law  J.  C.P.  120,  s.  c.  5  Bing.  406,  s.c. 
2  C.  6c  P.  215. 

Where,  on  Friday  at  1  o'clock,  a  servant  took 
country  bank  notes  in  payment  for  goods,  and  did 
not  give  them  to  his  master  until  3  o'clock  on  Sa- 
turday, and  the  bank  stopped  payment  at  4  o'clock, 
— it  was  holden,  that  the  master  had  not  been  guilty 
of  laches,  in  not  presenting  the  notes  before  Uie 
bank  stopped.    Janet  w,  Holditeh,  8  D.  &  R.  40. 

A  person  receiving  a  stolen  bank  note,  without 
a  knowledge  of  the  larceny,  is  entitled  to  maintain 
trover  against  a  cashier  of  the  bank,  who  refuses  to 
pay  it,  and  retains  the  note  at  the  request  of  the 
party  robbed.  Miller  v.  Race,  2  Ken.  189,  s.  e.  1 
Burr.  452. 


BANK  STOCK. 

The  dividends  of  the  moiety  of  a  residuary  fund, 
invested  in  bank  annuities  in  the  name  of  exeeutois. 
being  given  to  A,  during  his  life,  he  assigns  hia 
right  and  title  to  them  to  B,  upon  certain  tmsts,  of 
which  the  firat  is  to  secure  an  annuity  granted  by 
him  to  B  ;  but  no  notice  of  this  charge  is  given  to 
the  executors ;  A  subsequently,  for  valuable  consi- 
deration, assigns  the  dividends  to  C,  who  has  no 
knowledge  of  the  former  assignment,  and  before  he 
concludes  his  agreement,  or  pays  his  money,  in- 
quires of  the  exectttora  ss  to  the  state  of  the  fund, 
and  is  informed  by  them,  thst  they  will  pay  him  the 
dividends :  Held,  that  C's  priority  of  notice  will 
prevail  over  B's  priority  of  assignment,  and  that  C 
ts  entitled  to  tbe  dividends  in  preference  to  B. 
Dearie  v.  HaU,  2  Law  J.  Chanc.  62. 

A  tenant  for  life  of  the  "interest,  dividends, 
profits  and  proceeds"  of  bank  stock,  was  holden  not 
entitled  to  the  principal,  but  only  dividends  of  a 
AomM  declared  on  such  stock,  under  a  resolution  of 
the  general  court,  and  56  Geo.  3.  o.  96,  although 
residuary  legatee  of  the  testator's  estate ;  and  his 
executon  charged  with  costs  of  a  suit  for  transfer- 
ring such  bonut  to  the  revenionen,  but  allowed  the 
expenses  of  taking  out  administration  de  boniM  nm  to 
theoriginal  testator.   Hooper  v.  Rottiter,  M'Clel.  527. 


BANKRUPT. 

(A)  Persons  liable  to  become  Bankbvpt. 

(B)  Acts  op  Bankruptcy. 


(a)  Departing  the  realm. 


Departure  from  dwelling'koutt,  mki 
otherwiie  abtenting  kinueff, 
(e)  Beguming  to  keep  houto. 

(d)  Fraudulent  conveyance  or  tranrftr* 

(e)  Lying  in  priton, 

(/)  Cofsipottndiii^  with  ptHtioning  ersrftlsr. 


BANKRUPT. 
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(C)  Or  THE  PETITIONINO  CREDITOR, 
(a)  Who  may  be, 
m  Diiliet  and  iiabilltiei. 

(c)  Debt,  amount  and  nature  of, 

(d)  When  contracted. 

(O  Proof  of, — poet,  H.  V. 

(D)  Of  the  Commission. 
(a)  Striking  the  docket, 
(fr)  Opening  the  eommiteton. 
(e}  Declaring  the  bankruptcy, 

(d)  Errort, 
(«)  Validity  of, 
(f)  Effect  of. 

<r)  Second  eammiesion, 
(A)  CoeU. 

(E)  Of  THE  MessENOBR. 

(F)  Of  the  Proyisioii al  Absioecb. 

(G)  Of  the  Commissioners. 
(a)  Authority, 
W  Duty. 
fc)  Lfofriitli/. 
[<<)  Eaamhutkn  before, 
[e)  Commitment  by, 

if)  Pr0cen/ni|i  Ml  habeas  oorpat. 
(H)  Proof  of  Debts. 

!a^  In  general. 
6)  Creditor" ielectbm, 
{ey  Judgmentt, 
(<0  Mortgagee, 

(e)  Contingent  demands, 
if)  Marriage  artielet. 


(|)  Annuitiee. 
(A)  Apprentices. 


(t)  Bi>N(2t. 

(ft)  Bills  of  Eickange  and  Promissory  Notes, 

(I)   Ofsts  and  damages, 

(m)  Executors, 

(n)  Trustees. 

(o)   Sureties. 

(py   Effect  of  proving. 
(I )  OF  Set-off  and  mutual  Credit. 
(K)  Ofthb  Assignees. 

(a)  Choice  of. 

{b)  Rights. 

(c)  Liabilities. 

(f2)  Removal  of, 
(L)  Of  the  Assignment. 

(a)  Of  the  conveyance, 

{by  Of  the  bankrupt* s  property,  real  and 
personal. 

(c)  Property  of  the  bankrupt's  wife. 

(d)  Trust  property. 
(ey  Reputed  ownership. 
(fy  Voluntary  settlement, 

(M)  Of  Relation. 

(a)  Payments  made  by,  to,  and  on  account 
of,  the  bankrupt, 

(py  Other  dispositions  of  the  bankrupt's  pro- 
perty. 

(«)  Judgments  and  exKutions. 

(dy  Notice  (f  the  act  of  bankruptcy. 
(N)  Of  Partners. 
(O)  Of  thb  Dividend. 
(P)  Of  THE  Bankrupt. 

(a)  Surrender. 

lb)  OUier  duties. 

(e)  Rights  and  prioiUget. 
(li)  AUewance. 


(e)  ^  the  surplus. 

If)  Of  actions  and  suits  by  antf  ogMnst  a 
bankrupt, 
(Q)  Of  the  Certificate. 
(a)  Form, 


(by  Signature, 


Staying, 
(dy  Reeatting, 
(«)  Where  void, 
{fy  Effect  of, 

(g)  Bankrupt*s  liability  on  a  new  promise, 
(R)  Of  a  Supersedeas. 
(a)  Causes  for, 

{by  Practice  upon  petitions  to  supersede, 
(e)  Efeetof, 
(S)  Suits  in  ^uitt. 
(T>  Actions  at  Law. 
(U)  Pleading. 
(V)  Evidence. 
[a)  In  general, 
by  Notice  to  ditpute, 
[cy  Of  the  debt,  trading,  and  act  of  bassk* 

ruptcy. 
{dy  Admissibility  of  depositions  and  proeead 

ings  under  the  commission, 
(ey  Competency  of  Witnesses. 
(W)  Practice  of  the  Court  on  petition 

in  Bankruptcy. 
(X)  Of  Costs. 
(Y)  Of  the  Solicitor. 
(Z)  Of  the  Jurisdiction  op  the  Great 
Seal. 


(A)  Persons  liable  to  become  Bankrupt. 

[See  Stat.  6  Geo.  4.  c.  16.  a.  2,-3  Law  J.  Stat.  15.] 

On  the  question  being  raised,  whether  a  clergy- 
man  could  be  a  bankrupt,  tbia  Court  directed  as 
issue  at  law.  Gawthorne  r,  Meymatt,  2  Ken.  EO, 
Cbano. 

Whether  a  person  engaged  in  the  Greenland  whale 
fishery,  who  has  made  three  purchases  of  oil,  at  dis- 
tant periods,  and  sold  one,  is  a  trader  within  the 
meaning  of  1  Jao.  1.  o.  15*  s.  2,  ia  a  question  for 
the  j  ury. 

Semble — that,  under  these  circumstances,  he  is  not 
a  trader.     CaUr.  Half  knight,  S^^iexk.  56.  [Abbott] 

It  is  a  question  for  the  jury  to  decide,  whether  a 
man  who  buys  merchandise,  and  represents  himself 
as  a  denier,  and  offers  goods  in  exchange,  but  whodoes 
not  buy  to  sell  again,  is  subject  to  the  bankrupt  lawa. 

But,  if  it  appears  that  he  has  bought  goods,  &o. 
in  connexion  with  others,  to  carry  on  a  system  of 
fraud  ;  it  is  not  a  trading  within  the  meaning  of  the 
bankrupt  laws.   MilUkin  v.  Brandon,  1  C.  &  P.  380. 
[Abbott] 

A  person  who  purchases  dead  horses,  expressly 
for  the  sustenance  of  his  own  dogs,  but  sells  their 
skins  and  bones,  is  not  a  trader  within  the  bankrupt 
statutes.  Summersett  v.  Jarvis,  6  B.  Mo.  56,  s.  c. 
3  B.  &  B.  2. 

An  innkeeper,  as  snch,  was  not  a  trader,  under 
the  bankrupt  laws,  previous  to  6  Geo.  4;  neither  was 
an  innkeeper,  selling  wine  and  brandy,  nod  other 
liquors,  by  the  dozen,  to  customers  out  of  bis  inn, 
necessarily  a  trader.    Willett  t.  Thomas,  2  Chit.  651. 

A  person  baring  no  stock  in  trade,  who  buys 
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goods  of  A,  and  sells  them  to  B,  in  bis  own. name, 
is  a  trader. 

But  a  person  wbo  sold  goods  bj  commission  was 
not,  previous  to  tbe  6  Geo.  4.  c.  16,  subject  to  tbe 
banlcrapt  laws.  Doe  d,  Barraud  r.  Lawretice,  t  C. 
&  P.  154.  [Abbott] 

The  widow  of  a  lirery-stable-keeper  and  horse- 
dealer  purchased  horses  to  let  out  to  hire,  and  occa- 
sionally sold  some,  but  had  taken  out  no  licence : 
Held,  that  this  was  sufficient  to  constitute  a  trading 
within  the  meaning  of  the  bankrupt  laws;  and 
where,  on  the  judge*s  intimating  such  an  opinion, 
the  defendant's  counsel  acquiesced,  and  the  question 
of  trading  was  not  left  to  the  jury,  the  Court  refused 
to  grant  a  new  trial.  Martin  r.  Nightingale,  4  Law 
J.  C.P.  127;  s.  c.  3  Bing.  421. 

A  husband  being,  in  right  of  his  wife,  seised  of  a 
farm  during  the  coverture,  converts  the  soil  into 
bricks,  of  which  he  manufactures  and  sells  great 
quantities :  he  is  not  a  trader  within  the  meaning 
of  the  bankrupt  laws.  Ex  parte  Burgeu,  5  Law  J. 
Cbanc.  182,  s.  c.  2  G.  &  J.  183. 

A  commission  of  bankrupt  cannot  be  supported 
against  a  person  under  age.  O'Brien  v.  Curris,  3 
C.  &  P.  283.  [Burrough] 

(B)  Acts  of  Bankruptcy. 

[See  the  sereral  acts  of  bankruptcy  specified  in 
the  third  and  five  following  clauses  of  6  Geo.  4.  o. 
16,-3  Law  J.  Stat.  15.] 

(a)  Departing  the  realm» 

Going  abroad  being  an  equivocal  act,  and  depart- 
ing the  realm  being  a  continuing  act  of  bankruptcy : 
Held,  that  letters  written  by  the  party  absconding, 
during  his  departure  and  absence,  shewing  the  mo- 
tive of  his  departure,  were  admissible  in  evidence, 
and  sufficient  to  establish  an  act  of  bankruptcy ;  but 
statements  or  declarations  of  a  bankrupt  made  at  a 
time  long  subsequent  to  the  departure,  or  uncon- 
nected with  the  state  of  his  mind  at  the  time,  are 
not  receivable.  Rawton  r.  Haigh,  2  Law  J.  C.P. 
130,  s.  c.  2  Bing.  99,  s.  c.  1  C.  &  P.  77,  s.  o.  9  B. 
Mo.  217. 

(6)  Departure  from  dwelling'kouse  and  othertnte 
absenting  himseif. 

To  constitute  an  act  of  bankruptcy,  by  a  debtor 
absenting  himself,  in  order  to  delay  creditors,  it  is 
not  indispensably  necessary  that  a  creditor  should 
be  delayed.     Halien  v.  Homer,  1 C.  &  P.  108.  [Park] 

An  omission  to  keep  an  engagement  to  meet  a 
creditor  at  a  given  place,  without  any  intention  to 
delay  creditors,  is  not  an  act  of  bankruptcy.  Tucker 
V.  Jonei,  2  Bing.  2,  s.  c.  as  Toleman  v.  Jones,  9  B. 
Mo.  24. 

If  a  debtor  make  an  appointment  to  meet  and  pay 
his  creditor,  at  a  certain  time  and  place,  and  fail  in 
keeping  his  appointment,  this  will  be  an  act  of  bank- 
ruptcy, with  intent  to  delay  the  creditor,  unless  the 
cause  of  failure  be  satisfactorily  explained.  Widger 
V.  Browning,  5  Law  J.  K.B.  77. 

Two  partners  left  their  shop,  under  the  pretence 
of  getting  bills  discounted  to  pay  their  creditors,  and 
told  their  shopman,  if  any  person  called,  to  make 
aome  excuse,  and  say  they  were  not  in  the  way. 
On  the  following  day,  the  shopman,  without  any 
further  directions,  denied  them  to  a  creditor,  although 


they  were  then  at  borne :  Held,  that,  in  the  absence  of 
evidence  of  tbe  bankrupts'  having  actually  tried  to 
get  the  bills  discounted,  the  jury  were  warranted  in 
finding  they  had  left  tbe  place  to  delay  creditors. 
Deffle  T.  Desanges,  8  Taunt.  671. 

If  a  trader  absents  himself,  not  in  order  to  avoid 
a  creditor,  with  whom  he  has  made  an  appointment, 
but  merely  to  avoid  the  execution  of  a  bail-bond, 
which  be  had  undertaken,  on  being  discharged  oat 
of  custody  from  an  arrest,  to  execute  this  is  not  an 
act  of  .bankruptcy,    SchooUng  v.  Lee,  3  Stark.  149. 


A  trader  appointed  a  creditor  to  meet  him  at  his 
house  on  a  particular  day,  the  creditor  aocordingly 
went,  when  the  trader's  wife  said  that  her  husband 
was  gone  oat ;  and  having  waited  for  more  than 
half  an  hour,  the  creditor  went  away,  the  bankrupt 
not  having  returned :  Held,  that  it  was  properly- 
left  to  the  jury  to  say,  whether  the  trad«r  nad  left 
his  house  to  avoid  or  delay  a  creditor ;  and  they 
having  found  in  the  affirmative,  the  Court  refused 
to  disturb  the  verdiot  Charrington  ▼•  Browm^  4 
Law  J.  C.P.  141. 

(e)  Beginning  to  heep  house. 

An  act  of  bankruptcy  is  committed  by  a  denial  to 
a  collector  of  the  King's  taxes.  Sanderaom  r.  Ix^e- 
rest,  1  C.  &  P.  46.  [Burrough] 

The  denial  of  a  trader  to  a  person  who  calls  to 
inform  him  of  the  dishonour  of  a  bill,  is  an  act  of 
)>ankruptcy,  without  further  proof  of  the  party  be- 
ing a  creditor,  if  the  bankrupt  so  considered  him. 
Bleasby  v.  Croisley,  2  C.  &  P.  213.  [Best] 

A,  a  trader  at  W,  on  coming  to  London,  went  to  the 
oounting-house  of  C,  wheM  he  generally  transacted 
business  with  other  persons  \  however,  he  desired  C 
to  deny  him  to  a  sreditor,  and  concealed  himself  in 
C's  house  when  the  creditor  called :  Held  to  esta- 
blish an  act  of  bankruptcy.  Curteis  y.  Wiliee,  4  D. 
&  R.  224,  s.  c.  1  R.  &  M.  58,  s.  c.  1  C.  &  P.  21L 

If  a  man  has  a  private  house  and  a  platfa  of  bad- 
ness, a  denial  at  the  former  to  a  creditor,  is  an  act 
of  bankruptcy.  Park  y.  Froster,  1  G.  6c  P.  176. 
[Abbottl 

A  trader  ordered  his  servant  to  say,  that  he  was 
not  at  home  if  any  creditors  called,  and  he  was  ao* 
cordingly  denied,  but  was  at  that  period  ill  in  bed : 
Held,  that  it  was  properly  left  to  the  jury,  whether 
this  was  a  beginning  to  keep  house  with  sn  intent 
to  commit  an  act  of  bankruptcy,  and  that  they  were 
warranted  in  finding  that  it  was.  Latarus  v. 
H^aft^imin,  5B.Mo.313. 

On  the  20th  of  May  a  partner  in  a  banking  firm 
having  been  arrested  at  his  private  dwelling,  distant 
several  miles  from  the  house  of  business,  and  having 
promised  to  execute  a  bail-bond  when  required,  im- 
mediately ordered  his  servants  not  to  let  into  the 
house  any  person  whom  they  did  not  know,  as  he 
was  fearful  of  being  arrested  again  \  on  the  21st  the 
doors  were  kept  shut,  and  no  person  was  admitted 
until  it  had  been  ascertsined  from  the  window  who 
tbe  applicant  was :  Held,  that  although  no  creditor 
was  actually  denied,  an  act  of  bankruptcy  was  com- 
mitted on  that  morning.  Harvey  v.  RatmSb(Atam,  1 
Law  J.  K.B.  25,  s.  c.  1  B.  &  C.  55,  s.  o.  2  D.  &  R. 
142. 

Where  a  trader  confined  in  the  King's  Bench 
prison  obtained  a  day-rule  and  went  to  hu  place  of 
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bunnees,  tiid  ii»teid  of  retorninf^  to  the  roles,  slept 
«t  his  hooae,  and  caused  the  shop  to  be  closed  earlier 
than  usual,  and  ordered  himself  to  be  dented  to  the 
derk  of  a  creditor :  Held,  that  this  was  sufficient 
evidence  to  constitute  an  act  of  bankruptcy ;  and 
that  it  was  properly  left  to  the  jury  to  say,  whether 
the  shutting  up  the  shop  at  an  earlier  hour  than 
usual,  was  not  done  as  a  colour  to  enable  the  party 
to  cause  himself  to  be  denied  to  his  creditors. 
Hughet  yr.fiUman,  3  Law  J.  C.P.  199,  s.  o.  10  B. 
Mo.  480,  8.C.  1  C.  &  P.  39. 

(d)  FrauduUnt  eaniv9}fmiiM  cr  tmnrftr* 
[Seejwft,  L.] 

An  set  of  bankruptcy  is  committed  within  the 
meaning  of  the  1  Jac.  1.  c.  15,  by  a  trader  conrey- 
ing  all  his  property  to  a  particular  creditor.  Won' 
ley  T.  Dematta$,  f  Ken.  218,  i.  c.  1  Burr.  467. 

Where  a  lease  was  to  become  roid,  upon  assign- 
ment without  the  lessor's  consent, — it  was  holden, 
that  the  lessee  having  assigned  all  his  property, 
real  and  personal,  to  the  trustee,  for  the  benefit  of 
hia  creditors,  had  not  thereby  forfeited  the  lease, 
SQch  deed  amounting  to  an  act  of  bankruptcy.  Doe 
a,  Llo^  r,  Powell,  5  B.  &  C.  308,  s.  c.  8  t).  6c  R. 
35. 

A  fair  and  bond  Jide  sale  of  the  whole  of  a  trader's 
property  is  not,  of  itself,  an  act  of  bankruptcy. 

The  par^r  who  impeaches  the  sale  of  the  whole  of 
a  bankrupt  s  property,  must  shew  some  facts  from 
which  fraud  may  be  inferred.  Ro$e  r.  Haycock,  5 
Law  J.  KB.  210. 

Where  A  and  B,  being  in  embarrassed  circum- 
•tsnoes,  conveyed  to  C  aU  the  machinery  in  their 
mills,  and  all  the  machinery  to  be  substituted  in 
lieu  hereof,  to  secure  3,0291.  9s.  7d,,  with  interest, 
defeasible,  however,  upon  the  payment  of  that  sum 
with  interest,  by  instalments  of  50L  in  each  succeed- 
ing month,  but  had  other  property  :  Held,  that  this 
was*not  pfr  IS  an  act  of  bankruptcy,  but  that  it 
should  huTe  been  left  to  the  jury  to  say,  whether 
the  conTsyancewas  a  fraudulent  preference.  Balme 
V.  HutUm, «  Y.  &  J.  101. 

(«)  Lying  in  PrUon, 

To  constitute  an  act  of  bsnkruptcy,  by  lying  in 
prison  for  two  months,  the  whole  of  the  day  of  arrest 
might  be  reckoned*  Saunderton  v,  Gregg,  3  Stark. 
72.  [Abbott] 

An  act  of  bankruptcy  was  complete  by  lying  in 
prison  two  months,  even  though  the  bankrupt  had 
the  benefit  of  day-rules,  and  was  seen  once  at  his 
own  shop  during  that  period.  Soames  v.  Wattt,  1 
C.  &  P.  400.  [Best]  [See  6  Geo.  4.  c.  16.  s.  5, 
whereby  lying  in  prison  for  21  days  is  declared 
an  act  of  bankruptcy.] 

An  escape  is  not  constituted  within  21  Jac.  1.  c. 
19.  s.  2,  by  a  prisoner  being  carried  through  another 
county,  with  permission  of  the  sheriff,  and  calling 
upon  his  attorney ;  hence  the  bankruptcy  will  run 
£nnn  the  day  of  the  srrest.  Baby  ▼.  Rcte,  2  Ken. 
173,  s.  c.  1  Burr.  437. 

Quaere,  whether  the  act  of  bankruptcy,  by  lying 
in  prison  twenty-one  days,  under  the  stat  6  G.  4. 
c.  16.  s.  5,  have  relation  iiack  to  the  first  day  of  the 
iaprisoniiiBntt  TSiekerr,  Barrowt  3  C.  £c  P.  85* 
a  c.  1  M.  &  M.  137.  [Tenterden] 


(/)  Compounding  with  Petitioning  Creditor. 

Where  the  bankrupt's  assets  in  the  hands  of  the 
assignee  are  greater  than  the  amount  of  his  debts, 
and  the  creditors  who  have  proved  consent  to  the 
tuvenedeas,  and  the  petitioning  creditor  receives  the 
wnole  amount  of  his  debt,  interest,  and  costs,  it  is 
not  a  compounding  within  the  8th  section  of  6  Geo. 
4.  0. 16.    Ex  parte  Smith,  2  G.  &  J.  291. 

(C)  Op  the  Petitioning  Creditoi*. 
(a)  Who  may  be, 

A  commission  is  not  Tslid,  where  a  married 
woman,  as  petitioning  creditor,  in  respect  of  a  debt 
due  to  her  in  autre  droit,  strikes  the  docket  alone, 
without  the  husband  joining.  Ex  parte  Mogg,  6 
Law.  J.  Chsnc.  162,  s.  c.  2  G.  Ac  J.  397. 

To  enable  a  secretaiy  to  a  company  to  sue  out  a 
coounission,  particular  words  must  be  used  ;  there- 
fore, where  a  private  ststute  authorised  an  insurance 
society  to  eue  and  be  tued  in  the  name  of  their  secrs- 
tsry,  and  to  commence  all  actions  and  soils  in  his 
name  as  nominal  plaintiff, — It  was  held,  that  those 
words  did  not  comprehend  a  petition  for  a  (Commis- 
sion. Guthrie  v.  Fiike,  3  B.  &  C.  178,  s.  c.  5  D.  & 
R.  24,  s.  c.  3  Stark.  153.  / 

(6)  Dutiet  and  LiabiHtia* 

Where  a  petitioning  creditor,  previous  to  issuing 
a  commission,  had  taken  out  execution  against  the 
bankrupt,  for  part  of  the  debt  on  which  the  commis- 
sion issued,  the  Court  directed  him  to  fuinish  the 
assignees  with  the  particulars  of  his  debt,  and  the 
time  at  which  it  was  contracted.  £x  parte  Glover, 
2  G.  &  J.  60. 

A  petitioning  creditor,  under  a  separate  commis- 
sion, will  be  ordered  to  exhibit  the  proceodings,  in 
order  to  support  a  subsequent  joint  commission. 
Ex  parte  Harrieon,  2  G.  &  J.  135. 

Where  the  bankrupt's  assets  in  the  hands  of  the 
assignees  are  greater  than  the  amount  of  1<is  debts 
and  the  creditors  who  have  proved  consent  to  the 
eupenedeas,  and  the  petitioning  creditor  receives  the 
wnole  amount  of  his  debt,  interest  an^  costs,  it  is 
not  a  compounding  within  the  8th  sectionof  6  Geo. 
4.  c.  16.     £r  parte  Smith,  2  G.  &  J.  291 . 

-The  petitioning  creditor  is  liable  to  the  messenger 
for  his  charges  for  services  before  the  psity  is  de- 
clared a  bankrupt,  although  there  be  a  doe  declara- 
tion of  bankruptcy,  and  the  messenger's  bill  is  ordered 
by  the  commissioners  to  be  paid  by  the  assignee  out 
oftheesUte.  Bdrwood  ▼.  Cant,  2  C.  &  P.  123. 
[Abbott] 

(c)  Debt,  amount  and  nature  of. 

Interest  cannot  be  added  to  the  princiiml  doe  on 
a  bill  of  costs,  so  as  to  constitute  a  valid  petitioning 
creditor's  debt.  In  re  Burgess,  8  Taunt.  660,  s.  c. 
2  B.  Mo.  745. 

To  prove  a  good  petitioning  creditor*s  debt,  it  most 
be  shewn,  that  on  the  specific  day,  as  much  as  100/. 
was  due.   Gresley  v.  Price,  2  C.  fit  P.  48.  j  Abbott] 

A  good  petitioning  creditor's  debt  is  not  proved 
by  shewing  that  the  bankrupt  has  drawn  or  indorsed 
a  bill  for  jElOO,  which  is  dishonoured,  unless  it  ap- 
pear, that  the  acceptor  has  made  default  Giles  r. 
Powell,  2  C.  fie  P.  259.  [Best] 

The  petioning  creditor  having  given  a  cheque  on 
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biB  bankers,  to  a  person  who  afterwards  became 
bankropt ;  and  such  petitioning  creditor  being  ap- 
poiated  one  of  his  assignees,  and  becoming  possessed 
of  his  papers :  Held,  t^bat  the  payment  of  the  cheque 
must  be  proved,  in  order  to  constitute  the  petition- 
ing creditor's  debt.  BUasby  r,  CrostUy,  4  Law  J. 
C.P.  136,  s.  c.  3  Bins:.  430,  s.  c.  2  C.  &  P.  213. 

A  commission  maj  issue  at  the  instance  of  a  cre- 
ditor, whose  debt  has  been  omitted  in  the  schedule 
by  an  insolvent  who  had  obtained  his  discharge. 
Ex  parte  Shuttleworth,  2  G.  &  J.  68. 

Before  application  for  the  substitution  of  a  new 
petitioning  creditor's  debt  to  support  the  commis- 
sion, the  one  on  which  it  was  founded  must  be  ex- 
punged. Ex  parte  ChappeU,  S  G.  &  J.  131 :  8.  P.  In 
re  WiUiamt,  5  Law  J.  Chano.  76. 

(d)  When  contracted* 

A  debt  barrwl  by  the  Statute  of  Limitations  is 
not  a  ralid  debt,  to  support  a  petition  for  a  commis- 
sion of  bamkniptoy.  [But  by  the  new  Bankrupt 
Act,  6  Geo.  4.  o.  16.  s.  18,  if,  after  adjudication 
under  a  commission,  the  petitioning  creditor's  debt 
be  found  insufficient  to  support  the  commission,  the 
Lord  Chancellor,  upon  the  petition  of  any  creditor 
who  has  proved  «  sufficient  debt,  may  order  the 
commission  to  be  proceeded  in  ;  provided  the  debt 
of  the  second  petitioning  creditor  has  not  been  in- 
curred anterior  to  that  of  the  first]  Gv^gary  v. 
Hum//,  4  Law  J.  K.B.  262,  s.  c.  5  B.  &  C.  341, 
s.  c.  8  D.  &  R.  270. 

Where  a  writ  has  been  issued  and  continuanees 
entered,  the  Statute  of  Limitations  does  not  apply, 
so  as  to  deprive  the  creditor  of  bis  right  to  issue  a 
commission  of  bankruptcy  against  his  debtor.  Gre' 
gory  Y.  Hurriil,  1  Law  J.  C.P.  115,  s.  o.  1  Bing. 
324. 

Where,  in  an  action  by  the  assignee  of  a  bankrupt, 
for  goods  sold  by  the  latter  to  the  defendant  before 
the  bankruptcy,  it  did  not  appear  that  a  petitioning 
creditor's  debt,  amounting  to  ^100,  had  been  con- 
tracted within  six  years  before  the  suing  out  of  the 
commission,  and  the  jury  found  a  Terdict  for  the 
assignee, — the  Court  refused  to  disturb  it.  Motor 
y.  Pyne^  4  Law  J.  C.P.  36,  s.  c.  3  Bing.  285,  s.  c. 
2  C.'&  P.  91. 

The  petitioning  creditor's  debt  must  have  arisen 
whilst  the  trader  was  in  business  ;  but  the  circum- 
stance of  his  discontinuing  trade,  does  not  prevent 
the  issuing  of  a  commission.  Doe  d.  Barraud  v. 
Lawrence,  2  C.  &  P.  134.  [Abbott] 

Where  a  petitioning  creditor's  debt  arises  on  a 
note  indorsed^  or  a  bill  accepted,  by  the  bankrupt, 
evidence  must  be  given  that  the  indorsement  or  ac- 
ceptance was  prior  to  the  act  of  bankruptcy :  the 
mere  production  of  the  instrument,  bearing  an  earlier 
date,  IS  insufficient.  Cowie  v.  Harrit,  1  M.  &  M. 
141.  [TenterdenJ 

(D)  Op  the  Commission. 
(a)  Striking  the  Docket, 

llie  circumstance  of  the  affidavit  of  debt,  on 
striking  the  docket,  having  been  sworn  before  the 
solicitor  suing  out  the  commission,  is  no  ground  of 
supersedeas.     In  re  El  ford,  2  G.  &  J.  65. 

Where  a  commission  issued  on  the  petition  of  a 
solvent  partner,  who  was  one  of  the  assignees  of 
his  bankrupt  co-partner,  in  respect  of  a  partnership 


debt  ^  it  was  held  regular,  though  the  other  assig- 
nees were  not  joined  in  the  affidavit.  Ex  parte 
Biakey,  1  G.  &  J.  197. 

In  order  to  mek%  a  sufficient  petitioning  creditor's 
debt,  A  and  B  had  to  join ;  and  in  making  their 
affidavit,  uoon  striking  the  docket,  the  amount  of 
one  of  the  clebts  was  misstated  :  Held,  that  a  sup- 
plemental affidavit  might  be  made  without  new 
bonds ;  and  that  it  was  not  essential  that  the  bond 
and  affidavit  should  bear  the  same  date.  Ex  parte 
Maughan  and  Smith,  1  G.  &  J.  365. 

After  a  valid  act  of  bankruptcy,  a  commission 
may  issue  at  the  instance  of  the  banlEmpt.  Shaw  y. 
mUiamt,  1  R.  &  M.  19. 

The  first  regular  docket  in  the  office  has  the 
priority.  Ex  porta  Stoeher  and  CoUint,  1  G.  &  J. 
249. 

Held,  that  a  docket  was  regularly  atruck  after 
the  V.  C.  had  pronounced  an  order  for  the  super- 
seding of  a  commission  against  the  same  party,  on 
the  production  of  the  neoessary  oonsents,  but  befiMre 
the  order  was  drawn  up.  Ex  parte  Bower,  1  G.  & 
J.  262. 

A  docket  atmok  with  an  act  of  bankruptcy,  upon 
the  belief  by  the  creditor  that  an  act  of  bankruptcy 
had  been  committed,  will  support  a  commission  under 
a  subsequent  act.  Ex  parte  WebtUr — Ex  parU 
StOHBheuee,  2  G«  &  J.  252. 

A  commission  of  bankrupt,  sued  out  afler  the 
statute  6  Geo.  4.  c.  16,  came  into  operation,  on  an 
act  of  bankruptcy  committed  before  the  passing  of 
that  statute,  cannot  be  supported.  Magge  v.  Hunt, 
5  Law  J.  C.P.  130,  s.  c.  4  Bing.  212. 

A  statute  antborising  a  company  to  sue  and  be  sued 
in  the  name  of  their  secretsry,  does  not  empower 
the  secretaiy  to  sue  out  a  commission  of  bankruptcy 
as  upon  a  debt  due  to  himself.  Guthrie  v.  Fithe, 
3  Stark.  151.  [Abbott] 

(6)  Opening  the  Commission, 

The  time  for  opening  a  commission  will  be*  en- 
larged, where  the  witness,  who  is  to  prove  the  act 
of  bankruptcy,  secretes  himself  in  concert  with  the 
bankrupt.     In  re  Hayes,  1  G.  &  J.  253. 

(c)  Declaring  the  BanJatiptcy, 

The  advertisement  of  bankruptcy  in  the  Gaaette 
will  be  delayed  upon  an  affidavit  made  by  the  cre- 
ditors for  that  purpose.  But  it  will  not  be  delayed 
on  the  application  of  the  bankrupt.  Anon,  1  Law  J. 
Chanc.  92. 

In  the  absence  of  a  defect  on  the  face  of  the  pro- 
ceedings, the  Court  will  not  suspend  the  advertise- 
ment of  the  bankruptcy  in  the  Gaaette.  Ear  parte 
AinruHfrth,  2  G.  &  J.  89. 

(d)  Errors. 

Acomtnission  sgainstL.  H.  M .  of  Finsbury  Square, 
in  the  city  of  London,  instead  of  the  county  of  Mid- 
dlesex, not  a  material  misdescription.  Ex  parte 
Smith,  1  G.  &  J.  256. 

A  misnomer  in  the  bankrupt's  name,  in  a  com- 
mission, may  be  amended  before  it  has  been  pro- 
ceeded in.     Ex  parte  Harman,  2  G.  &  J.  25. 

But  a  description  in  a  commission  consistent  with 
the  one  in  which  the  bankrupt  carries  on  his  trade, 
is  sufficient,  though  it  be  not  the  legal  description 
of  residence.     Ex  parte  Wride,  2  G.  «  J.  99. 
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'Where  a  eaaaoiaaianw  was  misntmed  in  a  eom* 
miflsion,  and  aftor  the  bankruptcy  declared,  motion 
w«s  made  for  leave  to  amend,  the  Court  ordered 
the  other  eommisaionen  to  proceed  to  a. new  adju- 
dication.    In  re  Barber,  2  G.  &  J.  81. 

A  commission  wholly  omitting  to  describe  the 
bankrupt  of  the  place  where  he  had  chiefly  been 
known  as  a  trader,  is  bad,  though  the  last  place  of 
trading  be  correctly  described.  Ez  parte  Parrey, 
2  G.  &  J.  ««5. 

The  omission  to  describe  the  bankrupt,  as  of  the 
place  where  he  actually  traded,  is  fiitaL  Em  parti 
BeadUs,  t  G.St  J.  $243. 

(e)  Validity  of,  when  and  how  to  be  disputed. 

As  to  what  is  a  fraudulent  commission,  see  Em 
parte  Gana,  f  G.  &  J.  319. 

The  Coort  allowed  a  goieral  demurrer  to  a  bill 
for  waot  of  equity,  by  the  assignees  of  a  bankrupt, 
to  restrain  an  aetion  by  him,  to  try  the  ralidity  of 
the  commission.  Kirkpatriek  ▼.  DmucM,  1  S.  &  S. 
408. 

Where  the  parties  to  an  allesed  concert  make 
affidaTits  to  support  the  commission,  which  are  not 
so  satisfactory  aa  to  enable  the  Court  to  come  to  a 
ccmdnsion,  the  Court  will  direct  an  issue  to  try  the 
concert,  and  will  direct  the  parties  thereio  to  be 
examined  at  law.     Ex  parte  Carter,  1  G.  &  J.  596. 

An  issue,  directed  upon  the  bankrupt's  petition 
for  a  anpexaedeas,  to  tr^  the  validity  of  a  coounia- 
aion  of  bankrupt,  having  been  found  against  the 
bankrupt,  and  he  having  submitted  to  the  verdict, 
and  his  petition  having  been  dismissed,  he  will  be 
restrained  from  afterwards  bringing  any  action  to 
question  the  validity  of  the  commission.  Anon,  1 
Law  J.  Chanc.  SS. 

A  person  who  has  obtained  his  discharge  out  of 
custody,  on  the  ground  of  bankruptcy,  cannot  after- 
wards dispute  the  validity  of  the  commission  in  a 
court  of  law :  the  commission,  if  objectionable, 
must  be  sapeneded  in  equitv.  Wateon  v.  H^ace,  5 
B.  &  C.  153,  8.  c.  7  D.  &  R.  633. 

Where  a  party  intends  to  dispute  the  validity  of 
a  commission,  and  brings  an  action  against  the 
person  who  caused  it  to  be  issued  :  Held,  that  he 
cannot  require  particulars  of  the  act  of  bankruptcy, 
on. which  such  commission  is  to  be  supported. 
Hu^het  V.  Oilman,  3  Law  J.  C.P.  1«0. 

^o  objection  can  be  taken  to  the  validity  of  a 
eommisnon  of  bankrupt,  unless  the  requisite  notice 
be  given,  although  the  objection  appears  upon  the 
proceedings,  and  requires  no  evidence  to  support  it* 
Bevan  v.  Lome,  1  Sim.  376. 

Where  the  bankrupt  acquiesces,  the  Lord  Chan* 
eeUor  wiU,  upon  petition,  restrain  him  from  dispu- 
ting his  commission  at  law.  Ex  parte  Leigh,  m  re 
Claugkton,  2  G.  &  J.  33t. 

A  petitioning  creditor,  on  whose  affidavit  a  com- 
mission issues,  cannot  afterwards  dispute  the  valid* 
itjr  of  the  commission.  Ledbetter  v.  Scott,  6  Law  J. 
C.P.  147,  s.  c.  4  fiing.  6S3.  s.  c.  1  M.  &  P.  597. 

Where  a  commission  of  bsnkrupt  is  impeached 
by  a  creditor,  and  the  debt  which  he  claims  is  al« 
1^^  to  be  usurious,  it  ought  to  be  ascertained  that 
the  bankrupt  is  indebted  to  him,  before  the  validity 
of  the  commission  is  inquired  into  at  his  instance. 
Ex  parte  Hudton,  t  Russ.  456.   • 

A  reference  to  the  oommissioners  to  review  the 


proof  of  the  trading,  and  of  the  petitioning  eieditot's 
debt,  substituted  for  the  trial  of  an  issue  as  to 
the  validity  of  the  commission.  Ex  parte  Hmdten^ 
2  Russ.  456. 

(/)  Effect  of  a  Commission, 

The  Statute  of  Limitationa  does  not  run  against  a 
debt  after  a  commission  of  bankrupt  has  issued.  Ex 
parte  ilen,  2  G.  &  J.  46. 

(g)  Second  Commissioti, 

A  second  commission  against  a  bankrupt  who  has 
not  obtained  bis  certificate  under  a  previous  sub- 
sisting commission,  is  void  at  law.  HiUy.  Witiont 
6  Law  J.  K.B.  127. 

One  set  of  oommissioners  not  being  able  to  pro- 
ceed, from  the  death  of  one  on  their  lut,  the  Court 
permitted  another  commission  to  issue  upon  the 
same  docket,  directed  to  another  list.  Ex  parte 
Stead,  1  G.  &  J.  301. 

Under  a  second  commission,  the  writ  of  super- 
sedeas of  the  first,  is  sufficient  proof  of  its  having 
issued.  Ledbetter  v.  Scett,  6  Law  J.  C  J*.  147,  s.  o. 
4  Bing.  623,  s.  c  1  M.  &  P.  597. 

After  a  bankrupt  had  not  paid  15<.  in  the  pound, 
under  a  second  commission,  he  became  a  bankrupt 
again :  Held,  that  the  last  commission  was  voidable, 
and  not  absolutely  void.  Todd  v.  Maxfield,  3  B.  & 
C.  222,  s.  c.  5  D.  &  R.  258. 

In  an  action  to  try  the  validity  of  a  second  com- 
mission of  bankruptcy,  the  former  having  been  su- 
perseded, as  being  founded  on  a  concerted  act  of 
bankruptcy,  the  Court  refused  to  order  the  bank- 
rupt's books  and  papers  to  bo  produced  to  the  assig- 
nees, under  tbe  second  commission,  on  the  ground 
that  tbe  application  should  have  bMu  made  to  the 
Lord  Chancellor.      Wilson  v.  Legge,  7  B.  Mo.  400. 

Although  it  may  appear  from  the  depositions, 
that  a  prior  act  of  bankruptcy  has  been  committed, 
the  Court  will  not,  in  the  abeence  of  evidence,  pre- 
sume, that  the  petitioning  creditor  was  cognizant  of 
the  fact.  Thackrah  v.  H'oMf,  3  Stark,  141.  [Abbott] 

Qusere — Whether  tbe  assignees  under  a  second 
commission  of  bankrupt,  (tbe  first  oonunission 
having  been  superseded)  can,  by  petition,  call  the 
messenger  under  the  first,  to  account  for  property 
possessed  and  disposed  of  by  him  under  the  first 
oonunission,  without  bringing  the  assignees  under 
the  first  commission  before  theconitl  Jnrs  Howard 
if  Gihbi,  1  Law  J.  Chanc  31. 

A  commission  directed  to  new  eomaissioners^ 
cannot  issue  after  judgment  by  another  list  of  com- 
missioners against  tbeDankruptcy.  Ex  parte  NiehoUs, 
in  re  SummMrsett,  2  G.  £c  J.  f66, 

{h)  Costs, 

The  commissioners  have  no  right  to  decline  to 
tax  bills  of  costs,  on  the  ^und  that  the  whole 
business  of  the  commission  is  not  concluded.  Ex 
parte  Gore,  2  G.  &  J.  117. 

At  the  tszation  of  costs,  before  the  commissionem, 
the  parties  have  a  right  to  attend.  Ex  parte  Palmer, 
2  G.  &  J.  34. 

(£)  Op  the  Messenger. 

Where  a  bankrupt  has  abandoned  a  petition  for  a 
supersedeas,  and  has  joined  in  a  conveyance  of  part 
of  his  property,  and  solicited  and  proeared  the  re- 
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be  set  forth,  and  not  merely  that  part  of  it,  in  which 
the  answers  of  the  bankrupt  to  the  questions  put  to 
him  were  deemed  unsatisfiictory.  In  r$  Tomline, 
i  Law  J.  Chanc.  120. 

If  a  bankrupt  be  committed,  under  a  warrant  of 
the  commissioners,  for  not  answering*  satisfactorily, 
it  must  set  forth  all  the  questions  and  all  the  answers. 
Tomlin^s  ease,  1  G.  &  J.  373. 

Held,  that  a  single  question,  followed  by*a  direct 
answer,  which  question  is  unvaried  in  terms,  and 
not  followed  up  by  any  further  examination  respect- 
ing the  transaction,  which  has  excited  the  suspicion 
of  tlie  commissioners,  is  not  a  sufficient  gpround  to 
justify  a  commitment   Walker*s  cau,  1  G.  &  J.  371. 

A  w^mnt  stating  that  various  questions  had  been 
proposed,  "  and  among  others  the  following"  is  de- 
fective.    Lawrence's  case,  ?  G.  6t  J.  209. 

A  warrant  is  defective  which  refers  to  documents 
in  a  former  examination,  without  setting  them  forth, 
so  as  to  enable  the  judge  to  decide  upon  the  same 
information  as  tlie  commissioners  possessed.  Price* s 
rusf.SG.  &  J.  211. 

A  warrant  is  defective  which  refers  to,  without 
setting  out,  previous  examinations,  and  without 
which,  the  Court  cannot  judge  of  the  sufficiency  of 
what  appears.     Hoetotii  ease,  tS  G.  &  J.  215. 

The  omission  to  set  out  a  previous  examination, 
does  not  vitiate  a  commitment  upon  a  distinct  ground. 
Atkinsons  case,  2  G.  &  J.  218. 

The  warrant  of  committal  of  a  bankrupt  being  by 
mistake  dated  the  2nd  March  instead  of  the  2nd 
February :  Held,  that  this  is  not  such  an  error  as 
can  be  amended  under  the  18th  section  of  5  Geo.  2, 
c  SO,     Ex  parte  M*Gee,  6  Mad.  206. 

On  a  question  of  the  legality  of  the  commitment 
of  a  witness  by  commissioners  of  bankrupt,  all  the 
questions  and  answers  must  be  looked  at  as  forming 
one  examination ;  and  a  witness  cannot  be  commit- 
ted for  not  answering  as  to  his  belief  of  the  intention 
of  the  bankrupt,  unless  other  parts  of  his  examina- 
tion shew  such  belief  to  be  material  with  reference 
to  the  person,  trade,  dealing,  or  estate  of  the  bank- 
•rapt  El  parte  Baiter,  6  Law  J.  K.B.  124,  s.  c.  7 
B.  Sl  C.  675,  8.  c.  1  M.  &  R.  572. 

If  commissioners  of  bankrupt  order  the  bankrupt 
to  be  imprisoned  under  a  warrant  of  commitment, 
for  not  answering  a  question  pot  to  him  by  them 
satisfactorily,  and  it  does  not  appear  on  the  face  of 
such  warrant,  that  the  answer  was  altogether  unsa- 
tisfactory, or  that  ijo  ought  to  have  been  interrogated 
further,  the  Court  will  order  a  writ  of  liabeas  corpus 
to  issue,  to  bring  up  the  bankrupt  before  them.  In 
tt  WillmeHt,  3  Law  J.  C.P.  144. 

If  a  baukrupt  be  committed  without  any  protec- 
tion, a  dctiiiner  may  be  lodged  agaimst  him  by  the 
assignee,  between  the  time  of  applying  to  be  re- 
examined and  his  exsimination.  Ex  parte  Wright, 
2  G.  &  J.  202. 

Where  the  last  examination  of  a  bankrupt  was  re- 
peatedly adjourned,  in  order  that  he  might  produce 
a  written  account ;  and  the  bankrupt  referred  to  a 
written  account  as  the  only  mode  of  explaining  his 
trade  and  dealings  ;  and  the  last  adjournment  was 
made  upon  his  assurance,  that  he  would  produce 
aach  account,  if  further  time  was  given  :  Held,  that 
such  account  not  being  produced,  nor  any  satisfac- 
tory reason  given  for  not  producing  it  on  the  day  to 
i^'bich  the  adjournment  was  made,  the  commissioners 
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were  justified  in   committing.    Stanley  Goddard*s 
case,  1  G.  &  J.  45. 

Where  a  bankrupt  was,  after  repeated  examina- 
tions, finally  committed  by  the  commissioners  for 
not  satisfactorily  answering,  the  Court  of  King's 
Bench  granted  a  mandamus  conditionally  to  the 
commissioners  to  issue  their  warrant  for  a  further 
examination,  on  a  suggestion  that  the  bankrupt  was 
desirous  of  fully  disclosing  his  estate  and  effects. 
In  re  Bromley,  3  D.  6c  R.  310. 

(/)  Proceedings  on  habeas  corpus. 

Notice  must  be  given  to  the  assignees,  when  a 
bankrupt  has  been  committed  by  the  commissioners, 
and  is  brought  up  by  habeas  corpus  ;  and  notice  on 
Saturday  afternoon,  for  Monday,  is  not  sufficient, 
anless  his  right  to  be  discharged  is  perfectly  clear. 
BromUy's  ease,  2  J.  &  W.  453. 

A  person  who  is  lawfully  committed  by  commis- 
sioners of  bankrupt  for  not  giving  satisfactory 
answers  to  their  questions,  may  cause  himself  to  be 
brought  by  habeas  corpus  before  them,  in  order  to  his 
giving  satisfactory  answers ;  but  he  must  himself 
bear  the  expense.  Ex  parte  Baxter,  6  Law  J.  K.B. 
369,  s.  c.  8  B.  &  C.  344,  s.  c.  2  M.  &  R.  467. 

(H)  Proof  of  Debts. 
(a)  In  general. 

Where  a  creditor  is  disabled  by  age  and  imbecility 
of  mind  from  proving,  by  his  own  oath,  a  debt 
against  the  estate  of  a  bankrupt,  the  commissioners 
will  be  directed  to  admit  the  proof  upon  such 
evidence  as  shall  be  satisfactory  to  them,  though  the 
debt  be  of  considerable  amount.  Ex  parte  Clarke, 
2  Russ.  575. 

A  petitioning  creditor  allowed  to  prove  her  debt, 
at  the  opening  of  the  commission,  by  affidavit.  Ex 
parte  Wise,  4  Law  J.  Chanc.  115. 

A  proof  cannot  be  made  by  one  person  on  behalf 
of  several  creditors,  entitled  to  prove,  unless  from 
necessity  or  by  consent.  Ex  parte  the  Bank  of 
England,  2  G.  <k  .T.  363. 

Although  a  party  is  not  precluded  from  proving  a 
debt  under  a  commission  of  bankruptcy,  because 
there  is  a  question  to  be  tried  concerning  it ;  yet,  if 
a  dividend  be  announced,  its  payment  on  that  debt 
will  be  suspended.  £x  parte  Aekroyd,  1  G.  &  J. 
391. 

The  commissioners  ought  not  to  reject  the  proof 
of  a  debt  against  the  bankrupt's  estate,  on  the  ground 
that  the  creditor  has  received  payment  of  part  of  it, 
under  such  circumstances  as  to  render  it  question- 
able whether  he  ought  not  to  refund  that  payment. 

The  proper  course  is  to  allow  the  proof,  but  to 
retain  the  dividends  upon  it  till  the  question  is  de- 
termined.    Ex  parte  Aekroyd,  2  Law  J.  Chanc.  158. 

If,  after  an  arrest  and  before  the  return  of  the  writ, 
the  defendant  become  bankrupt,  and  obtain  his  cer- 
tificate, the  bail,  as  the  bail-bond  was  not  forfeited, 
are  discharged,  and  the  debt  consequently  proveable 
under  the  commission.  Littlewood  v.  Crowther,  3  D. 
&  R.  533. 

A  bankrupt  was  appointed,  by  his  assignees,  to 
be  their  agent  for  getting  in  his  estate.  Ho  had  had 
many  dealings  with  merchants  in  America.  After 
bis  bankruptcy,  the  proceeds  of  a  ship,  consigned  to 
him  before  that  event,  came  to  his  hands  whilst 
acting  as  such  agent.    The  Court  held,  that  those 
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merchanti  couM  prore  under  the  commission  for 
those  proceeds.  Ogdm  v.  Peek,  3  Law  J.  K.B.  100. 
Equitable  creditors  caunot  prove  their  debts  under 
a  decree  for  the  proof  of  debts,  without  a  declare* 
tion  of  their  right  by  the  Court,  or  some  special 
direction  to  the  Master.  Therefore  one  partner 
having  died,  and  the  surviving  partners  afterwards 
becoming  bankru]>t, — creditors,  by  promissory  notes 
of  the  original  partnership,  cannot,  under  a^common 
decree,  prove  their  claims  against  the  estate  of  the 
deceased  partner.  BowUi  v.  Yorkj  X  Law  J.  Cbanc. 
134. 

(fc)  Creditor i*  election. 

Where  a  party  tenders  the  claim  or  proof  of  a 
debt  under  a  commissioo,  he  is  entitled  to  the  judg- 
ment of  the  commissioners,  upon  his  right  to  prove 
or  claim  before  he  dischai^es  the  bankrupt  or  relin- 
quishes his  action  ;  but  the  bankrupt  must  be  dis- 
charged, and  the  action,  and  all  the  benefit  from  it, 
relinquished,  before  the  claim  or  proof  is  admitted 
upon  the  proceedings.  Ex  parte  Frith,  1  G.  &  J. 
165. 

Proving  one  debt  under  a  commission,  does  not 
preclude  the  creditor  from  electing  to  sue  for  another. 
Bridget  v.  MUU,  4  Bing.  18. 

A  creditor  for  goods  sold  may  prove  on  a  bill  for 
pan  of  the  debt,  and  proceed  at  law  on  a  bfll  for  the 
remainder,  which  he  bad  negotiated  before  the 
bankruptcy,  and  taken  up  after  the  proof.  Ex  parte 
Sly,  2  G.  &  J.  163. 

(c)  JudgmeHtt» 

The  46  Geo.  3.  applies  to  a  iudgment  for  damages 
and  costs  in  assumpsit ;  and,  consequently,  such 
iudgment  is  a  debt  proveable  under  a  commission  of 
bankrupt,  though  final  judgment  be  not  entered  up 
until  a  iter  a  commission  issues.  Ex  parte  Birch,  S 
Law  J.  K.B.  118,  s.  c.  4  B.  £c  C.  880,  s.  c.  7  D.  & 
R.  436. 

The  defendant,  in  an  action  of  tort,  became  a 
bankrupt,  and  afterwards  obtained  his  certificate. 
The  plaintiff  signed  judgment  between  the  day  of 
the  act  of  bankruptcy  and  that  of  the  commission 
issuing:  The  Court  held,  that  under  46  Geo.  3, 
c.  135,  the  judgment  was  a  debt  which  might  have 
been  proved  under  the  commission,  and  discharged 
the  defendant  out  of  custody,  who  had  been  taken 
on  a  capiat  ad  tatitfaciendum.  Robintmt  v.  Vale,  2 
Law  J.  KB.  171,  s.  c.  2  B.  &  C.  762,  s.  c.  4  D.  fit 
R.  430. 

A  judgment,  though  in  an  action  of  tort,  signed 
in  the  term  after  a  commission  of  bankrupt  has  issued 
against  tlie  defendant  in  the  same  term,  will  relate 
back  to  the  first  day  of  the  term,  so  as  to  enable  the 
plain  till"  to  prove  under  the  commission,  and  the  de- 
fendont  to  be  relieved  by  bis  certificate.  Greenvay 
r,  Fisher,  6  Law  J.  K.B.  34,  s.  c.  7  B.  fie  C.  436. 
8.  c.  1  M.  fie  R.  330. 

(d)  Mortgaget, 

Petitioner  being  an  equitable  mortgagee  of  lands 
of  the  bankrupt  A  B,  for  the  sum  of  1200/.,  ad- 
vances to  him  the  further  sum  of  iSM.,  and  takes  a 
warrant  of  attorney  to  secure  the  last-mentioned 
sum  :  afterwards  the  bankrupt  executes  to  the  peti- 
tioner a  conveyance  of  the  lands,  in  trust  to  sell ; 
*»tt  after  payment  of  the  1200^  and  interest,  to  pay. 


the  surplus  to  the  bankrupt ;  and  on  the  day  on 
which  the  conveyance  is  executed,  judgment  is 
entered  up,  and  execution  levied  under  the  warrant 
of  attorney  for  the  1350/.,  and  part  of  that  sum  is 
satisfied  by  the  levy:  Held,  that  the  petitioner  was 
not  entitled  to  tack  the  residue  of  t)ie  judgment  debt 
to  the  mortgage.     Ex  parte  Fettit,  2  G.  fie  J.  47. 

An  equitable  mortgagee  held  to  be  entitled  to  the 
produce  of  the  mortgaged  estate,  from  the  time  of 
presenting  his  petition  for  a  sale.  Ex  part*  Bignold, 
2  G.  fie  J.  273,  (Leach,  V.  C.)  But  contra,  per 
Eldon,  L.  C,  who  held,  he  was  not  entitled  to  the 
rents  and  profits  previous  to  the  sale.  Ex  parU 
Alexandre  2  G.  fie  J.  275. 

(e)  Contingent  demands, 
[See  6  Geo.  4.  c.  16.  s.  56.] 

A  debt,  payable  after  a  certain  period  of  notice, 
is  proveable  under  a  commission,  although  notice 
may  not  have  been  given  before  the  bankruptcy. 
Clayton  v.  Goilinz,  4  Law  J.  K.B.  176,  8.  c.  5  B. 
fie  C.  360.  s.  c.  8  D.  &  R.  110. 

Where  money  was  lent  upon  condition,  that  six 
montiis*  notice  should  be  given  before  repayment 
was  required, — it  was  holden,  upon  the  bankruptcy 
of  the  borrower,  not  a  debt  proveable  in  the  absence 
of  proof  that  notice  had  been  given.  £x  parte 
Downman,  2  G.  fie  J.  85. 

Where  two  years'  interest  had  been  paid  on  a 
promissory  note,  which  purported  to  become  due 
after  three  monthi*  notice,  proof  was  allowed,  under 
a  conunisaion  issued  against  the  maker,  although  no 
such  notice  had  been  given;  the pajrment of  interett 
evidencing  that  the  parties  dealt  with  the  note  as  an 
immediate  debt.     Ex  parte  Algar,  2  G.  fie  J.  1. 

(f)  Marriage  Articles, 

A  sum  covenanted  by  the  husband  to  be  paid  when 
demanded  by  tlie  trustees,  on  tlie  request  of  tbe 
wife,  is  proveable,  if  demanded  before  the  bank- 
ruptcy.    Ex  parte  BLenchley,  2  G.  fie  J.  174. 

(^)  Annuities, 

The  rule  in  bankruptcy  applicable  to  the  value  of 
an  annuit3%  is  not  influenced  by  the  state  of  tbe 
money  market.     Ex  parte  Webb,  2  G.  fie  J.  29. 

Since  the  6  Geo.  4,  on  proof  of  an  annuity,  tbe 
commissioners  are  not  at  liberty  to  enter  into  tbe 
consideration  of  the  altered  health  of  the  annuitant. 
And  if  the  consideration  be  property,  and  not 
money,  the  price  paid  by  the  grantee  for  that  pro- 
perty is  not  the  criterion  of  value,  provided  such 
value  be  altered  by  accidental  circumstances.  £x 
parte  Fisher,  2  G.  &  J.  102. 

An  annuity  was  purchased  by  6  from  C,  through 
the  agency  of  D,  to  whom  the  money  was  paid,  as 
C's  agent,  and  placed  to  his  account ;  D  soon  after^ 
wards  became  bankrupt :  Held,  (in  the  absence  of 
proof,  that  the  grant  of  the  annuities  was  merely 
colourable,  and  contrived  for  the  purpose  of  obtain- 
ing B's  money,  in  payment  of  the  debt  due  from  C 
to  the  bankrupt ;)  that  B  could  not  prove  the  con- 
sideration paid  for  the  annuities  under  the  commis- 
sion against  D.     Ex  parte  Shaw,  2  G.  fie  J.  106. 

(/t)  Apprentices. 

Where  an  apprentice  fee  has  been  paid,  but  die 
articles  have  not  been  executed  from  inattention, — . 
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on  tha  btnkroptey  of  the  master,  the  father  is  enti- 
tled to  a  return  of  part  of  the  premium,  under  the 
6  Geo.  4,  c.  16,  8. 49.  Ex  partt  Hayna,  2  G.  & 
J.  122. 

(i)  Bonds, 

Where  a  creditor  held  a  bond  as  a  security,  and 
special  eircumstanoes  appeared,  the  Court  refused 
to  direct  its  sale  ;  hot  allowed  the  creditor  to  prove 
hia  whole  debt  under  the  commission.  Ex  portt 
SmUh,  2  G.  &  J.  105. 

(fc)  Bilh  qfezchtt7ig$  andpromiuory  notei. 

Where  part  of  the  account  between  two  mercan* 
tile  houses  which  have  become  bankrupt,  consists  o^ 
IhUs  that  may  be  proved  against  both  estates,  there 
can  be  no  proof,  in  respect  of  those  bills,  as  between 
the  two  houses,  unless  Uiere  is  a  surplus  after  satisfy- 
ing the  holders  of  the  bills.  Ex  parts  Rawton,  and 
Ex  ports  LUyd,  1  Jao.  274. 

C  &(  Co.  being  embarrassed,  the  Bank  of  England 
agreed  to  advance  them  40,000i.  upon  acceptances 
M  the  friends  •of  C  &  Co.    Tbe  acceptances  were 

S:JFeo ;  and  tbe  aoo^tora,  or  in  case  of  aoj  of 'them 
yiog,  declining,  omitting,  or  ceasing  to  renew,  any 
■obetitnted  acceptors,  were  secured  by  C  &  Co.  as- 
sigaing  to  trustees,  for  that  purpose,  certain  property 
in  America.  Two  of  these  acceptances  were  thus : 
C  &  Co.  drew  a  bill  on  I  and  W  I  for  2,500/.,  which 
they  accepted,  and  that  was  indorsed  by  C  &  Co.  to 
tbe  bank ;  R  accepted  another  bill  to  that  amount, 
drawn  by  1  and  W  1,  which  was  also  g^ven  to  the 
bank.  The  bills,  when  they  became  due,  were  re- 
newed :  before  the  renewed  acceptance  of  I  and  W  I 
became  due,  they  stopped  payment  ^  and  R,  tbe  ac- 
ceptor, being  called  upon,  ne  obtained  an  acceptance 
from  C  T  T,  and  indorsed  it  to  tbe  bank,  and  the 
acceptance  of  I  and  W  I  was  thereupon  delirered 
to  him :  I  and  W  1  becoming  bankrupt,  R  proved 
the  amount  of  their  acceptances  in  his  possession, 
and  received  18(.  in  the  pound :  Held,  on  appeal, 
that  the  proof  was  right.    Ex  parte  Hunter,  2  G.  & 

J.r. 

The  drawer  of  certain  bills  having  absconded, 
became  bankrupt  before  they  were  due,  and  never 
soiiendered  to  his  coounission.  His  house  was  kept 
open  in  the  possession  of  the  messenger  till  after 
the  bills  became  due.  While  they  were  running, 
tiie  holder  knew  that  two  persons  were  appointed 
assignees  of  the  drawer.  The  acceptor  also  became 
bankrupt  before  the  bills  became  due.  The  holder 
never  gave,  or  attmnpted  to  give  notice  of  the  dis- 
honour of  Uie  bills  to  the  drawer  or  his  assignees : 
Held,  that  the  bills  were  not  proveable  under  tbe 
commission  issued  against  the  drawer,  because  the 
holder  by  his  laches  had  abridged  the  possible 
remedy  over,  of  the  drawer's  assignees  against  the 
acceptor,  and  had  thereby  made  the  bills  his  own. 
Rhode  T.  Pfoetar,  S  Law  J.  K.B.  188,  s.  c.  4  3.  & 
C.  517,  s.  o.  6  D.  &  R.  610. 

Where  a  petitioner  was  a  creditor  of  the  bankrupt 
on  a  cash  balance,  and  having  given  acceptances  for 
the  bankmpt'a  accommodation,  which  acceptances 
were  not  paid  at  the  bankruptcy,  and  having  re- 
ceived a  lai^er  amount  of  bills  of  exchange  and 
promissory  noias  than  the  cash  balance,  which  the 
petitio&er  had  negotiated,  he  was  not  psrmitted  to 
piove  tho  cash  bakflioei  on  the  principle  oif  excluding 


tbe  unpaid  scceptances  on  both  sides,  or  othenrise. 
Ex  parte  Read,  1  G.  &  J.  224. 

If  a  creditor  proves  for  several  bills  of  exchange 
under  a  commission,  and  one  of  them  be  afterwards 
paid,  the  Court  will  order  so  much  of  tbe  proof  as 
relates  to  that  bill  to  be  expunged.  Ex  parte  Barratt, 
t  G.  &  J.327. 

Where  a  London  banker  and  a  country  banker 
both  became  bankrupt,  and  the  London  banker  was 
at  tbe  time  of  his  bankruptcy  in  possession  of  short 
bills,  and  a  mortgage  deposited  with  him  in  the 
usual  course  of  dealing,  as  a  security  against  the 
acceptances  of  the  London  banker,  and  the  assignees 
of  the  country  banker  did  not  relieve  the  estate  of 
the  London  banker  from  the  outstanding  acceptances : 
Held,  that  tbe  holders  of  such  acceptances  were 
entitled  to  have  a  preference  to  tbe  general  creditors, 
by  having  the  proceeds  of  tbe  short  bills  and  mort- 
gage applied  in  liquidation  of  the  acceptances.  Ex 
parte  Waring,  and  Ex  parte  luglis,  2  G.  &  J.  403. 

Upon  a  promissory  note  as  follows: — "  Borrowed 
and  received  of  S  D,  August  20, 1816,  four  hundred 
pounds,  which  I  promise  to  pay,  with  five  per  cent, 
intereat  for  the  sum, — it  is  agreed  tliat  six  months' 
notice  shall  be  previously  given  before  payment  is 
required;"  and  interest  was  paid  until  fourteen 
months  before  the  conunission  issued  against  the 
maker :  although  no  notice  was  given  or  demand 
made  before  tbe  date  of  such  coomiission,  the  debt 
is  proveable.  Ex  parte  Downman,  in  re  Downman 
and  OJUy,  2  G.  &  J.  241 ;  overruling,  s.  c.  2  G. 
&  J.  85. 

{I)  Costs  and  damages. 

Costs  are  not  proveable  i)nder  a  commission,  if 
the  verdict,  as  well  as  the  judgment,  be  given  after 
tbe  party  becomes  a  bankrupt ;  though  semble  that 
the  certificate  is  a  bar.  Ex  parte  Poacher,  1  G.  & 
J.  38j. 

Where,  in  an  action  of  contract,  there  is  a  verdict 
before  bankruptcy,  but  judgment  is  not  entered  up 
till  after  bankruptcy,  both  the  debt  and  costs  are 
proveable  under  the  commission. 

Where  there  is  a  verdict  proceeding  upon  tort  and 
judgment  after  bankruptcy,  neither  the  damages  nor 
the  costs  are  proveable. 

In  no  case  are  costs  proveable  where  the  verdict 
is  not  before  bankruptcy.  Where  the  verdict  is  not 
before  bankruptcy,  the  costs,  though  not  proveable, 
are  barred  by  the  certificate.  Ex  parte  Poueher,  and 
Ex  parte  Parkinson,  2  Law  J.  Chanc.  168. 

(m)  Executors. 

« 

An  order  of  court  must  be  obtained,  before  an 
executor,  who  has  become  bankrupt,  can  prove 
under  bis  own  commission,  a  debt  due  from  him  to 
the  testator's  estate. 

Where  an  order  admits  an  executor  to  prove,  it  is 
not  declaratory  of  sn  snterior  right,  but  is  the  first 
origin  of  his  title  to  prove.  Ex  parte  Shaw,  1  G.  & 
J.  163. 

If  the  creditor,  being  also  one  of  the  executors 
of  his  original  debtor,  makes  no  demand  for  many 
years  upon  the  new  firm,  to  pay  the  sum  to  the 
original  debtor's  estate,  be  will  not  be  allowed,  after 
the  bankruptcy  of  the  new  firm,  to  claim  it  as  a  debt 
due  to  him  from  his  testator's  assets.  Campbell  v« 
Campbell,  3  Law  J.  Chanc.  129.| 
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The  execntore  of  the  petitioning  creditor,  who 
(lied  between  the  issuing  and  tlie  opening  of  the 
consmission,  permitted  to  prove  the  debt  before  the 
commissioners  at  the  opening.  Ex  parte  WinwooH, 
1  G.  &  J.  ^3?. 

(«)  Truiteei. 

A  and  B  were  trustees  of  a  bequest  of  stock, 
•nd  the  dividends  were  to  be  paid  by  them  to  the 
testator's  brother  for  life,  and  at  his  decease,  to 
testator's  sister,  and  upon  the  death  of  the  survivor, 
to  A  absolutely.  A,  the  surviving  trustee,  became 
bankrupt ;  but  prior  to  his  bankruptcy,  sold  out  the 
stock,  and  applied  the  same  to  his  own  use.  Upon 
a  petition  by  testator's  sister  and  her  husband  to 
prove  the  value  of  the  stock  sold,  it  was  ordered, 
that  the  value  of  the  stock  so  bequeathed,  should  be 
computed  by  the  commissioners,  and  thatthe  husband 
should  be  at  liberty  to  prove  the  amount  of  such 
value,  and  the  dividends  in  the  meantime  to  be  paid 
into  the  bank,  subject  to  the  further  order  of  the 
court.     Ex  parte  Fairchild  and  icj/if,  1  G.  &  J.  221. 

A  sum  ot  money  being  assigned  to  the  bankrupt, 
■s  a  trustee,  to  invest  and  pay  the  interest  to  the 
settlor  for  life,  and  after  as  to  10(»/.  part  thereof  to 
himself,  for  his  care  and  pains,  and  the  residue  for 
the  benefit  of  A  and  B,  retaining  20/.  a  year  to 
himself  for  his  trouble.  He  never  invested  the  fund, 
hut  applied  it  to  his  own  use,  continuing  to  pay  the 
dividends  during  the  life  of  the  settlor,  and  shortly 
lifter  her  death  became  bankrupt :  Held,  that  the 
parties  entitled  could  only  prove  for  the  same,  subject 
to  the  sum  of  100/.,  which,  upon  the  death  of  the 
settlor,  became  the  absolute  property  of  the  bank- 
ruj)t.     Kx  parte  KettUwell,  1  G.  &  J.  321 . 

A  bequest  to  J  B  and  J  T,  in  trust  for  the  wife  of 
.f  B  during  her  life,  and  after  her  death,  for  the 
rliildren  of  the  wife  of  J  B  and  in  fuch  shares  as 
J  B  and  his  wife,  or  the  survivor  of  them,  should 
iijipoint;  and  if  no  appointment  was  made,  for  all 
the  fliildriMi  to  share  equally,  and  to  be  divided  at 
twniity-ono.  J  Band  his  wife  had  five  children, 
and  no  appointment  was  made;  but  J  B  advanced 
and  sold  out  part  of  the  trust  funds  for  J  B  the 
VoiinK'^r  and  G  F  B,  two  of  the  children ;  and  J 
11,  J  B  tlio  younger,  and  G  F  B  became  bank- 
riiptMi  \lMi\,  that  M  B  the  younger,  one  of 
I  III*  riv«  rlilhlr«Mi  wlio  Iiiid  each  a  vested  interest  of 
i»hi<  fidti  purl  of  <!•«  trimt  funds  after  the  death  of 
1 1. I'll  tuntUt^r,  siil»J«<'l  to  tlie  power  of  appointment, 
HM«»MilhlM<l  to  pnivwone-fiftli  part  of  the  trust  funds 
MO  M.I»M|ipli«i«l  »iK»i»»»  tlin  estate  of  J  B,  the  divi- 
iIkmU  <i.  Imi  pMid  into  ili«  hank,  subject  to  the  further 
/<r<l<«r  oi  ihw  roiirf.    It  j'urte  lieilhf,  1  G.  &  J.  167. 

(ft)  Huretiei* 

Wl.iins  •iiii'fv  III  a  I'ond  for  the  bankrupts,  after 
Hi'<  r..Hi(Ms  ji.liM'd  wiHi  lliii  bankrupts  in  a  new 
Inini  lu  III*'  »i<).ir-«»ifnflv«'»i  of  th<i  rroditor,  and  the 
//III  hhiii\  n  MM  ililUi'Mil  lip  in  Ihiisiirety :  Held,  not  to 
\m  i«|».«v«li.»i«  to  \i»yiiuui  by  I  he  surety,  so  as  to 
/iifMl"  Mm  \it  )»i'»vii  iiimIit  the  conimiasion.  Ex 
l.thh  'injniui,  I  ii.  t\  .1.  iM.l;  iifllr.  on  appeal  8.  c. 

V  il,  Fi  ,i,  V  »  r         I      • 

/\  miirfy  i»»»vIm|{  m  di'lil  nftiT  proof  made,  is 
tlt.uUy  uUhnni  In  mIimhI  In  fh«i  rMuli tor's  place,  not 
Mi.U  ^'"li  ii^'t^  l«'  illvldi«iiilM,lHit  In  rt^Mpectofthe 


A  surety  who  discharges  a  debt  after  his  princi- 
pal's bankruptcy,  and  after  the  creditor  has  proved, 
stands  in  the  same  situation  as  the  creditor  did.  Ex 
parte  Houston,  2  G.  &  J.  36, 

The  Court  will  not,  without  the  consent  of  the 
assignees,  direct  the  proof  of  a  debt  against  a  bank- 
rupt's estate  to  be  made  by  a  party  not  a  creditor, 
but  who,  being  bound  to  indemnify  the  creditor,  is 
entitled  to  t]ic  benefit  of  the  proof.  Ex  parte  the 
Bank  of  England,  6  T^w  J.  Chanc.  140. 

(p)  Effect  of  proving. 

A  creditor  by  proving  a  debt  is,  under  the  49 
Geo.  3,  c.  121,  s.  14,  bound  to  discontinue  an 
action  prevUnisly  brought  for  another  demand,  but 
not,  as  it  seems,  an  action  for  a  distinct  demand 
brought  tubsequently.  Ex  pane  Glover,  1  G.  &  J. 
270. 

A  debtor  in  custody  on  a  detainer,  is  not  dis- 
charged at  law  from  such  detainer,  until  his  bail 
have  justified,  and  a  Judge's  order  for  his  discharge 
issued ;  and  even  where  such  detaining  creditor  had 
prov|^  Lis  debt, — it  was  holden,  that  an  order  for 
the  Dankrupt's  discharge  was  essential.  Ex  parte 
Croit,  2  G.  &  J.  100. 

Proving  one  debt  under  a  commission  of  bankrupt, 
does  not  preclude  the  creditor  from  electing  to  sue 
for  another.  Bridget  v.  Mills,  4  Bing.  IS;  Ex  parte 
%,  2G.&J.  163. 

A  creditor  who  has  proved,  will,  upon  a  petition 
by  the  assignees,  be  restrained  from  issuing  execu- 
tion against  the  property  of  the  bankrupt  in  the 
possession  of  the  assignees.  Ex  parte  Bemateani, 
2  G.  &  J.  381. 

(I)  Of  Set-off  and  mutual  Credit. 
[See  sec.  50,  6  Geo.  4.] 

If  the  holder  of  a  bill  of  exchange  is  a  debtor  to 
the  bankrupt's  estate,  and  has  obtained  the  bill  after 
he  has  had  notice  of  the  bankrupt's  insolvency,  sacb 
bill  cannot  be  set  ofiT;  he  not  being  a  bondjide  holder. 
Ex  parte  Stone,  1  G.  &  J.  191. 

Where  the  bankrupt  had  granted  an  annuity,  the 
consideration  for  which  was  only  payable  at  the 
grantee's  death,  and  as  collector  and  agent  for  the 
grantee,  had  fraudulently  misapplied  large  snms 
received  for  other  purposes ;  and  after  the  death  of 
the  grantee,  became  bankrupt :  Held,  that  the  exe- 
cutor could  not  set  off  the  consideration  money  then 
due,  against  the  sums  so  misapplied.  Whitaker  r. 
Hali,  1  G.  &  J.  213. 

A  legacy,  given  by  a  testator  to  the  wife  of  a 
bankrupt,  may  be  set  oflT  by  his  creditors  against  a 
debt  from  the  bankrupt  to  their  testator.  Ex  parte 
O^Ferrall,  1  G.  &  J.  347. 

In  an  action  of  trover,  by  the  assignees  of  a 
bankrupt,  the  defendants,  to  shew  their  right  to 
retain  the  proceeds  for  which  the  action  was  brought, 
produced  an  agreement  made  before  the  bankruptcy, 
from  which  it  appeared  that  the  defendants  under- 
took to  accept  bills,  to  enable  the  bankrupt,  by  his 
agent  abroad,  to  purchase  cargoes,  and  transmit 
them  to  the  defendants,  who  were  to  pay  their  ac- 
ceptances out  of  the  proceeds,  and  to  place  the  sar- 
plus  to  the  account  of  the  bankrupt:  Held,  no  de- 
fence to  an  action  for  proceeds  received  after  the 
bankruptcy.  Carter  v.  Barclay,  S  Stark.  43.  [Abbott] 

Where  A  B  brought  an  action  against  C  D,  to 
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recover  tbe  price  of  »  borse  sold  bj  the  former  to 
the  latter ;  and  A  B  was  afterwards  declared  a  bank- 
rupt, after  which  C  X)  obtained  judgment  as  in  case 
of  a  nonsuit ;  and  the  assignees  of  A  B  afterwards 
sued  C  D»  for  thesamc  cause  of  action,  and  obtained 
a  verdict :  Held,  tliat  the  costs  in  the  former  action 
could  not  be  set  off  against  the  damages  and  costs 
of  the  latter.  Wett  v.  Pryce,  3  Law  J.  C.P.  95, 
s.  c.  i  Bing.  455,  s.  c.  10  B.  Mo.  154. 

A  colonel  of  a  regiment,  after  being  in- 
debted to  the  army-agent  for  clothing  furnished  to 
the  regiment,  appointed  him  his  lawful  agent,  and 
authorized  him  to  receive  from  the  paj^master- 
general  all  sums  due  to  the  regiment ;  the  agent, 
after  receiving  several  sums,  became  bankrupt :  in 
an  action  by  bis  assignees  against  the  colonel,  for 
the  sum  due  for  clothing — it  was  holden,  that  the 
colonel  might  set  off  the  sums  received  by  the  agent 
from  the  paymaster.  Knowlei  v.  Mailland,  4  B.  & 
C.  173,  s.  c.  6  D.  &t  R.  312. 

In  an  action  of  trover,  for  cloth  deposited  by  the 
bankrupt,  prior  to  his  bankruptcy,  with  the  defen- 
dant, a  fuller,  for  the  pur})Ose  of  being  dressed,  it 
was  decided,  that  the  defendant  could  not  detain 
them  for  his  general  balance  for  such  work  done  by 
him  for  the  bankrupt  before  the  failure,  there  being 
no  mataal  credit  within  stat.  5  Geo.  2,  c.  SO,  s.  S8. 
Uou  V.  Hart,  8  Taunt.  499,  s.  c.  2  B.  Mo.  547. 

Under  commissions  prior  to  6  Geo.  4,  c.  16,  ths 
assigneesareentitled  to  deprive  a  debtor  of  his  set-off, 
in  respect  of  all  transactions  within  two  months  of 
the  commission.  In  such  cases  they  might,  there- 
fore, take  only  one  side  of  the  account  against  the 
debtor ;  and  leave  him  to  come  in  as  a  creditor,  as 
to  the  items  on  the  other  side. 

But,  by  6  Geo.  4,  c.  16,  s.  50,  the  mode  of 
taking  the  account  is  altered  ;  and  the  two  sides  are 
fairly  placed  against  each  other,  up  to  the  time  of 
the  commission,  and  the  balance  struck  accordingly ; 
provided  the  party  dealing  with  the  bankrupt  had 
DO  notice  of  a  prior  act  of  bankruptcy.  Kinder  v. 
Buttencmrih,  5  Law  J.  K.B.  23,  s.  c.  6  B.  &  C.  42, 
8.  c.  9  D.  &  R.  47. 

Where  a  bill  of  exchange  has  been  discounted  by 
a  trader  for  his  customer,  is  entered  in  account,  and 
is  by  tlie  trader  paid  away  to  a  third  person,  and 
becomes  due  after  the  bankruptcy  of  the  trader,  his 
assignees  cannot  sue  the  customer  upon  this  bill, 
witliout  allowing  him  his  right  of  set-off  upon  the 
general  account  between  him  and  the  bankrupt; 
although  the  assignees  have  been  forced  to  allow  the  ' 
bill  in  account  with  the  third  person  after  the  bank- 
mptcy.  Holland  v.  A^asA,  6  Law  J.  K.B.  244,  s.  c. 
8  B.  &  C.  105,  B.  c.  2  M.  &  R.  189. 

(K)  Of  the  Assignees. 

(a)  Choice  of. 

Persons  cannot  vote  in  the  choice  of  assignees, 
who  are  appointed  by  tlie  Court  to  prove  and  receive 
dividends.     Ex  parte  ShatOt  1  G.  &  J.  151. 

The  deposition  of  the  petitioning  creditor,  at  the 
opening  of  the  commission,  is  not  a  proof  to  entitle 
bim  to  vote  in  the  choice  of  assignees.  Ex  parte 
Hawton,  2G.  Si-  J.  358. 

Where  creditors  are  elected  assignees   by  the 

major  part,  in  value,  of  the  creditors  vrho  have 

pnved,  the  commissioners  are  bound  to  execute  an 

aasignmenty  though  the  latter  may  merely  wish  to 


make  a  postponement  for  the  purpose  of  investigat- 
ing the  sufficiency  of  the  choice.  Ex  parte  Woolleyt 
1  G.  &  J.366. 

Where  a  clear  case  of  preference,  by  assigning 
goods  in  reduction  of  a  debt,  was  disclosed,  the 
Court  ordered  the  choice  of  assignees  to  be  proceed- 
ed in,  after  the  party  had  tendered  sufficient  proof 
for  the  commissioners  to  determine  on.  Ex  parte 
Barclay,  1  G.  &  J.  272. 

Upon  a  joint  citoice  of  three  persons  as  assignees, 
when  the  Court  rejects  the  nomination  of  one  out  of 
the  three,  it  invalidates  the  choice  of  the  whole. 
Ex  parte  Shaw,  1  G.  &  J.  155. 

A  new  choice  of  an  assignee  will  be  directed, 
where  he  is  chosen  before  one  commissioner,  and 
the  assignment  executed  to  him  by  three.  Ex  parte 
Moore,  1  G.  &  J.  190. 

(6)  Righti. 

Although  a  meeting  of  creditors  may  have  been 
convened  by  advertisement,  and  tliey  may  have 
sanctioned  the  sale  of  the  bankrupt's  property  to 
one  of  tlie  assignees  at  a  fair  valuation,  the  Court 
will  not  permit  the  assignee  to  become  the  purchaser, 
unless  a  reference  is  made  to  the  commissioners, 
to  ascertain  whether  tlie  property  can  be  dispoted 
of  more  advantageously.  Ex  parte  Serle,  1  G.  &  J. 
187. 

Leave  given  to  assignees  to  bid  for  part  of  the 
bankrupt's  estate,  a  meeting  of  the  creditors  having 
previously  given  their  sanction  to  the  application. 
Attonymoutf  'i  Russ.  350. 

Mode  of  proceeding  where  the  assignees  apply 
as  mortgagees  for  a  sale.  Ex  parte  Cawdry,  2  G.  a 
J.  272. 

An  application,  by  creditors,  to  restrain  the 
assignees  from  selling  the  bankrupt's  effects,  was 
refused,  on  the  ground  that  they  act'upon  their  own 
responsibility.  Ex  parte  Montgomery,  1  G.  &  J. 
238. 

An  executor,  who  has  assets  of  the  testator  in 
his  hands,  becoming  bankrupt,  bis  assignees  are 
made  parties  to  a  suit  relating  to  the  testator's  pro- 
perty :  these  assignees  will  not  be  allowed  their 
costs  out  of  the  testator's  estate.  Thome  v.  Balfour, 
2  Law  J.  Chanc.  16. 

On  a  petition,  by  a  petitioning  creditor,  against  a 
removed  assignee,  for  payment  of  his  bill  of  costs, 
taxed  by  the  commissioners :  Held,  that  no  order 
could  be  made,  as  there  was  no  evidence  of  collusion 
between  the  removed  and  present  assignee.  Jti  re 
Gihsim,  1  G.  &  J.  303. 

If  the  assignees  of  a  bankrupt  obtain  an  ex  parte 
order  to  enlarge  the  time  for  the  last  examination, 
when  the  bankrupt  is  ready  to  attend,  the  Court 
will  discharge  it,  as  being  irregular.  Ex  parte 
Dayrie,  1  G.  &  J.  281. 

A  bill  of  foreclosure  being  filed  by  a  mortgagee, 
against  a  bankrupt  mortgagor  and  his  assignees^the 
assignees  cannot,  without  the  concurrence  or  consent 
of  the  bankrupt,  apply  under  the  7  Geo.  2,  c.  20,  s. 
2.  Garth  v.  Thomai,  3  Law  J.  Chanc.  94,  s.  c.  2  S. 
&  S.  188. 

Assignees  of  bankrupt,  having  failed  in  an  action 
for  want  of  proving  an  actof  bankruptcy  sufficiently 
early,  cannot  litigate  the  point  in  a  second  action  ; 
and  though  the  record  in  the  former  action  is  not  a 
conclusive  estoppel,  it  is  admissible  in  evidcnoe 


86 


BANKRUPT— (Op  the  Assignbeb). 


witboQt  being  pleaded.     Stafford  t.  Clark,  t  C.  & 
P.  403.  [Best] 

A  haviog  accepted  bills  for  the  accommodation  of 
B,  the  latter  dJBCOunts  them  with  bis  bankers ;  they 
become  bankrupts  before  the  bills  are  due,  being  in- 
debted to  B  in  ft  cash  balance  exceeding  the  amount 
of  the  bills  :  upon  the  joint  petition  of  A  and  B, 
held,  that  the  assignees  were  not  entitled  to  sue  A 
upon  these  bills  ;  and  that  the  bills  ought  to  be  de- 
Urered  to  B,  in  part  discharge  of  the  balance  due  to 
him.  Exports  Hijrpins,  4  Law  J.  Chanc.  195,  8.  c. 
ZGMS,  93. 

The  assignees  of  a  bankrupt  mortgagor  cannot 
maintain  assumpsit  against  the  brokers  to  a  mortga- 
gee of  a  ship,  who  has  taken  possession,  and  received 
the  freight,  if  a  sum  equal  in  amount  has  been  ap- 
plied bj  the  mortgogee  to  tlie  payment  of  the  sea- 
men's wages.  Dean  v,  M*G}ue,  2  C.  &  P.  387. 
[Best] 

A  new  assignee  of  a  bankrupt,  who  has  been  cho- 
sen after  an  assignment  to  former  assignees  has 
been  racated  by  the  Lord  Chancellor,  may  sue  as 
such  for  goods  sold  by  the  preceding  and  displaced 
assignee.  AUridg$  v.  Kittridge,  2  Law  J.  C.P.  15, 
8.  c.  1  Bing.  355,  s.  c.  8  B.  Mo.  372. 

Assignees  nnder  a  joint  commission  against  two 
partners,  may  recover  separate  debu  due  to  each, 
as  well  as  joint  debts  due  to  both.  Graham  v.  Mul' 
cotter,  5  Law  J.  C.P.  118,  s.  c.  4  Bing.  115. 

The  assignees  of  a  bankrupt,  though  neither  of 
them  be  the  petitioning  creditor,  cannot  avail  them- 
selves  of  an  act  of  bankruptcy  from  which  the  peti- 
tioning creditor  would  be  estopped  from  arailing 
himself.  Top§  t.  Hoekin,  5  L«w  J.  K.B.  342,  s.  c. 
7  15.  U  C.  101. 

'i'he  assignees  of  a  bankrupt,  baring  once  affirmed 
the  S42U  of  a  person  who  wrongfully  sold  the  pro- 
perty of  the  bankrupts,  cannot  afterwards  treat  him 
as  'K  wrcmg'doer,  and  maintain  trover. 

'Hie  MiAA-yiint  of  a  balance  produced  by  a  sale  of 
%ttfA%  wrongfully  converted,  or  the  accepting  of 
itihf.T  grKirJs  purchased  with  money  the  produce  of 
lh«  bsnkrupt's  goods  wrongfully  converted,  may  be 
e//f«ftid«rr«d  ss  evidence  of  affirmance  by  the  assignees 
t,i  tUt,  set  which  wss  originally  tortious.^  Brewer  v. 
Hiuirrou^,  6  Uw  J.  K.B.  1,  s.  c.  7  B.  &  C.  SlO,s.  c. 
1  M.Al  li,v, 

(c)  LlabilitieM, 

'ilk  fr/fiffh  s«'Hj/m  of  the -49  Geo.  3,  c.  121.  ap- 
yStMH  (fiAy  t/t  s  tfUfni,  and  not  to  a  bankrupt  assig- 
$tt.*^.  Aft  ut^tv.u*-n  wlio  f^'ceives  money  belonging 
u,  t\,k  Ur.kfM|4's«*tsM,  in  order  to  remit  it.  and 
¥fif^t,  thu»*-'4A  tA  f^mtnUt^  it,  pays  it  into  a  bank  in 
¥tU^S,  »  *  u  H  \mrin^,  to  the  creditof  the  assignees, 
Ur^t  ¥>J>  ,f»  fhM  \fjt  i'lMt.  .1,  c,  Vl\,  Ex  parte  Gold- 
IH.OI ,  ^  (/  *v  L  (  Unut,  rV),  s.  c.  1  O.  &  J.  405. 

Sh  frf^Mf  Ut  fUnr^H  Utti  sseignee  of  a  bankrupt, 
0,^f  »M  4</  Ot^t,  3,  e,  121,  s,  4,  with  interest  at 
,/>>/  J/*/  *>«^  ffff  wilfully  r*}Uining  a  balance, 
UfAffM  f*.'f*t  U  •  ityM\%\  ejnmi  framed  upon  the  act, 
44MA  *h*t  %*,**$  >•  u*0i  rM'y,f»(fh\it  under  the  money 
A^^0h*4  ii.'n/^t  H  n^kion,  a  different  rule  would 
>r*-yA  ^/##r**»u/l  t(  tUt(  r^fnnfti»mfm^»  bad  settled  sn 
4/y.v//»^  »ffn  ^U4ffcMi4  ft>»«  MmttdMni  with  such  in- 
tA,AM4.   lUfftffff^  r,  Hifeh,  I  f:,&  p.  373.  [Abbott] 

IM  *iM«//«>*  undkf  s  commission  of  bankrupt, 
^f^\,^iAMUff*Um  nmftitfti  (4  Out  Wll  of  the  meMsn - 


ger,  for  the  business  done  before  he  was  chosen, 
although  he  has  continued  to  employ  him. 

If  the  assignee  promise  to  pay  that  amount  when 
he  has  sufficient  funds,  he  cannot  be  made  liable  by 
proof  of  his  having  a  sum  not  equal  to  that  amount 
in  his  hands.  Burwood  v.  Felton,  2  Law  J.  K.B. 
204,  8.  c.  3  B.  &  C.  43,  s.  c.  4  D.  Sc  R.  621. 

After  an  order  of  dividend,  the  assignee  retains 
in  his  hands  the  sums  which  ought  to  have  been 
paid  to  several  creditors  ;  his  assets  cannot,  after 
his  death,  be  charged  with  interest  at  the  rate  of  20 
per  cent,  on  the  sums  so  misapplied  by  him.  FTac- 
kgrharih  v.  Powell ,  5  Law  J.  Chanc.  9,  s.  c.  2  G.  & 
J.  151. 

If  one  assignee  hands  money  over  to  his  co-as- 
signee, whose  solvency  is  unimpeachsble  at  the 
time  of  the  delivery,  for  the  purpose  of  having  it 
distributed  among  the  creditors,  the  former  is  not 
liable  for  any  fraudulent  misapplication.  £x  parU 
Griffin,^G.&cJ,  114. 

Where  the  assignees  of  a  bankrupt  employed  a 
»  broker  to  sell  tobacco,  and  the  broker  received  the 
money  and  Aiiled,  withouthaving  paid  it  over :  Held, 
that  the  assignees  were  not  liable  to  the  creditors 
for  the  proceeds  received  by  the  broker.  Be2ci^ifr 
V.  Parsons,  1  Ken.  38,  s.  c.  Amb.  218. 

A  bankrupt's  reversionary  interest  being  offered 
for  sale  by  public  auction,  and  a  party  having  bid 
^950,  it  was  bought  in  at  ^1000  upon  a  reserved 
bidding,  and  upon  a  subsequent  sale  only  fetched 
^510 :  Held,  that  it  was  not  such  a  case  as  to  ren- 
der the  assignees  liable  for  the  difference.  Ex  parU 
Buxton,  1  G.  &  J.  355. 

The  assignee  of  a  bankrupt  is  not  guilty  of  a  breach 
of  trust  in  neglecting  to  pay  the  costs  of  die  solicitor 
under  the  commission.  In  re  Sheppard,  1  Cress. 
109. 

(d)  Removal  of. 

Prior  to  the  execution  of  an  assignment,  the  Court 
has  jurisdiction  to  remove  persons  nominated  by  the 
creditors  ss  assignees.  Ex  parte  Shaw,  1  G.  &  J. 
127. 

(L)  Op  the  Assignment. 

(a)  Of  the  conveyance, 

A  bankrupt  who  is  disputing  the  commission  at 
law  cannot,  although  nonsuited,  be  compelled  to 
convey.     Ex  parte  Thomas,  2  G.  &  J.  278. 

(ft)  Of  the  bankrupts  property,  real  and  personal. 

Where  A,  by  deed,  conveyed  certain  premises  to 
B,  on  condition  of  his  paying  certain  sums  by  way 
of  rent  for  four  years,  by  half-yearly  payments,  the 
whole  of  which  would  amount  to  the  value  of  the 
premises,  and  the  deed  contained  a  clause  of  security 
by  A,  in  case  the  rent  should  be  in  arrear,  or  non- 
performance of  the  covenants  contained  therein  by 
B ;  in  which  cases  he  might  take  possession  of  the 
premises  and  sell  the  same,  and  pay  the  overplus,  if 
any,  to  B:  Held,  that  this  deed  was  usurious :  — 
and  B,  having  been  let  into  the  premises  under  it, 
and  continued  in  possession  four  mouths  when  he 
became  bankrupt :  Held,  that  the  property  passed  to 
his  assignees  under  the  statute  21  Jac.  1,  c.  19,  8. 
11.  Sinclair  v.  Stevenson,  3  Law  J.  C.P.  60,  8.  o. 
2  Bing.  514,  s.  c.  1  C.  &  P.  542. 

A  testator  gives  an  annuity  to  A  B  for  life,  tad 
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aflerwards  direoU  that  it  sball  not  be  subject  Co  bis 
debts  or  engagements*  and  that  it  shall  be  paid  into 
his  own  hands :  A  B  becomes  bank  nipt :  Held, 
tbat  the  annuity  vested  absolutely  in  his  assignees. 
Grmm  t.  Dolphin,  5  Law  J.  Cbanc.  45,  s.  c«  1  Sial. 
67. 

Where  a  banlcrupt  is  a  legatee,  but  owes  a  larger 
sum  to  the  testator  s  estate  than  the  amount  of  the 
legacy  given  to  him,  his  assignee' is  not  entitled  to 
take  any  part  of  the  legacy.  Richards  t.  Richards, 
9  Price,  $19. 

Where  a  company  had  power  given  them  to  re- 
tain the  salaries  and  dividends  due  to  certain  direc- 
tors, bat  bad  not  exercised  tbat  antbority  previous 
to  one  of  tliem  becoming  bankrupt :  It  was  hoiden, 
that  bis  salary  and  dividends  passed  to  his  assignees, 
bat  did  not  divest  the  company  of  their  right  to  set 
off  such  sums  against  the  principal  debt.  Nelson  v, 
London  Assurance  Company,  2  S.  &  S.  292. 

A  vendee  of  bankrupt's  mortgaged  estate,  which 
had  been  sold  before  the  commissioners  under  the 
general  order,  was,  upon  petition  in  bankruptcy, 
ordered  to  complete  his  purchase.  Ex  parte  Gould, 
1  G.  &  J.  231. 

Where  the  mortgt^or  was  in  possession  as  tenant 
at  will,  by  express  contract  to  the  mortgagee :  Held 
that  the  crops  upon  the  mortgaged  premises  did  not 
belong  to  the  mortgagee  at  the  bankruptcy  of  the 
mortgagor,  or  at  the  time  of  the  order  for  sale  by 
the  commissioners.  Ex  parte  Temple,  1  G.  &  J.  216. 
Qttcrt — Where  a  mortgagee  has  psrted  with 
the  possession  of  bis  title  deeds  without  fraud  or 
gross  neglect,  and  they  are  deposited  with  ano- 
ther person  equally  innocent,  whether  the  court  will 
take  the  possession  from  him  ?  Ex  parte  Cawthome, 
1G.&J.240. 

The  circumstance  of  a  mortgagee  not  having  ten- 
dered any  proof  until  the  third  meeting,  will  not 
prevent  him  from  presenting  a  petition.  Ex  parte 
Whitchurch,  2  J.  &  W.  548. 

Where   a  bankrupt  was  permitted  for  several 
months  to  continue  in  possession,  snd  trade  for  the 
benefit  of  the  estate,  the  assignees  supplying  him 
with  funds:  It  was  hoiden,  that  the  assignees  could 
not  afterwards  reject  the  lease,  even  though  they 
had  given  a  notice  of  their  intention  to  do  so,  within 
a  month  after  the  bankruptcy,  because  they  had  ac- 
cepted the  lease  by  using  the  premises  for  the  benefit 
of  the  esute.     Clark  v.  Hume,  1  R.  &  M.  207. 
[AbboU].  See  6  Geo.  4.  c.  16. 

A  landlord  sent  a  man  to  distrain  for  rent,  who 
entered  the  premises  sfter  sunset,  on  tlie  23d  Decem- 
ber, and  possession  was  kept  until  an  officer  entered, 
on  the  26th  December,  with  a  warrant,  and  gave 
notice  of  the  distress.  The  tenant  having  become 
s  bankrupt,  bis  sssignee  brought  an  action  of  trover, 
to  recover  the  goods : — ^The  Court  beld,  that  the 
first  taking  was  unlawful,  and  that  the  second  dis- 
tress was  not  a  distinct  distress,  independent  of  the 
fint,  and  consequently,  that  the  assignee  might  re- 
cover the  goods.  Briee  v.  Hare,  2  Law  J.  K.B.  194. 
On  an  application  by  a  vendor,  who  had  not  con- 
veyed, for  a  sale  of  tbe  premises,  in  discharge  of  his 
hen,  for  the  unpaid  purchase-money,  and  to  prove 
^  any  deficiency,  the  Court  held  it  regular,  and 
gnnted  it.     Ex  parte  Gyde,  1  G.  &  J.  323. 

A  deposit  of  deeds,  under  a  verbal  agreement,  is 
extendable  by  a  subsequent  parol  agreement.    Ex 


parte  Llayd,  %  Law  J.  Chanc.  162,  s.  c.  1  G.  &  J, 
389. 

An  agreement,  by  way  of  deposit  of  title  deeds, 
with  a  firm  of  five,  one  of  whom  was  a  nominal 
partner  only,  reduced  by  subsequent  agreement  to 
tlie  actual  partnership  of  four.  Ex  paru  Alexander, 
2  Law  J.  Chanc.  159,  s.  c.  1  G.  &  J.  409. 

The  defendant  having  agreed  with  a  person,  who 
afterwards  became  bankrupt,  that  if  be  would  fur- 
nish J  S  with  timber  to  complete  the  carpenter's 
work  of  the  defendant's  house,  he  would  pay  the 
bankrupt  ^50  when  tbe  work  was  completed : 
Held,  in  an  action  by  the  assignee,  that  he  was  en- 
titled to  recover,  although  the  timber  was  furnished 
by  the  bankrupt  before  the  contract  was  entered 
into  between  htm  and  the  defendant ;  and  although 
the  work  was  notentirely  completed  by  J  S,  as,  if  tbe 
terms  of  tbe  contract  had  been  substantially  com- 
plied with,  it  was  sufficient  to  entitle  the  plaintiff  to 
recover  for  goods  sold  and  delivered.  Dixon  v.  Hat' 
field,  3  Law  J.  C.P.  59,  s.  c.  2  Bing.  439,  s.  c.  10 

B.  Mo.  32. 

A  bsrgain,  between  the  bankrupt  and  a  third  per- 
son, that  tbe  former  shall  obtain  property  from  his 
assignees,  for  the  Istter,  at  a  certain  sum,  in  consi- 
deration of  another  sum  being  paid  to  tbe  bankrupt, 
is  void  in  law,  though  the  assignees  consent,  it  be- 
ing a  fraud  on  tbe  creditors.    M* Shane  v.  Gill,  1 

C.  &  P.  149.  [Abbott] 

(c)  Property  of  the  bankrupt's  wife, 

A  married  woman  having  a  vested  reversionary 
interest  in  a  legpicy,  who,  after  the  bankruptcy  of 
the  husband,  institutes  proceedings  against  him  in 
the  Ecclesisstical  Court  for  adultery  and  ill  usage 
prior  to  tbe  bankruptcy,  and  there  obtains  a  sentence 
of  divorce,  cannot,  when  the  legacy  comes  into 
possession,  plaim  to  have  the  whole  of  it  paid  to 
her,  as  against  the  assignees  of  the  husband's  estate* 
Green  v.  Otte,  1  Law  J.  Chanc.  87,  s.  c.  1  S.  &  S. 
250. 

Where  an  estate  was  conveyed  to  husband  and 
wife,  and  their  heirs,  as  joint  tenants,  "in  consi- 
deration of  SOO/.  now  in  hand,  duly  paid  by  husband 
and  wife," — it  was  hoiden,  on  the  bankruptcy  of 
the  husband,  that  exclusive  evidence  might  be 
given,  shewing  that  the  money  belonged  to  the 
wife,  thereby  defeating  the  claims  of  the  creditors, 
under  the  21  Jac.  1.  Doe  d.  Bainbridge  v.  Slatham, 
7  D.  &  R.  141. 

(d)  Trust  Property. 

Where  a  trustee  becomes  bankrupt,  it  will  be  re- 
ferred to  the  Master  to  approve  of  a  new  one,  and 
the  assignees  will  be  directed  to  transfer  the  property 
to  such  substituted  trustee.  Ex  parte  Saunders,  2 
G.  &  J.  132. 

But  a  new  trustee  may  be  appointed,  under  6 
Geo.  4,  c.  16,  s.  79,  without  a  reference  to  the 
Master.     Ex  parte  Inkersole,  2  G.  &  J.  230. 

(e)  Reputed  ownership, 

[6  Geo.  4,  c.  16,  s.  72.] 

A  warrant  of  attorney  was  given  by  a  person 
who  was  becoming  insolvent,  to  the  defendants, 
who  entered  up  judgment,  and  took  out  execution, 
under  which  the  sheriff  seised  bis  goods,  snd  sold 
them  by  a  bill  of  sale  to  the  defendant,  who  let  them 
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and  dispofitioa'*  of  the  bankrupt,  ftcoordiog  to  <1 
Jae.  1.  0. 19. 1. 11,  iaoorporatea  in  6  Geo.  4.  o.  16. 
8.  7$.  Foster  t.  Framptou,  5  Law  J.  K.B.  71,  8.  c. 
6  B.  &  C.  107,  s.  c  9  D.  &  R.  108. 

When  the  «de  of  property  by  a  bankrupt  is  oom- 
plete,  tbougb  it  romaiDS  in  his  occupation,  it  will 
not  pass  under  the  commission,  if  it  can  be  ascer- 
tained clearly  to  be  the  proper^  of  the  Tondee.  Et 
farte  MambU,  1  G.  &  J.  40t. 

A  carriage  finished  and  paid  for  before  the  bank- 
npiey  of  the  maker,  but  suffered  to  remain  on  his 
piemises  at  the  request  of  the  ovraer,  on  account  of 
nis  being  abroad  •  cann  ot  betaken  by  the  assignees  as 
in  the  order  or  disposition  of  the  bankrupt,  although 
auch  bankrupt  put  it  in  his  front  shop,  and  actually 
sell  it  to  another.  In  such  case,  an  actual  delivery 
of  the  carriage  at  the  house  of  the  person  for  whom 
it  was  made,  is  not  necessary  to  constitute  htm  the 
owner.  Bsrtnua  w.  Papju,  3  C.  &  P.  175.  [Gaselee] 

Property  at  a  wharfis  transferred  by  lodging  the 
delivery-order  with  the  wharfinger,  though  it  be  not 
re-weighed  nor  re-housed :  therefore,  if  the  party 
giving  the  onler  aftervrards  become  bankrupt,  his 
sssignees  cannot  maintain  trover.  Tucktr  v.  Rutton, 
«  C.  &  P.  86.  [Best] 

Trover  for  warrants,  or  orders  for  delivery  of  lac- 
dye.  P  sold  to  the  plaintiff  some  las-dye,  lying  in 
the  East  India  Company's  warehouses,  and  having 
letaiaed  the  delivery  warrantB,  pledged  them  to  the 
defendant  for  500<.,  and  became  bankrupt  without 
redeeming  them :  The  property  in  the  warrants  did 
not  vest  in  his  assignees,  under  f  1  Jac.  1.  e.  19. 
s.  11.  Greening  v.  Clark,  3  Law  J.  K.B.  SS9,  a.  e. 
4  B.  &  C.  916,  s.  c.  6  D.  &  R.  975. 

Timber  sent  by  B,  under  the  care  of  his  servant, 
to  be  disposed  of  at  A's  wharf,  does  not  pass  under 
s  commission  of  bankruptcy  against  A.  Bcddy  t. 
faisa/e,  1  C.  &  P.  62.  [Burrougb] 

Where  the  owner  of  furniture  lent  it  to  the  plain- 
tiff, under  the  terms  of  a  written  agreement,  and  he 
placed  it  in  a  house  occupied  by  the  wife  of  J  S,  who 
had  provioualy  become  a  bankrupt,  and  his  assignees 
having  ordered  the  furniture  to  be  seised  by  the 
BMsmnger,  under  the  commission :  Held,  that  the 
plaistiff  might  recover  in  trover,  without  producing 
the  agreement  made  between  him  and  the  owner,  on 
the  ground  that  a  simple  bailee  has  a  sufficient  in- 
terest to  mainuin  such  action*  Burim  v.  Hughet, 
3  Law  J.  C.P.  «41,  s.  c.  f  Ring.  173,  s.  c.  9  B,  Mo. 

3S4 

If  an  innkeeper  borrow  a  chaise  from  a  coach- 
maker  while  be  has  a  new  chaise  making,  and  use 
it  in  the  course  of  his  trade,  but  has  not  his 
name  painted  upon  it,  under  the  statute  4  Geo.  4. 
c.  6i.  a.  11,  this  is  not  such  a  reputed  ownership  of 
the  borrowed  chaise,  ss  will  entitle  the  assignees  of 
the  innkeeper  to  detain  it  from  the  coach-maker. 
Keupart  v.  HoUingt,  3  C.  &  P.  «$3.  [Vaughan] 

If  A  let  a  house  to  B,  with  a  covenant  that  the 
leaae  shall  determine  on  B*s  committing  any  act  of 
hankruptey,  on  which  a  comuiiasion  of  bankropt 
rimuld  issue ;  snd  by  another  deed  of  the  same  date, 
A  grants  the  use  of  the  fumiturs  to  B  in  like  man- 
uer,  and  with  a  similar  covenant,  to  allow  A  to  re- 
sume the  possession  of  the  furnitura  on  the  commis^ 
sum  of  an  act  of  bankruptcy  :  if  B  become  bankrupt, 
and  the  jury  find  that  B  was  the  reputed  owner  of 
the  furniture,  it  will  pass  to  the  assignees  notwith- 
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standing  these  covenants;  and  if  it  be  proved,  on  the 
one  side,  that  several  of  the  servants  of  B,  and  many 
of  his  customers  knew  that  the  goods  belonged  to 
A ;  and  on  the  other  side,  several  of  B*8  creditors 
prove  that  thev  considered  the  goods  to  belong  to 
B,  and  gave  him  credit  upon  the  faith  of  them ;  and 
that  he  acted  as  master  of  the  house,  Ac.  \  it  will  be 
for  the  jury  to  say,  whether  B  was  held  out  to  the 
world  ss  the  owner  of  the  goods,  and  obtained  credit 
by  the  poasession  of  them.  Hickinbotham  v.  Grove$, 
2C.  &P.  492.  [Abbott] 

If  a  father  appoints  his  son  his  servant,  for 
the  purpose  of  selling  g^ds  for  his  benefit  only,  the 
goods,  on  the  son  becoming  a  bankropt,  do  not  pass 
under  the  statute  21  Jac.  1.  c«  19.  Stafford  v.  Clarkp 
1  C.  &  P.  «4.  [Burrouj "  " 


(f)  Voluntary  StttUment. 

Although  a  voluntary  settlement  is  unavailable 
as  against  creditors,  yet  it  is  valid  as  to  the  parties 
in  whose  favour  it  is  made.  Ex  parte  Bell,  1  G.  & 
J.  282. 

Upon  a  bill  by  assignees  to  set  aside  a  settlement, 
made  by  a  trader  in  &vour  of  his  childran,  on  the 
ground  that  he  was  insolvent  at  the  time  of  the  ex- 
ecution of  the  settlement,  the  Court  considerad  that 
the  insolvency  mentioned  in  tSie  late  bankrupt  act, 
6  Geo.  4.  c.  16.  s.  73,  must  mean  a  total  insolvency, 
such  aa  a  general  inability  to  pay  debts  in  the  or- 
dinary course  of  trade,  or  the  entering  into  a  com- 
position with  creditors;  and  that  notice  of  inability 
to  meet  a  particular  demand  was  not  notice  of  insol- 
vency ;  and  in  the  present  case  held,  that  evidence 
that  the  bankropt  had  accepted  two  bills  prior  to 
the  .dste  of  the  settlement,  and  which  were  from 
time  to  time  renewed,  and  ultimately  not  paid,  was 
not  alone  sufficient  evidence  of  insolvency,  within 
the  meaning  of  the  act.  Cutten  r.  Sanger,  2  Y.  Sp 
J.  459. 

(M)  Or  Relation. 

(a)  Poymenti  made  by,  to,  and  on  aocount  of 
ih»  bankrupt, 

A  person  is  iwt^oent  within  the  meaning  of  the 
bankrupt  laws,  when  he  is  not  able  to  make  his  pay- 
ments, in  the  usual  course  of  trade,  even  if  he  have 
sufficient  property  ultimately  to  pay  all  his  debts  in 
full. 

Payments  made  by  a  person,  after  he  has  become 
embarrassed,  and  given  a  warrant  of  attoraey  to  an- 
other to  secure  a  debt,  are  not  made  in  the  course 
of  trade  ;  and,  having  occurred  after  an  act  of  bank- 
raptcy,  the  assignees  can  maintain  an  action  to  re- 
cover the  amount  of  them.  Shone  v.  Lucas,  1  Law 
J.  K.B.  226,  s.  c.  3  D.  &  R.  218. 

A  payment  to  a  bankropt  subseauent  to  the  issu- 
ing of  a  commission,  although  made  without  actual 
knowledge  of  the  commission,  was  held  not  to  be 
protected  under  the  1  Jac.  1.  o.  15.  s.  14,  the  issuing 
of  the  commission  being  considered  of  itself  notice 
to  all  the  world  of  a  prior  act  of  bankruptcy.  Brooke 
T.  Sowerby,  8  Taunt.  783,  s.  c.  3  B.  Mo.  157.  But 
judgment  roversed,  in  error,  Sowerby  v.  Brooke, 
4  B.  &  A.  523. 

In  the  bankropt  lawa  it  is  a  general  role,  that  if 
a  person  pay  a  sum  of  money,  knowing  that  he  must 
become  bankropt,  unless  under  the  influence  of  a 
threat,  it  is  a  voluntary  payment,  although  the 
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|MYM  veeeiTO  it  in  the  ordinary  course  of  business* 
without  any  knowledge  tliat  be  is  bein^  preferred 
to  the  other  creditors.  I'herefore,  where  a  person 
being  deeplj  indebted,  paid  his  bankers,  who  had 
merely  written  to  him  for  a  small  sum  of  money,  it 
was  held,  that  such  a  demand  was  not  a  threat ;  and 
that,  inasmuch. as  it  couki,  from  the  circumstances, 
be  predicated  that  a  bankmptey  wouH  follow,  the 
assignees  had  a  right  to  the  money  back  again. 
Poland  V.  Glyn,  1  Law  J.  K.B.  78,  s.  c.  2  D.  &  R. 
310. 

Where  the  hanknipt,  during  the  period  he  was 
lying  in  prison  (which  constituted  the  act  of  bank^ 
rnptcy),  paid  the  balance  of  disbursements  on  a 
.ressel,  and  received  back  the  pampers,  on  which  the 
creditor  had  a  lien  for  the  balance  :  Held,  that  the 
assignees  having  been  thereby  enabled  to  obtain 
possession  and  dispose  of  the  snip,  could  not  divest 
the  defendants  of  the  money  which  they  might 
have  secured  by  retaining  possession  of  the  ship. 
Thompson  ▼.  Beatson,  1  Law  J.  C.P.  X2,  s.  c.  1  Bing. 
145,  s.  c.  7  B.  Mo.  548. 

Where,  on  the  day  after  a  trader  had  stopped  pay- 
ment generally,  he  sent  100/.  to  a  particular  credi- 
tor, to  assist  him  in  paying  a  large  accommodation 
bill,  which  he  had  accepted  for  the  trader,  and  soon 
afterwards  became  Vankrupt, — it  was  faolden,  that 
the  assignees  were  entitlea  to  such  100/.;  and  as 
tlie  creditor's  name  was  attached  to  the  bill,  he 
ooold  not  be  deemed  the  agent  of  the  bankrupt,  be- 
cause he  was  paying  the  money  in  his  own  dischai^e. 
Guthrie  v.  CrostUy,  2  C.  &  P'.  301.  [Abbott] 

Some  merchants,  in  London,  sent  an  order  for 
goods,  to  the  manufacturer,  in  the  country,  with 
whom  they  had  been  accustomed  to  deal,  and  whose 
bills  of  exchange  they  had  been  accustomed  to  accept 
before  the  goods  were  received.  The  manufacturer 
committed  an  act  of  bankruptcy,  and  afterwards 
sent  the  goods,  llie  merchants  accepted  a  bill  of 
exchange,  of  a  much  greater  amount  than  the  value 
of  the  goods,  without  knowing  *of  the  act  of  bank- 
ruptcy :  The  Court  held,  that  the  assignees  could 
recover  back  the  goods,  as  the  payment  was  not  pro- 
tected by  1  Jac.  1.  c.  15.  Bishop  v.  Crawshay,  3 
Law  J.  K.B.  65,  s.  c.  3  B.  &  C.  415,  s.  c.  5  D.  &  R. 
«79. 

Where  a  trader,  having  no  knowledge  that  his 
debtor  had  committed  an  act  of  bankruptcy,  supplied 
him  with  goods  to  be  paid  for  weekly :  It  was 
holden,  that  such  payments  were  not  protected  by 
the  19  Geo.  2.  BoUon  v.  Jagei-,  1  R.  &  M.  265. 
[Abbott] 

If  a  bankrupt's  goods  be  delivered  to  a  purchaser 
on  the  day  on  which  the  bankrupt  went  to  prison, 
and  paid  for  the  next  day,  the  payment  will  bo  de- 
feated by  the  relation  of  the  act  of  bankruptcy,  by 
lying  in  prison  for  two  mouths  to  the  day  of  the 
arrest.     Sanderson  v.  Gregg,  3  Stark.  72.  [Abbott] 

If  A  deliver  a  bill  of  exchange  to  a  person,  not 
knowing  that  he  is  a  bankrupt,  who  returns  it 
again  to  A,  his  assignees  cannot  recover  the  amount 
of  it  as  money  paid  by  the  bankrupt,  after  he  became 
a  bankrupt.  Mome  v,  Barthrop,  1  Law  J.  K.B.  4, 
s.  c.  1  B.  &  C.  5,  s.  c.  2  D.  &i  R.  25. 

A  payment  made  by  a  person  on  the  verge  of  bank- 
ruptcy to  another  having  claims  on  him,  but  who  is 
aware  of  his  insolvency,  is  valid  as  a  bond  fide  trans- 
action within  the  statute  6  Geo.  4.  c.  16.  s.  81,  if 


no  commission  issue  till  more  tfafta  two  months  afW 
the  payment.  Tucker  v.  Barrow,  1  M.  &  M.  157. 
[Tenterden] 

On  a  commission  issuing  on  May  tlie  14th,  a 
dealing  on  March  the  14th  is  valid,  as  "  more  than 
two  calendar  months  "  before  the  issuing  of  the 
commission.  Cotvie  r.  Harrist  1  M.  &  M.  141. 
[Tenterden] 

A  bill  of  exchange,  given  to  a  trader  before  an 
act  of  bankruptcy,  is  good  payment,  although  the 
bill  does  not  become  payable  till  after  the  bank- 
ruptcy ;  if  the  creditor  did  not  know  that  the  bank- 
rupt was  insolvent  at  the  time.  Bennet  t.  SpmeJoMn, 
1  C.  &  P.  274.  [Best] 

In  the  absence  of  any  evidence  of  fraud,  the  de- 
livering to  a  party  a  bill  dishonoured  by  him,  for 
goods  subsequently  purchased  under  an  agre«DBent 
for  ready  money,  may  be  equivalent  to  payment, 
and  on  the  bankruptcy  of  the  vendor,  cannot  be  im- 
peached by  his  assignee.  Mayer  v.  Nieu,  1  Law  J. 
C.P.  113,  a  c.  1  Bing.  311,  8.  c.  8  B.  Mo.  275. 

L  was  possessed  of  the  lease  of  a  poblic-bonse, 
which  was  deposited  with  the  defendants  as  security 
for  1275/.  due  to  them  from  L.  T,  having  a  suoi  of 
650/.  in  the  hands  of  the  defendants,  a^eed  with  L 
to  purchase  his  lease  ior  1690/.,  but,  he  not  having 
sufficient  to  complete  the  purchase,  the  defendanti 
consented  to  advance  the  sum  required,  retaining 
the  lease  as  security.  L,  T,  and  one  D,  a  clerk  of 
the  defendants,  met  to  effect  the  transfer,  when  T 
drew  a  draft  on  the  defendants  in  favour  of  L  for 
1690/.,  which  was  handed  over  to  D,  who,  on  L's 
executing  the  transfer  to  T,  gave  him  a  draft  on  the 
defendants  for  414/.,  the  diflference  between  the 
jamotuat  of  their  debt,  and  that  of  the  puichase- 
money.  L  had  comnutted  an  act  of  bankruptcy, 
and  the  defendants  received  notice  from  a  creditor 
not  to  pay  the  draft,  as  a  docket  would  be  struck 
against  him.  The  defendants  refused  to  pay  the 
draft  when  presented,  but  they  afterwards  paid  it 
under  an  indemnity  :  Held,  that  the  aasigaeeeof  L 
might  recover  the  amount  against  the  defendsnts  in 
an  action  for  money  had  and  received ;  and  that  the 
defendants  had  auflicient  notice  of  L's  bankruptcy. 
Spratt  v.  Hobhmise,  5  Law  J.  C.P.  147,  a.  c.  4  Biag. 
173. 

A,  being  a  trader,  before  any  act  of  bankruptcy, 
.directed  his  broker,  who  had  authority  to  distrain 
for  rents  due  to  him,  to  pay  a  certain  sum  to  B  in 
satisfaction  of  a  debt,  and  the  broker,  bond  Jide, 
agreed  with  B  to  pay  him  as  soon  ashereoeived  the 
rents,  and  after  tliis  A  became  baakrupt:  Held, 
that  the  assignees  of  A  could  not  recover  this  stua 
from  the  broker,  though  he  did  not  in  fact  ^w  it 
over  to  B,  till  after  the  commission  issued.  Bcd- 
ford  V.  Perkins,  3  C.  &  P.  90.  [Tenterden] 

When  a  bankrupt  has  given  a  yoluntary  prefer- 
ence to  a  creditor  for  a  bondjide  debt ;  whether  the 
act  is  fraudulent  or  not,  (according  to  the  6  Geo.  4. 
c.  16.  s.  82,)  is  properly  presented  to  the  jury  by 
the  question,  whether  the  debtor  had  bankruptcy  in 
contemplation  at  the  time.  Gibbins  v.  Phillips,  6 
Law  J.  K.B.  98,  s.  c.  7  B.  &  C.  529,  s.  c.  1  M.  & 
R.  238. 

September  24,  1824,  D,  the  obligor,  who,  on  14th 
of  August  preceding,  bad  quitted  premises  he  held 
of  the  obligee,  paid  the  obligee  the  balance  on  a 
bond  due  October  19th  following;  the  fixtures  left 
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on  the  premisefl,  which  were  ▼akied  on  the  24th 
September,  being  taken  in  discbarge  of  the  other 
portion  of  the  sum  pajable  under  the  bond. 

Id  July  preceding,  D,  upon  looking  into  his  af- 
fairs, found  he  could  pay  onlj  17 j.  in  the  pound ; 
and  he  sold  his  watch  and  part  of  his  stock  to  satisfy 
some  claims  upon  him ;  D  became  bankrupt,  October 
28tb,  18£4,  but  said  he  had  no  intention  of  becom- 
ing bankrupt  at  the  time  h»  paid  the  obligee,  though, 
he  made  the  payment  because  he  expected  other 
creditors  would  get  possession  of  his  property. 

In  an  action  by  P*a  assignee  against  the  obligee ; 
Held,  that  the  jury  were  properly  directed  to  con- 
sider whether  the  payment  were  made  by  D,  with 
a  Tiew  to  the  probability  of  bis  becoming  bankrupt, 
aod  in  firaadulent  preference  of  the  obligee.  Flook 
T.  /aims,  5  Law  J.  C.P.  21,  s.  c  4  Bing.  20. 

Where  a  trader,  being  possessed  of  a  beneficial 
lease,  pzopoeed,  after  an  act  of  bankruptcy,  to  dis- 

Cot  it  to  a  purchaser,  who  refused  to  take  it,  un- 
tbe  premises  should  be  first  discharged  from  all 
arrears  of  rent  which  were  then  due  to  the  landlord, 
and  the  rent  was  afterwards  paid  to  the  latter  out  of 
the  money  which  the  purchaser  had  agreed  to  give 
for  the  lease,  the  landlord  being  aware  of  the  situa- 
tion of  the  bankrupt,  and  there  being  no  property  to 
distrain  on  the  premises  at  the  time,  but  the  landlord 
having  a  right  of  re-entry  according  to  a  proviso  in 
the  lease :  Held,  that  the  assignee  of  the  bankrupt 
could  not  recover  from  the  landlord  the  rent  so  paid 
to  him,  in  an  action  for  money  had  and  received,  as 
the  estate  of  the  bankrupt  had  been  benefited  by 
such  payment,  and  as  the  landlord  had  thereby 
waived  his  right  to  dfstrain  as  well  as  to  proceed  by 
ejectment,  for  a  breach  of  the  proviso  contained  in 
the  lease.  Mavor  r.  Croome,  1  Bing.  261,  s.  c.  8 
B.  Mo.  171. 

(b)  Oihtr  Vispasitioitt  of  the  Bankrupt* t  Property, 

In  a  lease,  the  name  of  A  is  inserted  as  the  lessee 
upon  a  trust  for  B,  but  there  is  no  declaration  of 
trast  in  writing :  A  commits  an  act  of  bankruptcy, 
and  then  executes  a  declaration  of  trust :  aftenrards, 
acommiasion  of  bankruptcy  issues,  against  A:  Held, 
that  this  declaration  of  trust,  though  executed  after 
the  bankruptcy,  will  prevail  in  favour  of  B,  against 
the  assignees.  Gardner  v.  llowe,  3  Law  J.  Chaoc. 
W0,8.c.  2S.&  S.346. 

A  sale  of  goods  in  an  open  shop,  in  the  usual 
course  of  trade,  and  paid  for  before  a  commission 
of  bankrupt  has  issued  against  the  trader,  although 
it  was  aaade  after  a  secret  act  of  bankruptcy ,  is  valid 
by  1  Jac.  1.  c.  15.  8. 14 ;  and  the  assignees  cannot 
recover  the  goods  in  an  action  of  trover,  without 
giving  back  the  money  tlmt  has  been  paid  for  them. 
Cath  T.  Young,  2  Law  J.  K.B.  72,  s.  c.  2  B.  &  C. 
413,  s.  c.  3  D.  6i  R.  652. 

Money  or  goods,  lodged  by  a  person  who  is  after- 
wards a  bankrupt,  with  another,  as  an  arbitrator,  or 
as  a  gratnitous  carrier,  and  paid  or  delivered  over 
without  knowledge  of  any  act  of  bankruptcy,  cannot 
be  recoTered  back  from  such  arbitrator  or  carrier. 
Tope  T.  Hoekin,  5  Law  J.  K.B.  342,  s.  c.  7  B»  &  a 
101. 

If  it  appears  in  an  action  of  trover  by  the  assig- 
Mes  of  a  bankrupt,  that  certain  proceeds,  constitut- 
ing part  of  aa  account  stated,  came  into  the  hands 
of  the  defendants  after  the  act  of  bankruptcy,  it  is 


incumbent  on  the  defendants  to  shew  that  they  had 
a  right  to  retain  the  goods,  notwithstanding  the 
balance  is  in  their  favour.  Carter  v.  Barclay,  3 
Stark.  43.  [Abbott] 

Where  the  bankrupt,  who  was  a  bill-broker,  after 
he  had  committed  an  act  of  bankruptcy,  sent  bills 
to  the  defendants,  who  were  creditors,  on  which  bills 
the  bankrupt  had  only  lent  money, and  had  not  dis- 
counted or  given  the  full  value  for  them :  It  was 
holden  that  his  assignees  might  recover  them  in  tro- 
ver.    Hall  V.  Barnard,  1  C.  &  P.  382.  [Abbott] 

Upon  the  question,  under  the  stat.  46  Geo.  3.  c. 
135,  (repealed  from  the  1st  Sept.  1825,  by  the  stat. 
6  Geo.  4.  c.  16,)  whether  a  party  dealing  with  a 
trader  knew  him  to  be  insolvent ;  the  jury  may  in- 
fer such  knowledge  from  the  fact  of  the  party  buying 
goods  of  the  trader  to  a  great  extent  for  a  period  of 
near  two  years,  at  prices  more  than  thirty  per  cent. 
under  prime  cost  Yatee  r,  Carntew,  3  C.  &  P.  98. 
[Tenterden] 

(c)  Judgments  and  Executions, 

The  assignees  of  a  bankrupt  may  maintain  trover 
against  a  sheriff  who,  under  an  execution,  seizes 
before  the  assignment  to  the  commissioners,  and 
who  levies  or  pays  over  after  an  act  of  bankruptcy. 
Cooper  V.  Ckitty,  1  Ken.  395,  s.  c.  1  Burr.  20,  s.  G4 
1  Blac.  Rep.  65. 

If  goods  hsve  been  legally  taken  in  execution  by 
the  sheriff,  and  the  proprietor  thereof  subsequently 
becomes  a  bankrupt,  and  the  sberitf  disposes  of  them 
at  one  time  after  the  bankruptcy  sufficient  to  satisfy 
that  execution,  and  another  execution,  which  was 
delivered  to  him  after  the  bankruptcy,  the  latter  is 
void  ;  and  therefore  the  assignees  of  the  bankrupts 
may  recover  in  trover,  for  such  of  the  goods  as  were 
sold  after  the  sheriff  had  raised  money  sufficient  to 
satisfy  the  first  execution.  Steati  v.  Gascoigne,  8 
Taunt.  527. 

The  6  Geo.  4.  c.  16.  s.  108.  does  not  render  void 
an  execution  issued  upon  a  judgment  obtained  by 
default,  confession,  or  nil  dicit,  and  levied  upon  the 
goods  of  the  bankrupt  before  his  bankruptcy.  Tay 
lor  V. ,  5  B.  &  C.  392,  s.  c.  8  D.  &  R.  159. 

Where  a  trader  committed  an  act  of  bankruptcy, 
on  9th  Nov.  and  the  sheriff  took  his  goods  in  execu- 
tion on  15th,  and  sold  them  on  21st  December,  and 
a  commission  issued  on  the  2^d,  and  an  assignment 
was  made  on  6th  January  following:  Held,  that 
the  assignees  might  maintain  trover  against  the 
sheriff,  although  he  had  sold  before  the  assignment 
was  mtide,  as  the  bankrupt's  property  vested  ia 
them  by  such  assignment.from  the  act  of  bankruptcy, 
by  relation.     Latartis  v.  Waithman,  5  B.  Mo.  313. 

Two  persons,  James  and  Robert,  residing  at  dif- 
ferent places,  were  partners  in  trade.  James  com- 
mitted an  act  of  bankruptcy  on  the  11th  August 
1818.  He,  on  the  29th  August  consigned  some 
goods  to  the  defendants,  as  factors,  who  received 
them  on  the  11th  September,  and  sold  them  on  the 
16th.  Robert  committed  an  act  of  bankruptcy  on 
the  23rd  September ;  and  a  joint  commission  was 
taken  out  against  them  on  the  6th  October.     ^ 

The  defendants,  on  l9th  September,  seized,  under 
an  execution  against  James  and  Robert,  some  joint 
property  of  the  bankrupts,  and  also  some  private 
property  of  each  of  them  ;  and,  on  28th  September, 
they  seized  all  the  joint  property  of  the  two  bank- 
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T«pli  mdcT  a  shnflar  execution.  The  Coon  held, 
that  the  aaeigiiees  were  entitled  to  recover  back  the 
joint  propertj  aeixed  after  the  S3d  September,  and 
the  prirate  propertj  of  Jamea,  seiaed  nnderthe  firat 
CKecutioo  :  bat  were  not  entitled  to  the  value  of  the 
gooda  eoDsigned  to  the  defendanta,  and  aold  by  them, 
■or  to  the  amount  of  the  private  propertj  of  Robert, 
ao  aetzed  before  he  became  a  bankrupt.  Rylmnd  r. 
Rwland,  5  Uw  J.  K.B.  71. 

The  atatote  3  Geo.  4.  c  59.  a.  f ,  (aa  to  the  filinr 
warrtnu  of  attomej  to  render  the  judgement!  entered 
on  them  effectoal  againat  anbaeqnent  eommiaaiona  of 
bankruptcj,)  ia  not  repealed  bj  the  atatote  6  Geo. 
4.  e.  16.  a.  81. 

Qictfre,  whether  the  atat.  S  G^o.  4.  c.  59.  a.  f  •  ez- 
tenda  to  caiea  where  there  baa  been  no  act  of  bank- 
ropiej  at  the  time  of  giving  the  warrant  of  attomej. 
HtUom  V.  Whitaker,  1  M.  &  M.  8.  [Abbott] 

According  to  the  108th  aection  of  the  6  Geo.  4. 
c.  16,  an  execution  creditor  of  the  bankrapt,  whoae 
Jodgment  baa  been  obtained  bjconfeaaion  or  nil 
dicit,  i»  not  entitled  to  avail  himaelf  of  bia execution 
M  againat  the  aaaignees,  unleaa  the  bankrupt's  gooda 
have  been  aold  under  the  execution,  and  the  monej 
paid  over  before  the  act  of  bankruptcj. 

Where  A,  having  a  debt  from  B,  aecured  to  him 
hj  warrant  of  attomej,  entered  op  judgment  by  wen 
9um  inft/rmatui,  iasued  ^Ji,fa.,  and  took  from  the 
aberiff  a  bill  of  aale  of  the  gooda  aeiied,  and  B  hav- 
ing toon  afierwarda  became  bankrupt,  his  aaainieea 
took  poMcaaion  of  and  aold  the  goods  ao  tranaferred 
to  A,  who  brought  an  action  of  trover  for  them: 
ll^ld,  that  he  was  not  a  creditor  having  aecuritj 
for  bia  debt  within  6  Geo.  4.  c.  16.  a.  108,  and  that 
lie  was  entitled  to  recover.  Wymer  v.  KtmbU,  5 
Lew  J.  K.B.  259,  a.  c.  6  B.  &  C.  479. 

A  creditor  had  obtained  judgment  bj  default 
againat  bia  debtor,  since  {be  statute  6  Geo.  4.  c.  16. 
a.  i(tH,  and  the  gooda  having  been  aeixed  bj  the 
aberiff  before,  but  not  aold  until  after  an  act  of 
bankmptcj  was  committed  bv  the  debtor,  the  Court 
refused  to  compel  the  sheriff  to  paj  over  the  pro- 
ceeda  of  the  aale  to  the  aasignees  of  the  bankrupt 
Jn  rt  Waihbaum,  6  Law  J.  K.B.  570,  8.  c.  8  B.  & 
C.  444,  a.  c.  t  M.  &  R.  574. 

A  obtaina  a  judgment  bj  confeasion  or  bj  nil  dieit 
againat  B,  and  iaauea  a  fi.  fa.,  under  which  B's 
gooda  are  aeixed  :  whilst  the  goods  remain  unaold 
in  tlie  aheriir*B  hands,  B  commits  an  act  of  bank- 
ruptcj, on  which  a  commission  ia  iasued.  The 
ah«mfl^,  aftiirr  notice  of  the  commission,  sella  the 
gOTirii,  Mn4  p4»js  over  the  proceeds  to  A.  The 
tmrmmt  mny  M  ree/>v^ed  from  the  aberiff  bj  the 
mmfri*^tm  t4  H,  aa  mon^  had  and  received  to  their 


Wi^^,*^  fhM  mU  by  the  sheriff,  afler  aach  notice, 
wtf/ur*uStnn6  wf/*M  sfj^^^rt  an  action  of  trover, 
tl't*t0,     StAUfff  If.  huek,  6  Law  J.  K.B.  271,  a.  c. 
t  h.iM.  C  }f/t,  a,  1. 1  M.  hi  R.  68. 

(4/  UtAut  of  tfa  Act  if  Bankruptcy, 

fUrO/rt  «h«  Stat*  6  O^k  4,  the  mere  iasoingof  the 
fjjHtmimuf/u  mit^  r//i$%A»^tni  mAice  to  ail  the  world 
fA  a  i/fi//f  sn.t  fA  i/kbkrtj^tVCY,  Brooks  v.  Sowrrby,  8 
7  *j,i,t,  7>i':^,  9,  €,  1  15,  %i(i.  bb,  but  aee  a.  e.  in  error, 
4  f/  ^  A.  ttfi, 

h  U^*^r,  written  1/j  tlie  attomej  of  a  trider,  to 
'.**  i^^^.,*//f  tA  tt  jufifcmtrot  €rt4iUir,  requiring  the 


creditor  to  delaj  his  exacntioo,  wUeh  be  woald  b* 
entitled  to  soe  out  in  a  few  daja,  giving  aa  the  rea- 
aon  for  the  application,  leat  be  aboold  ao  involve 
the  debtor  aa  to  render  him  onabla  tnmiediatelj  to 
satiafv  bia  engagements,  and  propoaing  to  paj  the 
debt  bj  inatalments,  aa  the  onlj  meana.of  ena1>Iing 
the  creditor  to  realise  the  whole  amount  of  bia  de- 
mand,—waa  holden  not  to  be  soch  a  soificient  notice 
of  the  iaaolvencj  of  the  trader,  aa  to  prechide  the 
creditor,  onder  the  49  Gwi.  5.  e.  121,  from  levjing 
under  bis  execution,  aa  having  been  brought,  bj  aoeb 
notice,  within  the  lerma  of  the  aeoond  aection  of 
thatatatute,  bj  fixing  him  with  previona  knowledge 
of  the  bankrapt*a  inaolvencj.  Abraham  v.  Gaarga, 
11  Price,  425. 

Notice  to  a  aberiff*a  officer,  after  be  has  entered 
the  premiaea  of  a  trader  (two  montha  antecedent  to 
the  date  of  a  oommiasion  of  bankraptcj)  to  levj 
under  a  writ  of  execution,  of  the  committing  of  a 
prior  act  of  bankruptcj,  ia  not,  in  point  of  time, 
aucb  a  notice  to  the  creditor,  at  whoae  aoit  the  writ 
hasissued,  aa  will  aatisfj  the  provisiona  of  49  Geo.  5. 
c.  121.  a.  2,  and  6  Geo.  4.  c.  16.  a.  81 ;  or  protect 
the  goods  of  the  trader,  and  the  intereata  of  the  aa- 
signeea,  against  the  full  operation  of  the  judgment. 
Martin  v.  Fitigfrald,  5  Law  J.  K.B.  245. 

(N)  Oe  Partners. 

Where  a  separate  commiaaion  iasued  against  one 
of  three  partners,  and  afterwarda  a  oommissioa 
issued  against  two  of  the  firm,  ordered  that  the  firat 
oommiraion  ahould  be  auperaeded,  and  that  the 
coats  should  be  paid  out  of  tlie  joint  estate.  Em 
parte  Smith,  1  G.  &  J.  256. 

Gilpin  carried  on  the  business  of  an  armj-clothier. 
Enderbj  advanced  ^20,000,  and  became  a  dormant 
partner  with  him  for  ten  jeara,  and  agreed  to  receive 
^2000  a  year,  he  not  being  reqnued  to  perform 
an  J  part  of  the  buainess  ;  and  that  at  the  end  often 
jeara  be  should  receive  back  the  ^£20,000,  in  aix 
quarterlj  pajments. 

The  ten  jeara  expired,  and  some  time  afterwarda 
Enderbv  received  part  of  the  ^20,000.  Gilpin, 
after  the  expiration  of  the  partnerabip,  continued  to 
carrj  on  the  busineaa  aa  before,  in  bia  own  name, 
and  became  a  bankrupt :  The  Court  held,  that  the 
effects  of  the  late  partnerabip,  and  the  debta  doe  to 
Gilpin  on  the  partnership  account  at  the  time  of  ita 
expiration,  and  at  the  time  of  his  bankmptcj,  were 
in  hia  order  and  disposition,  within  the  meaning  of 
21  James  1.  c.  19,  and  therefore  diatributable  among 
the  new  creditors  of  Gilpin.  £x  parte  Enderby,  2 
B.  &  C.  59,  a.  c.  5  D.  &  R.  656. 

Where,  on  the  diaaolution  of  partnerabip,  it  waa 
agreed,  that  all  debts  due  to  the  firm  ahould  veat  in 
one  partner ;  but  notice  to  that  effect  waa  not  given 
to  the  debtora  ;  it  waa,  upon  the  bankruptcj  <h  the 
firm,  held,  that  the  debta  remained  in  the  order  and 
diaposition  of  the  partnerahip,  and  formed  part  of 
the  joint  estate.     Ex  parte  Utbome,  1  G.  &  J.  558. 

Where  a  joint  creditor  baa  a  aeparate  aecuritj,  he 
maj,  without  giving  up  the  separate  aecuritj,  prove 
against  the  joint  estate.  Ex  parte  Peacock,  2  G.  £c 
J.  27. 

Where  joint  creditors  have  no  intereat  in  the 
separate  eatates,  the  Court  will  appoint  an  inapeotor 
to  protect  the  intereata  of  the 'aeparate  creditors. 
£x  parfe  Ballon,  1  G.  &  J.  269. 
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When  the  petitioning  creditor  nnder  the  first 
eommiBnoD,  it  m  joint  ereditor,  he  it  entitled  to 
prove  agtinet  the  joint  or  seperate  ettate.  Ex  parti 
Smith,  1  G.  &  J.  256. 

Whero  a  debt  of  ^27,6f0.  I9f,  tO<L  was  doe 
IVom  the  banknipts,  at  tbo  bankruptcy,  to  their 
bmkeim,  6n  a  bahnee  of  aecount,  aod  sack  balance 
was  covered  bj  joint  promissory  notss  of  the  btnk<- 
rapts,  to  the  extent  of  «£18,000,  and  also  by  a 
aaortgage  of  some  property  belonging  to  one  of  the 
tmnkropts,  with  joint  and  sereral  coTenants  from 
enck  or  them  for  the  payment  of  the  whole  balance ; 
and  part  of  the  debt,  to  the  amonnt  of  ^17,000, 
bad  been  permitted  to  be  proved  by  the  bankers 
ngainst  the  joint  estate,  on  their  petition  for  the 
purpose  of  dmr  commanding  the  choice  of  assignees : 
faeld,  that  the  bankers  were  entitled  to  a  proof  of 
the  ^18,000  against  the  joint  estate,  and  to  prore 
tlie  residue  against  the  separate  estate  of  one  of  the 
b«nknipts.  Ex  portt  Ladbrohi,  S  G.  &  J.  81 .  8.  P. 
Ex  parte  Mills,  4  Law  J.  Chanc.  19?. 

A  commissioD  against  a  person  as  snrriTing  part- 
ner of  another,  only  entitles  the  joint  creditor  to 
elaim  against  the  joint  estate.  Es  parte  Bamed 
amd  MceUy,  1  G.  &  J.  909. 

A  and  B  were  in  partnership— B  was  a  dormant 
partner. — A  drew  bills  on  B,  and  paid  them  to  C, 
who  was  ignorant  of  the  partnership.  A  and  B  be- 
came bankrupts:  Held,  that  C  could  only  prore 
against  the  sepaimte  estates,  and  not  the  joint.  Ex 
parU  Hutbawls,  1  G.  &  J.  4. 

A  partner  cannot  claim  against  the  separate  estate 
of  his  oo-partner  before  payment  of  the  joint  debts. 
Exparte  Carter,  and  Ex  parte  Gibwan,  t  G.  &  J.  235 ; 
Ex  parte  ElUe^  2  G.  &  J.  312. 

Where  one  partner  is  intrusted  with  the  entire 
management  or  the  partnership  concern,  and  be  with- 
draws monies  for  bis  separate  use,  which  he  duly 
and  openly  enters  in  the  partnership  books,  this  is 
not  a  somdent  fraud  to  entitle  the  joint  estate  to 
prore  against  the  separate  \  but  it  wouhi  be  other- 
wise, if,  by  the  entries  in  the  books,  he  disguised  the 
transaction,  or  wholly  omitted  and  concealed  il. 
Saalk  m  re  Hay,  6  Mad.  2. 

A  partner  cannot  prore  against  his  co-partner 
upon  indemnifying  the  joint  estate.  Proof  not  pay- 
anent.  Ex  parte  Moere,  2  G.  &  J.  166;  Ex  parte 
(Hibean,  2  G.  &  J.  233. 

The  interest  of  partners,  as  tenants  in  common, 
vrherethe  estate  has  been  purchased  out  of  the  joint 
|Hoperty,  and  mortgaged  by  the  firm  for  a  joint  debt, 
la  a  joint  security.     £x  parte  Free,  2  G.  &  J.  250. 

Where  some  of  the  partneis  in  a  large  firm  are  In 
a  distinct  trade,  and  the  aggregate  become  bankrupt, 
bfling  indebted  to  the  partners  in  the  distinct  trade ; 
MBch  partners  can  prore  against  the  larger  firm. 
Ex  parte  Cattell^  2  G.  &  J.  194. 

Where  different  firms  are  engaged  in  a  joint  ad- 
wentnie,  the  creditors  of  the  adrenture  may  prore 
aniast  the  joint  estates  of  the  minor  partnerships. 
&  parte  Notte,  2  G.  &  J.  295. 

A  aod  B  being  partneiB  with  C  and  D,  as  bankers, 
a»d  carrying  on  a  separate  trade  as  ironmongers,  a 
debt  was  incurred  between  the  separate  and  the 
joint  firm,  in  respect  to  monies  procured  for  the 
joint  firm,  nnder  the  credit  of  the  sepsrate  firm  : 
Hold,  diat  the  debt  owing  to  A  and  B  could  not  be 
pr0red  against  A,  B,  C,  and  D. 


If  A,  B,  C,  and  D  are  partners,  and  A  cany  on 
a  separate  trade,  proof  is  admissible  in  behalf  of 
the  separate  trade,  against  the  aggregate  firm,  only 
in  respect  of  dealings  between  trade  and  trade. 
Ex  parte  SiUitoe,  1  G.  &  J.  374. 

Seven  partners  carried  on  a  bank,  in  Dorham, 
and  also  in  London,  where  the  two  managing  part- 
ners also  carried  on  a  separate  trade  as  ironmongers. 
Monies  were  from  time  to  time  raised  for  the  bank- 
ing firm  by  the  indorsements  of  the  partnership  of 
two  ;  and  a  commission  of  bankrupt  oaring  issued 
against  all  the  seren,  it  was  found  that  a  large  sum 
was  due  from  the  banking  firm  to  the  partnership  of 
two :  Held,  thst  that  sum  could  not  be  prored  by 
the  partnership  of  two  against  the  estate  of  the 
banking  firm,  because  it  was  not  a  debt  arising  from 
dealings  in  those  articles  which  were  the  subject  of 
the  separate  trade.  In  re  Goodchilds,  2  Law  J. 
Chanc.  137. 

Fire  persons  are  co-partners  in  one  bank,  and 
four  of  them  are  co-partners  in  another  bank ;  in 
consequence  of  their  banktngtransactiona,  the  smaller 
firm  becomes  indebted  to  the  larger,  and  a  conunis- 
sion  issues  against  the  fire  co-partners :  Held,  that 
the  larger  firm  is  entitled  to  prore  against  the  less, 
the  debt  due  to  it  from  the  latter.  Ex  parte  Castell, 
5Law  J.  Chane.71. 

A,  B,  and  C  were  co-partners  as  bankers ;  B  and 
C  were  partners  as  distillers ;  the  bankera  baring 
adranced  money  to  the  distillers,  and  a  commission 
baring  issued  against  the  three  :  Held,  that  a  proof 
might  be  made  by  the  estate  of  the  three  co-partners 
sgainst  the  estate  of  the  two,  in  respect  of  the  debt 
due  from  the  two  to  the  three.  Ex  parte  Brenehley, 
5  Law  J.  Chanc.  73. 

A  and  B  are  partners;  B  and  C  form  another 
partnership ;  B  dies,  being  indebted  to  the  former 
partnership :  Held,  that  A  may  prove  against  C  a 
debt  due  from  B  and  C  to  A  and  B.  In  re  Riekard- 
mm,  5  Law  J.  Chanc.  It 9. 

A  being  entitled,  under  a  parol  partnership  agree- 
ment with  B  and  C,  to  three  eighths  of  the  capital 
and  profits  of  the  business,  became  bankrupt,  be- 
ing at  the  time  indebted  to  the  partnership  in  re- 
spect of  bills  in  which  the  partnership  name  had 
been  used  for  hispersonal  accommodation :  the  assig- 
nees claim  a  share  of  profits  made  subsequently  to 
the  bankruptcy,  while  the  continuing  partners  in- 
sisted, that  the  bankrupt's  interest  m  the  profits 
ceased  at  that  time ;  in  consequence  of  this  differ- 
ence, no  settlement  of  accounts  between  his  estate 
and  the  partnership  took  place,  and  the  assignees 
filed  their  bill ;  but  B  and  C,  and  afterwards  C  uone, 
pending  the  litigation  with  the  assignees,  carried 
on  the  business  for  many  years  with  tbe  stock  and 
capital  which  existed  at  tbe  time  of  tbe  bankruptcy, 
and  stock  and  capital  substituted  in  the  usual  course 
of  trade  for  such  former  stock  and  capital,  aided  by 
the  expenditure  of  considerable  sums  by  C  :  Held, 
that  tbe  assignees  of  A  were  entitled  to  three  eighths 
of  the  profits  which  had  been  made  or  should  be  made 
until  the  concern  wss  finally  wound  up,  and  to  three 
eighths  of  the  money  to  be  produced  by  tbe  sale  of 
what  remained  in  specie  of  tbe  capital  and  stock : 
A's  proportion  of  the  profits  was  not  to  be  lessened, 
nor  the  proportion  of  U  to  be  increased,  in  respect 
of  tbe  debt  which  A  owed  to  tbe  partnership,  or  of 
the  money  which  C  brought  into  tbe  business,  be- 


road  bis  share  of  tbeorigini]  cipitaJ.    Craaihayr.      d«penden(l7  of  the  conu 
Cfllini,  t  Ran.  395.  parli  Ltigh,   1  Ltw  J.  ( 

'lli«  lolraul  putDer  U  eli^bU  to  be  appointed  re-      (60. 

reiver  of  the  ptitoenhip  eSccM.  though  tfae  Court 
It  illoir  him  I  ulir^.      El  partt  Slmtld,  i  C, 


icfSS,  t.c.  IG.&J. 
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irtnen,  wu  di  meted 
to  pir  ■  sum  ormonej  to  B,  the  olber,  uid  aim  to 
pr  sererml  of  the  pamienhip  debts  ;  iind  be  ^Ts  k 
■rirrantofittoraey  to  secure  the  psymant,  md  ili' 
pulat^,  lb*t  if  his  former  partner  should  be  oclled 
on  to  ftj  ID}'  of  thoes  debts,  then  tbM  indgnient 
miLibt  be  entered  ap  sgiinst  him.  He  beoune  ■ 
baiilin:pl,  and  B  piOTsd  bis  private  debt  under  the 
coiumiuiOD.  B  wis  afterwards  ioed  bj  one  oT  the 
cn'lit'jn.  He  Am  entered  apjndffiDent  againit  A 
CD  th';  mTTant  of  ittoniey,  ttfart  ha  bad  obtained 
bU  certificate,  ud  die  Court  held,  that  be  might  do 
ao.  Dallf  r.  WolftrtUm,  1  Law  J.  K.B.  tM,  a.  c; 
S  D.  &  B.  »69. 

One  of  two  partners  had  committed  s  aeeret 
ul  iif  bankniptcj,  and  aflerwards  accepted  a  bill  of 
exchange  in  the  name  of  the  finn,  but  without  the 
pritity  or  consent  of  his  partner,  and  applied  it  to 
fail  i>irii  priiUe  use.  A  commission  was  taken  out 
and  properiy  worked.  In  an  action  againBt  the  IwO 
pirtnera  br  an  innocent  bolder,  the  Court  held  that 
tb«  action  had  been  n-ell  brougbt.  Locjft.  Wmlml, 
I  l.-:w  i.  K.B.  143,  a.  c.  I  D.  &  R.  4SB. 

J  lie  partnerofthe  ban kmpt  ordered  to  attend  be- 
fori'  Iha  commiiaionors  to  be  examined,  and  to  pro- 
du"'  llie  partnership  books  and  papers,  there  being 
no  siK^sdon  of  his  being  indebted  to  the  bankrupt, 
or  Inving  property  of  the  bankrupt  in  his  poiaeaaion. 
F.I  ),^<-\t  Ufftt,  1  G.  &  J.  1B3. 

A  and  b  being  partners,  A  was  declared  a  banb- 
ru|>i   under   a  lepirata  commiaaion :   afterwards  a 
jpin[   rommistion  issued  against  A  and  B,  onder 
wliirh  (11  the  requisites  were  proved,  except  an  set 
of  brabmplcy  agginst  A  : — an  order  Tras  made  (hM 
the  aenignecs  under  the  separate  commisaion  ahouid 
pfrniil  the  petitioning  creditor  who  had  sued  Out 
the  Joint  cammissiou,  to  inspect  the  proceedings 
undT  the  sepsrate  commiasion,  to  enable  bim  to  as- 
crililii  the  set  of  bankruptcy  prored  nnder  it.     £t 
puiff  frarriun,  9  Law  J.  ChaBB.  77. 
(U>  Ur  mi  DiviDENU. 
II  a  Binii  tiM  a  light  to  come  in  ander  several 
•  i.rr:i..iHi'iii>  f'H  tlie  sunn  debt,  and  proves  his  whole 
liHji  iiHdfreiut),Bi.iJ!Cid*nt  to  any  dividend  received 
by  liim  uiid'T  any  ol  (lie  eommiasiona,  he  i 
vj  riKKive  a  dividt'nd  under  each  eommiisi 
»)ili  ttitf  otbet  crraJitors,  until  he  has  rec 
r.h'jW  uu'>uut  of  his  debt.    Ej  jtarU  Clarki.  t  Ken. 

r»U!  of  five  per  cent.     Ei  parte  Loxley,  1  G.  &  J. 


(P)   Ot  THE  BATIiCBtlPT. 
(o)  Svrmdtr. 
A  bankrupt  will  be  allowed  to'snrrei 
Lis  uniission  to  do  il  in  dne  time  liaa  i 
bt-iriR  apprebeusive  of  a  criminal  prosecouon.      Et 
-  -rtf  Btrryman,  1  G.  &  J.  MX 

A   bankrupt  who  hai  aurreadered,  is  protected 
~  amst  by  the  statute  5  Geo.  a.  e  "- 


(b)  Olhtr  Duliti. 
WhsnabanktDptreftMedlo  giro  the  aaaignsM 
possetaioo  of  a  oottaga  aad  land,  tho  Court  otdeisd 
iIm  bankrupt  ta  deliver  up  the  prsmiaea  within  14 
dava  after  personal  serrioe  of  tb*  order.  £1  ;ar<i 
HargTaw,tG.BcJ.S9. 

(c)  Kighti  and  Frial^n. 

[See  ARkEST.J 

A  bankrupt,  who,  at  the  time  of  his  surrender,  ii 

oolnpon  bail,  bnot  in  eastody  io  saoh  isenaaule 

deprive  bim  of  his  privilags  of  prateotiaa,  aadarlbi 

fi  Geo.  t.  c.  30.  a.  S. 

The  exemption  from  artsat  far  foi^-two  days 
from  hia  aurrender,  is  a  privilege  given  to  the  beak, 
mpl  by  the  statuts,  snd  not  depeiuling  on  the  osni- 
fioale  of  the  oemmiaaioDeis. 

The  only  ase  of  the  oertifioala  ia,  to  be  primi 
ikcit  evidenee  of  the  bankmpt's  right  to  tfae  ptivi- 
lege,  and  to  entitle  bim  to  the  penalty  of  Si.  bam 
the  officer,  wbo,  aftw  the  ptoduc Lion  <n  the  oeitii- 
oate,  should  persist  in  detaining  him.  £1  parM 
Ltigh,  1  Law  J.  Cbanc  t35,  ■.  c,  1  G.  &  J.  t60. 

A  bankrapl,  who  ia  in  custody  at  the  suit  of  oos 
creditor,  al  the  time  of  his  ■utrendar  and  ■ohaais. 
ston,  is  not  entitled  to  be  libeialad  upon  being  dis- 
charged by  tbatj:rediIor,  if  other  deuunstn  have  ia 
the  meantime  been  lodged  against  him.  ExpatU 
Lni,  1  Law  J.  Cbanc.  174. 

The  Court  granted  a  rule  to  discbarge  a  paisoa, 
who  having  bean  deolared  ■  bankmpt,  and  haviof 
passed  his  second,  but  not  bis  find  examination, 
had  been  arrested.  King  v.  Les,  1  Law  J.  K.B.  I6a 
Where  the  laat  examination  ia  adjaumed,  tiMifJt, 
the  baokrapt  is  not  protected  fmin  arresL  £iparW 
W-aodi.  IG.  Sc  J.75. 

Debt  does  not  lie  igainat  a  banlmipt  on  the  mj- 
itndvm  of  a  Isase,  for  rant  aooming  afW  the  eoin- 
missiouers'  aMignmsnC,  the  lessor's  asaanttosDob 
assignment  being  virtually  included  in  the  act  of 
pariiament  authoriiiDg  the  aaaignment  of  the  bsuk- 
rnpt'a  estate.  Quitr*,  if  an  action  of  covsaant 
would,  in  such  case,  lie  against  the  bankivpt. 
^yildham  1.  Martmct,  t  Chit.  600. 

A  bankrupt  may  compel  an  ■asignea  to  allow  bin 
an  iaspection  of  the  proceedinga,  in  order  to  asoei> 
tain  wbatdsbtsbars  beenprorsd.  Eiftt  Margmx, 
lG.ftJ.404. 

Where  a  bankrupt  petitioned  to  suponeda  a  com- 
mission, and  il  was  directed  that  an  action  should 
be  brought  against  the  aiaignee  to  try  its  validity, 
snd  the  petitioning  creditor  was  ordered  to  defend 
the  action,  and  that  the  proceedings  under  the  coca- 
mission  should  be  stayed  until  furtherordar,  acdthe 
further  proceedinga  oonnectad  with  the  petition  waaa 
reserved  ontil  aftsrthe  trial,  with  liberty  toapplj- 
Tlie  aciion  which  the  bankrupt  brought  against  tba 
assignee  having  failed,  he  wastaken  in  axacution  for 
the  costs,  but  he  was  ordered  to  be  diaakargsd,  tbu 
not  being  the  proper  mode  of  ohlainiiig  the  CoatB. 
the  matter  being  under  tha.contrd  of  &e  Gout  <d 
CbsncBiT,  EijkitU  Grtgory,  1  O.  &  J.  177. 
:ted  The  Court  retnsad  to  compel  sn  atumsy  to  pay  b 

in-      sum  of  money  h«  had  received  in  ■■>•  ohuaMer  of 
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ftttoney ;  he  iMring,  after  the  receipt  of  the  money, 
become  bankrupt  and  obtained  hie  certificate.  Bat, 
temble,  it  would  be  otherwise  if  a  case  of  frand  were 
eetablished.  Ex  partt  CuUifrrd,  5  Law  J.  K.B« 
tS9,a.c.  8B.&C.  2«0. 

&in5i0,that  midet  the  proviaiona  of  the  new  bank- 
mpt  act,  6  Geo.  4,  o.  16,  a.  59,  a  bankrupt  in  ene* 
lodj,  by  inaiating  on  bia  diacharge,  prerioua  to 
proof  of  a  debt,  does  not  estop  himself  from  diaput- 
mg  the  validitf  of  the  eommiasion  against  him. 
Jfelt  T.  MiUt,  3  C.  &  P.  197.  [Park] 

A  bankrupt  ia  precluded  from  disputing  the  com- 
misoion  against  him,  if  he  aeek  protection  from 
arrest  in -consequence  of  that  commission  : 

Or  if  he  apply  to  the  Lord  Chancellor  for  his 
certificate,  even  though  he  do  not  obtain  it ;  for  the 
application  alone  is  an  acquiescence  under  the  com*- 
miaaioD.  Dennttt  t.  Kirkpatrick,  6  Law  J.  K.B.  67. 

A  bankrupt  is  not  entitled  te  his  certificate,  if  ia 
one  day  be  baa  lost  fOL  by  betting,  though  he  won 
a  greater  earn  by  other  beta  on  tile  aame  day.  Aiwh* 
6  Law  J»  Cbanc.  129 :  s.  p.  7n  re  Jonn,  ft  Q»6c  J. 
SS9. 

((2)  Allowance, 

The  bankrupt  is  not  entitled  to  his  allowaaee^ 
unlees  a  sufficient  diridend  be  paid  on  the  joint  and 
on  the  separate  estate.  £x  parte  GooekUl,  2  G .  &  J. 
S81. 

The  bankiupt  has  no  right  to  his  allowaaoe,  untU 
bia  certiiicats  ahall  have  been  confinned  by  the 
Chancellor.  Whether  the  allowance  is  payable  where 
the  net  produce  ia  only  six  shillings  in  the  pound-*- 
fUitre.     Ex  parU  P^vty,  2  G.  &  J«  3a8. 

A  bankrupt  obiains  his  certificate  and  dies ;  after- 
wards his  estate  pays  ten  shillings  in  the  pound  : 
Held,  that  his  personal  representatiTe  is  entitled  to 
the  allowaace  of  5  per  cent.  In  re  Sajford,  5  Law 
J.  Chanc.  76,  s.  c.  2  G.  &  J.  128. 

(e)  Of  the  Surplus, 

Only  in  eases  of  surplus,  interest  subsequent  to 
the  commission  is  payable.  Ex  parte  Paion,  1  G.  & 
J.  532. 

Under  a  commission  of  bankruptcy,  creditors  are 
only  entitled  to  interest  out  of  a  surplus  where 
interest  is  payable,  either  express  or  implied.  £r 
parte  Boyd,  1  G.  &  J.  285. 

Since  the  6  Geo.  4,  where  there  is  a  surplus* 
lAtaseat  should  be  calcinated  upon  the  whole  debt  up 
to  the  time  of  the  first  dividend,  then  the  amount  of 
the  dtridead  to  be  subtracted  from  the  whole,  and 
iaterast  to  be  calculated  upon  the  reduced  principal 
op  to  the  payment  of  tlie  next  dividend.  Ja  re 
Bigginbottmn,  5  Law  J.  Chanc.  84,  s.  c.  2  G.  fii  J. 

W  bars  a  bankrupt  had  delivered  a  promissory  note 
•■  a  aecuiity  ibr  a  debt,  leas  than  the  amount  of 
th«  note,  without  indorsement ;  the  Court  ordered 
that  the  creditor  should.be  at  liberty  to  sue  in  the 
Dsaae  of  the  assignomi,  upon  his  undertaking  to  ac- 
Aomt  Ibr  tbeaurplas.  £«  paru  Brown,  1 G.  &  J. 407* 

Wbora  a  Sttrplaa  remains  after  all  the  debts  have 
paid,  and  the  bankrupt  petitions  that  the  as- 
may  tranafer  to  him  the  sum  admitted  to  hp 
in  tbttir  hands,  without  prejudice  to  bis  right  to 
!:•▼«  the  aeeouats  taken  a^nat  them  ;.they  will  be 
allowed  to  re^jMn  in  their  hands  a  portion  of  the 


admitted  surplus,  in  order  to  meet  the  expense  of 
taking  the  accounts.  Ex  parte  Browti,  1  Law  J. 
Chanc  70. 

A  aeparate  creditor  is  not  entitled  to  interest  from 
the  surplus,  until  the  joint  creditors  shall  have  been 
paid  in  full     Ex  parte  MUickm,  2  G.  &  J.  287. 

Where  a  aurplus  appeared,  the  Court  permitted 
the  bankrupt  to  aue  in  the  name  of  one  assignee, 
the  other  assignee  being  restrained  from  aetting  up 
his  oharactw  as  such.  Ex  parte  Arehtr,  2  G.  &  J. 
110. 

(y)  Of  Actions  and  Suits  by  and  against  a  Bankrupt, 

The  Court  will  not  oblige  a  bankrupt  to  give  secu- 
rity for  costs,  when  he  sues  in  an  action  with  which 
the  aaaignees  do  not  interfinre.  PhiUimore  v.  Bing, 
t  Law  J.  K«B.  211. 

Where  an  aetioa  of  troapass  waa  brought  in  Court 
of  C.  P.  by  an  unoeetifioated  bankrupt,  ror  falae  im- 
priaooment  after  nonsuit  in  the  K.B.  Ibr  the  same 
eauae  ;— the  Court  stayed  the  proceedings  until  the 
ssats  in  the  first  aotioo  wem  discharged.  Crawley 
▼.  Imp0y,  8  Taunt.  407,  a.  o.  2  B.  Mo.  460. 

Whenever  the  plaintiiF  kaawa  at  the  time  of 
bringing  an  notion,  that  the  defendant  has  been  a 
banlmipt,  the  Court  will  not,  on  a  motion  for  judg- 
ment, as  in  case.of  nonauit,  order  a  §tet  proeeseus, 
but  require  him  to  give  a  peremptory  undertaking  to 
try.     Bent*sca»e,  1  Law  J.  K.B.  111. 

Where  a  bankrupt,  before  his -bankruptcy,  bad 
eommenced  an  action,  whieh  was  subsequently  pro- 
secuted by  his  assignees  and  failed,  and  the  bank- 
rupt was  taken  in  execution  for  the  costs,  subsequent 
to  his  hsTing  obtained  his  certificate ;  an  applica- 
tion was  made  by  the  bankrupt  for  the  payment  of 
these  costs  ont  of  the  estate,  but  refused,  on  the 
ground  of  the  bankrupt  having  wilfully  misrepre- 
sented the  facts,  and  induced  the  assignees  to  pursue 
the  action ;  if  the  bankrupt  bad  acted  fairly  he  would 
have  been  entitled  to  tfaia  indulgence.  Ex  parte 
Seaman,  1  Law  J.  Chanc.  147,  a.  c.  1  G.  ft  J.  260. 

Where  a  plaintiff  becomes  bankrupt,  it  is  irre- 
gular to  move  that  he  should  make  his  assignees 
parties ;  the  proper  coarse  is  to  move  that  the  bill 
should  be  dismissed,  unless  the  aaaignees  make 
themselvea  parties  within  a  given  time,  and  prose- 
cute the  suit ;  and  notice  of  Uiis  motion  ought  to  be 
served  on  the  assignees.  Anon,  1  Law  J.  Cbauc. 
154. 

The  Court  will  not  dismiss  a  bill  against  a  bank* 
nipt  plaintiff,  for  want  of  prosecution,  by  an  order 
of  course,  or  with  costs.  The  motion  to  dismiss 
must  be  upon  notice  to  the  assignees,  and  must 
allow  them  aome  time,  after  the  time  when  the  bill 
would  have  been  dismissed  against  the  original 
plaintiff,  in  order  to  file  a  supplemental  bill.  Sharp 
▼.  HulUtt,  4  Law  J.  Chanc.  147.  s.  c.  2  S.  £c  S.  496. 

Where  a  defendant  to  a  bill  of  discovery  has  put 
in  hia  answer,  and  obtained  the  common  order  for 
the  payment  of  his  costs,  it  is  no  reason  for  dis- 
charging that  order,  that  the  plaintiff  is  become 
bankrupt.    v^  Fielding,  3  Law  J.  Chanc.  199. 

The  Court  will  grant  an  injunction  at  the  instance 
of  a  bankrupt,  to  stay  an  action  at  law  pending 
against  him  after  a  commission  issues.  Baker  v. 
Geare,  2  Ken.  134. 

•   A  bankrupt  being  a  necessary  part^  to  a  suit, 
relative  to  the  respective  claims  of  bis  assignees, 


''^. 


-;«r »-  f 


«  *- 


96 


BANKRUPT— (Certificate). 


^'j* 


and  Lis  wife,  to  property  to  which  the,  and  he  in  her 
right,  had  become  entitled,  be  will  be  allowed  his 
costs  as  between  solicitor  and  client.  Grttn  t.  Otte, 
3  Law  J.  Chanc.  135. 

(Q)  Of  thb  Certificate. 

(a)  Form, 

An  application  being  made  to  staj  a  bankrupt's 
certificate,  on  the  grounds,  that  the  daj  of  the  riionth 
and  year  of  the  signature  of  the  creditors  was  not 
inserted  at  the  time,  and  that  the  affidavits  of  the 
parties  witnessing  their  signatures  did  not  state  the 
time  of  such  signature,  the  Court  refused  it.  Ex 
parte  Laing,  1  G.  &  J.  348. 

A  certificate,  instead  of  repeating  the  daj  of  the 
month,  used  the  word  ditto,  and  in  other  places 
omitted  the  year:  Held  not  to  invalidate  the  certifi- 
cate, as  it  was  signed  in  the  same  year  in  which 
the  commission  issued.  £x  |wr(s  Vavis,  t  G.  6c 
J.  80. 

A  certificate  will  be  sent  back  to  the  oommiasioneis 
to  be  rectified,  where  only  signed  and  sealed  by  one 
commissioner,  and  not  attested  by  the  solicitor  to  the 
commission,  or  his  clerk,  or  the  measen|per,  or  the 
clerk  of  such  commissioner,  in  conformity  to  the 
general  order  of  August,  1809.  Ex  parte  Jonet,  1 
G.  &  J,  186. 

(6)  Signature, 

Quare — Whether  persons  appointed  by  the  Court 
to  prove  and  receive  dividends  can  sig^  the  certifi- 
cate 1     Ex  parte  Shaw,  1  G.  &  J.  151. 

If  a  creditor,  after  proving  a  debt  under  a  com- 
mission, assigns  it,  he  cannot  sign  the  certificate 
without  the  authority  of  those  who  are  entitled  to 
the  property  under  the  assignment.  Ex  parte  Tayior, 
1  G.  &  J.  399. 

A  creditor  having  proved  a  debt,  and  afterwards 
sold  and  assigned  it,  may  sign  the  bankrupt's  certi- 
ficate, after  such  assignment,  without  the  consent  of 
the  assignee.  Ex  parte  Herbert,  f  G.  &  J.  66; 
overruling  Ex  parte  Herbert,  1  G.  &  J.  399. 

The  certificate  ought  not  to  be  signed  by  creditors 
before  the  bankrupt  has  passed  his  last  examination. 
Ex  parte  Custe,  2  G.  &  /.  327. 

(c)  Staying. 

A  mortgagee  maj  petition  to  stay  a  certificate. 
Ex  parte  Whitchurch,  2  J.  &  W.  548,  a.  c.  1  O.  & 
J.  71. 

(d)  Reeallingm 

A  clear  case  must  be  made  against  the  bankrupt, 
before  a  certificate  can  be  recalled.  £jr  parte  Hood, 
1  G.  &J.219. 

Where  a  bankrupt  is  in  the  custody  of  a  creditor, 
and^the  creditor  presents  a  petition  to  prove  and 
stay  the  certificate,  or  that  the  certificate  be  stayed 
until  the  petitioner  has  had  sufficient  time  to  ascer- 
tain the  amount  of  his  debt,  and  grove  it,  the  bank- 
rupt is  entitled  to  be  discharged.  jCx  parte  Blaydee, 
1  G.  &  J.  179. 

The  Court  stayed  a  certificate  on  a  petition  being 
presented  by  a  partner  of  the  bankrupt  for  that  pur- 
pose, until  the  partnership  accounts  could  be  taken ; 
no  want  of  due  diligence  being  imputable  to  the 
petitioner.    Ex  parte  Hadtey,  1  G.  &  J.  193.    ^ 


A  certificate  will  be  lodged  in  the  bankrupt* 
office,  where  the  amount  of  a  mortgage  debt  is  dis- 
puted, until  it  can  be  properly  ascertained.  £x 
parte  WhUhurch,  S  J.  &  W.  548. 

The  petitioner  will  have  to  pay  the  costs  of  his 
petition,  where  it  prays  that  the  certificate  bay  be 
stayed  until  h^  has  bad  sufficient  and  reasonable 
time  to  ascertain  the  amount  of  his  debt,  and  prove 
it.     Ex  parte  Blapdes,  1  G.  &  J.  179. 

Where  a  commission  had  issued,  and  eight  months 
had  been  suffered  to  elapse  before  the  petitioner 
applied  to  prove  and  stay  the  certificate ;  the  peti- 
tion was  dismissed  with  costs.  Ex  parte  Sautk, 
1  G.  &  J.  195. 

Where  two  persons  had  become  bankrupts,  and  a 
joint  certificate  acquired ;  but  one  of  them  died 
before  making  an  affidavit  of  conformity ;  the  allow- 
ance as  to  the  survivor  was  ordered  to  be  advertised. 
Ex  parte  Co$$art,  1  G.  &  J.  248* 

If  a  petition  to  stay  a  certificate,  is  not  served 
before  the  next  petition  day,  the  practice  is,  for  a 
short  petition  to  be  presented  by  the  bankrupt, 
praying  that  his  certificate  may  be  allowed.  Ex 
parte  Moore,  1  G.  &)|J.  253. 

An  acknowledgment  by  a  bankrupt,  of  having 
received  the  copy  of  a  petition  to  stay  his  certi- 
ficate, is  not  a  waiver  of  personal  service.  Ex  parte 
Furnival,  1  G.  &  J.  254. 

Where  an  application  was  made  to  stay  the  certi- 
ficate on  the  ground  of  concealment  of  property,  but 
the  property  concealed  had  been  delivered  over  to 
the  assignees  before  the  certificate  was  signed  by 
the  commissioners ;  the  application  was  refused, 
but  without  costs.  Ex  parte  Bryant,  1  G.  &  J.  203.  ^ 

(e)  Where  told, 

A  loss  by  gaming  invalidates  a  certificate,  although 
the  bankrupt  on  the  same  day  wins  more  4han  the 
sum  lost.  The  Vice  Chancellor  wiU,  without 
an  issue,  decide  the  fact  of  gaming  where  it  is  not 
disputed.  Ex  parte  Newman,  5  I^w  J.  C.P.  129 : 
s.  p.  2  G.  &  J.  329. 

(J)  Effect  of, 

A  bankrupt's  certificate  is  no  bar  to  an  action 
brought  against  him  on  bills  of  exchange,  indorsed 
by  him  to  a  creditor,  for  a  debt  due  before  the 
bankruptcy.  Brix  v.  Braham,  1  Law  J.  C.P.  103, 
a.  c.  1  Bing.  281,  s.  c.  8  B.  Mo.  261. 

A  judgment  in  an  action,  on  a  bond  given  undw 
the  4  Geo.  3.  e.  33,  by  a  trading  member  of  parlia- 
ment, obtained  after  the  bankruptcy,  though  before 
he  obtained  his  certificate,  is  not  discharged. 
Campbell  v.  Jameson,  1  Bing.  320,  s.  c.  8  B.  Mo. 
281. 

As  creditors,  by  accepting  the  assignment  of  a 
debt  proved  under  a  commission,  stand  in  precisely 
the  same  situation  as  the  assignee,  they  cannat 
maintain  an  action  ag^nst  the  bankrupt.  Ex  porta 
Taylor,  1  G.  &  J.  399. 

Bankruptcy  not  only  exonerates  a  guarantee 
from  his  liability  on  a  bill  of  exohange,  but  from 
the  costs  of  any  action  which  may  have  been  brought 
against  his  principal.  Bottomley  v.  WiUon,  3  Stark. 
148.  [Abbott] 

A  bankrupt's  certificate,  before  allowance,  does 
not  divest  lus  creditors  of  their  right  to  a  legacy*.  > 
Tudway  y.  Bourne,  2  Ken.  423,  s.  e.  2  Burr.  716. 
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A  certificate  in  Ireland  is  no  bir  to  an  action  for 
a  debt  contracted  by  the  bankrupt  in  England. 
Shalierou  v.  Dytart,  tf  G.  &  J.  87. 

The  principal  having  become  a  bankrupt,  on 
the  day  that  bis  certificate  was  allowed,  his  bail 
were  fixed ;  but  before  the  rising  of  the  Court,  an  cx- 
muretuf  was  entered  on  the  bail-piece,  on  payment 
of  the  coets.    Lindtey*s  bail,  1  L«w  J.  K.B.  84. 

Where  the  plaintiff  was  surety  for  the  bankrupt 
(or  rent,  whicb  had  not  become  due  until  after  the 
commission  issued  against  him,  and  the  bankrupt 
obtained  his  certificate :  Held,  that  he  was  not  a 
surety  within  the  meaning  of  the  49  Geo.  3.  c.  121. 
s.  8,  which  is  restrained  to  debts,  existing  ss  debts 
at  the  time  of  the  issuing  of  the  commission,  and 
that  he  was  therefore  entitled  to  recover  the  rent  he 
had  been  called  on  to  pay  as  such  surety.  M*Dougal 
y.  Pabm,  8  Taunt.  584,  s.  c.  2  B.  Mo.  644. 

The  surety,  under  an  annuity  deed,  may  maintain 
an  action  against  the  principal,  for  the  value  of  an 
annuity  redeemed  by  him  subsequently  to  the  bank* 
nipt^  of  the  principal.  Watkint  r,  Flanagan,  1 
Bing.  413,  s.  c.  3  B.  &  A.  186,  s.c.  8  B.  Mo.  480, 
0.  c.  13  Price,  54. 

A  surety  under  an  annuity  deed,  who  has  re- 
deemed  the  annuity  subsequent  to  the  commission, 
may  proceed  by  action  against  the  grantor,  who  has 
obtained  his  certificate,  for  the  arrears  of  the  annuity, 
and  he  is  entitled  to  the  benefit  of  the  grantee's 
proof  nnder  the  commission.  Watkint  v.  Flanagan, 
1  G.  &  J.  199. 

Where  a  principal  prores  his  debt  under  a*  com- 
mission of  iMnkruptey,  against  the  person  for  whom 
the  surety  is  bound,  be  does  not  discharge  the  party. 
And  it  seems  doubtful,  whether,  when  the  principal 
has  signed  the  certificate,  he  has  not  discharged  the 
party.  But  where  a  bankrupt  had  conducted  him- 
self properly,  and  the  surety  had  gone  abroad 
inunediatelT  after  the  bankroptoy,  the  Court  de- 
tennined  that  the  aurety  was  not  discharged,  al- 
though the  principal  had  signed  his  certificate. 
LoHgdaU  V.  Parry,  2  Lew  J.  K.B.  70,  s.  c.  2  D.  & 
E.337. 

In  an  action  brought  by  an  accommodation  accep- 
tor of  a  bill  against  the  drawer,  after  he  had  become 
bankrupt  and  obtained  his  certificate,  for  not  provid- 
ing funds,  whereby  the  plaintiff  had  incurred  the 
eosts  of  an  action,  and  been  obliged  to  sell  an  estate 
to  raise  funds  :  Held,  that  as  the  right  to  the  prin- 
cipal debt  was  barred  by  statute,  the  right  to  da- 
mages, which  are  accessary  and  consequent  on  that 
debt,  was  also  barred.  The  49  Geo.  3,  enabling 
the  plaintiff,  as  surety,  to  prove  bis  demand  in 
nepect  of  money  paid,  and  enacting  that  the  bank- 
mpC  should  be  discharged  of  all  demands  at  the  suit 
of  the  surety,  in  regard  to  his  debt  in  respect  of 
such  suretyship,  makes  the  certificate  a  bar,  not 
onljr  to  any  claim  for  the  parties'  money  which  es- 
tabtbhed  the  principal  debt,  but  also  to  any  conse- 
quential damaffe  arising  from  that  debt  not  having 
been  dnly  paid.  Van  Sandau  v.  Certbie,  8  Taunt. 
550,  s.  c.  2  B.  Mo.  602,  s.  c.  (Judgment  affirmed,) 
3  B.  &  A.  13. 

Where  a  party,  who  had  been  committed  for  dis- 
obedience, under  an  order  in  bankruptcy,  for  not 
Paying  money  and  costs  as  ordered,  became  bank- 
rapt  and  obtained  his  certificate,  he  was  directed  to 
be  discharged.    Ex  parte  Eickt,  1  G.  &  J.  261. 

Digest,  1822—1828. 


The  defendant  covenanted  with  the  plaintiff  for 
the  due  payment  by  A  B,  of  an  annual  premium  on 
a  life  insurance  given  to  the  plaintiff  as  security  for 
a  debt,  and  became  bankrupt  before  the  premium 
was  due,  and  obtained  his  certificate  after:  Held, 
that  he  was  not  thereby  discharged  from  his  liability 
to  pay  such  premium.  Atwood  r.  Partridge,  5  Law 
J.  C.P.  154,  s.  0.  4  Bing.  209. 

Bankruptcy  and  certificate  are  no  bar  to  an  action 
in  tort,  against  a  broker  for  selling  out  plaintiflTs 
stock  contrary  to  orders.  Parker  v.  CroU,  6  Law  J. 
C.P.  1!29,  s.  0. 5  Bing.  63,  s.  c.  2  M.  &  P.  150. 

A  commission  of  bankrupt  issued  against  the 
plaintiff  in  April,  and  on  the  2d  of  August  was 
superseded.  A  second  commission  issued  on  the  7th 
August,  under  which  the  plaintiff  obtained  his 
certificate,  and  then  sued  the  defendants,  who  were 
the  commissioners  under  the  first  commission,  for 
an  alleg^  wrongful  imprisonment.  Judgment  of 
nonsuit  was  entered  up  by  them  against  him  in  July, 
and  he  was  charged  in  execution  tor  the  costs :  Held, 
that  as  the  defendants  might  have  proved  nnder  the 
second  conunission,  the  plaintiff  was  entitled  to  be 
discharged.  Helding  v.  Impey,  1  Bing.  189,  s.  c  7 
B.  Mo.  614. 

Verdict  for  defendant  in  July;  commission  of 
bankrupt  against  plaintiff  in  Aug^t;  judgment 
against  him,  and  certificate  under  the  commission, 
in  Michaelmas  ensuing :  Held,  that  he  was  liable  to 
an  execution  for  costs,  notwithstanding  6  Geo.  4, 
c.  16,  s.  56.  Bire  v.  Mortau,  5  Law  J.  C.P.  61,  s.  c. 
4  Bing.  57. 

A  bankrupt  obtained  his  certificate  on  the  13tU 
of  November ;  the  same  day  a^ri  facias  was  exe- 
cuted on  his  goods :  The  Court  refused  relief  on 
motion,  but  left  the  parties  to  their  audita  querela, 
Hanion  v.  Blakey,  6  Law  J.  C.P.  70,  a.  c  4  Bing. 
493,  s.  o.  1  M.  &  P.  261. 

Where  a  defendant  has  been  twice  a  bankrupt, 
and  has  not  paid  15f.  in  the  pound  under  the  second 
commission,  the  Court,  (unless  he  be  in  actual  cus- 
tody,) will  not  relieve  him  on  motion,  in  an  action 
against  him  at  the  suit  of  a  creditor  whose  debt  may 
have  been  barred  by  the  commission ;  but  will  leave 
him  to  his  plea.    Anon*  5  Law  J.  K.B.  212. 

A  seoona  commission  against  a  bankrupt,  who  has 
not  obtained  bis  certificate  under  a  previous  subsist- 
ing commission,  is  void  at  law.  Consequently  a 
certificate  obtained  under  the  second  commission  is 
unavailing.    Hill  v.  Wilton,  6  Law  J.  K.B.  127. 

(g)  Bankrupt*t  Liability  on  a  new  Promite, 

Upon  a  debt  revived  by  a  new  promise  after  bank- 
ruptcy, the  Court  will,  on  an  arrest,  discharge  the 
debtor  on  common  bail.  BuyUy  t.  DilUn,  2  Ken. 
436,  s.  c.  2  Burr.  736. 

A  bankrupt  cannot  be  arrested  upon  a  subsequent 
promise  to  pay  a  debt  due  before  his  bankruptcy^ 
after  he  has  obtained  his  certificate.     Peer*  v.  Gfd'' 
derer,  1  Law  J.  K.B.  16,  s.  c.  2  D.  &  R.  240,  s,  c, 
1  B.  8cC.  116. 

A  promise  or  agreement  by  a  bankrupt ,ta. pay  & 
debt  after  he  has  obtained  his  oertificatQi^must^be  in 
writing,  and  signed  by  him,  in  order.jto. comply  with 
the  terms  of  the  statute  6  Geo.  4,  d.  16,  s.  131  ; 
which  enacts,  that  a  bankrupt  shafl  iiot  be  liiible  on 
a  promise  to  pay  a  debt,  discharged  by  certificate, 
unless  such  promise  be  n^^e  ii^  writing,  signedfa^ 
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the  bftnkrapt,  or  bj  some  person  autborized  by  bim. 
Hubert  v.  Moreau,  5  Law  J.  C.P.  56. 

A  person,  af^er  be  became  bankrupt,  and  before 
he  had  got  his  certificate,  called  at  the  office  of  his 
attorney,  to  whom  he  was  indebted,  and  wrote  there, 
the  attorney  not  being  at  home,  a  letter  promising 
to  pay  him  a  sum  of  100/.  The  only  signature  was 
a  flourish  of  tlie  pen,  which  it  was  contended  by  the 
plaintiff  formed  the^lettor  M,  the  initial  letter  of  the 
defendant's  name  :  Held,  that  if  it  was  an  M,  it  was 
not  a  sufficient  signature  under  the  statute  6  Geo.  4, 
c.  16,  s.  131.     Hubert  v.  Moreav,  2  C.  &  P.  528. 

(R)  Of  a  Supersedeas. 
(a)  Causes  for. 

Where  two  of  the  commissioners  were  creditors  of 
the  bankrupt,  the  commission  was  superseded  upon 
an  ex  parte  application.  Ei  parte  Matthewt,  1  G.  & 
J.  164. 

Where  a  bill  of  costs  (the  petitioning  creditor's 
debt)  is,  on  a  reference  to  the  Master,  reduced  by 
taxation  below  the  amount  requisite  to  sustain  the 
commission,  the  commission  will  be  superseded  at 
his  expense.     In  re  Symee,  1  Law  J.  Chanc.  68. 

Where  the  act  of  bankruptcy  consisted  in  the  bank- 
rupt having  made  a  conveyance  of  his  estate  and 
effects,  which  appeared  in  evidence  not  to  be  drawn 
according  to  ibe  bankrupt's  intention, — llie  Court 
superseded  the  commission.  Ex  parte  Norris,  1  G.  & 
J.  233. 

A  delay  of  nine  months,  occasioned  by  the  acts  of 
the  bankrupt,  and  with  the  concurrence  of  the  cre- 
ditors, is  a  good  ground  for  superseding  the  com- 
mission ;  and  that,  though  the  effect  of  the  super- 
sedeas will  be  to  give  vididity  to  executions  issued 
out  by  judgment  creditors,  which  would  otherwise 
be  over- reached  by  the  commission.  Ex  parte  Luke,  ' 
2  Law  J.  Chanc.  175,  s.  c.  1  G.  &  J.  361. 

If  a  commission,  issued  upon  an  unjust  mptive, 
becomes  an  efficient  instrument  of  fraud,  and  the 
bankrupt  cannot  be  relieved  from  the  fraud  of  which 
the  commission  is  an  instrument  but  by  a  supersedeas, 
the  Court  will  interfere  and  supersede  the  commis- 
sion, in  order  to  defeat  the  fraud.  £x  parte  Boumet 
1  G.&  J.  311. 

Nor  will  it  be  allowed  to  stand,  although  the  frau- 
dulent purpose  may  be  defeated  without  superse- 
ding the  commission.  Ex  parte  Bourne,  2  G.  &  J. 
137. 

A  commission  issued  expressly  for  the  purpose  of 
putting  an  end  to  an  action  by  the  bankrupt  against 
the  petitioning  creditor,  will  not  be  suffered  to  stand, 
even  though  an  intention  of  working  it  appear.  Ex 
parte  Bourne,  f  G.  &  J.  137. 

Whether  a  commission  can  be  superseded  as  to 
one  of  two  bankrupts,  in  order  to  give  validity  to  a 
subsequent  commission  againt  the  other  with  a  third. 
Ex  parte  Burlton,  2  G.  &  J.  344. 

A  joint  commission,  invalid  in  its  concoction, 
may  be  superseded  as  to  one  of  the  bankrupts.  Ex 
parte  By  grave,  2  G.  &  J.  391. 

A  bankrupt  cannot,  after  he  has  obtained  his  cer- 
tificate, petition  to  supersede,  because  he  was  not  a 
trader.     Ex  parte  LevU,  2  G.  &  J.  208. 

(6)  Practice  upon  petitions  to  supersede* 

The  commission  cannot,  after  the  forty-second  day, 
be  superseded,  on  the  application  of  the  bankrupt 


before  his  surrender,  even  with  consent  of  creditors. 
Ex  parte  Peuker,  2  G.  &  J.  337. 

A  petition  for  a  supersedeas  may  be  sustained  at 
the  instance  of  the  bankrupt,  where  the  petition  is 
presented  before  the  forty-second  day.  Ex  parte 
NicWai,  2  G.&  J.  102. 

Commission  allowed  to  be  superseded  by  the  cob- 
sent  of  all  the  creditors,  where  the  bankruptcj  hM 
been  advertised  in  the  Gazette.  Ex  parte  Og^,  1 
G.  &  J.  250. 

A  separate  commission  being  sued  out  against  A, 
and  a  joint  commission  against  A  and  B,  Uie  assig- 
nees having  recovered  a  verdict  in  trover  against  C, 
under  the  first  commission  ;  the  Court  permitted  the 
amount  of  the  verdict,  so  brought  into  court,  to  abide 
the  event  of  a  petition  to  the  Lord  Chancellor,  to 
supersede  the  first  commission.  Hodgskinson  v.  Tn- 
vers,  1  Law  J.  K.B.  108,  s.  c.  1  B.  &  C.  257,  s.c 
2  D.  &  R.  409. 

Upon  the  petition  of  the  bankrupt's  solicitor,  sad 
all  the  creditors  who  had  proved,  the  Court  super- 
seded the  commission,  though  the  bankrupt  was 
abroad  and  had  not  surrendered.  Ex  parte  Carling, 
2  G.  &  J.  S5. 

(c)  Effect  of. 

When  a  commission  of  bankrupt  is  superseded, 
the  proceedings  are  to  many  purposes  nullities,  bat 
may  be  retained  by  the  Chancellor  for  safe  custody, 
and  ordered  to  be  deposited  in  the  bankrupt  office. 
Ez  parte  Shaw,  1  Jac.  270. 

(S)  Suits  in  Equity. 

A  bill  filed  by  the  assignees  of  a  bankrupt,  against 
him,  for  the  puipose  of  restraining  proceedings  at 
law  commenced  by  him,  tending  to  impeach  the  vi* ' 
lidity  of  the  commission,  was,  on  demurrer,  holden 
insupportable,  the  proper  course  being  by  petition. 
Kirkpatrick  v.  Dennett,  1  G.  &  J.  300. 

A  bill  in  equity  does  not  lie  by  the  assignees  of 
a  bankrupt  against  a  judgment  creditor,  and  the 
sheriff,  for  monies  levied  under  an  execution  upon 
a  judgment  by  nil  dieit, — the  remedy  is  by  petition. 
Mitchell  V.  Knott,  1  Sim.  397. 

To  a  bill  bv  assignees  of  a  bankrupt  against  per- 
sons indebted  to  his  estate,  a  plea  that  the  sdt  was 
not  instituted  with  the  consent  of  the  creditors,  at  a 
meeting  pursuant  to  the  5  Geo.  2,  c  30,  s.  38,  was 
allowed.  Ocktestonev,  Benson,  3  Law  J.  Chanc.  142, 
s.  c.  2  S.  &  S.  965. 

But  upon  a  bill  filed  before  the  bankruptcy  of  the 
plaintiff,  a  supplemental  bill  may  be  filed  without 
the  consent  of  creditors.  Bevan  v.  Lewis,  2  G.  &  J« 
245. 

To  a  bill  by  assignees  of  a  bankrupt,  a  plea  that 
the  suit  had  been  instituted  without  the  consent  of 
the  creditors,  or  of  the  commissioners,  as  requirsd 
by  the  statutes  5  Geo.  2,  c.  SO,  and  6  Geo.  4, 
c.  16,  was  allowed,  chiefly  on  the  ground  of  asimilsr 
plea  having  been  allowed  in  the  Court  of  Chancery, 
in  Oeklestone  r.  Bensofi.  Boson  v.  Williams,  2  Y.  & 
J.  475. 

(T)  Actions  at  Law. 

On  a  petition  to  the  Vice  Chancellor,  praving  for 
a  change  of  assignees,  his  Honour  ordered  tiiat  a 
new  assignment  should  be  executed  to  the  plaintiff, 
in  which  the  two  former  assignees  sheuld  join : 
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Held,  in  an  action  of  assumpsit,  that  as  only  one  of 
the  old  assignees  had  joined  in  the  execution  of  the 
assig^Dment  to  the  plaintiff,  the  other  being  out  of 
the  kingdom,  an  application  should  have  been  made 
to  tlie  Vice  Chaucellor,  as  by  his  order  both  the 
former  assignees  were  directed  to  execute  the  new 
assignment  to  the  plaintiff;  and  it  was  eith'er  neces- 
sary, that  sQch  oitler  should  have  been  complied 
widi,ora  reason  assigned  and  represented  to  the 
Vice  Chancellor  why  it  could  not  be  done.  Aldritt 
T.  Kittridge,  2  Law  J.  C.P.  15,  s.  c.  6  B.  Mo.  569. 

The  44tb  section  of  6  Geo.  4,  c.  16,  which  pro- 
vides for  the  bringing  of  actions  within  three  months, 
does  not  apply  to  actions  affecting  the  property  of 
the  bankmpt.     Frost  r.  Broola,  5  Law  J.  K.B.  231. 

Quare,  whether  a  sheriff,  who  seizes  and  sells 
goods  of  a  bankrupt  before  commission,  but  after  an 
act  of  bankmptcy,  without  notice,  is  liable  in  trover 
to  the  assignees.  Bayley  J.  dubitante,  at  Nisi  Frius. 
Baltn€  V.  Hutt4m,  2  G.  &  J.  101. 

The  correctness  of  the  bond  given  to  the  Lord 
Chanoellor  under  the  13th  section  of  the  Bankrupt 
Act,  cannot  be  disputed  at  Nisi  Prius,  in  an  action 
to  try  the  validity  of  the  commission,  in  the  case  in 
which  it  was  given.  Folks  v.  Scuddef,  3  C.  &  P. 
t3S.  [Best] 

(U)  Pleading. 

A  plea  of  bankruptcy  is  valid,  although  the  com- 
mission was  issued  subsequent  to  the  filing  of  the 
bUl.     TuTn9r  v.  Robinson^  1  S.  &  S.  3.  ' 

To  an  action  bj  the  assignees  of  a  bankrupt,  the 

defendant  cannot  plead  the  pending  of  a  former 

action*  brooght  against  him  by  the  bankrupt,  for  the 

same  c»qs%  of  action.   Biggs  v.  Cox,  4  Law  J.  K.B. 

*  58,  s.  c  4  B.  &  C.  920,  s.  c  7  D.  &  R.  409. 

A  plea  of  puii  darrnn  continuance  of  bankruptcy 
is  sufficiently  verified  by  an  affidavit  averring  the 
ple^to  be  tme,  to  the  best  of  the  deponent's  know- 
ledge, information,  and  belief.  Sharpe  v.  Withamg 
1  M'Clel.  &  Y.  350. 

A  defendant,  who  has  pleaded  the  general  issue 
to  an  action,  brought  against  him  by  the  assignee  of 
a  bankrupt,  without  giring  notice  of  his  intention 
to  dispute  the  bankmptcy,  may  obtain  a  judge's 
order  for  leave  to  withdraw  such  plea,  and  plead  tU 
novo  on  the  notice  required  by  the  49  Geo.  3,  c.  121 , 
s«  10,  being  given.  Gardiir  v.  Slack,  6  B.  Mo. 
489. 

A  person  drew  a  bill  of  exchange,  payable  to  an 
nnoertificated  bankrupt  or  order.  The  bankrupt  in- 
dorsed it,  and  it  came  into  the  hands  of  an  innocent 
holder.  The  assignees  did  not  interfere.  The 
holder  brought  an  action  against  the  drawer,  who 
pleaded  the  bankruptcy  of  (he  payee  and  the  want 
of  consent  of  the  assignees ;  but  the  Court  held  that 
the  plea  was  bad,  and  the  holder  recovered.  Drayton 
▼.  DflZe,  2  Law  J.  K.B.  20,  s.  c.  2  B.  &  C.  293, 
&  c.  5  D.  &  R.  534. 

If  the  defendant  plead  the  bankruptcy  of  the 
plaintiff  in  bar,  be  must  allege  as  a  fact,  that  the 
plaintiff  was  a  bankrupt ;  and  it  is  not  sufficient  to 
state  that  a  commission  issued,  and  that  the  plaintiff 
under  that  commission  was  declared  and  aoljudged 
to  be  a  bankrupt 

Soch  a  plea  sbonld  state  the  trading,  the  act  of 
bankruptcy,  and  the  petitioning  creditor's  debt. 

This  mle  appliee  to  the  case  of  a  defendant,  in 


England,  pleading,  that  the  plaintiff  became  a  bank- 
rupt in  Ireland. 

The  omission  to  aver,  as  a  fact,  that  the  plaintiff 
became  a  bankrupt^  is  not  cured  by  the  plaintiff  re- 
plying that  he  has  obtained  his  certificate  under  the 
commission. 

Whether  in  debt  on  judgment,  a  replication  to  a 
plea  of  bankruptcy  in  the  plaintiff  after  the  accruing 
of  the  cause  ot  action,  whereon 'judgment  was  re- 
covered, that  plaintiff  obtained  his  certificate  before 
the  judgment  was  recovered,  should  allege  expressly 
that  the  certificate  was  obtained  after  the  commis- 
sion issued — quare.  Guiuess  v.  Carroll,  6  Law  J. 
K.B.  238,  a.  c.  2  M.  &  R.  132. 

(V)  Evidence. 
(<k)  In  general. 

The  declarations  of  a  party  suing  as  assignee  of  a 
bankrupt,  made  before  he  became  such,  are  not  ad- 
missible against  him.  Fenwick  v.  Thornton,  1  M.  & 
M.51.  [Abbott] 

Declarations  of  the  bankrupt  after  the  act  of  bank- 
ruptcy, tending  to  shew  that  the  commission  was 
fraudulent:  Held  to  have  been  properly  admitted  as 
part  of  the  res  gett^.  Tfumpson  y.  Bridges,  8  Taunt. 
336,  s.  c.  2  B.  Mo.  376. 

Declarations  made  by  a  bankrupt  after  his  bank- 
ruptcy, are  not  admissible  in  evidence.  Schoolutg 
V.  Lee,  3  Stark.  149.  [Abbott] 

Books  containing  transactions  between  a  creditor 
(to  whom  they  belong,)  and  the  bankrupt,  are  not 
admissible,  if  the  former  is  availing  himself  of  the 
benefit  of  the  commission.  Ex  parte  Woolley,  1  G. 
&  J.  395. 

Semble — That  a  letter,  written  by  a  bankrupt 
before  the  commission  issued,  though  after  the  act 
of  bankruptcy,  is  admissible  in  evidence,  in  support 
of  tiie  petitioning  creditor's  debt; — but,  on  motion, 
the  Court  granted  a  rule  to  shew  cause.  Sanderson 
V.  Laferest,  1  C.  &  P.  46.  [Burrough] 

An  account  stated  by  the  assignees  of  a  bankrupt, 
is  not  supported  by  an  admission  by  a  defendant, 
that  he  has  received  money  from  the  bankrupt  after 
an  act  of  bankruptcy.  Stafford  v.  Clark,  1  C.  &  P. 
403.  [Best] 

In  an  action  by  the  assignees  of  a  bankrupt,  to 
support  the  act  of  bankruptcy,  the  bankrupt  may 
allow  his  attorney  to  give  in  evidence  privileged 
communications  made  before  the  bankruptcy.  Merle 
V.  Afore,  1  R.  &  M.  390.  [Best] 

Ah  admission  by  a  debtor  of  the  right  of  the 
assignee  of  a  bankrupt,  dispenses  with  the  necessity 
of  giving  the  usual  proofs  in  support  of  the  com- 
mission ;  as  where  such  debtor,  on  being  applied  to 
for  paymeut,  said,  "  I  will  call  and  pay  the  money,** 
Pope  V.  Monk,  2  C.  &  P.  112.  [Abbott] 

An  entry  in  a  bankrupt's  ledger  is  evidence, 
though  the  witness,  who  produces  it,  did  not  make 
the  entry  himself.  Hawkins  v.  Howard  ^  Gibbs,  1 
C.  &  P.  222.  [Gifford] 

Examinations  of  parties  before  commissioners  of 
bankrupt,  are  evidence  in  actions  against  them  by 
the  assignees,  unless  such  examinations  were  ob- 
tained by  imposition,  or  under  duress.  Itohson  v. 
Alexander,  6  Law  J.  C.P.  Ill,  s.  c.  1  M.  &  P.  448. 

In  an  action  brought  by  a  bankrupt's  assignees,  a 
letter  written  by  the  defendant  entitled  in  the  cause, 
is  not  such  an  acknowledgment  of  tlieir  title  as  as- 
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U  tke  MM  tf  ih£  mmg9£et,  tbej  muat  be  nonaidted. 
Tmrlur  t.  Bmrrmt,  5  C.  &  P.  85.  [Tenterdea] 

If  oae  baja  gooda  of  a  baakmpt  vnder  aech  dr- 
anaatanees  at  will  entitle  bia  aaaigneea  to  ■'•^T'tiin 
trover  lor  tbca,  aoefa  bujing  ia  in  itaelf  a  oonver- 
aioB,  aad  tbe  aaaigneea  need  not  addnea  eridence  of 
a  demand  and  reluaaL  Yata  t.  Ccnwv,  3  C.  &  P. 
96.  [Tenterdea] 

(O  KoUee  to  ditpuU. 

Where  tbe  notiee  of  diapoting  the  aet  of  bank- 
rvptcj  0mly  baa  been  given,  the  plaintiffs  are  bound 
to  prore  the  petitioning  creditor's  debt ;  and,  as  it 
aj>peared  a  doubtfnl  one  on  the  face  of  tbe  deposi- 
tion, the  Court  would  not  grant  a  new  trial  on  tbe 
ground  of  surprise.  Andrews  r.  Mereer,  1  Lew  J. 
K.B.  78. 

]f  aaaigneea  sue  under  acoounijaion  of  bankrupt 
iasued  between  the  2d  of  M aj,  and  Ist  of  September 
1833,  the  fbranal  proola  of  the  commiaaion  must  be 
msde  out,  whether  notice  baa  been  given  or  not. 
CUe$  V,  PffweU,  f  C.  &  P.  259.  [Littledale] 

A  notice  to  aaaigneea,  under  the  6  Geo.  4,  c.  16, 
a.  90,  must  state  what  particular  ingredient  in  the 
bankruptcj  will  be  diapnted — whether  the  trading, 
tbe  act  of  baakruptcj,  or  the  petitioning  creditors 
debt,  or  an  of  them,  enumerating  each.  A  notice 
that  the  "  baakruptcj  "  would  be  diaputed,  was  held 
to  be  too  general ;  and  not  to  put  the  aaaigneea  to 
proof  in  support  of  the  commission.  Trimley  ▼. 
Unrnm,  6  Law  J.  K.B.  f  18,  a.  c  6  B.  &  C.  557. 

If  notice  of  disputing  an  act  of  bankruptcy  be 
arrved  on  tbe  clerk  of  the  aaaignee,  at  hia  counting 
boose,  that  iB  a  good  aerrice  of  it.  Widger  r. 
Browning,  t  C.  U  T.  ^5,  s.  c  1  M.  &  M.  27. 
[AbbotiJ 

la  an  action  hy  the  assignee  of  a  bankrupt,  a  plea 
was  delivered  to  the  plaintiff's  attomej  by  a  clerk 
of  tbe  defendant's  attomej,  who,  through  mistake, 
Mttitted  to  deliver  with  it  a  notice  to  dispute  tbe 
bsftkroptcj*  A  few  hours  after,  aa  aoon  as  tbe 
omission  was  discovered,  the  plea  was  fetched  away 
OB  the  pretence  that  there  waa  some  error  in  it;  and, 
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of  Common  Pleaa,  under  tbe  carcnmataneea,  gnalcd 
a  new  trial,  on  paj^«nt  bj  tbadelieBdaat'sattonwf 
of  tbe  eoata  aa  betmeen  attomej  aad  dieat  Lev- 
remee  t.  Crmwder,  6  Law  J.  CP.  ItS,  a.  c  1  M.  & 
P.  511,  a.c.3a&  P.  230. 

It  cannot  be  conaidercd  at  Niai  Prtua,  wbedier  dM 
d^ndant'a  attonev  baa  agreed  toaeeepc  a  aotice  to 
diapote  which  bad  been  d^verad  after  tbe  tone 
mentioned  in  tbe  act  of  partiaaMnt.  Feflb  v.  SaU' 
der,  3C.  &  P.  t^.  (Best] 

In  an  action  brought  bj  the  aaaigneea,  ualemaotiM 
to  diapute  tbe  baakruptcj  baa  been  girea,  not  oalj 
will  thej  not  be  required  to  addnee  proof  ia  nj^MVt 
of  tbe  commiaaion,  but  no  proof  wiO  be  reoared 
againat  it.  Bemattmi  t.  Emrt  tf  Glomgall,  6  Lav  J. 
K.B.  26,  a.  c  1  M.  &  R.  326. 

Tbere  ia  not  anj  neceaaitj  for  potting  ia  tbe  pro* 
eeedinga  as  evidence,  where  there  is  no  notiee  to 
diapute  the  rommisaion.  Btfpmm  ▼.  Leris,  2  G.  & 
J.  245. 

In  an  action  bj  the  aaaigneea  of  abankrupt,  when 
no  notice  of  diipoting  tbe  commiaaion  baa  beea  de- 
livered, the  depoaitiona  under  the  oooamiaiioa  an 
not,  bj  the  49  Gea  3,  c.  121,  made  ooodaaive  eri* 
denoe.  doper  r.  Maehm,  2  Law  J.  C  J*.  66,  a.  e. 
1  Bing.  426,  a.  c.  8  B.  Mo.  536. 

In  an  action  bj  aaaigneea  of  a  bankrapc  fiir  a  de- 
mand for  which  the  bukrupt,  if  solvent,  migbtaoe, 
the  depoaitiona  are  oonduaive  evidence  of  the 
matten  contained  in  them,  nnleaa  the  bankrupt, 
within  the  tiaae  preacribed  bj  the  statate  6  Geo.  4, 
c  16,  a.  92,  givea  notice  of  bia  iatention  to  diapote 
tbe  oonimission,  although  the  action  waa  commenced, 
and  notice  given  bj  the  defendant  that  be  woold 
dispute  tbe  act  of  bankruptcj,  &c.  within  the  tine 
allowed  to  the  bankrupt  to  give  aueh  notice,  if  tbe 
cause  be  not  brought  to  trial  till  after  that  tiaie  ia 
elapsed.  Earith  v.  Schroder,  1 M.  &  M.  24.  [Abbott] 

Where,  in  an  action  bj  a  person  againat  wfaoai  a 
commission  had  issued,  against  his  aaaignees,  for 
araaulting  him,  and  entering  bia  booae,  thej  pro- 
duced the  proceedings  before  tbe  commissiooera^  to 
shew  that  tbej  had  been  appointed  aaaigneea ;  on 
which  the  plaintiff's  counsel  examined  them,  aad 
raised  an  objection  to  the  petitioning  creditor'a  debt : 
Held,  that  he  bad  no  right  to  do  ao,  the  plaintiff 
having  given  no  notice  to  tbe  aaaigneea  that  he  in- 
tended to  diapute  anj  of  the  procMdinga  under  tbe 
commiaaion.  M'Beattte  v.  Coefce,  5  Law  J.  C.P.  26, 
a.  c.  4  Bing.  34. 

If  a  person,  who  ia  in  fact  aaaignee  of  a  bankrapt, 
be  aued  in  trover,  and  it  appear  that  he  daima  tbe 
goods  as  propertj  belonging  to  tbe  bankrupt;  in 
making  out  this  defiance,  be  need  not  give  eTidenoe 
of  tbe  trading,  &c.  onleas  there  haa  been  notice  of 
disputing  the  commission,  although  be  be  not,  in 
point  of  form,  tued  at  auignse,  Newport  v.  HoUingt^ 
3  C.  &  P.  223.  [Vaughan] 

(c)  Of  the  Debt,  Trading,  and  Aet  of  Baakrufitey* 

An  acknowledgment  bj  a  bankrupt  of  the  petition- 
ing creditor'a  debt,  in  a  conversation,  which  took 
place  between  him  and  a  third  person,  after  tbe  act 
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01  kukkraptcy,  bat  befort  tbe  commission  issued,  is 
not  sdmisstbfe  in  evidencs  to  sappoit  the  petition- 
ing creditor's  debt.  Smalleomb  r.  Brugeg,  19  Price, 
136,  s.  c.  M'Clel.  45. 

To  prove  tbe  petitioning  creditor's  debt,  tbe  pro- 
oeediogs  nnder  the  commission  were  produced : 
Held,  that  tbe  defendant's  oonnsel  bad  only  a  right 
to  look  at  tboee  depositions  which  were  neoessarj  to 
support  tbe  fact  for  which  they  were  produced. 
Sloford  T.  Clark,  1  C.  &  P.  «6.  [Burrough] 

Where  no  notice  of  disputing  a  commission  of 
bankrupt  hare  been  given,  on  the  production  of  the 
proeeeaings,  tbe  deposition  of  tbe  petitiouing  ore- 
ditor's  debt  is  snfficient  proof,  not  only  of  the  dtbt 
itself,  but  of  tbe  eharacter  in  which  he  claims  it ; 
and,  therefore,  where  tbe  petitioning  creditor  under 
one  bankruptcy,  was  tbe  assignee  of  another  bank- 
rupt, bis  deposition,  found  among  the  proceedings 
of  the  first-nnmed  bankrupt,  was  sufficient  proof  that 
he  was  the  assignee  of  the  latter-mentioned  bank- 
rupt. Sfcai/e  T.  Heword,  2  Law  J.  K.B.  106,  s.  c  S 
B.  &  C.  560,  s.  e.  4  D.  &  R.  37. 

Where,  in  an  action  for  money  bad  and  reoeived, 
brought  by  a  petitioning  creditor  and  another  assignee 
of  a  bankrupt  against  a  sheriff,  for  the  amount  of 
money  levied  by  n  Jigri  faeitu  on  tbe  bankrupt's 
estate ;  the  proof  of  the  petitioning  creditor's  aebt 
was  merely  tbe  single  vrimA  faeU  evidence  of  the 
acceptance  of  a  bill  of  exchange  by  the,  bankrupt 
before  the  bankruptcy,  unfortified  bv  any  proof  of 
consideration  (there  having  been  a  notice  given  that 
the  plaintiff  would  be  required  to  prove  the  consi- 
deration), and  where  the  parties  were  connected  by 
relationship,  and  did  not  appear  to  be  connected  in 
business ;  and  where  there  were  other  circumstances 
of  suspicion  sunounding  the  transaction :  It  was 
holden  to  be  a  question  for  the  jury,  on  tbe  whole 
matter,  to  pronounce  the  debt  collusive  or  bondjide, 
notwithstanding  no  direct  evidence  wss  given  to 
impeeeb  tbe  acceptance ;  coosequentlr,  where  there 
are  circumatances  of  suspicion,  and  the  plaintiff  has 
notice  that  hs  will  be  required  to  prove  considera- 
tion, although,  generally,  the  plaintiff  is  not  under 
any  neceaaity  to  prove  the  consideration,  unless  it 
be  impeached,  yet,  under  those  circumstances,  the 
jurv  have  a  right  to  require  something  to  corroborate, 
and  in  tbe  absence  of  such  corroboration,  the  jury 
may  decide  against  the  document.  Abraham  v. 
George,  11  Price,  4S3w 

Statements  made  by  a  bankrupt,  respecting  his 
trade,  to  a  creditor,  are  not  evidence  to  prove  his 
trading.     BrmUy  v.  King,  1  C.  &  P.  647.  [Best] 

In  an  action  by  tbe  assignees  of  a  bankrupt,  they 
cannot,  in  order  to  prove  his  trading,  give  in  evi- 
dence declarations  made  by  him  previous  to  his 
bankniptey.-  Brinlty  v.  King,  1  R.  &  M.  228,  s.  o. 
1  C.  fie  P.  646.  [Best] 

Proof  of  die  mere  breach  of  an  engagement  to 
meet  a  creditor  to  arrange  for  giving  security  for  a 
debt,  is  not  sufficient  evidence  of  the  commission  of 
an  aet  of  bankruptcy,  unaccompanied  by  evidence 
of  intent,  on  tbe  part  of  the  debtor,  to  delay  bis 
creditors.  Tuektr  v.  Joms,  t  Law  J.  C.P.  98,  s.  c 
S  Bing. «. 

Wbere  a  oonmiission  of  bankruptcy  described  a 
party  as  a  dealer  in  a  particular  trade,  but  from  the 
eyidenoe  of  dealings,  it  appeared  that  be  was  in  a 
diffiBraat  trade,  tbe  Court  granted  a  new  trial  on 


tbe  ground  of  surprise.     HaU  v.  Small,  8  TaunL 
730. 

But,  held,  that  evidence  of  a  dealing  in  hops  was 

Jtroperly  admitted  in  a  cause  brought  to  tiy  the  va- 
idity  of  a  commission  of  bankrupt,  describing  the 
plaintiff  as  dealer  in  eattU,  seeking  his  trade  of  liv- 
ing by  buying  and  selling.     Hale  v.  Small,  2  B.  fie 

B.  25. 

Where  a  notice  to  dispute  has  been  given,  the 
trade  ascribed  to  the  bankrupt  in  his  description  in 
the  commission,  does  not  limit  the  assignees  to  prove 
him  to  be  of  that  particular  trade.  Proof  of  any 
other  trading  within  the  meaning  of  the  6  Geo.4,  a* 
16,  will  be  sufficient.  Bemoicotti  v.  GUngall,  6 
Law  J.  K.B.  26,  s.  c.  1  M.  fie  R.  326. 

Disclosures  made  by  a  bankrupt  to  his  attorney, 
are  admissible  to  prove  an  act  of  bankruptcy,  if  the 
former  consents.  Merle  v.  Moore,  2  C.  fie  P.  275. 
[Best] 

Depositions  taken  before  commissioners  of  bank- 
rupt, stating  that  a  trader  promised  to  meet  one  of 
his  creditors  at  tbe  office  of  his  solicitors,  in  order 
to  give  him  security  for  a  debt,  but  that  he  did  not 
attend  tbe  appointment,  but  altogether  absented 
himself,  are  not  of  themselves  sufficient  evidence  of 
tbe  commission  of  an  act  of  bankruptcy  under  the 
statute  49  Geo.  3,  c.  121,  s.  10,  as  it  was  not  stated 
that  he  absented  himself  with  sn  intent  to  delay 
such  creditor.  Tucker  v.  Jonet,  2  Bing.  2 ;  s.  o.  ss 
Toleman  v.  Jonet,  9  B.  Mo.  24. 

To  prove  an  act  of  bankruptcy  in  a  trader  who  is 
a  member  of  pariiament,  by  his  not  paying  or  secur- 
ing to  a  creditor  a  debt  of  «^100  after  the  suing 
out  of  a  writ  of  summons,  fiec.  it  is  not  absolutely 
necessary  to  call  the  creditor.     Burton  v.  Groen,  5 

C.  fie  P.  306.  [Tenterden] 

An  act  of  bankruptcy  cannet  be  proved  by  the 
bankrupt.  Sanderton  v.  Laferett,  1  C.  fie  P.  46. 
[Burrough] 

(d)  AdmiuibHity  of  Depotitioni  and  Proeeedingi 
under  the  Commiuiotu 

Where  a  commission  of  bankrupt  was  sued  out  in 
January  1825,  and  the  party  obtained  bis  certificate 
under  it,  in  the  month  of  November  foUowing: 
Held,  that  such  certificate  was  admissible  in  evi- 
dence, without  having  been  enrolled  or  entered  of 
record,  according  to  tbe  provisions  of  the  statute  5 
Geo.  4,  c.  98,  and  6  Geo.4,  c.  16.  Tattle  v.  Grim- 
wood,  4  Law  J.  C.P.  174,  s.  c  3  Bing.  493. 

Material  facts,  which  have  transpired  before  com- 
missioners of  bankrupt,  are  admissible  in  evidence, 
though  they  have  not  been  taken  down  in  writing. 
Rowland  v.  Ashby,  1  C.  fie  P.  649,  s.  c.  1  R.  fie  M. 
231.  [Best] 

If  a  person  who  has  numerous  dealings  with  a 
bankrupt,  on  being  examined  before  the  commis- 
sioners, does  not  bring  his  books  with  him,  but, 
while  under  examination,  consents  that  the  accoun- 
tant to  the  commission  shall  make  extracts  from 
them;  these  extracts  cannot  be  used  as  evidence 
against  him,  without  also  reading  his  examination. 
Yatei  v.  Camew,  3  C.  fie  P.  98.  [Tenterden] 

(«)  Competency  of  Witneetes, 

The  assignee  of  a  bankrupt  brought  an  action 
on  tbe  9tb  Anne,  c.  14,  to  recover  money  which 
the  bankrupt  had  lost  at  play.    Tbe  bankrupt,  who 
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bid  obtainAdbUcOTtiBcite.irucalled  IS  a  witnaw 
b)  proTe  the  lo» :  Held,  that  he  wu  in  com  pe  tea  I, 
but  Ihit  hU  compaCeDcy  might  b«  restored  bj  tbies 
Teleuai  being  giiBn,^fir>l,  by  the  buikrupt  (o  the 
laaignea  ;  Hcondly,  by  ill  the  creditonto  the  bink- 
rupt ;  thirdly,  by  the  tuiguee  (who  ma  not  i  cce- 
dilor)  to  the  bankrupt.  Held  alio,  that  a  year  afler 
tha  commisBion  iuued,  it  miebt  be  praiumed  that 
all  the  creditor!  bad  prOTed,  and  that  a  ntlewe, 
■igsed  by  ill  thoM  who  had  prored,  might  ihererore 
ba  coDaidared  ai  a  rel«Hia  by  all  the  credilon. 
CarltTT.  Abbott,  1  B.  &  C. 444.  B.C.I  D.&R. 575. 

of  bankruptcy,  a  creditor  cannot  be  admitted  u  a 
wiraeia,     Ha((mY.  Homer,  1  C.  &  P.  108.  [Park] 

A  creditor,  wba  baa  rehaaed  tbe  ajsigneea,  on  an 
undertaking  by  Ibem  to  pay  bim  what  la  jually  due 
to  bim,  ia  a  competent  witoeaa.  Sinclair  r.  Sievn- 
WB,  1  a  &  P.  588.  [Best] 

FroceediDga  under  aconimiBBiDD  of  bankruptcy, 
are  inadmisiible  in  a  collateral  action,  if  it  would 
prejudice  the  issigDess.  Laing  r.  Barelay,  3  Stark. 
38.  [Abbott] 

A  bankrupt  nbo  baa  obtained  his  certificate,  may 
be  a  wilneai  coinpeteat  to  pmre  the  handwriting  of 
the  commiiaionerato  the  proceedingi  bad  under  tbe 
conuniairion.  Morgan  t.  Vrjor,  1  Law  J.  K^.  8*4. 
a.  c.  S  B.  &  C.  14,  s.  c.  3  D.  &  R.  X15. 

Id  an  action  by  tbe  aaaigDsas  of  a  bankrupt,  tbe 
bankrupt  U  rendered  a  coQipeleDt  witneis,  by  bta 
stating  on  tbe  wir  din,  that  be  bu  obtained  hla 
cetti6cate,  and  released  his  aaaienccs-  CartUli  r. 
Eady,  1  C.  &  P.  834.  [Park] 

It  a  defendant,  on  b«ing  auad  by  tbe  assigoees  ot 
a  bankrupt,  does  not  gire  nolice  of  his  iDtantion  of 
disputing  the  Talidity  of  the  binkniptcy,  it  would 
appear  that  tbe  bankrupt,  who  bu  obtained  bia  car- 
tiJGeate,  and  released  tbe  aurplua,  may  prOTs  that 
the  proceedings  produced  by  tbe  Bsaigneei,  are  those 
which  were  made  evailBbte  under  tbe  commiaaioB, 
Morgan  T.  Priet,  3  Stark.  58.  [Abbott] 


(W)  pE*cncE  o 


I   Petitions   i 


A  petition  end  commisaioD  were  permitted  to  be 
amended  after  tbe  commissioD  had  twen  prosecuted, 
illboDgb  tbe  error  was  iti  tbe  description  of  tbe 
petitioniBg  creditor,  the  docket  papan  being  cor- 
rect.    Er  parti  GulhHt,  1  G.  fit  J.  S45. 

Unless  notice  has  been  girenof  tbe  party's  inten- 
tion to  nuke  the  application,  no  application  to  take 
a  petitioD  outofits  turn  can  ba  ^eard.  £i  porM 
IB  r<  Bell,  1  G.  &  J.  IBS. 

Where  aSdarits  are  filed  in  answer,  it  U  m 
wairerof  an  objection  to  the  sfGdaiils  in  support  of 
tbe  petition,  tbtt  they  were  filed  before  tbe  petition 
was  presented.     Ei  parit  Gilpin,  1  G.  &  J.  183. 

A  petition  to  luporsede  a  commiasion  for  want  of 
an  set  of  bankruptcy,  not  presented  until  two  yean 
eflertbe  issaingof tbecommiuion,  dismissed.  Ex 
pant  AMI,  1  G.  &  J.  199. 

One  petition  to  stay  a  certiBcate  being  presented, 
pending  that,  snothcr  wu  presented,  butsubaequent 
>o  tbe  eipimion  of  three  wveba  from  the  notice  in 
the  Gaiella  :  Held,  that  tbe  last  petition  was  irre- 
gnUr,  it  baring  been  pteaented  oat  of  time,  and 
EDuBt  consequently  be  dischstged,  with  costs.  Et 
■pant  IPrigftt,  1  G.  &  J,  35«. 


Tbe  solicitor  who  attMli,  and  also  presmii,  a 
petition,  need  not,  in  bia  attestation,  atala  bimsalf 
to  be  solicitor  in  the  matter  of  the  pfltitien.  pro- 
vided it  appear  elsawhero  lliat  he  actnallj  did  pra- 
gent  tbs  petition.  £i  pirl>  ll'ijliiiuini,  l  G.  & 
J.  353. 

Tbe  attestation  in  a  petition,  "  authenticated  by 
me  J.  L.  solicitor  to  tlie  petitioner,"  was  hohUa 
not  a  compliance  with  tbe  order  made  Augoil  \l, 
1809.     £i  parO  Dambtll,  8  G.  &  J.  lit. 

Where  a  petition  was  ordered  to  stand  orer,  lb* 

Eetitioner  paying  tbs  costs  of  tbe  day,  wbicb  coila 
ad  not  bean  paid  preiious  to  a  subseqoent  applica- 
tion :  It  was  holden  no  abjection,  in  the  abjenn  of 
an  affidarit  of  a  demand  banng  been  mad*.  £t 
paMti:.sM:A,8G.fic  J.7g. 

A  petition  in  bankruptcy  presented  by  a  solicitor 
muit  be  duly  atiested,  unlesi  it  appeara  on  the  fit* 
of  tbe  petition  that  tbe  petitioner  ia  a  solicitor.  Ei 
paru  Cole,  5  Law  J.  Chine.  100,  s.  c.  8G.  fii  J.  169. 
Tbe  title  to  *  petition  in  bankruptcy.  i>  aix 
Titiated  by  its  being  also  entitled  "  In  Chancery." 
Ei  parte  Hudan,  1  G.  fii  J.  88B. 

Where  a  petition  ia  ordered  to  attnd  oier  oatil 
ifier  a  trial,  there  need  not  bo  a  new  petition  forfiu- 
t  G.  in  J.  130. 


If  a 


B  ordered  t 


tsnd    c 


application  is  made  for  leiTe  to  file  further  aSiiiari  . 
neither  party  can  Tiiy  tbe  caae  before  the  Court  by 
nsir  eridence..  Ex  parit  Eawiinion,  3  Lav  J. 
Cbano.  54. 

If  an  affidirit  appears  to  have  baen  mide  ia  tbt 
couriB  of  a  j  udicial  proceeding  in  the  bankruptcy,  it 
is  BuSicieDt,  though  it  be  not  headed  "In  tbemaltir 
of  the  bankruptcy."  Ei  parit  Siiaosdi,  t  G.  fiiJ.  41. 

An  aRidovit  may  be  reed,  tbougb  not  entitled  in 
baokruptoy,  if  it  appears  sufficiently  that  it  wit 
made  and  used  for  proiiug  a  debt  uader  tbe  com- 
miuion.     Ex  parte  Simandi,  3  Law  J.  Cbauc.  99. 

Affidavit  BworD  before  the  clerk  of  tbe  solicitor 
to  the  commiaiian  not  allowed  to  be  read.  £i  ;«irn 
Gr>«i,  IG.  fii  J.  16. 

Where,  under  an  order  in  bankruptcy,  money  i) 
directed  to  be  paid,  the  neit  order  ia  to  pay  iiidiin 
fourdaya  or  stand  committed.     Ex  partt  Daeim, 

1G.&  j.asr. 

(X)  Ot  Costs. 

Tbe  words  "  costs  occasioned  by  an  spplicslioD," 
include  costs  of  an  interlocutory  order,  when  Bids 
in  pursuance  of  part  of  the  application;  but  costs  (tf 
the  dey,  unless  a  special  order  is  made,  are  not  In- 
dnded.     Eiparle  Greeu,  1  G.  &  J.  188. 

A  petition  to  stay  tbe  bankrupt's  certificate,  on 
tbe  ground  of  fniidulent  conduct  bofore  the  hank- 
mptcy.  will  always  be  dismissed  with  coats.  Ex 
parti  Ruutll,  1  Law  J.  Cbanc  38. 

respect  of  costs,  by  a  aeparate  petition  aa  to  CCAts 
only  ;  buthe  may  present  a  petition  for  a  rehearing, 
as  to  whether  they  are  payable  out  of  a  particular 
fund,  or  to  be  paid  peiiiHiiily.  E:t  parts  Jiaino, 
1  G.&  J.e59. 

If  B  bankrupt,  by  misrepresentntian,  induces  bis 
assignees  to  prosecute  an  action  which  be  bad 
commenced,  and  tbey  fail  in  it  in  conaequence  of 
circnmataneea  being  ptored  by  the  defaiidant, 
wbich   war*   clearly  an  answer  to  it,  nod  were 
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known  to  tbe  bankrupt,  but  were  concealed  by  Lim 
from  bis  assignees,  tbe  Coart  will  not  order  tbe 
assignees  to  reimburse  or  indemnify  bim  in  respect 
of  tbe  costs  to  wbicb  be  becomes  liable  at  law,  by 
the  failure  of  tbe  action.  Ex  parte  Seaman,  1  Lew 
J.  Cbanc  117,  s.  c.  1  G.  &  J.  «60. 

An  order  for  taxing  tbe  bill  of  costs  of  tlie  soli- 
citor  to  a  commission  of  bankrupt,  cannot  be  made 
upon  motion  :  it  most  be  sought  by  petition.  Anon. 
2  Law  J.  Cbanc.  181. 

An  equitable  mortgagee  of  property  belonging  to 
a  bankrupt,  who  has  written  evidence  of  tbe  mort- 
gage, will  be  allowed  tbe  costs  of  bis  petition  for 
the  sale  of  tbe  premises,  though  tbe  petition  further 
prays,  that  he  may  be  at  liberty  to  be  a  bidder  at 
the  sale.     Ex  parte  Jaekson,  S  Law  J.  Cbanc.  11. 

Tbe  Court  will  dismiss  a  petition  to  supersede  a 
commission,  before  the  bankrupt  has  surrendered, 
with  costs.    Ex  parte  Wilkinson,  1  G.  &  J.  387. 

The  costs  of  a  petition  by  a  bankrupt  for  his 
certificate,  presented  after  the  petition  day,  will 
not  be  allowed.     Ex  parte  Birek,  S  G.  &  J.  206. 

If  assignees  of  a  bankrupt,  suing  for  a  debt  due 
before  tbe  bankruptcy,  receire  notice  of  disputing 
tbe  trading,  &c.,  the  Judge  will  only  grant  them  a 
certificate  for  tbe  costs  of  produeing  tbe  depositions, 
and  not  for  tbe  costs  of  the  attorney's  attendance, 
or  of  witnesses  to  prove  the  bankruptcy.  Ralpho  v. 
Daves,  3  C.  &  P.  S6«.  [Tcnterden] 

When  a  petitioner  does  not  appear,  tbe  respon- 
dent is  entitled  to  his  costs  upon  producing  an 
office  copy  of  the  petitioner's  affidavit  of  service. 
Ex  parte  Garth, «  G.  &  J.  S92. 

(Y)  Op  the  Solicitor. 

If  a  commission  is  superaeded,  and  costs  are  given 
against  tbe  Solicitor  who  sued  it  out,  as  well  as 
against  the  other  respondents,  be  cannot  bring  an 
action  for  tbe  costs  of  the  commission,  against  a 
person  who  was  an  assignee  under  it.  Ex  parte 
RawHnsan,  3  Law  J.  Cbanc.  54. 

Tbe  solicitor  suing  out  a  commission  must  be 
the  person  actually  and  bond  fide  suing  it  out,  and 
no  other  person  ought  to  have  any  concern  in  it. 

Tbe  solicitor  to  a  commission  must  have  no  in- 
terest in  the  fees  of  the  commissioners;  nor  any 
commissioner  in  the  fees  of  the  solicitor. 

Wherever  a  petition  seeks  to  superaede  a  com- 
mission on  tbe  gronnd  of  concert,  to  which  the 
solicitor  19  a  party,  it  is  not  enough  for  the  Court 
(the  petition  not  being  resisted,)  to  superaede  the 
coBunission,  but  the  conduct  of  the  solicitor  ought 
to  be  sifted  to  tbe  bottom. 

Upon  a  petition  charging  a  solicitor  with  impro- 
per conduct,  costs  will  be  given  against  him,  as 

between  solicitor  and  client.     In  re ,  ?  Law  J. 

Cbanc.  177. 

On  petition,  tbe  Court  ordered  tbe  solicitor  of 
a  bankrupt's  vendee  to  attend  before  tbe  commis- 
noners,  without  prejudice  to  any  question  of  con- 
identid  communications.  Ex'parte  Hodgson,  1 
G.&  J.ti. 

It  was  agreed  between  the  bankrupt  and  bis  ore- 
ditors,  that  tbe  commission  should  be  supeneded  ; 
to  facilitate  wbioh,  the  bankrupt  paid  the  solicitor's 
bill  vrithont  taxation.  On  petition,  the  Court 
ordered  the  bill  to  be  taxed.  Ex  parte  Heyden,  2 
G.  &  J.  5f. 


Tbe  solicitor  to  a  commission  is  in  no  case 
liable  to  the  messenger,  except  upon  special  con- 
tract    Ex  parte  Barwood,  2  G.  &  J.  70. 

The  solicitor  to  the  assignee  of  a  bankrupt  is  not 
competent  to  give  a  consent  to  waive  notice  of  the 
hearing  of  an  insolvent's  petition.  In  re  McCarthy, 
1  Cress.  56. 

Where  the  mortgaged  estate  of  a  bankrupt  is 
sold  under  tbe  order  in  Chancery  of  8tb  March, 
1794,  at  the  request  of  the  mortgagee,  and  the 
mortgagee  is  tbe  purchaser  at  the  sale,  be  is  liable, 
in  an  action  for  money  paid,  to  reimburse  tbe  solici- 
tor under  tbe  commission  the  expenses  of  tbe  sale. 
Boto/esY.  Perring  2  B.  &  B.  457,  a.  c.  5  B.  Mo.  290. 

A  Master*s  jurisdiction  to  tax  tbe  bill  of  costs  of 
the  solicitor  to  a  commission,  under  5  Geo.  2,  c.  SO, 
s.  46,  is  not  conclusive  until  the  Master  shall  have 
signed  his  certificate.  Ex  parte  Neafe,  2  G.  &  J.  226. 

A  petition  to  tax  a  bill  after  payment  must  state 
objectionable  items.  Ex  parte  Beresford,  2  G.  &  J. 
259. 

(Z)  Of  the  Jorisdiction  op  the  Great  Seal. 

Tbe  great  seal  has  jurisdiction  over  all  the  offi- 
eere  employed  in  the  conduct  of  a  commission  of 
bankrupt,  and  over  every  person  acting  under  and 
coming  in  under  the  commission,  as  to  all  questions 
arising  out  of,  or  connected  with  the  conduct  of 
tbe  commission.  Ex  parte  Raiplinson,  3  Law  J. 
Cbanc.  54. 

The  Court  have  no  jurisdiction  to  compel  the 
petitioning  creditor  under  a  prior  commission,  who 
has  received  a  sum  of  money  from  the  bankrupt  for 
the  abandonment  of  such  commission,  to  refund  the 
money  so  received.  Ex  parte  Marshall,  2  G.  &  J.  53. 

Courts  of  equity  cannot  compel  a  bankrupt  to 
complete  tbe  bill  of  sale  of  a  ship.  Ex  parte  Stewart 
1  G.  &  J.  344. 

The  Court  has  no  power  over  tbe  costs,  on  peti- 
tions by  the  lessor  to  compel  the  assignees  to  elect 
as  to  the  acceptance  of  a  lease.  Ex  parte  Bright,  2 
G.  &  J.  79. 

Where  title  deeds  of  premises  had  been  depo- 
sited by  the  bankrupt  with  A,  which  premises  had 
been  previously  mortgaged  to  R  &  Co. ;  after  the 
bankruptcy,  it  was  agreed  between  R  &  Co.  and 
A  and  the  assignees,  that  tbe  premises  were  to  be 
sold  by  the  latter,  and  the  proceeds  to  be  applied  in 
payment  of  R  &  Co.  and  A  ;  on  petition  by  the 
bankrupt's  solicitor,  claiming  a  lien  by  deposit  of 
the  title  deeds  of  the  premises,  prior  to  A, — Held, 
that  in  bankruptcy  there  was  no  jurisdiction  to 
determine  the  priority  of  lien  between  A  and  the 
petitioner,  and  that  A  might  object  to  the  jurisdic- 
tion by  filing  affidavits  as  to  tbe  merits.  Ex  parte 
Allison,!  G,&c  J.  210. 

The  Court  has  jurisdiction  to  review  tbe  quantum 
allowed  by  the  commissionera  to  the  assignees  in 
passing  their  accounts,  and  the  jurisdiction  h  not 
confined  to  the  principle  upon  which  tbe  allow- 
ance is  made.  Ex  parte  Anthony,  2  G.  &  J.  55  : 
overruled  on  appeal,  ibid.  177. 

The  Court  has  not,  by  stat.  6  Geo.  4,  c.  16, 
s.  108,  jurisdiction  against, the  creditor  taking  out 
execution  upon  a  judgment  obtained  by  nil  dicit, 
where  the  creditor  does  not  come  in  under  the  com* 
mission.     Ex  parte  Boteherley,  2  G.  &  J.  367. 

Whether  the  Chancellor  has  jurisdiction  to  sn* 
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fbr<:«  pajmaot  from  lli«  pedtiooins  creditor  of  > 
forfiilur*  for  conpoandiDg  with  Ihfl  binkrupt — 
Qacra.  £i  porM  Dlnwik,  1  G.  &  J.  S6I ;  £i  jmtM 
MonhnU.  ibid.  165. 

|'Htiti«n  doM  not  li<  to  reitrua  tha  buiknipt 
(mm  diipatinr  hU  coDuniuion  it  lair.  EiparU 
l.l^.«p,  SG.kJ.  (68. 

lliitcb«rathabiBkrupti<K]aiMC«a,tlieCbBiiealloT 
will,  upon  pMitJon,  raitniD  him  from  proceading 
■t  loir.     £r  pari*  Uigh.  t  G.  &  J.  3SS. 

IlillloMMKliatoulaaidasBt i— -1----1 


tO.kJ.a6T. 

'Hm  Coart  bti  not,  b7  6  G*o.  4,  e.  16,  a.  108, 
Jiirluliclloa  orar  tha  •itcutioo  cnditor  who  does 


two  with  ■  third — Qu«ra.  TU  parU 
i\..ii,..i,lii.ti}.SH. 

I  irn  ViMChancallorhai  not  jariidictioD  to  direct 
*  |:i  (lijo*  to  ba  baird  ba fore  tha  da j  for  faeiring 
flinil  by  the  I.OTd  Cbaaoellor.  Et  part*  CharUm, 
id.kJ.^W. 

'Mm  Court  of  Conmon  Plau  baa  not  authoritj' 
uiidar  B  0*0.  4,  a.  16,  a.  96,  to  compel  partial  to 
■nrul  Iba  procaadinga  uodar  a  cammiaaioa  of  lunk- 
ru|it.  The  applioatian  nmat  ba  made  to  the  Court 
ol  Chancery.  Jehtum  r,  OiUilt,  5  Bing.  5,  a.  e. 
6  Low  J.  CJ.  19t. 


BARON  AND  FEME. 

(A)  Hug  BAND,  Liabilities  or. 

(B)  Wife. 

(c)  Pririlr^  and  Iruapatilitt. 
{b)  Pnrptrti/. 

(C)  Of  a  Sepakation. 

(U)  ACTIOM  ANP  SCITl  BT  AND  AOAmST. 
(■}  Ugatrtt. 
lb)   PItUingU 
fe)  EtiJtmt*. 

(£)  CaiNIVAL  PlOOEEDINOS. 

{A]  Hdibaud,  Liaviuties  or. 

To  render  the  hnabaud  liable  for  goods  fomiahed 
to  liii  wife,  hia  autboritj  mnat  be  either  aipreaa  or 
implied ;  and  it  ia  for  the  jur^  to  decide,  whether 
the  goods  treie  auitable  to  hia  saiate  and  degree. 
ihutagtUT.  Eipiaaai,  1  C.  &  P.  357.  [Abbott] 

llance.  a  gtntlemaD  or  a  special  pleader  ia  not 
anairerable  for  the  debt  of  hia  wife,  contnetad  for 
jeT>'i<la  and  omameata  whilst  she  is  living  with  him, 
if  aha  has  already  been  prorided  with  ornamenta  fit 
nnd  proper  for  her  station  inlife.andbebaa  not  anj 
knou'ledga  that  aucb  articles  hsTS  been  luppliad  to 
Iter  before  pajmant  for  them  baa  been  demanded  of 
bini.  Maulagtu  r.  Bttudict,  3  Law  J.  K.B.  94,  a.  0. 

3  B.  i(  C.  631,  ■.  e.  5  D.  &  R.  531,  a.  c.  1  C.  &  P. 

S0.1. 

Ifs  mfa  IsaTta  ber  husband's  raaidenoa,  under  a 
auapicion  or  draad  that  ha  will  offer  her  personal  Wo- 
leiicc,  and  s  psrty  furn>*het  her  with  necesstriea 
subaequaolly  to  hat  lasTiDg  the  house,  ha  iaantitlad 


I,  Liabilities  of). 

to  reooTer  the  smount  ss  sgainat  the  huabud. 
Woolitm  T.  Smith,  3  Law  J.  C.P.  tOl,  a.  c  3  Bisg. 
It7i  s.c.ss  HDuJiiloHir.  Snilh,  10  B.  Mo.  481. 

Abusband'abringing  another  woman  home  to  n- 
aide  with  him,  or  acting;  so  aa  to  make  hia  wile  ip- 
prehenaita  of  personal  riolence,  or  improperlj  cgg- 
Sning  her,  aa  m  a  madhoDSe,  ia  eqniralent  to  the 
bnaband'a  turning  bsrout  of  doors  ;  and  csnaaqngoilj 
be  ia  liable  for  neceaaariee  sapplied  to  her,  ondM 
sach  circumstances  ;  and  itiano  defence  to  aay.  (hit 
ahe  had  pievioualr  aonuuiitad  adultery,  if  tb«  ba. 
band  did  not  know  it  unti]  after  the  credit  had  been 
giren,  nor  that  r^ir  the  credit  abe  obtained  >  decne 
for  alimonj,  which  alimony  wai  to  relate  back  to  a 

rriod  before  tba  credit.  HauUttm  y.  SmyA,  S  C. 
P.M.  [Beet] 

What  will  juatify  a  wife  in  leariag  haibuibind. 
Where  circumstances  joatifj  a  wife  in  learing  her 
boaband,  a  request  on  his  part  that  ahe  ihould  rs- 
tum  to  hia  protection,  will  not  determina  hisliibility 
for  neeesaaries supplied  to  her  during  the  aepiratioa: 
fAltitndiT,L.C.B.duUianU.)  Eetiry T. £wrv,  1 
Y.  k  J.  501. 

An  action  lies  bj  an  attomey  against  the  huabaod 
who  has  Dompelled  his  wife  to  leare  him  in  eon- 
sequence  of  ill  treatment,  for  reasonable  ceala  inca r- 
red  by  proceeding  at  law  and  in  equity,  to  anrone 
an  agreement  for  a  settlement,  the  husband  hirii^ 
undertaken  to  pay  if  the  coats  were  reuoniUe, 
William,  r.  Fcmltr.  t  M'Clel.  k  Y.  169. 

Tba  husband  ia  liable  for  necesaariea  supplied  la 
hia  wile  during  the  pendency  ofa  suit  between  lb«B 
in  the  Eccleaiaatical  Court,  until  alimony  hu  beu 
assigned  ber ;  and  hia  liability  ia  not  remoied  hy 
the  circumstance  that  tha  alimony,  when  assigned, 
is  ordered  to  be  reckoned  from  a  time  before  the  sap* 
plying  of  the  nec««sariei  in  question.  Kttgai  r. 
Smilh,  4  Law  J.  K.B.  169,  a.  c,  5  B.  (c  C.  875,  t  c. 
8  D.  &  R.  lis. 

Where  a  wife  had  Teceirad  only  one  tenth  of  her 
hoafaand'a  income  is  alimony,  an  application  od  tba 
behalf  of  the  huaband  to  be  relisred  rram  the  tax- 
ation of  costs  wss  refused,  fiuwr  t.  Bsmt,  3 
Phil.  161. 

A  buaband  is  not  liable  for  goods  liimished  to  bis 
wife  living  apart  from  him,  if  she  has  a  sulBdait 
separate  maiutenanca,  althaugb  no  part  of  ilia  sup- 
plied by  the  buaband.  Cliprd  r.  Uuton,  1  M.  & 
M.  101,  a.  c.  3  C.  i  C.  1.^.  [Tentarden] 

In  an  action  against ahusbaud,fbrgDoda supplied 
to  hti  wife  living  separate  from  him,  the  plaimiff 


at  give  ei 


»of  tl 


aa  to  snthoriie 


ttheywi 
her  to  hind  the  husband.      Jtaatnuariii^  *.  Latu,  i 
M.  &  M.  18.  a.  c.  t  C.  &  P.  507.  [AbboUJ 

A  husband  ia  liable  for  necessaries  pnrided  for 
his  wife,  wben  he  neglects  toprovide  tbem  himself-, 
but,  if  there  be  no  necessity  tor  the  articleadaliTer-  1 
ed,  the  tradesman  is  not  entitled  to  recorer  tbeir 
value,  unless  ha  can  shew  an  eipreaa  or  implied  as- 
sent of  the  husband  to  the  contract  made  by  the  wife. 
SealffUT.  Eipinaw.eLaw  J.C.P.  SOS,  a.a.  SBing.  . 
58,a.c.CM.&P.  67. 

Where,  in  punuance  of  articles  of  separstion  ss- 
curingamaintenanee  to  the  wife,  shequits  her  bus- 
band's  houseagainatbiawiabea,  and  continues  to  livs 
apart  from  him,  although  be  is  willing  and  wishes 
to  nceire  her  bscfc,  and  provide  for  her  in  hia  own 
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Koofld :  Semble,  that  he  ia  not  liable  to  be  sued  by 
tradeemen  for  debts  oontncted  br  her,  eren  for  ne- 
oenariee.  Hindley  t.  Marqtas  ofWegtmeath,  5  Lew 
J.  KB.  1 15,  s.  c.  6  B.  &  C.  200. 

Where  husband  and  wife  were  liring  together, 
and  the  latter  carried  on  business  on  her  own  aoconnt, 
and  invoices  of  goods  were  made  out  in  her  name 
alone,  and  she  was  rated  in  the  parish  books,  but 
the  hnsband  partook  of  the  profits  of  the  trade, 
and  lired  in  the  same  house :  Held,  that  he  was  liable 
in  an  action  for  goods  deliyered  there,  although  the 
inroioes  were  maide  out  hy  the  plaintifis  in  the  name 
of  the  wife.  Petty  ▼.  Andmon,  S  Law  J.  C.P.  ?2d, 
s.  c.  3  Bing.  170,  s.  c.  10  B.  Mo.  577,  s.  c.  S  C.  & 
P.  38. 

Where  the  restitution  of  conjugal  rights  is  de- 
creed to  the  wife,  and  the  husband  certifies  he  has 
taken  his  wife  home,  and  treated  her  with  conjugal 
affection,  which  the  wife  denies, — the  Court  will 
not  dismiss  the  husband,  but  order  him  to  certify 
over.    GiU  ▼.  Giii,  t  Add.  384. 

(B)  Wipe. 
(a)  PrivUeget  and  IneapacitUi, 

On  an  application  by  a  feme  covert,  for  leave  to 
appoint  a  proctor,  she  being  a  party  in  a  cause,  on 
ue  groona  that  her  husband  had  been  absent  from 
this  country,  at  the  Cape  of  Good  Hope,  for  many 
years,  snd  that  she  believed  he  had  no  intention  of 
letuming,  and  that  he  refused  to  execute  certain 
neceasary  documents :  The  Court  granted  the  appli- 
cation ou  the  terms  of  her  giving  sufficient  security 
for  costs.    Sutor  v.  Chrittie,  2  Add.  150. 

A  writ  of  M  exeat  regno  cannot  be  sustained  against 
a  feme  covert,  even  when  sued  as  administratrix. 
PamuU  T.  Taiflar,  1  Turn.  96. 

On  an  application  on  the  part  of  a  feme  covert  who 
has  been  arrested,  to  be  discharged  out  of  custody, 
fimnded  on  the  usual  affidavit,  the  Court  will  not 
order  her  to  pay  the  costs,  or  impose  any  terms  on 
her  in  ordering  her  discharge,  although  it  be  opposed 
on  an  affidavit,  stating  that  she  was  carxying  on 
bnsinoss  on  her  own  separate  account,  and  that  the 
action  was  brought  for  goods  supplied  to  her  in  the 
way  of  her  trade,  the  object  of  the  application  being 
a  matter  of  right.     Carlisle  v.  Starr,  9  Price,  161. 

If  a  feme  covert,  on  being  arrested  as  drawer  of  a 
hill  of  exchange,  enter  into  a  bail-bond,  the  Court 
viJl,  OD  motion,  order  it  to  be  cancelled.  Samtpell 
r.  Jenkins,  6  B.  Mo.  500. 

The  Court  discharged  a  feme  covert  on  common 
bail,  though  separated  by  a  divorce  a  mentaet  tharo; 
tbere  being  an  appeal  still  pending  against  the  sen- 
tsnee.  Heohhttm  v.  Chambers,  6  B.  Mo.  26,  s.  c.  3 
fi.  &  B.  9t. 

Although  the  Cause  of  action  arise  through  the 
wife,  who  i»  properly  made  a  defendant  with  her 
hasbind,  yet  the  Court  will  discharge  her  without 
filing  coounon  bail  if  she  be  arrested  before  her  bus- 
hand.  Inglish  y.  CabeUaro,  1  Law  J.  K.B.  149,  s.c. 
S  D.  &  R.  t5. 

Whenever  it  is  necessary  to  make  the  wife  a  party 
to  an  action,  the  Court,  upon  discharging  her  out  of 
custody,  will  not  grant  the  costs  of  the  application. 

^^ere  baron  and  feme  were  arrested  tor  a  debt 
jeatra«ted  by  the  wife  prior  to  her  marriage,  the  rule 
for  ctacelling  the  bail-bond  g^ven  by  the  wife  for  the 
*Tregolirity,  was  made  absolute,  but  without  costs. 

1>IGEST,  182«— 18?8. 


Taylor  y.  Whittaker,  1  Law  J.  K.  B.  16,  s.  c  «  D. 
&  R.  225. 

A  Bkarried  woman  gave  an  undertaking  to  pay  the 
amount  of  an  attorney's  bill  when  taxed ;  she  did 
not  pay,  and  was  arrested  for  it.  The  Court  dis- 
charged her  out  of  custody,  but  would  not  give  her 
the  costs  of  the  application.  Svmt  v.  Ramehottan, 
1  Law  J.  K.B.  188. 

If  the  plaintiff  knew  not,  at  the  time  he  gave 
credit,  nor  at  the  time  of  the  arrest,  that  the  defen- 
dant was  a  married  woman,  the  Court,  on  discharg- 
ing her  out  of  custody,  will  oblige  her  to  pay  the 
costs.    Fordyee*s  eate,  2  Law  J.  K.B.  80. 

Where  a  feme  covert  has  acted  in  the  character  of 
a  feme  sole,  and  represented  herself  ss  such,  she  may 
be  arrested,  and  the  courts  of  law  will  not  discharge 
her  upon  motion.    Pannell  v.  Taylor,  1  Turn.  100. 

After  a  feme  covert,  who  has  gone  to  reside  out  of 
the  jurisdiction  of  the  Court,  has  contracted  a  debt 
here,  without  disclosing  her  marriage,  and  has  in 
other  respects  acted  with  duplicity,  the  Court  will 
not,  on  motion,  order  the  bail-bond  to  be  delivered 
up  to  be  cancelled,  and  allow  her  to  enter  a  common 
appearance ;  but  will  leave  her  to  plead  her  cover- 
ture. Luden  v.  Justice,  2  Law  J.  C.P.  10,  s.  c.  1 
Bing.344w 

Semble — If  a  feme  covertbe  taken  in  execution  for 
a  debt  contracted  by  her  prior  to  her  marriage,  she 
cannot  be  discharged,  although  the  husband  be  in 
custody  on  mesne  process  in  the  same  suit ;  but  it  is 
nevertheless  in  the  discretion  of  the  Court,  whether 
they  will  grant  or  refuse  such  discharge.  Chalk  v. 
Deacon,  6  B.  Mo.  128. 

Where  a  married  woman  has  been  sued  as  a  feme 
sole,  has  suffered  judgment  by  default,  and  has  been 
charged  in  execution,  the  Court  will  not  discbarge 
her  on  motion,  although  the  plaintiff  knew  she  was 
a  married  woman  when  he  gave  her  credit.  Moset 
v.  Richardson,  6  Law  J.  K.B.  371. 

A  married  woman,  taken  in  execution  together 
with  her  husband,  for  a  debt  due  from  her  before 
marriage,  is  not  entitled  to  be  discharged,  unless  it 
appears  that  she  has  no  separate  property,  even 
although  the  husband  has  been  discharged  under  the 
insolvent  act.  Sparhes  v.  Bell,  6  Law  J.  K.B.  206, 
s.  c.  8  B.  &  C.  1,  s.  0.  2  M.  &  R.  124. 

Although  a  sentence  of  divorce  a  mensa  et  thoro 
has  been  pronounced  against  a  woman,  and  she  is 
allowed  a  separate  maintenance,  yet  an  action  cannot 
be  maintained  against  her,  for  gpoods  supplied  to  her, 
which  are  not  alleged  to  be  necessaries.  Lewis  v. 
Lee,  3  Law  J.  K.B.  22,  s.  o.  3  B.  &  C.  291,  s.  c.  5 
D.  &  R.  98. 

A  divorce  a  mensa  et  thoro  does  not  authorise  m 
feme  covert  to  give  a  warrant  of  attorney.  Fairthome 
v.  Blaquire,  6  M.  &  S.  73. 

The  rule  which  prohibits  bail  himself  from  being 
a  witness  for  the  defendant  for  whom  he  has  become 
bound,  spplies  to  his  "mfe,  Cornish  v.  Pugh,  8  D. 
&R.65. 

(b)  Property. 

A  married  woman  can  have  no  property  distinct 
from  her  husband,  unless  it  be  secured  to  her  by  a 
conveyance  to  trustees ;  therefore  where,  previous  to 
the  marriage  of  a  feme  sole  trader,  she  conveyed 
her  **  stock  in  trade,  furniture,  and  other  articles 
belonging  to  her,  in  and  about  her  said  business,'* 

O 
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W  tnwlMm,  tud  it  appaand  that  abe  bad  a  bona 
lud  cbii*«.  (not  ipfcified  ia  tbe  Kltlemeat.)  which 
(>«  tiwd  in  carrjing  on  b«r  trade,  bciag  Ium  :  It 
via  boldcfl,  OB  IB  cxccalion  agaicit  tbe  hgriimd, 
(Lai  wbatber  lb*  faorae  and  gig  wera  for  tbe  pnrpoaa 
tifbn-tnda,  wu  a  qnaatioij  ba  tbe  juiy. —  (Bd  tbe 
jmy  haTiDg  fonad  in  tba  aSrautire,  tbe  Conrt 
^rmntol  a  rule  niti  to  SDtpr  a  nonaait,  on  tba  groanl 
tjLatjt  iraa  a  qnaatioD  of  law  depcDdiag  on  tbe  eon- 
■inictknioribailead.  i>(aHT.  Bnm,  1  C  &  P.  61. 
DM  aAenranU  tbe  rale  wti  discba^Ml,  a.  o.  5  B. 
&  C.  aS6.  a.  e.  8  D.  &  R,  93. 

Bat  ia  eqni^,  a  fane  corert  ia,  aa  la  bar  aeparala 
otate,  Tiewed  aa  a  faBM  aola.  Htadttt  r.  Kaktr,  1 
SI-CUL  &  Y.  90. 

Altlioogh  a  hnabud  baa  ao  ligbt  to  diapoaeof 


tbcnfroB.     CI«trAiU  T.  SmtU.  I  Ken.  6.  Cha 

Qvcre.  Wbetber  a  hnabavd  baa  a  ri^t  to  comprl 
lli«  wife'a  ezeeotot  to  pay  ber  funeral  eipanaea  out 
of  bat  aapanu  eMale  I  Gtvjvry  *.  XdeJcyar,  6  Had. 


i'l  or  greater  tban  tbe  amount  of  tbe  annuilj,  ibe 
claim  of  tba  wifeia  coDcloded.  Cnrlrr  t.  Andtrurn, 
1  J^w  J.  Cbaae.  I3t. 

Wben  tba  buaband  baa  pievjotulr  poaieawd 
biauelf  of  parlof  tba  wife'e  fortune  without  the  aid 
of  the  Court,  her  equilj,  in  reapect  of  a  fund  jn 

Cbaae.  1<I3. 

Tbeaipreaa  conaautofamanied  woman  in  court, 
tu  part  wiib  her  inlereal  in  a  fund  aettled  OD  her 
marriage  for  bar  aeparate  vae  during  her  life,  frith 
a  clauaa  againM  aDlicipation,  with  remainder  to 
tlje  aarriror  of  bar  and  bar  husband,  will  not  induce 
Ilia  Court  to  iBUffeia  to  reaeind  tba  aettlemant. 
Ililthir  T.  BreaJhura,  SJ.ltW.  4.W. 

71>e  Court  will  not  reeeire  ibe  coaaent  of  a  fena 
[otcrt,  that  money  aball  be  paid  to  her  husband, 
uDlil  herabira  baa  been  aaurtained.  JrmrgaR  T. 
l:aiUT,  6  &lad.  Si. 

If  tbe  Court  order  the  moiat?  of  ■  legacj  Riten 
lo  tba  wife  of  ■  bankrupt,  lo  be  aat  off  againat  a 
debt  due  from  tba  bankrupt,  tbej  will  oi^ar  (be 
other  moiaty  la  be  latlled  on  the  wife  for  life,  with 
rtnainder  to  ber  iaiue.  F.i  parlt  O'Ftrrall,  1  (i. 
&  J.  M7. 

A  wonun  entitled  to  a  fund  in  court,  married 
inimedlately  after  abe  came  of  ige.  A  aetllemeol 
was  made  after  tbe  mirriage  on  her  and  her  hna- 
bnnd,  and  on  their  iaaue  abaolutelj.  After  tbe 
draUi  of  the  buaband,  and  (he  birth  of  a  child,  the 
si^tdemeut  waa  declared  roid  at  the  instance  of  tbe 
irife,  it  appearing  Ihal  she  had  neier  conaentad 
in  court  to  the  tranafer  of  (he  property  aaltlad. 
Long  T.  Long,  I  3.  8:  S.  119. 

A  married  womao  having  a  TMted  intereat  in  a 
Bum  of  alock,  aubject  to  the  life  inlaTest  of  anolhar 
peiion,  joins  with  ber  busbsnd  in  executing  an 
Dis^nmenl  of  (he  moiety  of  llie  fund  to  a  pttrehaaer 
fat  ■  Taluable  conaidtratton :  the  buaband  aftar- 
H'arda  diaa  before  the  tenant  for  life ;  tlold,  that 
thu  wife  ia  entitled  by  surrirorahip  (o  tba  whole 
fund,  and  that  the  purebaaer  cannot  claim  any  pail 


man,  will  be  ordered  to  be  paid  to  herbnibaad, 
Ifaotigh  ahe  appear*  by  oounael  to  resiat  tbe  paj- 
meit,  and  complaiaa  of  being  deaartad  by  his, 
Fain  T.  rmntf,  6  Law  J.  Cbanc  153. 

A  beqaaal  of  money  to  be  inTaalad  in  an  anadly 
for  the  Ufa  of  a  married  woman,  for  ber  sepaial* 
use,  paid  lo  Ibe  husband  upon  bar  conaent  t^«  ia 
ooart.     CdUn  T.  Tri»*ty,  «  J.  &  W.  4A7. 

A  tund  belonging  to  a  married  woman,  Btiiidii| 
in  tbe  name  of  Ibe  AccoBntanl  Genaial  to  bra 
•ccoont,  may  be  pledged  by  hat  buaband  with  he 
concurrence.  &iiuiijb  t.  Dtioar,  5  Law  J.  Cbue. 
■.91. 


A  fetne  corert,  ir 


r  a  power  reaerred 
isge  Battlement,  deviaed  difierast 
I^arla  of  the  ■ettlwl  eatila,  and  also  landa  after  par- 
chased  by  ber.  with  tba  produce  of  il,  (o  mitnl 
persona  ;  and  gara  all  tbe  rest  of  ber  pn^i^  (a 
berrvaiduary  legatee  and  executor  :  Ileld,£nt,  that 
by  the  reaidusry  clause  both  real  and  penoail 
estates  passed  aa  by  appointment  {  serondLr,  that 
freehold  lands,  contracted  for,  or  purcfamatii  bj  i 
feme  GoTeit,  could  not  ha  disposed  of  by  hetwill, 
but  that  leasehold  eetatea  migbt  pass  ;  thirdly,  tbit 
a  anm,  which  aha  neglected  to  betjueath,  THtedin 
her  executor,  and  not  in  her  surrinng  buibaad. 
ChuTchillr.  Dibbn.  S  Ken.  6a. 

A  man  and  his  wife  mortgaged  (he  la(  ter'a  free- 
bold,  and  aarrendered  her  copjbolda  to  tbe  Bwrt- 

of  them  to  redeem ;  the  buaband  aubaHpiead; 
raleaaed  hia  equity  of  redemption  aa  to  both  eatslci 
to  tbe  moit^sgee,  and  soon  slterwards  died  :  )I«U 
that  tbe  wife  could  redeem  tba  copvhotda,  but  sot 
the  freehold  estate,     Have  t.  ificlii'.  t  3.  &  &  403. 


Hue 


irfnebold 


I  between  tba 
property,  unless  tbe  busbsnd  wss  s  party  to  tba 
agreement,  or  hss  subsequentlv  adapted  it.  Saas- 
cfn-am  t.  GriJStla.  4  Law  J.  K.B.  318,  a.  c.iB.ic 
C.  909,  a.  c.  S  D.  &  R.  6«3. 

A  debt  due  (o  tbe  wife  before  maniaga  ia  not 
raated  in  the  huabind  until  a  judgment  bereoorarad 
thereon.  If,  therefore,  buaband  and  wife  bring  a 
joint  action  in  respect  of  aueb  a  debt,  and  be&« 
judgment  tbe  wi(^  die,  the  action  will  i^iale.  CStc- 
chi  r.  Pouill.  5  Law  J.  K.B,  353.  a.  e.  6  B.  &  C. 

Money  belonging  lo  the  wife  paid  to  tbe  buaband, 
tbe  partiea  being  aobjects  of  Denmark,  aad  Iba 
law   of   that  country  not  requiring  «  aattlsBeBt, 


[.  Smith,  I  Jac' 


,  5**. 


rt  will  not  decree  tbe  buaband  lo  pro- 
care  hia  wife  lo  join  in  a  oootract  entered  into  by 
them,  for  the  aale  of  (he  wife'a  satate,  Uorlia  r. 
Mitchell,  S  J.  &  W,  4«5. 

^  If  a  married  woman  hss  in  equity  a  chirge  upon 
an  ealats,  and  aha   and  her  hnsbaad,  for  valuable 

to  a  third  person,  whicb  conveyance  doos  not  pssa 
the  premises,  in  conaequandB  of  their  hsring  been 
previously  conveyed  to  a  trustee,  the  insdument 
may  ueTerthelesa  operate  sa  an  asaignmenl  of  tbe 
wife'a  chains.  Birch  t.  Coi/ey,  t  Law  J.  Cbane. 
IT  3. 
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The  wife's  equity  to  m  Mtdement  inoapaeitttes 
the  hnsbaod,  notwithstanding  anj  aaaignment  or 
raleaM  which  he  can  execute,  from,  being  a  witness 
is  mpport  of  the  wife's  right  to  personal  property. 
Grtgt  r.  Taylor,  6  Law  J.  Cbano.  184. 

Where  hnshuid  sod  wife  assign  to  a  purchaser, 
fer  ralnabLe  consideration,  a  share  of  an  ascertained 
fond,  in  which  the  wife  has  a  Tested  interest  in 
remainder,  expectant  on  the  death  of  a  tenant  for 
life,  and  both  the  wife  and  the  tenant  for  life  outUys 
the  husband,  the  wife  is  entitled,  by  right  of  sur- 
fiTcrship,  to  clsisii  the  whole  of  that  share  of  the 
find  against  such  partionlar  assignee  for  valuable  con* 
sideiation;  and  the  wife,  after  her  hoaband's  deathj 
ssecntes  an  assignment  of  the  fund,  which  redtes 
iMver  assignments  by  the  husband,  and  purports 
to  be  made  subject  to  them,  she  does  not  thm^by 
recognize  or  confirm  those  former  assignments. 
The  wife  does  not  acqussace  in  those  assignments, 
or  waive  her  right  to  daim  against  them,  by  for- 
bearing to  impfsrii  them  till  the  death  of  the  tenant 
for  life.     Honner  v.  Mwrton,  3  Ruse.  65* 

(C)  Of  Separatiom. 

Hosbsnd  snd  wife  may  legally  agree  to  separata. 
Sekohu  Y.  Goodman,  1  C.  &  P.  36.    [Burrougbjl 

A  deed  reciting  that  unhappy  difierences  existed 
between  a  man  and  his  wife,  and  providing  for  their 
•spantion,  in  which  the  husband  agrees  to  pay  an 
annnity  to  the  wife,  and  not  to  sne  her  for  restitu- 
tion of  conjugal  rights,  and  she  covenants  to  release 
her  jointure  and  dower,  is  eood  in  law. 

After  making  soch  a  deed  of  separation,  the  wife 
sued  the  husbsnd  for  restittttion  of  conjugal  rights, 
but  the  suit  was  answered  by  an  allegation  of 
adnltery,  in  which  the  Ecdeaiastical  Court  decreed 
that  they  should  be  divorced  a  memd  tt  thoro. 

The  trustee  of  the  wife  sued  the  husband  and 
surety  on  a  bond  conditioBed  for  the  performance 
of  the  covenants  of  that  deed  ;  and  the  Court  held, 
on  demorrar,  that  a  plea,  alleging  the  decree  of 
divoroe,  was  not  an  answer  to  it  Joe  v.  ThurUw, 
t  Law  J.  K.B.  81,  a.  c.  2  B.  &  C.  547,  s.  c.4  D.  & 
R.11. 

Whore,  in  an  agreement  for  a  separation  between 
husband  and  wife,  trustees  covenant  to  indemnify 
the  husband  against  the  wife's  debts,  tliat  is  a 
soiSdent  oonsidevation  for  the  agreement ;  and  the 
Court  will  not  refuse  to  carry  such  an  agreement 
into  efiect.  Elworthy  v.  Bird,  3  Law  J.  Chanc.  190, 
s.ctS.&S.37«. 

Ob  a  deed  of  separation  between  husband  and 
wife,  whereby  the  fonner  covenanted  to  pay,  to  a 
trustee,  an  annuity  for  the  use  of  the  latter :  it  was 
heUen,  that  the  oovenant  was  binding  on  the  hus- 
band, and  might  be  enfidrced  in  equity,  though  it 
oontdaed  no  clause  of  indemnification  by  the 
tnatae.    Rm  v.  WiUougkby,  10  Price,  S. 

But,  where  a  deed  otneparation  between  husband 
snd  wife,  allowing  her  an  annuity,  contained  no 
elaose  of  indemnity  against  her  debts,  the  Court 
gmated  an  injunction  to  restrain  prooeadinga  at 
Mw.    Wutmoath  v.  Wntmoath,  1  Jac  lf6. 

Upon  articles  of  aeparation  between  man  and 
'M^t'the  Court  held  the  4igreoment  to  be  a  formal 
nuanoiation  by  the  haabnnd,  of  his  marital  right  to 
**i*i  her,  or  feroe  her  faaok  to  live  with  him.  Th9 
^i^g  T.  Mind,  9  Ken.  279. 


Where  a  wife  lives  separate  from  her  husband, 
and  supports  her  children  on  the  profits  of  her  in- 
dustry, her  employer  cannot  pay  her  after  notice 
from  the  husband  not  to  do  so  ;  and  if  he  does,  it 
is  in  his  own  wrong,  and  the  husband  may  sue  for 
the  salary.  Gbver  v.  the  Proprietors  of  Drury'Umo 
Theatre,  2  Chit.  117. 

Where  husband  and  wife  enter  a  joint  appear- 
ance, and  the  husband  is  attached  and  committed 
to  the  Fleet  .for  want  of  answer ;  the  Court,  upon 
the  coming  in  of  his  answer,  aud  its  appearing  that 
the  wife  is  not  under  his  control,  will,  ^with  the 
consent  of  the  plaintiff,  make  an  order  that  he  may 
be  discharged,  and  that  the  wife  may  answer 
separately.  Hertford  v.  Croden,  1  Law  J.  Chanc. 
tl4  :  s.  P.  Gareif  v.  Whittingham,  1  S.  &  S.  163. 

Husband  and  wife,  by  occasionally  living  toge- 
ther after  an  agreement  to  separate,  do  not  put  an 
end  to  it,  and  the  wife's  conduct  towards  her  hus- 
band on  coming  back,  is  evidence  for  him  in  an 
action  by  her  trustee,  for  the  sepaiate  maintenance. 
SeKotey  v.  Goodman,  8  B.  Mo.  350,  s.  c.  1  C.  &  P. 
36. 

If,  on  the  separation  of  husband  and  wife,  the 
former,  by  deed  absolutely  transfer  to  trustees  for 
her  benefit,  personal  property ;  the  husband,  in  an 
action  against  him  for  debt  subsequently  contracted 
by  the  wife,  must  shew  that  the  trustees  gave  effect 
to  the  deed  by  taking  possession.  Barrett  v.  Booty, 
8  Taunt.  343. 

A  deed  providing  for  an  immediate,  and,  in  some 
cases,  for  a  future  separation  of  husband  and  wife, 
may  be  valid  in  law. 

But  where  a  deed  imports  an  immediate  separa- 
tion, and  the  parties  do  not  intend  immediately  to 
separate,  and  in  fact  do  not  separate,  but  continue 
to  live  together,  ostensibly  as  man  and  wife,  for 
some  time  subsequent  to  its  execution,  it  will  not 
be  considered  as  legal  or  binding. 

And,  Quaere — If  a  wife,  while  living  apart  from 
her  husband,  under  a  valid  deed  of  separation,  con- 
tract a  debt,  can  the  creditor  in  aay,  and  in  what 
manner,  avail  himself  of  that  deed?  Hindtey  y« 
Westmeath,  5  Law  J.  K.B.  115,  s.  c.  6  B.  &  C.  200. 

(D)  Actions  and  Suits  by  and  against. 
(a)  TngeneraL 

A  decree  against  husband  and  wife,  suing  as  co- 
plaintiff  for  matters,  in  some  of  which  the  wife  has 
a  separate  interest,  will  not  conclude  the  wife  in 
another  suit  instituted  by  her  through  her  next 
friend. 

Neither  will  she  be  concluded  in  such  a  suit  by 
a  decree  made  against  her  in  a  suit  in  which  she 
and  her  husband  answered  jointly.  Hughes  v« 
Evans,  1  Law  J.  Chanc.  129. 

Where  a  bill  is  against  husband  and  wife,  and  the 
husband  has  entered  a  joint  appearance,  and  ob- 
tnined  an  order  for  time,  the  wife,  if  she  afterwards 
obtain  leave  to  answer  separately,  is  entitled  to  all 
the  ord(>r8  for  time,  without  aay  regard  to  the  order 

obtained  by  the  husband.     Jackson  v.  ■ ,  1  Law 

J.  Chanc.  76. 

Where  two  married  women  are  defendants,  and 
they  are  to  answer  separately  from  their  husbands, 
they  cannot  be  included  in  one  order,  but  there 
must  be  two  separate  orders.  Anon,  t  Law  J. 
Chanc.  89. 
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Whtii'  LiubiaJ  and  wilt  ire  dsfenduiU,  lad  the 
Iiushund  is  ibroid,  tbe  pliiutiff  mnj,  wbere  tlis 
wife  alone  «u  lerred  vritli  tbe  lubpirDi,  obtain  an 
atucbmr-ot  igaiDBt  ber,  if  abe  neglecu  to  appear. 
BhAiU  v.  Buihill,  1  S.  Sf  S.  164, 

Uill  ii<;ainst  buabaud  aod  icira  in  respect  of  a 
demanil  a^insl  wife  la  eTicutrii^^huaband  a 
bankrupt  add  abroad,  and  attacbmant  had  iaaued 
againal  liica  for  want  oF  an  aniwer.  Such  attach- 
ment nill  not  be  granted  againit  tbe  ^ife,  until  an 
order  Ima  biea  obtained  that  the  vifa  abould  Kniwar 


""!""'   ' 


separatelj,  and  the  wife  muat  bavo  notica  of  tl 

motion 

Uad.  'J 

If  a  liuaband  and  vifa  be  arrested,  and  the  latter 
is  diacharged  on  filing  conuncD  bail,  and  afterwarda 
tbe  platntitr  declares  against  tbe  buaband  ilona,  the 
Court  n-lll  let  aaida  the  proiudinga  for  irregu- 
larity. Callarui  V.  Flayer  and  iciji,  1  Law  J, 
K.B.  ^-le.a.  c.  3D.&  R.  it47. 

On  tha  qneition,  whether  a  buabaud  and  wife, 

courts  :  It  naa  balden,  tbat,  in  order  to  entitle  iba 
pUlDlifls  to  recoTer,  thej  muat  ahew  that  a  fame 
covert  ill  S|)ain  could  engage  in  trade,  for  ibey  are 
bound  to  aliew  tbat  they  have  put  a  proper  plaintiff 
on  the  record,  according  to  the  law  of  Spain-  Piiuy- 
•  D  V.  De  BtTvalei,  t  C.  &  P.  t66.  I.  c.  1  R,  &  M. 
lOK.    [AbbottJ 

A  husband  may,  in  an  action  bj  bim  agaJDU  tbe 
owner  of  a  poat-cbaise,  for  the  negligent  driTing  <^ 
a  servant,  wbenib}'  be  wai  iojured,  recover  for  the 
dDnta);e  liuatained  bj  hia  wife,  aa  well  aa  bj  himacjif. 
Ihougli  the  former  be  no  party  to  the  action,  ^fiion 
y.  F.TUtr.  1  C.  &  P.  SI.  [Burrongh] 

la  an  action  against  husband  and  wife,  if  abe 
aurviva  the  huabuid,  ahs  ia  entitled  to  have  tbe 
coBia  taied  under  a  rule  of  Court.  TiUv.  Barli<ll, 
Ken.  104,  l.  c.  Sayer,  1S6. 

(A)  PUadingt. 

A  plea  pot  in  by  bnsband  and  wife,  may  be  en- 
titled their  Joint  and  aevenl  plea.  Filch  *.  Chap- 
man, !  Law  J.  Cbanc.  171. 

In  an  action  on  an  agreement  between  buabaud 
and  wife  to  live  leparaCe,  if  either  oltbem  wish  to 
avail  (bi>[UBelvaa  of  tbe  defence  of  adultery,  it  muat 
be  pleaded.  SchoUy  T.  Guodmaa,  8  B.  Mo.  350, 
a.  c.  1  C.  &  P.  36. 

It  ia  not  a  good  plea  to  a  bill  filed  by  a  married 
woman  againat  her  husband  and  otber  defendanti, 
that  a  suit  has  bean  instituted  by  ber  and  ber 
husband,  and  li  pending,  against  thoae  other  da- 
fendaota,  which   relates  to   die  aame  tranaactiona. 


(e)    Evidtnrl. 

Obserratiora  made  by  the  wife  are  admiaiible  in 
evidence,  where  she  act*  as  tha  agent  of  her  bus- 
band.  IVbii  t.  Bahrr,  1  Uw  J.  K.B.  it. 

Although  a  feme  covert,  wbo  bas  joined  with  her 
liusbend  in  answerin^abill, makes admissiona,  they 
are  not  evidsnce  agauBtber.  HaJgimT.  Msrot,  9 
Price,  563. 

Tbe  answer  of  ■  married  woman  may  be  read, 
to  ahew  that  she  bas  property  setllsd  to  ber  septnte 
use,  where  the  object  of  the  suit  i*  to  «Mablish  a 


demand  againit  ber  separate  Mtata.  t,  Biilit, 

5  Law  J.  Chanc.  lOi. 

Srmbli,  Tbat  in  an  action  by  a  trostee,  ondar  n 
agreement  between  husband  and  wife  to  live  atpa- 
rale,  to  recover  tbe  arrears  of  an  allowance  contract- 
ed to  be  made  by  the  husband  to  ber,  declarations  bj 
tbe  wife,  of  having  committed  adultery  daring  tu 
time  the  allowance  alaimad  accnied  due,  are  not 
admisaible  in  etidenee.  Sthotty  v.  GttAmai,  t 
Law  J.  C.P.  1 1,  s.  a.  1  Bing.  341. 

If  the  defence  to  aa  action  for  board  and  lodgiw 
of  the  defendant's  wife  be  adnltary,  the  huiband 
may  give  in  evidenoe,  atatements  made  by  her  em- 
fesaing  bar  guilt,  previoua  to  his  turning  her  ant 
of  doors ;  and  be  may  alaa  produce  letters  ficm 
diSerent  men  found  by  him  in  bar  writing-desk  at 
tbe  same  period.  WalUn  t.  Grasn,  1  C.  &  F.  Etl. 
[Abbott] 

The  separate  examination  of  a  married  woman  It 
to  her  fund  in  eoort,  ia  not  admissible,  where  tb* 
fund  in  court  bas  not  been  ascertained  bj  dw 
Master.     Goddtr  v.  Laurie,  lOPrice,  ISt. 

In  an  action  against  eiecucora,  tha  widow  oftbat 
teataloi  is  a  competent  witnesa  (or  the  pliintif  lo 
prove  a  promise  made  by  her  boaband  id  hia  life- 
time. Btvaidgt  T.  Miatn-,  1  C.  &  P-  364.  [Ah- 
bottl 

Wbere  letters  between  husband  and  wife,  ahaw- 
ing  the  aSactionata  terms  on  whiab  tbay  coh^tnl, 
were  produced  as  evidence  to  contradict  tbe  pn- 
sumption  that  she  waa  compelled  to  leave  her  huabasd 
from  cruel  treatment :  It  waa  holdeo,  tbat  the  ditia 
which  they  bore  were  not  evidence  to  shew  ibg 
time  SI  which  they  were  written,  and  oonseqnendy 
other  proof  most  be  broi^bt  to  shew  when  thsy 
were  written.  Hntlitteii  r.  SsiylA,  (  C.&P.K- 
CBe.1] 

(E)  Criminal  Pbocgbdinos. 

If  a  man  and  bis  wife  jointly  commit  a  felenjr, 
tbe  wife,  being  presumed  inlaw  to  be  onderbit 
coercion  and  control,  is  entitled  to  an  acquittal; 
and  if  the  woman  be  indicted  as  "  the  wift  of 
A  B,"  no  other  proof  of  that  fad  will  be  required 
for  IhU  porposs.  Rti  v.  Knight,  1  C.  &  P.  US- 
[Park] 

Husband  and  wife  (paupers)  having  letnraed  to 
the  parisb  from  whence  they  were  removed :  Held, 
that  tbe  husband  only  waa  liaUe  to  bs  oommittsd  to 
tbe  bouse  of  correction,  and  not  tbe  wife,  inasnodi 
as  siie  had  merely  acoompanied  her  husband  in  hii 
return.  Baldwin  T.  Bbukmtn,  »  Ken.  36,  i.  0. 1 
Burr.  595. 

CcAabitalioo  by  a  man  and  woman  for  two  ysm* 
ia  not  sufficient  to  entitle  tbe  latter  to  an  aoqmttal 
on  a  joint  indictment  for  larceny,  she  being  described 
in  the  indictment  as  a  single  woman,  on  the  gioond 
of  coercion;  evidence  of  a  marriage  d«/««»,  tboogh 
not  an  actual  mamage,  be  ing  essential.    K«rv.Hsi- 


Whenever  huaband 


d  wifeai 


impstsntfor 


wife  of  W  S,  and  othert  for  a  oonspiraer  in  oro^ 
curing  W  S  to  marry — it  was  holdeu,  that  W  3 
was  not  a  competent  witasss  fbr  the  proseonlor. 
Ra  T.  Sojnnt,  1  E.  &  M.  SH.  [Abbott] 


BARGAIN  AND  SALE—BASTARD. 
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BAPTISM. 

The  parish  reg^ter  of  a  person's  baptism  is  not 
evidence  that  the  person  was  bom  in  that  parish. 
E§x  T.  North  PethertoH,  4  Law  J.  K.B.  213,  s.  c.  5 
B.  &  C.  508,  s.  c  8  D.  &  R.  925. 


BARGAIN  AND  SALE. 

Where  the  eldest  son,  tenant  in  tail  male,  as  soon 
as  he  came  of  age,  joined  with  his  father,  tenant  for 
life,  in  snffering  arecoyery  with  ariew  of  resettling 
some  of  the  estates,  and  took  an  annuity  during  his 
father's  life,  and  part  of  the  estate  was  limited  to 
the  fether  in  fee,  the  residue  resettled,  the  son 
taking' hack  an  estate  for  life,  with  remainder  over 
to  his  first  and  otlier  sons  in  tail  general.  This 
transaction  was  holden  to  be  s  mixed  bargain  and 
sale,  and  family  arrangement  j  and  the  eldest  son 
baring  died  without  issue,  and  the  remainder- man, 
a  second  son,  baring  done  confirmatory  acts,  and 
accepted  interests  under  the  will,  a  bill  filed  by 
him  to  set  aside  the  settlement  was  dismissed. 
Transactions  of  this  description,  between  parent  and 
child*,  are  to  be  viewed  witb  a  reasonable  degree  of 
jealousy,  but  not  as  rerersionary  bargains.  Ttoed- 
daUr,  Tfseddaie,  1  Turn.  1. 


BARRISTER, 
[See  Arbitration,  Counsel,  and  Evidbnce.] 


BASTARD. 

A  child  bom  in  wedlock  is  to  be  held  legitimate, 
nnleas  there  is  evidence  affording  irresistible  pre- 
sumption to  the  contrary.  Head  v.  Head,  1  Law 
J.  Chanc.  106,  s.  c.  1  S.  &  S.  60. 

Where  personal  access  between  husband  and  wife 
is  established,  sexual  intercourse  is  to  be  presumed ; 
and  the  presomption  must  stand  till  rebutted  by 
dear  and  satiafactory  evidence.  Head  y.  Head,  1 
Turn.  158. 

Eveiy  child  bom  in  wedlock,  the  husband  and 
wife  being  in  England,  and  not  separated  by  any 
sentence  of  divorce,  is  presumed  to  be  legitimate ; 
but  this  presumption  may  be  repelled,  by  proof  of 
such  facts  as  satisfy  the  juiy  that  no  sexual  inter- 
oooise  took  place  between  the  husband  and  wife,  at 
a  tXBkd  when  the  husband  could,  by  possibility,  be 
the  fiither  of  the  child ;  and  the  jury,  before  they 
can  find  against  the  legitimacy,  must  be  convinced 
that  no  such  sexual  intercourse  took  place,  by  irre- 
sistible evidence,  and  not  by  a  mere  balance  of  pro- 
balities.  If  sudi  intercourse  did  take  place,  the 
adultery  of  the  wifo  is  immaterial ;  and  if  tbere  was 
an  eppartuwUy  of  sexual  intercourse  between  the 
hnsbmnd  and  wife,  the  law  presumes  that  such 
intneouie  did  take  place,  unless  the  contrary  be 
Mtialactoiily  proved.  Merris  v.  Davis,  5  C.  &  P. 
*15»   [Vanghan] 

If  husband  and  wife  are  in  such  a  situation  that 
intercourse  might  have  taken  place,  the  law 
that  it  did  take  place,  unless  such  fatcts 
**^  pivf  ed  as  satisfy  the  jury  beyond  aU  doubt  that 


no  such  intercourse  did  take  place  :  and,  therefore, 
unless  such  facts  are  proved,  a  child  bom  of  the 
wife,  is  legitimate,  if  the  husband  and  vrife  were  in 
such  a  situation  that  sexual  intercourse  might  have 
taken  place  between  them,  at  a  time,  when,  by  the 
course  of  nature,  the  husband  could  have  been  the 
father  of  the  child.  Morrit  v.  Davis,  S  C.  &  P. 
4Vr,  [Gaselee] 

Doctrine  of  law  as  to  the  legitimacy  of  the  child 
of  a  married  woman,  who  was  separated  from,  but 
sometimes  was  risited  by,  her  husband,  and  who 
was  living  in  a  state  of  adultery  with  one  of  her 
servants ;  the  birth  of  the  child  having  been  con- 
cealed, and  the  child  having  always,  during  the 
life  of  the  husband,  been  considered  as  a  bastard. 
Morris  v.  Davis,  6  Law  J.  Chanc.  177. 

One  who  is  bom  before  the  marriage  of  his 
parents,  cannot  inherit  real  property  in  England, 
even  though  by  the  law  of  the  country  in  which  he 
was  bora,  and  in  which  his  parents  were  married, 
he  should  be  declared  legitimate  and  capable,  there, 
of  inheriting.  Doe  d.  Birtwhistle  t.  VardiU,  4  Law 
J.  K.B.  190,  8.  c  5  B.  &  C.  438,  s.  o.  8  D.  &  R. 
185. 

Although  the  father  of  an  illegitimate  child  is 
not  bound  to  provide  for  it,  unless  in  pursuance  of 
an  order  of  Justices ;  yet,  if  he  consents  to  do  so, 
he  must  continue  to  provide  for  the  child  until  he 
has  given  a  distinct  and  unequivocal  notice  that  he 
intends  to  be  responsible  no  longer.  Cameron  y« 
£aA«r,  IC.  &P.  368.  [Best] 

Where  a  father,  after  having  made  various  pay- 
ments in  support  of  a  bastard  child,  declined  further 
assistance,  unless  the  mother  obtained  an  order  of 
filiation  :  It  was  holden,  that  the  mother  could 
maintain  no  action  for  the  arreara  of  its  maintenance. 
Furillisr.  Crotother,  7  D.  &  R.  612. 

If  a  penon  know  that  his  illegitimate  daughter, 
of  the  age  of  16,  is  boarded  and  clotlied  by  the 
plaintiff,  and  neither  expresses  dissent,  nor  takes 
his  daughter  away,  he  is  liable  to  pay  the  plaintiff 
for  such  board  and  lodging  vrithout  any  express 
promise  to  do  so.  And  it  lies  on  the  defendant  to 
shew  that  his  daughter  was  boarded  and  lodged  by 
the  plaintiff  against  bis  consent,  or  that  he  has  re- 
fused to  be  at  the  expense  of  maintaining  her. 
NichoU  V.  Allen,  3  C.  &  F.  36.  [Tenterden] 

Parish  officera  cannot  require  a  sum  of  money, 
either  from  the  mother  or  putative  father,  on  the 
birth  of  a  bastard  child,  for  its  future  maintenance, 
or  to  indemnify  the  parish  against  the  charges  of 
supporting  it ;  they  can  only  require  a  security  for 
the  purpose  of  such  indemnity.  Where,  therefore, 
the  mother  of  a  bastard  paid  a  sum  to  the  overseen, 
to  meet  any  charges  which  migbt  accrue  in  respect 
of  the  child :  Held,  that  she  was  entitled  to  recover 
it  back,  in  an  action  for  money  had  and  received. 
Clark  V.  Johnson,  4  Law  J.  C.P.  133,  s.  c.  3  Bing. 
4«4. 

One  Justice  alone  is  not  authorized  to  compel  a 
woman  to  submit  to  examination,  respecting  the 
father  of  her  bastard  child :  nor,  on  her  refusal  to 
be  examined,  to  commit  her.  Ex  parte  Mary  Anne 
Martin,  5  Law  J.  M.C.  38,  s.  c.  6  B.  &  C.  80,  s.  c. 
9  D.  &  R.  6*5. 

An  action  on  a  bastardy  bond  under  the  54  Geo. 
3,  c.  170,  s.  8,  must  be  brought  in  the  name  of  the 
overseers  who  are  in  office  at  the  period  of  the 


a,  ilUiiingb  tiiey  BiM.y 

to  irhoiD  the  boad  bid 

beoii    K"e<>-      ^ddty  T.    Woollty,    8  Tiunt.    €91, 

•.c.  3ii.Mo.gi. 

When  the  puUUTe  fitber  of  t  baiCud  child 
•ntered  inU)  •  bond  with  two  (Dreticii,  to  tha  orar- 
■aen  of  >  ptriih,  to  indemnifj  then  igiiuit  tb» 
eipeotps  af  prariding  for  the  child ;  Kad  default 
Lariag  be(D  made  by  tba  father,  Jodgimnl  waa 
•Dlersd  up  on  the  bond  ;  and  lbs  two  SMretiaa  wera 
aftentsrdi  diachirged  uadsr  tha  luaolieDt  Dahton 
Act :  llifid,  that  tbej  were  alill  liable  for  eipeniaa 
iueuned  bj  the  pariih  after  (heir  djacharge.  D*wm 
t.Arna!l.3J*w  J.  C.P.  IIS,  a.D.  9BiDS.134,  •-«. 
10B.nio.539. 

No  appeal  afainat  an  order  of  baatardj  aan  be 
anlired  at  the  Seaaions,  nntil  tha  requiaitea  of  tbe 
49  Gm.  S,  e.  68,  aeo.  9  &  7,  ban  been  eoaiplisd 
wilb,  aa  la  the  notice  of  appeal,  and  enMring  lata  a 
reeogniiaDOe.  lim  r.  (At  JuNtcai  sf  I.iito*I«,  3 
I),  tt  C.  5  tS,  •.  c.  5  D.  &  R.  547. 

Whrre  the  lime  /or  appeal  againat  an  order  of 
filiilioD  hi*  paaaed,  it  cannot  be  enforced  tinder  18 
Glii.  c.  .1,  but  the  juatice  of  the  peace  ma;^  proceed 
under  Ilie  49  Gm.  3,  o.  6B,  a.  3,  by  coounitaiecit  for 
tbne  nionlha.  Hi  part*  Addlt,  t  D.ft  R.  167, 
a,  0. 1  U.  &  C  87. 


BILL  OF  EXCHANGE— (VALiDitT—PtRTiia). 


BILL  OF  EXCEPTIONS. 

[See  Practioe.] 

A  hill  of  eicfiptiona  doei  not  prerent  tbe  caia 

from  KolnR  'B  t'"  j>"7i  "><■'  '  demurrer  to  the  avi- 

[l-nre  iloca.    MUUr  1.    ICarr*,  1   C.  &   P.  S40. 

"     pntty,  bofoTB  the  sealing  of  a  bill  of  eicep- 

.       ,t.. ..; ■■--•rial,  bring  a  writ  of 

cepliona  allowed  by 
the  Jiid|{e. 

Stmbii,  That  if  there  baa  been  no  waiver,  the 
Cmn  of  Error  oannot  order  a  party  to  aeitle  a  bill 
of  .leapllona,  ao  that  it  may  be  sealed  and  appended 
la  tlin  trnnaftipt  of  the  record  by  amendment. 

Qu/rrt    Within  what  time  a  party  ought  to  pro- 

«iir.  the  iudj(i.'aaealloabillofeKeptiona.   DiWo.r 

XJ».  /V*«-,  1  Bing.  17.  a.  c  1 1  P"'".  «»■ 

IVhcrn  an  indorafment  to  a  foreign  bill  ol  ei- 

ehnnee  dtmi  out  to  bn  forcwl,  and  a  question  anaea 

..^.1. /~r>i.^  Iduntllr  of  the  indorHr,  lbs 

linjt  to  Che  intufficiancy  of  the 
rring  to  the  eridence,  and  not 
h^"a"h(N  "'f"««i».pli*.n».      nutkiUg  T.  nuli*--.  3  D-  & 
ll    fllO,  a.  n   f  rt,  ^  (.'.  1.1*. 

'      *  ■  ■         ■        1,111  of  eiceptmaa, 

.  %H  out.  thai  the 


BILL  OF  EXCHANGE  AND  FR0HI3S0EY 
NOTE. 

(A)   VlLIDITT. 

?B)  PiiSTia. 

(C)  ¥oKM  aUD  CONSTBIICTIOII. 

(D)  ConaiDsaikTloii. 

(E)  Stump. 

(F)  ALTEaATION. 

(G)  FBElENTKeNT  roK  AoCIPTANCL 

fH)  Acceptance. 

(I)    ACCEPTOB. 

(J)    TRANSfEmAIIDlllDaRSEHIMT. 

(K>  PKEaBTIT»MT  FOR  PAVMENT. 

(*)  Plact. 
(L)  Notice  or  DiSHONotrR. 

(a)  Wfan  tuetaanf. 

(b)  By  and  Id  wium. 

(c)  Farm  and  Mtdt. 
id)  Tim,. 

(•)   R'AntHJMd. 
(M)  Action. 
(e)   Whtrt  n-intaiuabU. 
(b)  By  and  agaital  icicm. 
(e)  LdM  Billi  and  Nttei. 
U)  ^ 


(i)  Stalling  PnWMdiiin. 

(f)  Plmdi„g,. 
(f )  E»;drn«. 

h)  iy«ce. 

(h)  mat  rrwDB-oifc. 

<0  Ruia  le  mnipul*. 

(N)  Remedy  in  CASEorBANKRVPTcr. 
[See  Bankrupt.] 

(A)  Validity. 

A  bill  of  eichange  drawn  on  ■  contiageDey  ii 
abeolntely  raid.  Fatmtr  T.  Pnitl,  S  Biog.  1B5,  *■•■ 
10  B.  Mo.  35B. 

Ad  order  for  the  payment  of  a  nan  of  moDey  de- 
pending on  a  contingency,  cannot  be  deoland  vpoa 
aa  a  bill  of  exchange,  altboDgh  noeeptad  by  tba 
drawee,  Rolf.  t.  6«r»K,  1  D.  &  R.  N.P.C.  3S. 
[Abbotl] 

A  promisaory  note  made  in  SeetUiid,  mtj  beaaad 
OpOD  in  England,  aa  it  is  within  the  3  and  4  AdH, 
e.  9.  Milne  T.GrnKoni,  1  Uw  J.  K.B.9I,S.I>.1 
B.  ft  C.  19f .  a.  e.  S  D.  &  R.  193  ;  and  see  Bnib; 
T.  ^^ln■lhl,eu^t,  1  M,  &  M.  66,  pi«.  (J). 

Bills  made  in  France  on  Franch  atunpa.  thoa(h 
Toid  in  France,  because  drawn  in  the  Engliah  fbia, 
are  lalid  in  England.  Winni  T.  Jmclaen,  5  Law 
J.  Chanc.  55,  a.  c.  i  Ron.  351. 

(B)  Parties. 

A  promiaaory  note,  payable  to  an  iBfaat  whan  ha 
aball  QMueof  age,  apeoifyiag  tha  day,  ia  good  wtthia 


night  IC 


otbe 


tba  3  &  4  Anna 


whether  tbe 
lalni'il  by  Iho  eri- 
Tilun  can  be  raiaed 

haabeen  taken 

I  !•/  Reading,  1  V. 


r.  ne. 


Gim  T.  Ntlwa,  1  Ken,  496, 


If  a  peraon  perfutly  imbacile  in  mind,  ia  impoaad 
upon,  and  induced  to  aign  ■  proniaaorj'  note,  whU 
ia  drawn  in  an  unusual  form,  such  note  ia  bad,  eran 
in  the  banda  of  an  indoraee.  SMIana  t.  Pik,  S 
C.&P.  1.  [Tentwden] 

A  joint  and 
period  than  « 


rJuniMmry  note 
,  aigned  by  n 


BILL  OP  EXCHANGE— (Foiw^CoNsroERATioN-^TAMp). 


HI 


persons,  is  good,  if  tbey  be  not  in  partnership  fat 
the  purpose  of  banking.  Perring  y.  Dunttmi,  1  IL 
&  M.  264.  [Best] 

(C)  Form  and  Construction. 

An  instrument,  as  follows,  "  Received  of  A  B 
100/.,  wbicb  I  promise  to  paj  on  demand,  with 
lawful  interest — J.  Dayies,"  is  a  promissory  note. 
Grten  r.  Davits,  3  Law  J.  K.B.  185,  s.  c.  4  B.  &  C. 
«35,  s.  c.  6  D.  &  R.  306,  s.  c.  1  C.  &  P.  454,  ibid, 
675. 

On  an  indictment  for  uttering  a  forged  promissory 
note  for  tbe  payment  of  money,  as  follows : 
^«8.  15«.       "  Newport  Nov.  fO,  188  , 

Two  months  after  date  pay  Mr.  B  H,  or 

Older,  the  sum  of  twenty-eight  pounds  fifteen 

shillings,  yalne  received.  J.  J. 

At  Messrs.  Y.  &  Co.  bankers,  London. 
Held,  that  the  instrument  was  a  bill  of  exchange, 
and  not  a  promissory  note.  Rex  y.  Hmiter,  R.  &  jfU 
C.C.R*  511. 

An  instrument  which  is  in  the  form  of  a  note,  but 
which  is  in  addition  addressed  to  a  third  party 
who  accepts  it,  is  a  promissory  note. 

When  sn  instrument  is  equivocal  between  a  bill 
of  exchange  and  a  promissory  note,  the  holder 
may  treat  it  as  either.  Eedis  r.  Berry,  5  Law  J. 
K.B.  179,8.  c.  6  B.  &  C.  433,  s.c.  J  C.  &  P.  559. 

A  note  payable  on  demand,  but  with  interest  un- 
til paid,  IB  not  to  be  deemed  as  payable  imme- 
diately.   Gateoyne  y.  Smith,  1  M'CIel.  &  Y.338. 

If  a  man  draws  a  bill  in  Ireland,  payable  in  En- 
gland, and  stating  that  it  is  for  sterling  money,  it 
must  be  construed  to  mean,  sterling  in  that  part  of 
the  United  Kingdom  where  it  is  payable.  Taylor 
J.  Booth,  1  C.  &  P.  286.  [Best] 

(D)  Consideration. 

It  is  not  sufficient  that  tbe  acceptor  of  a  bill  of 
exchange  receive  some  benefit  iudirtctly  from  the 
contract  for  which  he  accepted  the  bill,  but  the  con- 
sideration, however  small,  should  be  directly  from 
him  for  whom  tbe  bill  was  accepted.  Archer  v. 
Bamfird,  1  Law  J.  K.B.  228. 

Bills  made  in  France,  and  on  French  stamps, 
cannot  be  enforced  in  England,  if  they  were  given 
for  a  gambling  debt.  Winne  v.  CalUnder,  1  Russ. 
«9S. 

All  games,  whether  of  skill  or  of  chance,  being 
within  9  Anne,  c.  14,  s.  5,  a  promissory  note,  given 
to  secure  the  payment  of  money  won  at  either  is 
invalid.     Sigel  v.  Jebb,  3  Stark.  1 .  [Abbott] 

A  bill  of  exchange  given  for  differences  on  stock 
bargains,  is  not  void  in  the  hands  of  an  innocent 
holder.  Greenland  v.  Dyer,  6  Law  J.  K.B.  345, 
s.  c.  2  M.  &  R.  422. 

If  tbe  importation  of  certain  goods  be  prohibited, 
and  the  plaintiff  sell  such  goods  in  this  country  to 
A,  who  indorses  a  bill  of  exchange  to  him  in  pay* 
ment ;  the  plaintiff  cannot  recover  on  that  bill 
against  the  acceptor,  although  there  was  no  evidence 
that  the  plaintiff  was  the  importer  of  the  prohibited 
goods.  Billard  r.  Hayden,  2  C.  &  P.  472.  [Abbott] 

MThere  tbe  defendant,  who  had  applied  for  his 
discharge  under  the  Insolvent  Debton  Act,  gave  a 

gromissory  note  to  a  creditor  in  consideration  that 
e  would  not  oppose  such  discharge,  the  Court  held 


tiie  consideration  corrupt  and  illega).  Bogert  y. 
Kingston,  S  Law  J.  C.P.  77,  s.  c.  2  Bin*.  441,  s.  c. 
10  B.  Mo.  97. 

A  bill  given  to  a  creditor  to  induce  him  to  sign 
a  bankrupt's  certificate,  is  void,  in  whose  hands 
soever  it  may  be,  and  whatever  the  consideration 
given  by  the  holder ;  but  a  bill  given  to  a  creditor 
to  keep  him  from  taking  steps  to  oppose  the  certi- 
ficate, would  be  good  in  the  bands  of  a  holder  for 
value  without  notice.  Bireh  v.  Jervis,  3  C.  &  P. 
379.  [Tenterden] 

No  consideration  being  proved  in  sn  action  by  an 
infant  against  the  executor  of  tbe  maker  of  a  note, 
expressed,  for  *'  value  received,"  the  Judge  told  the 
lury  that  the  words  "  value  received,"  imported  a 
legal  consideration,  and  that  affection  for  the  payee, 
or  friendship  for  his  father,  or  a  desire  to  avoid  the 
legacy  duty,  amounted  to  a  legal  consideration. 
Tbe  jury  having  found  for  the  plaintiff,— it  was 
holden,  that  they  bad  been  misdirected,  inasmuch 
as  the  considerations  pointed  out  were  insufficient, 
and  as  the  jury  might  have  presumed  a  good  con- 
sideration,  yet  as  that  may  be  rebutted,  a  new  trial 
was  grantedf.  HoUiday  v.  Atkinson,  5  B.  &  C.  501, 
8.  c.  8  D.  &  R.  163. 

Where  a  note  had  been  altered,  and  a  party,  on 
being  applied  to  for  payment,  replied,  that  "  from 
the  death  of  a  relation  be  could  not  then  attend  to 
the  subject,  but  would  give  his  earliest  attention  :" 
It  was  holden,  not  to  render  him  liable.  Pei-ring  v. 
Hone,  2  C.  &  P.  401.   [Best] 

(E)  Stamp. 

The  time  for  which  a  bill  is  drawn  is  that  ex- 
pressed on  its  face;  and  therefore,  if  it  be  p08t>dated, 
so  as  to  make  it  in  fact  drawn  for  more  than  two 
months,  yet  it  is  sufficient  to  have  the  stamp  for  a 
bill  payable  two  months  after  date.  Upstcme  v. 
Marchant,  1  Law  J.  K.B.  244,  s.  c.  2  B.  &  C.  10, 
s.  c.  3  D.  &  R.  198. 

Tbe  Court  may  inquire  as  to  the  time  when  a 
stamp,  not  originally  affixed  to  tbe  instrument,  was, 
in  fact,  affixed  thereto :  therefore,  where  it  appeared 
on  tbe  fieice  of  a  note,  that  it  bad  been  issued  with- 
out having  affixed  to  it  a  stamp  of  the  legal  amount ; 
and  also  that,  since  its  issue,  a  penalty  bad  been 
paid,  and  a  IL  agreement  stamp  affixed,  though  bear*  . 
mg  no  particular  denomination  on  the  face  of  it, — 
It  was  held,  that  the  commissionera  had  no  power 
to  fix  another  stamp  after  it  had  been  issued  ;  and 
that  it  was  therefore  not  receivable  in  evidence, 
either  in  support  of  the  count  on  the  promissory 
note,  or  of  the  account  stated.  Green  v.  Datfies,  3 
Law  J.  K.B.  185,  s.  c.  4  B.  &  C.  255,  s.  c.  6  D.  & 
R.  306,  s.  c.  1  C.  &  P.  451,  676. 

A  promissory  note,  payable  to  bearer,  is  a  note 
witbin  tbe  first  class  of  promissory  notes,  in  the 
Schedule  No.  1,  to  tbe  statute  55  Geo.  3,  c.  184 ;  and 
consequently  a  note  fiar  40(.  requires  a  stamp  of 
five  shillings.  Whitlock  v.  Underwood,  1  Law  J. 
K.B.  251,  s.  c.  2  B.  &  C.  157,  s.  c.  3  D.  &  R.  356. 

Promissory  notes  payable  to  the  bearer  on  demand, 
are  liable  to  the  duty  imposed  by  55  Geo.  3,  c.  184. 
Schedule,  part  1,  title  **  Promissory  Note ;"  al- 
though the  person  who  makes  them  may  not  have 
availed  himself  of  the  qualification  given  by  the  act 
to  re-issue  them.  Keates  v.  Wheildon,  6  Law  J. 
K.B.  226,  s.  c.  8  B.  &  C.  7. 
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Aar  T.  Smithty,  1  M.  &  M.  11,  *.  C.  9  C.  &  P.  497. 
[Litlledals] 

Where  ■  bill  wu  drawn  payable  to  "  bMNT," 
It  wu  holden,  tLtt,  ifter  (ccepUace,  the  tdditim 
of  tbe  wonU  "  or  order,"  did  not  imdcr  i  on 
itwnp  mentiil.  Atvxied  v.  Griffia,  S  C.  &  P.36S, 
B.  c.  1  R.  tc  M.  415.   [Best] 

Chw  hiTiDg  mide  md  ligned  a  promimrj;  sole, 
hud«d  it  to  ■  tLird  penou,  ths  pijee  bciog  pn- 
•snti  but  before  it  wu  giTen  to  th*  payee  ilww 
>lie[«d,  by  the  conioDt  of  ill  partiea  ;  Held,  tUt 
Ibii  giTUg  it  to  tlie  third  penoQ  wu  nol  u 
ivning;  of  it,  and  that  it  did  not  reqiiiniiww 
■tunp.  Sitrringtmr.  Jtrw-yn,  3  C.  &  P.  374.  [Tea- 


iVT  to  ttT.  wfc»A«  it  w«»  powiH  ™  >—  ->- 
V&m  b^M  ■tent,  n  ■■  M  b*T«  dnw.  tb« 

[Aktet) 

(T)  Aliuatkhi. 

[Sm  pMt,  M.  j.l 

U  »  hOi  of  •i^us*  fc«  •''■^  "itboui  ili«  00"- 

«.t  of  lb. p«ti-. »  "7  r*-^ p^- "T;  *;?"■ 

^Tf  Jl  Ui*  A.  VU  wfcoiiT  i-"W.    C"«  '• 
ttrfiiJl.  J¥«ait.».»-c*B.a[  A.  1?T. 

"mi,  .ft«  tb.  1  &  1  Go*.  *Jir*~™|,-''5- 

mmt  th>  .^laMal  of  «b»  ■«»»»».  ■J*«i  to  »  bill  poT- 
SZiUv*  WW  ■«t»n»l.  »^  tbmfcc  the  »t^*Ot 

*lUt'^"i  «  .  K--^  — (-"■  "J  "'.^ 

wx^X.  m.li.»  tb.  bill  p.r.bl.  .t  a.T  p»w  pUc. 
itm^*  -.Ik-it  t^  «*»■»  of  '**  «"P«».  "'" 

TurZ  wh.fh  -wW  -»k»  *•  ««5t"«  '[-oi^ 

«,!«  Ih*  t  &  «  0««».  ■*.  f.  fS.     Sr.A,  t,  Sf err,  5 

Uw.".  K.ll-  t**-  .  .^, 

W  h»«  ll>»  air^to"  of  «  "Wp*"/  J™-  •  Jff"* 

ih>  wwi.>l.i»  to  lb*  fc™p«iiv,  wbo  had  do  mwal 
,«th^rv%«.«.lt«l  two'Vlb.  di^clo™.  aad  .»- 

,"     ,h.  u....  waaVmd.   f -rH.,  t.  »-k.  .  C.  i  P. 


raoftaw 


*  ,v«l>l"taW.  «!«"  "I"  "Wr"  Tf^: 
aalilv  i»  th»  twtrliitl  rr»«ti.«  of  »ho  w> 


not*,  •otiiA 

waiM.    U-nvj-.*  ».  Smilk,  1 

or*bill||iT«itt«tlwir 


InlMad  of  tSt3, 
>out  tb*  tulho- 
•lllal*  th*  bill, 


1    ;,  ,,,r.*.v'  »."l  t.'.  P.r«i.tui  that  it  baa 


^; 


,1.,  1.1  lini'iii'-ll*'".  "  'I"*"  "'"  V"'^ 

•^  n Kl-  I'f  a  Ull  i.f  -..'liaiin.  batinK  h..i 

1,„. ,  1   I  f.M  ii-ii.ill-.i->l  li*  ll>»iln'"""--  'V,v-  ' 

f 'Yi   ,l'     ii  ||in,ai|,iiiwBilmnial*H*t.  and  could 

, '  Lii  il..  ■wHKliil  III  nil  anldiu  lmiii|lhl  i«ain*t 

I       ..A  h  W  "   llile  t«  •»  liiimalMlal  allot*- 

:;ii',i.M.u..;ii..t-i."''-''«'*'i''"''  ^■-'''■ 


•o] 

In  as  action  oa  a  prumiuoij  m 
tared,  ifthe  plaintiff  giiei  no  accc 
of  Ibe  not*,  it  ia  matter  for  ibe  , 
altaiaiiaD  wat  made  after  the  i 
VDatniinent.  Bith^  t.  Chambri 
a.  c.  3  C.  St  F.  55.    [Tcntorden] 


M  appanntly  tl- 


(G)  Presentiheiit  k 
The  word  "  aecaptanee 


I  AoCEFTAIICE. 

■  depoaitiio 


abanker-i 
/  tor  tbe  b 

_  _    ritb  the  bankar  for  accaptascs.    Salt™ 

T.  IWaHT,  6  Law  J.  K.B.  49,  a.  c.  7  B.  i  C.  416, 
*.  c.  1  H.  &  R.  1(5. 

If  a  bill  drawn  by  a  banlier  in  the  country,  on  i 
bankar  in  town,  in  btour  of  A,  pai/ablt  tftit  nf^l, 
be  indorsed  by  A  to  tbe  defendana,  who  indaM  to 
tbeplainLffa  aeTOn  dayg  after  tbe  date  of  the  bitl, 
and  the  flaintiffi  dtlay  preaentiDg  it  fo 
far  fauT  days;  it  will  be  lef\  lo  the  , 
wbMher  tbe  plaintiffa  hare  been  Kuilty  of  unrtam- 
^bit  dilma  ;  and  in  amaidering  thii,  the  juiymiy 
infer,  from  the  defendant  himaelf  baviDg  kept  iLe 
bill  TC  long  nnaccepted,  that  it  is  not  the  coons  <•( 
boainen  to  preaant  audi  billa  for  acceptance  inunt- 
dittely  after  the  parly  receiiea  them.  Shuli  r- 
Hatim,  3  C,  &  P.  80,   a.  0,  1  M.  i  M.  133.  [Tea. 

(H)  Acceptance. 

That  ID  acceptor  may  qualify  his  acceptance  is 
clearly  eatablishtd,  by  caaea  including  almoal  eiaty 
'  lof  qualiGcatioa.  If  the  quatiGcatioD  ista 
I  be  introduced  by  lbs  acceptor,  it  mint 
b«  on  account  of  aome  ciicumaUnce  whicb  beloaga 
(O  place,  and  doea  not  belong  (o  time  or  mode  al 
payment,  or  any  other  apeciei  of  qualiGcalion  wbat- 

When  a  bill  is  drawn  genenlly,  conaideriog  thit 
it  ia  an  addreaa  to  the  ]ierson  who  il  la  aciept  it 
gnnarally,  it  ii  the  duty  of  Uie  acceptor  who  intenda 
to  gire  a  special  acceptance,  to  accept  in  auch  tanna 
that  the  nature  of  hia  contract  may  be  seen  in  the 
tetina  ha  hu  uaed  ;  that  the  acceptanCB,  which  be 
inaiats  ia  not  genersl,  may  clearly  appear  to  be  qua- 
lified or  special. 

It  ia  not  true  that  an  acceptor  must  he  antacedent- 
It  tbe  debtor ;  all  the  cases  of  qualified  acceptance 
abaw  the  oontran-.  A  man  maj  accept  to  pay  out 
of  Iba  produce  of  a  cai^  conaigned  to  him,  whan 
that  cargo  ahall  arrira  in  Enf^land.  In  the  case  of 
uignee,  hia  acceptance  is  almost  nniTeiBaUj 
E«d. 


.«cie. 
place  ci 


qualifiad 
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When  tbe  acceptor  um  flatu  writes  tbe  words 
"accepted,  pajable  at  such  a  house/'  tbe  word  **  ac- 
cepted "  is  not  to  he  taken  to  express  the  whole  of 
the  acceptor's  contract,  but  tbe  latter  words  are  also 
to  be  taken  as  part  of  it,  and  are  not  to  be  constroed 
distinctly  as  a  direction  or  expansion  of  engagement. 

If  an  acceptor  promises  to  pay  at  his  bankers*  in 
London,  and  tbe  bolder  calls  upon  him  in  Northum- 
berland, tbe  payment  is  not  the  same.  He  presumes 
that  the  demand  is  to  be  made  at  the  bankers'  in 
London  ;  the  funds  are  deposited  there;  and  if  he 
is  liable  to  be  called  upon  at  both  places,  his  liability 
is  rendered  more  inconyenient*  But  if  tbe  acceptor 
is  unexpectedly  to  meet  the  demand  in  a  distinct 
place,  tlie  cost  of  the  exchange  and  remittance  back- 
wards and  forwards  must  be  added.  Rower,  Young, 
2  Bligh,  403-4,6,9. 

J[f  A  and  B  enters  into  an  agreement,  thereby  A 
nndertakes  to  accept  certain  bills  of  exchange,  on 
certain  conditions,  the  question,  whether  under  the 
particular  circumstances  of  the  transaction,  A  was 
bound  to  accept  a  particular  bill,  is  a  question  of 
law,  and  not  a  matter  of  fact.  Laiug  t.  Barclay,  3 
Stark.  38.  [Abbott] 

A  dc  Co.,  merchants  in  London,  undertook  to  ac- 
cept bills  of  B,  a  merchant  in  Demerara,  to  a  certain 
amount,  at  the  usual  date,  to  enable  him  to  load 
certain  vessels,  upon  having  the  invoices,  bills  of 
lading,  and  orders  for  insurances  sent  to  them,  and 
no  irregularity  appearing.  B  sent  the  invoices,  bills 
of  lading,  and  orders  to  insure  the  goods,  on  board 
two  vessels,  to  a  lai^e  amount,  to  A  &  Co.  and 
drew  upon  them  a  bill  for  500/.,  at  six  months  after 
sight,  which  A  &  Co.  refused  to  accept:  Held, 
that  inasmuch  as  the  jury  had  not  found  that  six 
months  was  an  unusual  date,  it  must  be  taken  to  be 
a  usual  date  ;  and  that  B  was  not  bound  to  specify 
to  which  cargo  the  bill  was  to  be  charged ;  for  that, 
in  the  absence  of  any  direction  by  biro,  A  &  Co. 
might  charge  it  to  either,  at  their  election.  Laiug 
r.  Barclay,  1  Law  J.  K.B.  135,  s.  c.  2  D.  &  R.  5S0, 
8.  c.  1  B.  &  C.  398. 

A  sold  goods  to  B,  in  E,  at  whose  risk  they  were 
shipped  for  L,  to  be  paid  for  by  tliree  sets  of  bills 
<Ni  C  &  Co.  D  was  placed  on  board  as  a  supercargo 
and  joint  trustee  for  A  and  B,  to  see  that  money  was 
remitted  to  meet  the  bills,  and  then  to  give  the  bill 
of  lading  to  B. 

B  afterwards,  without  the  knowledge  of  A,  effected 
an  insurance  of  the  cargo  through  C  &  Co. 

C  U.  Co.,  when  apprising  A  that  they  had  paid 
two  sets  of  bills,  informed  him.  that  whether  they 
should  accept  the  third  set  depended  upon  B's  ac- 
count. The  ship  was  taken,  and  the  insurers  paid 
for  a  total  loss :  Held,  that  no  acceptance  of  the 
bills  had  been  made  by  C  &  Co.7  and  that  they  were 
not  bound  to  pay  the  proceeds  of  the  policy  in  dis- 
charge of  tbe  bills.  NeaU  v.  Reid,  1  Law  J.  K.B. 
198,  fl.  c.  1  B.  &  C.  657,  s.  c.  3  D.  &  R.  158. 

The  defendants  had  sent  an  agent  and  a  sub-agent 
to  Mexico,  for  the  purpose  of  purchasing  interests 
in  the  mines ;  and  payments  had  been  made,  on 
behalf  of  the  defendants,  to  carry  on  the  transac- 
tiona;  and  which  payments  were  provided  for  by 
bills,  drawn  by  the  sub-agent  on  the  defendants, 
and  with  their  consent ;  and  before  they  could  be 
|Mreflented  for  acceptance,  they  had  transferred  their 
mterests  in  the  mines  to  a  company,  who  would 
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have  provided  for  the  bills ;  but  one  of  the  defendants 
requested  their  agent,  who  then  acted  for  the  com- 
pany, that  funds  might  be  placed  in  the  defendants* 
bands  to  take  up  the  bills,  stating,  that  it  would  bo 
unpleasant  to  have  bills  drawn  upon  their  firm  paid 
by  a  third  party  ;  on  which  it  was  aneed,  that  the 
defendants  should  have  the  money  for  the  purpose 
of  psying  the  bills,  which  were  left  at  the  defen- 
dants house  for  acceptance,  but  not  accepted  ;  and 
when  the  agent  informed  another  of  the  defendants 
of  that  circumstance,  he  said,  that  they  had  the 
money,  and  that  the  bill  ought  to  be  paid  :  Held, 
that  this  amounted  to  a  parol  acceptance,  aud  that 
the  defendants  were  liable  to  pay  the  bills  to  an  in- 
dorsee, although  he  had  in  ignorance  protested  these 
bills  for  non-acceptance.  FairUo  v.  Herring,  4  Law 
J.  C.P.  204,  8.  c.  3  Bing.  6^5.  See  1  &  2  Geo.  4, 
c.  78. 

(I)  Acceptor. 

If  a  bill  of  exchange  be  drawn  payable  to  tbe 
order  of  the  drawer,  at  a  particular  place,  without 
being  addressed  to  any  person,  and  the  defendant 
afterwards  accept  it :  Held,  that  such  bill  need  not 
have  been  directed  to,  or  describe  the  defendant  by 
name,  for  that  by  such  acceptance  he  adopted  the 
place  of  payment.  Gray  v.  MUner,  8  Taunt  735, 
s.  c.  3  B.  Mo.  90. 

Where  B  accepts  a  bill  for  the  honour  of  the 
drawer,  on  the  refusal  of  A,  the  drawee,  it  must  be 
presented  again  to  A  for  payment  at  maturity,  before 
B  can  be  charged  on  his  acceptance ;  even  in  the 
case  of  a  bill  payable  after  sight.  Williams  v.  Ger- 
maine,  6  Law  J.  K.B.  90,  s.  c.  1  M.  &  R.  394. 

An  acceptor  of  a  bill  is  not  discharged  by  the  bill 
not  being  presented  for  payment  for  three  or  four 
years  after  it  becomes  due ;  be  is  only  discharged  by 
payment  of  the  bill,  or  by  a  distinct  and  direct 
agreement  by  the  holder  to  discharge  him.  Far" 
quhar  V.  Southey,  2  C.&  P.  497,  s.  c.  1  M.  &  M.  14« 
[LitUedale] 

(J)  Transfer  and  Indorsement. 

A  bill  of  exchange,  accepted,  payable  to  (blank) 
or  order,  may  be  filled  up  and  indorsed  by  a  bond 
fide  holder,  snd  declared  on  in  that  form.  Atiwood 
y.  G^'iffin,  1  R.  &  M.  425,  s.  c.  2  C.  &  P.  368.  [Best] 

A  bill  of  exchange  may  pass  by  indorsement  iu 
pencil.  Geary  v.  Physic,  4  Law  J.  K.B.  147,  8.  c. 
5  B.  &  C.  234,  8.  c.  7  D.  &  R.  653. 

If  there  be  two  indorsements  on  a  bill  by  the  same 
party,  and  an  intermediate  one — the  presumption  is, 
that  the  first  indorsement  was  on  the  bill  before  it 
became  due.  Fryer  v.  Brown,  1  R.  &  M .  145. 
[Abbott] 

If  a  bill  of  exchange  be  not  presented  by  an  in- 
dorsee for  payment  until  a  year  after  it  is  due,  the 
law  will  raise  a  presumption  that  it  was  indorsed  after 
it  became  due,  and  the  indorsee  will  be  affected  by 
the  same  liabilities  as  the  drawer.  Lloyd  v.  Davit, 
3  Law  J.  K.B.  38. 

A  foreign  note  is  negotiable  in  England  by  indorse- 
ment,  by  virtue  of  the  stat.  3  &  4  A.  c.  9.  Bentley 
V.  Northhouse,  1  M.  &  M.  66.  [Tenterden] 

A  bill  payable  to  the  order  of  the  drawer,  having 
been  dishonoured  by  the  acceptor,  and  paid  by  the 
drawer  when  due :  Held,  that  the  drawer  might  in- 
dorse it  over  a  year  and  a  half  afterwards,  and  that 
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iiiop  it  ibnc.     Siibj  t.  Ida, 
.cSBiD^.  611. 

hn  nqaind  pi  jnal 
.  Jiilbf  iIh  Kaplun 
at  3mh  *  bill.  tb«  accapur  take*  apos  bipuM  ita 
ottindoB  of  fToiiif  lo  tba  plae*  io  qwMin  ud 
p«Tiae.  Ba(atlwrwup.irberalfaeiee«plor*i[*Mri]r 
quilidn  hi>  own  acevpUace.bj  wjing,  tint  ba  nil! 
psT  >l  iBcb  1  pUce.  mod  noirben  ela* :  then,  tb* 
dnwer  or  bolder  Bust  p>  ta  the  plice  of  pinneat, 
nd  BBka  the  demsBd.  HafU  r.  Bird,  5  LiwJ. 
K.B.  S17.  a.  c  6  B.  &  C.  531. 

IfabiU  of  eicbiBfe  b*  aceaptad,  ptirable  it  Iba 
Aduitof  S,  P  &  8,  and  be  ao  decliraid  Qpon,  it  iiwt 


■H  being  mG- 
'ktyr.  Bmwib,  1  ¥.  &  J.  376,  a.  c  4 

1  accepted  pajrible  it  a  particuliT  pUft. 
'\rm  befoTe  it  becomea  due.itii 
.on  agiinat  ihe  dnw«r,  lo  pn>T* 
•pveibed  p1ao»,  and  it  ia  IM 
preseatncnt  at  tba  bouaa  oflba 
ilatin.  PAi^piXt  t.  Itruiul.  S 
C.  i  P.  SM.  tPart] 

(L)  NUTICE  OF  OuuoMoei. 

(a)    H'htH  Ktctaarj, 

Wbere  the  payment  of  a  bill  of  exchin^  tagui- 

raatn^,  the  goanntor  ia  liable  if  the  principl  he- 

cornea    insolrtnl.    allhongh    be  has  not  ncvi'ed 

notice  of  the  DOD-paynient.    HoUma  t,  WiOam, 


C.  10. 


iV  be  brougl.l  an 

.1  ,yii>i  OH  the  Iriai  hare 

L^bmion  was  held  bad 
Hg,  lltligh.  391,  a.  a. 

.,„..r  .U-.  Jlatiilo.  "'"■ro,  iu  an  action  by  the 
.„  .."•iiial  llii'  niTnplor  of  a  bill  of  exchange, 

;i„.„n!Mfif  the  drawer  in  Lothdra.  tb« 

.ii.xi  alalrd.  that  the  dpfrndant  accepted  it  at 
>  lOien-hv  lia  became  liahlo  lo  pay:  H»w, 
HHa  unuKfaaarr  lo  ""or  jircra  a  pra»aiK- 


la  drawn  in  hTOui 
It  of  a  compiDj 

The  payee,  at  Binningham,  paid  it  into  hi*  baa- 
kera'  at  Uirminghom,  thereto  b«  aent  for  acceptance 
10  Ibe  draweoB,  who  resided  in  London,  it  na 
«ent  by  tliera  lo  Ibeir  correapoadiug  banken  ia 

London,  and  preacnted  for  acceptance,  bat  refuted. 
No  notice  bf  the  non-acceptance  waa  given  to  iba 
binben  at  Birmincbani  or  to  the  payeea. 

The  Court  held  that  tbe  payee  wua  entitled  to 
recorer  on  the  hill,  friKn  tbe  iMnkera  at  Birmiiif- 
ham,  aa  much  at  waa  really  due 


R.  374, 

A  bill  of  exchange  drawn  by  a  party  on  himsetr, 
ia  in  tbe  nature  of  a  promisaory  note,  and  doea  not 
require  notice  of  non-acceptance  lo  tbe  drawer. 
Uiuich  r.  Ciltr.  G  Law  J.  K.B.  43,  a.  c  1  M.  tt  R. 

eo. 

If  the  law  be,  that,  allhough  a  bill  ia^drawn  ge-  . 
nerelly,  it  may  be  accepted  apeoially,  it  ja  tb* 
effect  of  the  law  to  impose  a  duty  upon  the  holdeif, 
of  giring  notice  to  the  drawer  and  preTiouo  in- 
doriera,  if  he  in  ten  da  to  keep  alive  llieir  liability. 
Rovt  T.  Young,  t  Bligh,  407. 

(t)  By  and  U  j^hcm. 
Where  the  drawer  of  a  bill  of  eicbange  bad  no 
eflecta  in  the  banda  of  the  acceptor  from  tM  tia»  of 
drawing  the  bill,  till  itbecaota  due,  Imtthe  acceptor 
bad  nwei'ed  from  the  drawer,  prior  to  tbia  bill  on 
wbi<^  the  action  wu  brought,  acMptancea  of  the 
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dnwer,  upon  wbich  he  bad  raised  money,  aome  of 
which  acceptances  had  been  returned  diabonoored, 
and  otheis  vere  outstanding :  Held ,  that  the  drawer 
wu  entitled  to  notice  of  dishonour  of  the  bill. 
Spomtr  T.  Cfardiner,  1  R.  &  M.  84.   [Beat] 

(c)  Form  and  Mode, 

A  notice  of  non-payment  of  a  bill  of  exchange  ia 
the  following  form :  '*  I  giro  you  notice,  that  a 
bill  lor,  &c.  drawn  by  you,  &c.  lies  at,  &c.  dia- 
honoored,"  ia  insufficient  to  sustain  an  action  against 
the  indorsor,  who  was  not  the  drawer  as  well  as  the 
indorser.  Bmuchamp  v.  Cash,  1  D.  &  R.  N.P.C. 
3.  {Abbott] 

The  notice  of  dishonour  of  a  bill  of  exchange  by 
die  acceptor,  muat  contain  definite  information  what 
the  bill  18 — by  whom,  and  when  drawn — on  what 
day  it  was  due — and  that  it  was  presented  and  dis- 
hoaovred  :  or  it  is  insufficient.  Hartlty  t.  Cate,  5 
Law  J.  K^.  262,  s.  c.  4  B.  &  C.  539,  8.  c.  6  D.  & 
R.  505,  8.  c.  1  C.  &  P.  556. 

Where  abill  waa  dated  ManckisUr, — it  was  holden 
that  a  notice  of  dishonour  directed  to  the  drawer  at 
Manchester  was  a  aufficient  notice  of  dishonour. 
Marm  r.  Moon,  1 R.  &  M.  ^49.  [Abbott] 

But  in  an  action  by  indorsee  against  indorser, 
it  was  bolden,  tliat  a  letter  containing  a  notice  of 
disbonoor  directed  to  "  Mr.  Haynes,  Bristol,"  was 
loo  general  to  raise  a  presumption  that  he  received 
it;  and  proyiag  it  was  put  into  the  poet-office,  was 
insufficient.    WaUer  ▼.  Haynee,  1 R.  &  M.  [Abbott] 

Where  a  letter  giving  notice  of  the  dishonour  of 
a  bill,  stated,  **  I  did  not  know  until  within  thue 
fe»  days  where  you  were  to  be  found :"  It  waa 
holden  sufficient,  because  the  words  these  few  daps 
were  not  to  be  taken  to  prove  that  the  notice  was 
not  given  on  the  next  day  after  the  defendant's 
abode  was  discovered.  Kerhy  y.  EngUmdt  3  C.  & 
P.  300.  [Abbott] 

In  an  action  on  a  bill  of  exchange  (against  the 
drawer),  in  order  to  prove  that  notice  of  the  defal- 
cation of  the  acceptor  had  been  duly  given,  a  clerk 
was  called,  who  said  that  a  letter  containing  such 
notice  was  written  by  one  of  the  plaintiffs  and 
copied  by  him  (the  witness)  into  a  letter-book,  and 
that  all  letters  so  copied  were  regularly  sent  to  the 
post»office,  but  that  he  himself  did  not  carry  the 
letter  b  question  to  the  post,  it  being  the  duty  of 
another  clerk  so  to  do ;  Held,  that  this  was  not 
evidence  to  prove  the  letter  sent.  Hawhes  v.  Salter , 
6  Law  J.  C.P.  180,  s.  c.  4  Bing.  715,  s.  c.  1  M.  & 
P.  750. 

(d)  Time. 

The  traveller  of  the  plaintiffs,  resident  in  London, 

veceired  a  promtssory  note  in  payment  of  a  debt 

due  to  his  employers,  from  A,  at  Derby,  and  paid 

it  away  to  B,  without  communicating  to  his  em- 

plcyera  the  names  of  the  party  from  whom  he  had 

leoeived  it    B  paid  it  to  C,  in  Bedfonlahire,  by 

whom  it  waa  transmitted  to  his  bankers,  and  the  note 

'*^t8  diahonoured  on  the  3d  of  April.    On  the  5th, 

the  plaintiffs  received  notice  of  the  dishonour,  and 

set  knowing  the  parties  to  the  bill,  wrote  to  B  for 

iaiermation,  who  being  then  at  Edinburgh,  did  not 

n^ive  the  letter  until  the  lOtb,  wheu  notice  was 

*^t  to  the  plaintiff,  who  received  it  on  the  14th. 

^  that  day  the  plaintifEs  wrote  to  C  for  the  note, 


and  received  it  on  the  16t]j,  and  by  that  day's  post 
gave  notice  to  A,  the  original  indorser:  Held, 
that  the  plaintiffs  were  not  guiky  of  laches,  as  they 
bad  used  due  diligence  in  ascertaining  the  address  of 
the  next  party.  Baldwin  v.  Riehardsoft,  1  B.  &  C. 
245,  s.  c.  «  D.  &  R.  285. 

Quare — Whether  a  notice  to  the  drawer  is  pra- 
■ature,  if  given  on  the  same  day  the  bill  has  been 
once  presented  and  diahonoured.  Hartley  v.  Case, 
3  Law  J.  K.B.  262,  s.  c.  4  B.  &  C.  339,  s.  c.  6  D. 
&  R.  505,  8.  c.  1  C.  &  P.  556. 

Where  there  has  been  fair  and  reasonable  dili- 
gence used  to  obtain  the  address  of  the  party  to  be 
charged ^ith  notice,  the  holder  is  not  bound  by  a 
nice  calculation  of  days ;  but  his  whole  conduct  is 
to  be  considered,  with  reference  to  the  question, 
whether  he  has  used  due  diligence  or  not. 

Accordingly,  where  a  bill  was  drawn  at  Frome, 
indorsed  by  the  defendant,  whose  address  was  not 
known,  and  the  holder  took  the  chance  in  August, 
when  the  bill  became  duo,  of  writing  to  the  defen- 
dant at  Frome  where  the  drawer  liv^ed  ;  and  on  the 
16th  of  October,  (raquiries  being  made  in  the  in- 
terim,) the  plaintiff's  attorney  found  out  the  ad- 
dress, saw  the  plaintiff,  and  received  his  instructions 
on  the  17th,  and  wrote  on  the  18th  :  It  waa  held, 
that  this  sufficiently  proved  the  allegation  of  due 
notice.  Frith  v.  Thrush,  6  Law  J.  K.B.  358,  s.  o. 
8  B.  &  C.  387. 

A  party  receiving  notice  of  dishonour  of  a  bill  of 
exchang(t,  need  not  give  notice  to  the  party  above 
him  till  the  next  post  after  the  day  on  which  be 
himself  receives  the  notice,  although  he  might 
easily  give  it  that  day,  and  there  is  no  poet  on  the 
day  following.  Geill  v.  Jeremy,  1  M.  &  M.  61. 
[Tenterden] 

A  bill  of  exchange  accepted  payable  at  a  banker's 
at  N.  became  due,'  and  was  presented  for  payment 
tbero,  on  a  Saturday,  and  dishonoured.  The  post 
from  N,  to  the  place  where  the  drawer  resided,  left 
N  at  half- past  nine  in  the  morning :  Held,  that  no- 
tice sent  to  the  drawer  by  the  post  of  Tuesday 
m(  rning  was  in  time.  Hatches  v.  Salter,  6  Law  J. 
C.P.  180,  8.  c.  4  Bing.  715,  s.  c.  1  M.  &  P.  750. 

If  a  letter,  giving  notice  of  the  dishonour  of  a  bill, 
is  put  into  the  two-penny  post-office,  in  time  to  be 
delivered  on  the  proper  aay,  in  the  ordinary  course 
of  business,  but,  from  ^me  delay  in  the  office,  does 
not  roach  its  destination  till  afterwards,  such  delay 
in  the  office  will  not  prejudice  the  party  by  whom 
the  notice  was  given. 

If  there  are  several  indorsera  of  a  bill,  and  the 
lest  indorsee  and  holder  resorts  in  the  first  instance 
to  the  first  of  such  indorsers,  he  is  not  entitled  to 
as  many  days  as  there  are  indorsers  to  give  notice 
of  dishonour  in,  but  muat  giye  it  within  the  same 
time  as  he  would  have  been  obliged  to  do  it  in,  if  he 
had  resorted  at  first  to  his  own  immediate  indorser. 
Dolfree  v.  Eastwood,  3  C.  &  P.  250.  [Burrough] 

(«)  When  waived, 

'In  a  declsration  by  the  holders  against  the 
drawbars  of  a  bill  of  exchange,  averring  that  the  biU 
was  presented,  and  dishonoured  by  the  drawers, 
neither  of  these  averments  was  proved:  Held,  that 
the  omission  of  notice  to  tlie  drawers  was  waived 
by  proof  of  an  order  given  by  them  to  the  acceptor 
not  to  pay  the  bill  if  presented,  but  otherwise,  as  to 
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'  ,-T  of  pmntmrat,  dAoagli  tba  boUns  wan 
...loliuc))  order  befbn  lb*  bM  bt— ■  dm- 

Hiwp.  1  D.  Sl  R.  N.P.C.i7.  [Abbou] 
ctiM  of  B  bill  of  arebun  bu>g  dabeMMnd 
1  i:i*ni  ID  an  indoraar  of  il,  and,  aftemn)*. 
(..fa  into  an  agiwBiant  lo  pay  tte  anoaDtofil 
iiiMrrudiala  iodoraaa.  locfa  agraaBevt  ia  eri- 
,.t  bia  haTJDB  had  BOUea,  ao  a*  to  maka  hiai 
,  i,<  b«  auad  by  iha  holdar  of  tbe  bilL  G»u« 
„  ,=  1  Law  J.  Ji.B.  75.  1.  c  t  D.  &  R.  S34. 
I  II.  &C.  IM. 

itltaT  a  bill  it  diahonoorad,  tba  indoraer  oflei 
'„y  lb*  boldai  to  Budb  ia  tba  pound,  on  tba 
imt :  Stml>l:  tbat  thia  diipenaaa  villi  proof  of 
injlite  of  diahonour.  Marftraai.  t.  Aitkm,  S 
.  V.  338.  [lenlerdan] 

(M)  Action. 

(a)  IrWa  maiHtainMt. 

,11  Enfrliah  narcbaDl  reaident  at  Fort  St.  Gaorga 

lin  Kaat  ladiaa,  aiwuted  a  pturar  of  attorney  to 

r.jr*ai<«id»M  in  Koiland.  in  tie  comnion  gena- 

■.riii,     A  aarrant  of  tba  Eaat  India  Company,  by 

JiL.rtioBOf  tba  groTamorio  tonncil.  drew  three 

.    ,.|   *ivhaB|^  OB    tba   Company,    payable  in 

.lull,  tu  ta»our  of  that  merehanl.    Iba  canea- 

„.  ««iwl  tba  billt ;  thay  «ia  aceapted  by 

L  ..iiiiiaiiv.  aBd  Iha  ciTTwpOHdeBt  indoraad  and 

..J  thMU  to  a  firm  of  BHRhinta,  who,  having 

i.ltuwd  tb*M.  l«>d  lh*Bi  ia  aceoont  to  their 

, .  ;  hut  Bl«>o»t  iBtmadiitaly  draw  tba  amount 

t  L<ut  ii|'t)>*hai»taol'ibf  baakera- 

..  l*«k<.«.  having  i«H  tbeir  aamn  on  the  back 

I  .  |„ll.,  eeiil  tham  whni  duatothetompany  fbr 

,,,.iit.   Iha  l'™'|«ny.  alUrinaixotiag  the  power 

I  ii>i  i»v    iwid  Iha  aHiuunt  of  tbe  bill*. 

I...  Hi.(il«li  merrhaot  di«l,  and  hja  adminietra- 

,  vmh  "Wt  rwiirarwl  the  amouBt  of  tba  bills 

,1  ilia   (\i»l>aiiy.  ia  roBaaiiuaiiee  of  the  Court 

inirlhal  iha  Vorfaapoudant  bad  nol  authority 

I'l..  laiwar  iiT  atlumar   to  indoree  bill*.     The 

,«v    ««•  i.-tn»  of  that  >dp«Mil    to    the 

:  .,..  wL.  allbattiBW  bad  bo  proceeda  IB  their 


',"V«7'i^ia  l''.<a«pe»y  bnxiKht  aa  actios 
.,..,  Ib»  >ai.ka«»  OB  th»  (StwiBd.  that  Uiair  Bamoa 
.,^,«  tK»hiHa*a»BwarTa»tY  that  tbe  prior  in- 

rrpuu'.l^-'IWj-rr  ft«o-  '"•« 'i^CcB,. 
,  ,,.  ,1  lb.  bllla,  Mol.*  tha  tkitb  ofth*  iBdonta- 
,,,  ,<l  th.  baBkaw.  bM  t*  the  ftith  of  tba  power 

t'i'."lv»n  halil.  that  the  aftioB  Miuld  not  b« 
,..Mi.ia.l,  lU  thai  M.-  eurh  warraatT  eould  Ija  im- 

,.1  lU  ,.,*.  abaiswl  ihat  Iha  t'.w-tiy  did  boI 


.til, ,-.('.» 


•.1).&11.II4. 


..  ,.l  Ki'i'lbat  bill.  •)i'l  III*  xvou'^  ^i" 
\t,;<  li.'i  I'H  ll>*  nnt  ■■ill'  I*"'  '^**  **' 

„^..  iimv  be  r-wrBn-d  undw  tbe 

i I  v.^lf.««.r.   lUwJ.CP. 

IIK< ,TH.  M>..«».  ,_ 

,^„  ,.|  ■  l«ll  "f  a».-baiin«  baa  not  had 

ai"ll"'^  \Uf  I'la'Kla'"'.*  '■tmrti  BCiioB. 


lat  tbe  ai 
Calvmbia  T.  Slim,  t  Cbil  637. 

A  biU.  drawn  by  hanken  in  the  country  on  tbair 
coirBapondenta  in  London,  payable  after  sight,  ii 
iadoiaed  to  the  trarellsr  of  tbe  pliintiffa  on  their 
-      '         themafieruintiirialof 


become  biukrupt.  If  the  bill  had  been  tent  by  the 
IriTellei  to  his  employeia  as  soon  aa  ha  receired  il, 
they  would  hare  bean  able  to  get  it  accepted  before 
tlie  hBnkruptcy ;  but  aending  it  when  he  did.  litf 
could  not  do  ao  :  Held ,  tbat  there  was  no  Uchat  oa 
tba  part  of  the  plnintiSa,  or  their  serrant,  so  u  b) 
deprive  them  of  their  remedy  against  tbe  indoiaen. 
Shultv.  Kii6iTii,lM.  &M.  133,i.  e.3  C.&F.SO. 
[TeDleidan] 

The  plaintiff,  a  landlord  of  premiaea  lat  to  one  D, 
distrained  for  a  quarter's  rent,  alleged  to  be  doe. 
The  defendant,  who  claimed  the  {foods  under  s  bill 
of  sale  from  D,  in  order  to  induce  plaintiff  to  ibu- 
don  the  diftresa.  ^re  his  bill  of  eichanga.  In  u 
action  on  that  bill,— Held,  that  as  tbe  plaintiff  had 
falaely  Tepreseuted  to  tbe  defendant  that  a  qairter'i 
nut  KBB  due,  lo  aa  to  obtain  tbe  acceptance,  he  was 
not  entitled  to  recover.  Cmg  t.  Btaan.  3  Stall. 
134.  [Beat] 

Where,  for  A  &  B,  who  were  partnen,  tbe 
dafendant,  at  the  reqneat  of  A,  acespted  the  bill  ia 
quPBtionj  drawn  by  F.  payable  to  hia  own  order,  F 
indoraed  tbe  bill  to  the  firm  of  A  &  B,  in  paymaat 
of  a  debt  due  from  him  to  A  &  B.  A,  before  the 
bill  wa(  accepted,  promiaed  the  defendant  that  be 
would  furaisli  him  wiih  funds,  when  the  bill  becBse 
due.  unknown  to  B  :  Held,  in  an  action  at  the  in- 
stance of  the  aaaigneea  of  A  &  B.  that  they  were 
not  entitled  to  recofar.  Jnhniaa  r.  Ptck,  3  Stark. 
66.  [Holroyd] 

The  plainliffa  were  bankers.  A  &  B  had  u 
account  with  them,  and  they  wiahiog  to  oTerdraw 
it,  the  plaintiffs  consented  on  B'a  giTiog  tiiem  bia 
note  for  £0001.     A  afterwards  g:ave  B  faianotalbr 

liability  to  tI)D  plaintifis  on  his  nou.  The  adTancea 
amounted  to  1300L.  which  being  unpaid,  B  indoiaed 
A's  note  to  the  plaintiSi,  who  sued  A  on  it :  Held, 
that  they  were  entitled  to  recorer.  Htjiaori  r, 
Walui,  6  Law  J.  C.P.  71,  s.  c.  4  Bing.  496.  a.  e.  1 
M.  &  P.  S6B. 

(t)  £y  sud  agaiml  uAon. 
Where  one  of  sereral  partnera  io  a  bank  ugned 


^  ^        tha  bearer,"  for  bimaalf  and  the  rest 

of  the  firm  ;  the  Court  held,  that  an  action  could  ha 
maintained  againat  him  alone  without  joining  tha 
other  partnera.  H^U  r.  Smith.  1  Law  J.  K.B.  14t. 
a.  c.  1  B.  &  C.  407. 1.  0.  C  D.  &  R.  384. 

One  of  two  partnera  had  ccoimitted  a  aeeret 
act  of  bankroptcy.  and  afterwarda  accepted  a  bill 
of  exchange  in  the  name  of  the  firm .  but  withoot 
privity  or  conaent  ofhia  partner,  and  applied  it 


to  hia  private  use. 
and  properly  worked. 
partners  by  an  innocent  hoi 


in  against 


had  been  well  brought.      Lacg  w.  Woot- 
ft.  1  Law  J.  K.B.  143.  a.  c.  f  D.  Sc  R.  438. 
One  partner,  by  aMepting  a  bill  in  tha  naina  of 
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the  inn,  for  his  Mptnte  debt,  does  not  bind  hii  co> 
pirtneTS  in  the  ibsence  of  proof  of  any  attthoritj.  Ex 
fart*  Goulding,  2  G.  &  J.  118. 

A  dormant  partner,  not  known  to  the  world  aa  a 
partner,  ia  not  liable,  on  a  bill  given  by  one  of  his 
partners  in  a  transaction  not  relating  to  the  partner- 
ship.    Lloyd  y.  A»hlnf,  3  C.  &  P.  S6b.  [Abbott] 

Where  executors  gave  a  promissoiy  note  to  a  cre- 
ditor of  their  testator,  wherebj,  *'  a^  ezecntors,  they 
BeTeraDj  and  jointly  promised  to  pay  on  demand, 
with  interest :  "  Held,  that  they  were  personally 
liable  to  pay,  &c.  ChiUls  v.  Mmlim,  5  B.  Mo.  «82, 
s.  c.  4  B.  &  B.  S60. 

An  acknowledgment  within  six  years  by  one  of 
the  joint  makers  of  a  promissory  note,  will  reviye 
the  debt  against  the  other,  although  he  has  made 
no  acknowledgment  and  only  signed  the  note  as  a 
suTBty.  Perham  r.  Raynall,  9  Law  J.  C.P.  §71, 
s.  c.  «  Bing.  306,  s.  c.  9  B.  Mo.  966. 

What  circumstances  may  taint  a  holder  of  a  bill 
with  a  fraud  committed  in  its  negotiation,  by  the 
party  negotiating  it  to  him.  Lee  r,  HarrtMon,  5  Law 
J.  Chanp.  SO. 

Discounting  a  bill,  under  circumstances  sufficient  ^ 
to  excite  suspicion  in  the  mind  of  a  party  reasonably ' 
cautious,  precludes  him  from  recovering.     Gill  r, 
Cubitu,  3  B.  &  C.  466,  s.  c.   5  D.  &  R.  384,  s.  c. 
1  C.  &  P.  163. 

The  drawer  of  a  bill  of  exchange,  payable  to  him- 
self or  bis  order,  can 'maintain  an  action  of  debt  upon 
it  against  tbe  acceptor,  if  the  bill  state  that  it  was 
given  for  value  receiv§d  tn  goodt.  Pruldy  r.  Hen- 
brey,  1  Law  J.  K.B.  211,  s.  c.  1  B.  &  C.  674,  s.  c. 
3  D.  Ac  R.  165. 

The  plaintiffs  drew  a  bill  of  exchange  on  their 
debtor,  who  accepted  it.  They  indorsed  and  de- 
livered it  to  tbe  defendant,  who  agreeing,  without 
any  consideration,  to  put  his  name  on  the  back  of 
the  bill  as  a  security  for  its  payment,  indorsed  and 
deliTsred  it  back  to  tbe  plaintiffs.  The  Court  held, 
that  the  plaintiff's  could  not  maintain  an  action 
against  the  defendant,  either  by  the  custom  of  mer- 
ebsots  or  on  the  agreement  Brittm  ▼.  Webb,  2  Law 
J.  K.B.  118,  s.  c.  2  B.  &  C.  483,  s.  c.  3  D.  &  R. 
650. 

If  A  and  B  become  drawers  of  a  bill  of  exchange,, 
and  A  afterwards  accepts,  the  holder  may  sue  A  and 
B  as  drawers,  and  A  as  acceptor,  in  separate  actions, 
he  being  liable  in  two  distinct  characters.     Wue  t« 
Prmete,  9  Price,  393. 

If,  whilst  an  insolrent  is  taking  the  benefit  of  the 
act,  he  gives  to  his  creditor  a  bill  of  exchange,  in 
payment  of  his  demand,  who  indorses  it  to  a-  bond 
fid€  holder,  be,  the  bond  fide  holder,  may  sue  £he 
iuaoWent  after  his  discharge,  though  it  may  have 
been  a  fraudulent  preference  as  to  the  creditor. 
iKnpfon  T.  Pneaoti,  3  D.  &  R.  567. 

A  party  who  knows  that  a  bill  of  exchange  is 
accepted  for  a  particular  purpose,  cannot  afterwards, 
when  that  purpose  has  failed,  sue  on  the  bill,  in 
consequence  of  an  indorsement  of  it  to  him.  JAoyd 
T.  Dome,  3  Law  J.  K.B.  38. 

A  report  circulated  by  the  indorser,  after  the  in- . 
doiaement,  of  a  bill  of  exchange,  that  it  was  an  ao- 
eommodation  acceptance,  was  holden  not  to  affect  bis 
indorsee's  right.     Shaw  r.  Broom,  4  D.  &  R.  730. 

Where  a  defendant  accepted  a  bill  without  yalue, 
*Bd  deUyered  it  to  A  for  the  purpose  of  his  giving 


it  to  B,  who,  instead  of  doing  that,  ran  sway  with 
tbe  bill,  and,  upon  being  pursued  by  the  plaintiff;  a 
creditor,  gave  it  to  him  among  other  securities :  It 
was  holden  that  such  creditor  could  not  maintain  an 
action  against  the  defendant.  Smith  r.  De  Witu,  6 
D.  &  R,  ifO. 

A  part;^  to  a  bill  of  exchange  is  not  liable  for 
money  paid  to  his  use  by  a  person  who  takes  up  the 
a  bill  for  his  honour,  unless  formal  protest  of  payment 
to  his  honour  be  made  before  payment  of  the  bill. 
Vaudewall  r.  Tyrrell,  1  M.  &  M.  87.   [Tenterden. 

If  several  persons,  not  partners  in  business,  sepa- 
rately indorse,  for  the  accommodation  of  the  drawer, 
a  bill  of  exchange,  which  has  been  previously  in- 
dorsed by  another  person,  and  on  the  bill  being 
dishonoured,  pay  the  party  who  has  discounted  it  in 
equal  proportions,  they  ma^  strike  out  their  own 
indorsements,  and  bring  a  joint  action  against  such 
previous  indorser,  to  recover  the  amount  of  the  bill. 
Low  v.  Copettake,  3  C.  &  P.  300.  [Best] 

(c)  Lost  BilUand  Notes, 

The  drawer  of  a  bill  of  exchange,  after  it  was 
accepted,  put  an  indorsement  in  blank  on  it,  and 
inclosed  it  in  a  parcel  directed  to  go  into  the  coun- 
try ;  and  had  the  parcel  booked. 

On  tbe  next  day,  a  person  whose  name  was  un- 
known, but  whose  features  were  familiar,  brought 
the  bill  to  a  bill-broker,  and  requested  him  to  dis- 
count it.  The  bill-broker  took  time  for  two  hours 
to  make  inquiries  respecting  the  acceptors;  and 
then,  after  the  person  had  written  a  name  on  the 
back  of  the  bill,  he  discounted  it  without  making 
any  inquiries  as  to  the  person  himself,  his  address, 
or  the  manner  in  which  he  became  possessed  of 
the  bill ;  and  did  not  keep  a  memorandum  of  the 
numbers  of  the  notes,  with  which  the  payment  was 
made.  The  biU  was  returned  to  the  broker  and  by 
him  paid.  '^ 

The  Court  held,  that  the  bill-broker  had  not 
acted  with  reasonable  caution,  and  could  not,  there- 
fore, maintain  an  action  against  the  acceptors.  Gill 
y.  Cubitt,  3  Law  J.  K.B.  48,  s.  c.  3  B.  &  C.  466. 
B.  c.  5  D.  &  R.  324. 

A  trader  in  London  took  a  bill  of  exchange  in 
part  payment  for  goods,  of  a  person  representing 
himself  to  be  a  tradesman  from  the  country,  and  to 
have  been  recommended  by  a  customer,  and  sent 
the  goods,  in  consequence  of  an  order  from  the 
buyer,  to  a  public-hou»e,  which  was  not  a  booking- 
office,  without  making  any  inquiries  except  as  to 
the  respectability  of  tbe  acceptor.  The  bill  turned 
out  to  have  been  stolen,  and,  in  an  action  by  tbe 
trader  against  the  acceptor,  the  defendant  had  a 
verdict,  on  the  ground  that  the  plaintiff'  had  taken 
the  bill  out  of  the  ordinary  course  of  trade,  and  un- 
der circumstances  which  ought  to  have  excited  his 
suspicion.  Slater  y.  West,  3  C.  &  P.  325.  [Ten- 
terden] 

Defendant  accepted  a  bill  payable  at  three  months 
for  the  amount  of  goods  he  had  purchased ;  tbe  seller 
lost  tbe  bill,  notbaving  indorsed  it,  and  became  bank- 
rupt :  no  demand  was  ever  made  on  the  defendant  in 
respect  of  tlie  bill :  Held,  that  the  acceptance  of 
this  bill  was  no  defence  to  an  action  for  the  value 
of  the  goods.  Rolt  v.  Watson^  5  Law  J.  C.P.  172, 
8.  c.  4  Bing.  273. 
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\  ''if-r  a  Ull  bad  tnirti  it  matorily  it  *ru  lost : 
■I  ihtt  •niotioiiBU(clnbaBiaiDt»ineii,  notwitb- 
-.■inc.     ClaB*r  i.  Tkempten,    1  R.  &  M.   403. 

i        lioldcr  of  ■  bill  or  eicbingv  emnot,  bf  tbs 

V.  of  mprchanw,  in»iBl  upon  pnymsnt  bjr  lbs 

[.,.■,  williciut pandiwini 

.•  bill  ;  and,  tbarefore, 
.  ,  ..fBbil],baTioglosliC.eaul(lDOt,  imnicuo 
1.:  > ,  reeotn  di«  amotiDt  from  the  tcceptor,  ■! 

h  die  loa»  wai  after  the  bill  becama  du«,  an 
.  liiLloraae  otfered  an  indcianily.  Jlaittardr 
/,„„„.,  5  Lmt  J.  K.B.  SM.i.  C.TB.&  C.  90. 

(rf)  Arrfil. 
A  paHy  who  rpceivea  a  proniiasory  n 
Koliablo  inatrurocnt.  after  it  h».  attain  ad  maluritj-. 
'n  it  aiihjnct  to  all  objcctioiiB  ;  tbercforo,  wliere 
n  Inrtorai'eofai-wralpKmiiasorynoti'S,  gniounting 
;,im.  li<^l"l  Ibtf  Jiifendant  to  bail,  ibe  Court,  on  a 
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made  Ilia  rala  shaoluto,  ou  Ibe  (TOuiitl, 
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iitil  nine  iBOBilia  aftvr  Ihej'  Itnd  become 
,t  aa  lis  bad  willerDd  tli«n  to  lie  donnut 
nftiir  tbul  period,  be  moat  be  considered, 
tiiounttniicea,  aa  alanding  in  Ibe  aume 

■kboueb  tbe  indonre  bad  evrom  Uiat 


and  maker 


maker  of  Ilia 


31  bad 


II  an  acknoKled^a 
I  1  iif  MM.,  lino  for  moiiiiy  lonl,  on  certmi 
i.jirmrnt,  by  afrreemeiit  brlween  ibem, 
,„.„  indnndeof  repayment  of  the 
I  III  a  mora  diiUnl  period  and  by  .,.....».»-.., 
, ,    m.l  payeri  under  Ibeea  circomadmMS.  could 
>  „  \,M  li.e  dnffiidant  lo  bail  aRain.  he  having, 

','"ll,o' amount  tlue  on  tbom  ;  and  tlial!  nlihough 
,,i.e  JiDiJ  i».iinnl«(  (0  1*«  r/f/"«ii  J»»('»  duf  Aorg« 
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CBuae  llie  Court  bad  m  ettciant 


canaa  oT  action ,  AeiU 

•time,  oaarefoaedba- 


oT  action  in  tbe  proceeding*  soogbt  to  be  atayad. 

Af'CtanT.  Prin;*,  IS  Prioe,  8,  a.  o.  M'Clal.t. 

EjtvigHiih  mfnt^ 

Where,  in  an  aclion  agaluat  the  maker  of  a  sola 
wlio  had  merely  became  a  parly  to  the  inalnuDentaa 
Hurety,  it  appeared  tbat  the  principal  had  gireaa 
hill  of  aale  ai  a  fanhtr  Mcuriiu,  in  nbich  the  note 
waa  recited  aa  an  eiiating  aecurily  :  It  waaboldea, 
thai  the  deed  which  recited  Ihe  note  aa  an  eiisting 
iecurity,  could  not  bare  been  intended  (o  openle 
ai  an  eilinguiabment  of  it.  Titiipmiiy  t.  Yoang,  i 
1). &  C.  aio,  a.  c.  5  D.  &  R,  *59. 
(/■)  Pl»di«g.. 

In  an  aclion  on  a  promtaaory  not«,  it  a^iMtTal 
tbal  it  became  dne  on  the  fOth  Jane,  asd  prMenl- 
menl  and  nolice  of  diahonoaT  wer«  pravM  oa  th* 
tSd.  and  the  hilt  waa  filed  on  the  3fltb  :  Hsld,  tltal 

■nent  of  tba  aclion,  altbongb  Ihe  llrtt  day  of  term 
waa  on  the  t9nd,  and  iberefore  Ihe  memotandnBi  a* 
the  record  generally  of  the  term,  waa  ragnlar.  Htm 
r.  Cooker,  9  Stark.  138,  [AWnotl] 

In  an  action  of  aasnmpait.  by  tb«  indoneea 
againat  the  drawer  of  a  bill  of  exobange,  Ed  tbeir 
■»m  right,  it  appeared  that  the  bill  bad  been  ia- 
doried  to  Ibem  in  blank,  before  the  death  of  one  cf 
the  Gnn,  who  waa  a  partner  with  tlie  plaintiSa  aa 
banker! :  Held,  that  the  declaration  naed  not  da- 
acribe  the  plaintiffa  ai  lurriring  partnera,  it  being 
unneceaaary  for  them  to  prove  the  partnerahip ; 
alitfr  if  there  bad  been  a  special  indoneraent, 
Attwoad  T.  Ralttnbin-y.  6  B.  Mo.  579. 

Where  a  declaration  on  a  bill  of  eichang*  Mated, 
thai  A  B,  on  the  f  End  day  of  Feb.  tet4,  made  bis 
eertain.bill,  and  thereby  required  defendant,  foot 
months  after  date,  to  pay  at  C  &  Co.  Lorabaid' 
Btrecl :  it  waa  holden  good,  beeaase  it  must  be  in- 
tended that  the  bill  waa  dated  tbs  day  it  wma  raad« 
Gilti  y.  Bounn,  6  M.  &  S.  73. 

A  declaration  on  a  bill  of  exchange  need  not  sat 
out  the  date  thereof.  An  STerment  tbat  it  was  pre- 
Bbnted  at  the  acceptor's  hoDM  iainfficient,  without 
stating  that  it  was  ahown  to  bim  peraomlly.  Giht 
T.  BmiM,  t  Chil.  300. 

Ihe  day  npon  which  a  promise  to  pay  ■  ball  of 
eichnnge  ia  alleged,  ia  matter  of  form  only,  and  no 
ot>jection  can  be  raiaed  on  error,  that  the  day  atatad 
is  mora  than  all  yeira  before  the  action  ia  brought. 
Ihuhn,  ».  Birvirk,  1  Y.  &  J.  37fi. 

In  an  action  on  a  bill  of  eichiiige,  tbe  deelaistio* 
alleging  that  it  waa  made  payable  in  DsbKn,  for 
money  aterling.  without  nrerring  tbat  Doblin  wua 
in  Ireland,  and  that  the  money  for  which  tbs  Dota 
had  been  giTen  waa  Irish  canency :  Held  iitaitffl- 
rient.  Spmalt  T.  I^ggt,  1  Law  J.  K.B.  9,  s.  e.  1 
B.  &C.  16,  B.C.  S  D.&  R.1S. 

Il  is  not  improper  to  allege,  tbat  a  promissory 
nolo  ia  pay-able  at  a  partioalar  plaoe,  tbougb  tbat 
direction  be  made  by  a  memorandum  at  tbe  foot  of 
tbe  note.  Sprmltr.  Lrggt,  3  Stmrk.\56.  [Abbottj 
In  an  action  sffainat  the  acceptor  of  a  bill  of  ex- 
change, in  which  the  drawer,  in  tbe  body  of  the 
bill,  has  required  payment  at  a  partionlar  plsoo,   H 
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k  not  neceamry  to  etot  or  to  prore  a  preseotment 
at  thit  particular  place.  FayU  y.  Bird,  5  Law  J. 
K.B.  «17,  a.  c.  6  B.  &  C.  531. 

Where  an  order  for  the  payment  of  a  Bum  of  mo- 
nej  depends  on  the  happening  of  a  contingency,  it 
eannot  be  declared  upon  aa  a  bill  of  exchange, 
although  accepted  by  the  drawee.  A  conditional 
aeceptance  must  be  aet  forth  specially,  averring  that 
the  condition  baa  been  performed.  Ralli  r.  Sanll, 
1 D.  &  R.  N.P.C.  S3.  [Abbott] 

It  is  not  necesaary ,  in  an  action  againat  the  drawer 
of  a  bill  of  exchange,  payable  afttr  date,  to  ayer 
aeoeptanoe  or  notice  of  refusal  to  accept,  but  proof 
of  preaentment  for  payment  is  sufficient.  Philpot 
r.  Bryant,  3  C.  &  P.  244.  [Park] 

Where  a  declaration  on  a  bill  of  exchange  averred, 
that  "  afterwards,  and  when  the  bill  became  due, 
according  to  the  tenor  and  effect  thereof,  to  wit,  on 
the  31at  of  March,  182S,  it  was  in  doe  manner  ac- 
eording  to  the  uaage  and  custom  of  merchants,  pre- 
sented for  payment :  Held  sufficient  on  special  de- 
murrer, assigning  that  the  Slst  of  March  was  a 
Sunday.  Bynner  v.  Rusteli,  1  Bing.  2S,  s.  c.  7  B. 
Mo.  i67. 

Where  the  plaintiff  has  not  g^yen  regular  notice 
of  the  dishonour  of  a  bill,  but  has  given  such  a 
notice  as  is  aofficient  in  point  of  law,  he  may  de- 
clare generally  with  the  common  averment  of  no- 
tice,  and  need  not  state  the  special  circumstances. 
Firth  V.  Tkruih,  6  Law  J.  K.B.  358,  s.  c.  8  B.  & 
C.  387. 

In  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  the  plaintiff  averred,  in  his 
decIaratioD,  that  the  hill  was  accepted  by  J.  S., 
payable  at  Messrs.  Sikea  &  Co.'s  ;  and  that  when  it 
became  doe,  it  was  duly  presented  there  for  pay- 
ment; but,  that  neither  Messrs.  Sikes,  nor  J.  S. 
would  pay  tbe  same,  but  wholly  refused  so  to  do. 
On  special  demurrer,  assigning  for  causes,  that  it 
did  not  appear  in  the  declaration,  that  the  words, 
"  not  elsewhere,"  were  contained  in  the  acceptance, 
and  that  due  presentment  of  the  bill  to  J.  S.  should 
have  been  alleged  :  Held,  that  the  declaration  was 
Bofficient ;  as  the  holder  of  a  bill  accepted  and  made 
payable  at  a  banker's,  is  only  bound  to  present  it 
there,  and  not  seek  the  acceptor  elsewhere.  De  Ber^ 
gtreeiu  v.  PiUin,  4  Law  J.  C.P.  146,  s.  e.  3  Bing. 
476. 

Matter  of  defence  arising  after  action  brought, 
cannot  be  pleaded  in  bar  of  the  maintenance  of  the 
action  generally,  but  only  in  bar  of  its  further 
maintenance.  Lee  v.  Levy,  3  Law  J.  K.B.  251, 
a.  c.  4  B.  &  C.  320,  s.  c.  6  D.  &  R.  475,  s.  c.  1  C. 
&  P.  553,  675. 

In  an  action  on  a  promissoiy  note,  the  declaration 
stated  the  promise  by  the  defendant  to  pay,  &c.  in 
ganeral  terms:  Held  sufficient,  though  the  note 
produced  in  evidence  shewed  it  was  given  to  pay 
the  debt  of  a  third  person.  Coombe  v.  Ingram,  4 
D.&R.211. 

A  promissory  note  cannot  be  pleaded  in  bar  to  an 
sctioa  upon  a  simple  contract.  Roadet  r,  Bartui,  1 
Ken.  391,  s.  c.  1  Burr.  9. 

(g)  Evidence, 

If  a  bill  of  exchange  be  indorsed  to  the  assignees 
of  a  bankrupt,  and  they  sue  upon  it  as  assignees, 
they  need  not  prove  the  validity  of  the  commission. 


Gtinson  v.  Mett,  1  Law  J.  K.B.  75,  s.  c.  2  D.  &  R. 
334,  s.  c.  1  B.  &  C.  193. 

If  a  declaration  on  a  bill  of  exchange,  indorsee 
against  acc^tor,  jitate  that  it  was  indorsed  to  the 
plaintiffs  as  the  survivin|f  assignees  of  A  B  after 
nis  bankruptcy,  the  plaintiffs  must  prove  that  the  bill 
was  indorsed  to  them  after  the  baxikruptoy,  and  in 
their  capacity  of  surviving  assignees.  bemaseoiU 
y.  the  DukeofAr^U,  3  C.  &  P.  29.  [Tentorden] 

If,  in  an  action  on  a  bill  of  exdiange,  given 
for  goods  sold,  it  be  proved  that  the  bill  was 
fetched  away  by  the  plaintiff's  servant,  from  the 
house  of  a  third  person,  after  the  commencement  of 
the  action,  and  only  a  short  time  before  the  trial, 
such  evidence  will  not. make  it  necessary  for  the 
plaintiff  to  prove  that  he,  at  the  time  of  action 
brought,  was  the  holder  of  the  bill,  and  entitled  to 
sue  upon  it  Burdm  v.  Halton,  3  C.  &  P.,  174. 
[Bnrroogh] 

The  signature  of  a  party  to  a  bill  of  exchange  may 
be  proved  by  a  person  who  has  seen  him  write  his 
surname  only.  Lewis  v.  Sapio,  1  M.  &  M.  39. 
[Abbott] 

Where  the  payee  of  a  bill  delivered  it  with  his 
name  indorsed  thereon, — it  was  holden,  that  no  proof 
was  required  of  the  handwriting  of  the  indorsement. 
Glever  v.  Thompwn,  1  IL  &  M.  403.     [Abbott] 

In  an  action  againat  the  indorser  of  a  bill  of 
exchange,  a  witness  was  called  to  prove  the  hand- 
writing of  the  defendant,  but  prevaricated  in  his  tes- 
timony, and  swore  both  negatively  and  affirmatively 
as  to  his  belief.  There  being  no  other  evidence 
of  the  handwriting,  the  judge  left  it  to  the  jury  to 
decide  what  credit  was  due  to  the  witness.  BeaU' 
champ  V.  Cash,  1  D.  $E  R.  N.P.C.  3.     [Abbott] 

Where,  in  an  action  against  the  acceptor  of  a  bill 
of  exchange,  the  defendant's  attorney  had  given 
notice  to  the  plaintiff  to  produce  all  the  papers  relat- 
ing to  a  bill  described  as  the  bill  in  question,  and 
said  to  be  accepted  by  the  defendant : — it  was  holden 
that  such  notice  yv%s  prima  facie  evidence  of  the  de- 
fendant's acceptance.  HoU  v.  S^titr^,  1>^.  &M. 
282.   [Abbott] 

The  non-prod  action  of  a  cheqae,  after  notice,  is 
sufficient  to  entitle  the  plaintiff  to  give  parol  evi- 
dence of  its  contents,  even  though  it  appears  to  have 
remained  in  the  hands  of  the  banker,  since  the  pos- 
session of  the  banker  is  that  of  the  customer,  the 
former  being  bis  agent.  Partridge  v.  Caates,  1  R. 
&  M.  156.  [Abbott] 

A  promissory  note  is  not  admissible  in  evidence 
under  the  money  counts  in  an  action  by  the  indorsee 
against  the  maker.  Bent  ley  r.  Norihhouse,  1 M.  &  M. 
[Tenterden] 

Several  persons  in  partnership,  used  a  certain 
style  at  their  bankers,  and  indorsed  bills  with  it, 
which  was  different  from  the  name  by  which^diey 
generally  designated  themsdves,  and  one  of  the 
partnen  indorsed  a  bill  of  exchange  in  the  manner 
used  at  their  bankers,  with  the  words  "  per  Proc^." 
It  was  objected,  that  one  partner  could  not  sign  for 
the  others  by  procuration  ;  and  that  tlie  two  styles 
were  evidence,  in  fact,  of  two  sets  of  partners,  and, 
oimsequently,  that  an  averment  of  such  an  indcunse- 
ment  set  out  fully,  was  not  supported  by  evidence 
of  the  real  partnenhip.  But  the  Court  held,  that  it 
was  good.  Wiliiamson  y.  Johnton,  1  Law  J.  K.B.65, 
s.  c  2  D.  &  Jl.281,  8.  c  1  B.^  C.  146.^  * 
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IIm  plaintiir  to  sbevr  that  the  alteration  took  place 
under  anch  eircamataneea  as  will  entitle  him  to  re- 
coTer.  Biihop  r  Ckambre,  :)  C.  &  P.  55,  a.  c.  1  Bl 
&M.116.    [Tenterden] 

Where  a  bill  of  ezohaoge,  altered  bj  making  the 
bill  pajablo  at  a  given  place,  without  consent  of  the 
acceptor,  is  offered  in  evidence,  in  an  action  againat 
the  acceptor — whether  the  onna  of  proof  to  shew  the 
original  state  of  the  acceptance,  lies  upon  the  plain- 
tiff or  defraidant— fturrs.  Sparks  y.  Spurr,  5  Law  J. 
K.B.  t93. 

What  is  said  hj  a  third  party  at  the  time  of  the 
signiDg  of  a  promissory  note,  as  to  the  consideration 
for  which  it  is  given,  is  not  evidence  against  the 

Cyee,  if  be  was  not  present.  HeaUy  v.  Jacobs,  5 
tw  J.  K.B.  180,  s.  0.  3  C.  &  P.  616. 
In  an  action  of  asaampait,  an  admiasion  that  the 
defendant  owed  the  plaintiff  a  certain  sum  on  a  dis- 
hoQoared  bill  of  exchange,  was  holden  admissible, 
though  no  notice  to  produce  the  bill  had  been  given; 
but  in  the  abaence  of  the  bill,  interest  is  not  re- 
ooverable.  Fryer  v.  Brown,  1  R.  &  M.  145.  [Ten- 
terden] 

If  the  drawer  of  a  bill  for  200/.  not  having  re« 
eeived  due  notice  of  its  dishonour,  say,  that  he  does 
not  mean  to  insist  upon  want  of  notice,  but  add, 
that  he  is  only  bound  to  pay  70/. ;  the  whole  of  his 
statement  must  be  taken  together,  and  the  holder,  in 
au  action  against  him,  can  only  recover  to  the  amount 
of  the  70/.  FUuhsr  v.  Froggatt,  S  C.  &  P.  569. 
[Abbott]  .  » 

In  an  action  by  the  drawers  against  the  acceptor 
of  a  bill  of  exchange,— Held,  that  the  Statute  of  Li- 
mitations was  not  avoided  by  an  admission  from  the 
acceptor,  with  this  qualification,  that  no  considera- 
tion passed  between  him  and  the  drawers.  EaaterUy 
V.  Puiien,  5  Stark.  186.  [Abbott] 

In  an  action  on  a  bill  of  exchange  by  the  payee 
against  the  drawer,  the  declaration  stated  that  the 
latter  drew  it  at  "  St.  Helena,  to  wit,  at  Westmin- 
ster, in  the  county  of  Middlesex,"  but  did  not  aver 
a  protest  for  non-acceptance  or  non-payment.  On 
the  bill  being  produced,  it  appeared  to  be  dated 
at  "  St.  Helena,"  and  not  stamped.  On  an  ob- 
jection, that  it  was  inadmissible  as  an  inland  bill 
of  exchange,  for  want  of  such  stamp,  and  that  the 
plaintiff  had  given  no  evidence  of  a  protest  on 
the  dishonour : — Held,  that  as  there  was  evidence 
of  the  defendant  having  subsequently  promised  to 
paj  the  amount  of  the  bill,  and  a  letter  written  by 
his  attorney,  offering  terms  of  payment,  the  objec- 
tions were  waived,  although  the  attorney  swore  that 
he  had  made  the  offer  without  prejudice.  Patterson 
V.  Becker,  6  B.  Mo.  319. 

A  was  proved  to  be  owner  of  a  cheque  drawn  on  a 
banker,  payable  to  bearer.  Five  days  after  ita  date, 
it  was  tendered  in  payment  for  goods  to  B,  a  trades- 
inn,  who  gave  his  customer  cash  in  change  for  it, 
after  deducting  the  price  of  his  goods.  B  presented 
it  Che  next  day,  and  received  the  amount  It  did 
not  appear  how  the  cheque  passed  out  of  A's  posses- 
sion :  Held,  first,  that  in  an  action  by  A  against  B, 
for  money  had  and  received  by  him  to  the  use  of  A, 
the  jury  were  rightly  directea  to  find  for  the  plain- 
tiff, if  they  thought  the  defendant  had  taken  the 
cheque  under  circumstances  which  ought  to  have 
excited  bis  suspicion ;  secondl  v,  that  the  defendant 
having  taken  the  cheque  five  days  after  it  was  due, 
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the  plaintiff  had  done  enough  by  proving  that  he 
once  had  property  in  it,  without  shewing  how  he 
lost  it  Doion  V.  Hailing,  S  Law  J.  K.B.  234, 
S.G.  4  B  &  C.  330,  s.  c.  6D.  &  R.  455. 

(A)  Witnesses. 

The  first  indorsee  of  a  bill  of  exchange  is  a  com- 
petent witness  in  an  action  by  the  second  indorsee 
against  the  drawer.  Hewitt  v.  Thompso9i,  tC&P, 
379.  [Best] 

The  former  holder  of  a  bill  of  exchange  is  not  an 
admissible  witness  to  prove  the  want  of  considera- 
tion, unless  his  testimony  militates  against  his  own 
interest.  Pocvck  v.  Billing,  3  Law  J.  C.P.  964,  s.  c. 
2  Bing.  269,  s.  c.  9  B.  Mo.  499,  s.  o.  1  C.  &  P.  230, 
s.  0.  1  R.  &  M.  127. 

If  the  indorser  of  a  bill  of  exchange  indorse  it  to 
secure  the  debt  of  a  third  person,  in  an  action  by  the 
indorsee  against  the  indorser,  the  third  person  is  not 
a  competent  witness.  BottomUy  v.  Wilson,  3  Stark. 
148.    [Abbott] 

After  the  dissolution  of  partnership  between  A 
and  B,  A  drew  a  1^11  in  the  name  of  the  firm,  which 
C  accepted  and  paid  without  consideration  : — Held, 
in  an  action  by  C,  against  A  and  B,  A  having  be- 
come bankrupt  and  obtained  bis  certificate,  that  he 
was  a  competent  witness  for  B  to  prove  that  C  ac- 
cepted the  bill  for  A's  sole  accommodation.  Moody 
▼.  King,  2  B.  &  C.  558,  s.  c.  4  D.  &  R.  30. 

In  an  action  on  a  bill  of  exchange,  accepted  for 
the  accommodation  of  the  drawer,  who  has  become 
bankrupt  and  obtained  his  certificate,  the  latter  is  a 
oonipetent  witness  for  the  acceptor.  Ashton  v.  Longes, 
1  M!.  &  M.  127.  [Tenterden] 

In  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  the  acceptor  is  not  a  compe- 
tent witneas  for  the  defendant;  because  be  is  an- 
sweral>1e  over  to  the  defendant  in  damages  for  the 
cosU  of  the  action,  upon  the  undertaking  implied  in 
law,  between  the  drawer  and  the  acceptor,  that  the 
latter  will  indemnify  the  former  against  the  non- 
payment of  the  bilL 

Nor,  for  the  same  reason,  is  the  drawer  of  an  ac- 
commodation bill  a  witness  for  the  defendant  in  an 
action  against  the  accommodation  acceptor.  Ed' 
munds  v.  Lowe,  6  Law  J.  K.B.  360,  s.  c  8  B.  &  C. 
407. 

In  an  action  on  a  bill  of  exchange,  if  a  person, 
called  to  prove  the  consideration,  say  that  the  bill 
was  accepted  for  value  received,  but  refuse  to  say 
of  what  tnat  value  consisted,  on  the  ground  that  it 
might  render  him  liable  to  a  qui  tarn  action,  he 
cannot  be  compelled  to  answer ;  but  if  he  persist  in 
refusing,  it  will  stand  upon  the  evidence  that  there 
was  no  consideration.  Dandridge  v.  Corden,  3  C. 
&  P.  10.  [Tenterden] 

(t)  Defence. 

A  &  Co.  having  accepted  a  bill  for  B's  accom- 
modation, B  paid  it  into  the  hands  of  his  bankers 
without  notice,  who  retained  possession  of  it  several 
years,  charging  him  with  interest  for  it,  but  never 
debiting  him  with  the  amount  of  the  bill.  During 
this  time,  they  became  bankers  to  A  &  Co.  also, 
but  never  gave  them  notice  that  they  held  the  bill 
against  them.  The  balance  of  B**  account  was 
always  against  him ;  that  of  the  account  of  A  & 
Co.  m  their  favour,  but  very  seldom  to  the  amount 

Q 


123 


BILL  OF  EXCHANGE— (Act 


cf  the  bill.  In  in  lOtion  fay  tb*  btnken  igiinjt  A 
&  Co.— Held,  th*t,  undsr  thew  circumatancH,  iLa 
d«readniiti  wtit  not  diichtrged  unlaw  Iha  juiy 
•bould  infer  ll»l  llie  pliintil^  bid  enured  into  u 
■greemeut  to  diacbat^e  tbe  defendinu,  or  bad  ei- 
pnul/  renounced  all  intention  of  bolding  tbem 
liable  on  tbe  bill.  Farquhar  v.  Southiy.  1  M.  &  M. 
U.t.c.iC.ii.P.i9?.  [Liltledalo] 

IT  tbe  bolder  of  a  bill  of  •ichinge  merely  delay 
to  sue  tbe  acceptor  on  iti  being  diabonoured  by  him, 
but  ia  under  no  binding  contract  to  gire  time  for 
paymant,  faa  do«t  not  thereby  diaobirge  the  dnwar 
or  indoraera. 

Therefore,  where  tbe  eieenlrii  of  a  deeeaiad 
Bccaplor  Terbally  promiaed  Ibe  bolder  to  pay  tbe 
bill  out  of  her  own  priTRte  income,  and  tbe  latter 
agreed  to  give  ber  lime,  proiided  intarait  wera 
paid,  and  accordingly  forbore  to  aue  : — Held,  that 
tbe  drawer  waa  not  tfaerebj  diaebarged)  Ibe  pro- 
miae  by  tbe  executor  being  TOid,  end  tbe  holder 
being  under  no  binding  eDgagemanI  to  gire  ber 
time.  Philpot  w.  Briunt,  6  Law  J.  C.F.  IBI,  a.  c. 
«  JJing.  717,  a.  c.  l  M.  &  P.  734. 

Ia  an  action  againat  the  drawer  of  a  bill  of  ez- 
cbange,  drawn  for  tbe  accommodation  of  tba  acceptor, 
it  ia  a  good  defence  Co  proTe  that  time  waa  giren  to 
tbe  acceptor  with  tbe  aBBent  of  the  drawer.  Hilt  r, 
Btid.  1  D.  &  R.  N.P.  *6. 

Where  tba  bolder  of  a  bill  of  eiehanga  took  an- 
.  otbarbill,  not  due,  from  the  acceptor, without  actu- 
ally undertaking  to  give  him  time: — Held,  not  to 
be  a  giving  of  time  go  ai  to  eionertts  tbe  partiea  on 
the  Gnt  bill.  Prhig  T.  Clarhaa,  1  Liw  J.  K.B. 
»4,  a.  c.  1  B.  &  C.  14,  a.  o.  I  D.  &  R.  78. 

So,  where  tbe  boldera  of  a  promiiaory  note  wrote 
(O  the  defendant,  tbe  indorser,  aaying,  "  Ibe  maker 
ia  not  ready  to  pay,  but  will  be  in  a  week,  which  ia 
time  enougb  fot  ui."  JUurrtuen  r.  Gobit,  t  Chit. 
364. 

Wbere,  in  an  action  againat  tbe  acceptor  ofa  bill, 
the  plaintiff  took  a  ci^noTit,  atipulating  that  no 
judgment  ahonld  be  entered  nntil  three  weeka  : — it 
*na  holdeo,  that  that  waa  not  a  gtsing  timt,  ao  aa 
to  diacharge  tbe  other  partiea.  Jay  *.  Iformi,  1 
C.  &  P,  bSi.  [Abbott] 

Wbere  two  actiona  were  aimnltanaouily  oom- 
mencod  by  one  plaintiff,  againat  tbe  acceptor  and 
indorasr  of  a  bill,  and  before  judgment  againat 
either,  the  plaintiff  took  a  warrant  of  attorney  from 
tbe  acceptor  for  tbe  paymeot  of  debt  and  coata  hy 
inatalmenta,  all  of  wbicb  were  to  be  paid  before 
judgment  could  hare  been  obtained  againat  him  ; — 
Held,  that  tbe  tbua  giving  time  to  tba  acceptor 
afforded  no  defence  to  tbe  action  againat  Iheindoiaer 
Vnder  a  plet  of  the  general  iaaue.  Ltiv.Lam.SlMW 
J.  K.B.  Sil,  a.  c.  4  B.  &  C.  390,  a.  o.  6  D.  &  R. 
475,  8.0.1  C.&  P.  553,  675. 

IT,  after  a  bill  ofeiebange  baa  been  diabououred 
■ud  notice  ordiahonmr  duly  giren,  tba  bolder  take 
part  ot  tba  amount  of  tbe  acceptor,  and  offer  to  take 
•  warrant  of  attorney  to  aocuie  tba  payment  of  tbe 

reaidue  by  inatatmaata.  wbicb  offer  ia  not  accepted 

ITiia  ia  not  aucb  a  giving  of  time  to  (be  acceptor  a* 
will  discbarge  the  drawer.  But  it  tba  bolder  had 
disabled  liimaelf  fnini  auing  on  tbe  bill,  it  ia  other- 
wiae.    Hmitt  r.  Coedrick,  J  C.  &  P.  468,  [Abbott] 

If  (be  drawer  of  a  bill  payable  to  bia  own  order, 
before  it  is  indoraed,  gire  tbe  acceptor  a  general 


releaaa  ;  tbi*  U  no  defaooa  to  an  action  by  an  ia> 
donee  againat  the  acceptor,  unleaa  then  be  prooT 
that  tba  indoiaee  knew  of  tba  releaae.  D«d  v.  £/• 
uardi,  tC.icP.  60t. 

If  a  defendant  Laa  anlared  into  a  deed  of  eranpa. 
lition  with  bia  erediton,  containing  the  tiaual  clioat 
ud  the  plaintiff  bai  eiecuted  the  dead 


for  a 


.  that 


e  plaintiff  aa  indonei  of  t 

bill  to  a  larger  amouni.  of  which  tba  defendant  wii 
indorsrr,  and  wbicb  tben  lay,  diabonoured.  in  tba 
plaintiff'a  bandi.  But  it  ia  no  defence  aa  to  tm 
aimilar  billa,  alao  of  larger  amount,  which  tba  plain- 
tiff bad  paid  away,  and  which  were  than  in  lb* 
hunda  of  third  partiea.  Margtuoa  r.  Aithm,  3  C 
&  P.  336.  CTenterden] 

Tba  holder  of  a  bill  of  excbanga,  wbo  waa  aaeo- 
rity  for  a  debt  due  from  A.  B,  C,  and  D,  in. 
doraed  and  placed  tba  bill  into  the  banda  of  B,  C, 
and  D,  wbo  aettled  their  accoonta  with  A,  aayiag, 
tfaat  tlie  bill  had  been  aatiafied  by  tbem,  tnU  ilnHU 
wflj  liBI  produeid  le  A,  or  utn  by  him,  at  ikt  limtif 
(A>  ttltUminl  .—Held,  that  thia  wij  nodefenca  lo  A, 
in  an  action  by  Ibe  balder  against  A,  1),  C.sndD, 
the  bill  not  having  been  aatiafied  hy  tbe  penou  lo 
whom  it  bad  been  indoraed,  and  placed  in  Uieir|ioa. 
aeaaion.  FtalhtrUoni  v.  Hunt,  1  Uw  J,  K.B.  49, 
a.o.  !D.&  R.333, 1  B.  &  C.  113. 

A  and  B  having  purcbaaad  a  large  qoantily  of 
wheal  for  C  and  D,  which  tbej  kept  in  tbsir  handa 
for  aale,  and  which  was  to  be  paid  for  at  a  given 
time,  raqueated  C  and  D  to  fQrniah  them  with  accept- 
ancea  of  their  frienda  to  meet  the  payment  of  it. 
C  and  D  obtain  (ha  acceptance!  under  a  jnobial, 
that  the/  will  lell  wheat  to  meet  tbem  bafota  (bey 
become  dne.  Tbe  price  fall*,  and  tbe  billa  are  >•■ 
tumad.  C  and  D  tben  write  to  A  and  B  to  lell 
wheat  at  lome  price  to  take  tbem  up.    A  and  B, 


aalltb 


ling  paid  tbeii 


their  baakara,  continaa  to 
ig  mora  ia  aaid  aboat  tbem 
ioaolvant,  aerarnl  montba 
ind  B  ane  a  party  to  oaa 
that  the  cireumatancea  were  a 


until  C  and  D  bt. 
afterwarda;  and  thi 
Ot  them  1— Held 
good  defence  to 
Law  J,  K.B.  8t. 

A  partial  failure  of  tbe  eonaidaratioD  iat  a  pn>- 
miaaory  note,  ia  no  anawer  to  an  action  upon  it. 
And,  therefore,  wbere  tbe  conaideration  azpraaaed 
in  a  note,  proved  laaa  beneficial  than  waa  eipeeted, 
and  tbe  jur^  found  for  the  plaintiff, — theConrlie- 
fased  to  diaturb  (be  verdict-  Day  r.  Nix,  t  Law  J. 
C.P.  131,  and  note  to  that  aa»i ;  9  a  Mo.  159. 

It  ia  no  aniwer  (o  an  action,  hy  the  indoiaee 
againat  the  acceptor  of  an  accommodation  bill,  to 
aay  that  he  did  not  give  an  adequate  eonaidantioa 
for  it.  Corier  r.  Mirnl,  1  Law  J.  C.P.  t,  a.  a. 
7  B.  Mo.  B7. 

Where  the  conaideration  lor  a  nromiaaory  BOla 
waa  eiprnaaad  to  be  for  the  care, and  medical  atlan- 
dance  of  the  maker:  it  waa  balden,  tbat  tba  craai- 
deration  might  be  repudiated  by  ahawing  that  tfa* 
medicinea  were  fumiabcd  by  the  plaintiff  aa  an  qia> 
tbecary ;  and  in  iba  abaence  ot  abawing  btm  to  b* 
within  S3  Geo.  3,  he  coald  not  reeorar.  Bbgf  T> 
Pinl^i,  1  R.&  M.  1(5.  [Beat] 

Where  an  action  ia  brought  in  thia  ooimtij  a*  > 
promiaaory  note  made  in  Scotland ;  if  tbara  be  taf 
differanoa  between  the  law  of  the  two  conatriaa,  ■■ 
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to  tbe  liabilitj  of  the  defendant*  the  onus  of  proring 
the  difierenoe  lies  upon  tbe  defendtnt.  Brawn  y. 
Gnc§y,  1  D.  &R.  N.P.C.  41,  n.  [Abbott] 

(k)  What  reanerabU, 

Interest  is  not  recorenble  on  s  bill  of  ezcbsnge 
anless  tbe  bill  be  produced.  Fryers,  Brown,  1  R.  & 
H.  145.  [Abbott] 

A  declantion  contained  four  counts  on  bills  of 
exchange,  on  denaorrer  and  joinder  to  tbe  first  two, 
and  general  issue  to  the  rest,  anditntca  taxatio,  &c. : 
Held,  that  the  plaintiff,  hanng  proved  only  two 
bills,  was  not  obliged  to  place  these  to  the  counts 
demorred  to,  but  was  entitled  to  nominal  damages 
OB  those  counts,  and  to  the  amount  of  the  bills  on 
the  rest  of  the  declaration.  Manhall  y.  Griffin, 
1R.&M.  41.  [Abbott] 

In  trover  for  a  bill  of  exchange,  the  iurj  may,  if 
diey  think  fit,  include  the  amount  of  the  interest  in 
tbe  damages,  and  this,  although  there  is  no  mention 
of  interest  in  the  declaration,  and  no  special  damage 
laid.     Paine  r.  Pritehard,  2  C.  &  P.  558.  [Abbott] 

(  /)  RuU  to  compute. 

Where  a  judgment  has  been  obtained  in  an  action 
upon  a  bill  of  exchange,  the  Court  will  not  grant  a 
rule  to  compute  principal  and  interest.  Bishop  ▼• 
Bat,  t  Chit.  233. 

An  affidavit  in  support  of  a  rule  to  compute,  in  an 
action  on  a  bill,  stating  that  the  action  was  brought 
upon  a  eertmn  iustrumevt  called  a  bill  of  exchange,  is 
insttffident,  the  description  being  too  general.  Dews* 
bury  T.  WiUie,  1  M'Clel.366. 


BLACK  ACT. 

[See  Hundred.] 

On  an  indictment  for  maliciously  killing  &c. 
cattle,  within  9  Geo.  \,  c.  22,  s.  1 :  Held,  tliat  the 
malice  must  be  against  the  owner  of  the  cattle,  and 
not  against  a  serrant  or  relation  of  tbe  owner.  But 
see  now  4  Geo.  4,  o.  54,  s.  2.  Rex  ▼.  Amine,  1  R. 
&R.  C.C.R.490. 


BONA  NOTABILIA. 
[See  ExECinoB  and  Administrator,  «tid  Canal.] 


BOND. 


(A)  Validity  of. 

(B)  Execution. 

(C)  Stamp. 

(D)  Construction. 

(£)   SURBTT.     • 

{Y)  Action  ON. 

{a)  Phetdinf^  and  Evidence, 
(b^  Ateigftment  of  Breacheg, 
(c)  Staying  Proceedingt. 
id)  Attesting  Damages, 

(A)  Validity  or. 

Qucus    Whether  a  bond,  given  by  a  married 
■isai,  to  aeenre  a  proTlsion  for  a  woman  with  whom 


he  has  cohabited,  is  valid,  provided  that  it  is  exe- 
cuted in  contemplation  of  the  termination,  or  after 
the  termination,  of  the  adulterous  connexion. 

Semhle — Such  a  bond  is  valid,  so  fares  ic  makes  a 
provision  for  the  reputed  children  of  the  obligor  hj 
the  woman  with  whom  he  has  had  the  adulterous 
intercourse.  Knye  v.  Moore,  2  S.  &  S.  260,  s.  c.  as 
Knue  V.  Moseley,3  Law  J.  Chano.  136. 

A  married  man,  living  in  the  same  house  with  his 
wife,  cohabited  for  six  jears  with  anotiier  woman, 
who  knew  that  he  was  married,  but  until  that  time 
had  conducted  herself  with  propriety  and  morality. 
At  tbe  expiration  of  that  time  he  ceased  to  cohabit 
with  her,  and  gave  her  a  bond  to  secure  an  annuity 
to  her  fi^r  her  life,  and  tbe  payment  of  a  sym  of 
money  as  a  provision  for  her  children,  which  she 
had  borne  to  him  during  such  cohabitation  :  Held, 
that  an  action  at  law  might  be  maintained  upon  this 
bond.  Nye  v.  Moseley,  4  Law  J.  K.B.  179,  s.  c. 
6  B.  &  C.  133,  s.  e.  9  D.  &  R.  165. 

And  held,  that  she  and  her  children  might  sustain 
a  bill  which  alleging  that  the  defendant  had  made  a 
provision  for  her  and  tbem,  by  a  deed  duly  executed 
and  delivered,  and  praying  for  the  production  of  the 
same  :  and  that  the  person  to  whom  the  deed  was 
delivered  need  not  be  made  a  party,  tbe  bill  con- 
taining an  allegration  that  the  defendant  bad  gotten 

it  back  into  bis  possession.    v.  Moseley,  1  Law 

J.  Cbnnc.  18. 

In  an  action  on  an  annuity-bond,  given  by  a  man 
to  a  woman  with  whom  he  cohabits,  tbe  question 
for  the  consideration  of  the  jury  is,  whether,  at  the 
time  when  it  was  given,  there  was  or  was  not  an 
intention  and  agreement  to  continue  tbe  connexion 
in  future.  For,  if  there  was  such  intention,  and  the 
bond  was  given  in  furtherance  of  such  arrangement', 
the  plaintiff  cannot  recover.  Friend  v.  Harriton, 
2  C.  &  P.  584.  [Best] 

A  bond  for  resigning  a  living  in  favour  of  one  or 
two  brothers  of  tbe  patron,  is  simoniacal  and  void, 
on  the  ground  that  such  an  agreement  is  a  benefit  to 
the  patron,  and  contrary  to  the  statute  31  Eliz.  c.  6. 
and  (semble)  the  common  law.  Fletcher  v.  Sotides, 
1  Bligh,  N.S.  144,  s.  c.  3  Bing.  598. 

A  bond  by  a  surety  conditioned  to  pay  such  sum 
or  sums  as  should  be  advanced  to  moet  bills  of  ex- 
change .  drawn  by  A  B  and  C  D,  or  either  of  them, 
under  a  penalty  of  5000/.,  was  valid  to  the  extent  of 
the  penalty,  according  to  the  statute  44  Geo.  3, 
c.  98,  although  a  7/.  stamp  only  was  attached  thereto. 
Simpson  v.  Cooke,  2  Law  J.  C.P.  74,  8.  c.  1  Bing. 
462. 

The  defendant  employed  one  White  to  job  for  him 
in  the  funds:  the  speculations  were  unfortunate; 
and  White  took  a  promissory  note  for  the  differences 
from  the  defendant,  who  was  unable  to  pay  the 
losses.  White,  after  the  note  became  doe,  indorsed 
it  to  the  plaintifis.  The  plaintiffs  were  not  tj^en  in- 
formed of  the  illegal  consideration  for  which  the 
note  was  given,  but  afterwards  they  were  told  so, 
and  then  they  took  a  bond  from  the  defendant  for 
the  amoont:  Tbe  Court  held,  that  tbe  bond  was 
void  in  law.  Amory  v.  Merryweather,  2  Law  J. 
K.B.  111,  s.  c.  3  B.  &  C.  573,  s.  o.  4  D.  &  R  86. 

If  a  bond  be  given  in  order  to  accelerate  a  contract 
of  marriage,  which  is  destroyed  by  tbe  death  of  one 
of  the  parties,  tbe  Court  will  order  the  bond  to  be 
given  back  to  the  donor.  Jemmittr*  Wyttt,  1  Keii.72. 
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AbondobtaJDedbyafrntliar  from  hiawn.u  ia- 
font,  for  monej  idmiced  (o  th*  littar,  far  ths  pai- 
cliue  of  ■  commiwioii  in  tfas  ■nn;,  iiinvilid.  Cn-> 
ftBttr  I.  J/cnot,  S  Kan.  533. 

A  bond  giren  bj  id  >ttoni«T,  conditionad  for 
Mcuring  I  p>rt  of  the  profits  from  niita,  for  tbs 
buiefitof  an  unqualified  penon,  ia  illagal. 

But  irb«ra  tba  condjtioa  ia  compoaed,  paitlj  of  . 
■och  illegal  proTiaioii,  and  ptrtlj  of  anotbar,  for 
aacarintf  to  tba  aama  unqualified  penon  a  alian  of 
proGti  10  the  buaiaen,  beiidei  tlioM  to  be  deriTsd 
fjom  auiu,  tba  eonditian  maj  ataud  good  far  the 
liitter ;  and  tbe  bond  may  be  enforcttd.  Cum  t. 
Ctrf;  6  Ltrr  J.  K.B.  140. 

(B)  EXECUTIOH. 

Wliare  a  bond  bai  been  eieouled  in  i  tbrei^ 
barbaur,  tba  executioa  of  it  cannot  ba  mlibtiahed 


lolid  infonnation  from  which  tbeir  beliaf  could  be 
duiTfld.     Tht  Sydiity  Cove,  t  Doda.  6. 

Staihit — Where  one  of  tbeplaiatifFali  anattaatiDg 
witoeta  to  *d  inatrumeDt,  tbe  proofof  tbe  eiecution 
of  wbich  ia  eeaential  to  the  aefeDdaot'a  caie,  it  it 
enoogh  for  the  defendant  to  prove  the  handirriting 
of  thil  plaintiff.  5lran^  T.  Daikwaad,  3  Law  J. 
Chine  194. 

A  bond  appearing  to  bare  been  aigned  and  asaledi 
Bod  whicb  iraa  atteited  in  tbe  niual  form,  "aigned, 
leiled,  and  delirered,"  was  holden  euffideot  to 
laiae  tba  praeumption.  that  aTarylbing  neeeaaiij 
waa  done,  elthoDgh  the  anbicribing  witneaa  oould 
not  Mj  whether  it  waa  aeiled  and  delivered.  Soil 
T.  rayfor,  1  C.  &  P.  417.  [Beat] 

(C)  Stamp. 
A  bond,  operatlTS  ontj  in  t  foreign  atita,  does 
not  require  *  etuip.     Yriiati  v.  Cltrntnt,  f  C.  &  P. 
Sf3.  [Beat] 


the  bond,  for  tbe  ptirpoeea  and 
therein  eonluned,  and  that  it  had  been  agreed  that 
tlie  bond  ahonld  lotprejadiea  a  prior  bond  giren  by 
'  "  'o  the  obligeea ;— and  the  condition  waa,  thi' 


the  defendant  ebould  aecure  to   the  oblinea  aoj 
.  they  abonld  edrance  or 
pay  on  eccottnt  of  accepting,  indor 


wbicb,  for  ten  yeara,  they  i 


I')yiDg,  or  ntiafyiog  any  failla  of  exchange  whiA 
J  8  ahould  from  lime  to  tine  draw  on  them,  or 
mafce  payable  at  their  buking-booaea,  not  ei- 
owJing  the  ann  of  MKXM.  in  tbe  whole  )  and  J  S 
wea  preriooaly  indebted  to  the  obligeee  in  tbe  earn 
iif  10,000/.,  of  wbicb  the  defendant  had  no  know- 
li-dge  at  the  time  of  the  eiecotion  of  tbe  bond  ;  but 
III*  aceouDta  were  aetlled  balf'yeeriy,  and  at  the 
rlose,  ba  wa«  indebted  lo  the  obligee*  in  the  mm  of 
iii,i>UOI.,but  bad  petd  then  mor<  then  AOOOt.  titer 
til*  HaeatiM  of  tba  bmd  bj  tbt  debndnit :  IMd, 


fiiM,  that  tbe  bond  wne  properly  sfemped  witt  1 91. 
atamp,  within  tbe  atatnte  59  Geo.S,  c.184,  aalwiag: 
■  bond  where  the  money  aeoured  waa  limited  not  n 
exceed  ■  ^i'^  ■um,  via.  the  aum  of  50001.;  aid, 
aeoondly,  that  tbe  defendant  irai  liable  to  tbe  eilnt 
of  thatatnn,  a>  there  waa  no  agreement  belwHi  tbe 
partiee  ibit  Ilie  payment*  made  bj  J  S  after  Iba 
execution  of  tbe  bond,  abonld  be  ipfjied  to  Iha  ecv 
■ocoont.  WiUiawu  t.  Rewlhum,  3  Law  J.  C.F. 
164,  a.  e.  S  Bing.  71,  a.C  10  B.  Ho.  361. 

A  father  conveya  an  eatata  to  hie  eon  in  fee  by  i 
dew],  rwiting  that  he  (the  father)  waa  minded  nd 
bad  resolTed  to  give  and  aaiura  the  etme  to  hii  na, 
al  well  in  oonaidention  of  natural  loveand  aBeetin, 
aa  also  in  coniidenliDn  of  the  preriaian  which  the 
■on  bad  that  day  made  (by  bia  bond)  of  15001.  ia 
■ugmenlation  of  tbe  portioaa  of  bia  aight  aiiten. 
Tbia  ia  not  a  Ufa  within  48  Geo.  3,  c  149,  (acbed. 
tit.  CBHBnranaa,)  eo  aa  to  require  an  ad  *alin> 
atamp-dnly  in  niapect  of  the  coniidemtioB.  Dm 
d.  ManifM  t.  Dmmmd,  S  Law  J.  K.B.  111,  a.  t. 
4  B.  &  C.  S43,  a.  c.  6  D.  &  R.  318. 

(D)    CoHSTROCnON. 

A  waa  appointed  tretenrer  of  the  ooirntf  of  U>d- 
dleaei.  Sereral  pereona  entered  into  n  bond  for  h>i 
duly  accounting  for  the  money  receired  by  bim. 
One  in  SOOOi.,  three  in  lOOOJ.  each ;  alio  C,  D,  ud 
E,  in  10001.  eeeh,  in  tbe  following  worde :  "(or 
which  we  hind  outaelvea,  and  each  of  aa  for  himaelf, 
for  the  whole  and  entire  aum  of  10001.  eaeb."  TU 
•eal  of  C  had  been  torn  from  the  bond  :  The  Cmrt 
held,  that  tbe  bond  waa  uafral,  and  therefiire  that 
the  eeat  of  one  of  the  obligate  being  taken  away,  did 
notprarant  the  ohiigeee  front  euiog  on  it  (gaiiitD. 
CdIIuiit.  PrMUr,  iLawJ.  K.B.flS.B.o.  IB.&C 
e8t,a.(i.SD.&R.ll'<. 

Where,  in  the  condition  of  ■  bond,  it  waa  redlad 
that  the  plaintiffa  were  abareholden  in  e  pnbtio 
walM  company,  on  which  eharea  301.  per  oeat. 
had  been  paid  by  inatalmentg,  and  that  tbe  plaintiffi 
bad  agreed  lo  pay  np  the  remaining  inatalmenn 
J'onhwith;  that  certain  percons  tbenin  named  had 
agreed  to  purchaaa  theee  ihtree  at  a  obtain  inai, 
•ome  of  which  to  be  aecnred  by  the  joint  bond  of 
oiheof  Mich  peraona,  and  the  defendant  a*  hiaanraty; 
end  the  condition  of  the  bond  waa,  that  be  ud  ue 
defendant  abonld,  on  a  giren  day,  pay  tbe  plaintiA 
the  amount  of  the  abirea,  Isgetbar  with  intereat 
thereon,  from  tbe  time  of  the  ademe*  at  paymtal 
Ihirtofhy  tbe  pliinliffa :  the  latter,  being  alao  abtre- 
bolderl  and  tnaauren  of  a  stone  pipe  company, 
which  waa  indebted  to  them  in  lt,000f.  preTailed 
on  the  water  company  to  purcbaae  tbe  pipea  of  tba 
former  ;  and  lo  effect  payment  for  tbea,  the  plain- 
tiffj,  without  any  calla  hanng  bei  ' 

their  book*  i 


aving  been  made,  BOteted 


the  1 


•apuy. 


npeny  a  ahar 
hiring  made  thie  entry,  paid  tbe  pipe  c 
deducting  and  tranaferring  to  their  own  aeoouai,  ■ 
sufficient  aum  to  diacharge  the  debta  dne  finm  the 
pipe  company  to  themaelrea.  Jn  an  lotian  of  debt 
against  the  defendant,  for  the  sum  oliimed  in  respect 
of  the  sale  of  the  shsre*  of  the  water  compeny.  the 
jury  baring  found  a  rerdict  for  the  plaintiffi :  Hsld, 
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Ettntt  T.  Evr^,  9  Law  J.  C.P.  f3S,  a.  o.  fl  Bing. 
166, 9.  e.   9  B.  Mo.  Se6. 

A  bond  to  secure  the  good  eoodact  of  a  oolleotor, 
under  49  Geo.  9,  c.  99,  a.  13,  may  be  declared  to 
extend  beyond  the  current  year  in  which  it  is  taken, 
ahfaoogh  Uie  collector  himaelf  must  be  annually  ap* 
pointed. 

But  a  reappoiutment  for  a  subsequent  year  must 
exactly  follow  the  proviuons  of  the  bond,  in  order 
to  charge  the  surety  ;  for  if  it  should  not  appear  dis- 
tinctly that  the  reappointment  was  for  the  same  de- 
scription of  duties,  or  not  for  the  same  district  as 
those  proTided  for  by  the  first  appointoient,  the 
surety  will  be  discharged.  Ahbugtan  r.  Jmnj,  4  Law 
J«  K*B«  186« 

Whether  a  bond  was  to  be  held  as  a  security  for 
a  debt  due  at  the  time  of  its  execution  from  some  of 
the  obligors  to  the  obligees ;  or  aa  a  security  for 
future  balance.  WmUtar  t.  Hardman,  5  Law  J. 
Chanc  39. 

An  instrument  whereby  a  party  binds  himself  and 
his  heirs  to  pay  to  another  a  certain  annual  sum,  is 
not  like  a  bond  made  with  a  penalty,  which  can,  on 
a  forfeiture,  become  a  debt  in  law.  Marrant  y« 
Gayjh,  6  Law  J.  K3. 14,  s.  c.  7  B.  &  C.  Sll,  s.  o. 
1M.&R.41. 

(E)  Surety. 

[And  see  Debtor  and  Creditor.] 

A  letter  written  by  a  surety  in  a  bond,  that  be 
will  not  be  answerable  after  the  date  of  the  letter, 
is  no  defence  to  an  action  on  the  bond,  for  a  deficit 
anbsequent  to  the  letter — Stmble  aliter,  if  the  letter 
be  specially  pleaded.  Hough  y.  Warr,  1  C.  &  P.  151. 
[Abbott] 

Under  a  bond  conditioned  to  pay  such  sum  or 
sums  of  money  as  ahould  be  adyanced  tp  meet  bills 
of  exchange  drawn  by  A  B  and  C  D,  or  either  of 
them,  the  surety  is  not  liable  for  the  amount  of  bills 
drawn  by  C  D  after  the  death  of  A  B.  Simptvm  y. 
Ccok,  2  Law  J.  OP.  74,  s.  c.  1  Bing.  452. 

A  and  B  join  in  a  bond  to  secure  money,  bor- 
rowed by  B  for  the  use  of  a  third  person ;  aa  be- 
tween A  and  B,  A  is  only  a  surety.  Parol  eyi- 
dence  may  be  giren  to  shew,  aa  between  the  two 
oo-obligors  in  a  bond,  that  one  of  them  was  only  a 
surety  for  the  other.  Btdum  y.  Ccok,  S  Law  J. 
Chanc  87. 

Two  persons  gaye  a  bond,  that  if  one  of  them, 
then  about  to  be  nurried,  should  die  and  leare  his 
wife  without  children,  that  the  heirs,  executors,  &e. 
of  the  husband,  out  of  his  effects,  should,  within 
three  months  after  his  decease,  put  out  1000/.  on 
good  security,  to  be  approred  of  by  two  trustees. 
The  wife  snrriyed,  without  children :  The  Court 
held,  that  the  surety  or  co-obligor  waa  bound  to  find 
out  the  heir,  and  that  it  was  not  necessary  for  the 
trustees,  within  the  three  months,  to  giye  notice  of 
w.hat  security  they  approved.  Joyce  r*  BlouiU,  S 
law  J.  K.B.  9. 

.  A  bond  conditioned  for  the  good  conduct  of  ano- 
ther person  aa  clerk,  will  bind  the  estate  of  the 
obligor  after  his  death,  although  the  executor  give 
itotica  to  the  obligee  that  he  inll  be  no  longer  an- 
•venUe.  Coisert  ?.  GordoH,  6  Law  J.  K.B.  187, 
>•  a.  7  B.  &  C.  809,  s.  c.  1  M.  &  R.  497. 

Ibe  lisbility  of  a  surety  in  a  bond  is  not  dis- 
cikiiged  by  tfie  delay  of  the  creditor  in  suing  for  the 


debt,  or  by  the  circumstance  of  the  principal  debtor 
afterwards  executing  to  the  creditor  another  bond 
for  a  larger  sum.     Eyro  y.  Everett t  2  Russ.  S81. 

A  B  haying,  by  order  of  yestry,  been  appointed 
to  the  office  of  collector  of  poor  and  church-rates,  in 
the  parish  of  X,  became  bound  with  sureties  to  the 
then  existing  cborohwardens  and  overaeers  of  the 
poor  of  the  said  parish,  subject  to  a  condition  for 
making  yoid  such  bond,  on  his  duly  accounting  and 
paying  over  to  such  existing  churchwardens  and 
oyerMers,  or  their  successors,  all  such  sums  as  he 
should  receif  e  as  such  collector,  or  as  should  come 
to  bis  hands,  pursuant  to,  and  in  the  execution  of, 
his  said  office:  Held,  that  the  office  of  church- 
wardens and  overseers  being  annual,  the  office  of 
collector  partook  of  the  same  character,  and  the 
liability  of  the  sureties  under  such  bond  did  not 
extend  to  monies  received  by  the  collector,  on  ac- 
count of  any  ^ear  subsequent  to  that  for  which  the 
obligee  continued  in  office.  LeadUy  y.  £vani,  fl 
Law  J.  C.F.  108,  s.  c  2  Bing.  32. 

(F)  Action  on. 

(a)  Pleadings  atwf  Evidence, 

The  defendant  having  pleaded  tolvit  poet  diem  to 
an  action  on  a  bond,  conditioned  for  payment  to 
third  persons:  Held,  that  it  was  a  good  plea  within 
the  4  and  5  Ann.  Giddingg  v.  Giddingg,  1  Ken.  335. 

If  the  condition  of  a  bond  be  to  perform  several 
matters,  performance  must  be  pleaded  in  the  words 
of  the  condition.  Reynald  v.  Reynald,  1  Ken.  357, 
S.  c.  Sayer,  316. 

Debt  on  a  bond,  held  subsisting ;  and  principal, 
vrith  interest,  to  be  paid  the  plaintiff;  circuity 
needless.    Scott  r,  Etlors,  2  Ken.  95. 

To  an  action  on  a  bond  conditioned  for  payment 
of  an  annual  sum  to  the  parish,  in  consideration  of 
beiuff  allowed  the  exclusive  privilege  of  collecting 
the  duft,  &o.,  the  defendant  pleaded  that  the  trus- 
tees would  not  permit  and  euffer  him  to  colleet,  &». 
It  sppeared  that  after  the  contract  had  been  entered 
into,  a  part  of  the  pariah  had  been  separated  by 
another  act  of  parliament,  whereby  the  defendant 
was  prevented  from  obtaining  the  dust,  &c  on  that 
part :  Held  that  the  plea  was  no  bar,  aince  at  any 
rate  it  ought  to  have  shewn  some  positive  act  of 
obstruction ;  and  it  seems  that  the  defendant  ought 
to  have  filed  a  bill  in  equity  for  relief.  Toumjon  y. 
Green,  2  C.  &  P.  lia  [Abbott] 

A  defendant  must  plead  specially  to  enable  him 
to  give  in  evidence  the  illegality  of  the  oonaidera- 
tton  of  a  bond.    Harmer  v.  Rowe,  2  Chit  334. 

Giving  time  to  a  principal  obligor,  cannot  be 
pleaded  as  a  defence  by  the  aurety.  Davey  y.  Pren^ 
dcrgrau,  2  Chit.  336. 

The  defendant  having  become  surety  in  a  bond 
to  the  Crown,  conditioned  that  A  B  should,  from 
time  to  time,  during  so  long  as  he  should  continue 
to  hold  the  office  of  clerk  in  the  Ordnance;  or  any 
other  place  in  the  aaid  office,  pay  the  money  receiv- 
ed by  him  to  the  treasurer.  To  a  sci.f'a.  alleging 
that  he  had  not  paid,  &c.,  the  defen(Unt  pleaded 
performance ;  the  plaintiff  replied  that  the  principal 
was  at  the  time,  &c.  a  clerk,  to  wit,  second  clerk 
in  the  Ordnance  Office,  and  continued  in  the  office 
of  such  derk  for  the  space  of  four  years,  and  until 
afterwards,  to  wit,  on  the  31st  January  1810,  the 
principal  became,  and  was  chief  or  first  derk  in  the 
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■aid  offiM,  uid  •ocoDtinned  till  tbeMrenI  dehnlu. 
Ico.  i  and  thmt  wbilat  bs  M  coDtinned  ohieT  or  Giat 
darV,  hs  rectired  monejr  which  be  did  not  pay  orer 

to  tbfl  tia*Bunr  of  tba  OrdatDCe.  Seeondtj,  tbit 
on  ths  6lh  Jsnuuy  1818,  the  principal  gare  to  the 
treuurer  of  (he  Ordnance  an  accoant  of  the  moDiea 
leceiTed  bj  Lim  u  Buch  clerk,  and  of  the  balance  of 
ea*h  thmi  in  hit  handi  on  lach  account,  and  that  he 
(the  principal)  ought  to  have  paid  aad  delirared  up 
nab  balince  to  the  tiaaaurer,  bat  did  not.  Thirdly, 
that  tbe  principal,  after  the  making  the  aaid  bond, 
and  whilst  ha  ao  continuad  clerii  aa  aronaaid,  re- 
oaiTtd  money  belonging  to  faia  Mijeaty  in  bia  said 
oSca  of  Ordnasce,  a  gmt  part  of  which  hs,  as  lueh 
dark,  ODght  to  hare  paid  on  the  6tb  of  January 
1818,  to  the  said  tieaaarer,  but  did  not.  Fourthly, 
that  after,  Bee.  to  wit,  on  the  aaid  Stb  of  January, 
the  principal  ^tb  in  m  acconnt  of  money  mcaiired 
and  paid  by  bim  ((he  principal),  ao  being  a  olerk  in 
the  aaidofliea.sndof  the  balance  of  cash  then  in  bia 
handa,  on  ancb  account,  which,  although  it  wu  the 
duty  of  tba  priacipsi,  M  auch  clerk  h  aforesaid,  to 
pay  oTer,  &c.  he  aid  not,  &c.  contraiy  to  bis  duty 
as  a  clerk  in  tha  office.  Rejoinder  as  to  the  Erst 
breach  aaaigned  in  tbe  rapUcation — that,  at  tha  tima 
&c.  the  principal  was  a  clerk  in  (he  said  office,  tiz, 
second  clerk,  and  (hat  hs  continued  therein  until 
hs  became  fine  clerk  in  manner  and  form,  ict.,  end 
that  he  was  and  continued  £nt  clerk  till  tba  Sfitb 
ofFebruary  1810,  when  he  was  digmiaaad  from  bia 
nid  place  or  office  without  tba  knowledge  of  the 
defendant,  and  without  notice  to  bim  ;  end  that,  a« 
lo  part  of  tbe  money  alleged  to  baTe  been  recsirsd 
by  tbe  principal  whilst  he  so  continued  such  first 
olerk,  Til.  one  hundred  pounds,  tbe  aatoa  waa  re> 
oeivad  bj  bim  whilat  hs  was  and  continued  such 
first  cleric,  and  in  the  capacity  of  and  aa  auch  first 
clerk  as  aforeeiid  ;  bnt  that  tbe  residii*  waa  r»- 
cei*ed  by  him,  not  in  the  capacity  of  and  as  aucb 
clerk  as  aforeaaid,  hut  by  virtue  of  and  under  an- 
other and  difierent  office,  which  he  then  and  there 
held,  whilst  hs  continued  luoh  clerk  as  aforeaaid  ; 
and  that  the  aaid  part  thereof  (tha  hundred  pounds,) 
bad  been  duly  applied  accordingly,  Stc.  Secondly, 
tbet,  at  the  tima  &e.  the  principal  was  a  clerk  in 
tbe  said  office,  and  ao  continued  till,  &c— the  like 
1  the  ficit  rejoinder,  stating  idso  the 
ITS  been  on  ths  Sd  of  Msrch.  in  the 
seme  year,  and  aierring  (bat  ths  principal  had  duly 
aooounted  for  and  paid  all  luob  money  as  he  had 
recoiredin  his  capacity  of  and  aaancb  clerk  as  afora- 
•aid,  accordiugly.  tm.  Tha  third  and  fourth  ra- 
joinders  were  aimilar  to  the  preceding  surrejoinder 
to  tha  first ;  and  issue  thereon,  and  demurrer  to  the 


y  ths  damurrar  must  bs  allowed.  Rtt 
V.  Fsman,  11  Pries,  360. 

An  attesting  witness  must  be  called  to  prove  the 
•leeution  of  a  deed,  or  his  absence  mnit  be  well 
•ccouuled  Gir ;  hence,  where,  in  an  aotionon  a  bond, 
it  was  sworn  that  tbe  attesting  witness  kept  oat 
of  the  WSJ  to  BTOidan  srreal— the  reason  waa  boldsn 
snffiaient ;  snd  tba  Court  granted  a  new  trial,  as 
evidence  of  his  handwriting  had  been  reociTsd, 
Pjti  r.  Griffith,  6  B.  Ho.  MR 

If,  in  an  action  on  a  bond  given  bj  the  sureties  of 
looUsotoi  of  taxes,  tliere  bsoresohei  usigssd,  thut 


the  collector  did  not  pay  over  money  received,  nd 
that  ha  did  not  duly  demand  and  snbroe  payneit 
of  tbe  taxes,  it  is  not  necessary,  on  tba  part  cf  ths 
plaintiS',  to  prove  exactly  what  money  he  reoeived-, 
for  if  it  ha  proved  that  be  was  to  ccdiect  ■  certain 
sum,  and  that  be  paid  over  a  imallar  sum,  and  did 
not  take  proper  step*  (a  smitrBti  hiaiwl^  Irom  Sis 
reeidas,  ^e  plaintiiT  will  be  entitled  lo  recora. 
Omiliiog  a  word  where  the  context  supplies  it,  or 
inserting  a  wrong  word,  where  the  couteit  correcti 
the  miataka,  is  no  variance.  Tharafare.  if,  on  oyer 
of  s  bond,  the  obligsee  ara  described  aa  oamBia- 
aionen  aoting  under  an  act  of  Parliament  for  (ha 
regulatioik  of  duties  in  siseasad  taxes,  and  in  Ih* 
bond  the  duties  an  ststed  to  be  duties  if  aissssirl 
taxes,  this  ia  no  variance.  Lmlmiut  r.  Kaigkt,  S 
C  &  P.  lOfi.   [Tentenlen] 

An  action  of  debt  on  reeogniianca  of  bait,  takw 
before  a  commisaionev  in  the  country,  moat  claaHf 
shew  that  tbe  commisaioner  bad  authority.  Bai^ 
V.  Pmager,  6  Law  J.  K.B.  111. 

(b)  AuignToat  of  Breacha. 

Where  a  defendant  pleaded  to  i 


deolaralioa  on 


tbe  bond  were  paid:  Held,  that  the  plaintiff  migbt 
reply  generally,  negaiiving  tha  allegation  ia  Ike 
words  of  the  plea,  without  laiigniDg  uy  spedll 
breach.     Tvmn-  y.  M'Namarii,  «  Chit.  69T. 

In  debt  on  a  bond,  tbe  condition  was,  (bat  tha 
defendant,  who  was  appointed  sgent  of  a  reginust, 
should  irdl  and  duly  pay  all  such  sum  or  sums  of 
money,  ai  ha  ahould  receive  fium  the  Paymsstv 
Oansrsl,  for  ths  use  of  the  r«gimant,  and  faithfully 
account  and  indemnify  the  plaintiff:  Plea,  a  gene- 
ral performance  i  and  that  ths  plaintiff  waa  not 
damnified  ;  Replication,  Ibat  the  defendant  received 
from  the  Fay  master  General,  for  and  on  acwoDttf 
(he  regiment,  several  sums  of  money,  but  that  tb* 
defendant  bad  not  paid  them,  On  demurrer  it  was 
holden  that  the  breach  was  aufficienlljr  assgaed. 
C«nuaUi4  V.  Savtry,  t  Kan.  49S,  s.  c.  t  Burr.  7Tt. 

In  assigning  the  breaeb  of  oondition  of  a^xmd 
conditioned  for  tbe  good  conduct  of  ■  elsrk,  tlis 
plaintiff  is  not  bound  lo  set  out  the  names  of  tbe 
persons  from  whom  it  ii  charged  that  money  )■■■ 
been  received  and  not  accounted  for,  altbongb  tbe 
clerk  waa  dead  at  tbe  time  of  (he  eommt  ~   ' 


Where,  in  aucb  an  action,  tbe  defadant  sought  to 
force  Iheplaintiff  loset  out  the  names  and  sums,  by 
profeastng  in  his  rejoinder,  to  set  out  a  few  nsMS 
end  sums,  snd  avsrriuga  due  performance  of  As 
condition  aa  to  those  ;  to  which  tbe  plaintifis  SB^ 
rejoined,  that  (bay  proceeded  in  reapect  of  tbe  Mt 
accounting  by  tha  clerk  for  other  aad  diliaraat 
sums :  It  was  held,  on  demurrer,  that  the  nne- 
joinder  was  good,  without  giving  the  nsmea  aid 
sums  i  tliat  it  oontainsd  no  new  matter,  and  thsrs> 
fore  properiy  concluded  to  the  country,  sad  aot  u 
the  courL  Catetrl  *.  Gardm,  6  Law  J.  K.B.  1ST, 
e.  C.7B.SL  C.  809,  s.  c.  1  H.  &  R.  497. 

(c)  Staying  F,-0Cltdingl. 

A  sam  of  money,  seonred  by  a  bond,  waa  mads 

psyabte  by  instalments,  on  oondition,  that  if  any 

one  instalment  waa  not  paid  at  the  time  i(  baoama 

due,  tbas  (bat  tbe  whole  tan  shoold  be  payable. 
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The  Coart  on  tbe  appeanaoe  offiaud,  in  not  ao- 
eeptiag  an  instafanMit  when  offered,  etejed  ezecn« 
tion,  but  ordefed  the  judgment  to  etend  tm  •  Mcn- 
rity.    Stafford' t  eatt,  1  Law  J.  K.B.  54. 

In  an  action  on  a  bond,  tbe  Conn,  at  theinatanoe 
of  the  defendant,  referred  it  to  the  Maater  to  aacer« 
tain  what  waa  due,  and  atayed  tbe  proceedinga  in  tbe 
SmUh  ▼.  Atiops  M*€lel.  309. 


(d)  Attuting  Damagei. 

On  a  writ  of  inquiry  to  aaaeaa  damagreaon  a  bond 
to  replace  stock,  it  was  bolden  thit  tbe  price  should 
be  tacen  on  tbe  day  before,  or  actual  day  ift,  tbe 
execution  of  tbe  writ  of  inquiry.  HarrUon  ▼.  Har* 
rwm,  1  C.  &  P.  41f .  [Best] 

If  a  bond  be  oondiUoned  for  tbe  aame  amount  as 
the  penalty,  with  lawful  interest,  tbe  plaintiff  is 
entitled  to  recover  tbe  amount  of  damages  laid  in 
the  declaration,  though  it  exceed  tbe  penalty, 
frauds  ▼.  WiUoH,  1  R.  &  M.  105.  [Uttiedalel 

In  an  action  of  debt  on  a  bond  to  secure  the  re- 
payment of  money  with  interest,  the  plaintiff  can 
only  recover  the  amount  of  the  penalty,  with  one 
abiUing  for  tbe  detention  of  the  debt.  HeUm  ▼• 
JrdU^,  5  C.  &  P.  12.  [Tenterden] 


BOTTOMRY, 

[See  Inscramcb.] 


BRAWLING. 
[See  Chdrch.] 


BRIBERY. 
[See  Pabliamemt.] 


BRIDGE. 


If  no  one  be  bound  by  tenure  or  prescription  to 
repair  a  bridge,  it  shall  be  repaired  by  the  inhabi- 
tants of  tbe  county  wherein  it  is  situate. 

But  arches  which  have  been  erected,  or  serve  for 
tbe  purpose  of  draining  lands  on  each  side  of  a 
pobhc  road  at  times  of  inundation,  and  are  not  ab- 
solotely  essential  to  the  passage  along  that  road, 
wfll  not  be  eonsidered  as  bridges,  or  as  forming  part 
of  a  bridge,  unless  it  shall  appear  that  they  have 
always  been  repaired  by  the  county. 

Somt  tt — ^that  they  ought  to  pass  over  some  branch 
or  ehunnel  of  a  river,  in  order  to  come  within  the 
legal  definition,  and  to  render  the  county  liable. 
lUx  T.  OrfordAire,  5  Law  J.  M.C.  997. 

To  constitute  a  public  bridge  it  need  not  be  always 
'open ;  therefore,  where  a  bridge  was  only  open  to 
the  poblie  on  occaaional  flooda,  it  waa  bolden  that 
the  county  were  liable  to  repair,  it  being  a  public 
bridge.  Rex  v.  f^  InhabUtMit  if  Dtwm,  1  R.  Ac 
M.  144.  TAbbott] 

The  inhabitants  of  a  county,  who  are  liable  to 
xepair  a  Mdge,  are  not,  by  tbe  common  law,  bound 
to  widsn  it.     Rer  r.  ih$  InAoMtantf  of  Dwon, 


4 Law  J.K3.S4,  a.  o.  4  B.  & C. 670,s.o.  7  D.  &  R 
147. 

Indictment  against  a  county  for  not  repairing  t 
bridge  in  a  public  highway.  Plea — that,  by  a  cer- 
tain act  of  parliament  for  improving,  &c.  this  rosd, 
certain  truatees  were  directed  to  lay  out  the  tolls 
thereby  granted  in  repairing  the  roada,  and  were 
empowend  to  make  and  repair  bridges ;  that  the 
bridge  in  question  waa  erected  by  the  trustees  by 
virtue  of  that  act,  and  that  the  truatees  were  liable, 
aud  ought  to  repair.  RepUeatwn,  that  the  trustees 
were  not  liable  to  repair:  Held,  that, tbe  bridge 
being  in  the  first  instance  built  for  public  purposes, 
and  not  for  private  convenience,  in  a  public  high- 
way, the  county  was  not  exonerated  from  that 
common  law  liability  to  repair  it  which  attached  as 
soon  as  it  was  built.  The  plea  was  also  bad,  becaass 
it  did  not  alloge  that  tbe  trustees  bad  funds  sufficient 
for  tbe  repair  of  the  bridge,  and  for  the  other  pur- 
poses for  which  the  tolls  were  imposed ;  and  even 
if  that  fact  had  been  alleged  and  proved,  the  county 
would  be  liable,  and  would  be  left  to  their  remedy 
over  against  the  trustees,  by  indictment,  for  not  re- 
pairing tbe  bridge.  Rex  v.  Orfardthire,  S  Law  J. 
K.B.  198,  a.  o.  4  B.  &  C.  194,  s.  &  6  D.  &  R.  991. 

On  an  indictment  stating,  that  a  certain  bridge, 
within  the  parishes  of  P  and  M,  was  out  of  repair, 
and  that  the  inhabitants  of  P  and  tbe  townahip  of 
M  were  liable,  and  ought  to  repair  the  same  ratwne 
tenure :  Held  defective,  as  it  did  not  aver  that  the 
bridge  was  situated  within  the  township  of  M. 
Rex  V.  MaehynUeth  and  Pennegcet,  9  B.  &  C.  166, 
s.  c.  3  D.  &  R.  388. 

It  is  with  great  reluctance  that  the  Court  stays 
iudrment  in  an  indictment  for  not  repairing  a 
briage  ^  and  when  they  do,  it  will  not  be  stayed 
generally,  but  merely  until  further  order ;  and  if  the 
trial  of  another  indictment  is  not  proceeded  on  with 
all  dispstch,  judgment  will  be  given.  Rex  v.  South* 
ampton,  t  Chit  913. 


BRITISH  MUSEUM. 
[See  Copyright.] 


BROKER. 
[See  Principal  and  Aobnt.] 


BULL  BAITING. 
[See  Cattle.] 


BURGLARY. 

[See  SUt.  7  &  8  Geo.  4,  c.  99,  s.  11, 19.^5  Law  J. 
,  Stat.  30.] 

An  out-house  in  the  yard  of  a  dwelling-bouse, 
enclosed  by  a  wall  and  gatea,  is  a  manaion  in  which 
burglary  may  be  conunitti^-  R«t  v.  WaUen,  1  R. 
&  M.  13 ;  [but  see  s.  13.  of  7  &  8  Geo.  4.] 

A  building  separated  from  the  dwelling-house  by 
a  public  road  however  naixow,  will  not  m  paxoel  of 
the  dwelling-bonaei  if  there  is  no  common  fenoe  or 


"-^.- 


isa 
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roof  M  eonaet  tbm,  Aoogb  It  ba  iMid  bj  as  nne 
tcaoiB,  ud  ibodgh  lomv  of  the  oScM  vteemny  to 
t)io  dirrilng-bonM  ■djoin  it,  apd  llmun-b  than  b* 
■n  unins  <xiBiidiD|;  fron  it  to  the  dwelliug-hodM. 
[•<^  7  &  8  Geo. 4,  09, 1. 13.]  Bol  if  it  ia  made  a 
Ei'-qjiog-trfKa  for  nay  of  the  HTTtnta  of  the  dwel' 
ir.  --Loom,  it  ntj  be  deamad  a  dialind  dwalling- 
LcsM.     Ra  r.  tfatanirf.  1  R.  &  R.  CC.R.  495. 

If  iho  oner  et  ■  hotua  aoSer  a  penon  to  li*a  in 
it  ml  Iraa,  it  Bar  ^  slated  to  be  that  pnsoB's 
hoose ;  Mcb  parson  ia  lenaat  at  will.  Ra  t.  Cat- 
lAf.  I  R.  &  R.  CC.R.  408. 

ir<b«  0W1MT  of  a  eotuge  letaoDS  of  bis  •rorWoan 
H  i-i>  his  bmiljr  lire  in  tlia  ootlage  free  of  raol  aad 
1  r.Fi,  and  he  Uvea  there,  principalJy  if  not  wholly 
I.  l.iaimabeaeGl,  itmar  be  deaeribed  as  the  work- 
n.,»'t  dvalUBC-boosa.  H«  r.  JMing,  1  R.  &  R. 
(..CJLMS. 


If  aerersl  psrsoDs  take  d 


J,  R.  &  M.  C.CR.  »3. 

ir  ibera  ba  an  aneiture  in  ■  oallar  wiadov  to 
odniil  light,  through  which  a  thief  eDteri  in  the 
night,  thii  ia  not  burglary.  Rtxr.  Lnsu,  tC.&P. 
638.  [Vsnghan] 

Where,  ID  breaViof  a  window  in  ordei  to  Steal 
yropertj  in  the  haose,  tbe  priflonat's  Gogai  went 
ivitfain  the  hoDBs:  Held,  that  then  was  a  sufficient 
r  n  trr  ta  oanstitnte  •  bQrg;lu7.  Rtx  r.  Dani,  1  R. 
f..R.C.C.R.499. 

A  parMD.  by  breaking  a  glass  window,  and  pnt- 
ti]ig  in  bis  hand,  in  order  to  open  tbe  sbutler,  which 
bfl  could  not  aucceed  in  doing,  bold  guilty  of  a  bur- 
glary.    Rei  T.  Ptrhi,  1  C.  &  P.  300.  [Park] 

Upon  an  indictment  for  burglar^'  and  larceny 
a^reinsltwo.oneniaj  ba  found  guilty  of  the  burglary 
nnd  Israeny,  and  the  other  of  the  laroeny  only. 
Silt  V.  Butttrmrth,  1  R.  8t  R.  C.CR.  MO. 

On  an  indiotmenl  for  barglsiy,  by  breaking  into 


:  It  w 

I.  CamfitU,  R.  It : 

H'hetaaaartBDtliTedin  bis msster'a  waiehooaas, 
■ud  paid  a  yearly  rent :  It  waa  bolden  that  an  in- 
dictneat  for  borglaiy,  laying  tbe  premisea  in  the 
vrriat,  mm  ootncU  Her  r.  Jmrvii,  1  R.  &  U. 
CCILT. 

Wbers  a  Bwrisd  woBsn  lived  apart  from  bar 
l.usbsnd,  opon  SB  income  arising  Mm  property 
Ti^tied  in  Imsteea  for  bar  eepatate  naa  :  Held,  that 
a  hollas,  which  she  had  bired  lo  lira  in,  wis  pro- 
|)/'rly  deacribed  as  her  husband's  dwelling-house, 
iliougb  ahe  peid  the  rent  ont  of  bet  aeparata  pro- 
P'^rty,  and  the  huaband  had  neyer  been  in  it.  Rai 
V.  Frnth,  1  R,&R.  C.CR.  491. 

Held,  that  the  bouse  or  a  huiband,  in  which  he 
allowed  hia  wife  to  live  ae|ante  from  him,  might  ba 
i]i4cribed  aa  tba  house  of  the  husband,  though  tbe 
v.ife  liTed  tbera  in  adultery  with  another  man,  who 
|i^iid  the  house-keeping  eipenaea;  and  though  the 
ijiiiband  anspacted  a  criminal  inlercoarse  between 
hie  wife  and  the  other  man  when  ba  allowed  bar  to 
live  separate.    Ra  t.  Wil/trd,  1  R.  &  R.  C.CR. 


a  boBse  in  tbe  *ight-tlBa,  aad  stealing  to  dw  nlae 
«t  bL  or  man,  (ba  priaooer  aaar  be  ooDiicted  of 
baiglary,  or  of  houaabraskiBg,nndettheaut.7  &B 
Geo.  4,  e.  t9,  s.  It,  or  of  stealing  in  a  dwellisg- 
boQse  Id  tbe  Tslne  of  SI.  ««>  *.  Cmi)iI«n,  3  C.&P. 
418.  [Gasslee) 


BURIAL. 
[See  CHCKcn.] 

Tbs  right  of  banal  in  a  cbanoel  nay  be  preaoiM 
ibr,  as  beloaging  to  an  aBcienl  measasga.  Wirinf 
r.  Grifilh,  1  Ken.  IBS,  s.  c.  1  But.  440. 

It  ia  not  nnlawful  to  bury  in  an  iron  coGs, 
bot  churcbwardena  may  demand  a  bigber  ppcuaiuy 
recompenae  for  its  admission.  Gilbert  T.  fiaiiod, 
3  Phil.  335. 

It  ia  the  duty  of  *  minialer  of  tbe  asMbliib«i 
church  to  hury  the  child  of  a  diasentar.  Kofi. 
Hick,,  3  Phil.  (64. 

Sambla,  that  thoogb  the  freehold  of  tbe  obareh  bt 
ia  tbe  rector  for  tbe  time  being,  be  onnnot  gnntu 
axolosire  right  of  burial  for  tbe  family  ofaay  par- 
ticular individaal.  in  any  part  of  tbs  chnnh,  inth- 
oot  a  preT ions  faculty  autboriaing  him  to  do  K). 

Bot,  if  be  can,  aueb  an  eiclusire  right  cannot  ba 
Greeted  eioeptby  deed.  Bryant.  WkiultT.ihai}. 
K.B.  30t,  a.  0.  8  B.  dt  C.  IB8,  •.  c.  f  M.  &  R.  318. 

BYE  LAW. 
[Ses  Corporation.] 

CANAL. 
[See  PooB  Rate,  and  Prikoipal  and  Acekt.] 
Where  it  was  directed  by  a  canal  act,  that  no 
boat  oF  less  hurtben  than  tO  torn,  or  wfaich  iboDld 
have  a  loading  of  90  tons  on  board,  abould  ba  per- 
mitted lo  paai  throDgb  any  of  the  locki,  but  on 
Eiyment  of  tonnage  equal  to  a  boat  cf  tO  toni : 
eld,  that  by  this  clause  no  toll  was  imposed  npoe 
empty  boats.  Tht  Ladi  and  Lieerpoel  Caiwl  Cum- 
"    ibr,  S  D.&  R.  556,s.c  1B.&C.414. 


panu  V.  Hvut 

All  ifae  hoi 

mon  intereit  in  tbe  due  eieoution  of  tbe  set  of 
parliament  which  regulates  its  management ;  and 
one  abaieholdflr  may  file  a  biU  on  behalf  ofhinsdf 
and  the  oiher  ahareboldsn,  to  eel  aside  an  agree- 
meut  inconsistent  with  tbe  act,  even  tbaugh  msay 
of  tbe  shareholders  nay  tbink  it  for  their  adrantaga 
to  adhere  to  tbe  agreeneut. 

An  agreement,  not  wamnted  by  the  aot,  will  aot 
be  rendered  valid  by  tbe  consent  and  concurrence 
of  even  ell  the  shareholders,  if  it  tends  to  depri«a 
the  public  of  any  advantage  which  the  public  otber- 
wisa  night  or  would  hi 

161,  S.C.  «S.&8.  S6~7. 

A  canal  was  made  under  the  IS  Ceo.  3,  which 
gave  tbe  proprietors  power  to  appropriate  the  weta 
raised  by  engines  from  mines  within  one  thou- 
sind  yards  of  the  canal,  provided  the  produce  aC 
aooh  mioea  ware  oanied  along  eome  pert  of  the 
osnal.  A  canal  bad  been  made  under  the  8 
Geo.  3,  which  contained  so  soch  dauis.      By  lbs 


d  hare  enjoyed  under  the  provi- 
■™i/  V.  ChaptiH,  3  Law  J.  Cbaac 
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f  4  Geo.  S,  theie  canals  were  incoqiorttod,  which 
aUtate  direetad  that  thej  should  he  governed  bj 
their  respective  acts  of  parliament:  Held,  that  to 
entitle  the  owners  of  the  canal  under  the  25  Geo.  S* 
to  the  water,  it  most  appear  that  the  whole  produce 
of  the  mine,  and  not  some  part,  was  carried  along 
the  canal ;  and  shewing  that  the  whole  produce  from 
the  mine  was  carried  along  the  canal  made  under 
the  8  Geo.  S.  is  of  no  avail.  The  58  Geo.  S.  recites 
the  8  Geo.  5,  S3  Geo.  5,  and  24  Geo.  3,  and  sajs, 
that  the  canals  incorporated  therehj  shall  besuhjeot 
to  all  the  clauses  of  the  23  Geo.  3.  and  24  Geo.  3  : 
Held,  that  the  privilege  given  by  the  23  Geo.  S,  as 
to  the  water*  was  not,  by  the  58  Geo.  3,  extended 
1o  canals  made  under  the  8  Geo.  3,  because  it  would, 
bj  matter  ex  pott  facto,  cast  a  considerable  burden 
upon  the  proprietors  of  mines.  Fbich  v.  Birmingham 
Canal,  5  Law  J.  K.B.  17,  s.  c.  5  B.  &  C.  820,  s.  c. 
8  D.  &  K.  680. 

Semble,  that  shares  in  a  canal  company  (which, 
by  the  act  creating  the  company,  are  aeclared  to  be 
personal  property)  are  bona  notabilia  in  the  diocess 
wherein  ihe  testator  died,  and  wherein  the  shares 
sre  registered  at  the  ofBce  of  the  Company,  although 
the  canal  may  pass  through  other  diocesses.  The 
King  V.  tht  WorcetUr  and  Birmingham  Canal,  6 
Law  J.  K.B.  173,  s.  c.  1  M.  &  R.  529. 


CAPTURE. 
£See  Prize.] 


CARRIERS. 

(A)  Who  are. 

(B)  Liability. 

(C)  Notice  limiting  REsroNsiBiLiTY, 

(D)  Actions  against. 
(<i)  Form  of, 

(6)  Pleading  and  Evidence, 

<A)  Who  arc 

The  drirer  of  a  stage  van,  travellin|p  to  and  from 
London  to  York,  is  a  common  carrier  within  the 
meaning  of  the  3  Car.  1,  c.  1,  and  subject  to  the 
penalties  thereof  for  travelling  on  Sunday.  The 
King  V.  MiddUtcn,  2  Law  J.  K.B.  220,  s.  c.  3  B.  & 
C 164,  s.  c.  4  D.  &  R.  824. 

But  the  owner  of  a  stage-coach  is  not  within  that 
act,  or  29  Car.  2,  c.  7.  Sandeman  v.  Breach,  5  Law 
J.  K.B.  298,  s.  c.  7  B.  &  C.  6 ;  poit,  B. 

(B)  Liability. 

[See  Ship  and  Shipping.] 
Where  A,  one  of  several  partners,  carriers,  was 
in  the  habit  of  keeping  wool  in  his  warehouses  at 
T,  until  it  was  convenient  for  the  customer  to  receive 
it ;  and  after  the  partnership  was  dissolved,  and 
Botiee  to  the  customer,  the  wool  was  destroyed  in 
the  warehouse  by  fire  :  Held,  that  upon  the  goods 
being  received  into  A's  warehouse,  under  a  special 
agreement  with  the  vendor,  the  liability  of  the 
partners,  as  carriers,  ceased ;  and  that  he  did  not 
retain  it  as  one  of  the  carriers,  but  as  a  warehouse- 
nin ; — having,  therefore,  settled  the  loss  with  the 
▼endor,  be  was  not  entitled  to  contribution,  in 
•ettKngtbo  accounts  with  his  partners ;  and  it  seems 
Wwodd  not  have  been  liable  for  the  loss,  in  the 

Digest,  1822--I82d. 


character  of  a  warehoasemjtn.  hire  TFe6fr,  8  Tsant 
443,  s.  c.  2  B.  Mo.  500. 

Where  a  bailee  has  an  order  given  to  him  prior  to 
the  delivery  of  goods,  which  goods  are  to  be  dealt 
with  in  a  particular  manner,  to  which  the  bailee 
assents ;  a  duty  arises  on  his  part,  on  the  receipt  of 
the  goods,  to  deal  with  them  according  to  the  order 
previously  given  and  assented  to,  and  the  law  infers 
an  implied  promise  by  him,  that  he  will  perform 
such  duty :  Hence  it  was  held,  that  an  allegation, 
"  that  in  consideration  plaintiff,  at  the  request  of 
defendant,  had  caused  to  be  shipped  on  board  of  the 
defendant's  vessel  a  quantity  of  wheat,  to  be  car- 
ried safely  to  W  T,  for  freight  to  be  therefore  paid, 
defendant  undertook  to  carry  safely,"  was  aupported 
l>y  evidence  of  the  defendant's  having  admitted  an 
undertaking  to  carry,  though  it  appeared  that  all 
the  wheat  was  not  put  on  board  until  the  day  after 
such  admission.  Streeter  v.  Horlock,  1  Bing.  34, 
s.  0.  7  B.  Mo.  283. 

An  undertaking  by  a  carrier  to  convey  notes 
from  L  to  D,  "  unless  fire  or  robbery  should  hap* 
pen :"  Held,  where  the  defendant  had  placed  them 
in  his  desk,  and  during  his  absence  for  a  short  period 
they  disappeared,  not  to  be  a  loss  within  the  excep- 
tion. Latham  ▼.  Stantbury,  3  Stark.  143.  [Abbott] 

Every  coach-proprietor  warrants  to  the  public, 
tiiat  his  stage-coach  is  equal  to  the  journey  it  under- 
takes ;  therefore  it  is  the  duty  of  such  proprietor  to 
examine  it  previous  to  the  commencement  of  every 
journey;  and  if  he  does  not  make  that  inspection, 
and  an  injury  is  sustained  by  a  passenger,  he  is 
guilty  of  gross  negligence,  for  which  an  action  may 
oe  supported.  Bremner  v.  Williams^  1  C.  &  P.  414. 
[Best] 

A  person  travelling  by  a  stage-coach  wished  to 
alight  before  the  end  of  the  stage.  As  he  called  to 
the  coachman,  he  began  to  descend.  Whilst  get- 
ging  down  the  side  of  the  coach,  be  was  hurled  by 
the  motion  of  it  to  the  ground,  and  severely  hurt : 
The  Court  held,  that  it  was  the  duty  of  the  coach- 
man to  stop  immediately  that  he  was  desired  by  n 
passenger,  and  that  the  plaintiff  was  entitled  to 
damages  in  an  action  for  negligence.  Griffin  r. 
Ironmoftger,  4  Law  J.  K.B.  28. 

Where,  in  an  action  brought  by  a  passenger  against 
the  proprietor  of  a  stage>coach  for  the  negligence  of 
his  ooachman,  it  appeared  that  a  cottage  which  stood 
by  the  road-side  had  been  removed  without  the 
knowledge  of  the  coachman,  who  passed  the  spot 
in  a  moonlight  night,  and  drove  over  the  rubbish, 
without  the  limits  of  the  road  :  Held,  that  it  should 
have  been  left  to  the  jury  to  say,  whether  the 
coachman  had  thereby  been  guilty  of  negligence  ; 
and  the  judge  having  stated  that  as  the  coachman 
had  gone  out  of  the  road,  the  plaintiff  was  entitled 
to  a  verdict,  the  Court  granted  a  new  trial.  Crofts 
V.  WaUrhouie,  4  Law  J.  C.P.  75,  s.  c.  3  Bing.  319. 

It  seems  to  be  the  dnty  of  a  carrier  to  deliver 
ffoods  at  the  residence  of  the  party  to  whom 
directed,  and  having  once  done  so,  his  obligation  is 
at  an  end,  whether  received  or  not ;  where,  how- 
ever the  goods  having  bo'en  taken  back  to  the  ware- 
house, were,  upon  application,  refused  to  be  deliver- 
ed, on  the  ground  of  a  lien  for  a  balance,  and  not 
on  the  ground  of  having  been  once  tendered, — it  was 
holden,  to  be  a  waiver  of  any  termination  of  the  origi- 
nal contract,  and  the  liability  to  be  continuing  until 
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■Ctoll  de1inrr>  Slorrr.Cmoi^,  iM'CIel.Jl  Y.lt9. 
Troier  Um  agiinit  ■  drrier  Tar  the  delirefj  of 
goods  otherwiw  tb«n  it  tbs  plieo  to  whicb  they  tn 
Sirected. 

Where  the  defeDduitiliid  nccired,  h  carrier*,  ■ 
box  dirwted  to  ■'  J.  Weit,  Eiq.  IT,  Great  Wloclics- 
ter'itieet,  London,"  tad.  Ending  the  houMibatnp, 
(detwardi  delivered  [he  boi  to  k  panon  it  St. 
Albtni,  ctllinf  hiiii»lf  Weit :  Held,  that  ihii  wu 
B  mii-deliTerj,  for  <rhich  the  dereoduita  w*re  liibis 
in  trover,  (sltboagb  Weat  wu  the  person  Tor  whom 
iha  box  irai  intanded),  Weat  being  »  awindler,  and 
the  propartj  in  the  goods  not  baring;  passed  to  him, 
u  be  bad  ohtiined  them  from  the  plaintiff  bj- fraud. 

Held,  also,  that  it  was  proparlj  left  to  the  jury  to 
Sty,  whether  the  defendant*  bad  deUvered  the  box 
according  to  the  course  of  theit  business  as  carriers. 
Sltphntm  r.  Hart  l(  Waterhouit,  6  Lai*  J.  C.F.  97, 
t.  0.  4  Bing.  476,  a.  o.  1  M.  &  P.  357. 

If  a  parcel  be  giiren  to  ■  waggoner  for  bim  to 
carry  for  hiaoon  gain,  and  not^  the  profit  of  hi* 
master,  the  maater  is  not  liable  in  esse  the  parcel 
be  lost.  If  a  box  of  clothes,  packed  by  the  party's 
own  hand,  be  sent  by  s  carrier,  and  lost,  the  judge 
will  reeommand  tbe  jury  to  give  the  fair  value  of  il 
in  damages,  although  what  particular  articles  tbe 
box  contained  cannotbapmTed.  fiuilcr  T.  Bnjiitf, 
tea  P.  613.  [Gtnow] 

If,  before  aending  good*  by  a  curiaT,  the  aender 
applies  at  his  wharf  to  kaow  at  what  price  certain 
goods  will  be  carried,  and  he  is  told  by  a  clerk  who 
is  transacting  business  there,  f  i.  6d,  per  Cwt.  and 
on  the  faith  of  this  ha  sends  tbe  goods,  the  carrier 
cannot  charge  more,  although  it  be  proved  that  the 
carrier  had  previously  ordered  bis  clerk  I 
11  goods  according  to  ■  printed  boo][  of 


which  3i.  6d.  per  cwt  was  set  down  for  goods  of 
the  Bort  in  question.  IVinkfitld  t.  Packington,  t 
C.  &  P.  599,    rraaterden] 

The  owner  of  a  atage.coach  is  not  within  3  Car. 
1,  e.  1,  or  t9  Car.  2,  c.  7  ;  and  therefore,  an  action 
nay  be  mainlsined  against  him  for  neglecting  to 
takeapersoD  who  had  engaged  a  place  on  a  Sandsr. 
Saademan  r.  Brtath,  S  Law  J.  K.B.  298,  s.e.  7  B. 
&  C.  96. 

(C)  Notice  LiMiriMa  Reiponiibilitt. 


weekly  newapaper,  in  which  the  defendant  had 
regularly  inserted  a  notice,  that  he  would  not  be 
reaponaible  for  any  parcel  above  the  value  of  51. 
unless  entered  and  paid  for  accordingly  :  Hold,  that 
■uch  evidence  waa  not  sufficient  to  ahew  that  the 
plaintiff  had  knowledge  ofauch  notice  althe  time  of 
Ihedeliveryofthe  parcel.  Riniiky  v.  HutTtt,  3  Law 
J.  C.F.lia,s.o.3  Bing.S. 

The  plaintiffs,  liviug  in  London,  employed  an 
agent  to  collect  the  debts  due  to  them  in  the  coun- 
ty. He  sent  ■  parcel  of  bank  notes  in  ■  parcel. 
bv  a  oosch  going  to  London,  which  waa  loat.  The 
plaintiffa  knew  that  the  proprielon  bad  given  no- 
tice, that  they  would  not  be  accountable  for  bank 
DOtea,  but  it  did  not  appear  that  tbe  agent  had  any 
knowledge  of  (neb  notice  :  The  Court  held.  Chat 
the  knowledge  of  the  prineipal  wU  the  knowledge 
of  the  agent,  End  that  tha  plaintiffs  coold  not  main- 


tain  an  action  foi  the  amount  of  the  bank  noto. 
Mavkta  T.  Eamti,  3  Ltw  J.  K.B.  108,  i.c.S  B.b 
C.  601,  *.  c.  5  D.  &  R.  484,  a.  c.  1  C.  \  P.  5W. 

A  carrier  il  not  deprived  of  the  benefit  of  a  5L 
notice  by  its  being  shewn  that  be  kneie  the  valu  of 
tbe  parcel  to  exceed  3(.  and  did  not  dnaind  Ihg 
atipuiated  rate  of  insurance.     To  fix  him  vtith  i>- 

rnaibilitj  in  aucU  a  case,  the  inauranee  moiity 
nld  be  afftral  to  him.  Manh  V.  H<rst,  4  Liw 
J.  K.B.  167,  S.C  dB.&C.31t,B.  ceD.&K. 
its. 

Nor  does  the  fact  of  *  carrier'*  agent  recttnat  > 
parcel  after  notice  that  its  value  ii  considenUe, 
amount  to  a  waiver  of  the  notice.  Aifnd  v.  iform, 
3  Stark.  137.  [Abbott] 

Semble,  that  if  the  agent  of  a  common  eairier  be 
not  anthoriied  lo  fix  or  receive  any  additiosil  idd 
for  tbe  insurance  of  a  psrcel  above  the  value  UnulM 
inanotice  of  non-liability,  and  that  agent  recein 
Buch  a  parcel  for  the  purpoae  of  conveyance,  die 
common  law  liability  wilt  attach,  and  the  eimn 
will  be  anawerable  (or  the  full  value,  in  case  of  Uw 

Qusre,  whether  a  notice  by  a  carrier  that  be  will 
not  be  accountable  for  goods  of  a  certain  deacriptin, 
however  email  ttieir  value,  will,  in  caseotbiaiaov. 
ingly  receiving  such  goods  for  eonveyasce.  affind 
a  valid  defence  to  an  action  founded  upon  hiseoB- 
mon  law  liability  T  Leinkri  r.  Eamti,  6  Law  J. 
K.B. 88. 

If  a  earner,  who  haa  endeavoured  to  limit  hii 
tesponsibility  by  what  is  called  "  a  51.  notice,"  pif 
a  anm  above  51.  demanded  of  him  for  the  loss  of  a 

-. parcel,  his  doing  so  will  be  'evidence  of  a  ipecitl 

iharga      contract  to  govern  fiiture  dealings  between  bio  aad 
"■-    —       •'■'  peraon  whom  he  so  pays,  snd  will  lonieqoenlly 


M  to  the  course  of  dealing  will  bind  persona  win 
afterwarde  become  partners  with  that  carrier ;  an  in- 
coming partner  being  bound  by  the  eiislin^  coDisa 

Jtfairi,  4Law  J.  K.B.  Hi.  s.  c.  9  B.  &  C.  504, f.c 
B  D.  &  R.  £89  :  a.  F.  Moifdocfa  v.  Mson,  4  Uw  J. 
K.B.  !16. 

To  an  action  against  the  keeper  of  a  bobkisg- 
oSice,  for  negligently  loaing  property,  it  oaniMbt 
set  up  as  a  defence  that  he  was  not  snswenbl*  l« 
any  sum  beyond  a  certain  ralne.  Kticborv  v.  Ji"l. 
*  C.  &  P.  76.  [Beat] 

To  render  a  carrier's  usual  limitation  to  bis  liiM- 
tit;  unarailable,  the  plaintiff  must  shew  groaa  nelli- 
gence,  whicb  is  a  question  for  tbe  jury  to  decio*) 
and  where  tbe  jury  improperly  negatived  that  Re- 
sumption, the  Court  refused  to  disturb  the  veiaict. 
Lout  T.  Bxth,  13  Price,  3?9. 

The  plaintiffa  sent  goods  packed  in  a  box  by  tb* 
defendant's  wa^on.  The  box  was  placed,  with  its 
lid  outwards,  at  the  tail  of  the  waggon,  which  was 
left  during  several  hoars  in  the  night  standing  in 
the  road  opposite  an  inn,  where  the  waggonat 
atopped,  without  any  person  to  watch  it.  The  box 
was  forced  open,  and  its  contents  abstracted.  A 
notice  was  proved  limiting  tbe  carrier's  responsibility 
to  51. 1  Held,  that  the  carrier  was  guilty  of  gtoM 
n^Iigence  in  leaving  the  waggon  so  exposed,  tnd, 
consequently,  liable  for  the  loai.  LaiigUyr.  Bnm't 
S  Law  J,  C.P.  139,  s.  c.  1  M.  &  P.  583. 

fL  parcel  COD taining  two  hundred  aovereigns  in- 
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dosed  in  six  pounds  of  tea,  was  sent  by  coacb,  and 
paid  for  as  of  ordinaij  yalue,  both  the  party  sending 
and  the  owner  of  the  parcel  being  aware  of  a  notice 
bj  the  coach  proprietors,  limiting  their  responsibi- 
litj  to  5/. ;  the  parcel  was  stolen  by  one  of  the 
porters  of  the  coach,  while  it  was  standing  in  the 
street  at  a  manufacturing  town  in  the  course  of  its 
journey.  In  an  action  to  recover  the  value  from 
the  coach  proprietors,  the  defendants  had  a  verdict, 
on  the  ground,  that  the  loss  was  occasioned  by  the 
improper  mode  in  which  the  parcel  had  been  com- 
mittea  to  their  care.  Bradley  v.  Waterhoute  Sf 
Briggs,  3  C.  &  P.  31.  [Tenterden] 

Acommon  travelling  trunk  of  a  large  size,  con- 
taining apparel  and  jewels,  having  been  lost  by  the 
defendant,  a  carrier,  either  through  his  having 
omitted  to  place  it  oo  his  coach,  or  having  fastened 
it  there  insecurely :  Held,  that  he  was  liable  to  make 
compensation  to  the  owner,  a  gentleman  travelling 
by  bis  coach,  though  no  disclosure  was  made  of  the 
value  of  the  contents  of  the  trunk,  and  though  there 
was  a  noUce  in  the  carrier's  office,  limiting  his 
responsibility  to  five  pounds  in  the  absence  of  such 
disclosure,  which  notice  the  owner  of  the  trunk, 
having  been  in  the  office,  had  an  opportunity  of 
seeing. 

Held,  that,  under  the  above  circumstances,  the 
jury  were  properly  directed  to  consider  generally, 
whether  the  carrier  had  been  guilty  of  gross  negU- 
gence,  without  reference  to  the  nature  of  the  article 
conveyed.  Brooke  v.  Pikwickc,  5  Law  J.  C.P.  158, 
8.  c  4  Bing.  318. 

(D)  Actions  against. 
(a)  Form  of. 

Where  one  of  several  proprietors  of  a  coach  drove 
so  negligently  as  to  break  the  plaintiff's  leg :  It  was 
hoMen  that  be  mighi  maintain  cast  against  all  the 
proprietors,  or  trespau  against  the  one  who  drove 
the  ooach.  Mertten  v.  Httrdeni,  4  B.  &  C.  2t3,  8.C. 
6  D.  &  R.  S75. 

(6)  Pleadings  and  Evidence, 
[See  Variance.] 

Carriers,  on  having  a  parcel  given  to  them,  signed 
a  receipt  of  ito  acceptance,  by  which  they  undertook 
to  carry  it  safely,  fire  and  robbery  excepted.  The 
parcel  was  not  delivered,  hui  was  not  lost  by  fire  or 
robbery.  The  plsintiffs  declared  on  the  general  com- 
mon law  liabibty  of  the  defendants  to  carry ;  and  the 
Court  held  that  the  evidence  was  of  a  special  con- 
tract to  carry,  and  therefore  directed  a  nonsuit,  for 
a  variance  between  the  evidence  and  declaration. 
Latham  v.  Uutley,  1  Law  J.  K.B.  M5,  s.  c.  2  B.  & 
C.  fO,  s.  c  3  D.  &  R.  «11. 

The  declaration,  in  an  action  against  mail-coach 
proprietors,  stated  it  to  be  the  defendant's  duty  to 
cany  the  plaintiff  safely:  Held,  tbat  it  must  be 
eonstnied  to  mean,  that  they  would  use  due  care, 
Harris  v.  Costar,  1  C.  &  P.  636.   [Best] 

In  error,  upon  a  declaration  in  an  action  on  the 
case  against  several  defendants  as  common  carriers 
for  n^gencc  in  the  conveyance  of  the  defendant 
5a  error,  as  a  passenger,  wnereby  &c. :  Held,  that 
the  action  being  founded  upon  a  breach  of  duty  im- 
poiedby  the  custom  of  the  realm,  and' the  declara- 
tioa  being  firamed  as  upon  a  misfeasance,  and  judg- 


ment given  against  some  of  the  parties  only,  was 
not  erroneous,  and  the  Judgment  was  affirmed.  Brt" 
therton  v.  Wood,  6  B.  Mo,  114,  s.  o.  3  B.  &  B.  54, 
s.  c.  9  Price,  408. 

In  an  action  against  a  carrier,  the  deolaration 
alleged,  that  the  defendant  undertook  to  carry  "the 
plaintiff,  her  children,  and  servants,  together,"  To 
support  this  allegation,  it  was  proved,  that  he 
whole  inside  of  the  coach  was  taken  for  the  plaintiff 
and  her  three  daughters,  and  two  outside  places  for 
her  servants :  It  was  holden,  first,  that  there  was 
no  variance ;  secondly,  that  an  offer  to  carry  three 
in  one  part  of  a, double-bodied  coach,  and  one  in 
another,  was  a  failure  of  the  contract ;  and  thirdly, 
that  the  defendant's  having  put  eight  other  outside 
passengers  on  the  coach,  was  oontraiy  to  the  50 
Geo.  3,  c  48,  s.  2,  which  enacts,  "  tbat  all  stage- 
coaches called  long  coaches,  or  double-bodied 
coaches,  shall  be  permitted  to  carry  eight  outside 
passengers,  and  no  more  ;'*  consequently,  the  plain- 
tiff was  entitled  to  recover  the  extra  expenses  she 
had  been  put  to.  Long  v.  Home,  1  C.  &  P.  610. 
[Abbott] 

Evidence  that,  at  the  door  of  a  booking  office, 
there  is  a  board  on  which  is  painted,  "  Conveyances 
to  all  parts  of  the  world,"  and  a  list  of  names  of 
places,  is  not  sufficient  proof  that  the  owner  of  the 
office  is  a  common  carrier,  so  as  to  charge  him  for 
the  loss  of  a  box  which  was  booked  there.  Upston 
V.  Slark,  2  C.  &  P.  598.  [Tenterden] 

To  prove  the  non -delivery  of  goods  in  an  action 
against  a  carrier,  the  consignee^  shopman  stated 
that  he  had  not  received  thorn,  and  that  he  thought 
they  could  not  be  delivered  .without  his  knowledge : 
Held,  sufficient  proof  of  the  non-delivezy.  GriS^ht 
V.  Lee,  1  C.  &  P.  110.    [Hullock] 

An  unstamped  paper  given  by  a  wharfinger,  on 
the  receipt  of  goods,  stating  the  particular  manner 
in  which  they  were  to  be  shipped,  and  the  manner 
in  which  they  were  to  be  received,  is  admissible  in 
evidence.  Chadwiek  v.  Sills,  1  R.  &  H.  15.  [Hol- 
royd] 

The  plaintiffs,  in  London,  desired  their  agents  at 
W  to  send  a  parcel  of  goods  to  London.  The  goods 
were  lost.  At  the  trial  it  was  proved,  that  the  parcel 
was  delivered,  by  the  servant  of  the  plain tiffii' 
agent,  at  W,  from  which  the  defendant's  coach  set 
out,  and  thatthecommon  carriage  and  booking  were 
paid ;  it  appeared,  however,  that  the  plaintiffs  had 
received  printed  notices  in  London,  that  the  de- 
fendant would  not  be  answerable  fior  more  than  5/., 
unless,  &c.  either  in  London,  or  to  their  agents  in 
the  country :  Held,  that  it  was  sufficient  to  prove 
that  the  plaintiffs  had  received  the  notice  in  London, 
especially  if  the  terms  of  the  notice  extended  to  the 
delivery  of  goods  to  the  sgent  in  the  countxy.  Al* 
fred  V.  Home,  3  Stark.  136.  [Abbott] 


CASE. 


Case,  by  a  reversioner,  for  cutting  and  canying 
away  branches  of  growing  trees,  with  a  count  in 
trover  for  the  wood  carried  away.  Proof,  that  the 
occupier  held  under  a  written  agreement :  Held, 
that  this  agreement  must  be  produced,  in  order  to 
prove  the  reversion  in  the  plaintiff,  as  laid  in  the 
first  count:  but  that^  the  count  in  trover  was  sup- 
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133  CASTLE— CERTIORARI— (When  it  Liei— RamiAt 

tlji^ir  T*f«»  vta  not  ibewD  *t  tbe  triml ;  lor  it  irai 
Ibria  ladiicTcat  wbetfacr  the  pliintiff  vM  in  pi»- 
M«*ionoftb«lTM«,  orbid  only  Ibe  reTcnion.  Col- 
trr^n  r.  BM,,3lMwJ.K.B.tJ6,a.e.4B.acC. 
M.^.  ■.C.6D.&R.  »M. 

CATTLE, 
TlMirord  attU,  in  tb«  9  G«a,  1,  c.  It.  eittnd*  to 
uv*.     »«  T.  ITftlKir?,  1  R.  &  M.  C.&  R.  3. 

1  L«  *  Geo.  4.  e.  54,  dofi  not  tpplj  lo  iojuriny 
•J  >-r,  br  Ktlinr  *  doc  at  them.  Ku  t.  Haghti,  t 
<      :  ?.im.  [P.rk] 

I  [ill-b«i(inf[  ii  not  puniibmbls  under  tha  itac.  3 
I.  ,.  v,  c.  71,  for  prerentiog  eiiielty  to  cattle,  i 
\....,%  a.n  not  inolnded  in  tbit  itituU.  £i  frtt 
11,11,  3C,tiT.   [Tenterden] 

CERTIOHABL 
(A>  Whin  it  lim. 

IB)  RBtTm*INT>OH  BY  Statdte. 

(C)  WHM  jtND  HOW  OBTAINED. 

(D)  When  auAiHED. 
(K)  Com. 

(A)  Whin  it  liu. 

An  Mllon  of  ejectment,  brought  in  u  ifirerior 
(>,i,rl,  mir  be  remoted  by  ctrtiarari.  Da€  d.  Sadltr 
V  )>A„g!  1  Uw  J.  K.B.  109,  «.  B.  1  B.  ft  C.  «53, 
..  ..'.;D.  &  R.4(Tr. 

Ill*  defendinC  ii  entitled  10  ■  etrtiarari,  to  re- 
Nj  vnan  ulJoD  ofejectnieatfroinui  inferior  jaril- 
rl,'  iiifa,  on  lb*  ground  tbtt  be  cuinot  obtein  ■  fiir 
,..  I  mpertiel  tn»l.  elthougb  the  leeie  be  executed 
1  Inn  ihelootliuriediciioD.  foltn-tonT.  IMii.S 
] .  I.e.  OKI,  ».  0.  5  D.  &  R,  445. 

\  ctrtiirrariiiiW  not  lie  loremoTepnMoedingeoDt 
r.l  iijitoferioreoort.iBOrderthitthBbnilbelowimy       48:)Ilir 
M'jJiTtbe  defenijent,  frbo  hippeni  to  be  in  tbe 
' :  r.idy  of  the  imrebel.     Poinmm  i.  Bwj,  i  Uw 
,r  K.IJ,  3(,  i.  0.  sD.&R.irr. 

\  ttrtiataTl  doei  not  lie  to  remoTB  ■  pliint  m 
<  1.  rip  from  the  eounly  court  in  WilBi.  Erficardj 
.  ■  Jl,«/n.  a  B.  ft  C.  »06,  e.  0.  T  D,  it  R.  ?<». 

I'.i,t  the  pleilltlff,  ifWr  remoTinK  the  cuee  from 
ri.-rninlyeonrt,  into  tbe  Court  of  Omt  Ssuioni, 
f,l.'ilMd  ■  etrlierari  lo  remore  it  into  tbe  Court  of 
Kins'*  HvDCti,  which  WM  granted,  iu  the  ibeence 
1,1  KMit\  eireometeneei,  E4uardi  t.  Beuen,  f  S.  & 

n  414. 

Wh*r«  it  wu  •xpeetwl  that  a  apeeiil  verdict 
fT'^M  be  band,  tbe  Court  refuied  a  c*rfloraH  to 
iim^Mii  «  ftiari  imptdit  from  the  Couit  of  Great 
fc-wMx  M  (;hMlM,  tbe  proper  rood*  being  by  writ 
«.'•««,  eflefench  TenlictbM  been  foond.    Rieln- 


not  hiTe  impartial  jaetice  upon  a  triil  diera,  ibgrt 
being  a  eliODg  preiudioe  in  the  ftefioldora.  Rot. 
PoiTi,,  «  Ken.  370. 

Tbie  Court  will  not  direct  a   etrtiarari  to  tba 

5i]trter  aeuioni  \a  Welei,  without  spedal  caon. 
tcrv.  Cuyn.t  Ken.  441. 
A   eerltorari  lie*  to  the  joaticM  of  tbe  town  cT 
Berwick.     Su  t.  Cmatt,  t  Ken.  519,  a.  e.  t  Beir. 
B34. 

Where  the  aeaaion*  roaerre  no  caee,  the  CbortinB 
not  gnnt  a  Efriurruri  to  quaah  u  order  of  eeeuou, 
onthegronnd,  that  the  judgment  would  harebaea 
tbe  other  way,  if  tbe  TOle  of  an  intereelsl  magi*- 
"""*—"  Thi  King  T.  ih«  Jvtliia  tf 
r.  U.C.  87,  a.  c.  8  B.ftC. 
137. 

A  cirlwrarj  dosi  not  tie  to  lemore  an  orderof^ 
ticaa.wbichhadnolbeen  obeyed  by  Quakeri.igunit 
whom  ithad  iuuad  for  refuaingta  pay  Ibeii  Uthie, 
on  account  of  their  raligioua  uruples.  Rtxi.  Wain- 
Jitid,  I  Ken.  164.  >.  0.1  Burr.  48S. 

ConTictiou  nnder  penal  ■titatai  are  remonble  by 
writ  of  crrtisriiri,  unteea  it  ho  eipreeely  taken  amy 
by  tbe  enactment  under  which  the  proceedisf*  m 
inatituted.  Ra  t.  the  Juttictt  tf  iht  Hiadni  rf 
Cluhiabury,  3  D.  &  R.  36. 

(B)  Reitiaiiitb  oh  by  Statdtb. 

An  appeal  to  the  aeuions,  and  not  a  cartimri  to 
the  superior  courta,  lies  to  remote  the  appoinmHDl 
of  ■nrreyon,  under  the  Highway  Act,  15  Geo.  3, 
0.78.  IUiT.a.Albaiu,Sh.ltC.696,t.  cSQ.  ft 
B.538. 

In  general,  appeal  liei  to  tbe  aeeiiona  ifrainat  acb 
done  by  magiitntea,  in  purauance  of  tbe  Highway 
Act,  (13  Geo.  3,  c78,)  and  therefore  ctrlitmi 

But  where  the  apecial  aaaiiona  allowed  a  Mr- 
Teyor'a  aeeonnti,  which  bid  n 


le  magialrate,  (aooordiag  to  a 


..  jtctment  for  murder  from  Yoikihire,  ao  aa  to 
.'  a  Ilia  prieontrr  (who  be*  pleaded  to  the  indict- 
1.')  lobare  a  trial  at  bar,  on  the  ground  that  he 
1 1. '4  bare  a  fair  and  im partial  tri&l  in  thatcounty. 
.  ■/,  Mud.  3  D.  ft  R.  301, 

1 1.«  Court  granted  «  rule  aiti,  for  a  cirlifrarl,  to 
<,'  <■  *B  Indictment  from  Walea  into  tbe  next 
joab  '.«nniy,  upon  a  lugpilion  tbtt  they  could 


ince  of  tha  _ 
jurisdiction;  and  a cfrtiorori  waa  therefore  granted, 
and  tbeir  older  quubed.  Tii  King  r.  tin  Juttica  ^ 
Somn-K(iAir«,5UwJ.M.C,  35,s.c.  SB.ft  C.Slfi, 
a.  c.  BD.  &R.  733!S.p.H«tT./u.tw«ief  5«Mr- 
Hlthire,  6D.  &R.4e9. 

Where  in  indictment  conliined  counts  on  natitute 
which  took  iway  a  ccrliurari,  and  counts  at  com- 
man  liw  %  Tbe  Court  held,  that  tbe  cartioran  WH 
n»t  uken  iway.    Rm  t.  Sounrfera,  5  D.  &  R.  6ia 

Tbe  50  Geo.  3,  c.  73.  recites  tbe  31  Geo  t,  c  t% 
and  IS  Geo.  3,  c  (A.  mikei  amendmanta  therein, 
and  the  31  Geo.  1,  c.  19,  la.  36  ind  37  reapectiTaly 
take  iwij  tbe  writ  of  cerlioroH,  and  gira  in  ippeal 
to  tbe  aessione  :  Held,  that  tbe  50Gao,3,  c.73,  i. 
5.  incorporatad  those  eections,  and  thit  on  i  coa- 
lielion  under  the  latter  statute  the  Mrttuniri  wM 
taken  away,  and  ID  eppei!  given  to  tbe  lesaioDa. 
Hm  t.  Ifce  Afnsor  ofUsttfooi,  3  D.  &  R.  175. 

A  ease  grauied  by  tha  sessions  for  the  opinion  of 
this  court,  upon  lbs  affirmance  ofi  cOBTiclion  under 
the  Metropolitan  Faring  Act,  57  Geo.  3,  c.  S9, 
which  prohibits  tbe  remOTil  into  tha  superior  courts 
of  "  eny  rate,  proceeding,  couTictioD,  order,  natter 
or  thing,"  is  within  the  sti 

D.&  B.  iir. 
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Where  la  act  of  ptilitmoitt  protidei  thtt  tb* 
detennimtion  of  the  justices  at  Quarter  Seseions 
*'  shall  be  final  and  condusire  to  all  parties  oon- 
oemed,  and  shall  not  be  remoted  or  remorable 
bj  etrtwrari,**  the  Court  of  King's  Bench  will  hare 
BO  jorisdiction  orer  an  order  of  sessions  removed 
bj  etTiioTan,  though  such  order  has  been  made,  sub- 
ject to  the  opinion  of  that  Court  upon  a  special  case 
resenred.    Ktx  t.  Wyheham,  6  Law  J.  M.C.  71. 

ThesUtnteSS  Geo.  S,  c.  93,  Sch.  (L),  R.  13  and 
15,  which  giyea  the  commissioners  appointed  under 
it  summary  i>ower  to  convict  for  offences  committed 
within  the  districts  for  which  they  act,  prescribes 
a  form  of  conrietion,  and  takes  away  the  removal  by 
tertiarari,  does  not  require  that  the  commissioners 
shall  state,  on  the  ^e  of  the  conviction,  that  the 
offence  was  committed  within  their  jurisdiction. 

But,  in  case  they  shall  omit  to  ao  so,  the  party 
may,  by  affidavit,  diew  that  there  was  no  jurisdic- 
tion ;  and,  on  such  fact,  so  made  out,  the  Court 
will  have  power  to  grant  a  certiorari,  Rbx  t.  th$ 
Jmiieet  of  CUmeaUr,  6  Law  J.  M.C.  9i,  s.  c.  as 
Rsx  v.Lm^,  1  M.  &  R.  139. 

The  sessions  having  confirmed  an  order,  made  by 
two  justices,  for  diverting  and  turning  a  road  in 
pursuance  of  15  Geo.  3,  c  78,  but  which  order  was 
not  aeeording  to  the  directions  of  the  act :  Held,  on 
the  removal  of  the  same  by  certiorari,  that  as  the 
80th  section  in  the  13  Gea  3.  divested  the  parties 
of  the  right  of  removing  an  order  by  certiorari,  that 
the  Court  could  not  enter  on  the  question  of  its 
snfiiciency  or  insufficiency.  Rex  v.  Cotton,  3  D.  & 
R.  36. 

(C)  When,  and  bow  obtained. 

The  King  is  not  bound  by  the  13  Geo.  2,  c.  18> 
which  limits  tbo  time  for  removing  an  order  of  jus- 
tices of  the  peace.  Rex  v.  Berkeley,  1  Ken.  80,  s.  c. 
Ssyer,  113. 

After  judgment  has  been  pronounced  at  the  Quar- 
ter Sesaions,  the  Court  will  not  grant  a  certiorari  to 
ranove  the  indictment,  in  order  to  have  it  quashed. 
R«v  V.  Pennygoe9,  2  D.  &  R.  209, 1  B.  &  C.  142. 

After  judgment,  it  seems  a  certiorari  does  not  He 
to  remove  a  cause  from  an  inferior  court ;  especially 
if  it  be  judgment  by  default.  Walker  v.  Gann, 
7  D.  &  R.  769. 

A  certiorari,  to  remove  a  cause  from  the  Great 
Sessions  for  the  county  of  Carmarthen,  obtained 
ifter  cause  entered  for  trial,  briefs  delivered,  and 
witnesses  in  attendance,  was  superseded,  and  defen- 
dant ordered  to  pay  the  costs  of  the  day  and  c«rtt- 
trari.    Stacy  v.  Evoiu,  13  Price,  449. 

It  seems  the  Court  will  not  award  a  certiorari  for 
removing  an  indictment  upon  the  motion  of  the  At- 
torney General,  without  an  affidavit  from  the  defen- 
dant, according  to  5  W.  and  M.  o.  11.  Rex  r. 
Burgess,  1  Ken.  135. 

Affidavits  to  obtain  a  rule  nisi  for  a  certiorari, 
should  not  be  entitled.  £x  porta  Norough^  1  Law  J. 
K.B.  lit,  s.  c.  1 B.  &  C.  267. 

A  rule  for  a  certiorari  to  remove  an  inquisition 
into  the  Court  of  King's  Bench,  may  be  absolute  in 
^  first  instance.  Pereival  v.  Rochdale,  2  Law  J. 
K3.40. 

If  a  certiorari  be  obtained  too  late,  a  procedendo  is 
nhsolute  tnetanter,  though  it  appean  that  the  inferior 
court  has  ezcsedsd  its  jurisdiction,  by  taking  cogni- 


sance of  a  suit  for  161.  when  its  power  was  limited 
to  5^     Walker  v.  Gann,  7  D.  &  R.  769. 

(D)  Wren  quashed. 

A  writ  of  certiorari,  for  removing  proceedings 
from  an  inferior  into  a  superior  court,  will  be  quadied 
on  motion  for  irregularity,  in  not  returning  the 
record  itself,  but  merely  setting  out  a  copy  thereof. 
Palmer  v.  ForsMh,  3  Law  J.  K.B.  260,  a.  e.  4  B.  & 
C.  401,  a.  c.  6  D.  &  R.  497. 

In  the  absence  of  special  circumstances,  a  vnrit  of 
certiorari  to  the  Great  Sessions  in  Wales,  was 
quashed.    Pearce  v.  Thomas,  1  Jac.  54. 

(E>  Costs. 

Without  notice  or  any  special  reason,  csn-fwrart  was 
delivered  to  the  judges  of  the  Court  of  Great  Ses- 
sions, in  Wales,  on  the  day  befiore  a  trial ;  but  this 
Court  quashed  the  certiorari,  and  directed  a  procs- 
dendo  to  issue,  and  also  ordered  the  party  to  pay  the 
costs  of  the  proceedings  below,  and  the  costs  of  the 
application.  Jones  v.  Daviet,  1  Law  J.  K.B.  54,  s.  c. 
1  B.  &  C.  143. 

Pureuant  to  the  5  W.  &  M.  e.  11 ,  bail  entered  into 
the  usual  recognizanoe  on  the  removal  of  an  indict- 
ment by  certioraru  After  conviction,  and  before 
judgment,  their  principal  died  :  Held,  that  they  were 
bound  to  pay  the  taxed  costs  of  the  proseontion* 
Rex  V.  rumsr,  4  D.  &  R.  816. 


CHAMPERTY. 

An  agreement,  giving  a  third  person  an  interest 
in  the  prosecution  of  a  suit,  is  not  ohampertv,  unless 
that  third  person  is  to  share  in  the  profits  of  the  suit. 
Hartley  v.  Russell,  3  Law  J.  Chanc  146,  s.  c  2  S.  &  S. 
244. 


CHARGE. 


In  the  naked  case  of  a  charge  upon  lands,  the  law 
is  clear  and  settled ;  but,  upon  wills  and  instruments 
of  marriage  contnct,  all  the  cases  cited  authorize  a 
distinction.  In  suchcases  the  intention  of  the  person 
making  the  will,  and  of  the  parties  to  the  contract, 
is  to  be  collected  from  the  different  parts  of  the  in- 
struments.   Latodownt  v.  Lansdowne,  2  Bligh,  88. 


CHARITY. 

(a)  jueisdiction  ovee. 
(BS  Devise  or  Bequest  to. 

(C)  Grant. 

(D)  Administration  of. 
(a)  Trustees. 

(6)  Obfects. 

(c)  Property  and  Revenue, 

(d)  Leases    and    Alieruitions   of    Charity 
Estates, 

(£)  Pleading  and  Practice. 


(A)  Jurisdiotion  over. 

A,  having  purohased  an  ancient  chapel,  with  a 
parcel  of  ground  adjoining,  devises  it  by  will, 
dated  in  1590,  together  with  certain  aessoages. 


CHARITY— piTiK  OK  BEQQEn  to). 


&:o.  ia  tnMt,  to  complat*  Um  building  «f  ca 
ilma-houMi,  which  be  had   ( 


with  directioD*  fbt  kMpiD([  up  the  chapel,  ind 
■jipoioling  I  miniiter,  chiellj  for  tha  b«aefit  of  thg 
mliDS-hDuMt,  bat  partly  tlio  for  Roy  otbei  peraona 

who  might  think  fit  to  attend  tLe  aerrico.    In  1769,  

the  cbapal  biTing  filleo  into  decay,  ii  conreyed,       ahould  furniab 
logather  witb  the  piece  of  ground,  the  ilm>-houMi       meat,  m  acoot 
■ud  the  meauagei,  &c.  by  the  leave  of  (he  aui 
g  truatsa,  to  tbs  corporation  of  Ludlow,  whi 


plied  in  taying  down  iraa  w  aatil  mun  ud  ir- 
rice  pipaa,  in  tbe  ganeni  inproramanl  ud  tiUa- 
■ion  of  the  wiler-trorka,  and  to  increaje  tha  liiiliiif 
fund  i  and  it  waa  declared,  thai  the  nia  btiig 
nanted  only  ftit  aacb  puipoaei,  ahould  not  It  lutK 
Ject  to  deduClioDa,  except  for  colleclioa,  «t  it 
deemed  ntea  for  the  anpply  of  water,  u  for  nla. 
The    act    then   proTidad    that  tie    corponliiii 


7%^  1. 1 


of  KroDnd  net*!  t&e  chapel,  upon  which  houae'a  are 
built :  Held,  (rereraing  the  deciaion  of  the  inferior 
coarl,)  that  Ihi*  ia  not  a  caae  wilLin  the  juriadio- 
liin  of  tha  Court  nadar  the  enactmenta  of  the  5> 
Uao.  S,  c.  10. 
The- operation  of  tbe  act  ia  confined  to  Ihe  aimple 


achoftt 


on.al- 


tliougli  he  may  have  an  intereat  in  I 
iiiilaa*  he  waa  (or  reprcaenti)  a  parly  in  the  matter 
in  tha  court  below.  Cnrpennian  "/  Liidlait  t.  Grem- 
I.,«u.  1  IHigh,  N3.  17. 

IJndvr  tlie  M  Oeo,  j,c.  101,  the  Court  hai  no 
juriidiclion  to  direct  aa  account  of  tha  aaaeta  of  • 
ijitaoii  who  ba*  received  the  ranta  of  t  charity 
Mlala.     In  tht  mailer  rf  St.  Il'mn'i  Charily,  X  S.  & 

Wliara  charity  atuiaa  are  directed  by  tbe  founder 
)>.  be  leiard  tor  twenl/'One  yean,  the  Court  hu  no 
aiithorliy  lo  order  tham  lobeteaaadfot  ninetyniine 
j'-iara.  Atlirrnis  Gtutnt  r,  Mayer  ef  RaelMUr,  t 
Kim.  54. 

lie  corporation  of  Dublin  hiring  before  the  year 
1777,  anpplied  water  to  tha  inliabitanU  of  the  citr, 
from  worka  which  they  had  conatructBd,  but  the 
renla  which  they  reeeired  being  inadequate  to  the 
niainlenince  of  tbe  water-works,  by  the  Iriah  act 
lj(h  and  16Ih  Geo.  3,  the  ownsra  or  occupien  of 
lionaaa  ware  compelled  to  proride  branch  pipaa  from 
tha  maina  of  tbe  company  to  tha  houaea ;  and  the 
coiporatioii  were  empowered  to  chwge  tbe  ownera 
or  occapien  with  certain  fix 


id  annual  ritea  oi 


Bilend   Ihaii 
worka— 1«  borrow  money  ibr  iboaepurpoaes,  and  to 

tinntfgt  the  rate*  for  the  re-paymentof  tbe  money 
t"  borrowed. 

l/nder  tha  anthority  of  thii  act,  the  corporation, 
h-im  tJBM  to  time,  borrowed,  on  the  credit  of  (he 
ntter'renta,  Tarioni  auma  of  money,  which,  in 
I'-.t'J,  aauninted  to  67,8001,  In  that^ear  the  cor- 
[."rntisD  obtained  a  new  act  of  parliament  (49tb 
'>■>«.  91,  by  which  they  wara  empowared  to  borrow, 
■I  Mated  annnal  periode,  a  further  sum,  amounting 
L"  M.tOOl.,  and  to  charge  the  debt  upon  the  ntea 
grtD(«l  by  that  and  the  former  acta.  The  act  far- 
ther reqalnd,  that  the  intereat  of  the  money  bor- 
rowed asdar  that  act  aboold  be  retained  out  of  tbe 
ratea  tbareby  granted,  aa  well  ai  a  further  lum  of 
HKM,  to  be  appropriated  aa  a  ainkicg  fund  to  pay 
off  the  whole  debt  for  money  borrowed  under  that 
lad  tha  (btmar  acta.  The  act  further  directed  that 
'lialinet  aCGOsnta  ahonld  be  kept  of  tha  latea  receired 
j''<1er  tbe  act,  and  Ihat  the  aorplaa,  aClar  pro*iding 
'-'  lb«  JDtefMt  of  the  wbole  debt,  abould  be  ap- 


under  that  and  the  former  acia,  ani!  of  tbt  muui 
in  which  the  aame  bad  been  expended  and  ippliid. 
Finally,  a  further  prariaioo  waa  made  bj  ^eictb 
the  appropriation  to  the  aioking  fund  ot  an^  tialix, 
BurpluB  out  of  the  ratei. 

in  1B33,  auinrormitioaindbillvulibd  oabt- 
half  of  the  inhabilanta  of  Dublin  pafing  wiur.nua, 
aninit  tbe  corporation,  which,  alailug  itriou  Kti 
of  niiamaaigemen  t  and  miaappropriation  of  (be  Aiuii 
ariaing  from  tbe  ntea  i  aubmitling  that  the  ciiip». 
ration  ware  truiteea  under  (ha  act  of  thi  KM 
thereby  giren,  for  uaea  which  were  cbarilibli  in 
their  nature,  and  charging  (hat  ttie  conduct  of  b 
corporation  amounted  to  ■  breach  of  tnut,  pnjtd 
(among  other  things)  a  declaration  and  ewcaiioi 
of  the  tmat,  and  that  accounta  migkt  be  tikea  of  1^ 
_. :..j  L..  .u.     -|,porBtioo,andtliiap(Jii* 


f  thei 


ns  annually  ai. 
oney  borrowM 


illy  aiiplitJ 


in  payment  of  tbe  principal  and  in 

To  thii  infoimatiou  and  bill,  the  dafsnduti  pal  >• 
an  aniwer,  by  which,  after  admitting  nua^  oTtbi 
principal  facts,  and  setting-  forth  rarioua  teaiiaa, 
they  aubmitted  cbai  they  were  not  tnuleea,  UK  lb) 
purpoaaa  apeciGed  in  the  acta  were  not  cliuitabli 
uaea  ;  that  the  act  required  the  accounts  to  bi  fu- 
Dished  annually  to  the  lord -lieu  ten  in  t  to  bt  l(id 
before  parliament ;  which  having  been  doat,  it  n> 
a  bar  to  the  juriadiction  of  the  Court,  of  wiicl 
matter  they  prayed  tha  aame  benafl  u  if  tbij 
had  pleaded  to  (he  bill. 

Held,  (reversing  Ihe  judgment  In  the  couit  ba- 

low,)  that  (he  Court  liad  juriadic(ion  to  eaUrtiin 

the  inrormation  snd  bill.     Awrnig  Ocnmif-  C>r- 

JJorolJon  c/Du6(in,  1  Dligh,  N.S.Sl*. 

(B)  Devise  or  Beqdest  to. 

Where  a  teatnlor  bequeathed  oiie-faafth  of  Us 
property  to  the  widowa  and  orphans  of  ihe  paiiibt' 
L  ;  It  waa  holden  a  good  charitable  bequest,  illv 
■«  Cmtr-l  r.  Combtr,  8  S.  4  S.  93. 

Where  a  condition  ia  to  assign  a  part  of  abaquail 


The  sta(a(g  of  Mortmain  eitenda  to  iD  dsnsM 
for  a  public  purpose,  wbethw  general  or  local; 
thei«ibra,  it  appliea  (o  a  deviae  to  (he  Britiah  Uu- 
•anm.     BriliiA  Mumm  v.  WhiU,  tS.bS-  ^^^ 

Where  a  general  intention  to  give  a  aom  iM 
can  be  aacertained  lo  charitable  purposes  is  maDi- 
feated,  but  (he  testator  faaa  Ittt  blinka  for  the  xiiam 
of  the  apocific  charities,  the  Court  will  carry  1" 
general  intention  in  fkvoiu  of  charity  into  eieea- 
tion,  by  referring  it  to  the  Master  to  settle  a  schopa. 
The  appropriation  of  tbe  fund  to  apecifio  ckaritiaa 
doea  not,  in  each  a  cue,  belong  to  tba  Civ'*' 


CHARITY— (OBANT^-ADMiNitfrRATioN  of). 
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Pirtthil  T.  Parti,  4  L»w  J.  Cbtac.  77,  •.  e.  1 8.  &  3. 
984. 

Where  a  testator  beqaeatlied  to  a  charity  a  car- 
ttts  amount  of  stock,  to  be  purchased  bj  bis  eze- 
tQton  in  the  3  per  cents. — the  Court  ordered  it  to 
be  transfened  to  the  corporators.  Enwry  r.  HiU, 
iKoss.  lit. 

Before  the  99  Henir  8,  the  Crown  was  entitled 
to  an  J  payment  ont  of  the  rents  of  lands  directed  to 
be  made  for  a  superstitious  use.  Attorney  General 
T.  nvian,  1  Russ.  «t6. 

Under  a  derise  to  the  dean  and  canons  of  Christ- 
diQxtb,  in  trust  to  constitute  and  support  a  grammar 
school  at  P,  to  appoint  a  master  and  uaher,  and  paj 
them  certain  aalanes,  and  the  dean  and  canona  to 
direet  the  management  of  the  school :  It  was  holden, 
iBt  That  the  achool  was  to  be  a  free  grammar 
school  for  teaching  the  learned  languages^  Xd.  That 
the  proper  objects  were  the  children  of  the  resident 
inhaoitants  of  P.  Sd.  That  thej  must  be  the  chil- 
dren of  Protestants,  and  must  be  educated  according 
to  the  principles  of  the  church  of  England.  4th. 
That  the  master  might  take  boarders  and  daj-scho- 
lais.  5th.  That  the  number  of  free  scholars  was  to 
be  h'mited;  and  in  fixing  the  number,  the  Court 
was  euided  by  the  amount  of  salary  originally  pro- 
vided. 6th.  That  the  free  scholars  were  to  be  no- 
minated by  the  trustees.  7th.  That  the  trustees 
were  to  risit  the  school  at  their  discretion,  and  to 
be  allowed  their  reasonable  expenses.  Lastly,  An 
augmentation  of  the  aalaries  of  the  master  and  usher, 
made  by  the  trustees  upoft  an  increase  of  the  income 
of  the  charity  was  not  allowed,  because  the  school, 
through  error,  had  not  been  devoted  to  the  proper 
objects.  Attorney  General  v.  Christchureh,  1  Jac.  744. 

(C)  Grant. 

Grant  of  land  void  under  9  Geo.  2,  c  36,  where 
there  is  a  resulting  trust  for  the  grantor  during  his 
life. 

Where  the  principal  charity  fails,  the  accessary 
fkils  with  it. 

A  aereral  charity  is  good,  though  connected  with 
a  charity  that  fails,  in  some  cases,  of  administra- 
tion, not  of  the  essence  of  the  charity.  Where  a 
residue  is  given  to  a  valid  purpose,  it  will  fail  with 
the  prior  void  purpose,  if  not  capable  of  being  as- 
certained, except  by  the  actual  execution  of  that 
purpose.    Limbrey  v.  Gurr,  6  Mad.  151. 

(D)  AOHINISTRATION  OF. 

(a)  Dnutees, 

A  court  of  equity  will  not  visit  slight  irregulari- 
tiea,  committed  by  trustees  of  charitable  institu- 
tions, with  severe  censures,  when  they  have  not 
acted  from  corrupt  motives.  Attorney  General  r, 
JoUfe,  1  Law  J.  Chanc.  43. 

(6)  Ohfeeti. 

Where  ihe  trusts  of  a  deed  and  will  were,  to 
found  a  school,  for  the  education  of  g^tlemen's 
sons,  in  a  particular  house,  built  by  the  founder; 
snd  it  was  provided  that,  if  the  school  was  not  esta- 
blished, the  funds  should  be  applied,  at  the  discre- 
tioa  of  the  trustees,  to  some  other  purpose  con- 
ducing to  the  good  of  Ae  county  of  Westmorland, 
and  the  parish  of  Lowther  especially ;  the  charity, 
**  to  lh«  school  havxhg  altogether  failed,  by  toe 


school-house  having  been  built  on  a  part  of  the 
founder'a  family  eatate,  on  which  he  was  tenant  for 
life-  only,  the  Court  referred  it  to  the  Master  to 
settle  a  scheme  for  the  benefit  of  the  county  of  W 
and  the  parish  of  L  especially.  Attorney  General 
y.  Earl  of  LomdaU,  5  Law  J.  Chano.  99,  ••  e.  1 
Sim.  105. 

Where  liiere  is  a  general  indefinite  oharitable 
purpose,  not  fixing  itself  upon  any  particular  object, 
the  disposition  is  in  the  King  by  the  sign  manual ; 
but  when  the  gift  is  to  trustees,  with  general  or 
some  objects  pointed  out,  the  Court  will  take  upon 
itself  the  execution  of  the  tnist.  Ommanney  y. 
Bvteher,  1  Turn.  270. 

Where  a  sohool,  upon  the  true  oonetmction  of  the 
instruments  establishing  it,  ought  to  be  a  grammar 
school  for  instiuction  in  the  classics,  the  trustees 
will  not  be  permitted  to  convert  it  into  a  school  for 
teaching  merely  English,  writing,  and  arithmetic, 
though  k  had  ceased,  from  before  the  time  of  living 
memoiy,  to  be  a  place  for  classical  education,  and 
though  it  appeared,  from  old  regulations,  that  ele- 
mentary instruction  in  English  had  always  been 
one  of  the  objects  of  the  institution. 

Where  the  original  statutes  of  such  a  school  shew 
that  the  intention  of  the  founder  was,  that  the  mas- 
tor  should  be  employed  personally  in  teaching  the 
children,  he  muat  not  leave  the  detailed  management 
of  the  school  to  an  usher ;  nor  is  it  any  excuse  for 
his  doing  so,  that,  as  minister  of  a  chapel  annexed 
to  the  school,  he  devotes  his  time  to  ecclesiastical 
duties.  Attorney  General  v*  the  Earl  of  Mantfield, 
t  Russ.  50. 

(c)  Property  and  Revenue. 

In  the  reirn  of  Hen.  VIII.  lands  are  conveyed  to 
the  corporation  of  Exeter  for  the  aid  and  relief  of 
the  poverty  of  poor  citiaens  and  inhabitants  of  Exe- 
ter, who  oftentimes  are  heavily  burdened,  as  well 
by  fee  farms  of  the  city  as  by  other  impositions  and 
talliages  :  Held,  that  to  apply  the  rents  to  the  de- 
fraying of  public  expenses,  which  it  would  other- 
wise be  necessary  to  provide  for  by  a  general  rate, 
is  not  a  due  application  of  the  chanty : 

That  the  rents  ought  to  be  applied  to  the  aid  of 
poor  citizens  snd  inhsbitants  not  receiving  pariah 
relief.  Attorney  General  v.  Mayor  of  Exeter,  3fc.  6 
Law  J.  Chanc.  50. 

Funds  supplied  from  the  gif^  of  the  Crown,  of 
the  legislature,  or  of  a  private  person,  for  any  leg^, 
orppblic  purpose,  are  charitable  funds  to  be  admi- 
nistered in  a  court  of  equity. 

Portions  of  a  moor,  belonging  to  the  lord  of  the 
manor,  and  to  certain  persons  having  a  right  of 
common  on  it,  are,  with  their  consent,  vested  by 
acts  of  parliament  in  trustees  for  the  purpose  of 
improving  the  adjacent  town :  the  property  thus 
given  constitutes  a  charitable  fund,  for  the  admi- 
nistration of  which  &e  trustees  are  liable  to  account 
in  a  court  of  equity.  The  Attorney  General  v.  Heelie, 
9  Law  J.  Chano.  189,  s.  c.  t  S.  &  S.  67. 

Where  the  income  of  estates  given  to  a  corpora- 
tion for  specific  charitable  purposes  has,  for  a  long 
series  of  years,  been  misapplied,  an  indefinite  ac- 
count will  not  be  directed  against  the  coiporation. 

Semble — That  the  account  will  not  be  carried 
back  beyond  the  filing  of  the  bill.  Attorney  General 
y.  Winchetter,  3  Law  J.  Chanc.  64. 


w 


CHARITY — (Pludiho  ahd  Puctici). 


If  a  Mailable  btqaaat  girvi  ■ 
tnal  for  tba  ralief  of  curtain  paiuLsi,  on  oDuuiaaD 
tbit  St.  N  ba  ooe  ;  sod  through  ■  ■eb«iiie,  nenlr 
■  amM  part  of  (ha  fundi  b«  appropriated  to  St.  N, 
asd  tlw  balk  to  a>other  pariab : — the  Court  will 
(Wen*  n  aqsal  dinaioB.  Atunug  Omtrral  t,  Bvl- 
Ur,  1  Jac  407. 


to  fin  a  gananl  fund,  ooCofwhicb  all  aipanaaa  are 
d«6n«d.  AUtrnty  Goural  t.  Vi«an.  1  Rua.tt«. 

Whan  •  cotpontioB  admitted  b^  thair  aniwar 
tha  n««^  of  nat*  ud  pioGta  of*  charity  eatats, 
ihaj  vara  dMcaad  to  aeconnt  for  the  paiiod  of  two 
ha>drad  jeua.  JiUnuji  Gnutai  t.  City  af  Eitler, 
1  Jac  MS. 

n*  CoBrt  daeraad  aa  aocooat  of  cbaii^  ] 


nun  ia  Ralaton,  od  an  Ufbn 


1^  propart; 

It  wbicb  thi 


a  ooipoiatiop  in  England  for  a 
ihaiitahla  jaiijiinii,  ordered  to  be  paid  to  the  corpo- 
ntioB  without  the  aattlanieBt  of  a  achema.  Tht 
Stittg  far  th»  Frrfr^aXtBa  cf  Ikt  Guptl  in  Farngn 
Parti  r.  ^(Knuy  Gttteral,  3  Ruia.  14f . 

Wbera  a  legacj  ia  beqaeathed  to  penona  barin; 
DO  Borporale  character,  for  parmanant  charitable 
ponoaet,  the  Court  irill  not  allow  the  fund  to  be 
paid  OTcr  to  thoae  peraona,  without  >  raferance  to 
tba  Maaler,  aran  where  Ihay  ate  iutnutad  br  the 
testator  with  the  managameat  of  the  fund.  WtUbi- 
kmidT.Jma,  1  Law  J.  Chanc.  1  l.a.o.  1  S,  Ai  S.  40. 
(£)  FLEUIIIia  AtiD  Pkacticr. 

To  all •uitaiaapectiDgohari table  fmda,  tba  Attor- 
oaj  Geneial  ia  a  neoeasirr  paitj,  oicspt  where  a 
legacj  ia  giran  to  the  officer  of  an  eatabluhed  inati- 
tntioD,  tapart  of  ita  genecal  fund.  WiUbtlmtdy. 
Jaut,  1  Law  J.  ChiDC.  11,  i.  o.  1  S.  &  S.  40. 

The  Altomar  General,  barinR  lig^ned  and  allowed 
a  petition  niidar  the  act  M  Geo.  S,  o.  10,  ii  at 
libar^  to  appoil  for  tbe  reapoodant*  to  irgaa  their 
«•*.  Cartwofim  af'  Ludbnii  f.  Grtenheuu,  1  Blieh, 
H^.  17. 

UpOD  an  infoimatioD  to  act  aiide  a  leiw  for  99 
jean  of  ehirity  landi,  llie  defendanta,  the  leaaeea, 
Mt  op  a  title  adrane  to  the  leiw  :  upon  the  merit) 
jlwaibeld,  that  there  mis  do  ground  for  the  da- 
fiaot;  but  the  Court  w«  of  opinion,  that  if  tbe 
marilB  bad  bean  otberwiu,  the  dafenduita  were 
Mloppad,  asd  ooold  not  diaputa  the  title  while  tbej 
rotateed  the  poiieaiion,  though  the  leMeea  ought 
iiM  to  hara  been  pernilttad  to  enter  into  eridenoa, 
upon  tba  piJnoipla  tbit  the  plea  of  nil  habuil  in 
(•MinmlliWniUDOthiTfbaaD  pleaded  It  law.  JtlrTT- 
niy  (inural  r.  Lard  IlaUuim,  1  Turn.  109. 

1/  a  ohirltj  information  tw  died  hy  tbe  Attorney 
Caoaril,  williout  naming  a  relator  under  the  59 
(jw.  .1,  ■■  tti.e.  1,  It  UcoopeteDt  forthiaCourtto 
i.rdar  tin  defnidant  to  pay  the  former  hia  coati. 
/lUarBtji  (itviral  *,  AAhurnham,  1  S.  &  S.  394. 

Whara,  ujxm  an  Infomiatlon  to  aitebliih  lad 
tilnlulalar  i  eharlty.  It  afipaired,  From  the  report, 
■liil  Mm*  b>1(iii||liiK  to  the  cliiii'' 
Kindi  uf  the  dalanirinUi,  but  no  i 

direciad  iitinal  tbaM  b/  tbedMraa,  aoorder  i 

Im  Mada  tbat  tliey  dKHilu  pay  the  moatj  Into  ooiut. 


twean  par^  and  par^,  but  their  coita,  chugti,  nJ 
eipeniee.  AttamMif  Gtaml  t.  Wmelmttr,  S  Ixri. 
ChanD.64. 

In  a  oharitr  informatioD,  it  ia  irngnlir  br  pet- 
■one,  being  iahabitanta  of  a  pariah  interceted  ia  Uh 
charity,  but  not  being  partiae  to  the  infbrnudon,  M 

[ireient  a  petition  in  the  cioae ;  nor  ia  the  iirgp- 
uity  cured  by  the  circametanoe  of  a  defenduttt 
tbe  infbmation  being  a  petitioner  along  with  tha. 
AUtnuy  Gmnal  t.  Z^hivrr,  3  Law  J.  Cbue. 
1!5. 

It  ia  not  eaaential  that  the  relator  in  acbuityniit 
ahould  hare  any  interset  in  the  due  adminiitntioi 
of^he  charity. 

Where  a  record  i(  both  an  information  and  ■  bill, 
aod  the  whole  of  the  relief  ipeciGcally  prayed  iiii 
respect  of  an  alleged  Intereat  of  the  lalalor  in  ilw 
Imat  property,  the  Court,  if  it  aee  tbtt  there  ii  u; 
oooaiion  for  regulation  in  tbe  managemem  of  dii 
charity,  will  not  diimiaa  the  inrormatioD,  ina 
though  the  claim  of  intertet  on  the  part  of  the  nh- 
.tora  be  ao  groundleaa  tbat  their  bill  ia  diniiliMd 
with  coat).  ^Ilorney  CfHtralT.  Kjnaa.lRiiie.IK. 

A  chapal  had  been  granted  to  the  truateee  of  the 
ichool  for  the  milntenenee  of  tbe  achool,  ud  the 
iahebitinte  of  tbe  hunlethad  haen  long  acciuiaiud 
to  attend  the  performance  of  dirine  aenicelben: 
it  wai  held,  with  reference  to  the  delaiti  oriuhie- 
tory,  end  the  particular  language  of  the  initnmHBtt, 
that  the  chapel  was  not  in  the  nature  oTacfaifelrf 
ease  for  the  aecommodition  of  the  bamlet,  but  be- 
longed to  the  ichool  -,  and  that  the  tmateca  oF  thi 
ecliool  bad  no  right  (o  apply  tbe  reTeuneaofA) 
charity  in  enlargiuf  the  cbapel  for  the  aeecmDiidt- 
tioa  ofthe  inhabitanta  of  the  hainlet>  Attani*$Gl- 
naral  r.  IA>  £arl  of  Man^U,  t  Ram.  50. 

(d)  LtatI  and  .llimatiflu  if  Charity  EOata. 

Qucri— Whether  a  pnrcbaaar  of  chari^  laajl, 
who  hai,  after  notice,  expended  money  in  building, 
ia  entitled  in  equity  to  a  compenaaUon.  Jttanuf 
Giritral  V.  Lb/yd,  6  Mad.  9t. 

A  mere  husbandry  leiee  of  charity  laudi  lot  99 
years,   at  an  uniform  rent,  cannot  be  autqtorted. 


Wai  entered  into  two  centnriea  ago,  by  wbici 

tain  part  of  tbe  lands  was  demised  for  a  thouamd 

yesri ,  to  the  persona  entitled  to  the  certain  annml 

Saymenl,  in  lieu  of  that  payment ;  and  tbe  lands  le 
emised  became  afterwards  of  much  greater  prepol- 
tionate  ralue  than  tbe  remainiDgUnda  ofthe  charity: 
the  Court  would  not  interfere  with  inch  an  arrange- 
ment, nor  order  tbe  leaae  to  be  aet  aside.  Attonin 
Gaural  T.  Knjl,  4  Law  J.  Chsno.  58,  a.  c.  t  S.  j(  £ 

Trusteea  of  a  charity  grant  an  improper  lease  tf 
tbe  charity  lands,  in  which  they  coranant  with  the 
lessee  for  bis  actual  enjoyment  of  the  damiaad  pra- 
i  during  the  term.    Tbe  Court,  in  setting  aaida 
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covvatntB  of  fbe  trostees  in  force  for  the  benefit  of 
the  lessee.  Attorney  General  v.  Morgan,  3  Ruse.  S06. 

A  coiporttioii  which  waa  bound  to  pay  out  of  the 
revenues  of  charity  lands  a  certain  annual  sum  to  a 
college,  in  the  4th  of  James  the  First  conveyed  to 
the  eoUege  lands  then  of  that  annual  value,  in  satis- 
ftction  of  the  annual  sum. 

The  lands  so  conreyed,  by  accidental  ctrcom- 
stSDces  became  of  much  greater  ralue  in  propor- 
tion than  the  lands  which  were  reserved  by  the 
corporation  for  the  other  purposes  of  th«  charity ; 
yet  the  Court  will  not,  at  tbis  day,  iindo  an  ar- 
raDgement  which  was  fair  at  the  time,  and  had  the 
approbation  of  the  executor  of  the  founder.  A  ttomey 
General  v.  Pembroke  Hall,  4  Law  J.  Chanc*  58,  b.o« 
2S.&S.441. 

Trustees  of  a  charity  cannot  be  allowed  the  coets 
of  an  unsuccessful  attempt  to  obtain  an  act  of  parlia- 
ment to  enable  them  to  administer  the  property  of 
the  charity  on  an  improved  plan,  though  their  failure 
was  from  accidental  circumstances,  and  though  their 
motives  were  fair  and  proper. 

The  trustees  of  a  charity  were  made,  as  indivi- 
duals, defendants  to  a  suit  for  the  administration  of 
the  charity ;  afterwards  the  information  was  amend- 
ed, and  they  were  made  defendants  in  their  corpo- 
xate  capacity,  but  the  suit  was  not  dismissed  against 
them  as  individuals.  At  the  hearing,  the  record  was 
considered  as  constituting  two  different  causes; 
and  the  cause  against  the  trustees  as  individuals  was 
dismissed  with  coats ;  though,  in  the  cause  against 
them  in  their  corporate  capacity,  a  decree  was 
made,  remedying  abuses  which  had  grown  up  in 
the  charity,  and  regulating  its  future  administration. 
Attorney  General  r.  Earl  of'  Monsfield,  2  Russ.  50. 


CHARTERPARTY. 
[See  Ship  and  Shipping.] 


CHILDREN. 
[See  Parent  and  Child.] 


CHOSE  IN  ACTION. 

The  same  rules  obtain  in  equity  as  at  law,  with 
nspect  to  actions  by  husband  and  wife,  for  the  chose 
in  action  of  the  wife.  Adams  v.  Lavender,  1  M'Clel. 
&Y.4J.        ' 

Assumpsit  cannot  be  maintained  for  a  chose  in 
iction,  in  the  name  of  a  trustee,  under  the  Scotch 
Bankrupt  Act,  54  Geo.  3,  c.  157.  Jefery  v.  M'Tag- 
gan,6M.icS,i96, 


CHURCH. 

There  nerer  was  a  time  when  an  impropriation 
coold  be  made  without  providing  in  some  way  for 
the  service  of  the  church.  After  the  Xh  Rich.  8,  an 
endowment  of  a  vicar  was  required.  Before  that 
statute  there  ought  to  have  been  either  a  vicar  en- 
dowed, or  tbe  service  of  the  church  performed  by  a 
curate.     Norhury  v.  Meade,  3  Bligh,  947. 

Digest,  1824—1828. 


The  union  of  churches  does  not  give  the  respec- 
tive parishes  a  right  to  participate  in  lands  pre- 
viously devised  to  theoL  Attorney  General  y,  Vivian, 

1  Russ.  3f  6. 

A  mandamus  does  not  lie  to  compel  churchwar- 
dens to  deliver  up  the  keys  of  the  church.     Anon,, 

2  Chit.  255. 

Though  a  curate  has  no  right  to  alter  the  situation 
of  a  pew,  yet  its  restoration  will  not  be  ordered  if  ' 
the  churchwardens  do  not  disapprove,  and  tbe  alte- 
ration has  not  disfigured  the  church.    Parham  r. 
Templar,  S  Phil.  55. 

The  ordinary  may  grant  a  pew  to  a  particular 
person  while  he  resides  within  the  parish ;  or  there 
may  be  a  prescription  by  which  a  faculty  is  pre- 
sumed :  but  as  to  personal  property  in  a  pew,  the 
law  recognises  no  suob  right.  Hawkim  r.  Com- 
peipe,  2  Phil.  11. 

It  is  the  duty  of  ordinaries  to  prevent  and  diseon- 
rage  the  system  of  granting  pews  exclusively  to 
particular  families.     Fuller  v.  Lane,  9  Add.  419. 

Ordinaries,  at  tbe  present  day,  are  bound  not  to 
issue  faculties,  appropriating  pews  to  individuals, 
but  under  special  circumstances.  Sentence  of  the 
Court  below,  refusing  a  confirmatory  faculty  for  so 
appropriating  a  pew,  &c.  affirmed,  generally — ^but 
qutere  as  to  the  propriety  of  an  order,  part  of  that 
sentence,  dispossessing  the  applicant  for  the  faculty 
of  the  pew  in  question,  in  favour  of  the  opponent ; 
that  opponent,  though  setting  up,  failing  to  sustain 
any  prescriptire  right  to  the  pew ;  the  possessory 
right  to  the  pew  seeming,  of  the  two,  to  be  rather  in 
the  applicant  for,  than .  in  the  opponent  of,  the 
faculty ;  and  such  order  not,  regularly,  connecting 
itself  with  the  proceedings,  pleadings,  and  prayers 
in  the  cause.     Woollocombe  ▼.  Ouldridge,  S  Add.  1 . 

A  pew  in  the  body  of  a  church  may  oe  prescribed 
for  as  appurtenant  to  a  house  out  of  the  parish. 
Loustey  v.  Hayward,  1  Y.  &  J.  583. 

A  non-parishioner  can  have  no  right  to  a  pew  in 
the  body  of  a  parish  church,  except  by  prescription. 
And  prohibition  will  lie  to  restrain  proceedings  iA 
the  Ecclesiastical  Court,  if  they  seek  to  enforce  a 
claim  by  any  title  except  that  of  prescription  ;  or  if 
it  be  sought  by  that  title,  and  tne  prescription  be 
denied  by  the  defendant.  Where  prohibition  is 
applied  for,  it  is  not  necessary  that  the  proceedings 
in  the  Ecclesiastical  Court  should  be  actually  at 
issue  :  It  is  sufficient,  if  they  are  clearly  in  progress 
towards  the  trial  of  a  question  which  can  be  properly 
tried  only  in  a  court  of  law.  Byerley  v.  Windxie, 
5  B.  &  C.  1,  s.  c.  7  D.  &  R.  564,  s.  c.  4  Law  J. 
K.B.  10«. 

An  answer  relating  to  pews,  containing  a  super- 
fluous history,  will  be  referred  for  reformation.  TuV" 
ner  v.  Giraud,  S  Phil.  3S4. 

A  cha])el-warden  of  a  parochial  obapeliy  has  not, 
by  virtue  of  his  office,  any  authority  to  enter  the 
chapel  and  remove  the  pews,  without  the  consent  of 
the  perpetual  curate.    Jonet  v.  Ellis,  2  Y.  &  J.  f 65. 

The  lessee  of  an  impropriator  of  great  tithes  will 
be  canonically  punishable  if  he  breaks  open  the 
church-door,  with  an  intent  to  erect  pews  in  the 
church.     Jarratt  v.  Steele,  3  Phil.  167. 

No  usage  can  legalize  the  erection  of  a  monument 
without  a  faculty.     Seager  v.  Bowie,  1  Add.  554. 

Responsive  allegations  to  articles,  in  a  cause  of 
office,  promoted  by  the  official  of  a  peculiar  against 
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tbe  defendaDt,  calliDg  upon  him,  Itt,  To  answer  to 
"  baring  illegmllj  set  op  a  nionanient  in  a  certain 
churcb  in  bis  peculiar  without  a  faculty ;"  Sdlj,  To 
"  shew  cause  wbj  be  should  not  be  decreed  to  re- 
move the  same:in^|eading,  1st,  That,  "the  said 
monument  was  erected  bj  leave  of  the  minister  and 
churchwardens ;"  96\j,  That,  "  the  said  monument, 
instead  of  injurine  or  disfiguring,  is  an  ornament  to 
the  said  church;  admitted  to  proof.  Seagtr  r. 
BcmU,l  Add.  541. 

Qtutn — Whether  the  ordinary  is  precluded  from 
granting  a  faculty  eonfiimatorj  of  alterations  made 
in  a  puish  chureb,  when  the  strict  legal  form  of 
pnblisbine  a  notice  of  the  restiy  has  not  been  com- 
plied with.    Thomas  f,  Morrii,  1  Add.  470. 

In  the  ^ear  1736,  a  meeting-house  was  built  by 
contributions  of  materials,  money,  and  labour,  and 
collections  at  the  church-door,  of  persons  professing 
the  principles  of  those  whosecedea  at  that  time  from 
the  church  of  Scotland*  The  meeting-house,  and 
the  ground  on  which  it  was  built,  were  rested  in 
certem  persons  as  trustees,  for  the  use  of  the  society 
and  managers  of  the  house  of  public  worship  for  the 
associated  congregation  of  Perth. 

A  schism  took  place  in  1796  among  the  members 
of  this  religious  community,  and  sereral  of  the 
members,  including  the  represenUtives  of  some  of 
the  trustees,  to  whom  the  legal  right  of  property  had 
derolved,  separated  themselves  from  the  rest  of  the 
community,  and  absolved  themselves  from  the  au- 
thority of  the  associate  synod,  which  was  the  con- 
stituted authority  for  the  government  of  the  commu- 
nity. This  separation  took  place  on  grounds  of 
alleged  difference  of  opinion  on  a  queation  as  to  the 
power  of  civil  magistrates  in  religious  concerns, 
which  the  Court  of  Sessions  pronounced  to  be  unin- 
telligible :  Held,  that  in  a  case  where  it  was  dil&cult 
to  ascertain  who  were  the  legal  owners  as  represen- 
tatives of  the  contributors,  the  use  of  the  meeting- 
bouse  belonged  to  those  who  adhered  to  the  religious 
principles  of  those  by  whom  it  was  erected ;  and 
those  wbo  had  separated  themselves  from  the  asso- 
ciate synod,  and  declined  their  jurisdiction,  were 
held  to  have  forfeited  their  right  to  the  property, 
although  it  had  been  judicially  declared  that  Uiere 
was  no  intelliflpble  difference  of  opinion  between 
them  and  the  adherents  of  the  synod.  Craigdallie  v. 
Aihnan,  t  Bligh,  529. 

Telling  a  man  in  a  churob  or  churoh-yard,  that 
what  he  suggested  is  "  a  damned  lie"  is  brawling 
within  the  5  and  6  £dw.  4. c.  4.  Auiten  ▼.  Du2£eH» 
3  Phil.  1  JO.  ^ 

If  a  parishioner,  without  an  express  authority, 
read  a  "  notice  of  vestry"  during  aivine  service,  it 
is  brawling.    Datoe  v.  Williamt,  t  Add.  150. 

To  bring  bracing  within  5  and  6  Edw.  6,  it  must 
be  committed  in  a  consecrated  place.  WUliame  v. 
Goodyer,  i  Add.  463. 

It  seems  unsettled  whether  that  stetute  applies  to 
brawling  in  a  vestry,  partly  in  and  partly  out  of  a 
churohyard.    Jbid» 

If  two  be  implicated  for  brawling  in  a  churob, 
ascertaining  which  is  most  culpaple  is  immaterial, 
as  it  is  incumbent  on  each  of  them  to  abstain ;  and 
each  failing  to  abstain  incurs  a  penalty.    Paimtr  v. 


demned  ab  ingreuu,  for  one  month,  and  fuU  ooita. 
England  v.  Hurcomb,  t  Add.  306. 

If  a  churohwarden  be  pronounced  to  have  con- 
mitted  brawling  "  by  words*'  only,  he  will  be  ins- 
pended  and  condemned  in  the  sum  of  501,  ntmm 
expenmrum,  instesd  of  full  costs.  Potesr  v.  T^etk, 
t  Add.  196. 

Upon  the  offence  of  brawling  being  proved  a^aiait 
a  churchwarden  for  "  smiting  and  laying  violent 
hands  upon  certain  persons  in  the  said  church,  tad 
creating  a  riot  and  disturbance  in  the  same,''  he  wv 
suspended  and  condemned  in  full  costs.  PoisMr  t* 
i2^<3f,  2  Add.  141. 

Thoogh  it  seems  a  suit  for  brawling  ought  not, 
perhaps,  to  be  brought  in  the  Court  of  Arches  bj 
*'  lettera  of  request,  yet.  if  brought,  it  may  be  ea- 
tertained.    DaiM  v.  WUliamt,  2  Add.  130. 

Where  the  offence  of  brawling  is  prosecotcd 
before  the  bishop's  commissary,  the  suit  may  be 
committed  to  the  Arches  Court  bpr  letters  of  xeqMSL 

SembU — The  offence  of  brawling  was  not  cnated 
by  sUt.  5  and  6  Edw.  6,  c.  4,  but  was  preriooilf 
punishable  by  the  Ecclesiastical  Courts. 

If  a  spiritual  court  has  no  jurisdictioB  overs  nit, 
the  plesding  an  issuable  plea  does  not  preclude  tin 
award  of  a  prohibition.  Export*  WiUiamit  4B.&C 
313,  s.  0.  6  D.  &  R.  373,  s.  c.  3  Law  J.  K3.  nu 


CHURCH  RATE. 

[See  Rate.] 
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CHURCHWARDENS  AND  OVERSEERS, 
[See  MANDAMns,  Poor.] 

(A^  Appointment. 

(B)  Rights  and  Duties. 

(C)  Liabilities. 

(D)  Accounts. 


Roffev,  9  Add.  141. 


lere  the  offence  of  brawling  was  clearly  proved, 
and  no  mitigation  offered,  the  parties  were  con* 


(A)  Appointment. 

By  a  local  act,  47  Geo.  3,  it  was  enacted,  that  the 
then  overseen  of  the  parish  of  Woolwidi  sboold 
continue  to  be  overseers  for  the  remainder  of  the 
year,  and  until  two  other  o^erseert  should  be  u- 
pointed  in  the  manner  and  at  the  time  by  law  di- 
rected to  succeed  them.  Two  justices  having  ap- 
Sinted  four  overseers :  Held,  that  under  the  45 
is.  c.S,' justices  might  still  appoint  four  over- 
seen, as  the  private  act  did  not  repeal  the  latter 
statute.  Rex  v.  Finney,  S  B.  &  C.  322,  s.  c.  3  D. 
&  R.  578. 

A  person  wbo  has  a  counting-house  in  a  town, 
but  resides  vrith  his  family  at  a  little  distance  in  the 
country,  is  a  householder  in  the  town,  so  as  to  be 
bound  to  serve  the  office  of  overeeer  in  it ;  and,  if 
he  refuse  to  do  it,  he  is  liable  to  an  indictment* 

But  a  householder  in  two  parishes  is  not  bound  to 
perform  the  duties  of  an  overseer  in  both  psrishes 
at  the  same  time.  Having  accepted  the  office  in  one 
parish,  he  has  a  good  legal  excuse  for  not  taking  it 
m  another  parish.  The  King  v.  Poynder  the  sUir, 
1  Law  J.  K JB.  65,  s.  c.  1  B.  &  C.  178,  s.  c  f  D. 
&  R.  258. 

A  person  duly  elected  as  churohwarden,  may  be 
compelled  by  the  Ecclesiastical  Court  to  take  the 
oath  of  the  office.    Cooper  v.  Mlnut,  3  Pbil*  165. 
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(B)  Rights  and  Duties. 

In  a  parish  hariiig  one  church,  tiro  sets  of  church- 
wanlens  had  alwavs  been  appointed  for  the  two 
diyiaioDfl,  and  each  aet  had  alwaja  made  and  col- 
leeted  from  a  separate  rate.  The  out-going  ehurch- 
wardena  of  one  division  refused  to  paj  oyer  a  sum 
of  money  to  their  succeeaors:  the  Court  held  that 
the  tn-comiog  churchwardens  for  that  division 
eoold  maintain  an  action  to  recover  it,  without  join- 
ing the  churchwardens  of  the  other  division.  A$tU 
V.  Baldwin,  2  Law  J.  K.B.  8,  8.0.  S  B.  &  C.  271, 
a.e.5D.&R.  59f. 

A  churchwarden  who,  as  such,  has  expended 
fflonej  in  the  repairs  of  a  church,  cannot  maintain 
an  action  of  assumpsit  for  contribution  against  one 
of  aeveral  parishioners  who  attended  at  a  vestnr 
meeting  and  signed  an  order  for  the  repairs,  although 
anch  pariahioner  gave  directions  as  to  the  mode  in 
which  certain  parts  of  the  repairs  ahould  be  effected. 
The  plaintiff  ahould  have  reimbursed  himself  by 
laying  a  rate  on  all  the  parishioners  before  he  went 
out  of  office.  Lanehnter  v.  Frewer,  5  Law  J.  C.F. 
40,  s.  c  2  Bing.  361,  s.  c.  9  B.  Mo.  688. 

To  make  a  body  corporate,  within  the  meaning 
of  the  59  Geo,  3>  o.  12,  there  must  be  two  overseers, 
distinct  from  and  besides  a  churchwarden  or  church- 
wardens. Woodcock  v.  Gibton,  4  B.  &  C.  463,  s.  c. 
6  D.  &  R.  524. 

A  churchwarden  cannot  act  as  a  magistrate  in 
making  an  order  for  the  removal  of  a  peraon  from 
hb  own  pariah.  Th»  King  v.  tht  InhabitanU  of 
Gnat  Ytmmmih,  5  Law  J.  M.C.  73,  a.  o.  6  B.  &  C. 
646. 

In  an  action  on  a  bond  duly  executed  under  the 
54  Geo.  3,  o.  170,  a.  8,  which  bad  been  given  to  the 
ovejseera  of  a  parish  to  indemnify  them  against  the 
expenses  of  an  illegitimate  child :  Held,  that  it  must 
he  brought  in  the  names  of  the  overseers  who  are  in 
office  at  the  period  of  commencing  the  action,  al- 
though they  may  not  have  been  the  overseers  to 
whom  the  hood  had  been  given.  Addeyr.  WoolUy, 
8  TaonL  691,  s.  o.  3  B.  Mo.  «1. 

Where  the  spire  of  a  church  had  been  destroyed 
by  lightning,  a  monition  was  issued,  directing  the 
churchwardens  to  repair  and  reinstate  it.  Maynard 
▼.  Brrnnd,  3  Phil.  501. 

Por  the  purpose  of  leasing  charity  lands,  under 
the  59 Geo.  5»  churchwardens  only  cannot  be  deemed 
«  corporate  body.  PhUtips  v.  Pearee,  5  B.  &  C. 
4S3,  s.  e.  8  D.  &  R.  43. 

(C)  Liabilities. 

A  deputy  oyeneer  is  not  liable  to  pay  a  surgeon 
who  attendis  a  pauper,  unless  he  expressly  authorize 
the  latter  to  do  so. — Qiuer«,  whether  the  overseer  is 
Eable.     WatUng  v.  WaUert,  1  C.  &  P.  13«.  [Park] 

If  A  and  B  are  overseers,  and  A  borrow  money 
for  parochial  purposes,  B  is  not  liable,  unless  he 
has  expressly  promised  to  repay.  Matuy  v.  KtwwUt, 
3  Stark.  65.  [Bayley] 

Goods  were  ordered  by  one  of  two  chapel  wardens 
for  the  nae  of  the  chapel,  and  there  was  no  evidence 
that  the  other  assented  to  the  order.  On  a  plea  in 
sbaCemsmt  for  a  non- joinder  of  the  other  chapel- 
warden,  the  Court  held,  that  it  was  not  necessary 
to  sue  them  jointly.  Shator.  HUlop,  2  Law  J.  K.B. 


Persons  being  ohurohwardens,  oveneers,  and 
trustees  of  the  poor,  directed,  in  consequence  of  a 
resolution  of  the  yestry ,  a  prosecution  to  be  insti- 
tuted a^inst  certain  peraons  accused  of  having  con- 
curred in  the  misapplication  of  parochial  monies: 
one  of  them,  having  been  compelled  to  pay  the  bill 
of  costs  of  the  attorney  employed  in  the  prosecution, 
is  entitled  to  contribution  from  the  others.  Wright^ 
90U  v.  Matterman,  5  Law  J.  Chanc.  14. 

In  actions  on  penal  statutes,  the  declaration  must 
state  that  the  act  was  done  against  the  form  of  the 
statute :  therefore,  where  in  debt  for  penalties  against 
an  overseer,  on  55  Geo.  3,  c.  137,  the  declaration 
did  not  allege  the  aet  in  question  to  have  been  com- 
mitted against  the  form  of  &c.,  the  Court  arrested 
the  judgment.  WtlU  v.  Iggulden,  3  B.  &  C.  186, 
s.  o.  5  D.  &  R.  13. 

A  guardian  of  the  poor,  appointed  under  22  Geo. 
3,  c.  83,  is  within  the  55  Geo.  3,  c.  137,  s.  6,  not- 
withstanding the  former  act,  a.  42,  imposes  a  penalty 
for  the  supply  of  the  provisions  for  the  poor  by  such 
g^ardiana.     West  v.  Andrews,  1  B.  &  C.  77. 

To  bring  an  oyerseer  within  the  meaning  of  the 
55  Geo.  3,  c.  137,  it  must  appear  that  he  aupplied 
the  provisions  with  a  view  to  profit;  therefore, 
where  he  indirectly  supplied  a  small  quanti^  of 
provisions  in  the  name  of  another,  without  profit,—- 
It  was  holden,  that  he  had'  conunitted  no  ofienoe 
within  the  meaning  of  the  act  Skinner  v.  Buekee, 
3  B.  &  C.  6,  s.  c.  4  D.  &  R.  628. 

By  a'  local  act  of  parliament,  it  was  enacted 
'*  that  the  churchwardens  and  overseers  of  a  parish 
should  nominate  twenty  yeatiymen  to  be,  widi, 
themselves,  the  governors  and  directors  of  the  poor." 
By  another  local  act,  an  addition  was  made  to  the 
governors,  of  all  peraons  seised  of  land  within  the 
parish  of  the  annual  value  of  80/. ;  and  by  a  third 
act,  it  was  enacted,  **  that  the  rector,  churchwardens 
and  overseers,  and  thirty-two  restrymen,  naming 
them  (and  their  successors,  to  be  appointed  as 
before),  should  be  the  governors :"  The  Court  held, 
that  this  last  act  virtuaUy  repealed  the  two  former 
acts,  as  to  the  governors ;  and  that  a  peraon  who 
was  qualified  by  estate  to  aet  as  a  governor,  and 
had  attended  parish  meetings,  was  not  liable  to  the 
penalties  of  55  Geo.  3,  o.  137,  for  supplying  the 
poor  with  provisions.  Stanley  t.  Dodd,  1  Law  J, 
K.B.  177,  s.  c.  2  D.&  R.  809. 

Under  the  55  Gea  3,  o.  137,  s.  6,  an  acting  gwur- 
dian  of  the  poor  is  liable  to  the  penalties  of  the 
statute,  for  supplying  the  poor  of  the  parish  with 
provisions,  notwiUistanding  there  be  no  proof  of  his 
appointment;  hence,  although  a  parish  officer  is 
liable  under  Uie  22  Geo.  3,  o.  83,  a.  42,  still  he  may 
be  sued  on  the  general  act,  55  Geo.  3,  c.  1 37,  without 
regard  to  the  former  atatute.  In  an  action  of  debt 
for  the  penalties  under  the  latter  atatute,  the  decla- 
ration atated,  that  "  the  defendant  was  a  person 
having  the  providing  for,  mani^ement  and  direction 
of  the  parish  as  to  provisions  ;**  and  it  appeared  that 
W  was  one  of  several  united  parishes,  whose  poor 
were  jointly  maintained  by  all  the  pariahes  in  one 
conunon  workhouse  :  Held,  that  the  offence  was  well 
laid.  And  stmUe,  that,  in  order  to  bring  the  case 
within  the  act  of  parliament,  it  is  not  necessary  for 
the  declaration  to  allege  that  the  provisions  were 
supplied  "  for  the  use  of  the  workhouse."  West  v. 
Andrews,  1 B.  &  C.  77,  a.  c.2  D.  &  B.  184. 
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""".  it  'P- 
nu  ud  OTU- 

nrnEbip  bid  leuad  Undi  Tuted  in  tba 
poor  to  thBpltintiff.for  *  tami  oT  v«n,  coranrnDttBg 
(Lit  it  should  be  liwrul  for  the  pluntiff  lo  tilia  «U 
manure.  &c.  rrom  the  poor-bouie,  ud  lo  UM  it  upon 
the  dsmiied  pnuniHi.  ind  the  pliiatiff  coreautcd 
to  provide  (tnw  for  ths  uaa  or  the  poor:  Held,  IhM 
ths  ictioQ  would  not  lie,  though  the  o*«neer  bed 
uied  the  meaare  OD  hie  owd  lead,  end  tbe  mume 
bad  eccnied  from  the  etnw  eupplied  bj  the  pleintiff 
to  the  pOOT'boUM.  Ssui^  t.  EauUy,  3  St«k.  (8. 
[Beyley] 

(D)  Accomm. 

CbunbwirdeDi  of  ■  parieb  may  kerp  wpenta 
■ooouali,  provided  tba  perieh  have  two  diniicm*. 
Anlt  T.  TAmum,  1  C,  &  p.  103.  [Perk] 

Wbero  the  lite  ehurefawerdeni  and  oreneeri  of 
the  poor  of  B,  delivered  to  the  KKcnedin^  oveneen 
lad  church wtrdaoB  a  piece  of  paper,  Teri6ed  belbn 
»pti 
IT  lait,  eontaiuDE  the 
'ied  ud  diabonad  duiiag 
Uie  year,  withoai  any  other  docomant  or  Tooeber : 
Held  to  be  inauflkieDt,  u  the  deliTeriDg  a  mere 
balenoa  tbeel  of  the  moniea  reoeired  and  expended, 
ia  not  wicb  in  uoount  M  Om  17  Geo.  S.  c.  38,  n- 
i|uirea  ;  and  therefore  tbe  Court  dicactad  ■  nanda* 
nni  to  iaaue,  oommanding  the  juaticea  to  bear  and 
delemina  a  compltiDt,  for  not  properly  acconnting 
ponuint  to  the  abore  eniotment.  Smx  t.  Iht  Jtu- 
lUn  »/  WvrtMtT,  3  D.  &  R.  199. 

Ad  OTeneer  committed  for  tba  noD-daUrery  of  bia 
account*,  and  paying  over  tba  balinea,  miy  be  dia- 
ohargwd  on  baooming  bankrupt,  and  obtaining biecer- 
tifioata,  ilthongh  the  baukniptcy  bit>p*na  before  tbe 
expiration  of  the  yau  for  which  he  acted.  Ra  r. 
7WW,  1  Cbit.  «86. 

Wberatbe  lite  OTBiaeei  oft  piriibbu  been  eom- 
aittad  under  bO  Geo.  3,  c.  49,  a.  1.  for  not  deliTer- 
ing  up  tbe  pariah  books,  the  commitawnt  abonld 
Uate  what  tbe  book*  are.  Gthmt  t.  Frrmur, 
t  Obit  t86. 

The  Court  will  not  grtnt  a  mandamoa  to  cbnrcb- 
wardena  to  allow  an  inapection  of  their  accounta, 
■Oder  17  Geo.  1,  c.  38,  a.  1,  unleaa  the  applicant 
atate*  aona  public  groond  ibt   desiring  luch   in- 

8eot  14  of  the  act,  wbicb  impoaea  a  panelty  upon 
cburohwardfltiB  wroagfally  rafunng  an  iupeoiion, 
il  no  aniwer  to  tbe  application.  Tht  King  T.  CJeer, 
7  D.  &  R.  393,  a.  c.  4  B.  it  C.  899. 

Ovaraeen'  accouata,  allowed  by  juatioea,  were 
delivered  to  their  aucoeason  on  the  day  on  which 
tbe  Eiitar  Quarter  Saaaiona  were  held,  at  aome  dii- 
tance,  and  too  Itte  to  enter  an  appeal  at  thoae.  being 
the  ntxt  Seeeiona ;  Meld,  that  an  appeal  to  the  next 
praclicabli  SeaaioDB,  lie,  tbe  Midaammer  Saasione, 
waa  in  time  j  end  that  il  might  be  reapited  there  to 
the  Micheelmaa  SeasioDi,  Rti  t.  TTuukwill,  3  Law 
J.  K.B.  139,  a.  c.  4  B.  &  C.  6f,  a.  c.  6  D.  &  R.  til. 


a  of  appeal  a 


Botiee  of  a[^>ea]  againN  oreraam'  »■ 


Whw 

to  iba  following  il 
oat :  Held  inaolficieBt,  iBaamvch  aa  it  ooglit  tpt- 
eificaliy  lo  baie  atetad  tbe  pTiiculaT  fmnii  of 
objection  aa  directed  by  tbe  41  Ceo.  S,  c.  ii,  t.  4. 
The  iaanfidmey  of  the  DOtiea  ia  not  waived  by  ila 
attorney  oB  bolih  aidea  aignii^  as  adminioD  MTon 
tbe  Seaiions,  raspeenng  tbe  ilemc  in  the  aconali 
obJMted  to,  twcanaeit  ongbt,  under  aectioa  5  of  On 
41  Ceo.  3,  c.  (3,  to  have  been  eigniGed  by  tbe  re- 
apoodenta,  or  tbeir  altomiei  in  open  coutl  Ba 
V.Shiwrd.iB.k  C.836,  I.e.  4D.  &R.iaO:  IF. 
Kaz  V.  UminU,  3  D.  ((  R.  383. 

A  magistrate,  who  ia  an  inhabitant,  and  piji 
rates,  haa  no  rigbt  to  rote  on  tbe  deltrmiealiae  of 
B>  appeal  sgiinat  an  order  for  tbe  allowance  of  tba 
ovenaers'  lecouDta.  Ra  r.  CudtUgt,  SB. &C■ 
459,a.ce  D.&  R.S17. 

CLERGY. 
The  atatata  57  Geo.  3,  c.  99,  appUea  to  caas  ia 
which  the  cnrate  hisatiaw  filed  for  himtocontiaia 
performing  the  dnty,  and  not  to  clergy"™  "^"  •" 
nmovablealibe  mirre  wiQoftbeirauperion.  Gud- 
tillf  Wm.  LiNflWa  CelUgi  V  ' -  ■  > ~  "  KH. 
16j. 


t  L>w  J.  K.B. 


:  againsti  clergyman  on  the  II  Eta. 
8,  c.  13,rortakiag  to  farm  lands  not  his  glebt,wii 
qosahed  on  tbe  gitMndi  that  an  indictment  wu  nt* 
Darned  by  t)M  troidaof  die  ad;  sad,  M,it  didmt 
atiie  tbat  aueh  person  accn^iisd  _/tr,  t(e.  Ba  r. 
Brifhl.  t  Ken.  774. 

lo  a  criminal  proceeding  •gainst  a  cleigyniu  far 
a  (icIstiOD  of  the  46th  canon,  by  officiating  odI  of 
hia  dioceos,  and  for  obalnicljng  a  licensed  conte  in 
the  performance  of  dirine  aerriee — a  responsive  al- 
legation  soggestins  ficu  sufficiently  probable,  s)  to 

reader  it  s  caae  for  mitigated  coali,  wis  admitted  U 
proof.     Gtletv.  Chambm.t  Aid.  177. 

A  peiaon  wlio  haa  endeavaur«d,to  prevent  a  cler. 
gymsn  complying  witb  the  requisites  of  tbe  stilolis 
13  Elia.  o.  It,  and  13  &  14  Car.  t,  c.  4,  is  not  at 
liberty  to  take  advantage  of  tbe  non-compliioca- 
DiH  d.  IValKm  V.  FItlclur,  6  Law  J.  K.B.  IB!,  t.  »• 
8  B.  &  C.  U,  1.  e.  t  M.  &  R.  «». 

A  clergyman  auspended  nnder  a  proceeding  by 
articlea,  for  dmnkenneBa,  profineaess,  &c.  Qorrc 
si  to  tba  right  of  the  Desn  of  the  Archea, va-i^V) 
depoia,  or  deprive,  in  iny  esse  under   the  Ittd 

Tbe  Court  ordarad,  that,  before  a  aentanca  of  n>- 
pension  against  i  minister  was  relaxed,  a  certificate 
of  iatermediite  good  behaviour  abould  be  prXMluoed. 
Saundir  r.  Casio,  1  Add.  191,  199. 

A  bishop  hss  not,  nnder  tbe  atalnts  57  Geo.  3, 
r.  99,  the  power ofGxing  the  amount  of  the  aslaiy 


tebya 


l,6UwJ.M.C.l 


V.  iA«  Bitfcnj.  of  Ptltrbormgh,  S  Law  J,  K.B.  199. 
a.  c.  3  B.  i  C.  47,  a.  c.  4  D.  &  R.  710. 

SembU,  An  aaslatant  curate  of  a  resident  incum- 
bent is  not  entitled  to  tbe  benefit  of  a  summin' 
process  by  monition,  for  tbe  recovery  of  bia  etipeno. 
WalluT4ll  T.  Peril,  1  Add.  193,  u. 

The  perpetual  curate  of  an  augmeoted  parochial 
chapaliy  has  ■  auScisot  poafanion    wbetcon  U 
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Daintutt  trespass  for  bretking  and  entering  the 
cbapel  and  destroying  the  pews*  Jones,  ctfvk,  T, 
£«/*.  «  Y.  &  J.  265. 

Where  a  custom  directed  the  parhhionert  to  elect 
t  perpetual  curate,  it  was  holden,  that  an  election 
by  some  of  the  parishioners  only,  the  rest  being  ex- 
cluded, was  void. 

Parishioners  cannot  legally  elect  a  curate  by  ballot. 
Faulkner  v.  Elgar,  4  B.  6c  C.  449,  s.  c.  6  D.  &  R. 
517. 

Where  a  spiritual  person,  by  virtue  of  bis  office 
of  chaplain  of  a  college,  held  a  curacy  with  a  dwel- 
ling-house attached,  and  althougb  he  had  ceased  to 
bold  the  office  of  chaplain,  yet  retained  possession 
of  the  premises :  Held,  not  to  be  a  curate  within  the 
meaning  of  the  57  Geo.  3,  c.  99,  s.  67,  and  that  he 
might  be  evicted  by  notice  to  quit,  and  was  not  en- 
titlod  to  the  three  montlis'  notice,  required  to  be 
giren  by  that  act.    GoodtitU  v.  Lee,  2  D.  &  R.  718. 


CLERGY.  BENEFIT  OF. 

[See  Stat.  7  and  8  Geo.  4,  c.  28,  s.  6,  whereby  be- 
nefit of  clergy  is  abolished.] 

Petit  larceny  is  not  within  the  meaning  of  the 
3  Geo.  4,  c.  38,  s.  2,  which  enacts,  that,  "  if  any 
lemnt  shall  steal  any  money,  &lC.  from  his  master, 
tod  shall  be  convicted  thereof,  and  be  entitled  to 
benefit  of  clergy,  be,  instead  of  being  subject  to 
such  punishment  as  may  now  by  law  be  inflicted 
upon  pexsons  so  convicted  and  entitled  to  benefit  of 
clergy,  may  be  transported  for  fourteen  years."  Rex 
T.  EUis,  6  B.  &  C.  395,  s.  c.  8  D.  &  K.  173. 

Benefit  of  cleigy,  in  a  clergyable  felony,  may  be 
obtained  after  sentence  of  death  has  been  passed. 
Rexr,  Armstrong,  1  R.  &  M.  C.C.R.  2t. 


CLERK  OF  THE  PEACE. 

tVhere  an  assignor  assigned  by  deed  to  trustees 
lU  his  income,  emoluments,  ancT  profits,  during  his 
hfe,  and  which,  on  his  continuing  to  hold  the  office 
of  the  Clerk  of  tbe  Peace  for  Westminster,  should 
bseome  due  to  him  as  such  clerk  in  respect  of  his 
office,  (after  deducting  the  salary  or  allowance  of  his 
deputy  for  the  time  being,)  upon  trust,  to  pay  inter- 
est, which  should  become  due  to  A  and  B  on  certain 
debts  due  from  the  assignor  to  tbem,  and  from  time 
to  time  to  render  and  pay  the  surplus  and  residue 
of  the  income,  emoluments,  and  profits,  to  the  as- 
signor, after  satisfying  the  trusts,  such  assignment 
held  not  good,  efifectual,  nor  valid  in  law  ;  and  under 
such  an  assignment,  tlie  trustees  are  not  entitled  to 
leceive  such  income  and  emoluments.  Falmer  v. 
Beu,  6  B.  Mo.  «8,  s.  c  2  B.  fit  B.  67a 

An  sgreementby  A,  an  attorney,  town-clerk  and 
clerk  of  the  peace  of  the  borough  of  L,  in  the  county 
of  L,  to  p«y  to  B  a  certain  sum  of  money,  and  to 
use  his  endeavours  to  procure  for  him  one -fourth  of 
the  prosecutions  arising  in  the  town-clerk's  office, — 
^""ss  held  to  extend  to  all  prosecutions  "  arisiw  in 
the  town-clerk's  office,"  (vis,  where  the  examina- 
tions were  conducted  there,)  whether  the  criminals 
were  tried  at  the  borough  sessions,  the  assizes,  or 
county  sessions.  Held  also,  that  a  note  writtea 
Mfare  the  agreement  was  signed,  could  not  be  given 


in  evidence,  to  shew  that  the  parties  intended  it 
only  to  apply  to  the  prosecutions  tried  st  the  borough 
sessions,  lleld  also,  that  the  defendant,  as  clerk  of 
the  peace  of  the  borough,  and  not  merely  as  town- 
clerk,  could  not,  witliin  stat.  28  Geo.  2,  c.  46,  s.  14, 
legally  enter  into  such  an  agreement.  Httghet  r. 
Statkam,  S  Law  J.  K.B.  179,  a.  c.  4  B.  &  C.  187, 
B.  c.  6D.  &R.  219. 

Tbe  duplicate  of  fines,  issues,  amerciaments,  and 
forfeited  recognizances,  required  to  be  delivered  into 
the  Exchequer  by  the  clerk  of  tbe  peace,  under  the 
statute  3  Geo.  4,  c.  46,  s.  14,  must  be  delivered  in 
on  oath.     Ex  parte  Hodgson,  2  Y.  &  J.  142. 


COGNOVIT. 

No  stamp  is  necessary  to  a  cognovit  which  merely 
gives  time  to  Uie  defendant.  Jay  v.  Warreu,  1  C. 
&  P.  532.  [Abbott] 

Where  the  language  of  a  cognovit  is  clear,  and 
free  from  all  ambiguity,  tbe  Court  will  not  peiinit 
its  effect  to  be  altered  upon  affidavit,  that  at  the 
time  of  executing  the  cognovit  other  terms  were 
sgreed  upon,  even  though  those  terms  depended  on 
a  subsequent  contingency.  Anon,  4  Lsw  J.  K.13. 
67,s.c.  7D.&R.S75. 

The  rule,  made  in  tbe  15  Car.  2,  requiring,  in 
cases  of  warrants  of  attorney  executed  by  a  defen- 
dant in  custody,  that  an  attorney  on  behalf  of  the 
latter  should  be  present,  does  not  apply  to  a  cog- 
novit.    BayUjt  ▼.  Taylor,  8  D.  &  R.  56. 

The  defendant,  in  Hilary  terra,  gave  the  plaintiff 
a  cognovit,  with  a  defeasance,  that  judgment  should 
not  be  entered  up  or  execution  issued  until  a  certain 
day  in  vacation.  The  defendant  died  before  the  day 
named,  and  judgment  was  afterwards  entered  up  by 
the  plaintiff  as  of  Hilary  term,  and  execution  issued 
thereou  :  Held,  regular,  notwitlistanding  the  death 
of  the  defendant,  before  judgment  actually  signed. 
Calvert  V.  Tomlin,  6  Law  J.  C.P.  191,  s.  c.  5  Biug.  1. 
8.  c  2  M.  &  P.  1. 


COIN. 

An  indictmei^OD  15  Geo.  2,  c.  26,  s.  2,  for  felo- 
niously uiteriogtcouuterfeit  coin,  after  two  convic- 
tions and  judgments  for  misdemeanors  on  the  same 
statute,  must  set  out  the  former  convictions  and 
judgments,  with  prout  patet per  reeordam.  Judgment 
for  misdemeanor  cannot  be  given,  on  an  indictment 
for  felony,  in  the  absence  of  such  averment.  Kex  v. 
Turner,  1  R.  &  M.  C.C.R.  47. 

The  8  snd  9  W.  3,  c.  26,  applies  to  a  collar  of 
iron  for  graining  the  edges  of  counterfeit  money, 
though  it  is  to  be  used  in  a  coining  press.  Rex  v. 
Moore,  2  C.  &  P.  235.   [Burrough] 

Two  may  be  convicted  on  an  indictment  for  ut- 
tering a  counterfeit  shilling,  if  it  appear  that  one 
went  into  a  shop  and  offered  a  bad  shilling,  and  the 
other  remained  outside,  having  otlier  pieces  of  bad 
money. 

To  support  an  indictment  for  uttering  a  counter- 
feit shilling,  it  is  not  necessary  to  prove  the  exact 
piece  which  was  offered,  if  it  appear  that  the  prisoner 
uttered  one  and  had  another  in  his  pocket,  botli  being 
counterfeit,  it  will  suffice.  Rex  v.  Skerrit,  2  C«  &l  P. 
427.  [Ganrow] 
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CLUa— COHHITUBNT.— COUHON. 


la  ^  B&^MM  far  patiiag  of  eaaBtorCiit  BOMj 
u  ■  l***!  nC*  Aaa  itt  ili«ii«ii»irii»  i^xttUd.  i( 
*»  dbsad  OM^piMBs  pM  of  ■  eoatacfeit 
«/TWWC"  aJ  ikn*  ca«M«ribt  AilKagi,  •'  fer  tha 
na  or  Cn  -"'"-f- "  Tb*  preoT  n«,  AM  tha 
yrjomn  mJ  b  woald  IM  tte  witaai  hns  >  bad 
K'RMeBMfe-.aadtkraabadriiilUBaat  It.;  and 
[_  I  iiaiM  iiaid  far  A^  wilfa  tiropwdhalf-ennma: 
H'W.dMdiaf'agfnfnnBdtbaillecUMm.  Ra 
T.  H/wj  Oi^ca^  3  C.  ft  P.  41Q.  [a  Vn^n] 


■te&a  MmJ  «t 


CLUB. 


n»r 


ki:  pasoB*  doll  m  tba  ; 
ic'-ntor,  aali]  ka  ba*  girOT 


s  tfaa  ^ob,  that 

f  tba  jcarij  BIB  far  bsiBf  a 

otice  nt  fair  iolsatiaB 

Rtgftlt  T.    Buttp, 

f  C.  ft  F-  M3l  [AUmtt] 
-     of  a  dab  b< 

_  .    __  r  of  tba  dnb,  asd  i 

m^Bbnr,  arrrf  »««b«i  of  tba  dnb  asat  be  t>k«m 
(o  be  acqaaiMad  wilb  tbam.  fi^grtf  r.  Ma^traM, 
:  C.  ft  P.  566.  [AUoCt] 


COHUmiENX 

J  Ibat  an  antboritr  to  M 
uiail  of  eonmilBka — 
1  Kan.  l«t,  ».  c  Sa7«r,  119. 


Geo.  3,  cM.  a.  3,  of  a 

iaaoBcical,  if  h  panna  ika laiBa  of  Aaaetof  pat- 

lianaal;aad  it aaadaotaet  faith  llii  iiiia»it 

or  tba  aridanoa  fnai  ■rbieh  iba  iii—illia»  i 
ndaa  tbat  ndi  panoa  a  wiiku  l£a 


COHHOK. 
f  A)  Bkrt*  or  m  CoMNORBta 


(A)  Bissn  or  tbi  Coknorbu. 

Wban  a  coBiDCB  na  aaeloaMl  bf  a  laOad  faMa 
wbicb  eoBtuDad  ^pa,  tbroogh  which  tba  odhi^cb- 
aia'  eatlla  nigbt  enlar  aod  raton  :  II  nt  bald,  tbM 
bailding  a  trail  in  lica  of  tba  fasca,  aad  Ifsriai 
ooIt  >  aula  door,  wa*  aa  anrrnarhiial  Kitdkta 
w.  ki^l,  M-ClaL  STS. 

If  A,  a  oooBODer,  gina  to  B,  lean  aad  linBia 
lo  boild  a  eottaga  on  tba  caanoo,  no  aetiiB  liea  far 
Iba  •DcroaeluDant,  Ibongb  bo  aaEoBiC  ■■^— in  ba 
laA,  and  dta  Ikaaoe  ba  oal  j  br  [lanl.  Baran  r. 
RmaUl,  1  C.  &  P.  141.  [Paifc] 


I  plai  of  juadfieatM 

t  Iba  tnapaa  ina  ex 
■ndiarp,  whieb  pracloidad  tha  defaadaat  froa  ea- 
joriDghiarirblof  coaBoaaahawaaeatMid  to  do: 

lloldeg,  an  i      '  ■  

Boeb  ta  ba  w 


a  prirala  property  oi 
it  wai  TOid,  and  eou 


■war  to  tba  ai 
0  aaak  bii  raoady  at  law, 
Co^ptr  T.  ManUI,  S  Ken.  1.  ■.  0.  1  BWT.  tS9. 
t  Will.  51. 

Whare  tbata  bara  baeii  two  Biani  ia  oaa  lord, 
it  aeeoa,  tbat  ooa  who  claiaia  nndai  him  w  lord  of 
one  of  tba  DUBora,  euoot  praaeriba  far  a  ri^t  of 
aonaioa  orar  the  other. 

Bat  tbare  ia  BO  legal  objection  to  a  teawl  of  bad 
tn  one  of  tba  maiion  bariBg,  in  reapaet  of  BBcb  land, 
■ii'mpua  to  laaa  bh  m—iuj  toa  ibu  ui  tm  ■wu  arigfat  of  eomniDB  inaut  tt  EaacAal,  orer  laad  ia 
j->Bd  ar  pool,  witbont  tba  CoaaeM  of  W  C,  ha  baiag  die  adjoining  nanor.  Srftrm  t.  Caart,  4  Law  /, 
U..  ownar  af  tba  tabaiT  witlua  Ibe  aud  pond  or  K.B.319,B.e.  5  B.  &C  917,  a.c8  D.&R.T4I. 
i-xJ,  aotbaing  in  aBTpifk  or  paddock,  4a.  bat  ia  ™.    ._  ,  _ 

«;  ^:.«U^i^nd.  Wng  priralTpinp-rtT.  Wid»  <»)  AWW.VU.E.TT  m  lacu»>i. 

r.  CiMirimA,  3  Law  J.  C.P.  67,  a.  e.  4  Bing.  493,  There  wna  a  comaun  cm  which  tha  nhabitanta  of 

1.  '.  lOB.  Ho.  483.  tbapariaheaof  AandBhad,  from  lima  imBanoiial , 

Mibongb  a  irtiTaaf  nf  fonimitntfit  *"  ntaniftatl^  iBtarcoauuooed,  mad  tboaa  of  B  bad  alwan  npairad 
I.  iwriira  on  tba  face  of  it,  tba  CoBTt  will  not,  if  part  of  a  read  acnaa  it.  Undor  an  ad  oTpwIiaMant 
M.-  -r  hM  beaa  a  coorietioB,  notice  Iba  dafact  ontil  lo  iacloaa  the  lindi  in  A,  a  part  F  of  the  convoa 
l1.>  caarietiaa  i«  monad  inl»eoart.  RaT.Ttjlar,  wia  aat  offfortbaiDhabilaiU  of  B.  wbicb,  aaderan 
7  !  I.  A  B.  Sit.  m  to  ineloaa  ihe  lands  in  B,  wu  allotted  uoogat 

Hr  tba  Haiiggling  Act,  6  G«a  4,  all  POtaona  eon-  ibam.  Tba  cbureh-ralea,  poor-nCca,  land -lai,  for 
Tif\iA  tbcTBof  ahall  ba  aeol  oa  board  one  of  hia  tba  pan  F,  after  tba  inclomra,  were  paid  bj  the  ia- 
Miieatf'BAipaof  war,  tobaemniBedbj  aaargeoB,  habitanta  of  B.  A  qutation  anaa,  wbalber  tba  pan 
tD<r  if  faand  nnfit,  abaB  ba  oonreyed  bafaia  two  F  waa  not  wilbin  tba  h 
JDj'Jea,  who,  npoB  proof  that  ba  bta  been  lo  oim-  potation,  the  wbola  of  1 
Tirud,  riull  emll  vftm  rach  prrwn  tapay  tkt  jmaOy  dend  aa  being  in  A,  aad  in 
......  ...  ■._       .i-;^ — — iBbolalioBa,  taken   ii 


:   Held,  d 


',  Gnl,  that  be  b 


a  alao  deacribed  ia  old  ti 


ib^^  rriMiitrifra  veea  not  anew,  nni,  caai  na  oia  uh^  ibu  il  waa  uxj  luwcnmu  u  nu  unun 

h»n  I  HBJaad  bj  aau^eon;  nor,  Mooodtj.that  ba  being  ia  A.     Tbejoiyfaaad  that  the  part  F  wi 

>.u  )>««■  ealbd  on  to  par  the  pnalty,  beeuaa  tba  tbe  pariab  B,  and  the  Coort  refined  to  gnat  a 

jvitt»  kring  Mljsdged  him  lo  pay,  and  ba  not  trial ;  ofaaerring,  tbat  perambulatioBa  were  no 

^^.a^mni,  M  tbe  nma  aa  calling  on  hia  lo  par.  dtw«,  nalea*  the  adjoining  pariah  had  aotio 

>  JTir!        1.    en    I.  D    ..I  iklB      Vl/mwtt^-w.  f!t~nlt^.^l    I  iM-m   I    K.R 


Mr.jBardf,aD.  ftR.113. 


thaaa.    Wmrttu  Y,  SkullUmarili,  1 


COMMON.— COMPANY. 
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A  lord  of  th«  manor  had  been  aconstomed  to  take 
stonea  and  grarel  oot  of  lome  commonable  billa, 
without  atiuty  from  time  immemorial.  That  place, 
and  aome  adjoining  landa  in  the  iame  manor,  were 
indoeed.  The  commiaaionera  were  directed  by  die 
aet  to  award  to  him  a  piece  of  land,  ecjual  in  ralne 
to  hia  interest  therein  aa  aneh  lord ;  hot  there  was  a 
leaei nation  of  all  rents,  aarricea,  coorta,  ficc,  and 
other  righta  wbataocTer  to  him,  aa  lord  of  the  manor, 
appertainmg.  The  cornmiasioneni  awarded  a  piece 
of  land  to  the  lord,  and  directed  that  the  hills  ahoold 
be  Btillkept  aa  common  of  pasture  for  the  commoners : 
ITie  Govt  held,  that  the  lord  coold  still  get  stone 
without  stint.  Place  ▼.  Jaekion,  t  Law  J.  K.B.  156, 
S.0.4D.&R.  318. 

Whether  the  lord  may,  in  generali  make  grants 
of  the  waste  upon  which  the  copjholdera  have  a 
right  of  common  of  turbary,  proviaed  he  leare  suf- 
ficient for  the  commooers-"9vcr«. 

A  special  custom  that  he  may,  leaving  sufficient 
for  the  commoneia,  will  be  good ;  and  tembU,  that  a 
•pedal  costom  that  he  may  without  limit,  would 
be  bad. 

A  commoner  may  destroy  fences  erected  upon  the 
conunon  by  the  lord  or  his  grantee;  and  therefore, 
the  fact  of  a  commoner  destroying  the  whole  of  the 
fences  which  hare  been  erected,  when  he  mig^t  hays 
entered  without  throwing  down  any  part  tMreof,  is 
not  evidence  that  he  entored  for  other  purposes  than 
to  uae  hia  common  of  pasture.    ArUtt  y.  ElUtf 

5  Law  J.  ILB.  391,  a.  c.  7  B.  &  C.  346. 

(C)  Pleadings  and  Evidence. 

The  plaintiff  claimed  a  right  of  common  for  all 
eommanabte  eattU,  and  proved  that  he  turned  on  all 
the  oonmionable  .cattle  he  had,  but  that  he  never 
kept  any  sheep ;  other  commoners,  who  had  aheep, 
had  however  turned  Uiem  on :  this  is  evidence  in 
support  of  the  right  laid,  and  ahould  be  left  to  the 
jury.  Manifold  v.  Ptrmington,  3  Law  J.  K.B.  183, 
s.  c  4  B.  &  C.  161,  s.c.  6  D.  &  R.  <91. 

Where  a  declaration  for  disturbance  of  common, 
stated  a  right  of  common  for  all  cattle  Umnt  avid 
cotuhant,  it  was  holden  to  be  supported,  by  shewing 
m  lease  to  plaintiff's  testator  for  years,  determinable 
on  Uvea,  of  a  farm,  &c.,  togeUier  vUh  reatonabU 
cammen  tf  ptftture ;  and  that  this  right  was  not  de- 
stroyed \pf  a  subsequent  conveyance  to  the  plaintiff 
in  me  of  the  farm,  and  common  of  pasture  thereto 
belonging  snd  appertaining ;  for  this  operated  as  a 
new  grant  of  the  coaamon.    Doidge  v.  Carpenter, 

6  M.  &  S.  17. 

If,  in  answer  to  a  plea  of  right  of  common,  a 
penon  reliea  upon  a  previous  inclosure  of  the  loeue 
en.  f«M>,  with  the  approbation  of  the  owner  in  fee  of 
the  noil,  he  muat  state,  in  hu  pleading,  that  sufficient 
common  «ai  left  for  the  commonert,  notwithstsnding 
tlie  inclosure ;  and  it  is  not  incumbent  on  the  com- 
■Mmen  to  state,  in  their  pleading,  that  sufficient 
coDiinon  was  net  left.  Rogtre  y*  W^ne,  4  Law  J« 
K^.  75.  a.  c.  7  P.  &  R.  5S1 . 

To  an  action  for  a  trespass  in  a  close,  the  defen- 
dant justified  the  entering,  Uiat  it  was  parcel  of  a 
ooDunon.  The  plaintiff  replied,  that  it  was  called 
JBaiigey  Cleave-gardens,  which  had  been  inclosed 
for  thir^  years.  The  defendant  rejoined,  deujring 
itm  The  jury  found,  that  the  part  of  Burgey  Cleave- 
^afdenm,  in  which  the  trespass  had  been  oommitted. 


had  not  been  inclosed  thirty  years,  and  found  a 
verdict  for  the  defendant :  The  Court  held,  that  the 
verdict  was  correct.  Richatdt  y.  P^ahe,  S  Law  J. 
K.B.  189,  a.  c.  S  B.  &  C.  918,  a.  c.  4  D.  &  R.  579. 

Freehold  tenants  of  a  lordahip,  having  rights  of 
common  for  their  cattle  leeant  ami  eomchant,  and 
common  of  turbary  and  estovers,  the  lord  approved 
parte  of  the  common,  and  granted  them  to  other 
perMus  \  the  tenants  prostrated  the  fences ;  upon 
which  actions  of  trespass  were  brought  against  them, 
snd  they  filed  a  bill,  in  the  nature  of  a  bill  of  peace, 
against  the  lord  and  his  grantees,  to  be  quieted  in 
the  enjoyment  of  their  commonable  rights.  A  ge- 
neral demurrer  was  overruled,  the  Court  considenng 
it  no  objection  to  the  bill,  that  each  defendant  had 
a  right  to  make  a  separate  defence,  provided  that 
right  was  a  general  one ;  and  that  the  Court  could 
not,  before  answer,  judge  of  the  nature  of  the  right. 
Powell  v.  the  Earl  of  PowU,  1  Y.  &  J.  159. 

Trespass  for  breaking  and  entering  the  plaintiff's 
close,  and  treading  down  the  grass,  &c.,  and  breaking 
and  destroying  the  hedges  and  fencea  of  the  plain- 
tiff, &c.  The  defendant,  aa  to  all  the  trespasses, 
pleaded,  that  the  plaintiff's  close  was  parcel  of  the 
manor  of  C,  and  that  a  certain  messuage,  and  four 
acres  of  land  was  parcel  and  a  cuatomary  tenement 
of  that  manor ;  and  that  there  ia,  and  from  time 
whereof,  &o.,  there  hath  been,  a  custom  within  the 
manor,  tiiat  the  customaiy  tenant  of  that  tenement 
ahaU  have  common  of  pasture  upon  the  plaintiff's 
dose ;  that  J  S,  being  seised  of  the  said  customary 
tenement,  having  occasion  to  use  his  common  of 
psstore,  entered  the  dose  in  which,  &c.,  and  put 
his  cattle  in ;  and,  because  the  hedees  and  fences  bad 
been  improperly  erected,  defendant  threw  them 
down.  The  plaintiff,  in  his  replication,  took  issue 
upon  the  custom,  and  new  assigned  that  the  defen- 
dant entered  for  other  purposes  than  those  men- 
tioned in  the  plea :  Held,  firat,  that  upon  the  issue 
joined  upon  the  replication,  the  plaintiff  was  at 
liberty  to  prove  a  cuatom  for  the  lora  of  the  manor 
to  inclose  paroela  of  the  waste,  and  a  grant  to  him  of 
the  locue  in  quo  under  auch  custom,  and  that  it  was 
not  necessary  that  that  custom  should  be  specially 
replied. 

Held,  secondly,  that  the  fact  of  the  defendant's 
having  entered  the  plaintiff's  close,  and  thrown 
down  the  whole  of  the  fences  which  he  had  erected, 
when  he  might  have  entered  on  the  dose  without 
throwing  down  any  part  of  the  fences,  was  held  not 
to  be  evidence  that  he  entered  for  other  pur- 
poses  than  those  mentioned  in  the  plea,  and  did  not 
warrant  the  jury  in  finding  a  verdict  for  the  plaintiff 
on  die  new  assignment  Arlett  v.  EUit,  5  Law  J. 
K.B.  391,  a.  c.  7  B.  &  C.  346. 


COMPANY. 
[See  Corporation.] 

(A)  In  general. 

(B)  Rights,  Powers,  and  Duties. 

(C)  Liabilities  of  Shareholders, 

other  Persons. 

(D)  Suits  and  Actions. 


AND 


COMPANY— (BioHTS— Li ABiLitiEi  or  Ssaheholders). 


A  piOTiBO  for  iha  diualntion  of  a  compiny  in  ■ 
ponicullt  naUDFr,  Hoes  nol  etclude  ibe  jutiidicliua 
orilie  Court  to  decTeeadiiiolutioa  in  case  of  mii- 


■1  *  coTpoiote  body,  nol  beiof  Buch,  ii  an 
— Wliellier  >clin(r  ■■  «  corporate  body  ii 


-niJlai 


>  icfa^i 


Kindir    T.    Tatflor,   3   Law   J. 
I  WM  projected  Tor  rnising  money 


„,_  forlLfl  benefit  of  llieaubacribera,  by  survi- 
,  •  -  ,i]i ;  llie  «ub«criber»  to  be  goieroed   by  rulea 

.'  .'iiJ  ofifae  year,  traniferrableibarea  wonito  be 
■  d-  ll  wa>  bolden  not  to  be  oithin  ll>«  Bubble 
\.  I  (;Geo.  l,c.  18.  Kockttiv.  Crwity,  3  B.  fii  C. 
.il]«,c.  .5D.&K.  751.  [See  6  Geo.  4,  c.  91,  by 
nLlLh  ti  Geo.  1.  ia  in  fact  repealed.] 

(B)  BiQHTfl,  PowKBs,  AND  Duties. 
^^  )im  an  act  of  parliament  creates  a  public  com- 

1  lErUin  public  duliei ;  il  imii'licdly  gi^ea  tliem 

I  <    iK-ana  of  perfonning  thoae  duliet;  (bough  the 

.Tiingof  llioae  meana  may  candid  with  tl>e  right! 


I..;  railed  upon  by  maDdamua  to  remoTe  tbe  nui- 
ij  '-,  they  urged  tbat  tbey  could  not  do  ao  without 


whil 


le  Cour 


Id,  thai 


i^fuUy  ol 


wTake 
in  making  idequate  eompenaation ; 
vliilie  laod  migfat  belong; topriTatsinditriduala; 
.1  .  i!«]ugb  (be  company  had  no  longer  any  eipress 
1  :  "I  by  their  act,  to  obtain  (ha  uae  of  tbe  adjoining 
I  .i.  Ittr  T.  tht  Briilol  Dock  Cnnjvin;,,  5  Law 
J     .l.(:.51,a.i:.6  B.&C.  lei. 

y.  Iirre  it  waa  prorided.by  (lie  deed  of  aettlement 
•  .  jifint-itock  company,  that  (he  direclora  aliould 
I  <  ueekly  itlhe  oiEca  of  thecompany  BtsucU  day 
Iioor  a*  tbey  should  from  time  to  time  agree 
'-_■:  :  Held,  that,  although  there  was  no  other 
11:1  ■:tin( during  tbe  week,  one  ubich  waa  not  tha 
ruult  of  ■greeinent  or  sppoiBtment  at  a  prsrious 
vrt^g,  waa  not  ralid  under  the  deed.  AIi»r>  v, 
^JUwn:>Bl,bUw}.  K.B.^6?,e.c.6  B.  &  C.  43fi. 


Persons  irho  merely  flanction  the  invention  of  t 
achema  by  Conning  a  committee  at  tbe  requeil  of  \bt 
patrrntea,  who  acts  himself  na  aevrelary,  ire  not 
liable  to  en  action  at  his  Suit  for  bis.aeirvjces  ii  »■ 
crelary.  Purfcm  v.  Kit,,  ?  C.  &  P.  Sll.   [.AbbailJ 

In  general,  the  mere  circumatance  of  a  pspwa 

end  paying  a  depoait  on  Choae  shi 


0  tbe  . 


.rated.    ThiTha 
w  J.  K.B.  157, 


aOer  the 


inaverable  for  c 
company  has  been  in 
Canpang  v.  Shtldffn, 
&C.341. 

'i1ie  plaintiff's  nsme  was  entered  in  a  book  widi 
(hoae  of  aeTeral  other  aubscribers  to  a  projecled 
joint  stock  company  ;  tha  plaintiff  received  certiin 
acrip  receipts,  but  sold  them  before  (ho  deri 


.d  for  die 


3  concern.      P*rri«g  v.  If^f, 
5  Law  J.'C.P.  33,  a.  c.  4  Bing.  IB. 

Where.in  an  action  for  goods  supplied  for  lie 
pur^ae  of  working  «  mine,  it  appeared,  thai  the 
defendant  bad  paid  money  for  ceriain  sberes,  ud 
received  a  certilicate  thsl  slie  waa  ■  proprietor  of 
(hose  aharea  ;  and  that  she  liad  acknowl  edged  tliit 
ahe  waa  aabareholder  ;  but  no  Bsaignmsnt  of  aa; 
interest  in  the  mine  had  been  ined  ~         "  " 


1  could  D. 


7  B.  &  C.J09,  i. 


t.Ltdf 


Anum,6UvS.K.B.-l' 
1  M.  &R.113. 

Wbere  tbe  prospeolus  of  a  company  required  Uit 
members  to  execute  a  deed,  it  waa  holden,  that  a 
person  who  acted  generally  as  a  director,  thougi 
there  waa  no  evidence  to  connect  bim  with  the  pu- 
ticularordei  in  question,  was  liable  to  lie  sued  ai  ■ 

Sartner,  <rbetber  tha  deed  was  execnCed  or  not. 
fdixJiiay  r.  Lt  Blauc.  S  C.  &  P.  409,  D.    [Bi^Flej] 

Any  member  of  a  UHnpany  not  regialarly  insli- 
tuted,  in  linbls  to  pay  (he  demanda  upon  it.  Kaaliy 
r.  Codd,  S  C.  &  P.  408,  n.    [Abbott] 

A  person  who  hag  formed  one  of  a  company  con- 
tinues liable  until  he  has  ceased  to  be  connecled  <tjtli 
such  association  by  the  assent  of  tbe  other  memben. 
Poring  V.  Hmi,  iC.it?.  401.  [Best] 

On  tiie  rotmatioD  of  a  company  for  tbe  purpose  of 
making  a  railway,  it  was  agreed  (Lit  IS.tXM)  shares  of 
50l.each  should  be  raised.and  that  application  should 
be  made  to  parliament — the  company  after  rourteen 
roontba  diaaoWed,  no  eligible  tine  of  road  being 
found  :  Held,  tbat  the  R  Geo.  l,c.  18,  did  nol  apply 
to  (his  company,  and  therefore  that  a  absreholder 
might  recover  back  bis  money ;  Held  alao,  lliat  ■ 
party  who  bad  aold  abares,  wiUiout  having  made  a 
transfer  as  directed  by  tbe  conatitution  of  the  com- 
pany, wai  liable  to  be  sued  by  the  vendee  for  money 
paid,  on  the  ground  (hat  the  consideration  had  failed. 
Kimpien  t,  Sanndtn.  tC.ttP.  36G.   [Beai] 

A,  B,  and  C,  directora  of  a  projected  joint  atoct 
oompany,  contract  in  their  own  names  with  D,  a 
sbarebolder,  for  tbepurohase  of  a  mine;  and  after  the 
!■.  — !.^  ^f  jjj^  company,  enter  into  further  agree- 


parti  of  the  eontrtcii  Held,  that  A,  1 


idC  msy 
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be  Med  hj  D,  upon  tfaoie  parts  of  th«  contract  to 
wliieh  tbe  exemptioa  does  not  apply.  Attwwd  ▼. 
SmaU,  6  Law  J.  K.B.  Ill,  s.  c.  7  B.  &  C.  390,  8.  c. 
1 M.  &  R.  246. 

Tbe  defendants,  as  directors  of  a  mining  company, 
iMTiDg  purchased  mines,  covenanted  to  pay  tbe  par- 
ehase* money,  by  inatalment8,witbin  twelvemonths, 
out  of  tbe  monies  to  be  raised  by  tbe  company ; 
with  a  proTiso,  tliat,  in  case  there  shoald  sot  have 
been  received  by  tbe  bankers  or  the  directors  of  the 
eenpanj  deposits  from  the  shareholders  saflkient'tO' 
pay  the  balance  due  on  aixount  of  tbe  porohase* 
monej  at  the  times  mentioned,  the  directors  should 
be  allowed  a  further  time  of  six  months  to  pay  it  in : 
Held,  that  tlie  directors  were  by  this  covenant  ren- 
dered personally  responsible  for  the  balance,  at  the 
end  of  the  six  months  further  time.  Hancock  v. 
Hod^un,  5  Law  J.  C.P.  170,  s.  c.  4  Bing.  «69. 

It  persons  conspire  to  fabricate  shares  in  addition 
to  the  limited  number  of  which  a  joint  stock  com- 
pany, according  to  its  rules,  oonsists,  in  order  to  sell 
them  as  good  shares,  they  may  be  indicted  for  it, 
notwithstanding  any  imperfection  in  tbe  original 
formation  of  the  company. 

Whether  scrip  receipts  given  hy  the  bankers  of 
such  a  company,  in  return  for  sums  paid  as  deposits, 
can  be  properly  described  as  **  shares,"  in  the  iodict- 
oeot— fiftfre.  Htx  v.  Matt,  S  C.  &  F.5«i.  [Abbott] 

Where  a  person,  who  is  agent  to  a  partnership 
ooBpany,  and  also  a  member  of  the  company,  draws 
a  bill  ia  his  character  of  agent,  and  indorses  it  over 
to  the  company,  without  describing  himself  ss  agent, 
he  yet  cannot  be  sued  at  law  by  the  company  tor  the 
amount  of  tbe  bin 

And  iembie,  that  where  a  person ,  being  the  m^mbet 
of  a  partnership  company,  reoeivea  money  on  their 
aoconnt,  he  eaimot  'be  sued  at  law  for  the  samo ; 
ahhougb  he  received  it  in  a  charaeter  distinct  from 
tbstof  liisbeiaf^  snob  a  meniber.  Teague  v.  Huh* 
bard,  6  Law  J.  K.B.  S26,  s^c.  8  B.&  C.  346. 

(D)  Sdits  and  Actions. 

A  bill  for  the  speeifie  perforraanKie  of  an  agvee* 
meat  for  a  lease,  entered  into  by  the  truatees  of  a 
nvorarons  eomjwny,  cannot  be  suUained  nnless  all 
thamembeiBJoin.  JMvglasr,  Hon^all,  2S.  &^4 
184. 

Therefora,  a  bill  by  tbreS  meMbers  of  a  trading 
company,  against  one  of  the  committee  appointea 
kr  Its  maMgissBOiU,  is  unavailable,  aince  it  ought  to 
bat«  been  by  all  tbe  partners  ss  well  as  the  other 
membem  of  tiie  Oommitteei    B€Mvrin>r,>LawTmiee, 

A  bUl  having  been  filed  by  a  shareholder  in  a 
joint  stock  company,  against  ibe  other  shareholders, 
praying  a  dissolution  of  the  company;  fourteen 
of  the  directors,  appeariagi'by  tbe  company's  solici- 
tor, filed  fourteen  separate  ans^e/s,  t^e  same  in 
sabatance,  ^<l,neazlF  tUe  same  .in  words  i  ^od  'with 
the  same long'achedules  annexed'.tO  each. /The  Vice* 


Chsjueellor  directed  a  refe^ppce  tp  fhe  Master  to 
inquire  into  tbe  necessity  or  expediency  of  filing 
these  separate  answers:  but  the  Lord  Chancellor 
held,  that  tbe  Coujt  had  no  a^thofity  to  direct  such 
a  refeience,  oonsistenCly  witii  its  practice,  and  dis- 
diatipbdtbeoir^'.      '     '         i '••  '  ".    " 

Obce^vuidiis  of  tbe  Lord  ChanocAlot  on  the  aea'^' 
•titutioii  of  joint  atock  compan&esv  ^b  rSSpect^to 
DlOBST,  18«t— 1««8. 


legal  proceedings  by  or  against  them.  Van  Sandau 
▼.  Moore,  4  I^aw  J.  Chano.  177,  s.  c,  1  Russ.  441, 
s.  c.  9  S.  &  S.  509. 

Several  persons  associated  themselves  together 
for  tbe  purpose  of  forming  a  company,  to  be  called 
The  Equitable  Loan  Bank,  to  lend  money,  on  the 
deposit  of  goods,  at  a  much  less  rate  of  profit  than 
the  pawnbrokers  took.  Before  an  act  of  parliament 
wu  obtained,  a  prospectus  was  circulated,  setting 
forth  the  names  of  the  directors,  &c.,  and  transfer- 
able shares  were  sent  into  tbe  market.  Tiie  Court 
held,  that  an  action  could  not  be  maintained  by  a 
broker  for  money  paid  for  the  use  of  another  per- 
son, in  buying  shares  for  him,  at  bis  request,  as  the 
contract  was  altogether  void,  being  in  furtliorance 
of  an  illegal  transaction.  Jo^pht  v.  Pebrer,  3  Law  J. 
K.B  108,  s.  c.  3  B.  &  C.  639,  s.  c.  5  D.  &  R.  542, 
S.C.  1  C.  ScP.  341,  507. 

Where  a  joint  stock  company  is  represented  as 
about  to  be  formed,  not  with  a  fair  intention  to 
establish  a  bondjide  company,  but  in  order  to  enable 
the  directors  to  make  a  profit  for  themselves, — any 
subscriber  may  sustain  a  bill  against  them,  for  the 
recovery  of  the  sums  which  he  has  paid.  Green  v. 
Bennett,  5  Law  J.  Cbanc.  6,  s.  c.  1  Sim.  45. 

Two  or  more  individual  holders  of  shares  in  a 
joint  stock  company,  not  conducted  according  to  the 
prospectus,  have  an  equity  to  file  a  bill  against  the 
directors  to  recover  the  instalments  paid  by  them. 
Bletir  V.  AgaVt  5  Law  J.  Chanc.  1,  s.  c.  1  Sim.  37. 

Some  shareholders  in  a  company  may  sue,  on 
behalf  of  themselves  and  the  other  shareholders,  for 
the  purpose  of  compelling  directors  and  agents  of  the 
ooinpany  to  refund  monies  fraudulently  withdrawn 
by  them  from  the  stock  of  the  company,  and  ap- 
plied to  their  own  use ;  and  no  objection  lies  to 
such  a  bill  either  for  want  of  equity  or  for  want  of 
parties.  Hitchiusr.  Cangreve.S  Law  J.  Chanc.  ;167." 

Certain  persons,  as  directors  of  an  intended  joint 
stock  company,  agrt^ed  to  purchase  mines.  Articles 
of  agreement  were  entered  into,  by  which  the  pur- 
chasers agreed  to  pay  to  the  vendors  the  purfchaso- 
money  by  instalments ;  and  it  was  provided,  that  if 
the  directors  should  not  havereceived  the*  deposits 
or  instalments  from  the  shareholders  in  time  to  pay 
the  purchase-money,  they  lAould  be  allowed  six 
months  further  time.  A  bill  was  filed  by  some  of 
the  directors  to  restrain  the  vendors  from  suing  for 
the  purchase-money,;  alleging  that  the  plaintiffs 
only  Intended  to  beGpme/liab\e  as  direotors,  and  to 
the  extent  of  fundaf  received  by  them ;  and  not  to 
i«cnr  nny  personal  responsibility ;  and  that  they 
bed  bO  fnnds  as  directors.  A  demurrer  was  allowed. 

Quwre — Whether  in  a  suit  by  directors  of  a  joint 
Meek  eompany  A\  the  shareholders  must  not  be 
BMds  parties.    Itwottld'  appear  that  they  most 
Hedgktn  r.  Hane&ek,  1  Y.  &  J.  317. 
. '  An  aftoMey-;  w%'o  has  continued  a  shareholder  in 
t  joint  st04ik"compan5^  up  to  the  date  of  its  di^solu- 
tioi^  eannet-khahitaiti  an  action  for  work  and  larbour 
lif  tiiedefbndmi*  ofacttons,  commenced  subsequcfntlyi 
to  that*  disk>lntionV  agarnst  other  Shareholders,  in 
respect  of  partnership  transactions,  although  he  has 
beoBi  spidoially"6taplbyed  bythose  shareholdei-s  for 
tHatpdMrie. '   JHUbtxrn  r.  Codd;  C  La**^  J.iK.B.  5t, 
t. «.  7.  B.  &  C.  419;  s.  c.  1  M.  &  R.  «38. 
■ '  The  plaintBf,  a  shareholder  in  a  joint  stock  com-  * 
pany,  drew  two  bills  on  the  directors  for  goods  lap- 
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plied  for  the  cge  of  tbe  oompaiiy,  which  bills  weM 
accepted  by  the  secretary  per  procucatioQ  of  tbe 
directors ; — on  proof  that  the  secretary  bad  direc- 
tions to  accept  bills  drawn  by  tbe  plaintiff's  bro- 
ther—Held, that  the  plaintiff  could  not  recover  as 
against  the  directors,  on  the  ground,  thattlie  secre- 
tsry  had  no  authority  to  accept  the  bills  drawn  by 
the  plaintiff;  and  tbat  as  be  was  a  shareholder,  be 
must  be  considered  as  a  partner  in  the  concern,  and 
as  such  oonld  not  sue  his  co-partners.  Ne»U  v.  Tur* 
t^,  5  Law  J.  C.P.  133,  s.  c.  4  Bing.  149. 


COLONY. 


Where  a  colonel  of  a  regiment,  on  full  pay,  was 
appointed  civil  superintendent  of  a  colony,  and 
commander  of  the  armed  forces, — it  was  holden, 
tbat  such  appointment  gave  him  the  command  of  all 
the  King's  troops  there,  and  that  he  did  not  lose 
that  right  by  tbe  disbandment  of  his  own  regiment. 
Bradletf  v.  Arthur,  4  B.  &  C.  292,  s.  c.  6  D.  &  R. 
413. 


COMPENSATION. 

Quit  rents,  being  incidents  of  tenure,  are  proper 
subi acts  of  compensation. 

Kent  charges,  which  are  not  incidents  of  tenure^ 
when  small,  the  Court  has  permitted  to  be  subjects 
of  compensation, — tedijuxrB.  Etdale  v.  Sitpheusw, 
1  8.  &  S.  122. 

Surveyors,  appointed  by  consent  to  maVe  a  psrti- 
tion  of  certain  lands  between  several  tenants  in 
common,  allot  by  mistake  to  one  tenant  in  compion, 
as  part  of  her  share,  lands  belonging  to  her  by  a  dif- 
ferent title :  Held,  that  she  may  sustain  a  bill  against 
another  of  the  tenants  in  common,  for  a  peci^niary 
compensation  in  respect  of  this  mistake.  Dacre  ▼. 
Corga,  4  Law  J .  Chanc.  50,  s.  c.  2  S.  &  S.  4M. 

A  court  of  equitpr  may  grant  compensation,  tbat 
power  being  auxiliary  to  its  authority  to  enforce 
contracts.     Niwham  v.  May,  M'Clel.  511. 

llie  tezm  compensation  is  not  very  accurately  ap- 
plied to  any  restitution  that  falls  short  of  a  fair  and 
rail  indemnification.     Dundte,  1  Hag.  121. 


COMPOUNDING  AND  COMPROMISE. 

^  It  is  not  illegal  to  give  securities  to  prevent  off^/sh. 
sition  to  a  private  bill  in  parliament.  Vaurkail 
Bridge  Company  v.  Spencer,  1  Jac.  64. 

Though,  geqerally  speaking,  the  policy  of  the  law 
will  not  permit  the  compromise  of  indictinents ;  yet 
assaults  are  conaidered  to  be  so  much  in  the  nature 
of  private  injuries,  rather  than  of  public  offeop^s, 
that  it  is  allowed  to  compromise  indictmeiubi  ^c 
usanlta.— Sem^itf,  That  the  doctrine,  ^at  it  is  iUe-i 
pd  to  compromise  indictmeats*  is  not  confined  ta 
indictments  for  felonies.  Elvtorthy  y.  Bird,  S  Lmk  J^ 
Chana  190,  s.  c.  2  S.  &  S.  372. 

A  court  of  equity  will  not  enfpcce  an  agreeiaent 
against  a  party,  who  was  induced  to  enter  into  it^ 
in  order  to  save  bis  sons  froni^  a  threatened  proses, 
cntion  for  felony.  Deww  v.  Elliott,  t  Law -J. 
Chwjc.  178.  .  / 


SemhU — ^that  it  cannot  be  made  one  of  the  tons 
of  the  compromising  of  a  suit,  tbat  the  solicitor'i 
bill  should  be  paid  without  taxation.  Bulmt  t. 
Paver,  1  Jac.  305. 

A  bond  Jide  compromise  by  a  person  fully  ic- 
quainted  with  the  nature  end  extent  of  bis  litbilitj, 
is  legal,  and  a  sufficient  consideratioQ  for  aa  tgne- 
ment.     AtvHxvl  v^ 1  Russ.  353. 

A  transaction,  in  which  an  alleged  chim  is  d»> 
■eribed,  not  as  a  matter  of  doubt,  but  as  aa  oidu* 
puted  denand,  cannot  be  treated  as  a  family  oob- 
promise.    Harvey  r.  Co^,  6  Law  J.  Chaso.  84. 


CONSANQUINITY, 

Uncles,  nephews  and  nieces  take  equally  onder  i 
decree  of  distribution.  Mourgue  v.  Buisnent,  1 
Ken.  296. 

The  g^nd-cbild  of  the  first  cousin  of  a  testator  ii 
within  the  degree  of  a  second  cousin.  5t^  r. 
Bell,  1  Law  J.  Chanc.  137. 


CONSPIKACY; 

If  A  and  B  are  jointly  concerned  in  a  conspiraej, 

A,  on  an  indictment  against  thesa  for  such  aa 
offence  may  give  in  evidence,  letters  which  pqned 
from  B  to  him,  shewing  that  he  has  been  B's  dupe, 
and  that  be  has  not  participated  in  the  firand.  Six 
V.  Whitehead,  1  C.  &  P.  67.  [Best] 

The  defendants,  being  indicted  for  conapirisg 
falsely  to  indict  Josiah  Taylor,  with  intent  to  eztoit 
money,  were  found  guilty  of  conspiring  to  indict 
with  that  intent ;  but  not  faleely  oonsfuriag,  &c.  ai 
laid :  Held,  this  was  a  verdict  on  which  the  jodf* 
ment  of  the  Court  might  be  grounded.  Rex  v.  Hoi* 
lingberr^,  3  Law  J.  K.B.  226,  s.  c  4  B.  &  C.  5«9, 
S.C  6D.&R.346. 

A,  B,  C,  and  D,  were  indicted  for  a  conspiracy, 
A  and  B  weretried^  C  and  D  did  not  appear;  A 
was  acquitted,  B  was  found  guilty  of  eonipiria; 
with  C.    On  potion  to  arrest  tbe  judgsMst  agaisst 

B,  or  to  auspend  it  until  C  abould  be  tried, — it  was 
holden  conclusive  as  to  B,  without  reference  to  vhit 
the  verdict  might  be  as  to  C.    Rex  r.  Ceeke,  5  a& 

C,  538,  s.  c.  7  D.  &  R.  673k 

To  sustain  an  indictment  £ar  eoBspiring  by  ialM 
oath,  &e.  the  eccleaiaatical  qonrt  will,  ob  prayer, 
order  its  offioor  to  attend  with  the  papsra  im  the 
cause.     Westmeath  r.  Weetmeatk^  2  Add.  380* 


CONSTABLE. 

(A)  Appointmebtt. 

'B)  Power,  Duty,  akd  Liabiutt. 

C)  Allowance  t6. 

^D)  AcTioKs  Against. 


(A)  Appointment. 

No  person  not  an  inhabitant  is  iiable  to  Mrf#  ^ 
oftce  of  coasUhA^.  Rex  w^AdUrd,  4  B^k  C.  ^<* 
s.  c.  7  D.  &  R.  34Q. 
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(B)  PowBK,  Duty,  and  Liability. 

Sev#nl  feloaies  bad  been  committed  in  a  im;h- 
brarhood.  Part  of  the  stolen  goods  were  found 
concealed  in  a  bay-rick,  and  some  were  anspeeted 
to  be  fa  a  e«rtain  dwelling-bonae.  A  wanant  to 
fMreh  that  boose  baving  been  granted,  a  constable 
aad  bk  assistants  being  placed  near  it,  and  about 
btifa  mile  from  the  bay-rick,  watebed  it. 

In  the  nigbt,  between  the  bourn  of  twelve  and 
tbrae,  a  person  was  seen  coming  out  of  tbe  bouse. 
They  apprehended  bim  and  took  him  to  a  dnngeon. 
,  Thie  dayi  afterwards  the  constable  handcuffed  bim, 
and  took  him  before  a  magistrate,  who  remanded 
bim  to  another  time  for  examination,  when  he  was 
diaebaiged. 

To  an  a6tkm  for  lalse  imprisonment,  and  band- 
cuiBng  bim»  tbe  cooatable  and  bis  asiistants  plead- 
ed, tl^t  they  imprisoned  htm  for  those  three  days 
in  order  to  giro  time  to  tbe  prosecutor  to  obtain  the 
neoeasary  svidtaice,  as  tiie  samd  was  a  reasonable 
lime  for  taking  bim  before  a  magistrate.  No  excuse 
was  gifen  for  potting  on  the  handcuffs. 

The  Court  held,  &at  a  constable  conld  not  keep 
a  pemon  for  three  days  before  he  took  him  to  a  ma- 
gistrate: and  that  handoufla  could  not  be  put  on, 
naAcas  the  person  bad  attempted  to  escape,  or  there 
wiB  reasonaMe  ground  to  think  that  he  %ould  en- 
detroor  to  escape.  Wright  t.  CMirt,  4  Law  J. 
K.B.  17,  s.e.  4B.  &C.  596,  s.  c.  6  D.  fr  R.  6f$. 

Warrants  addressed  to  pcses  afficen  in  thtir  tffieial 
(ftofiKter,  under  6  Geo.  4,  c.  18,  are  to  be  receired 
in  the  same  light  as  those  formally  dir^eked  to  thtm 
ky  namg.    Oimb&rt  ▼.  Co^fney,  1  M.  £e  Y.  469. 

When  a  warrent  ia  specially  directed  to  A,  and 
tbe  oonstable  of  a  particular  place,  the  latter  may, 
out  of  his  own  Jortediction,  act  under  it,  for  it  is 
dooe  in  aid  of  A.     Wttttherall  t.  Wet$&H,  1  Law  J. 

If  a  ptr^  stand*  in  tbe  way,  in  order  to  binder  a 
constable  from  doing  bis  duty,  he  renden  himself 
liable  to  be  taken  into  custody,  though  the  oonstable 
is  not  justified  in  committing  a  battery.  Levy  t* 
EAteftfr,  1  C.  &  P.  40.  [Burreagh] 

If  a  riasonable  charge  of  folony  be  made  against 
a  peiBon  who  ia  giyen  in  cbat^e  to  a  constable,  the 
constable  is  bound  to  take  him,  and  will  be  justified 
in  as  doing,  although  tbe  charge  may  torn  out  to  be 
Bofounded.  Cawlet  t.  Dunbar,  2  C.  &  P.  565. 
[Abbott] 

AnaMi— That  where  a  distress  of  goods  is  made 
by  a  censtable  unddr  a  magistrate's  warrant,  but  the 
amount  of  the  dlltress  is  afterwards  paid,  the  con- 
MiMe  is  not  bonnd  to  restore  tbe  goods  until  a  de- 
mand mide  by  the  owner;  nor  is  he  answerable 
for  soy  injuiy  which  may  liappen  to  the  goods  sub- 
taqiiently  to  the  payment  of  the  money.  Hutehins 
T.  Afrrit,  5  Law  J.  M.C.  144,  a.  o.  6  B.  &  C.  646. 

By  common  law,  a  constable,  without  a  warrant, 
and  wbere  no  folony  baa  been  charged  or  committed, 
baa  iQtbority  to  apprehend  and  detain  a  party  who, 
be  baa  reasonable  ground  to  suspect,  has  Committed, 
av  tiifmds  to  eonmit  a  folony.  Beckwith  r.  Phi(hy, 
&  Law  J.  M.C.  13«,  a.  c.  6  B.  &  C.  6S5. 

A  constable,  acting  under  a  magistrate's  war- 
miU  ia  protected  by  it  only  so  long  as  he  confines 
bimelf  to  tiie  ordera  giren  by  that  warrant.  If,  for 
iflstaoes,  when  acting  under  a  search  warrant,  bo 


take  goods  not  mentioiied  in  tbe  trarrant,  he  will  bo 
liable  to  an  action. 

But,  tembUt  that  if  the  gooda  not  mentioned  in 
tbe  warrant  were  necessary  to  be  seized,  in  order  to 
sssist  in  proof  of  the  identity  of  the  otbera,  he 
would  be  justified  in  seizing  them.  Croi%ttr  r. 
Cundoy,  5  Law  J.  M.C.  50,  s.c.  6  B.  &  C.  S3S. 

The  presentment  of  a  conatable  for  any  offenee, 
whether  at  the  Assises  or  Quarter  Sessions,  must  bo 
made  upon  oath,  before  the  grand Junr.  Res  t.  tAs 
Ju4tic€$  of  Sonurmtthire,  6  Law  J.  Ai.C.  23,  s.  0. 7 
B.  &  C.  514,  s.  o.  1  M.  &  R.  t72. 

(C)  Allowance  to. 

The  statute  41  Geo.  3,  c.  78,  s.  2,  which  em- 
powen  two  justices  to  make  an  allowance  to  high- 
constables  for  extraordinary  expenses  incurred  by 
them  in  cases  of  tumult,  riot,  or  felony,  extends  to 
payments  which  they  may  hare  made  in  auch  cases 
to  special  and  other  coDStables.  Rex  y.  the  Justieet 
of  Leiee$ter,  5  Law  J.  M.C.  95,  s.  c.  7  B.  &  C.  6. 

(D)  Actions  against. 

A  constable  delirering  a  copy  of  his  warrant  to 
the  party  griered,  purauant  to  the  24  Geo.  2,  c  44, 
is  not  thereby  discharged,  unless  the  party  has  a 
right  of  action  against  the  magistrate  under  whom 
the  conMable  acted.  Sly  t.  Stevenson,  2  C.  &  P.  464. 
[Best] 

Where  constables  were  acquitted,  on  the  ground 
that  the  renue  was  laid  in  an  improper  county,  and 
tbe  other  defendant  pleaded  that  the  constables 
were  acting  in  hie  aid  and  not  he  in  theirs, — it  was 
bolden  that  he  was  not  entided  to  any  protection. 
Bmd  r.  Rutt,  2  C.  &  P.  342.  [Abbott] 


CONSUL. 


Where  a  party  aets  between  one  indtvidoal  and 
aootber,  though  he  acts  as  consul,  yet  he  may  re- 
ceive foes,  but  not  wbere  he  acts  for  his  gorem- 
ment.  De  Lema  r.  Haldimand,  1  C.&  P.  183,  S.  o. 
1  K.  &  M.  45.  [Abbott] 


CONTEMPT. 

In  cases  of  contempt,  the  parties  are  to  be  per- 
sonally examined.  Farquharun  t.  Balfour,  1  Turn. 
197. 

A  party  in  a  prison  for  a  contempt  is  not  wiUiio 
the  jurisdiction  of  the  ecclesiastical  judge,  although 
he  may  hare  been  the  judge  who  pronounced  him 
in  contempt.     Bar  lee  y.  Barlee,  1  Add.  301. 

Costs  must  be  tendered  by  a  defendant  to  clear 
hia  contempt,  and  if  they  are  refused,  he  must  ob- 
tain an  order  for  discharging  the  contempt.  Green 
y.  Thompson,  1  S.  &  S.  121. 

In  the  absence  of  a  breach  of  g^d  foith,  the 
Court  wiH  not  interfere  to  relieve  parties  from  pro- 
Cess  of  contempt,  upon  the  term's  of  their  paying 
the  costs.    Heatan  r.  Tipton,  1  Buss.  S^S. 

Courts  of  equity  always  act  indirectly  by  process 
of  contempt,  except  wbere  the  decision  is  a  pen  a 
title  to  land,  in  which  excepted  case  tbey  decree 
poasession,  and  direct  tbe  sheriff  to  execute  the 
decree.     £•  /.  C.  r.  Kynaston,  3  Bligb,  165. 
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COKTRACT. 

(Al   CoNSTBDOTIOB. 
.     (a)  lagtntral. 

(^)  Cmdithn  pratdmu 

(e)  Peiiallv,  tr  Llquidaltd  DamojU. 

(B)  When  Valid,  or  iLLECAL. 

(C)  Stamp. 
rD)  CoFV  or. 

(E)  Pertoiimakce. 

(F)  Weien  ExroitCED  or  reueted  ACAixn  It 

Eon  ITT. 

(G)  Action  on. 

(a)   Fleudi«g.. 
0)  Etidence. 


(A)  CONBTBUCTIOH. 

(ii)  Ingntral. 

f,  (he  |jlBCe  of  ciecutJOD.  tha  purpOH,  mnd  tbe 
riouB  proT»ioDS  and  «xni«anoDi  o(  the  inabu- 
ent.  are  miLeriul  to  b«  considered  in  th«  cniutnie- 

If  II  word  hu  acquired  ■  particulgr  mcBDing  in  ■  for  ■ 
cecUin  iiide.  tbat  metoiDg  cill  be  applied  lo  il  in  Ilie  i 
CODSlruiDg-  a  irriUen  contiBCI  respecting  lb(t  Irtds  ;  il ; 
but,  Ibat  Itifl  word  has  ncijuiiecl  tlitC  pirliculir  itaU 
meaniug  lauit  ba  dialinelly  prored.  Taylcr  r. 
Brifgi,  a  C.  &  P.  5ai.  [Abbuli] 

Iba  Court  will  Dot,  in  conatmJDg  an  agreement  of 
(sU,  inleud  tbat  ■  party  meant  to  incur  tjia  liali  of  a 
loaa,  nilbout  >  chance  of  gain,  unleaa  there  are 
eiprraa  vorda  to  that  effect.  Hcfman  t.  Htyman, 
lLawJ.K.B.3,  a.c.  9D.  &R.74.a.c.  1  B.  tliC.7. 

In  Iba  case  of  a  reciprocal  contract,  a  patty  cannot 

k  lacriHce  •rbich  le  binds  bimaelf  to  make.  Wben 
a  tenant  ia  making  aucb  a  bargain,  ha  proiideaia 
the  other  coaditioni  of  the  leue  >  conBideration  for 
vrbat  be  givea  up  to  the  landlord.  Ruitmrgh  r. 
Soicritm,  I  Bligb,  166. 

'i'he  plaintifia  undertook  to  iniare  good*  lor  the 
defendanla  "  with  aucb  oamea  asibould  b«  to  their 
■Btiaf action."  In  an  action  for  the  premiumi  paid — 
Held,  tbat  it  was  not  neceaaary  for  the  plaiDliBa  to 
pioTe  that  tbe  namea  of  the  uoderwriiera  had  been 
Buhmitied  to.  or  approTed  tiy,  the  dsfendtnta. 
6Lbw  J.C.P.  155,  a.  c.  4  Bing.  6(i5,  a.c.  1  M.  & 
P.  6.i6. 

Where  letters  are  produced  to  proTS  an  agree- 
ment, the  aniner  to  tbe  irrritten  propoaal  muit  un- 
equivocally  and  eipre^aly  accept  llie  terma  pro- 
posed, without  tbe  introduction  of  new  matter. 
HMand  T.  Eyrt.  3  S.  &  S.  194. 

Where  the  conclusion  of  *  letter  conlatnine  the 
terma  of  n  contract  waa— ■'  It  ia  desirable  that  I 
have  your  aniwerper  return,  as  1  can  have  a  veuel 
to  charter  at  the  price  staled,  who  will  not  wait  any 
longer  for  my  answer ;  and  failing  him,  1  feai  1 
should  not  be  able  to  get  another ;"  Held,  tbat  theae 
words  amounted  (o  a  requeat,  and  not  to  any  part  of 
■  conlracL     Johnun  r.  Kitig,  S  Bing.  970. 

Ilia  defendant  sent  tbe  plaintiff  a  written  proposal 
for  tbe  purcbaae  of  tbe  leaae  of  bis  house,  retiuiring- 
(nmongat  other  (binga)  that  possesaion  abould  be 
given  "on  the  S51b^{  July,'' and  a  definitive  an- 


awer  within  sil  waaka.  The  plaintiff  in  auicn 
aaid  that  he  accapted  the  propoul,  and  would  pin 
poasaasion  "  on  tba  lit  of  Auguat  neiu"  Bafara 
Iba  eipiratioB  of  th«  ail  weeka  mentioned  in  tba 
dafendant'a  offer,  ha  withdraw  it,  and  the  plaialif 
thea  wrote  to  him  again,  itating  that  be  wai  wiUiif 
to  give  him  poaaeaaioa  according  to  iha  terma  of  kia 
propoaal ;  Held,  that,  as  the  plaintiff  had  »i  ac- 
cepted tbe  dafendant'a  offer  in  terma  before  the  lit- 
tar  had  retracted  it,  tbe  agtaement  was  sot  nm- 
Dieted,  and  ibe  defendant  waa  at  liberty  to  rsioaaoa 
It.  fiDKlJirig*  r.  CraRi,  6LawJ.  C.P.  166,  t.e. 
4  Bing.  653,  s.  o.  1  M.  Si  P.  717. 

A  parformai  wbo  ia  called  on  to  rewUDe,  in  e«i- 
aequence  of  the  illness  of  another,  *  part  in  wbiA 
by  pravioua  performances  she  has  acquired  oalcMly, 
ia  entitled  lo  reasonable  notice  pniioui  to  the  tiaaa 
of  performance,  auch  notice  to  be  pro|iOTaamd  ta 
the  reputation  at  stake.  Gnddim  v.  Priei,  I  C.&F. 
610.  [Beat] 

If  there  be  a  written  agraement  between  lanilloid 
and  tenant,  that  for  certain  premises  the  tenant  dull 
pay  1701.  a-year,  and  afterwarda  so  BrnDgeBBat  i> 
made  by  parol  tbat  SOL  a-year  aball  be  allowed  ml 
"'     '  'iB  landlord  ia  to  oocupyecartaiapart 


'raogem 


laa  to  reduce  llie  rent  payable  lads 
it ;  and  therefore  an  allegation  ia  oorred  which 
ataloaitlobe  170J.  HiUmi.  C«idUnd,  1  C.&F- 
691.  [Beatj 

A  propoaad  to  B  to  give  him  a  eartain  ton  far* 
lUrly-giit  gttri'  imaa  of  a  bouae,  with  possaaaiaa  w 
the  £5tA  July,  and  a  definitive  answer  waa  to  ba 
given  within  six  weeks.  B  about  three  urealii  iftar 
(be  proposal  wrote  that  ha  ascepted  it,  and  woald 
give  poeaaaaion  on  tbe  lit  of  Aagutt^  A  in  a  Ibt 
days  wrotB,  withdrawing  bis  propoaal.  Some  liaa 
after  this,  and  juat  befbre  the  end  of  tbe  aii  ira^ 
B  wrote  that  it  waa  by  misUke  be  had  offered  po»- 
session  on  tbe  let  of  Auguat,  and  stating  that  ha 
waa  ready  to  give  it  acciirding  to  ths  proposal:— 
Held,  at  Nisi  Priua,  that  the  letter  of  B,  offeiiig 
poaaeaaion  in  August,  wis  not  an  aeeeptanca  of  A's 

Eroposal,  and  that  A  had  a  right  afterwards  to  rstract 
ia  offer,  and  having  done  ao,  tha  second  letter  of  B 
amending  the  offer  of  poaaeaaion.  was  too  1>I& 
Raulltdgi  T.  Gvaat.  3  C.&  P.  «67.  [Beat] 

If  one  undertake  to  fnmiih  a  naw  bialorr  of  ■ 

I  fumtsbinf  * 

faoentir 

existing  history,  with  his  own  continuations  and 

some  sddiiions.      Faimt  r.  Duniwu,  9  C.  &  P.  33£. 

[I'enterdcD]  • 

Time,  from  tbe  nature  of  the  property  sold,  may 
be  of  tbe  esaance  of  the  contract.  Withy  r.  CMtU, 
1  Uw  J,  Chanc,  117,  s.C  1  Turn.  79. 

In  bargain!  for  Ibe  purchase  of  stocic,  time  ia  of 
the  essence  of  the  contract.  Doliiril  r.  Hcthidild, 
S  Law  J.  Chanc.  1S5,  s.  c  1  S.  &  S.  590. 

In  a  contract  for  the  purchase  of  timber,  timt  ia 
of  the  eaaence  of  the  contract ;  and  if,  by  diScnllis* 
improperly  raiaed  by  tbe  vendor,  the  timber  ia  prs- 
vented  from  being  fi^Iled  and  carried  away  at  tba 
time  limited  by  the  agreement,  the  Conrt  will  not 
afterwarila  enforce  the  performance  of  the  cootnet. 
Arhoriglil  T.  SimldrS  Uw  J.  Chanc.  49. 

A  party  agreed  in  writing  to  purobaao  the  Bii) 
coach  concern  between  Darby  and  LeioMtar,  pi«- 
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wided  tbe  Postmsfter  conaented.  The  party  after* 
wards  took  poMession  of  it  with  the  risk  of  obtain- 
lag  that  ooBseot :  The  Court  held,  that  the  proriao 
had  been  waived.  Jdanifield  t.  Chtthfn,  2  Law  J. 
K.B.  85> 

If  G  end  B  claim  a  chattel,  and  G  eaya,  if  6  wiH 
make  an  affidavit,  that  the  property  ia  hia,  he  will 
relinquiab  all  his  right  thereto,  and  B  makes  an 
affidavit  to  that  effect-^5«in6/«,  that  it  is  not  coo^ 
duaive  agatnac  G'a  right  of  property.  Gom*t  v. 
Ba«,  3  Stark.  160.  [Abbott] 

Where  a  father  signs  an  agreement  to  the  follow- 
ing  effect — that  '*  I  agree,  on  behalf  of  my  daughter, 
MAP,  that  she  shall  perform,  daring  the  remainder 
of  this  season,  for  a  oeruin  sum ;  and  I  alao  con- 
sent, that  ahe  ahall  enter  into  articles  with  M,  if  he 
requires  her  performance  for  the  three  following 
seasons:"  Held,  that  an  action  lies  against  the 
father,  for  non-performance  of  the  firat  part  of  the 
agreement,  but  not  for  the  aecond,  it  being  merely 
a  coneent.  Morru  v.  Patau  1 C*  &  P.  189.  [Abbott] 

A  debt  ariaing  upon  a  contract  made  in  England 
mvst  be  considered  as  an  English  contract,  though 
the  services  are  to  be  performed  in  Scotland.  There- 
fore, where  the  Admiralty  Court  in  Scotland  gave 
interest  on  a  contract  which  did  not  carry  intereat 
in  Engiand, — it  was  holden  not  to  be  recoverable. 
Arnoit  V.  Redftm,  2  C.  &  P.  88.  [Best] 

A  court  of  equity  will  reform  an  inatrument  by 
making  it  conformable  to  the  intention  of  the  par- 
ties, even  though  the  person  seeking  this  relief 
should  be  the  solieitor  by  whom  the  instrnment  was 
drawn.  Ball  v.  Stori§,  1  Law  J.  Chanc.  214,  8.c. 
1  S.  &  S.  210. 

(6)  Condition  jnraxdent* 

Under  an  agreement  "  for  the  delivery  of  goods  on 
mrrival,  to  be  delivered  with  all  convenient  speed, 
but  not  to  exceed  a  given  day,"  the  arrival  in  time 
for  the  delivery  by  the  day  named  is  a  condition  pre- 
cedent. AUm/n  V.  Piyor,  1  R.  &  M.  406.  [AbboU] 

The  giving  a  receipt,  by  the  commander  of  a  ves- 
sel to  die  shipper,  for  goods  brought  to  him  for 
shipment,  does  not  affect  the  right  of  the  oonaignee 
to  sne  the  shipowner  for  injury  to  the  goods,  se- 
eming between  the  giving  auch  receipt  and  the  ship- 
ment Where  goods  were  to  be  paid  for  withm 
tbree.months  after  their  arrival  at  a  foreign  port,  the 
arrival  is  not  a  condition  precedent,  if  the  order  for 
them  contains  directions  lor  them  to  be  dispatched 
after  insurance  is  effected  :  for  the  insurance  is  for 
the  protection  of  the  consignee.  Fragano  v.  Long, 
3  Law  J.  K.B.  177,  s.  c.  4  B.  &  C.  219,  s.  o.  6  D. 
&  R.  283. 

By  an  agreement  on  the  completion  of  work, 
a  certificate  of  approval  waa  to  be  produced, 
aigned  by  a  third  person — it  appeared  on  the  trial 
of  an  action  on  such  agreement,  that  the  bill  of 
charges  had  been  referred  to  such  third  person,  who 
signed  the  following  memorandum : — "  On  examin- 
ing the  annexed  bill,  and  considering  the  oircum- 
staiicea,  I  am  of  opinion  that  a  reduction  should  be 
made  of  UL  1 U.  6d.  A  B."  A  B  being  called  aa  a 
witness,  stated  that  he  diaapproved  c?  the  work, 
and  would  not  have  signed  any  certificate  of  ap- 
pTovml.  The  jury  found  for  th'e  plaintiff,  and  the 
Court  would  not  disturb  the  verdiet.  D€..VUl€  v. 
Jmoid,  10  Prioe,  21. 


Where  a  canal  oooqpany  are  bonnd  by  aot  of  par- 
liament to  keep  the  banks  of  the  canal  in  good  and 
sufficient  repair,  in  an  action  to  recover  damages 
againat  the  owner  of  adjoining  land  for  digging  pits, 
whereby  a  portion  of  the  bank  fell  in,  it  is  neceasary 
for  the  company  to  shew  the  performance  of  the 
condition  precedent,  that  the  bank  waa  in  that  effi* 
eient  state  of  repair  required  hy  the  act,  when  tho 
alleged  cause  of  action  accrued.  Stafford^urt  Candl 
Company  v.  HalUn,  5 Law  J.  K.B.  154,  a.  0.6  B.  & 
C.  317. 

The  terms  of  a  contract  being  as  follows:  '*  1st 
April  1826,  sold  W  P  one  bale  of  sponge,  at  lOi. 
a  pound,  and  bought  of  them  yellow  ochre  at  51.  a 
ton,  to  be  delivered  on  or  before  the  24th  inst." 
Held,  that  the  delivery  of  the  ochre  by  the  24th  to 
the  extent  of  the  price  of  the  sponge,  was  a  condi- 
tion precedent  to  the  delivery  of  the  sponge.  Patktr 
T.  Hawlingi,  5  Law  J.  C.P.  174,  s.  c.  4  Bing.  280. 

(e)  Penalty  or  Liquidattd  Damages, 

The  Court,  in  determining  whether  a  nominal 
sum  made  payable  on  the  breach  of  the  conditions 
of  the  contract,  be  in  the  nature  of  a  penalty  or  of 
liquidated  damages,  will  be  governed  by  the  inten- 
tion of  the  partiea ;  but  if  that  be  doubtfnl,  by  rea- 
son and  equity,  generally,  as  it  appears,  inclining 
to  consider  such  sum  as  a  penalty.  Davit  v.  Ponton, 
5  Law  J.  K.B.  112,  s.  c.  6  B.  &  C.  216. 

Where  an  agreement  stated*  that  if  either  party 
did  not  fulfil  all  and  ewery  part  of  its  atipulations, 
he  who  failed  was  to  pay  the  other  5002. ,  thereby 
settled  and  fixed  as  liquidated  damages :  Held,  that 
this  was  not  a  mere  penalty;  but  the  defendant, 
having  committed  a  breach  of  the  contract,  waa  liable 
to  pay  the  whole  of  the  500i.  Reiilyv*  Jonee,  1  Law 
J.  C.P.  105,  a.  c.  1  Bing.  302,  s.  c.  8  B.  Mo.  244. 

A  agreed  with  B  to  sell  to  him  the  stock  and  die 
TOod-will  of  his  business,  and  to  demise  to  him  his 
house  in  which  the  business  was  cairied  on,  for 
which  B  was  to  pay  800/.,  and  to  take  furniture  and 
fixtures  at  a  valuation.  They  were  afterwards  va- 
lued at  174/. ;  400/.  waa  paid  to  A  at  the  time  of 
executing  the  agreement,  and  B  agreed  to  accept 
and  pay  two  bills  of  exchange,  one  for  400/,  payable 
twelve  montha  after  date,  and  the  other  for  174/., 
payable  two  montha  after  date ;  and  A  agreed  not 
to  carry  on  the  buainess  within  five  miles  of  the 
house,  and  for  the  true  perfonnanoe  of  this  agree- 
ment each  of  them  did  thereby  bind  and  oblige 
himaelf  to  the  other  of  them  in  the  penal  sum  of 
500/.,  to  be  recoverable  for  breach  of  the  said  agree- 
ment in  a  court  of  law,  as  and  by  way  of  liquidated 
damages :  Held,  that  this  sum  was  a  penalty,  and 
not  liquidated  damagea.  Davit  v.  Penton,  5  Law  J. 
K.B.  112, 8.  c.  6  B.  &  C.  216. 

An  agreement  not  under  seal,  for  the  lease  of  a 
public  bouse,  contained  a  clause  that  the  party  neg- 
leotinrto  comply  with  his  part  of  the  agreement 
should  pay  the  sum  of  100/.,  mutually  agreed  upon 
to  be  the  damages  aacertained  and  fixed  on  breach 
thereof:  Held,  that  the  party  making  a  default  was 
not  liable  beyond  the  damagea  actually  sustained. 
Randai  v.  Everett,  1  M.  &  M.  41,  s.  c.  2  C.  &  P. 
577.  [Abbott] 

In  an  agreement  for  the  sale  of  a  public  honse,  it 
was  stipulated,  that  Uie  seller  should  not  he  concern- 
ed in  carrying  on  the  business  of  a  publican,  within 
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■  ail*  froMtlia  boon  bahtd  putad  witk,  "  madu 
tUptwl  Mn  of  MOf.  th«  OBW  to  bo  mcoTenblBaa 
wd  fa  linMsMrf  <ldiHg<i."  NotwitliBlucliBK  tbia, 
ba  spcBM  ■  poUic-bonte,  iboat  Cbrea  qntrtera  of  ■ 
niU  oC  Ho  erideBcg  of  aetml  damage  waa  pnn 
bj  Oe  pUatiff,  bat  for  tha  dafaadaBt  aama  wit- 
■MHB  Maud  that  Iba  plaisdlF  bad  apokan  of  tba 
ibJuj  m  bM  couidenUa.  It  waa  bald  at  Niai 
Fnaa,  tkat  tba  wbola  aam  wu  raoo*«rabla  aa  •tipn- 
Wad  dmi^m,  bat  laft  u  tba  fmrj  to  alata  whtt 
iraa  tbe  aebnl  damaga.  Tba  JD17  found  for  tba 
whola  Hai,  a«d  tba  Caait  of  CouaaoD  Plaaa  rafiuad 
ta  fTMt  a  aaw  tiial.  Criidfi  t.  Btftm,  3  C.  Jc  P. 
MO.  [BaM] 

(B)  When  Valid  ok  Illegal. 
[Saa  LoiD'a  Dav— FkACM,  StATUn  or.] 

A  moat  ia  iiada  may  ba  told  hf  •  tiadar,  who 
iB*7  raatnin  biaaalf  ^eiianll^  fhnti  tba  naa  of  it. 
3raM  T.  IfAiutMif,  1  Law  J.  Chuc  4t,  a.  o.  1  S. 
It  B.  74. 

Aa  agraaaMlit,  batwacD  tba  ownar  of  oDa  Eiit 
W"""»  aad  tha  captain  of  aootfaer,  tbit  A»  lattat 
duald  axebange  hia  eammand  with  tha  oaptiio  of 
MMMbar  ahip,  of  whicb  tba  dafandant  waa  alao 
vmmLi,  ia  wit  iUagal ;  aad  luoh  an  eichaiigti  of  coai- 

actioa  of  aaanapait  for  tba  braacb  of  tba  ayiaiant, 
omI  tba  jnijamj'  take  into  cooaidantion,  W  way 
cl  dan^aa,  tba  profili  of  ■  toji^  wfaidi  baa  Hot 


kJ.  C.F 
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3.  »  Baig.lt9,  a.  0.  9  B.  Mo. 
4ftf,a.a.lC.&P.344. 

Ab  agrawant  belwaen  two  eoacbnaaten  aot  to 
oMoaa  aacb  otbar,  or  riiarga  bigbai  prioaa,  ia  lagil. 
Mtmrn  T.  Griffin,  S  Cbit  407. 

If  A  amploja  B  la  run  aa  ill^al  race,  fi  cannot 
■M  A  lor  tba  atipnlalad  rawaid.  CMta  t.  Hmttm, 
3  Stark.  61.  [BaylarJ 

A  oootnct  altered  into  hj  a  laoalio,  fbraitielaa 
niitaUa  to  faia  degree,  ia  not  Toid,  in  tba  abaenoe  of 
fraad,  notwitbaumdiog  en  inquiiition  of  lunaoj 
findiag  tbe  part/  to  ba  of  onaonnd  niiad  at  iLe  time 
tbe  ■aceaaarjae  ware  eapjdied.  Baifrr  t.  Pgrli- 
aauth,  5  B.  k  C.  ITO,  a.  0.  T  D.  &  R.  614. 

In  ID  aetioB  on  a  contiaet,  it  i*  no  dalsBea  tbnt 
tka  dafaDdint  ia  of  nnaabnd  mind,  onlen  tbe  pUin- 
tiff  kaew  of,  or  in  any  way  took  adrantage  of  bia 
iaoepaeity,in  ardartoimpoaaonhim.  Brimitt.Jod- 
drtU.  lU.&U.iaS,  a.o.3C.&P.30.  [Tenterdea] 
Aralid  oootraot  nay  be  efl«ctad  by  perfect  notaa, 
nignad  by  tbe  broker,  and  d^rared  to  tba  partiat, 
altbongh  hii  book  be  >ot  aignad :  bat  wbera  tbe 
broker  dalirera  a  diSeraot  note  of  tbe  conlnet  to 
ricb  of  tbe  eontncling  putiaa,  tbe  contract  ia  in- 
tiJid.  GraaJ  t.  FMclm,  5  ii.  &  C.  436,  a.  c.  8  D. 
u  R.  »9. 

A  broker  baring  a  ganaral  tothoHty  to  purcbaae 
>]ritca  tar  our  paraon,  hariDg  purcbaaed  iome  lor 
ifiat  pnwn  m  a  Galnrday,  went  to  Baolber  permn 
'.a  Ibe  Hsoday  and  oServd  tbem  lo  him  for  aale. 
•  >yia«  (bat  ha  would  dsliTer  the  conlract  00  tbe 
'  irmOtr.  Tht  penoB  to  wbom  tboy  ware  offered 
'  ul,  tbit  be  Doat  hare  tlie  contract  on  that  day 
'  '  •  kindly),  A  bought  note  waa  accordingly 
'M-i.Ttio^  to  him  on  the  Snnday.  'Jlia  broker  coald 
"^  mj  wban  be  nada  out  a  Bold  note  for  tbe  ran- 
4«* .  *Utfc«f  it  waa  witbtB  a  wert  or  mora  fton 


Monday  or  Tneailay.  Tbe  entry  i* 
tba  broker's  book  waa  not  aigned:  Held,  Srat, 
tbat  the  contract  waa  not  anCciabt  nder  tlie  Sta- 
tute of  Franda ;  and  aecondly,  tbat,  auppoaiDg  it 
were  to,  yet  tbat  it  would  be  raid  on  aecoval  of  in 
bBTing  been  made  on  a  Sunday.  Smlh  y,  Spcmv, 
«  C.&P.  544.    [Beat] 

The  r  Geo.  f ,  c.  8.  the  Stoek-iobbing  ad,  doM 
not  BitBod  to  CokimbiaB  bonda.  HinAmem  r.  Bim, 
3  Stark.  158.  ^Abbott^ 

Aa  aotioD  will  not  lia  apoa  a  eentfet  for  ^  «da 
of  Mni  by  Ibe  boMm,  u  aoeb  craiiract  la  ia  eoab*. 
TantioB  of  tbapTDTiaionaortba  9f  Cat-.  S,e.  8,  a.!. 
TyioB  T.  TItoaiat,  1  M'Clol.  &  Y.  119. 

An  agTMioHBt  made  iu  couaidantion  tbat  a  cie. 
ditor  abal]  withdrew  bia  oppoaitiop  to  aa  [natrfreat, 
ia  illegal,  unleia  the  aama  be  mads  witb  tba  uoanl 
of  Ihereatof  tbeereditore.  if  amajF  r.  Raaatt,  fi  law 
J.  K.B.  S4B,  A.  c.  8  B.  &  C.  4!ll. 

Under  tba  34  Qeo,  3,  e.  68,  a.  14,  an  oaaotory 
agreement  to  tranafer  a  ahara  of  a  afaip  ia  Toid,  aa- 
leaa  it  conteinanrecilalof  thsaartifieataofregiltij. 
Biddill  T.Ltider,  1  B.  flc  C.  9tT,  «.  0.  t  D.  &  R.4M. 

Stmbb,  ibata  cODtnoC  to  diacontinoa  aa  indict. 
ment  ia  ill^al,  and  cannot  be  enforced.  Efisartt)  T. 
BM,  3  Law  J.  CJ>.  160,  a.  c  t  Bing.  ti»,  t.  e.  IS 
Price,  lit. 

A  written  agreement,  ■'  to  remaia  witb  A  B  Iwa 
yean  for  tbe  pnrpoaa  of  leaning  a  trade,"  iaiM 
binding  for  want  of  an  engaganient  in  tba  inan. 
■mt  by  A  B  to  teach.  Len  r.  IVikifEaBib,  6  Uw  J. 
C.P.  113,  a.a.  5  Ding.  34,  a.  0.  f  H.  h  P.  86,  a.  e. 
3  C.  &  P.  tB9. 

According  to  all  law,  and  upon  prindple,  when 
tbara  ia  fairly  a  doubt  aa  to  &v  rigbla  of  paitjaa, 
and  an  agreemeDt  withont  fraud,  it  is  binding.  Ii 
a  eaae  of  doobt  aa  to  Ifgitinwoy,  an  agreement  be- 
tween ctaimaala  to  diride  tbe  property  ia  nUd. 

Tbe  caaa  ia  differeut  where  tbare  ia  «  qntetiee, 
Wbetber  the  paitie*  dealt  witb  eqaal  kaowledn  i 
tba  BubjesL 

So  where  (aa  in  tba  case  of  Ooritu  v.  Ctirim) 
Ihore  ia  a  eupprealion  of  •  material  fact  by  one  of 
the  pattiei,  vii.  the  priTata  marriage  of  tba  fadua, 
which  the  defaadant  knom,  and  ealla  a  raen  oeia- 
mony.  Tbe  fast,  wbatarer  ita  obancter  may  bare 
been,  abould  be  eommanioalad  at  tbe  tiaw  of  tba 

tbe  faiiBsa* 

and  ralidi^  of  tba  transaction  between  bmthaia  oa 
a  quaation  of  tigbta  depending  upon  legitimaoy. 
HutthiHi  t.  Dkkim,  i  Bligb,  348,  949. 

(C)  Stakp. 
Two  paisona  amend  into  an  agrtaunl,  whicb 
waa  Btonpad,  for  letting  land.     One  of  tbem  coai- 

Elainad  (hat  be  thought  tbe  other  would  not  perfbrta 
ia  contract, — whereupon  a  tbird  person  lOBda  a 
propofo/  in  writing,  tbat  if  tbe  contract  waa  broken, 
he  would  let  land  on  the  same  Isrma.  The  (irat  cob' 
tnct  waa  not  fulfilled  ;  aad  it  was  nrbally  agreed 
that  tbe  propoaal  abobld  be  accapCcd. 

In  aupport  of  an  action  for  a  braaeb  of  ibe  teram 
of  the  first  tgraemeat ;  Held  not  neceaary  tbat  that 
propoial  abonld  be  atampsd.  DratI  j.  Btokh,  3 
Law  J.  K.fi.  lll,a.o.  3B.atC.665,*.c.  5  1>.  ft 
R.5BS. 
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As  ^;re«iiiait  eoBtakdvg  tb«  tpMiiksatieii  ^ 
ptodB,  tnd  «B  midwUkiog  **  to  finish  thorn  in  a 
tradopnanlike  mmnner,"  does  not  nquure  a  ttanp, 
houig  a  contract  for  the  sale  of  goods,  and  not  mak- 
ing tbem.  Hughu  ▼.  Brud,  3  G.  &  P.  159.  [Abbott] 
If  parties  enter  into  a  written  agreement,  which 
is  duly  stamped,  and  indorse  terms  on  the  back  of 
of  it  Tarying  the  original  agreement,  snch  new  terms 
will  not  be  admissible  in  evidence  without  a  fresh 
stamp ;  and  the  indorsement  of  soeh  terms  must  be 
oonsidsred  as  patting  an  end  to  the  original  agreo« 
ment;  and  thesefare  the  plaintiff  cannot  reoovef 
upon  either,  but  most  be  noiBsuited.  Ased  ▼•  D§gr€, 
7  B.  &  C.i61,  s.  c.  «  C.  &  P.  6t4. 

Wbeie  A,  a  common  carrier,  on  receiTing  S€OL 
from  B,  undertook,  by  a  meau>random,  to  deUrer 
it  to  C,  fire  and  robbery  excepted,  in  consideratimi 
of  the  carriage  being  paid :  Held,  that  as  the  ostk 
riage,  the  ssl^eet  mstter  of  the  ag^reemeat,  did  not 
exceed  M.,  it  was  admissible  in  evideuce  without  a 
ftamp.    Latham  ▼.  Ruiley,  1  R.  &  M.  IS.  [Abbott] 

The  plaintiff  had  lotit  his  part  of  an  agreement 
under  seal  after  it  had  been  duly  stamped. 

At  the  trial  of  an  action  on  the  agreement,  the 
^s&ndant,  upon  notioe,  produced  his  pa^t,  unstamp- 
ed, and  the  plaintiff  the  draft  of  the  agreement. 

Held,  that  the  defendant's  part,  nnstsmped,  might 
be  reseired  in  evidence.  Jfuna  ▼.  GMcld,  9  Bing. 
292,  s.  s.  4  C.  &  P.  97. 

(D)  Copy  OF. 

If  the  eep7  of  an  agreement  be  obtained  under 
a  judge's  oraer,  it  will  be  upon  this  condition,  that 
tas  defendant  ritaU  not  object  to  the  insoficiency  of 
the  stamp.  Priet  t.  Aeiritiy,  1  C.  &  P.  406.  [Perk] 

Where  the  plaintitf  and  delnndant  were  about  lo 
SBtsr  into  partneiship,  and  the  attorney  for  the 
latter  prepared  a  draft  of  an  agieement,  on  which 
the  terms  of  the  partnership  were  to  be  founded ; 
sad  the  plaintiff's  attorney,  haviog  perused  and 
amrored  of  it,  ret«rae4  it  to  the  deiNidant»  wfa> 
ansrwards  caused  a  deed  to  be  engrossed  from  it, 
whieh  he  signed,  but  which  wss  neHber  signed  aor 
exeeatedby  the  plaintiff:  The  Oottit»  on  applioa^* 
tica  by  the  latter,  for  a  copy  of  the  deed  and  agree- 
meat,  would  not  order  the  defeadant  to  grant  an 
iaspeetioa  or  caof  of  sack  deed,  but  confined  such 
applieatio&  to  the  draft  of  the  agreement,  on  the 

nude  that  the  ple&atiff  had  no  interest  in  the 
,  he  nerer  having  executed  it,  and  that  tile 
deCoidant  did  not  hold  it  i^i  the  character  of  trustee. 
Raulifi  r.  BUaibff,  3  Law  J.  C.P.  908,  s.  c.  3 
Bing.  148. 

After  so  sf^raement  had  been  entered  intO/  be^ 
tween  a  player  and  a  manager  of  a  theatre,  the  tret* 
auer  auda  a  memosaiidum  of  it  im^k  book  kdpt  by 
him  for  bis  private  use.  There  wsi  not  any  other 
wiittea  aecoant  of  the  agrseSMiit  The  Court  weald 
not  direct  a  copy  to  be  giroD  te  die  player  on  suing 
the  muiager.  DiMiH  r.  BUiti^m,  5  Law  J.  K3. 9f « 

(£)  PBRffOMIAIlCE. 

[See  BpBCf  PIC  PiRFoRVAivcfE,  add  jwit,  F.} 

SmbU-'K  one  party  oaiyt  sigps  a  coatract,  the 
«ther  aiay  enforce  it. 

,  But  ftuert*— Whether  the  party  who  has  signed 
u  sot  at  liberty  to  reoede  fttfb  the  icntnct  «iUitil 


SPBM  act  has  b«»«  dene  by  the  othef  party  to 
himself  1 

Whera  a  contiaot  is  signed  by  one  party  oaly,  aad 
the  other  filort  a  bill  for  a  specific  performance,  it 
win  make  the  eentract  bmding  on  himaelf.  IferCta 
T.  Mitchell,  S  J.  Sc  W.  4ifi,  7,  8. 

A  man  must  complete  the  things  required  (tf  him^ 
before  he  can  charge  for  it ;  therefooe,  if  he  exe- 
eutas  it  ia  such  a  manner  as  that  no  benefit  results 
to  his  employer,  he  is  not  entitled  to  any  compensa- 
tion.   Hammond  t.  Holiday,  1  C.  &  P.  384.  [Best] 

Where,  in  sn  action  of  assumpsit  tbr  curing  497 
iheep  of  the  scab,  it  appeared  that  the  pilaintiff  agreed 
h9  should  not  be  paid  anything,  unlets  he  cured  all  t 
It  was  holden  that  he  could  not  reeorer,  because 
figorty  out  of  the  flock  were  not  ciued*  Batet  t. 
ZradMn,  6  D.  &  E.  d. 

An  engineer  was  employed  to  form  plans  and  make 
estimates  for  the  ereetioe  of  a  bridge.  He  intratted 
aqether  to  examine  the  be^  ef  the  river,  who  iapoite4 
it  to  consist  of  hard  marl  rock.  Oa  that  report  &e 
eDffineer  made  his  estimatea.  It  tamed  out  that  the 
bed  of  ths  river  was  not  hard  anarl  rock,  hot  that  an 
additional  evpeaas  for  piles  was  aecessary :  The 
Court  held,  toat  the  engineer  was  not  entitled  te 
apythip^  for  \u$  work  and  labour,  inesntioh  as  by 
his  negligence  the  party  had  been  deceived  in  the 
matter.  Mm^ypmny  v,  Hortiaiui,  3  Law  J.  K.B. 
6^,  S.O.  1  C.&  P.  35fi,  s.  c.  jt  C.  &  P.  378. 

It  WM  agreed,  on  the  sale  of  a  large  quantity  of 
oats,  that  they  should  be  "  delivered  ia  Aprii,  or 
sooner,"  alongside  a  sloop  or  warehouse  of  the  ven- 
dees. A  vessel  arrived,  with  the  oats  on  board, 
alongside  such  a  warehouse,  on  the  29th  of  April, 
but  it  would  have  occupied  four  days  to  unload  her. 
The  vendees  refused  to  accept  tiae  oats. 

Ths  Court  held,  that  there  had  not  been  deliverf 
within  the  time  stipalsted,  and  Aat  the  vendor 
eould  not  recover  the  price  of  the  oats  fixed  in  the 
agreenient.  Cog  v.  Todd,  4  Law  J.  K.B.  34,  s.  e. 
7D.&B.  131. 

Although  an  entim  contract  is  not  divmible,  and 
a  part-pesfonnaaoe  cannot  theiefbre  be  tSwaubjeot 
Of  an  action  on  the  eontnct  itself;  yet,  if  there  be 
part-penfOKmanse,  with  the  asaeat  of  both  partiea^  an 
action  may  be  maintaiaed  to  recover  a  fair  vakie  os 
Howard,  in  respect  of  thstpart-parforraance.  St^t&n 
V.  QoBson,  4  Law  J.  K.B.  199,  s.  e.  5  B.  fii  C.  376^ 
«.o.8D.A:R.lS0. 

Where  the  subjeot^mattar  of  the  contract  is  the 
trade  aad  goodtkv^iU  of  a  pqblio^hoaae  at  a  fixed  time; 
the  giv^  day  ia  the  essence  ef  the  ooatract ;  and  ad 
offer  to  pay  op  the  leUowing  day  is  of  no  avaik 
CMstev.  3\71,  lRufli.3?6..     . 

Where,  under  an  agreement,  A  uadeutook  td 
traaafiBr  a  pahlio-honse  and  assign  th^  licences,  and 
B  te  pay  the  goodHartil  at  a  specified -period,  under 
peBalties,<*^it  wsaholdsa,  first,  that,  as  A  wss  oaiM^ 
tb  sssiga  the  lieeuces,  aad  B  to  pa^  the  money  at 
the  time  of  appotatmeat,  theaeoatraot  was  at  an  end ) 
seooadly,  lliat  a  cheque  on  a-  biewariooiild  not)  be 
deemed  aa  offer  to  pay,  aHhoagh  itwas  pKmed  to  1M 
tlie  usual atpde  olsattling  snob  a  transaction)  sad, 
lastly,  that,  the: contiaot  beia^nsoinded,  B  mi|rht 
sooover  baqk  his  deposit  Ctmrkt  w^  Kittg,  t  &  ft  P. 
SB6,a.e.  1B.&M.894. 

Aawkeeaaagre^pDeBftwi^  BfinrtheSaleofpremivaB^ 
«k  timtiaio  in  the passsssiea  of  O,  andse  an  agipe* 


CONTRACT— (Wbiu  wmkcw  ob  mlibtkd  in  EqDitT). 


nt  forfcor7«wi.  (t]ir«e  of  which  b«TB  aipind.) 

I  imderukM  to  B  ihithsiril]  da  aucb  rapiin  m 

l.'fl  undone  bj  C  at  the  Bipimion  offaii  (C'l) 

:iTirv.     B  mikti  id  (^reiRiitnt  with  C,  in  puuu- 

.'  o'r  which  C  qniU  be(br»  lbs  end  of  the  four 

.  i^iving  the  premitea  out  of  rspiir.     StnAli, 

'    \  ]•  boDiid  Co  parrom  the  repain  it  the  time 

I  tjDitttiig,  though  it  ii  b«fore  the  eipintimi  of 

-  niiiicy,  la  orealed  b;  the  agTaaineDt  batiraen 

I  <;.     Goadiaa  r.  Gauldtmilh.  3  C.  dc  F.  35S. 

:  ii  pirty,  by  hia  own  wilfgl  art,  diwhla  bimielf 
LI  pprfbnoinf;  •  contract  lo  be  executed  upon  • 
^mgnncj,  alUiougb  itmaj  be  poaaiblafor  him  to 
ijii  the  power  of  cooipleting  it,  when  that  con- 
■<  ticv  ahall  happen,  ^el  the  diaabilitj  to  occa- 
.  <l  vrillbeiinflicienlbreicli  togira  an  immediala 


nor  afadold  come  into  poMeMioD,  and  after  thia 
'i-muttt,  b«t  beflm  ta«  lotaally  hecima  poaaoawi, 
K'cutwl  I  ranawad  leaaa  to  other  partiea  than  the 
»iili  wbom  be  had  mada  such  agreement;  it 
fi«Id,  that  an  action  broncbt  immMiiatelj  ibere- 
II  ii-tt  not  prenutura.  Fori  r.  Tiley,  5  Law  J. 
..  ]69,a.c6B.&C.St5. 

I  general,  a  ecrart  of  «qnitj  will  not  direct  any 
i.ri'  aa  to danuga auaUiped  bj  the nou-perfoim- 
I  r  ID  igreemeal.  iVUlitnu  T.  HigiutI,  6  Law 
hiinf.  1(5. 


upon 


Eourrv. 
[3*«  SPEOino  Feafoamince.] 

. ,  bf  jng  a  yonnger  chitd,  beeomea  entitled, 
i!''*ih  of  bat  fatber,  by  hia  appointment  ubusr  a 
ri'-Kfl  MttlanieK  to  L,  aa  a  portion  charged  on 
■  .  and  to  IMMJ.  Bttder  Ml  will,  cbarging  only 
|.irannalty.  The  other  younger  cbildrra  be- 
I  intitled  (oainiUr  porlioniand  btqueaU.  The 
.11  wM  entitled  to  a  join  to  re  dmIct  tba  ulUe- 
I .  and  plat*  and  beuaifaold  foniitiira  nader  the 
It  fai  aldsit  aon)  eatara  npon  the  estate, 
oftbe  lettlement, and  beinf  in 


'.I  ui.ineraaaa  ofthe  joiDtnra  orthe  widow,  aad 

|.'.ri>ona  of  Ilia  yoonger  ehildren.  with   W,   a 

..   ri  Tritrd  of  llie  family,  aeliog  a*  the  agent  of 

v'il  ■•  the  widow  and  TOongBr  ohildreD.     In 

ir.«  of  Ihia  eorriaipondeoea,  he  prapoaea  by 


.  -"d  Jlr. 

,.  Mad  wlinaa,  wbiah  if  don*  accordngly. 
II, ■  intariiri  bad  b«an  paid  Sot  tarn  yaar,  a 
lA  trntthm  """  '      ' 

..  .v^M  u 

..-..luHt'it 

•iM>i«lill,iad  thuls 


>d  by  bin 


■ll^  whid  b«long*d  to  the  widow  and  tba  yonger 
obildran  under  tba  will ;  and  h«d  received,  without 
objection,  accounts  from  hi*  agent,  inalading  Iht 
ellowancei  ptid  to  the  widow,  and  the  jouDgar 
children,  by  way  of  intereit  upon  the  inereusd 
portion!,  &c. 

Upon  •  bill  by  A  and  C,  to  enforce  the  paynent 
of  the  increaied  portion,  to  n-hidi  the  widow  and 
tbe  other  younger  children  were  derandaati,  and  by 
tbeir  aanwen,  aubmittpd  lo  perform  tbe  conditioDa 
—  which  the  increaee  of  portioi 


le  cotreapoK' 


it  of  A'a 

V,  lA  Wforwl  M>  if'eiMate.  Upon  the  fritb 
.4/«MW>rniMfMO,  A  •aJCtalarmarried.  Tba 
t  irww  «.-  tn*"**"!  [icrlion  wi*  paid  by  tbe 
/.I  K  III  4  ■id  f  lirt  three  *eara  after  iba  mar- 
Mi,  be/ |i 


Held,  thai  tlie  effect  of  the  « 
denoB,   with    oil   t 
amounted  lo  an  agreement  which  the  court  orsquily 
ODgbt  to  enforce. 

In  the  letter  on  which  Ihahnabind  and  wife  nlied, 
ai  tbe  agreement  in  conaidenlion  of  the  nirTiiga, 
B  uya,  "  I  can  neier  be  reconciled  to  th*  nurriags, 
&0."  Ihen  be  proceeda  lo  speak  ofthe  amngemeDt 
between  hint  and  hia  family,  and  repeaU  hia  part  of 
the  agreaiDent  la  to  the  yousgar  children  :"  40001, 
•aoh,  lo  be  aeeured  on  certain  tandi ;  my  •iaier'i  (o 
be  aeeured  to  heraelf  for  life  ;  then  among  her  ebil. 
dren,  &o."  After  atatiiig  the  condition*  lor  thii 
incraaia  of  portion,  be  concludaa,  •■  Tbia,  I  think, 
is  an  abatract  of  tbe  agreement,  and,  whan  pntiDiO 
the  form  of  a  d*ed,  if  aaaanled  to  by  thain,  I  ib 
ready  to  •laoute  at  any  tima,"  And  he  edd*.  •'  I 
will  not  anlangla  myaelf  with  Mr.  J  R  ((h«  kni- 
band),  ir  Ihia  match  goEi  on,  I  will  neither  meddle 
nor  make  with  it  or  their  letllementa," 

Wbatbei  auch  a  letter  written  befora  tlie  mirrii;;* 
to  W,  the  common  friend,  and  in  the  ei: 
before  maotioned.  could  be  anforced  >i 


oneideraliou  ol 


namage— 9Utf 


u.,n»'«  W  Mo*  */<rr*»)>«MUM«,  part  of  the  panoa- 


gentry  t,  RiUlt.  1  Bligb,  N.  S.  364. 

The  plaintiff's  father,  by  an  agreemant  made 
in  1778,  engaged  to  gira  hia  son  500/.  on  hia  mar- 
riage, and  thehiberof  tbe  wife  agreed  to  gi»aJaO(, 
to  bit  daughter,  and  the  agreement  wa*  auffeml  to 
rentain  dormant  until  IBIO,  when  tba  wife  and  bar 
fatbet  were  dead  {tba  laMer  baring  died  in  laOS). 
An  agreement  waa  afterwardi  entarMl  into  between 
tbe  plaiuliff  and  tbe  two  eldeat  aoua  of  liis  wife's 
ialher's  fite  aurviiing  children,  wheraby  the  two 
aoDB  agreed  to  pay  tbe  plaintiff  the  »oOJ.  ia  aaiia' 
faction  of  the  marriage  pca-tion.  la  ISlfi,  tbe  piiia- 
liff  filed  a  bill  agiiost  iba  IraaCee  under  tbe  wife's 
fatlier's  will,  tbe  two  aoui  ud  the  oijur  shiMnm 
pnyin^  that  tba  agreement  might  be  eaublishad, 
and  the  plaintiff  puid  Iha  HXL  :  Held,  that  the  last 
■greement  of  laiO  wts  valid,  and  would  laj^wrt  tba 
bill  against  the  parlies  who  signed  it,  but  tgaivt 
themaDly,tbe[abeingno  fraud  or  oiaiaprauatalioD 
shewn  j  that  tba  engagement  of  177«  waas  oMn 
•impJe  contra  at.  vne  men  t,  snd.did.Bol  cieata  a 
tritat,  but  that  the  defeadanta,a-hoHgDed  the  agm- 
or.ieig.ba4  eonoladad.  thewaalree  theraby, 
—.  -are,  tbenfore,  draned  la.pi^|j>epluatiff  two 
MtbfotlU^i-'tOl.  Bill  diamiawd  aa  againat  all  the 
rest,  with  roats,  tbe  plaintiff  to  be  paid  no  costs. 
The  principle  of  the.  above  decision  was,  thiC  tb* 
Couct  Binnot  ralioTB  a, party  fwm  a  bisding.  agroe- 
menl  bblained  without  misrepreMiititi on ;— in  cither 
wcrrdl,iiien  fotly,  witbont  fraud,  i>  no  fbondatioa 
far  relief;  but,  qiuErt,  if  tbe  Statute  Of  Limitaliona 
would  have  b«en  a  good  pW  to  aucb  a  bilL  MiVnes 
r,  Ceisliif,  «  Pnoa,  6C1.  t   , 
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A  fMitner,  wlio  taperintended,  exoloiively,  the 
UGoants  of  tbe  conoern,  agreed  to  parohase  his  co- 
partner's share  of  the  business,  for  a  sam  which  he 
knew,  from  aooounts  in  his  possession,  but  which  he 
concealed  from  his  co-partner,  was  an  inadequate 
oonsideratioB ;  the  agreement  was  set  aside.  Maddg- 
ford  V.  Atutwiek,  1  Sim.  89. 

The  commissioners  of  a  canal  make  an  agreement 
for  letting  the  tolls,  not  warranted  by  the  act  under 
which  they  derived  their  authority,  and  prejudicial 
to  an  interest  erpressly  reserved  by  the  act  to  the 
public ;  this  agreement  is  acquiesced  in  for  forty- 
seren  years,  without  complaint  on  the  part  of  any 
of  the  abareboiden,  and,  during  that  period,  the 
lessee  remains  in  undisturbed  possession  of  the 
tolls :  tbe  Court  will  not,  at  the  suit  of  shareholders, 
disturb  his  possession  by  the  appointment  of  a  re* 
oeiver. 

StmbU — After  such  acquiescence,  it  is  not  compe- 
tent to  ahaieholders,  in  respect  of  their  prirate  in- 
terest, to  iinpeach  the  agreement. 

SembU — ^llkough  the  public  interest  could  not  be 
bound  by  the  agreement,  nor  by  the  acquiescence  of 
tbe  shareholders  and  commissioners,  it  is  not  com- 
petent to  shareholders  to  impeach  that  agreement  in 
respect  of  such  public  interest.  Gray  t.  ChapUn, 
t  Russ.  196, 

Aeourtof  equity  will  not  relicTe  against  fraud, 
where  the  truisaction,  in  which  the  fraud  was  prac- 
tised, was  a  contract  for  the  purchase  of  securities 
purportittg  to  be  granted  by  a  foreign  government 
not  racognised  by  the  government  of  this  country. 
Thompwi  T.  Bm-elay,  6  Law  J.  Chano.  93. 

(G)  Action  on. 
(a)  PUadingu 

It  is  not  necessary  that  the  declaration  on  a  parol 
agreement  should  set  out  the  whole  of  the  same. 
If  it  state  so  much  as  applies  to  the  particular 
breach,  it  will  suffice.    Ward  t.  Smith,  11  Price,  19. 

In  an  action  on  a  special  agreement,  the  declara- 
tion stated,  that,  by  a  certain  memorandum,  made 
between  the  plaintiff  and  one  G  G,  the  plaintiff 
agreed  to  sell  and  deliver  to  G  G  a  lace-machine, 
for  ttOL,  to  be  paid  as  follows :— 40/.  on  delivery, 
and  IL  per  week  thereafter,  until  the  full  amount 
was  discharged  with  interest.  And  it  was  further 
agreed,  that  the  1/.  per  week  should  be  paid  to  the 
defendant,  who  was  authorized  to  receive  the  same 
for  the  plaintiff,  as  his  trustee ;  and  in  default  of 
GG  peying  the  defendant  the  1/.  per  week,  he 
should  forfeit  the  whole  money  which  might  be  then 
paid,  and  the  machine  should  be  returned  to  tbe 
plaintiff.  And  afterwards,  in  consideration  of  tlie 
premises,  and  of  plaintiff,  at  the  request  of  the  de- 
iendant,  appointing  him  to  receive  the  said  sum  of  IL 
per  week  for  the  machine  from  G  G,  tbe  defendant 
undertook  and  promised  the  plaintiff,  to  take  the 
machine  and  pay  the  balance,  should  there  be  any 
default  by  G  G  in  the  weekly  payments  to  the  plain- 
tiff;  Held,  that  the  declaration  was  bad,  no  sufficient 
consideration  for  the  defendant's  promise  being 
shewn.  Bates  ▼.  Cortf  2  B.  &  C.  474,  s.  c.  3  D. 
&  R.  676. 

The  defendant  having  discovered  that  the  plain- 
tiff, a  teacher  in  the  family  of  a  nobleman,  was  his 
eister,  induced  her  to  leave  her  situation,  and  to 

Digest,  1832<-18?8. 


reside  with  him.  Disputes  arose,  and  the  plaintiff 
was  obliged  to  leave  the  defendant's  house,  wh  en 
through  the  interference  of  a  mutual  friend,  he  con- 
seated  to  allow  her  50/.  quarterly  for  her  life.  He 
discontinued  to  pay  it.  She  brought  an  action, 
alleging  in  her  declaration,  that,  in  consideration 
that  she  would  leave  or  had  left  the  lucrative  pro- 
fession of  a  teaoher,  he  undertook  to  pay  her  50^ 
quarterly  for  her  life  :  the  Court  held,  that  she  had 
not  supported  the  allegation,  because,  at  the  time  she 
left,  no  such  contract  was  made.  Wilton  v.  WUton, 
9  Law  J.  K.B.  31. 

Where  in  assumpsit  the  plaintiff  declared,  that  he 
had  bargained  with  J  S  for  the  purchase  of  three 
houses,  for  a  certain  sum,  and  that  the  defendant 
agreed  to  give  him  40/.  for  his  bargain,  if  he  would 
permit  him  to  be  the  purchaser  instead  of  the  plain- 
tiff; and  averred  'that  he  did  become  such  pur- 
chaser: Held,  that  such  declaration  miglit  be  aup- 
ported,  although  there  was  no  written  contract  for 
the  purchase  of  the  houses  between  the  plaintiff  and 
J  S,  as  the  latter  allowed  the  defendant  to  become 
the  purchaser,  and  be  was,  in  foot,  let  into  posses- 
sion of  the  premises.  Smman  t.  Price,  3  Law  J. 
C.P.  58,  s.  c.  2Bing.437. 

A  contract  to  satisfy  a  debt  by  providing  a  cargo 
of  wine,  muat  be  declared  on  epeeially ;  and  an 
action  will  not  lie  for  the  old  debt.  Hoppe  v.  iSy- 
motult',  t  Chit.  324. 

Where  there  is  a  special  agreement,  and  it  is  con- 
ditional, the  plaintiff  most  declare  specially ;  and  if 
the  plaintiff  affirms  that  the  agreement  was  cancelled, 
he  must  prove  that  it  was  acquiesced  in  by  the  de- 
fendant    Davis  T.  Niekolt,  f  Chit  320. 

An  agreement  "  to  ilimish  goods  in  a  tradesman- 
like  manner,"  need  not  be  declared  on  specially. 
Uughet  ▼.  Breeds,  2  C.  &  P.  159.   [Abbott] 

In  assumpsit  for  the  breach  of  an  agreement,  by 
which  tbe  defendant  agreed  to  assign  his  interest  in 
the  lease  of  a  public-house  to  the  plaintiff,  and  the 
jnr7  found  that  he  had  no  title  or  right  to  assign, 
and  the  agreement  contained  a  clause  that  the  defen- 
dant should  not  carry  on  the  business  of  a  rictualler 
within  five  years  from  the  time  of  making  the  agree- 
ment, bnt  which  was  omitted  in  the  declaratioB : 
Held,  that  as  it  formed  no  part  of  the  consideration 
on  which  the  sction  for  the  breach  of  the  agreement 
was  founded,  the  declaration  was  sufficient ;  although 
it  was  insisted  that  the  clause  in  question  renderod 
the  agreement  void,  as  being  in  restraint  of  trade. 
M'AlUn  T.  ChurchiU,  4  Law  J.  C.P.  183. 

An  obligor,  who  binds  himself  to  perform  certain 
works  according  to  a  specification  and  other  ^detailed 
and  working  drawings,  to  be  furnished  during  the 
prc^^ress  of  the  works,  with  power  for  the  obligee  by 
his  surveyor  to  direct  additions  or  omissions,  must, 
in  a  plea  of  performance,  quoad  such  parts  in  which 
no  orders  were  given  by  the  surveyor  to  vary  and 
deviate  from  the  original  plan,  ahew  an  authority  in 
the  surveyor  to  give  such  directions,  or  aver  that 
the  deviation  or  Tariation  was  an  omission  or  addi- 
tion.   Rex  V.  Peto,  1  Y.  &  J.  57, 

Where  parties  contract  under  seal,  the  remedy  by 
either  should  in  general  be  by  action  of  covenant ; 
and  neither  is  allowed  to  maintain  assumpsit  on  the 
subject  matter. 

But,  where  a  contract  under  seal  has  been  per- 
formed, an  action  of  debt  for  the  stipulated  reward 
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CONTRACT— (Action  on). 


ii  MaiDtainUe ;  the  dceltntion  prace*ding  on  tha 
nauicl.  tnd  trerriDg  thit  it  hos  been  perrDrined. 

.\aor6iDKij,  hy  irticles  of  sgreement  unilor  leal 

tite  plminiiff  igreed  to  build  certoia  bouui  for  tba 

ri  (i  iriiit.  It  m  certain  iuid,  BCeoiding  to  a  ip«ciGcB- 

liOB  ',  mil  il  WM  decbred,  thai  inj  deriilion  frooi 

Ibc  f|iMi6eatiini  ibould  not  inralidale  Ibe  ooatnct, 

btit  M  iILimnce  (lioiild  be  mide  accordingly  i  Held, 

i^u  IB  action  of  aaiumpait  could  not  b«  maintained 

'  -trtaia  tdditional  work  and  materiale,  found  el 

-.  'Wfendut'creqneitiDtbecouraeor  the  building; 

.■  Ihey  were  included  in  the  term  "  dBriaiion," 

J  ^t  tha  dofendanl  wai  liable  onlj  in  an  action 


Id  declaiing  npon  a  contract,  it  ia 
.'.  eiils  aa J  itauar  of  eianptiOD  in  flTOiir  of  aithar 
. :  liia  MitiH,  if  it  be  of  itaelf  a  legal  exemption,  in- 


'. :  liia  putiH,  i 
^ptWcBt  dT  (b 


Aid,  Mmtb,  that  if,  in  ptaadiog,  in  letting  ODt  a 
!'  bl/aet,  two  fTomida  of  axamption  ■»  slated,  and 
1-  appew  bj  the  Eonlract  tbal  there  waa  a  third 
irrouBd  at  exoMipIioD,  but  that  tbej-  ara  all  legal 
vroaadi  of  «aiDpliaii,  irbicb  needed  not  to  htn 
linai  at>l*d  at  all,  thia  is  no  ririaDce— mf  Quart. 
Hriat  T.  CroitkumiU,  5  Llff  J.  K.D.  311. 

Uia  not  Deoeaaarj,  in  declaring  upon  a  irritten 
niinlract,  to  use  a  aingle  word  tbat  is  in  ihe  coDtnct 
itaelf,  provided  ita  legal  effect  be  properl;  alated. 

Nor  ia  il  neceaaary  to  aver  an/  matter  which 
liapponi  10  be  part  of  the  contract,  if  luch  matter 
would  be  implied  by  law.  Nager  t.  WiOa,  5  Law 
.1.  K.I),  .'lull. 

A  ugraeit  to  aell  and  B  <o  buj  a  abip.  which  A 
.  ..rfiituoli  ahould  Ud  fitted  aimilar  lo  another  ship. 
I  -■u,ni  the  time  for  completing  the  fittings,  fi  repu- 

I  ii'tlouB  to  tbi*  refusal,  A  had  done  eiltai  lo  the 
nliiji  Bl  ll'i  desire.  A  did  not  go  on  with  the  fil- 
iMigil,  hut  sold  llie  ship,  and  brought  his  action 
Ht  aiiilt  U  for  the  lose  upon  tha  sale.  In  his  decla- 
larlun  he  avarrrd,thBttho  ship  WBB  fitted  "  according 
ir.  th«  form  Btiil  otfoct  of  the  agreement,"  and  also, 
lh*l  il  wsi  raady  for  dahrerr  at  the  proper  time  E 
I  litid,  lliat  ho  could  not  recover  on  the  special  con- 
IrHdt,  nor  for  llie  eitrfla,  on  tha  count  for  work  and 
Uhiiur.  I'armilit  t.  Burrtlt,  3  C.  &  P.  144.  [Beet] 

CO  I'^i'i'""- 

riitHi|Ii  an  BKraMnsnt  be  applicable  to  the  matter 
111  iHii*,  '',¥■!, Ir  II  W  nolaigned  by  the  defendant, 
IJ,*  iJkliill'rr  la  not  bound  to  giro  il  in  eridence. 
IVllim*.  IhmU.  1  C.tt  I'.a  [1-ark] 

'  hiitwcen  landlord  and 
•im^lr,  ■  bill  of  flichinge,  in 
waa  intarted,  waa  tendered  in 
,  (iti  the  ground  that  il  could 
'■  M  an  •grnnment  wllliout  in 
■huli-n  T.  Smllh,  3  SUrk.  1(8. 

I  (irt  not  K'*'ng  the  plaintiff 
.parliiiRtii*  in  the  dofendant'a 
.  .i«>mI  Iiw  K"norally  :  Held, 
I  (fitii  aridaiice  of  particular 

iim  pKrriirmanon  of  the  agree- 


which  the  plaintilT  bad  ahawa  tba  vitneee  :  It  ■■■ 
buUlen.  that  such  cantract  was  aiidenca  for  dii 
plaintiff,  without  calUng  the  broker,  by  wbom  it 
purported  to  ha>a  been  made  and  signed,  .^niili  i. 
Bland^,  1  R.  &  M.  tiJ.  [Best] 

Proof  of  a  contract  in  the  precise  woida  Died  ii 
Btating  it  on  the  record,  la  not  neceaaaiyi  bolilii 
sufficient  if,  in  subetanee  and  effect,  the  coiitnn 
BTerred,  and  that  proved,  are  the  aame. 

■upply  an  article  of  Ihe  beat  quality,  ia  DOtsnatiiBrd 
byeTidance  applicable  only  to  a  partionlar  ipeon 

Thus,  where  the  oontract  aTe[Tsdw*afiir"ei<^' 
lent  claret,  of  aicellent  quality,  &c.."  proof  of  u 
agreementfor  eioellent  PauiJIaca,  ka.  (whioh  ii  i 
particular  aort  of  claret,)  was  held  iDaofident  to 
support  the  arerment.  UtiackT.  Btdiiliiu.iUr]. 
K.B.  JOB. 

Where  a  parly  declared  upon  two  written  igna- 
menta.  by  the  second  of  which  Tariationi  H'sn  aiit 
in  the  firat,  and  there  were  also  counli  upoa  tacb 
separately  ;  and  it  appeared,  when  the  ioatmawti 
were  produc»d  in  eridence  by  the  plaintiff,  thit  thi 
first  only  was  stamped  :  Hald,thitlhaaecDndcDg1J 
not  be  read  in  evidence  to  aupport  the  pUiilif't 
case,  but  might  be  looked  at  in  order  to  ucerlui 
whether  tha  fint  was  altered  hy  it,  and  that,  tben- 
fore,  die  plsinliff  could  not  eiclude  Ike  WMiii 
agreement  and  proceed  upon  the  coants  aetli^  «>( 
tba  first  only.     R»nt  r.  Dart.  7  B.  &  C.  Ul. 

In  en  action  egalnet  a  person  for  injnrini;  i  koiM 
by  driving  him  to  Chatham  instead  of  Dartli>idi  > 
BUtement  by  defendant  that  be  drove  only  la  Dut' 
ford,  is  sufficient  to  proT«  that  the  coatnctwu  to 
drive  only  to  Darlford.  Wart  r.  Jiida,  gC.dP. 
351, 

A  party  who  contends  that  the  contract  cpni 
which  he  ii  sued  waa  illegal,  lauet  prove  itlobi  v, 
nitbough  the  proof  be  of  a  negative  ;  beoinn  p""' 
facii  it  will  he  pretumed  to  be  legal-  ''  ' 
Buoii,  4  Law  J.  K.b,  *""  -   ■  " 

a  D.  &  K.  bit. 

Toadmil  proof  of  the  handtrrittngafasiihscribiir 
witneaa  tn  a  contract,  it  ia  anffident  to  ^ew  that  k> 
has  not  been  seen  for  eighteen  months,  and  iW 
every  possible  inquiry  baa  been  made  for  him,  with- 
out going  on  to  prore  thai  applicatioii  bai  baaa 
made  lo  the  parties  who  eiacuted  the  agreemiat. 
£muu  *.  Curlii,  9  C.  &  P.  «96.   [Abbott] 

An  averment  that  in  consideration  that  the  plaia- 
tiff  lanild  consent  to  Suspend  proceedings  on  a  (of  ■ 
Dovit  against  A ,  the  defendant  pitimiaed  lo  I*7'  " 
proved  by  evidence  of  a  contract  which  slat™,  that 
in  conaideration  of  the  plaintiff  tuning  oonsentsd  to 
suipend  proceedings,  the  defendant  promiaed  Mp*?- 
Payne  v.   Wiiun.  6  Law  J.  K.B.  107.  a.  o.  7  B.  (■ 

c.  as. 

U  the  declaration  in  an  action  by  B  againal  A, 
ater  thai  C  did  not  leave  the  premisei  in  good  rtpa" 
at  tha  eipiration  of  his  tenancy,  lbs  ■greemeat 
between  A  end  C  need  not  ha  produowl  to  pfov" 
■ucb  averment.     Gooiimi  r.  CaulitiiiUh.tC.SP- 


c.  6^.&C.TSfl,s.c 


I  ■lion,  sfter  proving 
I,  dlai'losod  that  the 
iritlen  agreement, 


the  bought  and  sold  notes  delivered  to  them,  andiiot 
the  enlTT  in  his  book,  are  the  prt^r  evidence  of  tbe 
contract.    TTurnitimv.  Itf™..  1  M.8tM.43.  [AbboUj 
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The  entty  of  sde  made  in  the  broker'B  book,  ii 
Bot,of  neoMsitj,  to  be  treated  aa  the  only  endence 
of  t  ceatract  to  aatiafv  the  Statute  of  Frauda.         ^ 

Therefore,  where  the  terma  of  a  oontract  of  am 
were  entered  in  the  bioker'a  book,  and  not  signed 
br  him ;  hot  he  delivered  to  the  {Murtiea  the  bought 
and  sold  notea,  embodying  the  terma  of  the  entry, 
end  signed  thoae  notea, — ^it  waa  held  that  the  partiea 
irere  bound.  Goom  v.  Jffialo,  5  Lave  J.  K.B.  31, 
B.  c.  6  B.  &  C.  117,  a.  c.  9  D.  &  R.  148. 

A  broker  delivered  to  the  vendor  bought  and  sold 
ttotee,  written  on  one  sheet  of  paper,  and  the  day 
for  paynent  of  the  gooda  waa  inaefted  at  the  end  of 
the  bought  note  only ;  but  in  thoae  made  out  for  the 
porchaaerB,  the  day  waa  inserted  at  tbe  end  of  the 
booght  aa  wdl  as  of  the  sold  note  :  Held,  that,  aa 
the  bongfat  and  sold  notea  delivered  to  the  vendor 
were  b(Ah  written  on  one  aheet  of  paper,  the  whole 
must  be  conaidered  aa  forming  one  oontract ;  and, 
consequently,  there  was  no  variance.  Maclean  ▼. 
Dunn,  6  Law  J.  C.P.  184,  a.  c.  4  Biug.  7S!2,  a.  o. 
lM.&P.76i. 

A  paper  containing  the  terma  of  a  contract  cannot 
be  referred  to  by  a  witness  who  is  called  upon  to 
prove  the  contract,  if  the  paper  itself  is  inadmiaaible 
for  want  of  a  stamp.  Turner  v.  Ford,  6  Law  J. 
K.B.  in-,  a, c  ss  r«rnfr  r.  Power,  7  B.  &  C. 6f3, 
fl.  c.  1  M.  &  M.  131. 

If  a  party,  b;  the  pajrment  of  money,  and  by  hia 
conduct  in  other  respecta,  aignify  hia  aaaent  to  the 
terms  of  a  written  agreement,  aigned  by  other  per- 
■ona,  but  not  signed  by  him,  he  will  not  be  entitled* 
in  an  action  ariaing  out  of  that  contract,  to  give 
verbal  evidence  of  a  subsequent  variance,  in  order 
to  pooeed  against  any  of  those  persons  aa  on  a  new 
and  ind^tendent  contract,  or  to  recover  back  the 
money  so  paid,  as  money  bad  and  received,  without 
lesortiag  to  the  written  agreement. 

Tbua,  whnre  a  party  entered  his  horse  for  a  sweep- 
•takps,  towards  which  he  paid  SO/.,  but  did  not  aign 
tbe  written  agreement  prescribing  tbe  terms  upon 
whaeh  the  race  waa  to  be  ran,  and  which  had  been 
ngned  by  tbe  other  aubscribers, — it  waa  held,  in  an 
•ction  brought  by  him  against  the  atakeholder,  that 
ha  could  not,  in  order  to  recover  the  sweepstakes, 
go  into  verbal  evidence  o{  a  aubaequent  variance  in 
the  written  agreement ;  nor  entitle  himself  to  the 
amount  of  his  subscription,  by  mere  proof  of  the 
payment,  until  the  written  agreement  had  been 
given  in  evidence.  Day  v.  Canning,  5  Law  J.  K.B. 
231. 

(2u4rre— Whether  a  defendant,  reaisting  the  ape- 
ciie  perfonnanee  of  an  agreement,  on  the  ground  of 
alleged  aarprise  and  fraud,  will  be  allowed  to  give 
parol  evidence  of  a  term  of  the  contract,  said  to  have 
Men  made  at  the  aame  time  with,  but  contradictory 
to,  thoae  turns  of  it  which  were  reduced  into  writing, 
and  signed  by  him  t  Bunning  v.  Banning,  1  Law  J. 
Cbanc.56. 


CONTRIBtmON. 

The  right  and  duty  of  contribution  is  founded 
in  doctrines  of  equity ,  it  does  not  depend  upon 
contract. 

The  duty  of  contribution  extends  to  #11  persons 
who  are  within  the  scope  of  the  equitable  obligation. 

In  the  case  of  landa  descending  to  co-parcenera 


aohject  to  a  debt,  if  the  creditor  prooeeda  against 
one  of  the  co-parceners,  the  othera  must  contribute. 

If  the  creditor  dischargee  one  of  the  co-parceners, 
be  cannot  proceed  for  the  whole  debt  againat  tbe 
others;  at  tbe  most  they  are  only  bound  to  pay  their 
proportiona.     Stirling  v.  Forester,  3  Bligh,  591. 

Caee  liee  by  one  coach-proprietor  against  his  co- 
proprietor,  to  recover  contribution  for  damages  given 
against  him  for  an  injury  sustained  through  tbe  neg- 
ligence of  their  coachman,  if  it  appear  that  the  plain* 
tiff  waa  not  present  when  the  wrong  was  committed. 
Wooley  V.  Batte,  2  C.  &  P.  417.  [Park] 

Persons  being  churchwardens,  overseers,  and  trus- 
tees of  the  poor,  directed,  in  consequence  of  a  reso- 
lution of  the  vestry,  a  prosecution  to  be  instituted 
against  certain  persons  accuaed  of  having  concurred 
in  the  misapplication  of  parochial  monies  :  one  of 
them  having  been  compelled  to  pay  the  bill  of  coats 
of  the  attorney  employed  in  the  prosecution,  is  en- 
titled to  contribution  from  the  others.  Wrighton  v. 
Maiterman,  5  Law  J.  Chanc.  14* 


CONVEYANCER. 

A  certificated  eonvevancer  can  maintain  an  action 
for  buaineas  done  by  him,  in  drawing  conveyances 
and  deeds.  Poucher  v.  Norman,  3  Law  J.  K.B. 
115,  8.  c.  3  B.  &  C.  744,  s.  c.  5  D.  &  R.  648 :  s.  p, 
Davies  v.  Sibley,  6  D.  &  R  4. 

If  a  certificated  conveyancer  induce  a  creditor  of 
a  bankrupt  to  employ  him  in  investigating  a  bank- 
rupt's affairs,  by  representing  himself  to  be  an  attor- 
ney and  solicitor,  he  is  not  entitled  to  recover  any- 
thing for  his  trouble :  and  even  if  he  paid  fees  to 
counsel  in  the  course  of  the  investigation,  he  cannot 
recover  them  of  hia  employer  as  money  paid,  laid 
out,  and  expended.  Crammond  v.  Ci'ouch,  3  C.  &  P. 
77.  [Tenterden] 

The  Court  has  no  summary  jurisdiction  over  a 
conveyancer,  he  not  being  an  attorney,  in  respect 
of  deeds  detained  by  him  from  his  clients,  or  in 
respect  of  any  other  aisputea  between  him  and  tbem. 
Ex  parte  Charlet,  6  Law  J.  K.B.  192. 


CONVICTION. 

(A)  Form. 

(B)  Evidence. 

[See  Game.] 


(A)  Form. 

Two  persons  being  arrested  on  board  a  boat  laden 
with  smuggled  goods,  within  the  port  of  F,  which 
was  within  an  exclusive  local  jurisdiction,  after- 
wards were  taken  with  tbe  boat,  &c.  to  tbe  harbour 
of  D,  and  convicted  by  two  magiatratea  of  the  town 
and  port  of  D,  according  to  the  43  Geo.  3,  c.  191, 
8.  7,  57  Geo.  3,  c.  87,  s.  5,  and  3  Geo.  4,  c.  1 10 : 
The  Court  determined,  that  a  conviction,  only  stating 
that  they  had  been  found  and  taken  on  board  a  boat 
in  the  port  of  F,  was  bad,  as  it  did  not  shew  that 
the  magistrates  of  D  had  no  juriadiction  over  the 
offence.  But,  semble,  that  in  this  case  only  the 
magistrates  of  the  local  jurisdiction  of  F  had  autho- 
rity to  convict;  and  that  the  45  Geo.  3,  c.  121,  a. 7, 
gives  jurisdiction  to  thoae  magistrates  only  who 
reside  near  to  the   first  harbour  into  which  any 


IX 


CONVICTION.— COALS.— COPYHOLDS. 


«*ad,  ftc  ibsll  ba  caniad,  oi  wh«n  u  j  ptnoDi 
ikall  lit  (inMed  Mic«diDg  lo  tbit  clmuw,  frparM 
£kr.  S  D.  ft  R.  lit,  B.  c.  1  B.  &  C  101. 

A  om'ietMm  i*  bid,  wbich  BUM*  tn  offcnca  to 
hara  been  coBMiUed  in  tlie  alunutiTe.  fici  v.  Sad- 
ler, t  CbiL  519. 

Thmfon,  a  coanction  for  bain^  on  board  a 
boat,  liabla  to  be  Ibifeitad  ondn  6  Gaa  4,  lUting, 
ibat  it  bad  "  caaka  attached  therato  of  tha  daacrip- 
tioB  aaed,  or  iaicadad  to  be  naed  for  the  amng^n^ 
aTirarili,"  waa  boldoi  bad.  fiar  r.  Poia,  SB.  & 
C  «5I ,  a.  c  7  D.  &  R.  678. 

It  ia  BOt  a  ■iadaaeriptinn  toatatson  aoanTietiiin, 
tbai  aa  act  of  partiaomt,  paved  in  the  t5th  year 
of  tbe  kibg'B  niga.  when,  in  fact,  tbe  [ 


■  Ibe  I4lh  to  the  tSlh.  ,Sa  r. 


f  pro- 
fiiutiar. 


fCbit-J 

A  eoarictio*  Mated,  "  tbal  A  B  bath  bean  eoD- 
vielad  ba&ta  aa,  C  D,  of  baring  beea  fbund  a» 
bond  a  oaftaia  Teaeal,  nibjact  and  lisbla  to  fbrfeitnn 
■■dor  tfw  proriaioiiB  of  a  cortaia  itatute,  14  Geo. 
S,  e.  47,  B,  1,  for  being  found  boreriDg  within  the 
lianta  of  a  port  of  tbia  kingdom,"  &g.  :  Held  in- 
■oficioat, — fint,  becaoae  it  did  not  aheir  that  Ibe 
abip  waB  horeriDg  without  lawful  ejKuie;  and 
■etiMid,  that  the  party  conTJetfd  wia  «  firiiiih  anb- 
jwL  Et  partt  Ctnar  Umeldiu,  3  D.&  R.  f09,  B.O. 
S  B.  &  C.  31. 

A  connetjon  nsder  tbe  t  Geo.  I,  e.  tG,  a.  4,  for 
working  i  boat  on  the  ri*er  Thamaa  for  bira,  wiA- 
out  being  pterioualj  quiliGad,  moat  itate  tbit  tbo 
defeodaBt  worked  the  boat  for  hire.  Rti  r.  Taytor, 
t  Chit.  575. 

Oa  a  coBTietioD  ooderapeoilBlalute:  Held,  that 
ao  adraotage  could  be  taken  of  a  defect  in  tbeianie, 
■iileM  it  ippeen  on  the  face  of  it.  R«i  t.  ihi  Jut- 
lien  Bftlu  Hundrid  of  CaihielniTy,  3  D.  &  B.  35. 

A  eoBvictian  on  tbe  45  Oeo.3,  o.  ISl,  •.  7,  must 
ahew  the  apaciBo  fact  wbicb  ibm*  the  ground  of 
ferfeiliiTa,  ExjMirU  John  Smith,  3  D.  &  R.  461. 

If  1  coDTiotiOD  on  a  penat  atatute  doea  not  nagi- 
tire  all  the  exception*  in  tha  autula  bj  ichich  tha 
dafendant  might  be  piotacted,  it  will  be  iniufficient. 
JUt  r.  MaiUim.  t  Ken.  3B4,  a.  c.  I  Burr.  679. 

AppreBlicea  ware  conTictad  on  tbe  4  Geo.  4,  for 
Biicradnct  in  tbeir  maBlar'aemployiDeDl ;  thia  act 
only  ailanda  to  appraulicei  upon  whoaa  binding 
out  oo  larger  auni  than  tSJ.  hia  been  paid  :  Held, 
(bat  lb*  conrictioD  waa  bad,  for  not  aliewing,  tbet 
ao  larger  BDm  than  tbl.  had  been  reapeetirelj'  paid, 
RtMT.  rBy(*r,7D.  &B.  6M. 

(B)  EriDENOt. 
Wbv*  a  BUtute  give*  part  of  a  p«na1(r  Co  tba 
pariali  wbaraiu  the  offence  ia  ODminitted,  tha  party 
may  ba  conriclad  on  the  oath  of  a  wilneai  reaidiag 
•rilliia  thapariab.protided  aucb  witoeaa  doea  not 
payialae.     iUx  t.  CoUtM,  t  Chit.  487. 

I  appear  In  a  cunriction,  tfaatlha  eridence 

'  '--' —  baa  been  conTicted,  waa 

j ,  therefore,  where  a  con- 

1,  that  the  defendant  on  aoch  a 


•wm  which  a  defendant  bat 
Slrm  ia  hii  praeance ;  and,  I 
*l<:liiM  marel^  alleged,  Ihatjl 
i%y  appa 


^iatrata  proceeded  to  aiamine  into  the 

a,  and  tbal  it  appeared  to  bim,  on  the  ottb  of 
1^  1-  irnittB.  that  lb*  offanca  waa  oonunitted.  it  waB 
tk«t4  k«l,    ftatba  aridinico  wbaraon  the  defandast 


ia  eonrictad,  rnuat  appear  on  tba  bo*  of  tbe  coBiia. 
tion.  In  a  con*ictioD  under  tbe  Hawlcci*  Act,  IS 
Geo.3,c.78,  (now  npaaled.) 
(rafelling  about  from  town  t 
goodi  by  retail  tha  place  of  aaie  not  oeia;  aia 
naual  place  of  abode,  the  conTiction  ahould  apedfj 
the  goodB  aold.  A  conrictioB  neednotapedfj  bov 
tha  witnaaaaa  war*  awora.     Jin  *.  5bIbmj,  1  Ckit, 


1  sad  adUig 


COALS. 
By  tbe  47  Goo.  3,  "  «>    "•- 

depend*  entirely  on  U.^  ...^u..^.  ».  ..u_..,.~._- 
properly  aold  :  Held,  that  tbe  juaticaa  bad  najori*- 
diction  orer  Che  matter,  a*  Ibe  eaparior  cooiti  liti* 
jurisdiction  aver  the  penally  of  lOJ.  for  vwtrj  ehil- 
dron  of  coals,  nndar  47  Geo.  3,  c.  t.  Ratrt  t.  Fmk, 
4B.&C.  155,  *.c6  D.  ft  11.19,  a-a.  1  C  li  P. 


COPYHOLDS. 

(A)  NtTDHKOFTRRTeittlll 
(a)  Graat. 

(ft)  Cuaom. 

(B)  SURBENDBB  AND  AOMr 

(C)  HiEIOn. 

(D)  FOKniTORE. 


(A)  Nature  OF  THE  Tendke. 

(a>  Gr««t. 
A  grant  of  cooybold  landa  waa  made  to  P  C  far 
her  life,  end  the  life  of  T  E,  and  the  life  of  the  n^ 
riioi.  Bt  BDolher  grant,  tba  reTvaion  waa  gifia 
to  M  C,  B  C,  &0.  fpr  tbeir  liToa,  and  the  lift  of  lb* 
lonreat  liTcr,  P  C  died,  baTing  deviaed  the  liadi 
lo  T  E,  who  entered  and  held  then  more  tliaa 
twenty  years.  H  C  and  B  C  now  braaght  la 
ejectnient  to  gain  tha  poaaaadoa  :  tba  Court  held. 
that  the  right  of  H  C,  B  C,  &c.  btom  on  tha  deelli 
of  P  C,  becauaa  there  cannot  be  a  general  oeeopant 
ofcopyholdlands;  and  that  the  action  wu haired  bj 
the  Statute  of  LimilitionB.  Dfd,  FcrmrT.Saa, 
4l«w  J.K.B.S9,*ba.4B.&C.  706,*.c7D.& 
R.  190. 

(b)  Cnttom. 

ItU  Ih*  euXomof  a  manor,  that  wben  a  eopyholl 
tenement  baa  bcM  named  to  any  peraoa  to  bold 
tbsMUne  to  him  ibr  tbe  Urea  of  two  or  aor*  peiaoBi, 
and  tbe  life  of  tbe  longeal  liter  of  Iheoi  euiimirelj 
at  the  will  of  tbe  lord,  aocwding  to  the  aMton  of 
Ibemaoor,  and  tbe  grantee  or  copyholder  dia  in  tbe 
liletiua  of  any  of  thoae  peraona,  without  baTing 
dcTiaad  tha  tenemanc  by  bia  will,  tben  one  or  more 
of  the  peraona  surriTing  him  become  entillad,  by 
TirtuBoflhe  grant,  to  hold  the  tenement,  in  lb 
order  in  wbicb  ibey  are  named  in  it,  during  bia  or 
their  lifiitime ;  The  Court  bald,  that  the  cniton  was 
reuonable  and  good  in  law. 

A  copyholder  of  the  aame  manor,  having  a  tana 
menl  granted  to  bim  as  aole  purchaser  for  tbe  IJrea 
of  two  peraona,  and  lbs  longest  lirer  of  Ibam  auo- 
ceasifaly,  according  to  the  coitom  of  tha  iianor, 
and  baring  paid  a  fine,  waa  adnutted. 


COPYHOLDS.— COPYRIGHT. 


167 


lieiDtde  lam  will,  by  whieh  be  deWsed  tbe  tenement 
to  one  of  tb<Me  two  persons :  Tbe  Court  bold,  tbtt 
the  deme  was  not  inconsistent  witb  tbe  grant  and 
cnstooi»  and,  tberefore,  that  tbe  right  of  entry  of 
tbe  lord  was  barred.  Doe  d,  Ntpean,  Bart,  ▼.  God' 
dmrd,  1  Law  J.  K.B.  179,  s.  c.  1  B.  &  C.  5tt,  s.  c. 
f  D.&R.TTSw 

SembU,  That  a  special  eastom  to  make  present- 
menti  of  surrenders  ont  of  court  at  anj  time  after- 
wards, BOTeral  oonrts  intervening,  would  not  be  a 
good  custcnn ;  as  it  might  lead  to  fraud  upon  pur- 
ebasers.  Dood.  PrieUly  t.  Ca/fdtcay,  5  Law  J.  K.B. 
118,s.c.  6B.&C.484. 

(B)  SOBJtBNDBR  AND  AdMITTANCB. 

[See  Parties  to  Suits — Vendor  and  Purchaser — 

Mandamus.] 

Wbere  a  tenant  in  possession  of  copyholds,  grant* 
able  for  Ures,  obtained,  at  bis  own  expense,  a  grant 
of  tbe  same  copyholds  to  bis  son  in  remainder,  and 
at  tbe  same  time  sanendered  it  to  tbe  use  of  bis 
will :  Held,  that  tbe  son  was  but  a  trustee  for  bis 
father,  and  not  entitled  to  it  by  way  of  advancement. 
Prmnkord  t.  Pranhtrd,  1  S.  &  S.  1. 

Tbe  executor  of  a  termor  of  copyhold  lands  must 
be  admitted,  and  pay  a  fine  to  the  lord.  Earl  of 
Batkw.Abmy,  1  Iken.  471,  s.  c.  1  Burr.  i06. 

Althougb  copyholders  holding  in  joint  tenancy, 
cannot  compel  the  l<mi  to  make  partition  between 
them,  they  may,  by  surrenders  to  other  persons, 
turn  their  joint  temmcy  into  a  tenancy  in  common 
without  consent  of  tbe  lord  ;  and, 

Sembie,  That  the  lord  would  be  compelled  to  ac- 
cept such  surrenders.  £x  parU  Lee,  5  Law  J.  K.B. 
195. 

A  surrender  of  a  copyhold  tenement,  made  by  a 
ieoM  coveite,  to  tbe  use  of  her  husband,  in  his  prs- 
senee,  and  with  bis  assent,  testified  by  bis  imme- 
diate admittance  under  it,  she  having  been  first 
BoielT  and  secretly  examined  by  tbe  steward,  is  a 
vaUd  surrender.  Soaman  v.  Mato,  4  Law  J.  C.P. 
97,s.c3Btng.d78. 

A  surrender  to  uses,  reserving  a  power  to  reroke 
them,  can  be  maintained.  Boddin^on  v.  Abemethy, 
4  Law  J.  K.B.  181,  s.  c.  5B.  &  C.  776,  s.  c.  8  D. 
£cIL  6«6u 

Where,  by  the  custom  of  a  manor,  persons  not 
being  previously  customary  tenants,  or  not  dwelling 
in  the  manor,  purchasing  by  surrender,  customary 
lands  within  the  manor,  were  liable  to  pay  a  larger 
fine  to  the  lord  than  tenants  or  inhabitants,  and  a 
penson  not  being  a  tenant  or  inhabitant  bad  pur- 
chaasd  the  equity  of  redemption  in  a  customary 
eetnte,  and  in  order  to  save  a  larger  fine  due  in 
lespeet  thereof,  bad  subsequently  become  the  pur- 
cbttser  of  a  smaUer  estate,  tbe  Court  granted  a  man- 
daaaos  to  the  lord  and  steward  to  admit  him  to  the 
letter,  and  as  tbe  return  thereto  did  not  allege 
any  act  of  fraud  in  die  transaction,  tbe  mandamus 
was  made  peremptory,  although  tbe  effect  of  admit- 
tance to  tbe  smaller  eatate  would  be  to  defeat  the 
lotd's  claim  to  tbe  fine  due  upon  the  larger  estate 
fint  purebssed.  Re*  v.  the  Lcrd  and  Steward  of  the 
Mmter  of  Meet  and  Forton,  in  Staffordshire,  %  D.  &• 
B.8S4. 

The  court-roll  of  a  manor  is  not  a  record ;  and 
n^^*  therefore,  be  explained  by  evidence. 

If  the  court-roll  of  tbe  presentment  of  a  surrender 


cannot  be  (bund,  other  evidence  is  admissible  to 
shew  or  to  infer  the  fact  of  presentment. 

Tbe  rough  draft  of  the  presentment, — that  draft 
being  found  among  the  muniments  of  tbe  manor, — 
was  held  to  be  admissible  to  supply  tbe  place  of  an 
inrolment  which  could  not  be  found.  Doe  d,  Priutly 
▼.  CaUmoay,  5  Law  J.  K.B.  188,  s.  c.  6  B.  &  C. 
484. 

(C)  Hbriots. 

Wbere  a  copyhold  estate,  in  the  possession  of  one 
owner,  paid  but  one  beriot, — ^but  several,  if  divided 
among  several  owners, — if  it  afterwards  becomes 
re-united  in  the  person  of  a  single  owner,  one  beriot 
only  is  payable.  Garland  v.  Jekyll,  t  Law  J.  C.P. 
227,  8.  0.  %  Bing.  273,  s.  c.  9  B.  Mo.  502. 

The  mere  creation  of  a  tenancy  in  common,' of  a 
tenement  for  which  beriot  is  to  be  paid  or  rendered, 
does  not  sever  tbe  tenement  into  two,  so  as  to  mul- 
tiply the  beriots. 

Therefore,  where  two  persons  took  under  a  devise 
as  tenants  in  common,  and  one  surrendered  his  in- 
terest to  tbe  other,  (there  having  been  no  serer- 
ance)  :  It  was  held,  that  at  the  death  of  that  other 
who  took  tbe  entire  interest,  tbe  lord  was  entitled 
to  beriot  originally  demand  able,  and  not  to  two 
beriots.  HoUoway  and  PadwUk  t.  Berkeley,  5  Law 
J.  K.B.  1,  s.  c  6  B.  &  C.  2,  s.  c.  9  D.  &  R.  83. 

(D)  Forfeiture. 

A  pardon  under  the  sign  manual,  according  to 
6  Geo.  4,  c.  25,  s.  1,  has  the  effect  of  restoring  civil 
rights  so  completely  as  to  prevent  the  consequence 
of  an  inchoate  forfeiture  not  completely  effected  by 
entry. 

Therefore,  wbere  a  copyholder  was  attainted  of 
felony,  and  was  pardoned  as  above,  and  the  lord  had 
not  entered  in  pursuance  of  the  forfeiture :  It  was 
held,  that  the  pardon  restored  the  copyholder  to  bis 
tenement,  for  which  he  might  maintain  ejectment. 
Doe  d,  Evans  v.  Evans,  4  Law  J.  K.B.  322,  s.  c.  5 
B.  &  C.  584,  8.  c.  8  D.  &  R.  399. 

The  devisee  of  a  copyhold  estate  has  only  a  title 
until  admittance,  and  such  a  right  cannot  be  for- 
feited to  the  lord,  but  will  continue  in  the  heirs  of 
the  surrenderor.    JefferiesY.  ,  Ken.  110. 

'  A  bill,  by  a  lord  of  a  manor,  praying  a  discovery 
of  the  boundaries  of  copyholds,  against  a  copy- 
bolder,  and  charging  him  witb  having  confounded 
the  boundaries,  ought  to  waive  the  forfeiture. 

Even  though  the  forfeiture  be  not'vniived,  the 
copyholder  cannot,  by  demurrer,  protect  himself 
from  answering  those  parts  of  the  bill,  which  do 
not  allege  acts  or  circumstances  tending  to  produce 
a  forfeiture.  Bishop  of  Durham  v.  Rippon,  4  Law  J. 
Chanc,  32. 
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(A)  Subject  op. 

(B)  In  whom  vested. 

(C)  Assignment  OF. 

(D)  Piracy  op. 


(A)  Subject  op. 
Qu^re — Whether  there  is  any  legal  right  of  pro- 


L 
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paitj  in  the  MntimemU  ud  Im^a^  of  >  leetara 
ilelircred  ordljr,  and  wbicb  CMinoc  b«  abewn  to 
hiTS  baeu  nduced  iolo  wridDg  1 

Fnaona  attending  an  oral  leclare,  ba*e  no  Tight 
la  imbliah  il  for  prolit. 

An  wtion  upon  the  implied  eontiact  will  lis 
^ir-^ioat  ■  pupil  attending  an  oral  lecture,  who  eauaee 
it  In  be  publiebed  for  profit. 

'i'he  Court  wilt  grant  an  injnnclion  against  third 
perWnB  publiiMng  lecturea  orally  delivered,  who 
niu'^t  have  proonred  the  meana  of  publishing  those 
Juctarea  from  penona  who  attended  the  oral  delirary 
of  them,  and  were  bonnd  by  the  implied  contiaet. 
Abinulhy  r.  HuteWnim,  3  Law  J.  Chanc.  i09. 

At  common  law,  there  ia  no  property  in  a  work 
of  ea  immoral  or  libellona  tendency,  and  no  action 
cgii  be  mainraiaed  for  tbe  infriDgemsnt  of  the  aup- 
iLDSsd  copyright  in  aueh  a  worl.  Slockdalt  *.  Oa- 
„I,m,  4  Law  J.  K.B.  1»,  a.  c.  A  B.  &  C.  ITS,  s.  e. 
r  D.  ii  R.  6?S. 

A  peraon  may  have  copyrigbt  ia  lablea  calculated 
by  bimself,  even  thongb  the  vary  same  ublei  should 
i.aia  been  published  long  before  his  appeared. 

(juor* — Whe^er«D  injunction  will  be  granted  to 
]irolect  a  copyrigbt  in  tables  founded  on  tbe  autbor's 
personal  calculation  of  ihera,  wben  tbey  are  of  snob 


e  cslcu 


Quld  be  mads 


le  by  any  olher  person, 
in  will  not  be  granted,  where,  accord - 
made  by  the  plaintiff,  there  baa  been 
luD^  acquieacence  under  the  injury  against  wbicb 
lie  at  Isnglh  Seek*  protection.  flaiJay  v.  Taylor,  3 
IjiW  J.  Chsno.  66. 

A  p«r(  of  a  work  publisbed  at  uncertain  internla, 
of  which  thirty  copies  only  are  printed,  twenty-su 
ofvrbicbsre  subsctibed  for,  ihs  principsl  coats  of 
pubUostion  being  de&nyed  by  fuuda  deiisad  by  a 
tealatorfoT  thatpnrpose,  is  not  abook  demandahle 
by  the  public  libraries  under  the  54  Geo.  3,  c.  IM, 
TtuHhi  ofBritM  AtasftUR  T.  Payne,  4  Bing.  540, 
a.c,  *Y.&  J.  166. 

(B)  Ik  WHOM  VESTED. 

Ill*  tight  of  priotiDg  the  atatotea  is  eiclnsirelj 

vested  in  the  King's  printer.  Her  *.  tin  Univertity 
rf  CambridH,  1  Ken.  397,  s.  c.  1  Blsok.  lOi,  s.  o.  S 
llnrr.  661. 

But,  MtmbU,  that  the  Unirersity  of  Cambridge 
bee  a  ri^t  oT  printing  the  sututea.  Bajtfl  v.  (lis 
I'lAimily  1^  Cambridgi,  1  Ken.  397,  a.  c.  1  Black. 
It>5,s.c.  S  Burr.  661. 

'ihe  person  who  forms  tbe  plan  of  the  work,  to 
Ip  composed  by  tbe  labouta  of  varioua  peraons.  who 

who  paya  them  for  tbeir  contributioDi,  is  the  aullior 
unit  proprietor  of  sucb  a  work,  witbin  the  statute  of 
Anse.     Batfiild  t.  Nitholum,  i  Law  J.  Clianc,  90. 

(C)  ASSIOMHEMT  or. 

Where  the  copyright  of  s  work  hes  been  ssaigued 
I'V  the  author  to  the  plaintiff,  and  Ibe  plaintifl'and 
^lutbor  swear  that  A  (a  stranger  to  Ihe  suit,)  has 
I'lily  s  qualified  inlereat  in  the  work,  but  A,  in  an 
iilHdavit  filed  by  tbe  defendant,  BwaarB,  that  under 
H  ba^ein  between  him  and  ihe  aotbor,  he  has  Ihe 
rntire  copyright  of  Ihe  work,  but  does  uot  slate  any 
deed  of  asaignment ;  the  plaintilf  cannot  obtain  an 
■njuBCtioa  till  he  baa  eatahliahed  hie  right  al  Ur. 
'.  U«iir,..a6r,1  Lnw  J.  Cbanc.  51. 


and,  ty  parol,  sold  tbe  copyright  of  it  in  Knglasd 
to  some  publishers  of  music.  Afterwarda.  in  Jast- 
ary  ISII,  the  author  eieOited  an  asaignmenC  n 
writing  of  the  oopyrigbtto  them.  In  themesncfan, 
in  IB18,  an  Engliabman  bought  a  copy  oftbs  warl 
in  France,  snd  published  it  on  bisTetun  to  Englaad, 
andsold  copies  ofit  after  January  18e<  :  The  Cent 
held,  that  the  publication  by  Ibe  English  pnhliAin 
could  not  be  conaidend  ss  a  publication  by  iba 
author  ft inutf/',  so  as  to  vest  aay  right  in  hiDi,iB 
1814,wbichmif[bt  anerwardapaaa  to  tbe  pnbltshnt 
by  the  assignment  in  Janua^  18IS ;  sod,  codm. 
quenlly,  that  the  publicationof  it  by  theEnglishmiD 
was  lawful,  both  before  and  after  Jsnuaiy  1811. 
CJmeiitiv.  WaiktT,  T  Law  J.  K.B.  176,  a.  c.  1  B. 

6  C.861,s.  0.  4D.  &K.598. 

A  general  assignment  of  s  oopyiight  in  writisg 
endures  only  for  fourteen  yaara.  Bat  whara  >a 
author  by  parol  gars  a  compilstioa  to  spnbliabB 
unconditionally  :  It  waa  holdeu,  that  snob  gift  was 
not  iaapliedly  limited  to  the  term  of  Ibuilssn  ytsii. 
RunAili  T.  Sfumiy,  1  Jao.  311. 

(D)  Piracy  of. 

If  A  sails  to  B  the  copyright  of  a  work,  onibia. 
ing  latlar-preaa  and  plates,  which  are  to  bs  fooid  ia 
pnoT  worka,  if  A  aubwequently  Aireishes  tbe  nae 
lelter-preaa  and  aimilar  plates  to  C,  fbrthepuipcsaa 
of  a  rival  work,  C'a  publication  will  not,  in  raipsci 
of  aucb  letter-press,  and  plates,  be  h^d  lo  be  a 
piracy  upon  B's  work. 

If  A  sella  a  work  to  B,  and  covensnls  not  to  de 
anything  which  may  be  detrimental  to  the  aala  or 
circulation  of  that  work,  and  if  anarwuda  A,  and  % 
partner,  publish  a  rival  work  on  the  aameaobjiM, 
the  partner  will  be  restrained  as  wall  as  A. 

If  A,  having  entered  into  such  a  oorenant  wilh 
B,  sella  the  maleriils  of  a  rival  work  to  C,  who  aoa- 
dudea  his  sgrsement,  snd  paya  hia  money  wilbonl 
any  notice  of  tbe  covenant,  an  injunctioD,  on  the 

Ifsn  injunction  baa  been  granted  againat  a  mrk, 
which  ia  propoaed  to  he  publiahed  in  aneosaive 
numbers,  on  uie  ground  of  piracy  in  the  poUislied 
numbers,  tbe  injnnclion  will  not  be  modified,  so  aa 
to  |ieTmil  the  publication  of  the  future  nsabn*. 
while  the  question  of  piracy  as  to  theotben,  rsnam* 
undetermined.  B^^Jietd  T.  Sithalm,  t  Law  J. 
Cbauc.  90. 

When  the  Court  ia  called  upon  lo  reatrain  a  pub- 
lication, on  tbe  ground  that  it  is  a  piracy  off  coa- 
posilion  which  haa  been  aubatantially  rediwsd  into 
writing  ;  it  ia  tbe  duty  of  tlie  Court  «o  aee  that  tbe 
plaintiff  produces  his  written  conposilion. 

An  injunctiou  will  not  be  granted  to  restrain  an 
alleged  piracy  of  lecturea  delivered  orally,  when  M 
written  composition,  subatantislly  the  same  wiUi 
ehess  lectures,  is  produced.  Jterntlby  v.  HuieUusa, 
3  Law  J.  Cbenc.  SOS. 

In  an  action  on  the  aUtutes  8  Geo.  9,  c.  13,  and 

7  Geo.  3,  c.  38,  by  tbe  proprietor  of  a  print,  it  is 
necessary  to  prove  that  tbe  dits  of  ita  publicatio*. 
•s  well  aa  the  name  of  the  proprietor,  appear  on  tha 
face  of  it  1  but  he  need  not  dascribe  himaelfst  pre- 
fiHUtt.  \tKt<m  T.  Cewit,  5  Law  J.  C.l'.  1S9,  a^  o- 
■1  liiug.  i3b. 
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The  iofnngement  of  the  oopyrigfat  of  a  work 
tending  to  impugn  the  doctrines  of  the  Scriptures* 
will  not  be  restrained  by  an  injunction,  but  the 
party  must  bring  an  action.  Lawrtnee  v.  Smith,  1 
Jsc  471. 

The  Court  will  interfere  to  protect  copyright 
£rom  piracy,  at  the  suit  of  plaintiffs  who  appear  to 
bare  a  good  equitable  title,  even  though  it  should 
not  be  quite  clear  that  legal  title  is  complete. 

Mode  in  which  the  Court  exercises  its  jurisdiction , 
where  one  work  of  compilation,  such  as  an  £ncy- 
clopedia,  copies  matter  m>m  a  preceding  work  of  the 
stme  description.    Mauman  ▼.  Tegg,  ?  Russ.  385. 


CORN. 

Measuring  com  by  the  hobbtttfia  illegal*  within 
the  2t2  Car.  9,  c  8.  Ty$on  ▼.  Thomat,  1  M.  &  Y. 
119. 


CORONER  AND  CORONER'S  INQUEST. 

A  writ  for  the  election  of  a  coroner  was  delirered 
to  the  deputy  of  the  under-sheriff  on  the  first  of 
April ;  the  next  county  court  was  held  on  the  13tb 
of  April,  and  was  adjourned  to  the  97th  of  April, 
when  the  election  took  place :  Held,  that  the  pro* 
visions  of  the  58  Geo.  3,  c.  68,  were  not  complied 
with, and  that  the  election  was  void.  Inre  Corantr 
of  Utaffwd,  5  Law  J.  Chanc.  $6,  a.  c.  le  Russ.  475. 

A  coroner,  in  ibe  exercise  of  his  discretion  as 
judge,  may  legally  exclude  from  his  court  any  in- 
dividual not  connected  with  the  proceedings,  or 
whose  presence  be  may  deem  injurious  to  the  ends 
of  justice. 

And  eren  though  be  act  illegally ,  he  is  not  amena- 
bie  by  ewU  action  for  what  was  aone  in  his  judicial 
capacity.  , 

But,  if  he  do  an  illegal  aet,  not  from  an  error  in 
judgment,  but  wantonly  or  corruptly,  he  may  be 
puiusbed  by  another  course  of  law.  Jermniah  Gar- 
ntn  T.  Ferrand,  5  Law  J.  K.B.  $21,  a.  c.  6  B.  &  C. 
611. 

The  allowance  of  ninepence  a  mile  for  a  coroner's 
charges  on  his  travelling  U>  take  inquests,  is  only  in 
respect  of  the  number  of  miles  he  may  actually 
travel  for  each ;  and  therefore,  a  coroner  was  not 
allowed  to  charge  the  same  expenses  against  each 
iaqneat,  where  one  travelling  served  for  more  in- 
quests than  one.  Hex  v.  the  Justieei  of  Warvmk, 
4  Law  J.  K.B.  V^,  s.  c.  5  B.  Sc  C.  4S0,  s.  c.  8  D. 
&  R.  147. 

After  a  conviction,  on  an  information  against  a 
coroner,  for  corruption  in  his  oflSce,  the  judge,  who 
trisd  the  cause,  would  neither  commit  him  nor  hold 
Him  to  bail,  being  of  opinion  that  he  had  no  intention 
to  abaeond.  Vies  t.  }^h\icmh,  1  C.&  P.  124.  [Hul- 
ioek] 

An  information  does  not  lie  against  a  party,  for 
burying  a  dead  body,  which  had  been  found  drowned, 
witJboat  holding  the  coroner's  inquest :  but  an  in- 
dictment will.     Vitx  V.  Pro6y,  1  Ken.  250. 

A  coroner's  inquest  omitted  to  state  the  place 
where  the  death  happened,  or  where  the  body  was 
fiiond  \  the  names  of  the  jurors  were  not  inserted 
io  the  body  of  the  inquisition,  and  it  was  subscribed 
by  them  with  the  initials  only  of  their  christian 
names:  Held,  that  these  were  defects  in  substance. 


and  could  not  be  amended  ;  and  the  inquisition  was 
quashed.  The  inquisition  found  that  the  death  was 
occasioned  by  a  coach  and  horses,  the  property  of 
A  and  B,  &  Co.  :  Held,  that  this  finding  could  not 
be  altered  upon  affidavits,  that  the  property  was  in. 
A  &  B  alone.  The  King  v.  Evett,  5  Law  J.  M.C. 
36,  s.  c.  6  B.  &  C.  247. 
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(A)  Of  the  Charter. 


(a)  Aeceptanee, 

No  corporation  can  accept  part,  and  reject  the 
residue  of  a  charter  granted  to  them  by  the  Crown. 
Rex  V.  Wettwood,  4  B.  &  C.  781,  s.  c.  7  D.  &  R. 
267. 

One  who  has  become  the  member  of  a  company, 
created  by  charter,  is  not  at  liberty  to  impeach  it  by 
shewing  that  the  charter  was  never  accepted  by 
those  to  whom  it  was  originally  granted.  Tobaeco' 
pipe  Makers  v.  Woodroffe,  4  Law  J.  K.B.  301,  s.  c.  8 
D.  &  R.  550. 

There  is  no  particular  mode  laid  down  by  law  to 
shew  tbat  a  charter  has  been  accepted.  Any  un- 
equivocal act  is  sufficient.  Acting  under  the  charter, 
or  signing  a  consent  to  accept  it,  will  equally  serve 
to  shew  the  fact  of  acceptance. 

One  who  has  at  first  refused  to  accept  a  charter 
is  not  thereby  debarred  frmn  accepting  it  afterwards. 

By  a  new  charter,  an  old  corporation,  consisting 
of  a  mayor  and  burgeases,  was  made  to  consist  of  a 
mayor,  aldermen,  chief  burgesses,  and  burgeaaes ; 
the  three  former  to  constitute  the  common  council. 
The  common  council  and  a  majority  of  the  burgeases 
expressed  their  assent  to  the  new  charter,  some  by 
voting  at  an  election  held  under  it,  and  others  by 
a  written  declaration:  Held,  tbat  this  was  a  suffi- 
cient acceptance  of  the  new  charter ;  and  qurre, 
whether  a  majority  of  the  burgesses  need  have  con- 
curred in  such  acceptance.  The  King  v.  Hughes,  6 
Law  J.  K.B.  190,  s.  c.  7  B.  &  C.  708,  s.  c.  1  M.  & 
R.  625. 

(6)  C<mstruction. 

By  the  charter  to  the  borough  of  Denbigh,  it  is 
granted,  *'  that  the.aldermen,  bailiffs,  &c.  may  elect 
two  of  the  capital  burgesses  to  be  aldermen  for  one 
year,  with  authority  to  execute  by  themselves,  or, 
in  their  absence,  by  their  deputies,  the  office  of 
aldermen." 

It  is  also  granted,  that,  in  the  event  of  the  death 
or  removal  of  any  alderman,  another  may  be  elected 
in  his  stead.  . 


CORPORATION— (RionTt—G»iift»—BTB-L«wi). 


Tbara  is  ■  proriio,  thit,  in  the  ttnenee  of  my  of 

tLeildirmeD,  tbs  biilifTsind  opilal  bui^aMca  (the 
tralfmre  of  the  borough  requiring  it)  mtjr  elect 
olben  ia  tbe  pUoe  of  them. 

It  il  alio  gianted  tlitt  the  eldenaen  shall  be  juiticM 
of  the  peace. 

The  Court  held,  tliit  tbe  aldenueD  elected  Tor  the 
yetr.could  not  delegate  their  offices  of  ju'ilices  of 
the  peace  ;  end,  conaequentlj,  that  a  deputy  alder- 

Joatir.  Willam,,  3  Law  J.K.B.  llJ.a.  c.  3  B.  &  C. 
76J,  a.  c.  5  D".  &  R.  654,  a.  1. 1  C.  &  P.  459,  669. 

There  ii  no  rale  in  lav  wbicb  Mji,  tbat  a  aubse- 
quentibarter  shall  be  controlled  hy  au  autsoedeet 
one,  unless  it  appears  tbat  tbe  former  iraa  tbe  foun- 
dation of  ciie  latter.  Ru  r.  Haythimu,  5  B.  &  C. 
410,  ■.  C.8D.&  R.  MS. 

Where  a  charter  of  a  corporation,  after  dirscting 
that  the  corporate  officer!  ahould  for  erer  ibereaAer 
be  nomioated  and  cboaeu  out  of  the  free  burgeaaea, 
proceeded  to  nomiaate  the  Erat  corporate  oSicen  ; 
and  amongst  the  common  councilman  was  named 
one  wbowaa  not  at  the  time  ofbia  nomination  a  free 
burgess  ;  Held,  Cbal  the  charter  hanng  nominated 
bim  as  a  common  councilman,  and  ha  baring  ac- 
cepted the  office,  lis  ia  bj  neceasar^  implicatioD  en- 
titled to  all  tbe  priTilegeaofa  free  burgeaa.  Rfir. 
Perioral,  4  D.  &  R.  4». 

Where  a  modem  charter  nominated  a  corporate 
officer:  It  was  bolden,  by  necesssrj  jnlondmant, 
to  make  bim  a  free  burgeaa,  notwithatsndiui;  be  was 
not  one  before,  fiu  v.  Douna,  5  B.  &  C.  1S<,  a.  c. 
7D.  StR,  777, 

A  petition  at  tbeiostancBofthe  Commons,  prayed 
the  King  to  aufler  them  to  affino  ifae  cbaitar  of  a 
corporation  ;  the  King  replied,  that  it  was  assentrd 
to  and  agreed  in  Parliatncnt,  that  the  liberties  in  ihe 
pelilion  mentioned  should  be  eoDGrmed  under  tbe 
king'a  great  seal :  accordingly,  tbe  King  confirmed 
the  charter:  Held,  that  this  proceeding  waa  not  a 
•tatule  ;  and  therefore  tbe  King  migbl  grant  a  new 
charier  rarying  Ihe  former.  Rax  T.  HajriAenu,  5 
B.  &  C.  410,  a.  c.  8  D.  i  R.  «B. 

In  ascertaining  tbe  meaning  and  effect  ofachsrtsr, 
coQlsmporaDeoasdocnmenls,  proceedings  in  cause! 
relating  to  it,  and  parol  testimony,  may  be  resorted 
to,  in  order  to  explain  and  gire  to  the  charter  a  con- 
struction, but  not  to  Gontradiot  it-  Gewriurt  o^ 
iiiptmi  School  r.  StarMI,  i  Y.  &  J.  330. 

The  act  of  tbe  majority  of  a  corporation  ia  in 
general  conaideredas  the  net  of  the  whole:  tharefoie 
where  one  clauaa  in  an  act  of  parliament  declared, 
tbat  "all  powers  and  luthoriliss  girsn  to  certain 
eommisaiooeri  might  be  executed  by  the  major  part 
of  them  aaaembled  at  a  meeting,  not  berng  leaa  than 
thirteen  ;"  and   another    clause    empowered  Iboee 

than  thirteen  should  be  present,  by  writing  under 
their  hands,  to  appoint  a  treaaurer  :"  It  waa  held, 
tbat  a  written  appointment  signed  by  tweWe  com- 
missionera  of  a  meeting,  consisting  of  ae7enteea, 
waa  a  ralid  appointment.  Cnrtiir.cAe  KtTitiVattr- 
'     "Hnpniiy,  5  Law  J.  M.C.  106,  s.  c.  7  B.  &  C. 


316. 


mimed.     Vintntri' 
s.  e.  1  Borr.  t35. 

Prescription  will  legaliae  i 


Caa^ny  T.  P<uHy.  1  Eea.  500, 


impany 


baaiinEmiirt 


(B)  Riosita  AND  Disabilities. 


Ducumeots  relating  to  a  oompany,  not  lupl  ia 
their  cheat,  but  it  Ihe  clerk's  house,  are  iaadmiinbk, 

A  custom,  tbat  any  person  eiercinug  s  particohi 
trade,  abill  become  memben  of  a  parti»d*i  eeii< 
pany,  is  legal. 

Prescription  wilt  l^alise  a  oompanybesnDg  Ban 
tbao  one  name.  Th»  ICardm  oad  MovluUi  if 
ShrtvAury  1.  Hart,  1  C.  &  P.  113.  [HuUock] 

(OGbantsbV. 

Sm6Zt— That  if  a  regular  corporate  tesolaliN  ba 
pssssd  for  granting  an  interest  in  a  part  of  the  c«- 
porate  property,  and  upon  iheftith  of  that  resololiai 
eipease  M  incurred,  the  corporation  is  bouid  to 
make  a  legal  grant  in  punuance  of  that  neolntiiii. 
WarAtai  T.  tht  CorperrUin  of  damiAiirm^.  1  S.li 
S.  6*0. 

(D)  Bye-Laws. 

A  person  ma  sued  for  a  penalty  on  abyi-lB<rbr 
eieroiaing  a  trade  in  a  city,  not  being  a  fiiian : 
The  Court  onlered  the  corporation  to  allow  (Ix  ^ 
finidant  to  inspect  the  bye-law  in  tbe  oerpenlioa- 
books.  H.rHwn  t.  Wiliitnu.  I  Law  J.  K.B.  til, 
s.  D.  3  B.  &  C.  16t,  s.  c.  4  D.  &  R.  BtO. 

Eiory  corporation  bss  sn  incidental  powertoaitf 
bye-laws  :  Iliersfore,  a  limited  power  Tested  i>  > 
eelect  body,  to  make  bye-laws  in  certain  caies^ 
cihed,  does  not  direst  the  whole  body  from  mlai 

A  corporate  body  consiated  of  mayor,  baili^  v- 
dermen,   and  hui^esaea.   Tbs  bailiff*  and  sldedMs 

the  burgessrs.  The  charter  rested  tbe  right  of  eM- 
ing  burgeeses  in  the  mayor  end  burgeaHs:  tli< 
ootpnratioa  made  a  bye-law  restiag-  the  right  of 
electing  hurgesseain  themeyor  and  oommoa  eoendl: 
Held,  iBayley,  J.,  diMfntifRlt,  and  Abbott,  C  J. 
dubitanXt,)  that  tbe  bye-law  was  valid.  Kd  '- 
TPnlu-ood,  4  B.  &  C.  761,  s.  c  7  D.  it  B.  «7. 

The  presumption  in  faroor  of  unreatrained  ttala 
imong  the  King's  subjects  is  so  strong,  that  eras  tks 
Lord  Mayor's  Court  of  London  cannot  support  pe- 
eeediogs  upon  bye-laws  in  restraint  of  mde  aBoag 
the  eiliiens,  witbout  first  shewing  tbe  uomentrial 
eualom  that  none  hut  freemeu  of  the  city  shall  mrj 
on  trade  within  it.  I'he  shewing  the  ganeial  euMB 
to  make  bye-lawa,  ia  not  sufficienL  Ckamhtrlvn  if 
London  T.  Cemitiin,  4  Laiv  J.  K.B,  49,  s.  c.  T  D.li 
R.  97. 

A  hye-law  may  ba  eipliined  and  anppoited  by, 
reference  to  other  bye. laws. 

A  bye-law,  which  impose*  on  tbe  mombercoflh* 
Compsny,  the  payment  of  an  annual,  or  any  other 
■urn  towards  the  funds  of  tbe  oompany,  ia  bed,  and 
cannot  be  enforced,  unlees  there  he  special  eircnn- 
staucaa  to  shew  the  necessity  of  the  coatributioa. 

But  reSKmsble  fines  may  be  imposed  to  eBloKia 
the  attendance  of  members,  or  their  acceptance  and 
serrice  of  offioes,  to  which  they  are  duly  eleMed. 
TohiuCB-pipt  Mdkerl'  Company  r,  Woadrafi.  4  Lsw 
J.  K.B.  301,  a.  c.  T  B.  &  C.BSa,  s.  c.  5  D,  &  R.  MO. 

A  bye-law,  prohibiting  persons  from  being  ad- 
mitted to  their  freedom,  who  hare  not  been  preri- 
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oaaly  called  and  approTed  of  at  thrae  maatinga  of 
the  Qorporatioo,  is  not  illegal.  Rex  r,  the  Mayor  of 
Durham,  1  Keo.  5i9,  8.  c.  1  Burr.  197. 

A  bja-law,  giving  power  of  amotion  to  certain 
membere  of  a  corporation  for  a  juBt  oaode,  is  legal. 
Btx  ▼•  RUhardaon,  %  Ken.  85,  8.  c.  1  Barr.  517. 

A  bje*law  restraining  the  number  of  persona 
ent  of  whom  an  election  ia  to  be  made,  ia  illegal. 
£#•  T.  WmUis^  1  Ken.  299,  a.  c.  Sajer,  S69. 

Where,  oa  tbe  enrolment  of  indentures  of  appren- 
tieesbip,  a  bje-law  directed  the  members  of  a  cor- 
poratioa  to  pay  s  certain  sum  for  the  nse  of  the 
corpor^ion,  the  Court  held  it  void  and  illegal. 
Knmley  r.  Wtb^Ur,  1  Ken.  94a. 

A  eompaoj  waa  incorporated  br  letters  patent, 
•ad  empowered  to  make  reasonable  bye*law8  for  tbe 
good  order,  rule,  tnd  government  of  the  company. 
They  accordingly  made  a  bye-law,  that  tbe  steward 
for  &ie  time  being  should,  on  Lord  Mayor's  day, 
provide  a  dinner  for  the  livery  of  the  company 
(with  auch  aUowaace  from  the  company  as  they 
should  think  fit),  or  in  default,  pay  a  fine  of  90/. ,  or 
swear  that  he  was  not  worth  300/. :  Held,  that  such 
byo'law  was  bad ;  and  that,  at  all  events,  the  allow- 
ance to  be  made  by  tbe  oompany,  being  a  condition 
pracedent,  should  have  been  averred  in  the  declara- 
tioB.  Carter  v.  Sandenan,  6  Law  J.  C.P.  939,  s.  o. 
5  Biag.  79,  s.  c.  9  H.  &  P.  164. 

The  words  "  shall  be  lawful,''  when  found  in  tbe 
Inre-law  of  a  corporation,  are  not  to  be  construed  as 
obligatory  to  do  what  the  law  ordains.  Tborefore, 
where  a  bye-law  of  the  borough  of  Eye  ordained 
that,  upon  the  happening  of  any  vacancy  in  tbe 
number  of  twenty- four  common  councilmen,  such 
vacancies  shoald  be  filled  by  freemen  inhabiting  tbe 
town,  and  that  a  great  court  ahould  bo  holdea  once 
every  qawter,  at  which  "  it  should  be  lawful"  for 
tbe  baltifirs  to  admit  to  the  freedom  of  the  town  such 
persons  as  had  been  resident  therein  for  one  whole 
year:  Held,  that  this  bye-law  was  only  optional, 
and  could  not  be  enforced  by  mandamus  to  compel 
the  admission  of  qualified  inhabitants  to  the  freedom 
of  the  borough.  Rex  v.  the  Bailiffs  and  Corporation 
of  Eye,  9  D.  &  B.  179,  s.  o.  1  B.  &  C.  85. 

(£)  Officers  and  Members. 
(a)  Qualification. 

A  eaalom,  tiiat  any  person  exercising  a  particular 
trade  ahall  beeome  a  member  of  a  particular  company, 
i8  legaL  Ths  Warden  and  Merekantt  of  Skrewslmry 
▼.  Hart,  IC.  ftp.  113. 

Inhabitanoy  does  not  confer  the  right  of  being  a 
aorporater.  Therefore,  where  an  inhabitant  of  a 
borough  applied  for  a  mandamus  to  be  enrolled  and 
■•ram  a  corporator,  without  ahewing  an  inchoate 
right  in  every  inhabitant  to  be  a  burgess:  The 
Court  refused  the  writ  Rex  v.  the  Mayor,  Sfc.  rf 
Wett  Loee,  3  B.  &  C.  677,  s.  c  5  D.  &  R.  590. 

The  basitteaB  of  an  attorney  is  not  such  aa  will 
ontitle  a  person,  who  baa  served  seven  years'  ap- 
prenticeship, to  be  admitted  as  a  freeman  in  a  cor- 
poratioa,  where  one  of  the  rights  of  admission  is  by 
•ppreatioeahip  to  a  freeman  being  a  trader.  Rex  y. 
tfcs  Meyer  aad  Corporation  of  Donoaeter,  6  Law  J. 
M.C  57, 8.  e.  7  B.&  C.  630',  a.  c.  1  M.&  R.  545. 

(  6)  Election,    * 
If  by  a  charter  of  incorporation  no  particular  day 
Digest,  I8i9— 1298. 


for  the  eleotion  of  the  burgesses  be  specified,  and 
there  be  no  custom  regulating  it,  notice  muat  be 
ffiven  to  the  corporators  of  such  meeting,  and  that, 
in  such  a  reasonable  time  as  to  give  them  all  an  op* 
portunity  of  attending  and  voting :  therefore,  where 
a  bye-law  directed  that  such  notice  should  be  given 
by  ringing  a  bell  at  the  Guildhall ;  and,  it  appeared, 
that  some  of  the  electors  lived  three  miles  off, — It 
was  holden,  that  such  bye-law  was  illegal.  JEUx  v. 
Hill,  4  B.  &  C.  496,  a.  c.  6  D.  &  R.  593. 

Where  an  university  atatute  directed  a  particular 
mode  of  election  of  certain  officers ;  and  it  appeared 
that  certain  ceremonies  distinct  from  those  men- 
tioned in  the  act  were  to  be  observed :  It  was 
holden,  that  an  elector  by  complying  with  the  latter 
ceremonies,  without  having  previously  submitted 
to  those  directed  by  the  act,  did  not  thereby  for- 
feit tbe  office.  The  eaee  of  Qiisen'f  College,  Camr 
bridge,  1  Jac.  1. 

Where,  to  qualify  a  president  of  a  college,  a*par* 
ticular  amount  of  property  ia  required,  such  quali- 
fication need  not  be  produced  at  the  election.  Case 
of  Queen*s  ColU^e,  Cambridge,  1  Jac.  36. 

Where  elections  are  directed  to  be  made  by  the 
Master  and  the  majority  of  the  Fellows  of  a  college, 
the  concurrent  voice  of  tbe  Master  is  necessary  in 
all  elections.  In  the  matter  of  (lueeti*s  College,  Csm- 
bridge,  6  Law  J.  Chanc.  176. 

Where  the  right  of  election  is  not  in  the  members 
of  the  corporation  at  large,  but  in  a  select  body,  a 
notice  given  to  tbe  members  of  that  body  calling  a 
corporate  meeting,  need  not  expresa  the  purpose  for 
which  the  meeting  is  called. 

But  where  tbe  right  of  election  is  in  tbe  members 
of  the  corporation  at  large,  such  a  notice  should 
express  tbe  purpose  for  which  the  meeting  is  called* 
Rex  V.  Puleford,  6  Law  J.  K.B.  336,  s.  c.  8  B.  &  C. 
350,  8.  c.  1  M.  &  R.  384. 

It  is  not  a  general  rule  of  law,  that  there  cannot 
be  a  valid  election  to  a  corporate  office,  by  a  select 
definite  body  of  the  corporation,  without  notice 
being  given  of  the  purpose  for  which  the  assembly 
at  which  that  election  is  made  is  to  be  held. 

Therefore,  where  a  plea  to  an  information  in  the 
nature  of  a  fjuo  toarranto,  stated,  that  the  defendant 
waa  elected  by  the  major  part  of  tbe  common  council 
duly  assembled,  and  the  replication  averred,  that 
"  notice  of  the  purpose"  for  which  auch  assembly 
was  to  be  held  was  not  given, — the  replication  was 
holden  to  be  bad  on  demurrer.  Rex  v.  Sir  George 
Chetu>y}id,  Bart.,  6  Law  J.  M.C.  49,  a.  c.  7  B.  &  C. 
695,  s.  c.  1  M.  &  R.  534l 

In  general,  a  member  of  a  corporationcan  not 
question  the  election  of  him,  for  whose  election  he 
had  himself  voted. 

Though,  if,  at  the  time  of  the  election,  the  voter 
did  not  know  of  the  facts,  upon  which  he  afterwards 
seeks  to  impeach  the  election,  be  may  avail  himaelf 
of  them.  But,  until  he  shew  the  contrary,  it  wiU 
be  presumed  that  he  knew  of  all  facts,  which,  as  a 
member  of  the  corporation,  he  ought  to  know. 

When  a  person  has  a  good  title  to  a  corporate 
office,  and  is  admitted  before  a  perMUwho  is  a  pre- 
siding officer  de facto,  his  title  cannot  be  afterwards 
impeached,  even  by  a  sucoessiul  impeaohment  of 
the  title  of  that  preaiding  officer.  Rex  v.  Slythe, 
$  Law  J.  M,C.  41,  a.  c.  6  B.  &  C.  940. 

Where  the  charter  of  a  corporation  provided, 
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thit, "  when  inj  ma  or  more  of  tba  sipitml  bar- 
gBMBi  Tor  die  time  being  ihonld  die,  or  dwell  witb- 
oat  Ibe  boroQRh,  or  be  remoTed  from  hie  office,  it 
iboald  be  liwfiit  to  ibe  other  cepitel  hirgeeiei,  it 
thai  limt  flirniing  and  rtmaaiag,  at  lh»  gnattr  part 
a^  Ihj  (ooM,  of  whom  the  mejot  wu  to  be  one,  to 
elect  inoiher,  or  othera,  of  the  burgtiioe  ofthenid 
borough,  into  the  piece  or  pleoee  of  the  eipitel  bur- 
gtm  or  bo^eaei  eo  bippenini;  to  die,"  iio. :  Held, 
thetJD  order  to  meke  e  Rood  declion,  >  mejoritj  of 
the  entile  bodj  of  cepitel  hgrgteeci  muet  be  pieeent, 
■od  not  meTel7  of  Ihoee  than  eiieling.  Rtx  t.  Di- 
Knukfri,  1  B.  &  C.  609,  e.  d.  3  D.  &  R.  83. 

It  being  directed  by  e  obirter,  that  oal  of  certeia 
penoni  to  be  nominated  in  *  ptrtieultr  mode,  "  the 
mejor,  iJdenneD,  biiliffi,  pnecipel  bu^ome,  lod 
Other  burgeeem,  end  isbibiluti  of  the  borough  for 
the  time  being,  (ihn  being  fhr  thet  pnrpoee  con- 
gregeted  end  e«Bmblad  together,  or  the  greeler 
pert  of  them  *•  ehoold  be  eo  congregated,)  might, 
OT  the  greater  pert  of  the  Toicceof  them  eeeembled, 
ebaoee  ODe  to  be  major:"  Held,  that  in  order  to 
nilia  a  good  aleetion,  ■  mejonly  of  etch  defiuile 
bodr  muBt  be  pteaent.  Smi  r.  Beion',  I  Law  J. 
K.B.  174,  a.o.  1  B.  &  C.  491,  «.  o.  S  D.  &  H. 
761. 

Where  e  charter  baa  eonfaired  the  right  of  elec-       reaideDce 
tion  upon  the  mijorilj  of  an  aeeemblj  conaiating  of       dutie* :  The  Coui 
tereralilefiDitehodiee,  or  the  greater  pert  of  them,      the  corporation  '~ 
B  majority  of  the  membera  of  each  of  thoee  de£aite      -"-■--  ■•-     — 
bodiaa  ia  ueceaur}'  to  make  a  ralid  election. 

But  if  one  of  tboee  definite  bodiee  be,  for  other 
porpoBFi,  Bubdivided  into  integral  parte,  under  dii' 
tinel  tidee,  it  will  not  be  reqeiaite  Ihet,  in  auch 
election,  there  ihall  be  e  mijorilj  of  the  membera  of 
•aoh  integral  part. 

A  chatter  granted  to  >  corporation  bj  pieacrip- 
tion,  recogDiaea  the  eiiltenea  of  a  body  conaiatingar 
ihirly-aii  chief  bnrgeeaee,  end  diracta  that  the 
mayor,  recorder,  "  and  the  chief  bargeeiee,  being 
the  coiunon  council  of  the  said  borough,  of  whieb 
chiefburgenecaoma  an  called,  known,  or  diatin- 
gniehed,  by  the  aaaae  and  dietinetion  of  chief-bur- 
geeiea-coundUoi*,  of  the  boroogh  aforeaaid,  or  the 
greater  part  of  them,  aball  bare  power  and  anthority 
to  chooae,  nominete,  and  appoint,  a  mayor,  &c, 
wai  the  mayor  ia  to  be  choern  oat  of  the  cbief- 
hnrgeaaea-cauDcillore.  It  createe  a  court  of  record 
withinthebotougb,wbichie  to  held  before  the  mayor, 
recorder,  and  tbi    '  "  ""      '  ' 


Bet  thia  gnein]  tnia  1«  bdI  iniaiiUa ;  a>d  wkn 
the  tenne  of  the  charter  ahew  that  it  weald  ha  igiiat 
the  intention  of  the  donor  to  adhere  to  the  ilon 
rule,  e  diSereot  conatruction  mnet  be  girea. 

ThuB,  where  there  were,  a  mayor,  two  kailib, 
and  four  jnrala;  and  the  |iteaence of  a " BaJRity" 
waa  naceaaary  to  fill  up  a  raeancy, — it  vu  Md, 
that  the  above  general  rale  did  not  apply ;  for  (hue 
could  be  no  majority  with  regard  to  the  buUfi, 
wbow—  *—  • —  ' ■■ ■■ ■■- 


1 


M  which  there  m« 


Jt^ 


to  be  held, 


10  the  I 


inted 


'ham,  Ibe  juaticea  for  the  borough 
and  by  whom  finee  ere  to  be  im- 
poiaani  refueing  to  take  upon  IhemeelTBe 


pecily,  it  ia  auScient  jfany  nineteen  chief  buigeiaas 
ate  preeant ;  and  it  ia  not  neceeaary  thai  the  pra- 
■ence  of  a  majority  of  the  tv-alva  chief-hDrf;eaaee- 
conncillon,  and  the  preaeuee  of  a  majority  of  the 
twentr-four  chief  bnrgeaeee,  not  being  couacillota, 
■booicl  concur.  Rm  t.  Htadttij.  6  Law  J.  K.B.  S3, 
a.  c  7  B.  &  C.  496,  a.  c.  1  M.  &  R.  945. 

The  general  rule  of  oonalniclion  for  ebartsrtia, 
that  where  the  ealecl  body  coneiita  of  integral  parte, 
and  ■■  a  majority"  muit  be  ptaeeot  at  an  election  to 
fill  up  a  racancj,  there  muat  be  preeant  a  Butjoritj 
of  «a«h  integral  ptrt. 


•ent,  the  mayor.  . 

Tamaining  jurata,  wee  a  good  election,  the  giaenl 

rule  being  inapplicable ;  and  there  being  in,  > 

majority  of  the  whole  eeren,  preeent.  Kei  t.  C»m, 

6  Law  J.  K.B.  331,  a.  o.  8  B.&  C.  363,  b.0.  IlLli 

R.39i. 

(e)  RtgAlt,  Dvlin,  and  LiMUtiK. 
[See  Quo  Washanto.] 

It  ia  not  compolaory  on  aldaraientareeidewitka 
tha  borough,  in  the  abeenoe  of  proof,  either  IliM  it 
ia  eipreeely  required  by  the  charter,  or  thillMt 
aon-reeidenoe  baa  been  productire  of  aawiMiii- 
conrenicnce  :  therefore,  where  e  charter  ceotaiaid 
auch  prorieo,  and  it  didnoteppearlhiltatrtiJ 

:j -ijjy  j^  jjjg  diecharge  of  ttoir 

ifueed  a  mandiintH  to  eaofi 

•emble  for  tlie  piin»ae  of  mb- 

aidering  the  remoral  of  the  nou-reaidtiit  <«;<>'■' 

tore.     Rtx  T.  Iht  Xayr  of  PartimnUk,  )  B.  i>  C. 

16t,B.o.4D.&R.76r. 

Tha  aUIuta,  9  Anne,  c.  SO,  e.  8,  doea  not  tp^ 
to  the  caee  of  a  peieon,  who  in  one  year  Iib  w 
elected  and  eerred  under  a  chertar,  and  in  the  ■»' 
year  ia  nominated  by  the  Crown  in  a  nav  chutti- 

Wbare  a  corporator  ia  in  office,  and  ia  a  ajtoatia 
to  axeiciaehij  righta,  the  Court  will  notinlamnbj 
mandimue  to  try  tha  effect  of  them. 

And,  accordingly,  where  n  ooiporator,  by  toe  n- 
tnation  of  hia  name  on  tha  booka.  in  rotatiea,  ■» 
entitled  to  but  one  rote— wbeiwa,  if  hia  name  bad 
been  put  in  the  proper  place,  he  would  bi"  !"• 
entitled  to  two  :  The  Court  refuaad  a  mtodiMi  U 
altar  the  aituation  of  hia  name.  £i  /writ  RiyasMi- 
Ra  T.  jAe  Carpantim  of  Yaminlh,  5  Law  J^ 
K,B.  69. 

A  defendant,  who  baa  acquired  a  oorponla  ebi- 
iMter  alter  the  period  of  time  to  which  theaclMa 
relatea,  ia  not  entitled  to  ioapeot  the  corpontioa 
hooka.     Afavnr  of  Briilal  t.  Vi,ger,  8  D.  &  A.  ^ 

By  the  charter  of  a  corporation,  the  BldenoM 
were  to  be  nominated  out  of  the  burgeeeea  ;  a  bot- 
geea  baring  accepted  the  office  of  alderman,  undwa 
loid  6lection,-«It  waa  holden  to  operate  aa  a  mt- 
nnder  of  a  former  office  ;  and.  therefore,  upon  buag 
ouated,  be  could  not  be  deemed  a  bargaai.  Sa  T. 
Hiigha,  5  B.&  C.886.  a.c.  8  D.&R.70a:  t. 
Ru  T.  Hubbatl,  i  Law  J.  H.C.  94,  a.  c,  ' 

139,  a.  c.  9  D,  &  R,  145. 

(d)  Am«um. 
Theee  worda  in  the  charter  of  a  carp 
tl  (lu'l  It  lavfulfar  I&t  mayiir  and  eapiul  teifWl* 
r«n»«  sny  of'  l^'r  body  far  m-randtnei  >»»>"  m 
barevgli,  oonotgiee  aoompulaoty,  butadiaciatioial 
power  of  amotion.  Aai  r.  tlu  Mayer  of  Wtit  iMh 
5  D.  &  R,  414. 
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(F)  ReVEOIZS  by  and  AOAmST. 

A  corporation  compoMd  of,  and  inttitoted  bj 
foreigners,  according  to  tbe  law  of  tbeir  country, 
mij  sue  in  this  coantiy  hy  their  corporate  name. 
And  if  the  name  by  which  they  have  declared,  be 
not  directly  consistent  with  the  one  specified  in  the 
charter,  proof  that  they  are  one  and  the  same  com- 
pany, is  a  sufficient  answer  to  the  objection.  Th§ 
Naticnai  Bank  of  St.  CharUi  ▼.  Dt  BtrnaUt,  1 R.  & 
M.  193,  s.  c  1  C.  &  P.  569. 

Where  an  act  of  parliament,  creating  a  corpora- 
tion, casts  upon  them  the  payment  of  a  sum  of 
money,  as  a  performance  of  a  duty,  debt  will  lie 
against  them  to  recoTer  that  sum,  although  there  be 
no  contract  under  aeal.  TiUon  v.  Warwick  Gat' 
Light  Company,  4  Law  J.  K.B.  53,  8.  c.  4  B.'Se  C. 
982,  s.  c.  7  D.  &  R.  575. 

A  corporation  aggregate  may  maintain  assumpsit, 
fbr  use  and  oecupation,  against  a  tenant  who  has 
held  the  premises  under  them  and  paid  them  rent, 
on  the  ground,  that  as  he  had  occupied,  the  consi- 
deration was  eiecnted.  Tht  Mayor  ani  Burgatu 
cf  Stafford  ▼.  Till,  5  Law  J.  C.P.  77,  fc.  o.  4  Bing.  75. 

It  is  improper  to  direct  a  general  inquiry  into  the 
property  possessed  by  a  corporation.  Attorney' 
General  t.  Mayor  of  Eieter,  6  Law  J.  Chanc.  50. 

Where  a  body  politic  are  empowered  to  bring 
actions  in  the  name  of  the  treasurer  or  other  officer, 
and  it  is  declared  that  no  action  so  brought  shdl 
abate  by  the  death,  resignation,  &c.  of  such  officer, 
a  resolution  to  proceed,  which  is  not  acted  upon 
during  the  continuance  in  office  of  one  treasurer, 
need  not  be  renewed  on  the  appointment  of  his  suc- 
cessor, in  whoae  name  they  may  recover,  as  well  for 
causes  of  setion  arising  before  ss  subsequent  to  his 
sppointment.  Cortit  v.  the  Kent  Watenoorkt  Com' 
pony,  5  Law  J.  M.C.  106,  s.  c.  7  B.  &  C.  316. 

If  a  party  sustain  damage  from  the  overflowing  of 
the  sea,  in  consequence  of  the  non-repair  of  sea- 
walls, which,  by  the  terms  of  their  charter,  a  corpo- 
ration is  bound  to  repair,  he  may  maintain  an  action 
against  the  corporation  for  compensation.  Henry  ▼. 
flic  Mayor  and  Burgette$  rf  I^me  Regit,  6  Law  J. 
CJ».St2,s.c.5Bing.91. 

In  what  particular  form  a  corporation  shall  ac- 
count, and  to  what  extent  they  shall  be  made  re- 
■POttsible  upon  a  breach  of  trust — ^<«r«.  Attorney' 
Generaiy,  Corporation  of  Dublin,  1  Bligh,N.S.312. 

In  an  action  against  a  body  corporate,  for  negli- 
gently pulling  down  a  bouse  which  belonged  to 
them,  whereby  the  plaintiff's  house  was  injured ;  a 
letter  written  to  the  plaintiff,  respecting  the  pulling 
down  of  the  house  by  the  defendant's  surveyor,  who 
had  the  management  of  all  their  buildings,  is  to  be 
presumed  to  have  been  written  by  him  in  that  capa- 
ct^,  and  is  therefore  eridenoe  against  them.  Peyton 
▼.  the  Govemort  of  St.  Thmna^t  Hotpital,  3  C.  &  P. 
36*.  [Tenterdenj 

In  a  summary  complaint  under  the  act  of  16 
Geo.  t,  c.  11,  s.  1t4,  respecting  a  wrong  alleged  to 
have  been  done  upon  the  election  of  magistrates  and 
councillors  of  a  Scotch  burgh,  by  the  express  provi- 
sions of  the  act,  it  is  necessary  that  all  the  magis- 
trates and  councillors  should  be  parties  in  the  pro- 
c^^ding  below ;  and,  as  appellants,  or  as  respondents, 
upon  ameal  to  the  House  of  Lords ;  as,  upon  a  similar 
V'*f>09tAa^  before  the  act,  by  action  or  declarator. 


all  persons  interested  must  be  parties.    Angutr, 
Montgomery,  3  Bligh,  98. 

Where  the  whole  body  are  not  before  the  House, 
no  judgment  can  be  given.  Cases  which  have  been 
decided  contrary  to  this  doctrine  (mir6/«)  are  of 
doubtful  authority. 

Whether  a  special  objection  should  be  taken,  at 
the  election,  and  a  vote  put  upon  the  objection,  as 
a  necessary  preliminary  to  found  the  complaint 
under  the  act — qutere. 

The  7  Geo.  2,  o.  16,  s.  7,  does  not  expressly  re- 
quire such  notice  to,  and  summons  of,  magistrates 
and  councillors,  as  the  16  Geo.  9,  o.  11,  s.  24; 
but  the  latter  act  being  passed  to  explain  and 
amend  the  former,  (temble)  they  may  be  cousidered 
in  many  respects  as  one  act. 

The  proceeding,  under  the  act  16  Geo.  2,  muat 
be  within  two  months  after  the  election  or  wrong 
done.  Whether  thia  can  apply  to  a  case  of  continu- 
ance upon  the  roll,  upon  an  election  many  years 
before,  without  actual  re-election — giuer«. 

In  the  case  of  a  party,  not  a  magfistrate  or  coun- 
cillor, but  having  a  vote,  where  the  election  is  for 
life,  and  the  party  has  demitted  his  office,  being 
struck  off  the  roll,  (temble)  there  is  no  authority 
under  the  act  to  summon,  and,  a  fortiori,  no  autho- 
rity to  hear  and  decide  the  case  on  summary  appli- 
cation. 

Whether  this  provision  of  the  act  is  not  confined 
to  summaxy  complaints  under  the  act,  and  whether 
there  is  authority  to  extend  the  provisions  to  action 
of  declaratur  not  under  the  act — qutere,  Angus  r. 
Montgomery,  3  Bligh,  96. 

The  members  of  a  corporation  having  filed  an 
original  bill  in  their  individual  names,  but  stating 
their  corporate  character  upon  an  abatement  of  their 
suit,  file  a  bill  of  revivor  in  their  corporate  name 
onlv.  A  demurrer  for  want  of  privity  between  the 
plain tifis  in  the  orieinal  bill  and  the  bill  of  revivor, 
was  overruled  in  the  court  below,  and  on  appeal. 
Walker  v.  the  Warden  and  Fellowt  of  Ckriit't  Col" 
lege,  S^e.,  1  Bligh,  N.S.  9. 


COSTS. 
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See  these  titles. 


(A)  In  oenerau 

(B)  Plaintiff's  right  to. 

(C)  Defendant's  RIGHT  TO. 
?D)  Of  Creditors. 
(£)  On  Motions  and  Rules. 

New  Trial, " 
Nontuit, 
Error. 
(F)  Extra  Costs. 

(G)  DODBLB  AND  TREBLE  CoSTS. 

(H)  Security  for. 
(I)  Taxation  of. 

(a)  In  general. 

(b)  Attomiet*  and  Solieitori^  Billt. 
(K)  Payment  of,  how  enforced. 

(L)  In  the  Ecclesiastical  Court. 
(M)  In  the  Courts  of  Admiralty. 
(N)  In  Criminal  Cases. 


(A)  In  general. 

Parties  to  a  cause,  being  served  with  a  petition 
which  is  heard  at  the  Rolls,  and  appearing  hy 


Whera  tluM  (ppoinCmeBU  ire  mide  bj  the  Mmatst 
npoD  in  orAei  far  the  pliotiff  to  tmeud,  upon  pij- 
BCDl  of  eoMi,  uid  tha  ittonaj  for  tbe  pluoliff 
tttcndi  tlie  Uuliir  ■oceidinglj.  but  no  one  appeu* 
lor  the  defendant,  the  Muter  ihonld  indone  tbe 
onlar,  alknrin^tbaiumorSi.  Id.  Toi  tbe  coat*  oT  the 
■ttaaduwe,  mtboul  reqniriDg  id  affitUvit  of  the 
•anice  of  tha  ippoiDtmaota,  or  of  the  ittandtucei. 
Fned  T.  Bammtud.  t  Y.  &  J.  33. 

If  an  aetton  is  brougfatfarthebaueGt,  and  through 
tba  iateiTBDtioii  of  another,  ha  ia  bound  to  hear  the 
ooaU  of  tha  action.   JfDonaU  T.  ilou.S  BUgh,547. 

Tha  ooati  of  a  rmsacl  ara  to  abide  the  result  of 
tha  aanae,  asd  an  payable  to  tha  party  who  ia  ulti- 
malalr  aueceaaful,  although  Ihsj  may  hare  been  in- 
«Bned  ID  reapMI  of  a  fonuar  trial,  in  nhich  be  waa 
laeeimttal.  Gibtmar.  Phiiiipi,6lMir  J.  K£.  371, 
a.e,  8B.&C.  4S7. 

If  a  eanaa  be  made  a  rmanrt  at  one  aaaize,  the 
toata  at  that  iHize  folloir  the  Tetdiot.  Sttndin  t. 
HaU,  1  Ken.  33B,  a.  c.  1  Sayar,  373  :  ».  t.  Lard 
Mmaitharlfr.  CharUi  Ymkt,  1  Ken.  341. 

Slight  ground!  will  induce  (lie  Court  to  diaohargu 
a  rule  for  coita,  for  not  proceeding  lo  trial  aa  in  the 
oaae  of  ■  nonauit.     Moiiduy  j.  Il'iUci,  1  Ken.  U9. 

The  defeDdant  havioga  apecial  jury.  lbs  pliiDtiff 
withdrew  tha  raowd.  and  tha  defendaat  paid  the 
jurf :  tbe  mosey  paid  to  the  special  jury  ia  uol  part 
ofibecoata  of  the  day.  Turubulficau,  2  Law  J. 
lt.B.  93. 

A  party  produeiug  a  faUe  iffidaTJt  i*  hound  to 
pa^thecoata.  Btll<,T.  IfiUun,!  M'Clel.&Y.334. 

Coata,  aa  balween  aolicitor  and  client,  illowed  to 
the  atthbiahop  and  biihop.  when  made  parties  to  a 
auit  raapeeling  the  validity  of  au  electioD  of  a  vicar. 
EJtiibatBBghi.  Arelibiihnp  of  CanltTbarg,utd  Carter 
T.  BiiAip  ofLoadau,  3  Kuia.  93. 

Where  the  bill  haa  been  amended,  the  Court,  vrilh 
■  Tiew  to  the  quealion  of  coau,  may  look  »t  tfaa 
frame  of  the  bill  ea  it  Itood  before  amendment. 
FaMuril  r.  Ldiclni,  ti  Law  J.  Chanc.  130, 

'iliere  cannot  be  a  proapeccive  order  to  pay  costa 
a*  of  proceed inga  tu  be  had  before  tbe  Master.  The 
'limljvn  a*  to  auch  costa  ought  alwaya  to  be  le- 
•cned.  Corpm-atian  nf  Ladloui  v.  GrtcnHmin,  1 
llligh,  N.S,  17. 

UlHia  ■  Bummatj  complaint,  under  the  16  Gao.  3, 
c.  ]1,  a.  114,  (lie  Court  of  Saaaion  haie  do  power  (o 
Bwaid  i-oui  in  pari,  the  act  directing  that  they  ahall 
sll'/w  tu  tl,e  parly  who  prevaila  full  costs  of  auit. 
Jnfi  r.  MmUiumtrv.  3  Bligb,  9& 

Hb'rc  conaidenbla  delay  baa  occurred  in  the 
proitrcuiiun  of  a  suit,  coats  ara  not  to  bo  gircn,  al- 
tl'ucj^h  tba  decree  is  reTcrsad.  CeUUogh  t.  5»nin, 
3Ulit!h,  181, 

J^ttfcDdaota  in  a  lithe  cauaemadeplaintiSaatlaw, 
for  tJia  purpoae  of  trying  a  feiguediaaue,  directed  to 
aatiat  llie  Court  in  delsrmining  (ha  queation  of 
mcdua  raised  by  the  answer,  succeeding  on  ssTsia] 
MCasiona  in  obtaining  (etdicia,  which  were  afier- 
wa/da  socesaiTaly  aet  aaida  aa  not  aaliafactory  to 
lb*  C«ur[  of  equity,  and  new  tiiala  granted,  tha  lut 
Wia(  lalua  by  the  |>lBintiflit  at  Uw  by  conaent, 
M»*li  pavty  lo  p*y  bw  own  co4(b  it  law  tmd  in 


equity:  bill  dismissed  on  fartiiAr  directions,  wilboat 

So,  where  the  defendant  in  equity  fplainliff  U 
law)  aller  two  trial*  of  the  issue,  on  the  tLird  ra- 
fotmed  the  iaaue,  and  thereupon  the  defendaat  V. 
law  (plaintilT  in  equity)  obtained  on  petition  u 
order,  that  the  issue  be  tilien  as  confeHed,  tftu 
the  cause  had  been  carried  down  and  notice  of  triil 
given  :  tbe  bill  was  diaoiiaaed  without  coata,  ds  i1« 
ground  that  (he  plaindff  in  equity  bad  been  ml^ 
by  the  record  down  to  (he  last  moment,  ths  Court 
holding  that  the  dafenee  should  be  so  stated  in  tlis 
answer,  a*  that  the  plaintiff  might  be  fully  aadic- 
curately  aware  of  the  whole  of  the  matter  reilly 
intendad  to  be  ultimately  relied  on,  io  redalaneaor 
his  demand  in  the  suit  in  equity. 

Where,  after  ssTeial  triala  at  law  tha  iury  aid. 
matety  found  in  one  case  a  verdict  for  tha  moda 
(a  district  mod ua),  not  generally  and  aa  laid,  bit 
witli  an  exception  of  cerUin  land*  within  the  dia- 
trict,  not  describing  what  lands,  or  in  wboae  occo. 
pation  (Ley  were ;  and  in  the  other  a  mdicl  iln 
for  the  moduBi  but  tha  postea  was  aocompuiid 
with  a  oertiBcale  of  the  judge,  noticing  certain  u- 
ceptious  to  tbe  modus.  The  bUls  were  diimiiaHl 
without  costs.  K'ifiiununT.T^ampun.llPrica.rii. 

Coals  will  be  gireu  agaiuat  a  party  who  eaitei- 

B  contingency  has  happened,  which  randeia  dw 
oompromiae  Usa  for  his  benefit,  tiaytot  t.  H'yncli, 
3  Law  J.  Chaac.  iS-i,  a.  c.  1  3.  &  S.  555. 

Cosla  of  an  issue  dttUaiiit  vel  non  refused,  whara 
there  appeared  on  the  trial  to  hare  been  no  pretnin 
for  the  opposition  to  the  will  on  tbe  ground  of  io- 
aaDi(y  :  But,  iu  such  a  caaa.  the  heir  ia  oat  bound 
topaycoaU.  IWicr  v.  Sanger,  13  Price,  60S,  s.c. 
1  M'CleU424. 

(B)  Plaintiff's  richt  to. 

Where  a  defendant  paid  lAI.  into  court  aninat  a 
demand  of  371.  which  the  plain  tiff  at  first  refoasdle 
take,  and  [uoceeded  in  the  action,  but  aAervardt 
took  it  out  of  court ;  the  plaintiff's  proceedinga  Ml 
appeiriug  to  be  vexatious,  the  Court  refused  ts  d^ 
priva  him  of  the  costs  incurred  between  tba  ob- 
taioiag  the  rule  and  the  taking  the  money  ootW 
court.  CarrT.5nijlAt(i,eB.Mo.4jO,s.c.38.1c'B.- 
168.  ,  ,." 

Whera,  in  ■  conntry  eansa,  before  d 
the  de  feud  ant  took  out  aanmmoDB  to  alay  p 
ingaupon  paymentof  a  sumlesalhan  the  pWtiA 
demand,  and  coata,  upon  which  no  order  waa  mv*i 
and  tlie  defendant  afterwards  paid  that  Bum  faitft 
court,  which  tbe  plaintiff's  agent,  hsviuf  is  tha 
meantime  consulted  hia  principal  in  tha  coontij, 
took  out  of  court:  Held,  that  the  pUintiff,  not  having 
beau  guilty  of  fraud  or  Tcxation,  was  entillsd  10 
coata  up  to  the  time  at  which  he  took  die  ntonejraat 
of  court     HaKOTthr.Hdgatt,  3  y.&J.357.  , 

Where  Ibe  defendant  obtained  a  aummons  tc 
proceedings  in  the  ac(ion  ou  the  payment 
and  coals,  up  to  tbe  time  of  tha  deolaralioo,  i 
the  plaintiff  lefuaed  lo  accept,  the  Court  would  not 
dapiive  tbe  latler>«r  coata  subaequandy  i 
although  the  defendant  paid  the  mooay  ini 
it  appearing  that-^ere  waa  nothing  vexa 
oppresaive  in  tbe  plnnliff'a  conduct,    ifol 
fli^w,  5  Law  J.  C.P.  17. 
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Where  a  pitintiff  obtaini  a  man^amas  to  ezamina 
witoeflMs  in  India,  and  tlie  rule  does  not  prorida 
for  costs,  the  defendant,  who  does  not  join  in  the 
•ppHcation  for  the  writ,  and  does  not  derive  or  seek 
to  derive  any  benefit  under  it,  by  examining  or 
cross-examining  witnesses,  is  nott  in  the  avent  of  a 
verdict  against  him,  chargeable  with  the  costs  there- 
by  occasioned.  Fairiie  v.  Parker,  6  Law  J.  C.F. 
105, 8.  c.  1  M.  &  P.  438. 

Where  a  defendant  obtains  a  mandamus  under 
13  Geo.  3,  0.  63,  s.  44,  to  examine  witnesses  in 
India,  the  plaintiff,  having  recovered  a  verdict,  ia 
entitled  to  hia  costs  of  cross-examining  such  wit- 
nesses. Whfttt  V.  Macintosh,  6  Law  J.  K.B.  224, 
s.  c  8  B.&  C.S17,  s.  c  2  M.  &  R.  133. 

Where  the  plsintiff  in  an  action  on  a  marine 
policy  of  asaoranoe,  having  recovered  for  an  average 
loss,  obtained  a  new  trial,  the  costs  of  the  firat  trial 
being  directed  to  abide  the  event,  and  at  the  second 
trial  recovered  again  for  no  more  than  an  average 
loas  :  Held,  that  he  was  entitled  to  the  costs  of  one 
of  the  trials  only,  and  the  defendant  to  the^  costs  of 
neither.  Hudum  v.  Mqjo}'ibankt»  2  Law  J.  C.P.  38, 
s.  c.  1  Bing.  393,  s.  c.  7  B.  Mo.  463. 

The  plaintiffs  were  nonsuited,  and  obtained  a 
rule  for  a  new  trial,  in  which  no  mention  was  made 
of  coats;  and  the  defendant,  not  wishing  to  go  down 
again  to  trial,  gave  them  a  cognovit  in  this  form^— 
**  I  hereby  confess  this  action,  and  that  the  plain- 
tiffs have  sustained  damages  to  the  amount  of  one 
shilling,  besides  their  costs,  to  be  taxed  by  the 
Prothonotaiy,  as  he  shall  think  the  plaintiffs  enti- 
tled." The  Protbonotary  having  refused  to  tax  the 
plaintiffs'  costs  of  the  nonsuit,  the  Court  refused  to 
interferes  Eivin  v,  Drummond,  6  Law  J.  C.P.  31, 
a.  c.  4  Bing.  415,  s.  c.  1  M.  &  P.  88. 

To  a  declaration  of  trespass  quare  domumfr»U, 
with  a  count  de  bonu  aspor talis,  the  deienoant 
pleaded  the  general  issue  and  accord  and  satisfaction 
(the  question  at  the  trial  being,  whether  a  term  for 
yeara  had  expired),  and  the  jury  found  a  general 
verdict  for  the  plaintiff,  with  damages  under  40».t 
and  the  judge  certified  the  amount  of  damages  under 
the statoie  43  Klis.  c.  6,  s.  3  :  Held,  that  the  plain- 
tiff was  entitled  to  costs  ds  incremento,  notwith- 
Sla«diog  the  certificate.  Wright  v.  Piggin,  2  Y. 
&J.544. 

If  m  plaintiff  employs  a  person  to  conduct  bis 
^miiy  in  the  character  of  an  attorney,  who  is  not 
maUfied  to  sot  as  such,  it  does  not  deprive  the. 
wrmer  of  his  right  to  all  his  costs  as  against  the  de- 
fendant, la  case  be  obtains  a  verdict.  The  defen- 
dant's reotedy  is,  to  bring  the  party  so  practising 
Mm  the  Court,  who  will  deal  with  him  according 
t»  tbe  ofSeuce  of  which  ha  may  be  found  guilty. 
Btmigr  V.  BlMm,  3  Law  J.  C.P.  ISO,  a.  c.  3 Bing.  3, 
«>e.  9BL  Mo.  741.   . 

Xd  an  action  brought  to  recover  the  balance  of  an 
aoeosmt,  the  partiea  agssad  that  the  amount  should 
l».i«ferred  to  two  a»itrator0,  who,  in  settling  the 
Wiaiee  dne,  were  to  be  guided  by  the  decision  of  a 
'  ht^f  is  regard  of  a  certain  cargo  of  cotton  shipped 
jf  ^  plaintiffs,  the  costs  of  which  formed  one  of 
^m  Hems.  The  jury  found  that  the  plaintiffs  wero 
mfj^  antitled  to  charge  tlie  defendants  with  the  costa 
Mn«  cotton ;  and  the  arbitrators,  after  excluding 
taeli  coats  pursuant  to  the  verdict,  found  a  certain 
•am  to  1>e  due  to  the  plaintiffs.    The  Protbonotary, 


on  taxation,  refused^  to  allow  the  plaintiffs  the  costs 
of  the  trial  which  applied  to  the  cotton :  KM,  that 
he  was  right  in  so  Going.  FairlsMv.  Parktr,  6  Law 
J,  C.P.  105,  a.  c.  1  M.&  R.  438. 

Creditor  proceeding  at  law  against  the  exMOtor, 
after  a  decree,  allowed  his  costs  at  law  inoazred 
previoas  to  notice  of  the  deoree,  bat  not  his  costs  of 
the  motioB  to  restrain  his  proosedinga*  Amm*  S  fiL 
&  S.  424. 

In  a  suit  for  a  partition  and  an  aceount,  the  defsn- 
dant,  improperly  disputing  the  plaintiff 'a  title,  or* 
dered  to  pay  ao  much  of  the  costs  as  related  to  ths 
account  and  to  the  proof  of  the  plaintiff's  tide. 
HiU  V.  FuibrwA,  1  Jac.  574. 

A  plaintiff  is  entitled  to  have  his  costs  oat  of  ths 
fund  which  is  the  subject  of  an  interpleading  suit. 
Campbell  v.  Sohmim,  1  S.  &  S.  46t« 

Plaintiffs  will  be  aJlowed  the  costs  of  making  out 
their  pedigrees*  which  shew  them  to  be  entitled  to 
benefits  under  a  will.  SUeoehf  r»  Bwll,  1  Law  J. 
Chanc.  137. 

Where  it  appeara  on  the  face  of  a  bill  for  ospedfio 
performance,  that  the  plaintiff  covld  not  eonvey, 
according  to  the  agreement,  without  the  diieetioii 
of  the  Court,  he  wUl  not  have  the  costs  np  to  the 
hearing ;  but  if  the  defendant  insists  oai  inquiries 
into  the  title,  and  faila  in  them,  the  plaintiff  boosts 
incurred  in  these  inquiriea,  and  at  the  hearing  on 
further  directions,  muat  be  paid  by  the  defimdaiit. 
AlUn  V.  Curtit,  1  Law  J.  Chanc.  135. 

(C)  Defendant's  right  to, 

[See  Malicious  Arrest.] 

Where,  after  verdict  for  plaintiff,  a  new  trial  was 
granted  without  mention  of  the  costs,  end  the  jdaift'^ 
tiff  discontinued :  It  was  holden,  that  the  defiBndant 
was  not  entitled  to  the  costs  of  the  trial.  •  Oruy  t» 
Coff,  5  B.  &  C.  458,  s.  c.  8  D.  &  R.  StO. 

On  making  a  rale  absolute  to  set  aside  a  trial,  in 
consequence  of  an  irregularity  in  the  notice  of  it, 
the  Court  would  not  give  ooats,  because  the  attorney 
for  the  defendant,  having  an  opportunity,  did  not 
inform  the  plaintiff 'a  attorney  that  he  intended  not 
to  act  on  that  notice  of  trial.  Seriben  v.  MontgotMry, 
i  Law  J.  K.B.  S6. 

The  defendant  having  been  indicted  for  ah  as^ 
sault,  arranged  with  the  prosecutor  that  he  wpuld 
submit  to  a  verdict  of  guilty,  if  he  was  not  to  be 
brought  up  for  judgment ;  upon  that  understanding 
he  pleaded  guilty :  Held,  upon  a  rule  calling  on  the 
defendant  for  the  payment  of  costs»  that,  as  no  men-' 
tion  of  the  costs  was  made  at  &e  trial,  and  as  a 
proaecutor  was  not  entitled  to  costs,  as  a  matter  of 
course,  where  the  defendant  submits  to  an  under- 
atsnding  of  the  above  description',-^that  the  prose- 
cutor cannot  afterwards  csll  upon  the  defendant  for 
the  payments  of  costs,  inasmueb  as  he  should  have 
made  it  part  of  the  stipulation.  Rex  v.  Ravmn, 
2  B.  &  C.  598,  s.  0.  4  D.  &  R.  124. 

Where,  in  a-  case  in  which  a  corporation  are 
defendants,  tlie  record  is  withdrawn  in  consequence 
of  the  absence  of  a  material  witoess,  who  is  one  of 
the  corporation,  and  it  does  not  appear  that  such 
•  absence  arises  from  the  act  of,  or  is  in  collusion  with 
the  other  corporators,  the  prosecutor  will  be  com- 
p^ed  to  pay  the  costs  oif  not  proceeding  to  trial 
pursuant  to  notice.  Rex  v.  the  Mayor,  S^c.  of  Great 
Yarmouth,  5  B.  &  A.  531. 


I  - 


COSTS — (EiTii— Secusitt  fob). 


(D)  Or  Cru>itob«. 
CoaU  IT*  DM  p*T*blc  to  ■  creditor  irhan  ■ 
''  itlowedbrtha  Muter,  though  it  fa 
D  illowad  bf  Ilia  Coart.     H'alWiu 


ki  baan  dintlowed  br  tha  Maitar,  though  it  fau  on 
Htition  been  tllo'        "^     "     "'  '"  '" 

Jtanla,  1  J*c  105. 


■  eteditor  iiMi,  and  it  appau*  then  m  no 
fimdi  ipplinbU  to  the  debt,  he  will  be  litbla  to 
ooaU.     Bluett  v.  Jimp,  1  Jk.  140. 

In  a  eradilor's  aoit,  briofting  the  faair-at-Uir  and 
■lao  tha  deriase  of  tba  debtor  bafore  the  Court,  ta 
wall  aa  hit  peraonal  repraaentitiTe,  if  tha  food  ia  not 
•nSoient  for  tba  payment  of  tha  taxed  coata  af  all 
the  partial,  all  must  abata  proportionabl^.  Tomv 
r ,  6  Law  J,Chaiio.46. 

A  craditor  who  prorae  bafore  the  Muter,  hu 
genanlly  no  coata ;  bat  if  hii  proof  ia  benafidal  to 
tba  aatata,  aa  when  ha  aaTeeby  it  the  eipeuea  of  f 


6  Had.  91. 

It  ia  I  general  rule  that  orediCoraaDd  next  of  kin, 
who  go  Wore  a  Maitar  to  aatabliali  their  claim, 
have  to  pay  the  aipenaea  ot  ao  doing  ;  but  if,  after 
Ihej  hare  eitibliahed  their  claim,  thay  are  allowed 
to  mil  in  the  auit,  as  if  Ihej  had  been  partiea,  in 
raapect  of  aoch  proceedinga,  thaj  may  be  entitled  to 
IboT  coate.      Wait,  T.  Wait;  6  Had.  110. 

After  adeoreeforthaadminiitntionofatMtator'i 
ettata  in  England  and  Ireland, an  incnmbrancer  upon 
theIri8heatata,haTiii|>comein  andprored  hia  debt, 
raniminad  from  proceeding  in  a  creditor's  auit.  in- 
KitotedbyblmiD  theCourtofChenoenin  Ireland, 
noeirad  the  coals  op  to  (he  time  of  hia  hairing 
notioa  of  the  daorea,  and  paying  the  coata  of  the  ap- 
plicatiaD.  Bemuefiamp  y.  iJu  tlarifuit of  Hmttty ; 
Clarke  t.  Ihe  Earl  of  Ornuncb,  1  Jac.  54fi. 

The  Court  in  loncn  hate  no  power  Co  aiaist  s  de- 
fendant under  the  5  Geo.  4,  o.  104,  a.  SI,  unleaa  tha 
judge  who  tried  the  cause  haa  certified.  Jmiai  y. 
KnHck,  6  Law  J.  K.B.  319,  a.  c.  8  B.  &  C.  337. 

The  defendant,  an  uncertiGoalad  hanlnupt,  being 
atreatsd,  justified  hail  and  pleaded  the  general  issaa, 
•nd  the  cauae  was  sat  down  (br  trial ;  but,  hiring 
BubseqaaDCly  obtained  hia  certificate,  he  pleaded  it, 
puii  darrein  csnliniiaRca,  whereupon  the  record  waa 
withdrawn,  and  the  action  discontinued ;  and  the 
defendant  haring  ruled  the  plaintiff  to  reply,  aigued 


ni  pr«.  againal  hi 


aniieled  to  his 


3  the  plea  puii  dsTrtin 

finT«,6L«wJ  

Where  aTerdicl  had  been  taken  for  (ha  plaintiff, 


'.  MinT««,6LawJ.C.P.«S,  1  M.  &  P.  138. 


at  the  (rial  of  a  caDaa,  for  nominal  damages,  satn.-. 
(o  tha  award  of  an  arbitrator  j  and  the  Tatter  after- 
wirda,  by  hia  award,  ordered  (he  Terdiet  to  be  en- 
tared  for  38(.,  the  debt  hanng  been  reduced  Co  that 
sum  by  part  payment  before  aolion  brought:  The 
Court  cnlerad  a  anggestion  to  be  entered  on  the 
roll,  to  deprire  the  plaintiff  of  coata,  under  the 
Uiddleeex  Court  of  Conacieoce  Act.     flightingalt 


r.  Barnard,  S  Law  J.  C.P.  1 


r.  169. 


(E)  Ok  Mdtioki  and  Rulu. 

Where  only  one  notice  of  motion  haa  been  giren, 

and  the  party  against  whom  it  is  intended  to  be 

made  doea  not  appear  on  the  day  appointed,  the  Court 

haa  no  rule  enatling  then  to  gin  the  other  par^. 


who  baa  attended,  the  coetaof  his  attendance.  Tftrs 
T.  Setkjbrd,  9  Price,  41. 

In  the  Eichequer,  in  order  (o  entille  a  party  la 
coats  for  an  irregularity,  he  mua(  apply  to  letuili 
the  ptocaedings  in  the  firit  iuitanca.  (Carm  t. 
Crau,  9  Price,  637. 

Coats  of  shewing  cause  againat  a  rule  in  Ae  iiM 
initince  are  neTei  given.  Aer  t.  Lmg,  6  Liv  J. 
M.C.El,a.c.  1  M.&R.139. 

The  general  rule  of  costa  in  motions  ii,  (tiallbi 
coats  of  the  party  who  succeeds  either  in  makiBf^v 
in  oppoaing  a  motion,  ate  cotta  in  the  causa ;  ni 
Chat  the  eoittoftheparlywho  fails  either  in  mtkinj 

lUg.  Gtn.  1  Lew  J.  Chane.  141. 

(F)  Extra  Costs. 

Ib  an  action  on  the  case,  agsioat  the  shBn?,for 
falsely  returning  to  a  capioi,  Noa  lunl  jiit«iW ;  pir 
quat  the  pliiatiffa  ware  outlawed,  and  out  to  ai- 
penae  in  rerereing  the  outlawry :  Held,  thit  thi 
pliintiiTa  were  not  entitled  (o  recorer  the  utncotti 
of  setting  aaida  tha  outlawrj.  Jiakint  T.  BiiUi^, 
5  Uw  J,  C.P.  138,  s.  C  4  Bing.  161. 

A  creditor  who  makea  an  uniupparted  eliim,  ti 
liable  to  additional  coats.  Sh»tpUi  r.  Sbrpla, 
M'Clel.  .W6. 

Where  a  bill  is  filed  for  in  locount  agiiiil  i  n- 
sidusry  legate,  who  baa  taken  the  bsnafit  of  tlia 
InsolTent  Debtors  Act,  and  has  rendered  two  mp- 
plemeulal  billa  neeeasary  ;  Held,  that  the  iddilioiil 
coats  should  be  paid  out  of  hia  ahare.  Bract  (. 
Omumd,  tJ.icV/.  435. 


The  allowance  of  additional  coata,  though  maitt 
sometime  after  the  demurrer,  it  haa  been  detenniaad, 
muat  be  incorporated  with  the  originil  Older  al- 


(G)    DODBll  AND  TBEILB  Co«TS. 

Doable  coats,  under  11  Geo.  1.  o.  19,  a.  n,  an 

•stimsted  by  gJTingsingla  costs,  and  balf  the  aneaaC 
of  the  single  coats.  StaaUmdr.Ludbm.4B.liC- 
B89,  s.  c.  7  D.  &  R.  484. 

Verdict  lor  plaintiff  in  treniass  for  an  injnrj 
done,  in  puiananos  of  the  Building  Act,  14  Geo.  3, 
c.  78,  aubject  to  a  reference,— tha  arbitrvtor  awarded 
that  the  Terdiet  should  be  for  the  derendani ;  Held, 
that  ha  waa  entitled  to  treble  coats.  Pralt  T.  HiU- 
■un,  3  Uw  J.  K.B.  163,  a.  e.  6  D.  &  R.  4«1. 

(H)  Sbcdkitv  fok. 

A  pliintiffreaident  in  Ireland  will  be  compelled 
to  gire  security  for  costs.  Molontv  ▼.  Smilk,  1 
H'Clel.  &  Y.  lis :  E.  p.  Hilt  r.  Hurdm,  6  Msd.  46. 

Flsintiffs,  an  Irish  company,  wboee  concerns 
were  sll  carried  on  in  Ireland,  were  compelled  to 
gire  security  for  coata,  notwithatsodinK  ■»  nSdaTiC 
(bat  they  had  money  in  a  banker's  haads  in  London, 
and  that  many  of  the  membera  reaided  in  Ei^tand. 
Limtrieh  and  Wtttrferd  RailtMy  Cemj^ny  T.  Frawr, 
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6  Liw  J.  CP.  9«  8.  e.  4  fiuig.394,  ■•  o.  1  M.& 
P.  83. 

A  party  will  not  be  compelled  to  give  Mcarity  for 
oostB  while  in  this  ooontiy,  althoagh  he  uAuallj 
twides  abroad.    Anon,  8  Tauut  737. 

Nor,  if  he  has  propertj  in  England,  will  the  Coart 
nqoire  him  to  give  secnrity  for  costs,  because  he 
resides  abroad,  and  only  comes  occasionally  to  Eng- 
land.   Croft  V.  King,  2  Law  J.  K.B.  39. 

The  temporary  absence  of  the  plaintiff  in  a  foreign 
ooDOtiy,  is  not  sofiBcient  to  entitle  the  defendant  to 
sscurity  for  costs.  For  that  purpose,  a  clear  case  of 
the  plaintiff  having  left  England,  with  an  intentioB 
of  pennanendy  residing  abroad,  must  be  made  out, 
Cok  V.  BeaU,  1  Law  J.  C.P.  49,  s.  c.  7  B.  Mo.  613. 

A  British  officer  will  not  be  compelled  to  give 
■eourity  for  costs,  although  he  is  serving  abroad 
under  a  foreign  power.  O^LawUr  v.  Maedonald, 
8  Taunt.  736. 

A  foreigner  who  is  in  the  habit  of  residing  in 
England  for  four  months  in  the  year,  cannot  be  com- 
pelled to  give  security  for  costs.  DureU  v.  MuthB- 
am,  8  Taunt.  7 J 1. 

Plaiatifis  resident  in  a  foreign  countiy  will  be 
oompelled  to  give  security  for  costs,  Dt  Mamtfft 
T.  Jaehwn,  13  Price,  603. 

And  the  same  rule  applies,  if  the  plaintiff  reside 
out  of  the  jurisdiction  of  the  court.  Drury  v* 
J^hnton,  13  Price,  489. 

If  a  plaintiff  be  not  actually  domiciled  in  this 
country,  the  Court  will  require  him  to  give  security 
for  costs;  where,  therefore,  the  plaintiff  resided 
partly  in  this  country  and  partly  in  Scotland,  and 
brought  an  action  against  the  defendant  as  his  factor: 
Held,  that  the  latter  was  entitled  to  such  security. 
Navlor  v.  Joteph,  3  Law  J.  CP.  t07. 

A  husband  being  abroad  is  a  sufficient  reason  to 
induce  the  Court  not  to  call  upon  the  wife  for  secu- 
rity ibr  costs,  when  suing  in  her  husband's  name. 
Mi'mcA  V.  Drummond,  1  Ken.  469. 

The  defendant  is  not  entitled  to  call  on  a  plaintiff 
to  give  security  for  costs,  though  it  is  sworn  and 
not  contradicted,  that  the  plaintiff  usually  resides 
ftbroad,  and  is  about  to  quit  the  country.  Anon, 
5  Law  J.  Chanc.  71. 

Kor  will  the  Court  malce  an  order  to  stay  pro- 
ceedings until  security  be  given  for  costs,  upon  the 
gronad  of  the  plaintiff  being  about  to  leave  the 
countiy.    WilUi  v.  Garbutt,  1  Y.  &  J.  511. 

A  plaintiff  resident  abroad,  who  had  been  ordered 
to  ffive  the  security  for  costs,  but  had  not  complied, 
oraend  to  give  the  security,  and  on  defiiult,  his  bill 
to  be  dismissed.     Camme  v.  Grant,  1  Sim.  348. 

The  mere  circumstance  of  the  plaintiff  being  im- 
prisoned does  not  entitle  the  defendant  to  call  for  a 
Mcurity  for  costs.    Baddeley  v.  Harding,  6  Mad.  214. 

A  motion  requiring  a  plaintiff,  resident  abroad, 
to  give  security  for  costs,  must  be  made  before  plea. 

Sen&jf^that  it  cannot  be  required  from  a  fo- 
reiner,  a  master  of  a  vessel,  in  the  habit  of  sailing  to 
and  &om  the  porta  of,  though  he  has  no  fixed  resi- 
dence in,  this  country.  Katten  v.  Plato,  6  Law  J, 
CJ>.  I3,s.c.  IM.&P.  30. 

Where  the  plaintiff  is  a  foreigner  residing  abroad, 
^^  Court  will  not  entertain  a  motion  for  securi^ 
for  oosu,  until  the  defendant  has  appeared ;  or,  if 
the  writ  be  bailable,  until  he  has  perfected  bail* 
^y  ▼.  iobuon,  6  Law  J.  K.B.  237. 


It  is  not  neoessaiy  for  an  infant  who  suet  by  him 
nui  friend,  to  give  security  for  costs,  although  the 
next  friend  is  sworn  to  be  insolvent.  Yarworth  v. 
Uitcktl,  1  Law  J.  K.B.  119,  a.  c  2  D.&  R.423. 

Trustees,  who  are  empowered  to  use  a  person's 
name  in  their  legal  proceedings,  may  be  called  on 
to  indemnify  him  against  costs.  Phil-pot  v.  Badham 
2  Law  J.  K.B.  41. 

Where  plaintiff  sued  in  formd  pauporis,  and.the 
defendant,  two  yrars  afterwards,  made  an  application 
for  security  for,  and  taxation  of  the  costs  previously 
incurred, — The  Court  refused  the  application.  Jonot 
V.  Peers,  1  M'Clel.  &  Y.  282. 

Swearing  that  the  plaintiff  is  insolvent,  and  that 
the  action  is  brought  in  his  name  for  the  benefit  of 
J  S,  is  no  ground  to  induce  the  Court  to  compel  the 
plaintiff  to  give  security  for  costs.  Morgan  r,  Evane, 
7  B.  Mo.  344. 

If,  after  issue  joined,  the  plaintiff  be  discharged 
out  of  custody  as  an  insolvent  debtor,  the  Court  will 
stay  the  proceedings  until  the  assignee  or  one  of 
the  creditors  give  security  for  the  costs.  Hedferd 
T.  Kni^,  2  Law  J.  K.B.  114,  s.  o.  2  B.  &  Cf.  579, 
s.  c.  4  D.  &  R.  81. 

Where  the  plaintiff  had  assigned  over  his  property 
to  trustees  for  the  benefit  of  his  creditors,  which 
trustees  were  suing  in  the  plaintiff's  name,  the 
Court  required  that  the  plaintiff  ahould  give  security 
for  costs.    Lts(«r  v.  Wolfe,  6  Law  J.  K.B.  369. 

The  Court  will  grant  a  rule  for  the  attorney  of 
the  plaintiff  to  give  security  for  costs,  on  an  affidavit, 
that  the  action  has  been  brought  without  the  autho- 
rity of  the  plaintiff.  Fairband  v.  Zetmar,  2  Law  J. 
K.B.  67. 

Security  for  costs  will  be  required  ^in  trespass 
ajrainst  parish  officers,  for  distraining  for  poor-rates, 
if  it  appear  that  the  plaintiff  has  refused  to  pay  the 
rates  by  the  desire  of  his  landlord,  who  is  also  the 
attorney  in  the  cause.  Tettant  v.  Brown,  5  B.  &  C. 
208. 

The  plaintiff  sued  in  an  inferior  court  for  a  sum 
less  than  10^,  but  laid  his  damages  at  20/.  The 
defendant  removed  the  cause  into  the  Court  of 
King's  Bench  :  The  Court  held,  that,  under  19  Geo. 
3,  c.  70,  s.  6,  he  ought  to  enter  into  recognizances 
to  pay  the  debt  and  oosts^  AtteHbarough  v.  Hardy, 
2  Law  J.  K.B.  172,  s.  c.  2  B.  &  C.  802,  s.  c.  4  D. 
&  R.  362. 

The  statute  51  Geo.  3,  c.  124,  s.  3,  requiring  re- 
c<^izanoes  on  removing  a  cause  out  of  an  interior 
court,  when  the  damages  are  laid  at  less  than  152., 
extenda  to  all  actions,  as  well  on  torts  ss  to  those 
for  contracto.  Lee  v.  Good,  2  Law  J.  K.B.  169, 
S.C.4D.&R.  350. 

An  agreement  to  found  a  motion  for  security  for 
costs  under  the  1  Geo.  4,  c.  87,  is  not  establiahed  by 
a  letter  from  the  son  of  the  late  tenant,  requesting 
leave  to  keep  possession  for  two  years.  Ami  d. 
Stetmoy  v.  Thruetout,  1  M'Clel.  492. 

Where  an  attorney  took  a  mortgage  from  an  in- 
solvent as  a  security  for  costs  to  be  incurred,  the 
Court  ordered  it  to  be  given  up.  Jones  v.  Tpippi 
1  Jac.  322. 

Mortgage  by  client  to  attorney  for  costs  due,  and 
to  become  due,  held,  a  valid  security  for  the  costs 
then  due  only.   Williams  v.  Piggott,  1  Jac.  598. 

After  an  undertddng  to  accept  short  notice  of 
trial,  a  defendant  is  not  entitled  to  security  for 
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ootU.  Mont§lUmo  r.  Gareias,  1  Law  J.  C.P.  9,  b.  c. 
1  Bing.  67. 

(I)  Taxation. 
(a)  In  genial* 

Where  a  party,  under  a  bond  of  indemnitj,  com- 
promised the  matter,  and  paid  what  costs  the  soli- 
citor stated  to  be  due :  It  was  holden,  that  he  might 
nerertheleas  hare  them  taxed.  Balme  v.  Paver, 
1  Jao.  305. 

Decree  ordered  the  defendant  to  retain  his  costs 
when  taxed,  out  of  the  balance  in  his  hands,  and 
pay  the  residue  into  court.  The  defendant  having 
delayed  to  get  his  costs  taxed, — It  was  holden,  that 
the  plaintiff  must  move  that  be  may  bring  in  his 
Irill  oC  costs  to  be  taxed  within  a  limited  time. 
NnDtome  y.  Shiartnan,  t  S.  &  S.  95. 

Where  it  is  agreed  bj  attomies  in  a  cause  that 
certain  persons  shall  tax  the  costs,  as  between  party 
and  party,  the  Court  will  not  afterwards  refer  the 
bill  to  the  Master  to  be  taxed.  Ivaon  y.  ComWton, 
1  Law  J.  K.B.  71,  s.  o.  1  B.  &  C.  160,  s.  c.  S  D.  & 
R.  307. 

In  a  suit  for  an  account  by  the  assignees  of  a 
bankrupt,  against  the  executor  Of  the  solicitor  to  the 
commission,  bills  of  costs,  for  which  thd  executor 
takes  credit,  as  against  the  sum  due  from  his  testator 
to  the  bankrapt's  estate,  will,  on  motion,  be  re- 
ferred for  taxation.  Stephens  v.  Davit,  6  Law  J. 
Chanc.  66. 

Where  a  bill  of  costs  has  been  paid,  the  client 
ought  not  to  obtain  an  order  of  taxation  ns  of 
course. 

But  where  a  bill  had  been  paid  pending  the  suit,  and 
under  some  degree  of  pressure  practised  by  the  so- 
licitor towards  the  client,  the  Court  refused  to  dis- 
cbarge an  order  for  taxation,  obtained  subsequently, 
as  of  course.  Howell  r.  Edmunds,  6  Law  J. 
Chanc.  i9. 

The  Court  will  not  order  the  costs  to  be  taxed,  as 
between  solicitor  and  client,  without  consent,  where 
one  residuary  legatee  is  plaintiff,  and  the  other  de- 
fendant.    Fenner  v.  Taylor,  6  Mad.  3. 

Motion  with  costs  for  special  direction  to  the 
Master,  requiring  him  to  deduct  in  his  taxation  of 
the  costs  of  the  parties,  the  costs  which  he  should 
allow  to  the  defendant  from  those  which  he  should 
allow  to  the  plaintiff,  who  had  become  insolvent 
after  the  decree  had  been  passed,  was  refused  with 
costs.     Rumney  v.  Bsale,  10  Price,  113. 

Previous  to  declaration  filed,  defendant  took  out 
a  summons  to  stay  proceedings  on  payment  of  a 
certain  sum  and  costs;  which  the  plaintiff  refused, 
on  the  ground  that  the  sum  was  too  small ;  and  plea 
and  declaration.  But,  after*  plea,  the  defenaant 
having  paid  rather  a  larger  sum  into  court  than  the 
amount  tendered,  which  the  plaintiff  had  taken  out, — 
It  was  holden,  that  the  Master  was  bound  to  tax  the 
costs  previous  as  well  as  subsequent  to  the  summons. 
Edwards  y.  Harrison,  11  Price,  533. 

Where  the  plaintiff  was  nonsuited  in  consequence 
of  the  defendant  not  admitting  the  handwriting  of  a 
party,  which  he  had  promised  to  do  previously  to 
the  trial,  and  the  plaintiff  obtained  a  rule  to  set  the 
nonsuit  aside,  and  have  a  new  trial,  on  the  ground 
of  a  breach  of  faith,  which  rule  was  afterwards  made 
absolute,  but  was  silent  as  to  costs ;  and  the  defen- 
dant obtained  a  verdict  on  the  second  trial :  Held, 


that  the  costs  of  the  application  fbr  a  new  trial  were 
costs  in  the  cause ;  and  that  the  plaintiff  was  not 
entitled  to  them  on  taxation,  as  he  should  have  eo- 
grafted  them  in  the  rule  when  the  application  for  the 
new  trial  was  made.  Trvslove  v.  Burton,  3  Law  J. 
C.P.  79,  s.  c.  9  B.  Mo.  64. 

A  feigned  issue  haying  been  tried,  and  found  for 
the  prosecutor  on  the  original  information :  Held, 
that  the  coats  to  be  taxed  upon  such  feigned  issoe, 
were  only  the  costs  of  toe  feigned  issue  itsslf. 
TJiomas  y.  Powell,  t  Ken.  293,  s.  c.  1  Burr.  603. 

In  consequence  of  a  groundless  claim  of  an  admi- 
nistratrix to  free-bench  out  of  her  intestate's  copy- 
hold estate,  she  is  made  defendant  in  a  suit;  under 
an  order  of  reference  to  take  an  account  of  the  cos ti 
and  expenses  incurred  by  her  solicitor,  in  bis  cha- 
racter of  solicitor  to  her  as  personal  represent|tire 
of  her  intestate,  the  Master  must  allow  the  costs  of 
that  suit,  and  has  no  authority  to  disallow  tbeai, 
because  he  may  think  that  the  suit  was  occasiooad 
by  the  improper  claims  of  the  administratrix  herself. 
Watkins  v.  Maule,  1  Law  J.  Chanc.  8f . 

In  the  taxation  of  costs  de  incremento,  the  Court 
will  not  interfere  with  the  jurisdiction  of  the  Master, 
by  ordering  a  new  taxation  in  favour  of  a  defendaat, 
on  the  ground  that  the  plaintiff  has  been  the  cause 
of  increasing  the  amount  of  costs,  by  unnecessarily 
proceeding  to  trial  after  an  offer  to  sign  a  cognovit, 
unless  in  a  very  clear  and  strong  case.  Sn^e, 
aliter,  where  there  has  been  no  previous  delay  of 
the  plaintiff  by  the  proceedings  of  the  defendant, 
and  the  conduct  of  the  plaintiff  has  been  palpably 
vexatious,  or  the  defendant  has  made  the  offer  ia 

5ood  time,  and  an  executed  cognovit  actually  tea- 
ered.  But  a  rule  calling  on  the  plaintiff  to  sbeir 
cause  why  the  Master  should  not  review  his  taxa- 
tion of  costs,  under  circumstances,  having  beea 
discharged  on  affidavits,  filed  in  answer,  statiog 
facts  which  furnished  a  sufficient  reason  for  what 
the  Master  had  done,  was  discharged  with  costs. 
Williams  v.  Wynne,  9  Price,  344. 

The  Court  will  allow  taxed  costs  on  overrulipg 
frivolous  exceptions  to  an  answer  to  a  bill  for  dis- 
covery, iosteaa  of  40<.,  the  ordinary  costs.  Joan 
y.  SteeU,  1  M'Clel.  &  Y.  «74. 

A  party  will  be  entitled  to  the  costs  of  issmng 
and  serving  an  order  of  sequestration  nisi,  to  enforce 
payment  of  taxed  costs,  though,  upon  a  petition  to 
review  the  taxation,  their  amouut  should  afterwards 
be  reduced,  if  the  other  party  has  not  employed  doe 
diligence  in  obtaining  a  review  of  the  taxation. 
y.  Duke  of  Marlborough,  1  Law  J.  Chanc.  «4. 

The  attendance  of  a  witness  will  not  be  enforced 
by  the  Court  of  Common  Pleas,  in  order  to  enable 
the  Prothonotary  to  tax  a  bill  of  costs  arising  ia 
that  court,  although  referred  to  him  for  that  porposa 
by  a  Master  in  Chancery.  Protheroe  v.  Tkmes, 
8  Taunt.  670. 

On  the  taxation  of  costa,  the  Prothonotary  tl- 
lowed  for  various  sums  expended  in  experiments, 
and  a  compensation  for  loss  of  time  to  scientific  and 
professional  gentlemen  employed  in  making  thsnat 
with  a  view  to  ascertain  the  increased  risk  or  advan- 
tage in  a  new  process  of  boiling  sugar,  by  means  of 
heated  oil,  ana  who  were  caDed  as  witnesses  at  the 
trial ;  the  Court  directed  him  to  review  his  taxation, 
on  the  ground  that  no  such  allowance  or  compensa- 
tion ought  to  be  made.  Where  the  plaintiff  brought 
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fbnr  actions  agunst  two  insurance  companies,  for  a 
loss  by  fire,  sod  a  verdict  was  foand  for  the  former 
against  each  company,  on  two  of  the  causes  only : 
Held,  that  costs  were  to  be  apportioned  equally, 
although  these  causes  only  were  set  down  for  trial 
at  the  same  Sittings,  there  being  a  demurrer  pending 
on  the  other.  Severn  ▼.  Olive,  6  B.  Mo.  2S5,  s.  o. 
XB.£cfi.7f. 

The  Prothonotary  has  a  discretion  in  the  allow- 
ance of  expenses  of  plans  made  and  used  for  the  in- 
formation of  the  Court.  Holmes  v.  Holmes,  2  Law  J. 
C.P.  laS,  B.C.  8  Bing.  75.  s.  c.  9  B.  Mo.  158. 

The  Court  will  not  allow  the  costs  of  documentary 
evidence,  procured  by  the  plaintiff,  but  not  read, 
nor  entsred  as  read.  Stuart  y.  GreenaU,  M'Clel. 
705. 

Where  the  judge,  who  tries  a  cause  by  a  special 
jury,  certifies  that  it  was  a  proper  case  for  a  special 
jury,  the  Master  must  allow  tlie  full  costs  of  the 
jury,  where  the  Terdict  is  found  for  the  defendant. 
BroadrUk  v.  Clarke,  \%  Price,  154. 

Where  the  plaintiff  obtained  a  rule  on  the  6t}i  of 
February,  to  diseontinoe  the  action  on  payment  of 
costs,  but  the  costs  were  not  taxed  until  the  11th 
of  March:  Held,  that  when  the  costs  were  taxed, 
and  the  judgment  of  discontinuance  entered  up,  it 
related  back  to  the  day  when  the  role  for  discontinu- 
ance was  obtained,  and,  therefore,  it  must  be  consi- 
dered that  the  action  was  discontinued  from  that 
period.  Brandt  ▼.  Feacoek,  1  B.  &  C.  649,  s.  c.  D. 
&R.2. 

To  ground  an  application  to  the  Court  for  an 
order  on  the  Master  to  review  his  taxation  of  costs, 
it  is  not  eaiential  that  tlie  undisputed  items  should 
be  brought  into  court  Bagnall  r.  Underwood,  1 1 
Price,  5  JO. 

The  Coort  will  not  direct  a  Master  to  review  his 
taxation  of  costs,  unless  the  application  be  sup- 
ported by  an  afildavit  shewing  the  objectionable 
charges,  and  the  grounds  of  objection.  Daniel  v. 
Bishop,  13  Price,  129. 

The  Master  will  not  be  ordered,  on  motioft,  to 
review  his  taxation  of  costs ;  such  an  application 
Bast  be  made  by  petition*  Anon,  1  Law  J.  Chanc. 
104. 

An  affidavit  is  ne^ssary  on  an  application  for 
leave  to  file  exceptiona  to  tlie  Master's  certificate  of 
the  taxation  of  costs,  and  must  state  the  facts  on 
which  the  exceptions  are  founded ;  and  the  notice 
■hould  state  the  exceptions  intended  to  be  filed,  and 
the  ground  of  the  exceptions.  Jenkinson  v.  Royston, 
9  Price,  «15. 

The  proper  mode,  in  the  Court  of  Exchequer,  of 
objecting  to  the  Master's  taxation  of  costs  is,  to 
move  upon  affidavits,  stating  the  g^und  of  objec- 
tion, for  leave  to  file  exceptions  to  the  report. 
WHght  V.  Southwood,  1  Y.  &  J.  4«0. 

Three  days'  notice  most  be  given  to  a  Prothono- 
tary prior  to  a  motion  for  a  review  of  his  taxation  of 
C06U.   Offiey  V.  Weaver,  1  Law  J.  C.P.  23. 

An  attorney,  on  the  taxation  of  costs,  should  wait 
at  the  Master's  office,  until  the  matter  is  called  on ; 
and  unless  he  has  done  so,  the  Coort  will  not  allow 
the  Master  to  review  his  taxation.  Gregory* s  cate, 
1  Law  J.  K.B.  5. 

U  a  party,  inadvertently,  does  not  attend  a  taxa- 
tion, the  Court,  if  the  Master  state  that  items  might 
have  been  taken  off  by  the  presence  of  the  party, 
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will  order  him  to  review  his  taxati(Ai.  Awm,  1  Law 
J.  K.B.  56. 

The  Court  refused  tp  grant  a  rule  to  compel  the 
Prothonotary  to  review  his  taxation,  where  the 
Prothonotary  refused  to  allow  costs  on  account  of 
gross  misconduct  on  the  part  of  the  plaintiff's  at- 
torney, although  proceedings  had  been  stayed  by 
defendant,  under  a  rule  for  staying  them  on  pay- 
ment of  d^bt  and  costs.  Adams  v.  Staton,  1  Bing.  69, 
s.  c.  7  B.  Mo.  365. 

The  Court  refused  to  direct  the  Master  to  review 
his  taxation  as  to  the  costs  of  certain  proceedings, 
which  had  been  set  aside  with  costs,  in  the  absence 
of  proof  that  the  attorney  had  resorted  to  such  pro- 
ceedings mal&Jide,  or  from  motives  inconsistent  with 
a  fair  intention  of  the  party.  Lloyd  v.  Crutehley, 
13  Price,  «11. 

Where  exceptions  are  taken  to  the  Master's  cer- 
tificate of  the  taxation  of  costs,  on  the  ground  that 
he  has  not  charged  the  solicitor  with  all  the  monies 
received  by  him,  with  which  he  ought  to  have  been 
charged,  and  such  exceptions  are  allowed,  and  the 
Master  directed  to  review  his  report  in  that  res()ect ; 
the  Court  does  not  give  the  exceptant  the  costs  of 
such  proceedings,  on  the  ground,  that  they  are  ne- 
cessary to  correct  a  mistake  or  misapprehension  of 
the  Master.    WriglU  v.  Southwood,  1  Y.  &  J.  527. 

» 

(b)  Of  Attornies*  and  Solicitors*  Bills. 

A  special  application  for  the  taxation  of  a  soli- 
citor's bill,  where  all  that  was  sought  might  have 
been  obtained  by  motion  of  course,  refused,  with 
costs.  Anon.  1  Law  J.  Chanc.  104. 

The  Court  has  no  jurisdiction  to  order  a  solicitor's 
bill  to  be  taxed  on  bis  own  application.  Sayers  r. 
Walond,  1  S.  &  S.  97. 

Searching  as  to  whether  satisfaction  has  been  en- 
tered on  the  roll,  whether  issue  has  been  joined,  and 
whether  isstie  has  been  docketed  in  an  action  be- 
tween A  and  B,  are  not  taxable  items  within  the 
2  Geo.  2.  Fenton  y.  Correa,  1  R.  &  M.  262.  [Ah- 
bott] 

An  attorney's  bill  for  business  done  in  the  Insol- 
vent Debtors  Court,  is  taxable.  Smith  v.  WattU' 
worth,  1  C.  &  P. 615.  [Abbott] 

A  chytrge  for  filling  up  a  bail-bond  in  an  action, 
is  a  charge  which  renders  tlie  attorney's  bill  subject 
to  taxation.  Feam  v.  Wilson,  5  Law  J.  K,B.  28, 
s.  c.  6  B.  &  C.  86,  s.c.  9  D.  &  R.  157. 

Where  an  attorney  makes  out  one  bill  against  one 
of  his  clients,  which  contains  taxable  items,  and  an- 
other against  that  client  jointly  with  others,  which 
has  no  taxable  item,  the  former  does  not  draw  the 
latter  with  it  for  taxation.  Langley  v.  Fumival, 
6  Law  J.  K.B.  330. 

In  an  action  on  an  attorney's  bill  for  "attending 
A  and  B,  the  proposed  bail  of  the  defendant,  and 
examining  them  as  to  their  competency  to  justify ;" 
and  for  "  attending  the  plaintiff  in  several  actions 
commenced  against  the  defendant,  and  arranging 
with  him  to  take  a  cognovit  therein :"  The  Court 
held  the  items  taxable.  Watt  r,  Collins,  1  R.  &  M . 
284.  [Best] 

The  Court  ordered  an  attorney's  bill  to  be  taxed, 
because  it  contained  items  for  drawing  a  warrant  of 
attorney,  which  had  not  been  executed.  Wilson  v. 
Gutteridge,  2  Law  J.  K.B.  221,  s.  c.  3  B.&C.  157, 
s.  c.  4  D.  &  R.  736. 
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An  attonnv'i  bill  «f  «a«ti,  whan  Le  U  tetag  u 
■gmt  to  Bnatber,  eniplojeil  \>y  lb*  p*r^  in  mpKt 
<rf  wboH  bmiam  u*  igvncy  chirgu  h>Te  been 
incnired,  will  mC.  od  an  ([fJdicitiDB  of  the  disaC, 
Im  ordsnd  to  b«  nhmd  to  tb«  Mutaifbr  tuntion. 
■t  WildlxTri,  8  Price,  677. 
.n  tttornay'i  bill,  iftur  it  hu  beea  pud,  u  not 
liible  to  Iixition.  nnlcH  it  can  be  impsubsd  on  tb* 
ground  of  |;nia  OTtrchirge.  fnad,  or  nialikB;  ud 
tbia  mla  ia  concloiiTe,  eren  itbere  it  baa  baen  paid 
by  Inuleea  acting  nndcrt  deed  of  trust  for  ntia,  and 
tbe  tuatiOD  it  applied  foi  on  bebilC  of  tha  cotui  fHt 
rnu(  inlaniled  id  Ibe  aorpliia  >riun|;  from  tha 
nie.  IfiUdnum,  dcm.,  Futin,  vauthtn,  iLawJ. 
C.P.f5. 

Tba  Court  Bide  in  order,  tbat  tha  bill  of  an 
attorney  abonld  be  taxed  after  ■  trial  hid  been  bad, 
opon  condition  of  tbe  party  bringing  tbe  unoant  of 
tbe  rerdiet  into  conrt.  NvltaU'i  cue,  1  Lm*  J< 
K.B.  154. 

Wbere,  in  u  action  for  nn  attorney's  bill,  the 
defence  inaieted  on  waa,  that  the  plainliffbad  been 
orerpaid,  but  tbe  plaintiff  obtained  ^  verdict,- 
UolioD  to  rofar  the  bill  t£    '      "' 
wii  held  to  be  too  late. 
Law  J.  K.B.  160. 

The  Court  will  not  gnnt  an  atta^mentagaiaal  an 
■llomej  for  not  peribrminghia  uadertakingto  refund 
monej,  upon  bis  bill  being  taied.  The  uanal  courae 
it,  to  make  tbe  otder  for  taxing  it  ■  nils  of 
«rart,     Mprlivg  v.  Tmgu;  1  Law  J.  K.B.  106, 

Where  the  itema  diiillowed  in  1  croira  aolieilor'a 

of  ^pcnbalion  by  the  Coart,  it  will  not  only  order 
that  the  coata  of  Uiation  be  paid  br  the  aolioitor  to 
the  defendant,  but  iffae  baa  receired  the  whole  bill 
by  auma  paid  bim  in  idTinca,  will  order  bim  to 
refund  the  difference  with  jntareet.  Delay  in  a  groaa 
•f  tbia  deacription  will  not  deprive  the  ippli- 


1 


of  bii  right  to  relief.     Rti  r,  Bath,  9  Price, 
delirered  by  a  aolicilorwia 


Where  a  bill  for 
taxed  after  hia  de.      .  ,   . . 

wia  deducted :  Held,  thai   hia  executrix  was  not 

liable  to  pay  the  coats  of  taiation.    Miibr,  v. , 

4  Law  J.  Chanc.  71,  t.  c.  I  S.  &  S.  463,  M  In  rt 
Ci>i(. 

But  wbere  an  action  wai  brought  on  an  attorney's 
bill  by  the  eiecnlor,  inatead  of  the  anrriTing  part- 
ner, and  the  Maater  baring  deducted  leaa.  but  having 
■Hawed  credit  for  a  aum,  which,  with  the  dedoction, 
■mounled  to  more  than  a  siith  :  It  was  holdan,  that 
the  costa  of  taxation  were  to  be  paid  by  each  party. 
GaU  y.  Parkingtim,  1  M-Clal.  &  Y.  394. 

Where  an  attomey'a  bill  ia  reduced  by  taiation 
more  than  one-iiith.  the  Court  have  no  discretion  ; 
becaoae  the  statute  prorides,  tbat  the  attorney  ia  to 
pay  the  cosU.     Dicktni  t.  Woalcet,  8  D.  &  R.  589. 

After  action  brought  on  an  attorney 'a  bill,  tbe  de- 
fendant obtained  an  order  to  tax.  and  more  dian  a 
tiilb  waa  atrock  off  it ;  Held  that  be  wia  not  en- 
titled to  the  coata  of  Uiing.  Brnlm  v.  Bullard,  6 
Law  J.  C.P.  1 1S,  a.  c.  4  Bing.  561. 

Where  tbe  Prothonotary  refuaed  to  allow  coats,  on 
account  of  groaa  miacoaduct  on   the  part  of  tbe 

flainlilTi  attorney,  the  Court  refuaed  a  rule  for  tha 
rolbonotary  ta  review  his  taxation,  thoagh  de- 
fendant  bad  stayed  proceedings  andar  a  rule  for 


An  attorney,  who  iaantitl 
by  the  taxation  of  his  bill,  must  apply  for  th^  >t 
the  tine,  or  he  cannot  recorer  tbem  by  notioi  aAs 
makiagasubsequentsettlement.  WlalfitU j.Jtmi, 
1  Bing.  107,  a.  o.  7  B.  Mo.  365. 

On  the  Uiitioa  of  coata  before  the  Haitar,  la 
attomey'a  clerk  admitted,  tbat  the  anit  in  whirh 
the  coals  were  taxed  was  conducted  by  his  aBp)(ijtt 
fiom  motiirea.of  charity,  on  behalf  ofthe  pluobff: 
Held,  that  tha  admiaaion  of  the  clerk  «a*  mfieint 
to  bind  bU  maater.  AiUaum  r.  Pries,  1  D,  ((  R. 
N.P.C.  48. 

In  consequence  of  a  gronndleaa  claim  of  an  ailiai- 
niatratrii  to  free  bench  out  orherinteatate*a«>|ij. 
hold  estate,  she  is  nade  defendant  in  a  anil :  nader 
an  order  of  reference  to  take  an  acoount  of  the  mail 
and  expenses  incurred  by  her  solicitor,  in  bia  cbi- 
neler  of  lolieitor  to  ber  aa  petaanal  repnaeatatin 
of  her  intestate,  the  Mater  muat  allow  tha  couiof 
that  suit,  and  has  no  authority  to  diadlow  ibM, 
bccauae  he  may  think  that  the  auit  w 


Ghana  8f . 
(K)  pATHE?(Tor,  Hon'    EHFOaCEP. 

In  order  to  discharge  a  plaintiff' out  ofcnaCod;  fbt 
'        they  had  ben  paid  tx 
■^^--ilonlyata-  ''■ 
thy  the  tn 

Held  inaufficie'at.    ButI  r.  Canant,  6  B.  Mo.  65.  Lc 
3  B.  &  B.  3,  a.  0. 1  Gow.  SG. 

WhereapenoD.nota  party  to  the  anit,  iaorderad 
to  pay  coals,  a  motion  for  a  four  day  oidsr  or  cca- 
mitment  muit  be  preceded  by  motion,  in  rt  Pit- 
liiielon,  6Mad.Tl. 

llie  Court  will  not  interfere  in  a  oauH,  surely 
fat  tbe  purpoae  afdispoaing  ofthe  costa,  wbere  ibt 
subject  of  (be  suit  hu  bean  di^toaed  of  out  of  court. 
RcbtTli ».  liobtrti,  1  S.  S.  S.  39. 

It  ta  not  compulsory  that  an  attoraey  should  sua 
in  a  court  of  requests,  unless  hia  pritilege  of  suing 
in  the  superior  court  is  tsken  awsy  by  exprcM 
words;  hence,  where  an  attorney  of  the  Court  of 
Common  Pleaa  sued  by  attachment  of  privilege,  aad 
recovered  leaa  than  5J.,  tbe  Court  would  not  realraia 
him  from  taking  out  eiecutiou  for  coats.  Jtlttatm  v. 
Bray,  5  B.  Mo.  6(f ,  a.  c.  I  B.  &  B.  698. 

(L)  In  the  Ecclesiastical  Covits. 

Whei«  a  party  succeeds  in  ntablishiag  a  dis- 
puted inlarast,  hs  ia  Entitled  to  oosta,  Nartlieif  v. 
Cock,  i  Add.  S94. 

Where   a  party  ii 
that  he  trill  procee 

courae  to  give  coata,  unless  some  apeoial  facts  an 
laid  before  the  Court  to  ahew  that  he  ia  not  liable. 
Huain-  V.  BdlsiM,  3  Phil.  160. 

An  executor  under  a  prior  will,  may  put  nn  «xa* 
cutor  under  a  suhsequent  will  upon  the  most  Bolemn 

Eroof  aa  to  ila  validity  ;  but  if  the  executor  of  ika 
irmar  will  cannot  prove  hia  case,  he  is  lial>l«  la 
costs.      Matu^fld  V.  SAau,  3  Phil.  St. 

Tbe  Court,  upon  an  application  after  aa  I4>pa>l, 
will  not  oompel  the  payment  of  costs  inomred  ia 
the  court  below.     Sriacs  v.  Briica,  3  Phil.  38. 
The  obligation  on  ■  party  to  pay  oosta  poimaBt 


10  farSier,  it  is  a 
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to  I  monidoDy  under  partieolar  einmnttanoM,  wiU 
not  be  dispensed  with,  br  the  partj  to  whom  snch 
eoiti  wen  due  binding  himself  by  «n  agent  out  of 
ooort  to  waire  tbem. 

Th«  ezpense  of  a  monition  for  parment  of  costs 
tlwt^  added  in  the  taxation ;  and  if  sneh  monition 
ii  not  obe7ed  in  the  fiist  instance,  the  further 
Deceamy  expenses  fall  on  the  party  whose  neglect 
or  refusal  to  obey  in  the  first  instance  occasioned 
tbem.     Coaut  ▼.  Brown,  1  Add.  345,  351. 

Where  a  party  is  put  in  contempt,  and  proceed- 
ings are  had  against  him  merely  as  a  ptmam,  he 
may  be  condemned  in  costs  of  that  suit,  whether  it 
be  a  criminal  or  civil  suit.  Farster  v.  Forster,  1  Add. 
46f ;  see  Bridgwater  v.  Crutehley,  1  Add.  478. 

Where  a  suitor  prays  to  be  heard  upon  inn^ficient 
grounds,  the  Court  is  bound  to  reject  such  a  petition 
.with  costs.     Thomas  y.  Maud,  1  Add.  481. 

Where  a  party  has  been  committed  for  non-pay- 
ment of  costs,  but,  in  consequence  of  the  process 
being  erroneous,  is  released,  the  Court,  at  the  appli- 
cation of  the  party  to  whom  they  are  doe,  will  con- 
aider  itself  bound  to  direct  a  new  monition  for 
payment  of  them.    Austen  r.  Dugger,  1  Add.  307. 

Where  a  next  of  kin  calls  for  proof,  per  testes,  of  a 
win,  and  merely  interrogates  the  witnesses  produced 
in  support  of  it,  he  is  not  liable  to  costs  for  it ;  at 
least,  under  ordinary  circumstances.  Aliter,  in  the 
case  of  a  mere  legatee  under  a  former  will,  whom 
the  Court,  as  it  may,  is  at  all  times  disposed  to  con- 
demn in  costs,  wholly  or  in  part,  where,  in  putting 
the  executors  of  a  latter  will  on  proof,  per  testes,  of 
such  latter  will,  he  so  interrogates  (although  he 
-merely  interrogates)  the  witness  in  support  of  it,  as 
to  manifest  any  spirit  of  vexation,  or  undue  litiga- 
tion 00  bis  part.     Urquhart  v.  Fricker,  S  Add.  56, 

In  all  suits  of  nullity  of  marriage  brought  by,  or 
on  the  part  of,  the  husband,  the  wifb,  de  facto,  is 
regularly  entitled,  as  well  to  alimony  pending  suit, 
as  to  payment  of  all  such  costs  as  she  incurs  in  her 
defence.  Hence,  the  costs  of  the  defence,  are  (in  the 
fbst  instance,  atleast,)  as  necessary  a  charge  upon  the 
husband's  fimds,  as  are  those  of  the  prosecution  of 
every  such  suit :  and  this,  although  fraud  in  pro- 
coring  the  marriage  is  expressly  charged  upon  the 
wife  in  the  libel ;  and  although  costs  are  prayed  in 
the  Ubel  (and  may  ultimately  be  awarded  by  the 
Court)  against  the  wife.  Earl  of  Portsmouth  T. 
Countea  of  Portsmouth,  3  Add.  63. 

(M)  In  the  Cooax  of  Admiralty. 

Costs  and  damages  seem  incident  to  a  sentence 
(ft  restitution,  where  there  has  been  no  probable 
ground  of  seizure,     Barossa,  1  Hag.  75. 

Condemnation  of  a  proctor  in  the  costs  created  by 
the  introdoction  of  irrelevant  matter,  owing  to  his 
unfair  representation.     Frederick,  1  Hag.  2*5. 

Partial  allowances,  no  impeachment  of  a  previous 
title  to  costs.     Tartar,  1  Hag.  14. 

(N)  In  Criminal  Cases. 

VThere  an  indictment  is  preferred  at  the  Sessions, 
and  removed  into  the  King's  Bench  by  certiorari  by 
the  prosecutor,  he  is  not  entitled  to  costs  under  the 
7  Geo.  4,  c.  50.  Re*  y.  Ttichards,  6  Law  J.  M.C. 
104,  s,  e.  8  B.  &  C.  4f  0. 

Where  a  prosecution  bad  been  carried  on  by  sub- 
■criptioB,  and  it  did  not  appear  that  the  persons Jn 


who«o  name  it  wns  carried  on  had  personally  incurred 
either  expense  or  liability, — ^it  was  held,  that  they 
were  not  entitled  to  costs  as  "  prosecutors,"  under 
the8tat.5W.&M.  o.  11,  b.3. 

Whether  the  relations  of  a  deceased  person,  whose 
body  has  been  disinterred  for  the  purpose  of  dissec- 
tion, and  who  prosecute  the  offender,  are  "parties 
grieved,"  under  that  statute — quare.  Rex  v.  Cook, 
6  Law  J.  M.C.  52,  s.  c.  1 M.  &  R.  526. 

If  an  indictment  be  quashed  by  a  judge,  who  will 
not  try  it,  because  there  are  defects  apparent  on  the 
face  of  it,  and  nothing  is  said  about  costs,  and  after- 
wards another  bill  for  the  same  offence  be  found, 
the  Court  will  not  order  the  prosecutor  to  pay  the 
costs  of  the  first  indictment.  Hex  r,  Tremeame* 
3Law  J.  K.B.  57,  s.  a  5  D.  &  R.  413. 

On  indictments,  the  Court  of  King's  Bench  has 
neither  power  to  compel  the  defendant  to  go  before 
the  Master,  nor  to  give  the  prosecutor  costs.  Res 
y.  Richardson,  6  D.  &  R.  141. 


COUNSEL. 


The  Court  intimated  to  the  counsel,  that,  in  the 
absence  of  their  clients,  they  ought  to  take  upon 
themselves  the  responsibility  of  going  on,  or  sending 
the  matters  in  dispute  to  a  reference.  Anon,  1  liSW 
J.  K.B.  117. 

If  counsel,  having  to  argue  a  special  case,  do  not 
attend  on  the  day  appointed,  judgment  will  be 
given  in  their  absence,  and  the  case  will  not  be  re- 
stored«  although  it  appears  that  their  attendance 
was  necessary  in  another  court.  Harbor  y.  Jiand, 
9  Price,  53. 

Counsel's  name  need  not  be  repeated  if  there  is 
no  new  engrossment,  on  any  amended  bill  signed 
by  the  same  counsel  who  signed  the  draft  of  the 
original  bill.  Webster  r.  ThreU'aU,  1  Law  J.  Chano. 
52,  74,  109,  s.  c.  1  S.&  S.  13^ 

Communications  with  professional  men  relating 
to  a  cause  being  privileged  from  disclosure, — it  was 
holden,  that  ihe  retainer  of  a  counsel  in  a  cause  was 
within  the  preceding  rule.  Foote  v.  Hayne,  1 C.  &  P. 
545,  s.  c.  1  R.  &  M.  105.  [Abbott] 

Qu4ar« — Whether  an  admission  made  b^  counsel, 
in  his  address  to  the  jury,  that  part  of  bis  client's 
demand  had  been  satisfied,  is  receivable  in  evi- 
dence, if  bis  client  heard  it,  and  made  no  objection 
to  it  at  the  time.  CoUedge  y.  Horn,  3  Law  J.  C.P. 
184, 8.  c,  3  Bing.  119,  s«  o.  10  B.  Ma  431. 


COURTS. 
[See  JtJRisDicTioN.] 

The  Vice  Cfaanoellor  of  England  has  no  authority 
to  disturb  or  alter  any  order  or  decree  made  in  Scot- 
land. Crutchhauk  v,  Robarts,  6  Mad.  105. 

The  Lord  Chaaeellor  exercising  a  visitorial  juris- 
diction, is  not  bound  down  by  any  regular  said  exact 
Ibnus  of  proceeding.  The  Case  of  Queen's  College, 
Cambridge,  1  Jao.  19. 

A  pttty  who  applies  to  the  equitable  jnrisdiotion 
of  s  court  of  law,  canot  afterwards  come  to  a  court 
of  equity  for  sindlar  relief.  Mego  v.  Mego,  3  Law  J. 
Chsnc.  920. 

The  CoQTt  of  King't  Beneh  wiU,  if  they  thiik 


172 


CX)URTS.— COVENANT. 


proper,  interfere,  on  motion,  in  those  caeet  where, 
in  former  times,  an  audita  auettla  could  be  tuetained. 
Puller  V.  AUeti,  1  Law  J.  K.B.  54. 

The  jurisdiction  of  the  Court  of  Common  Pleas 
does  not  extend  to  bring  a  defendant  up,  out  of  a 
criminal  costod  j,  in  order  to  remand  him.  Freeman 
V.  Weitorit  1  Law  J.  C.P.72,  s.  c.  1  Bing.  221. 

The  appeal  against  a  decision  of  the  County 
Court  of  a  countj  palatine,  must,  in  the  first  in- 
stance, be  to  the  Court  of  Common  Pleas  thereof. 
Jetoett  r.  Summontt  S  Law  J.  K.B.  220. 

Since  the  57  Geo.  9,  the  Court  of  Exchequer  is 
like  the  Court  of  Chancery,  open  as  a  court  of 
equity  during  the  year.  Joaph  v.  Simpton,  10 
Price,  25. 

Therefore  the  Lord  Chief  Baron  may  take  mo- 
tions for  special  injunctions  during  Tscation.  Tucker 
▼.  Sang9r,  10  Price,  132,  s.  c.  1  M*Clel.424;  Cren- 
well  r.  Long,  ihid,  135;  Williamson  ▼.  Tkompton, 
ibid.  134 ;  Righy  r.  DrakeUy,  ibid.  134. 

A  court  of  equity  may  grant  a  compensation — 
that  power  being  ancillary  to  its  authority  to  en- 
force contracts.   Newham  v.  May,  M'Clel.  511. 

A  question  as  to  the  jurisdiction  of  the  Ecclesi- 
astical Court  ought  not  to  be  raised  on  motion. 
Telford  v.  Morriso7i,  2  Add.  321. 

Letters  of  request  from  a  bishop's  commissary 
lie  to  the  Court  of  Arches.  Burgoyue  r.  Free,  2 
Add.  405. 

An  affidavit,  sworn  during  the  term,  is  sufficient 
to  bring  the  subject  before  the  Court  as  "  depend- 
ing" during  the  term,  within  the  wonls  of  the  royal 
warrant,  giving  the  Court  iurisdiction  after  term  as 
to  matters  so  "  depending.^'  Ear  parte  Smith,  4  Law 
J.  K.B.  57,  s.  c.  7  D.  &  R.  382. 

Quare — Whether  the  Court  of  Chancery,  when 
deciding  on  a  plea,  has  jurisdiction  to  determine  to 
which  party  a  dignity  belooga  ?  Strathmore  ▼.  Strath' 
more,  2  J.  &  W.  541. 

Although  it  is  highly  useful  in  legal  questions  to 
resort  to  the  assistance  of  courts  of  law,  yet  courts 
of  equity  are  not  bound  to  adopt  the  opinion  of  those 
courts  to  which  they  send  for  advice.  Lansdotcne  v. 
Lanulowne,  2  Bligh,  60,  86  :  s.p.  Mtuxoell  v.  Ward, 
11  Price,  3. 

A,  being  entitled  to  a  sum  of  300/.  secured  on 
the  poor's  rates  of  the  parish  of  S,  in  the  manner  re- 
quired by  a  private  act  of  parliament,  receives  the 
interest  op  to  1802,  but  does  not  make  any  claim  or 
receive  any  payment  from  1802  to  1812  :  in  the 
meantime,  in  1810,  an  act  had  been  passed,  repeal- 
ing the  former  act,  under  which  the  money  had  been 
lent,  but  providing,  that  the  debts  and  liabilities, 
contracted  under  the  old  act,  should  be  paid  by  the 
commissioners  appointed,  and  under  the  authorities 
given  them  by  the  new  act ;  and  also  providing, 
that  the  commissioners  should  sue  and  be  sued  by 
their  clerk.  A  files  a  bill,  praying  an  account  of 
what  is  due  to  him  for  interest  on  the  bond,  payment 
of  what  shall  be  found  due  to  him,  and  the  appoint- 
ment of  a  receiver :  Held, 

That  a  court  of  equity  will  not  grant  him  any 
relief. 

Clauses  in  the  act,  providing  that  persons  ag- 
grieved by  the  commissioners  should  appeal  to  the 
quarter  sessions,  and  that  a  certain  notice  should  be 
given  before  any  action  was  commenoed  against 
them,  do  not  ^ply  to  a  bill  filed  under  such  ciitum- 


stances  for  equitable  relief.  Dretory  r.  Barm,  5  Lair 
J.  Chanc.  47,  s.  c.  2  Russ.  94. 

A  court  of  equity  will  interfere  .to  correct  a  foioil 
instrument  in  which  a  mistake  has  occurred;  bat  it 
is  upon  very  clear  evidence,  generally  written  evi- 
dence ;  as,  where  a  marriage  settlement,  ezecated  i« 
pursuance  of  previous  articles,  does  not  follow  tb* 
terms  of  the  articles.  Hodgttm  v.  Hancock,  1  Y.  k 
J.  317. 


COVENANT. 

(A)  Construction  op. 

(B)  Valid  or  Void. 

(C)  What  SHALL  RUN  with  the  Land. 

(D)  In  Leases.    [See  Lease.] 

(E)  Action  of,  where  maintainable. 

(F)  Pleadings  and  Evidence. 

(G)  Where  enforced  or  relieved  ag^irst 

in  Equity. 


(A)  Construction  op. 

Covenants  are  construed  the  same  in  equity  ii  >( 
law.   Maxwell  v.  Ward,  M<Clel.  464. 

A  covenant  to  fiimish  a  good  title  may  be  qaali* 
fied,  and  restricted  by  a  subsequent  coveasot  for 
quiet  enjoyment.  Milntr  v.  Horlon,  M'Clel.  &  V* 
647. 

Where  a  covenant  is  againat  the  acts  of  ptrticultt 
persons,  it  extends  to  illegal  as  well  as  legal  acti 
done  by  them.  Fowle  v.  WeUh,  1  Law  J.K.B.17, 
s.  c.  1  fi.  &  C.  29,  s.  0.  2  D.  &  R.  133. 

A  covenant  that  a  man  has  not  "  permitted  or 
sufiTered"  any  act  which  has  a  certain  effect,  is  eoa* 
sistent  with  his  having  previoualy  consented  tosadi 
an  act  by  another  person,  his  own  consent  not  beisg 
a  necessary  impediment  to  the  transaction.  H«6faB 
V.  MiddletoH,  5  Law  J.  K.B.  160,  a.  c.  6  B.  &  C. 
296. 

The  words  "  for  and  notwithstanding  any  Mi 
done  by  the  covenanter,'*  which  in  genenl  restrict 
the  covenant  to  his  own  acts,  may  be  rejected, 
where,  from  the  context,  and  the  aubject-matter,  it 
appears  that  such  a  restriction  was  not  intended. 

Accordingly,  in   an  assignment  of  outstandiaf 
debts,  the  covenantor  covenanted,  that,  *'  for  tnd 
notwithstanding'*  any  act  done  by  himte^',  it  should 
be  lawful  for  the  assignee  to  receive  the  debts  irith- 
out  any  let,  suit,  interruption,  or  denial  of  the  is- 
signee,    his    executors   or    administraUirs,  or   '"9 
person    claiming  under  him  or  therau      After  the 
death  of  the  covenanter,  his  executor  received  one 
of  the  debts  aasigned :   Held,  that  the  restrictirs 
words  in  the  covenant  might  be  rejected  :  and  thsi 
the  executor  was  liable  to  an  action.     Belcher  v. 
Sikes,  6  Law  J.  K.B.  14,  a.  c.  8  B.  &  C  1&5. 

Where  the  assignor  of  a  term  covenanted,  amongst 
other  things,  that  he  had  not  done  any  act  whereby* 
&C.,  but  tliat  the  lease  was  good,  valiid,  and  aabsii^* 
ing,  "  and  that"  he  bad  good  right,  title,  &c.  with  a 
covenant  for  further  assurances:  Held,  after  oyer 
of  the  indenture  upon  demurrer  to  a  decLaiatioBi 
setting  out  only  the  latter  part  of  the  covenant,  ris. 
for  good  title,  that  tlie  latter  part  of  the  covenant 
was  referable  to  the  first,  and  connected  with  it  by 
the  words  "and  that"}  it  was  therefore  confined 


COVENANT — (Action  of,  wherb  maintainable). 


173 


to  acts  done  by  the  defendant  alone.    Foord  r, 
Wilunh  8  Taunt.  543,  8.  e.  2  B.  Mo.  59f . 

Where  a  party  coTenanted  that  eo  long  as  the  de- 
fendant should  continue  and  be  in  actual  receipt  of 
the  profits  of  a  rectory,  she  would  pay  a  yearly  sum 
during  the  life  of  the  rector,  by  two  half-yearly  pay- 
ments :  Held,  a  covenant  for  the  payment  of  such 
yearly  snm,  whilat  the  covenantor  is  in  receipt  of 
tlie  profits  during  the  life  of  the  rector,  and  not 
whilst  he  is  merely  in  receipt  of  the  profits.  CouUm 
▼.  Jamet^  2  Chit  700. 

On  a  demurrer  to  a  declaration  at  the  suit  of  the 
beir  of  a  party  to  whom  premises  had  been  oon- 
Teyed,  on  a  covenant  that  the  defendant,  with  his 
eldest  son  when  of  age,  should  suffer  a  recovery , 
and  execute  such  other  assurances  as  counsel  should 
advise:  It  was  holden,  first,  that  notice  to  the  co- 
venantor, of  the  applicant's  title,  was  not  necessary. 
Secondly,  that  no  request  to  the  son  was  requisite. 
Thirdly,  that  the  words  "  as  counsel  shall  advise," 
did  not  apply  to  the  covenant  to  suffer  a  recovery, 
but  only  to  **  other  ass<v«nces."  Blicke  v.  Dwnokt, 
t  Law  J.  C.P.  140,  a.  c  2  Biag.  105,  s.  c.  9  B.  Mo. 
fOS. 

Defendant  covenanted  "  not  to  permit  or  suffer 
any  warehouse-door  to  be  opened  or  put  out  to  the 
fsinX  of*'  a  certain  street :  Held,  to  extend  to  eveiy 
warehouse  he  m^ht  have,  whether  before  or  after 
the  conveyance,  or  in  the  occupation  of  another,  or 
to  a  door  not  level  with  the  front  of  the  atreet 
Mayor  of  Liwerpool  v.  TomUnum,  7  D.  &  R.  556. 

A  man  makes  a  settlement  of  Black  Acre,  under 
whidi  his  children  take  each  a  vested  remainder  in 
fee,  in  their  respective  shares  of  it ;  and  he  cove- 
nants that  he  aball,  by  his  last  will  or  otherwise, 
g^ve,  devise,  and  bequeath,  all  other  his  real  estates 
to  his  children  and  their  heirs,  share  and  share  alike : 
at  the  time  of  his  death,  the  father  was  seised  in  fee 
of  two-tenths  of  the  settled  estate,  which  he  had 
acquired  by  devise  from  a  deceased  child :  Held, 

That  the  covenant  extended  to  those  two-tenth 
ebarea  of  the  settled  estate. 

Held  also,  that  such  a  covenant  operatea  at  the 
testator's  death  for  the  benefit  of  such  children  only 
aa  are  then  alive.  Needham  v.  Smith,  6  Law  J. 
Chanc  107. 

The  plaintiff,  by  indenture,  reciting  that  he  had 
ibr  many  years  carried  on  the  trade  of  a  fish-factor, 
&€.,  and  that  he  had  an  interest  in  certain  fisheries 
in  Scotland,  assigned  to  the  defendant,  a  certain 
branch  of  his  trade,  together  with  his  interest  in  the 
fisheries,  with  a  covenant  that  he  would  not  in  any 
manner  interfere  therewith  :  and  the  defendant 
thereupon  consented  to  pay  to  the  plaintiff  an  an- 
nuity of  250/.  In  an  action  by  the  plaintiff  for  the 
non-payment  of  the  annuity,  the  defendant  pleaded 
tbat  tho  plaintiff  did  inter&re  with  the  trade  which 
be  had  assigned  to  the  defendant :  Held,  bad  on  de- 
murrer,— the  covenant  by  tlie  defeudant  to  pay  the 
annuity,  and  that  by  the  plaintiff,  not  to  interfere 
with  the  branch  of  the  trade  assigned,  being  distinct 
end  independent  covenants,  for  the  breach  of  either 
of  which  separate  actions  might  be  maintained ;  and 
A'a  covenant  not  to  interfere,  could  not  be  considered 
as  a  condition  precedent,  as  it  formed  only  a  part  of 
the  consideration  for  the  annuity.  Carpenttr  v. 
CremoeU,  6  Law  J.  C.P.  S7,  s«  c.  4  Bing.  409,  s.  c. 
a  M.  &  P.  66. 


(B)  Valid  or  Void. 

The  plaintiffs,  being  possessed  of  nine  sixteenth 
parts  of  an  East-India  ship,  and  being  maoaging 
ownere  of  her,  sold  five  sixteenth  parts  to  the  de- 
fendant, who  waa  a  naval  officer. 

In  the  deed  were  the  following  covenants : — 
That  the  plaintiffs  should  cmitinue  to  be  managing 
owners  of  the  ship  as  long  as  they  should  faithfully 
conduct  the  concerns  of  her ;  that,  after  the  ship  had 
completed  her  then  voyage,  the  defendant  should  be 
appointed  to  the  command  of  her  in  all  future  voy- 
ages ;  that  the  plaintiffs  should  appoint  his  successor 
upon  terms  to  be  approved  of  by  the  executors  of 
the  defendant;  that  the  plaintiffs,  as  managing 
owners,  should  be  paid  a  commission  on  the  money 
to  be  expended  by  them  ;  that  they  should  keep  the 
books  of  account ;  that  they  ahould  divide  the  pro- 
ceeds of  the  ship  rateably  among  the  owners  ;  that 
the  plaintiffs  should  be  employed  by  the  defendant 
as  his  agents  in  the  concerns  of  the  ship,  and  to 
effect  the  insurances ;  that  the  plaintiffs  should  have 
the  right  of  nominating  all  the  officers  to  serve  on 
board  the  ship ;  and  that,  if  the  defendant  or  his  ex- 
ecutors sold  his  shares,  the  purchaser  should  be 
bound  to  the  performance  of  the  aame  covenants : 
The  Court  held,  that  the  deed  was  of  itself  bad  in 
law.  Card  v.  Hop«,  2  Law  J.  K.B.  96,  s.  c.  2  B.  &  C. 
661,  s.  c.  4  D.  &  R.  164. 

(C)  What  shall  ron  with  the  Land. 

A,  being  seised  of  a  mill  and  certain  premises, 
leased  the  premises  to  B,  yielding  and  paying  cer- 
tain rents,  and  doing  suit  to  the  mill,  by  gprinding 
all  such  corn  there  as  should  grow  upon  those  pre- 
mises. A  subsequently  devised  the  premises  and 
the  mill  to  C,  who  brought  an  action  upon  the  im- 
plied covenant,  against  the  representive  of  B  for  not 
grinding  the  com  at  tlie  mill :  Held,  tbat  the  reser- 
vation of  the  suit  to  the  mill  was  a  species  of  rent, 
and  that  the  implied  covenant  was  one  running  with 
the  land  as  long  as  the  premises  and  the  mill  be- 
longed to  the  aame  person,  and,  therefore  the  action 
was  well  brought.  Vivyan  v.  Arthur,  1  Law  J. 
K.B.  138,  s.  c  2  D.  &  R.  670,  s.  c.  1  B.  &  C.  410. 

A  covenant,  by  a  vendor,  to  furnish  the  vendee  of 
lands  with  the  title-deeds,  is  a  covenant  which  runs 
with  the  land,  for  the  benefit  of  the  purchaser. 
Barclay  v.  Raine,  1  S.  &  S.  449. 

(E)  Action  of,  where  maintainable. 

To  create  a  covenant  in  a  deed,  the  word  covenant 
need  not  be  specifically  introduced ;  hence,  where  it 
was  agreed  that  A  B  should  retire  from  a  mercantile 
establishment,  and  C  D  and  £F  should  continue  the 
business  in  partnership,  and  that  A  B  should  ad- 
vance two-thirds  of  tlie  capital  required  to  C  D,  and 
£  F  the  other  third ;  and  the  deed  between  the 
parties  stated,  among  other  stipulations — *'  Whereas 
an  account  of  all  the  debts  of  A  B,  in  his  business  of 
a  merchant,has  been  this  day  taken,  and  the  balance 
in  his  favour  amounts  to  38,033/. :  and  whereas  it 
has  been  agreed  by  and  between  A  B,  CD,  and 
£  F,  that  the  whole  of  the  debts  and  credits  of  A  B 
shall  be  received  and  paid  by  C  D  and  £  F :  and 
that  the  balance  of  38,033^  shall  be  accounted  for 
and  paid  by  them,  in  manner  hereinafter  mentioned ; 
and  A  B,  by  indenture,  hath  assigned  tlie  debts  and 
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cradila  to  tbem  ;  this  indenture  farther  witneaMtb, 
that  it  is  agpreed,  in  consideration  of  12,000/.  peid 
to  A  B  by  E  F,  and  for  raising  24,000/.  ae  C  D 
junior's  share  of  the  capital,  the  sum  of  36,000/., 
part  of  the  38,033/.,  is  to  be  retained  by  C  D  and 
£  F,  and  the  remaining  2,033/.  paid  to  A  B  by  in- 
stalments, at  six,  twelve,  and  eighteen  months ;  and 
if  any  of  the  debts  shall  prore  bad,  the  loss  shdl  be 
borne  by  C  D  and  £  F  :"  The  Court  held,  that  an 
action  ot  covenant  was  clearly  maintainable  on  the 
preceding  clause  against  C  D  and  £  F,  for  non-pay- 
ment of  the  debts  due  from  A  B,  at  the  time  of  his 
retiring.  Saltoun  t.  Houstoun,  2  Law  J.  C.P.  93, 
8.  c.  1  Bing.  433,  s.  c.  8  B.  Mo.  546. 

On  a  covenant  made  with  a  man  and  his  heirs,  the 
covenant  running  with  the  land,  his  executors  cannot 
sue,  unless  they  shew  either  a  breach  in  the  lifetime 
of  their  testator,  or  that  the  breaich  has  been  the 
meansof  damnifying  the  personal  estate.  Setftpum 
T.  Easterby,  5  Law  J.  K.B.  291. 

(F)  Pleadings  and  Evidence. 

Covenant  by  the  defendant  to  permit  and  suffer 
the  covenantee,  "  peaceably  and  quietly  to  enjoy/* 
&c.  a  certain  annuity  secured  on  premises,  demised 
by  defendant  for  a  term  to  trustees  for  the  purpose 
of  such  secarity,  and  for  raising  oat  of  those  pre- 
mises, either  by  mortgage  or  sale,  a  sum  of  money 
to  be  paid  by  the  annuitant ;  and  that  the  coyenantor 
would  not  hinder,  molest,  or  disturb  him,  in  the 
peaceable  enjoyment,  &o.,  and  vwuid  do  all  tueh 
further  and  other  lawful  and  rooionabU  acts  and 
things,  dnieos,  conveyances,  and  assurances  in  the 
\vWyfor  the  further  and  better  granting,  and  securing, 
&o.  as  should  be  required.    Breaches — That  (an 
arrear  of  annuity  having  accrued,)  the  defendant 
did  not  permit  the  plaintiff  (the  covenantee)  to 
enjoy,  &c„  but,  on  the  contrary,  prevented,  mo- 
lested, and  disturbed  him  in  this,  to  wit,  that,  al- 
though requested  to  do  a  reasonable  act  for  the  further 
securing,  &c.,  that  is  to  say,  that  the  defendant 
(the  covenantor)  should  direct  the  trustees  to  raise, 
levy,  and  pay  to  plaintiff  the  said  arrears  and  sum 
of  money,  &c.,  yet  be  would  not,  &c.  ;  and  that 
although  requested  to  direct  the  trustees  to  take  up 
money  on  mortgage  of'  the  said  premises,  for  the 
purpose  of  paying,  &c.,  and  to  Join  therein,  and  de- 
liver up  thedeed8,would  not,  &c. :  Held,  ill  assigned, 
the  rerusal  to  direct  not  being  an  act  of  molestation  ; 
for  tlie  covenant  not  being  personal  in  that  respect, 
and  it  not  being  shewn  that  the  act  required  to  be 
done  by  the  defendant  was  such  a  necessary  act,  as 
that  the  annuity  could  not  be  enjoyed  without  its 
being  done  on  his  part,  and  that  he  was  consequently 
under  an  obligation  to  give  such  direction,  it  was 
not  broken  by  such  refusal.    Judgment  arrested. 
Such  an  objection  is  not  cured  by  a  judgment  by 
default,  if  cured  after  verdict.     Warn  v.   Bickford, 

9  Price,  43.  ,     ^ 

In  assigning  a  breach  of  a  special  covenant  that 
the  premises  should  be  saved  and  indemnified  from 
all  charges  snd  incumbrances,  &c.,  it  seems  that  it 
i»  suflkient  to  sllego  that  the  evictor,  "  being  law- 
fully snd  rightfully  entitled  "  to  a  rent  issuing  out 
of  the  premises,  caused  a  distress  to  be  made  there- 
on ;  but  if  the  plaintiff  undertakes  to  set  out  the 
tiilcuUr*  o(  the  ev ictor't  title,  and  it  appears  to 


be  bad,  a  deminrsr  may  be  sogcaiaed.    UUmer  v. 
HarUm,  M'Clel.  647. 

It  is  osual  to  serve  the  defendant  with  a  oopy  of 
the  farther  breaebee  snggested  on  the  roD,  parsnant 
to  the  8  ft  9  Wm.  3,  c.  11,  previoas  to  the  ezeea- 
tioB  of  the  writ  of  inqniry.  GiUimgham  v.  WaAett, 
M'Clel.  568. 

Where,  in  an  action  of  cetenani  against  the  as- 
signee of  the  leasee,  for  not  repairing,  the  preniises 
were  stated,  in  the  declaration,  to  be  sitoate  within 
the  liberties  of  Berwick-opon-Tweed,  and  the  venos 
was  laid  in  the  county  of  Northnmberiand :  Held, 
that  it  abottld  have  been  IM  in  the  borough  of  Ber- 
wick, as  it  formed  no  part  of  the  county  of  North- 
nmberiand. Mayifr  ef  Berwick  v.  Shanks,  4  Law  J. 
C.P.  15«,  s.  c.  3  iBing.  459. 

Where,  in  covenant,  the  plaintiff  dedared  that  die 
defendant  had  engaged  himself  as  the  clerk,  book- 
keeper, and  traveller  of  the  plaintiff,  for  a  teim  that 
was  not  expired ;  and  that,  daring  andi  term,  the 
defendant  was  not  to  be  employed  for  any  one  else, 
without  the  plaintiff's  eonsvit  in  writing ;  and  that, 
by  an  indenture,  made  between  the  plaintiff  and  the 
defendant,  (one  part  of  which  the  plaintiff  brooght 
into  court,)  the  defendant,  for  the  conaidcratiens 
therein  mentioned,  covenanted  with  the  plaintiff, 
that  he  would  not  enter  into  or  pass  through  oeitain 
towns,  to  soHcit  or  take  orders, 'within  a  certain 
time  therein  mentioned  ;  and  assigned  for  breach, 
that  the  defMidant  did  enter  into  such  towns,  and 
solicit  and  obtain  orders  in  them,  within  the  time 
prohibited :  Held,  that  the  declaration  was  sufficient, 
as  it  Stated  that  the  defendant  covenanted  for  the 
considerations  mentioned  in  the  deed ;  and  that  the 
defendant  should  have  craved  oyer  of  that  instru- 
ment, if  he  meant  to  object  to  the  sufficiency  of  the 
consideration;  and  that  not  having  done  so,  the 
consideration  for  the  agreement  must  be  presumed 
to  be  legal.  Homer  v.  Askford  andAinneerth,  4  Law 
J.  C.P.  62,  a.  o.  3  Bing.  3«2. 

An  informality  in  a  declaration  assigning  a  breach 
of  covenant,  cannot  be  taken  advantage  of  after 
judgment  by  default.  Brookes  v.  Heberd,  8  D.  & 
R.69. 

The  plaintiff  declared  in  covenant.  The  defen- 
danta  craved  oyer  of  the  lease,  and  then  pleaded 
lion  ut  factum  :  The  Court  held,  that  the  only  ques- 
tion which  could  be  agitated  on  that  issue  was, 
whether  the  deed  so  set  out  was  or  was  not  executed 
by  the  defendants. 

The  plaintiff  declared  against  the  deftndanta  tor 
not  delivering,  for  the  repairs  of  certain  premises, 
soffioient  timber  growing  thereon,  according  to  their 
covenant.  The  defendanta  pleaded,  that  thero  was 
not  timber  growing  on  the  premises  sufficient  and 
proper  for  the  repairs :  The  Court  held,  that  the 
plea  (though  informal  for  not  stating  that  there  was 
not  timber  sufficient  for  the  repaira  or  any  part 
thereof)  was  good,  except  on  special  demurrer.  SneU 
V.  Snell,  4  Law  J.  K.B.  44,  s.  c.  4  B.  &  C.  741,  s.  0. 
7D.&R.  f49. 

An  error  in  a  declaration  in  covenant  may  be 
aided  by  intendment ;  therefore,  where  in  an  action 
for  non-payment  of  rent  on  the  four  meet  usual  days 
of  payment  in  the  year,  the  declaration  stated,  that 
a  large  sum  became  due  on  the  S4di  of  June,  for 
three  quarters'  rent  of  the  term  then  elapsed :  On  de- 
morrer,  it  was  holden  good,  because  ths  words  then 
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tkpttd  moat  be  eonttnied  to  himii  three  qnarten 
preoediiig  the  24th  of  June.  Htuniker  t.  Turtier, 
4B.&  C.  157,  8.  c.  6  D.&  R.  74|» 

A  decleration  in  covenant  on  ^i  demiee  of  landt  is 
proved  by  shewing  a  demise  of  all  that  piece  or 
parctl  iff  ground  andprtmue*,  containing-  by  euimato 
one  acre.    Birch  v.  Gibbs,  6  M.  &  S.  1 15. 

In  a  mamage  settlement  the  husband  covenanted 
with  tJ^res  persons,  that,  if  his  wife  survived  him, 
his  heirs  or  executors  should  pay  her  an  annuity  for 
her  life.  Two  of  the  trustees  did  not  sign  the  deed. 
The  other  trustee  brought  an  action  on  the  covenant, 
alleging  in  his  declaration  that  the  other  two  had 
not  signed  the  deed :  The  Court  held,  on  demurrer, 
that  the  declaration  was  bad,  and  that  the  three 
trustees  should  have  joined.  Petrio  r.  Bury,  5  Law 
J.K.B.29,s.  c.SB.&C.d5S,s.c.5D.&  R.  159. 

In  an  action  of  covenant,  a  tenant  in  common 
seised  of  one-fifth  part  of  oertain  demised  pre- 
mises, assigned  for  breach,  that  on  the  34th  of  June 
1824,  at  &c.,  a  large  sum  of  money,  to  wit,  21/.  15s. 
being  one-fifth  part  of  t]^e  whole  rent,  for  three 

3uarters  of  a  year  of  the  term  then  elapsed,  became 
ue,  and  was  still  in  arrear :  Held,  on  special  de- 
murrer— first,  that  the  allegation  of  the  specific  sum 
due  was  equivalent  to  an  assignment  of  a  breach  for 
non-payment  of  "  one-fifth  part  of  the  whole  rent, 
21^.  15f."  And,  secondly,  that  the  three  quarters 
of  a  year,  for  which  the  sum  was  claimed*to  be  due, 
were  set  forth  with  sufficient  certain^.  Henniker  v. 
Tuner,  3  Law  J.  K.B.  144. 

In  an  action  of  covenant  by  the  father  of  an  ap- 
prentice against  the  master,  for  not  using  his  best 
endeavours  to  teach,  and  make  provision,  according 
to  the  conditions  of  the  indenture,  a  plea  that  until 
a  certain  time  the  master  did  so  teacn  and  provide, 
&c.,  but  that  the  apprentice,  without  licence  or 
consent,  had  then  quitted  the  service,  and  had  never 
returned,  was  held  a  sufficient  answer. 
^  And,  where  the  rejoinder  alleged  that  the  appren- 
tice had  enlisted  as  a  common  soldier,  and  that  the 
l^aintiflT  did  not  request  the  defendant  to  receive 
him  bsck,  nor  did  the  apprentice  ofifer  to  return; 
and  the  surrejoinder  stated,  that  the  defendants  had 
wholly  discharged  the  apprentice  from  returning 
and  offering  to  return, — it  was  held,  that  the  surre- 
joinder vras  bad,  as  it  ought,  at  least,  to  have  alleged 
an  offer  to  return.  Hughes  v.  Humphreys,  5  Law  J. 
K.B.  270,  s.  c.  6  B.  &  C.  680. 

(G)  Where  enforced  or  relieved  against  in 

Equity. 

[See  Specific  performance.] 

If  a  covenant  contains  a  condition  of  renewal, 
which  directs  that  the  parties'  intention  shall  be  sig- 
Biiied  in  writing,  which  has  not  been  complieid 
with, — equity  will  interfere  and  relieve  against 
•iich  an  objection,  if  it  can  be  shewn  that  an  inten- 
tion to  renew  has  been  intimsted  in  some  way. 
UaxweU  v.  Ward,  11  Price,  13. 

A  bill  cannot  be  entertained  to  compel  a  rector  to 
perform  a  covenant  in  favour  of  another,  entered 
into  by  him  when  he  was  presented.  Newdigate  v. 
^9ips,  6  Mad.  133. 

The  Court  refused  to  grant  an  injunction  to  re- 
strain the  further  breach  of  a  covenant,  that  certain 
fvoiUiaga  should  be  erected  upon  a  general  plan,  the 
^orenaatee  having,  before  making  the  appUoatton, 


consented  ta  a  partial  deviation  from  the  plan.  BMer 
T.  Waiiams,  1  Tom.  18. 

The  Court  will  not  gprant  an  injunction  to  a  land- 
lord who  has  relaxed  in  favour  of  some  of  his  tenants, 
a  covenant  entered  into  for  the  benefit  of  all,  to  re- 
strain the  after-tenants  from  infringing  that  covenant. 
Bxfper  V.  WiUiams,  1  Turn.  18. 


CRIMINAL  INFORMATION. 

The  Court  of  King's  Bench  will  grant  a  criminal 
information  against  a  person  who  abuses  a  public 
officer  in  the  manner  of  discharging  his  duty.  The 
King  V.  Smith,  1  Law  J.  K.B.  31. 

John  Thurtell  was  committed  to  prison  to  take  his 
trial  for  the  murder  of  Mr.  Weare.  The  proprietor 
of  a  theatre  represented  the  supposed  facts  of  the 
case  in  such  a  manner,  that,  when  a  murderer  was 
seised,  the  audience  expressed  themselves  as  under- 
standing that  he  represented  John  Thurtell :  The 
Court  gpranted  a  criminal  information  against  the 
proprietor.     Rex  v.  Williams,  t  Law  J.  K.B.  30. 

When  a  person  has  obtained  a  rule  nisi,  for  a  cri- 
minal information,  the  Court  of  King's  Bench  will 
not  compel  him  to  make  it  absolute.  Rex  ▼.  Sher' 
vood,  S  Law  J.  K.B.  78. 

The  Court  will  not  grant  a  criminal  information, 
on  the  ground  of  misconduct  on  the  part  of  the 
county'  Clerk,  with  respect  to  the  exaction  of  exces- 
sive fees,  if  it  appear  that  the  fees  demanded  were 
similar  in  amount  to  those  which  had  been  sanc- 
tioned by  other  judges,  and  directed  by  the  93  Geo. 
2,  c  33.  Rex  v.  the  County  Clerk  of  Middlesex, 
4  D.  &  R.  373. 


CROWN. 
[See  Extent.] 

Mode  of  procuring  the  discharge  of  a  crown  debt, 
(arrears  of  taxes,)  and  obtaining  release  from  process 
where  the  debt  is  paid  by  the  crown  debtor  upon 
motion  by  the  attorney- general.  Ex  parte  Bennett, 
11  Price,  770. 

If  money  be  imprested  by  the  crown  into  the 
hands  of  an  army-agent,  for  the  purpose  of  being 
paid  to  officers  to  whom  it  is  due,  and  it  is  never 
demanded  by  them,  and  therefore  not  paid  by  the 
agent ;  it  remains  the  money  of  the  crown  in  the 
hands  of  the  agent,  for  which  the  agent  is  account- 
able to  the  crown.  Brummell  r.  M*  Pherson,  5  Law 
J.Cbanc.  57. 


CUSTOM. 


In  an  action  of  trespass,  the  lord  of  a  manor  set 
out  various  burthens  borne  by  him,  and  then  pre- 
scribed, not  by  reason  of  those  burthens,  but  gene- 
rally as  lord  of  the  manor,  for  a  toll  upon  all  goods 
bought  and  delivered,  or  purchased  elsewhere,  and 
brought  into  and  delivered,  in  a  town  within  the 
manor,  which  had  been  parcel  of  the  manor  from 
time  immemorial :  Held,  after  rerdict,  that  this 
was  good  as  a  claim  of  toll  traverse,  although  the 
burthens  set  out  did  not  constitute  a  sufficient  con- 
sideration for  a  toll  thorough ;  and  that  after  ver- 
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diet,  if  a  legal  commencement  of  a  prescription  can 
be  presamedp  it  is  sufficient  to  support  the  claim. 
Rickardt  r.  Bennett,  1  Law  J.  K.B.  97,  s.  c.2  D.  & 
R.  S89,  8.C.  1  B.&C.9tS. 

A  custom  that  tbe  rector  shall  occupy  in  severaltj 
fortj  acres,  part  of  a  common  of  twelve  hundred 
seres,  in  discbarge  and  satisfaction  of  all  the  tithes 
of  bay  and  fodder  on  the  whole  common,  may  haye 
a  legal  origin.  Anon.  1  Law  J.  Chanc.  199. 

A  custom  was  proved,  that  the  inhabitants  within 
a  manor  should  at  the  lord's  mill  grind  "  all  their 
com,  which,  afti>r  tbe  grinding  thereof,  should  be 
cottsmned  in  their  respective  dwelling-houses  :*' 
Tbe  Court  held,  tbst  such  a  custom  did  not  draw 
with  it  tbe  further  obligation  on  tbe  inhabitants,  of 
not  consuming  any  other  meal  or  ground  com  than 
that  produced  by  corn  ground  on  the  the  lord*lB  mill. 
Hlehardam  v.  Walker,  3  Law  J.  K.B.  180,  s.  c.  2  B. 
&  C.  8«7,  s.  0.  4  D.  &  R.  498. 

The  lord  of  a  manor  had  two  mills,  at  either  of 
which  the  tenants  were  bound  by  custom  to  grind 
all  their  malt  which  they  might  use  in  their  dwel- 
liog-bouaes.  The  lord  pulled  down  one  of  the 
mills :  The  Court  held,  that  the  custom  was  thereby 
suspended,  and  no  action  could  be  maintained 
against  a  tenant  for  not  (grinding  bis  malt  at  the 
Other  mill.  Hiehardion  t.  Capes,  f  Law  J.  K.B.  182, 
a.  0.  t  B.  &  C.  841,  s.  c.  4  D.  &  R.  512. 

(Customs  to  bsr  entails  in  copyholds,  both  by  sur- 
render and  by  recovery,  may  be  concurrently  good 
in  the  same  manor.  1)<>«  d$m,  Whalhead  v.  Ossitig- 
ifrooke,  «  Law  J.  C.P.  105,  s.  c.  «  Bing.  70. 

At  the  trial  on  an  information,  in  the  nature  of  a 
9110  warranto,  it  was  proved,  that  for  the  last  twenty- 
years  the  steward  of  a  manor  at  the  leet  had  nomi- 
nated the  jury  who  elected  the  mayor  for  the  bo- 
rough. No  evidence  was  offered  on  the  other  side, 
and  the  Jury  found  a  verdict  for  the  defendant : 
The  ('ourt  held,  that  there  was  sufficient  evidence 
to  go  to  the  Jury  for  them  to  infer  an  immemorial 
usage,  and  that  the  euatom  was  good  in  law.  Rex  v. 
Mtf'e,  \  Uw  J,  K.B.  tat,  s.  c.  If  B.  &  C.  54,  s.  c^ 

a  If.  k  a.  tio.  ^      ,.  ^  r  j^ 

In  trsMpaas  (br  entering  a  garden,  the  defendant 
pleaded  •  euatom  to  search  for,  &c.  in  tlie  locui  in 
ami,  theniatum,  however,  excepted  "  thescitesof 
iMMisKM,  ^^^,  gardens,  orchards,  and  highways.  It 
N|iniiMr*i(i  that  the  htcui  in  quo  had  been  planted  with 
afiMiU,  wllhln  the  last  six  years,  snd  with  potatoes 
just  \u»forti  Hie  tn'spaas  1  Held,  that  this  was  a 
'{(Nrilitn  wit lilii  the  mu^eptlons  in  the  custom.  Gilbert 
f.  Timhtm,  i  D.  h  H.  %TZ.  ^    ,      ,   . 

'lo  M'ImIit  n  ruaiom  in  a  particulsr  trade  legal,  it 
rniiaf  l»»i  inHwIn  srMJ  unlfonn.  Wood  t.  Wood,  1  C. 
h  i'.fi'f.  (  M»M  rough  ] 

^hMH  N  Misimii  in  an  inferior  court  wss,  that  the 
,\nUini1  iiii»'hi  Isewe  a  summons  and  atUchment  on 
J,H  •fifi.M  i\nY,  mhirnshle  on  the  same  day,  and  at 
Ihh  tf'i*ifu»  of  thmt»  writs,  without  either  of  them 
JrntlrrK  U<«fi  it**ttHfUtt)\y  served  on  the  defendant, 
ntut  wUhtiul  Ml*  ilMfiuiiUnt  having  appeared  to  de- 
tUf»^,tunO>t  HilM^nuln  n\viU  JudKmont by  default: 
'iUh  (hiifl  Ui*\i\  «he  tunum  lllngol.  Willuimsr, 
hHM,.L  1  M.  /^  C.  77 1,  s.  e.  A  D.  ^  H.  ^19.   . 

A  iU\Hfi*t)Mi  hi  ^SM.  tur  not  grinding  fjlamtiff  a 
*./,/«  H, ,  Millrig  10  I  iialmii.  leK<'";l.  thouK li  it  neither 
ei,^,  »rtM  M,«  |iNrM..ilsr  toll,  nor  •^^''J^;-**  y""^"!  ^°J 
I     mf  \\in\  I   le  »  f'Mmishle  uM  '.   Whether  it  be  a 
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reasonable  toll  or  not,  is  a  queation  of  law.    Geri 
V.  Callard,  6  M.  &  S.  69. 

An  averment  oHi  custom,  that  "  no  person  what- 
soever, except  freemen"  of  a  city,  shall  be  allowed  to 
trade  therein,  is  not  supported  by  evidence  of  a 
custom,  that  no  person  except  freemen,  or  their 
widotcs,  shall  be  so  allowed ;  and  the  varianee  u 
fatal,  though  the  action  be  brought  against  a  pemn 
not  coming  within  tbe  exception.  Uarriem  v.  Wit- 
liam»,  4  Law  J.  K.B.  178. 

Tbe  custom  of  tbe  country  can  have  no  operatioa 
where  there  is  a  contract  with  provisions  applicable 
to  the  point  in  dispute. 

Admitting  the  existence  of  a  law  founded  oa 
custom,  in  construing  a  written  contract,  the  engage- 
ment of  parties  to  each  other  by  the  express  stipu- 
lation of  a  written  instrument,  excludes  all  conside- 
ration of  the  custom  of  the  countiy.  jRojr6ur^ib  v. 
Robertson,  2  Bligh,  156—67-8. 

Titles  standing  upon  inveterate  usage  snd  prac- 
tice, must  be  supported  to  the  extent  of  tbe  usaf^, 
but  not  beyond  it  Crawford  r.  Couttt,  2  Bligh,  684. 

The  personal  estate  of  an  honorary  freeman  of  tbe 
city  of  London,  is,  in  case  of  bis  dying  intestata, 
distributable  according  to  the  custom  of  Londoa; 
and  bis  widow  is  not  barred  of  her  customary  ahare 
by  a  settlement  which  is  expressed  to  be  in  lieu  of 
all  dower,  or  thirds,  or  other  portion  at  eommoa 
law  or  otherwise,  out  of  his  freeholds  and  copjbold 
lands.  Onslow  v.  Onslow,  5  Law  J.  Chanc.  Gi,  s«  c. 
1  Sim.  18. 


CUSTOMS. 
[See  Revbnob.] 


CUTTING  AND  MAIMING. 

On  an  indictment  on  the  43  Geo.  3,  c.  58,  for 
cutting  and  stabbing  :  Held,  that  the  statement,  sa 
to  the  situation  of  the  wound  in  such  an  indictment, 
W88  immaterial.  Rer  ▼.  Griffith,  1  C.  &  P.  t98. 
[Park] 

And  tbe  queation  is  not  as  to  the  size  of  the 
wound,  but  as  to  the  intention.  Rex  ▼.  Hunt,  1  R* 
&  M.  C.C.R.  93. 

An  indictment  for  maliciously  shooting  at  tbe 
prosecutor  with  intent  to  do  him  some  grievous  bodily 
hsrm,  is  supported  by  proof  that  tbe  party  commit- 
ting the  offence  did  it  with  tbe  main  object  of  pre* 
▼enting  his  legal  apprehension.  Rexr.  GHUno,  1  B. 
&  M.  C.C.R.  85. 

An  indictment  for  cutting  and  maiming  under  tbe 
43  Geo.  3,  c.  58,  is  not  proved  by  shewing  that  tbe 
defendsnt  inflicted  the  wound  for  tbe  parpoee  of 
producing  temporary  disability  in  a  person  lawfully 
apprehending  the  prisoner.  Rex  r.  Boyce,  1  K.  & 
M.  C.C.R.  29. 


DAMAGES. 
[See  Contract.] 

Tbe  words  treble  damages  in  a  statute  mean  three 
times  tbe  full  amount  of  tbe  damages  found  by  tbe 
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jary.     Buckle  r.  Bewa,  4  B.  &  C.  154,  «.  c.  6  D. 
&R.  1. 

Where  s  statute  gives  double  duties,  the  sum 
foaud  by  the  jury  is  to  be  coosidered  as  the  single 
sum  which  is  to  be  doubled  by  the  statute.  At- 
iertuy  General  r,  Hatton,  13  Price,  476,  a.  o. 
M'CIel.  214. 

In  an  action  on  a  contract,  the  surname  of  one  of 
diree  joint  plaintiffs  was  not  inserted  on  the  record, 
bat  was  correctly  inserted  in  the  writ,  and  the  de- 
fendant pleaded  a  tender,  and  paid  money  into  court 
on  the  whole  declaration,  but  fSuled  at  the  trial  in 
proring  it,  and  a  verdict  of  If.  damages  was  found 
ror  the  plaintiff;  but  if  the  Court  should  he  of 
opinion  that  the  variance  was  not  fatal,  then  the  da- 
mages to  be  increased  to  tSl.  9<.  5d, ;  on  motion  for 
that  purpose,  the  Court  refused  to  interfere.  Lmig' 
ridge  v.  Brewer,  1  Law  J.  C.P.  42,  s.  c.  1  Bing. 
143,s.c.  7B.M0.  5fS. 

The  plaintiff  sued  for  damages  agaiust  the  defen- 
dants, for  not  fulfilling  a  contract  to  supply  him 
with  bacon :  Held,  that  the  measure  o/'  damaget  was 
the  diffiwenee  between  the  prices  agreed  on  at  the 
time  of  making  the  contract  and  the  market  prices 
at  the  times  it  ought  to  have  been  completed. 
Gaimrfard  v.  Carroll,  t  Law  J.  K.B.  112,  s.  c.  2  B. 
&  C.  6S4,  s.  c.  4  D.  &  R.  167. 
*  A*  offioer  cannot  pledge  or  mortgage  his  com- 
mission. 

If  tm  officer  pledges  his  commission  as  a  security 
for  a  loan,  and  contracts  with  the  lender  to  sell  the 
commission  and  repay  the  debt  out  of  the  proceeds 
of  the  sale,  that  lender  will  nevertheless  be  postponed 
to  hand  fide  creditors  claiming  under  an  equitable 
assignment  of  the  money  after  the  sale  has  been 
effected,  and  not  having  any  notice  of  their  debtor's 
prior  contract 

llie  lender  of  money  upon  the  aecurity  of  such 
contract  and  deposit,  will  not  be  entitled  to  any  pre- 
ference over  the  general  creditors  of  the  borrower. 
CM^er  V.  FaUan,  3  Law  J.  Cbanc.  23. 


DEBT. 
[See  Bond.] 

The  grantor  of  an  annuity  cannot  maintain  an 
action  of  debt  at  common  law,  nor  by  the  8  Anne, 
c.  14,  to  recover  the  arrears  of  an  annuity  for  life 
issuing  out  of  freehold  lands.  Keiiy  v.  CiubfM,  6  B. 
Mo.  335,  s.  c.  3  B.  &  B.  130. 

An  action  of  debt  by  the  drawer  against  the  ac- 
ceptor of  a  bill  of  exchange,  payable  to  the  drawer, 
or  his  order,  for  value  received  in  goods,  is  main- 
tainable. Priddy  v.  Uenbrey,  1  B.  &  C.  674,  s.  c. 
3D.  5cB.165. 

Debt  does  not  lie  by  surveyors  of  highways  to 
recover  the  amount  of  composition -money  duly  as- 
sessed upon  the  defendant,  in  lieu  of  statute  duty. 
UnderkiU  v.  EUieombe,  1  M'CIel.  &  Y.  450. 

In  a  declaration  in  debt,  containing  several 
counts,  the  sum  demanded  at  the  commencement 
was  33/.  1<.,  and  it  concluded  *'  to  the  damage  of 
the  plaintiff  of  10^"  Plea:  that  the  defendant  did 
■ot  owe  to  the  plaintiff  the  Maid  ttim  of  10/.  above 
demanded.  The  plaintiff  signed  judgment  as  for 
want  of  a  plea,  and  the  Court  set  it  aside  (without 
costs),  the  defendant  undertaking  not  to  bring  an 

Digest,  1822—1828. 


action.  Edgington  r.  Toton,  6  Law  J.  C.P.  71,  s.  e. 
1  M.  &  P.  276. 

To  an  action  of  debt  on  a  bond  given  to  plaintiff 
as  treasurer  of  a  friendly  society,  a  plea  that  the 
rules  of  the  socie^  had  not  been  complied  with  por^ 
soant  to  33  Geo.  3,  c.  54,  is  insufficient  on  demurrer, 
JoTUt  V.  WooUam,  2  Chit.  322. 

Although  a  declaration  in  debt  on  a  penal  statute 
contains  ambiguous  words,  yet  they  are  cured  by 
verdict,  and  must  afterwards  be  taken  to  have  been 
used  in  that  sense  which  would  sustain  the  verdict. 
Huntingtower  v.  Oardiner,  1  Law  J.  K.B.  120,  a.c. 
1  B.  &  C.  297,  8.  0.  2  D.  &  R.  450. 


DEBTOR  AND  CREDITOR, 
[See  Bond,  and  Parties  to  Suits.] 

(A)  Debtor. 

(B)  Creditor. 

(a^   Bights  and  Liabilities, 
(b)  Priority  of  Payment, 

(C)  Transfer  op  Debt. 

(D)  Composition. 

(E)  Fraudulent  Alienation  of  Property. 


(A)  I>ebtor. 

Where  it  is  agreed  between  debtor  and  creditor, 
tliat  the  amount  claimed  by  the  latter,  for  business 
done,  shall  be  deposited  in  the  hands  of  a  third 
person,  till  the  fairness  of  the  items  charged  |can  be 
ascertained,  the  party  with  whom  the  deposit  is 
made,  will  be  liable  to  repay  the  amount  to  the 
debtor,  if  he  pays  it  over  to  the  creditor  without  the 
debtor's  consent.  Cowling  v.  Beauchamp,  1  Law  J, 
C.P.  24,  8.  c.  7  B.  Mo.  465. 

A  lighterman  having  a  vessel,  and  being  indebted 
to  A  and  B,  agreed  to  assign  it  to  them  for  the  debt, 
and  their  names  were  painted  on  it ;  but  it  was  fur- 
ther agreed,  that  he  should  work  the  vessel,  paying 
one  third  of  the  profits  to  A  and  B.  After  his  death 
his  widow  worked  the  vessel,  and  carried  three 
freighu  of  limestone  for  A,  and  now  brought  an 
action  against  him  to  recover  the  amount:  The 
Court  held,  that  the  action  could  be  maintained  by 
her,  for  that  she  ought  to  receive  the  whole  freight, 
and  then  pay  over  the  third  to  A  and  B  jointly. 
Weldrake  v.  Hirst,  2  Law  J.  K.B.  2. 

If  the  debtor  refer  the  creditor  to  a  third  person 
for  payment  of  his  demand,  and  the  creditor  arrange 
with  that  third  person  in  a  mode  different  from  that 
directed  by  the  debtor,  the  latter  will  be  discharged. 
Smith  V.  Ferrand,  5  Law  J.  K.B.  355,  s.  c.  7  B. 
&  C.  19. 

A  person  who  is  in  custody  under  an  attachment 
for  non-pa3rment  of  costs  not  exceeding  20/.,  is  not 
entitled  to  relief  under  the  48  Geo.  3,  c.  122.  Hex 
V.  Clifford,  4  Law  J.  K.B.  172,  s.  c.  8  D.  &  R.  58. 

On  a  bill  by  a  creditor  against  an  executor  for 
payment  of  his  demand,  and  an  account  of  the  tes- 
tator's estate,  the  Court,  in  consequence  of  some 
doubt  respecting  the  validity  of  the  debt,  retained 
the  bill  for  a  year,  with  liberty  for  the  plaintiff  to 
bring  an  action.  Aud  the  Statute  of  Limitations 
having  taken  effect  between  the  filing  of  the  bill  and 
the  decree,  the  Court  restrained  the  defendant  from 
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inristiog  at  law  on  the  benefit  of  tliat  statute.  Sirde* 
field  V.  Price,  2  Y.  &  J.  73. 

A,  the  widow  and  administratrix  of  B,  continues 
B's  trade  after  his  decease ;  B  at  his  death  was  in- 
debted to  C  on  balance  of  account ;  A  continues  to  re- 
ceire  goods  from,  and  to  make  payments  to  C  as  B 
had  done,  and  she  is  charged  in  account  bj  C  with 
the  debt ;  the  payments  made  by  her  to  C  exceed 
the  debt,  but  a  balance  is  ultimately  due  to  C  : 
Held,  that  B's  debt  was  discharged  by  A's  pay- 
ments, and  that  the  ultimate  balance  cannot  be 
prored  as  a  debt  against  B*8  estate.  StemdaU  v, 
Hankinum,  1  Sim.  393. 

If  several  persons  are  indebted,  and  one  makes 
the  payment,  the  creditor  is  bound  in  conscience,  if 
Dot  by  contract,  to  give  to  the  party  paying  the 
debt  all  his  remedies  against  the  other  debtors. 
Norhury  r.  Meade,  3  Bligb,  246. 

It  would  be  against  equity  for  the  creditor  to 
exact  or  receire  payment  from  one,  and  to  permit, 
or  by  his  conduct,  to  cause  the  other  debtor  to  be 
exempt  from  payment. 

He  is  bound,  seldom  by  contract,  but  always  in 
conscience,  as  far  as  he  is  able,  to  put  the  party 
paying  the  debt  upon  the  same  footing  with  those 
who  are  equally  bound.  Stirling  v.  Foretter,  3 
Bligh,  596. 

(B)  Creditor. 
(a)  Righti  and  Liabilities, 

If  a  tradesman  once  gives  credit  to  A,  he  cannot 
abandon  his  claim  on  A  and  charge  B.  Leggatt  r. 
Reed,  1  C.  &  P.  16.  [Park] 

A  simple  contract  creditor  has  no  claim  on  the 
debtor's  freehold,  if  his  debt  be  secured  on  another 
part  of  the  testator's  property.  Alexander  y.  Hoi" 
land,  9  Ken.  4.  Chanc. 

A  assigns  to  B,  as  a  security  for  a  debt  due  to 
faim  from  A,  a  Judgment  recovered  by  A  against  C ; 
B  sues  out  execution  upon  the  judgment;  but,  in- 
stead of  levying  the  whole  mmount»  enters  into  ne- 
gotiations with  C  ;  be  receives  part  of  the  aum  due 
upon  the  judgment,  but  C  dies  insolvent  before  the 
residue  of  it  is  obtained  :  Held,  that  B  will  be  re- 
•trained  from  suing  A's  representatives,  upon  his 
covenant  for  this  residue,  and  that  B  must  account 
fo  A's  representatives,  not  merely  for  what  he 
rifceivfd  urion  the  judgment,  but  for  what,  without 
hU  wilful  default,  ho  might  have  receired.  Wil- 
Ihfm  f.  Price,  IB,  6c  8,  581,  s.  c.  2  Law  J.  Chanc. 

A  imtluUrr,  the  owner  of  plantations  in  Jamaica, 
UitviuK  U'trft  Uff  many  years  previous  to  his  death, 
#ft^»Ki'4  Ut  •  Miurm  of  dealinp:  witli  a  commercial 
^///if^I  ftt  Sttw  York,  who  furnished  the  necessary 
tuiMAit^it  Ut  hjft  tmiMiM,  and  were  to  reimburse  them- 
uttUtiu  imi  (A  the  produce  consigned  to  them,  one  of 
l*M  Himt%  triieC«M,  who,  after  his  death,  had  the 
H,%u%^^mft^tmi  of  the  estatMi,  continues  the  same 
tis,uim  *A  *\n%\\n%,  and  on|>assing  his  accounts  an- 
hu^Wy,  )M  «n  aifiicahle  suit  instituted  in  the  island, 
Un%  fcftf4tt  Urf  mtmn  due  in  respect  of  the  supplies  so 
ft4phmU*i,  tut  Uing  personsUy  charged  therewith ; 
Um  to^Ufwarde  Mmm  insolvent,  leaving  a  balance  due 
I//  iUm  Am*tr'it'»tt  house,  made  up  jpartly  of  sums  for 
¥fUU  U  Um  had  had  cre<lit  in  nsssing  his  accounts, 
fHt4  jHtHiy  of  numn  for  which  he  had  not  so  had 
u^M^Ui .  liuUi,  that  the  Sew  York  houfe  baa  a  right 


to  claim  the  payment  of  the  whole  balance  against 
the  produce  of  the  estate,  whether  existing  in  the 
hands  of  the  surviving  trustees,  or  under  Uie  pro- 
tection of  the  Court  of  Chancery  in  England. 

To  a  suit  for  that  purpose,  the  personal  repre* 
sentativea  of  deceased  trustees,  who  acted,  are  ne- 
ceasary  parties,  unless  there  be  a  waiver  of  all  per- 
sonal remedy  against  the  trustees,  in  respect  of  the 
produce  come  into  their  hands.  Sitnond  y.  Hibbert, 
4  Law  J.  Chanc.  38. 

Between  A  and  B  there  were  running  acoonnts ; 
A  gave  B  a  warrant  of  attorney  with  a  defeasance, 
stating  it  to  be  given  as  a  security  for  4000/.,  with 
interest :  Held,  that  it  was  a  continuing  security, 
and  applicable  to  any  balance  between  ita  date,  and 
the  time  of  entering  up  judgment.  Wooltey  v.  Jm- 
nittsTM,  7  D.  &  R.  824,  s.  c.  5  B.  &  C.  165,  s.  a  2  C* 
fit  P.  144. 

Where,  after  a  decree  in  a  creditor's  suit,  the 
plaintiff  neglects  to  proceed,  any  other  creditor  has 
a  right  to  file  a  supplemental  bill.  Davies  v.  Wil* 
/tarns,  4  Law  J.  Chanc.  210. 

Where  a  creditor  has  several  securities,  one  of 
which  is  to  protect  him  against  all  debts  to  be  dae 
by  bill  from  his  debtor,  he  does  not  lose  the  benefit 
of  that  security  by  entering  into  an  arrangement 
with  other  parties  to  the  bill  debts ;  provided  the 
debtor,  or  those  who  represent  him,  assent  to  bis 
entering  into  that  arrangement. 

A,  the  creditor  of  B,  by  bills  for  which  C  and  D 
are  sureties,  by  a  deed  to  which  B  and  C  are  parties, 
dischargee  B  and  C,  reserving  his  remedies  against 
D ;  such  reservation  is  not  defeated  by  a  stipdation 
that  the  bills  shall  be  delivered  up,  it  appearing  that 
such  stipulation  waa  intended  to  be  so  modified  is 
to  give  to  A  the  benefit  of  such  reservation.  MaUfnf 
y.  Carstairs,  6  Law  J.  K.B.  196,  s.  c.  7  B.  &  C. 
735,  s.  c.  1  M.  &  R.  549. 

A  brewer,  who  supplies  beer  to  a  puUic-hoBse, 
cannot  chaise  any  peraon  as  a  primary  debtor,  but 
the  peraon  licensed  to  keep  the  house ;  and,  if  beer 
be  so  supplied  on  the  credit  of  a  person  notlieensed, 
the  brewer  cannot  recover  against  such  peraon,  on 
the  ground  that  it  is  a  fraud  on  the  Excise.  Meax 
y.  Humphries,  3  C.  &  P.  79.  [Tenterden] 

(6)  Priority  of  Paymentm 

If  a  surety  in  a  bond  (without  any  counter  aeeo- 
rity  to  himaelf,)  pays  off  the  bond  for  his  principal, 
he  is  merely  a  simple  contract  creditor,  and  not  a 
specialty  creditor,  of  the  principal  debtor.  Simpkint 
y.  Poulet,  2  Law  J.  Chanc.  81 :  s.  p.  Coptt  v.  Mid- 
dleton,  2  Law  J.  Chanc.  82,  a.  c.  1  Turn.  228. 

It  is  not  to  be  understood  as  a  general  doctrine  of 
law,  that  a  debt  by  simple  contract  is  made  special, 
because  the  creditor  signs  a  deed  of  trust,  which 
provides  for  the  pa3rment  of  that  with  other  debta 
bearing  interest  by  contract.  Hamiltim  y.  Hmighum, 
2  Bligh,  181. 

Where  the  purchaser  of  an  estate  deyises  it,  but 
dies  before  the  purchase  is  completed,  and  the  pnr^ 
chase-money  is  afterwards  paid  out  of  his  personal 
assets,  and  the  personal  assets  are  not  sufficient  for 
the  payment  of  his  simple  contract  debts,  the  simple 
contract  creditors  haye  a  right,  as  against  the'devisee 
of  the  purchased  estate,  to  stand  in  the  place  of  the 
rendor,  with  respect  to  his  lien  for  the  amount  of  his 
pnrohase-money.  Selbyv,  <Se/6y,6  Law  J.  Chano.  116. 
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(C)  Transfer  of  Debt. 

A  man  bad  two  debtors,  the  one  of  whom  waa 
indebted  to  the  other.  He  conaented  that  the  debt 
due  from  the  one  ahoald  be  carried  to  the  account  of 
the  other;  and,  accordingly,  in  making  out  that 
account,  he  did,  in  hia  own  handwriting,  insert 
the  aum  doe  from  that  debtor :  The  Court  held,  that 
the  debt  bad  not  been  discharged,  but  that  the  man 
could  sue  bis  original  debtor  for  it.  Ctixon  v. 
Chadley,  SLiw  J.  K.B.63,  8.C.3  B.&  C.  591,8.  o. 
5  D.  &  R.  417. 

To  make  the  transfer  of  a  debt  effectual,  there 
must  be — 

1.  A  clear  and  unequivocal  admission  by  the 
debtor  that  he  owea  the  money. 

2.  An  aasent  by  him,  at  the  request  of  his  creditor, 
to  pay  a  third  person.     And, 

3.  An  extinguiahmentof  the  debt  due  to  the  third 
person  from  fiie  creditor.  Fair  lie  r.  Denton  and 
Barker,  6  Law  J.  K.B.  351,  s.  c.  8  B.&  C.  395,  s.  c. 
2  M.  &  R.  353. 

(D)  Composition. 

Where  s  composition- deed  had  been  signed  by  a 
creditor  in  favour  of  bis  debtor,  but  he  afterwards 
induced  the  debtor  to  give  him  a  bill  of  exchange 
for  the  full  amount  of  bis  debt,  dated  on  a  day  prior 
to  the  composition-deed,  and  after  receiving  one 
instalment,  sued  the  debtor  upon  the  bill,  and  re- 
covered the  amount,  minus  the  instalment  paid : 
Held,  that  an  action  for  money  had  and  received 
might  be  maintained  by  the  debtor  against  his  cre- 
ditor, to  recover  the  difference  between  the  amount 
of  the  composition  deed  and  the  full  amount  of  the 
debt.     Turner  r.  HooU,  1  D.  &  R.  N.P.C.  «7. 

The  tenant  of  a  farm  for  years,  assigned  all  his 
leasehold  and  personal  property,  by  deed,  to  trus- 
teea,  lor  the  benefit  of  hia  creditors,  with  a  proviso, 
that  it  ahoald  be  void,  if  the  creditors  for  more  than 
five  pounda  ahould  refuse  to  execute,  or  otherwise 
coBsent  to  the  deed  :  The  Court  held,  that  the  non- 
execution  of  the  deed  by  a  creditor,  was  not  evi- 
dence that  he  refused  to  execute,  or  consent  to  it ; 
but  that  it  was  necessary  to  shew  a  positive  refusal : 
Helmes  v.  Love,  2  Law  J.  K.B.  SS6,  s.  c.  3  B.  &  C. 
«4f ,  8.0.  5  D.  &  R.  56,  a.  c.  1  R.  &  M.  138. 

Although  a  sum,  by  way  of  composition  or  agreed 
iastahaent,  ought  to  be  paid  in  full,  strictly  on  the 
appointed  day ;  and,  although  in  default  of  sooh 
payment,  the  creditor  may  resort  to  his  original 
claim  for  the  whole  debt ;  yet,  if  he  afterwards  ac- 
cept the  comooaition,  without  objecting  to  the  de- 
iaalt,  he  will  be  bound  by  it.  Skipttm  v.  Castan, 
4  Law  J.  K.B.  199,  s.  c.  5  B.  &  C.  378,  s.  c.  8  D. 
ft  R.  130. 

Where  an  indenture  assigning  effects  to  trustees 
for  benefit  of  creditors,  contained  a  covenant  not  to 
aue  if  the  trustees  fairly  accounted  for  the  effects 
ungned  to  them :  Held,  that  if  the  trustees  refused 
to  account,  the  deed  did  not  operate  as  a  release  of 
the  creditors'  right  to  sue.  Kettertan  v.  Sabery, 
9  Chit.  541. 

A  oommisaiott  having  issued,  the  bankrupt's  funds 
were  assigned  to  a  certain  person  to  secure  five 
aikttUDgs  in  the  pound,  in  consideration  of  its  not 
^iag  proceedea  in.  The  agreement  contained  a 
chxmB  that  it  ahould  be  void  nnlesa  entered  into  by 


all  the  creditor*.  The  deed  afterwards  prepared, 
contained  a  release,  and  recited  the  special  circum- 
stances as  a  consideration,  but  omitted  the  clause  aa 
to  all  the  creditors  coming  in.  The  assignee  of  the 
effects  gave  a  promissory  note  to  the  plaintiff,  who 
executed  the  deed.  In  an  action  on  that  note,  it 
appeared  that  one  of  the  creditors  had  refused  to 
execute  the  deed ;  and  that  the  commission  had  been 
worked,  and  the  funds  withdrawn  from  the  maker : 
Held,  that  such  maker  was  not  liable  if  he  had  used 
due  diligence  to  get  the  creditors  to  execute  the  deed. 
Enderby  v.  Carder,  «  C.  &  P.  203.  [Best] 

A  B,  and  his  creditors,  having  entered  into  a 
compo8i(ion-deed,under  which  an  action  was  brought 
against  the  trustee  for  the  amount  of  plaintiff's  divi- 
dends, (the  deed  reciting  that  the  debtor  was  in- 
debted to  the  several  creditors,  whose  debts  were 
set  opposite  their  names  in  the  schedule  annexed  to 
the  deed,  and  covenanting  to  pay  a  specific  ratio  of 
the^  debts)  :  Held  to  be  no  del^nce  to  say,  that  the 
plaintiff  (a  creditor)  did  not  set  the  amount  of  his 
debt  opposite  his  name  in  the  schedule.  Daniel  r. 
Saunders,  9,  Chit  564. 

Where  a  debtor  has  entered  into  an  executory 
agreement  with  his  creditors,  by  which  they  are  to 
accept,  as  a  composition  for  their  debts  due  to  them 
respectively,  certain  instalments  secured  by  promis- 
sory notes,  a  creditor  will  not  be  allowed  to  sue  at 
law  for  his  original  demand,  even  after  the  expira- 
tion of  the  time  for  the  payment  of  the  first  instal- 
ment, unless  it  appears  that  he  has  demanded  the 
promissory  notes,  and  that  the  debtor  has  refused  to 
deliver  them.  Salomenionr.  Blyth,  3  Law  J.  Chanc. 
169. 

By  the  terms  of  a  composition  deed,  the  defen- 
dant agreed  that  a  certain  sum  should  be  divided 
amongst  all  his  creditors  in  satisfaction  of  their 
debts ;  and  that,  in  case  they  did  not  all  accede  to 
the  terms  proposed,  and  execute  the  deed  within 
three  months  from  its  date,  it  should  be  void  : 
Held,  that  the  defendant,  by  satisfying  one  of  his 
creditor's  demand  in  full  without  his  coming  in  under 
the  deed,  had  thereby  rendered  it  nugatory ;  and, 
consequently,  that  any  other  of  the  creditors  might 
sue  the  defendant  for  his  full  demand ;  the  deed 
furnishing  no  answer  to  such  an  action.  Spooner  v. 
WhUton,  8  B.  Mo.  580. 

A,  an  agent,  held  funds  belonging  to  B,  his  prin- 
cipal, but  had  accepted  bills  drawn  by  B,  to  the  full 
amount  of  them.  B  paid  away  the  bills  to  bis  cre- 
ditors, who,  to  relieve  A  from  liability,  and  without 
the  knowledge  of  B,  accepted  from  A  a  composition 
of  ten  shillings  in  the  pound,  and  gave  him  up  the 
bills,  A  then  holding  funds  belonging  to  B  to  the 
full  amount  of  the  bills.  B  afterwards  became 
ba*nkrupt,  and  his  assignees  brought  assumpsit  for 
money  bad  and  received  against  A  for  the  difference 
between  the  amount  of  the  bills  and  the  composition  : 
Held,  that  as  B  bad  been  benefited  to  the  full  amount 
of  the  bills,  the  payment  of  the  composition  was  as 
between  him  and  A  a  full  payment  of  the  bills,  and 
therefore  that  the  action  was  not  maintainable. 
Stonehouse  v.  Reed,  S  B.  &  C.  669,  s.  c.  b  D.  6c  R. 
603. 

Assumpsit,  on  a  promissory  note,  by  the  indorsee, 
against  an  indorser,  for  the  accommodation  of  the 
maker.  The  plaintiff  had  signed  an  agreement  to 
take  five  shillings  in  the  pound,  from  the  maker  and 
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hia  fatljer,  as  a  collateral  aecnrity*  in  full  of  bis 
demand,  llie  agent  of  the  maker  also  represented 
to  the  plaintiff,  before  signing  the  agreement,  that 
the  defendant  would  remain  liable  for  the  rest  of  his 
debt,  and  that  the  agreement  would  be  void,  unleM 
the  other  -  creditors  signed:  Held,  first,  that  the 
surety  was  discharged  hj  the  plaintiff's  execution 
of  the  agreement';  secondly,  that  the  representa- 
tions of  the  maker's  agent,  as  to  the  legal  effect  of 
the  agreement,  were  immaterial,  and  did  not  avoid 
it:  also,  (per  Justice  Bayley)  that  parol  evidence 
of  one  of  their  representations,  which  gave  a  mean- 
ing to  the  agreement  different  from  that  whicb  ap- 
peared on  the  face  of  it,  was  inadmissible.  Letnt 
T.  Janes,  3  Law  J.  K.B.  S70,  s.  c.  4  B.  &  C.  506, 
B.C.6D.&R.  567. 

A  creditor,  who  has  ag^ed  with  his  debtor  by 
parol,  to  take  part  as  a  composition  for  his  whole 
demand,  and  has  actually  received  money  from  the 
debtor  in  part  payment  of  the  composition,  is  not 
bound  thereby,  but  may  still  proceed  for  his  whole 
demand,  unless  it  can  be  shewn  that  be  bas,  by  en- 
tering into  such  an  agreement,  and  tfjcjnff  part  of 
the  composition,  induced  some  other  creditor  also 
to  compound  witb  the  debtor,  so  as  his  subsequently 

Eroceeding  for  and  recovering  the  whole  amount  of 
is  own  debt  might  be  considered  a  fraud  upon  such 
other  creditor. 

The  main  ground  on  which  the  exception  to  the 
rule,  that  agreements  which  are  nuda  pacta  are  not 
binding  on  parties,  is  admitted,  in  cases  of  engage- 
ments by  creditors  to  compound  with  debtors,  is 
the  equitable  principle  now  adopted  by  courts  of 
law,  that,  where  they  do  or  may  operate  as  the 
means  of  fraud  on  some  of  the  creditors  if  allowed 
to  be  broken,  they  shall  bind.  Greenwood  v.  Lid* 
better.  It  Price,  183. 

A  deed  of  composition  may  be  binding,  though  it 
shew  that  one  creditor  is  ultimately  to  retain  his 
right  to  the  full  amount  of  his  debt,  and  the  others 
are  to  take  a  composition. 

Such  a  creditor,  party  to  such  a  deed,  is  not  bound 
4>y  the  general  terms  of  a  covenant  to  release  on 
payment  of  a  composition,  if  it  appear,  from  the 
whole  of  the  deed,  that  it  is  not  intended  to  exclude 
him  from  his  full  claim. 

Accordingly,  where  a  creditor  was  a  distinct 
party  to  a  deed  of  composition ;  was  described  as  a 
friend  and  creditor  of  the  debtor ;  and  joined  in  a 
covenant  with  him  to  the  rest  of  the  creditors,  to 
pay  the  agreed  instalment,  and  consented  that  his 
claim  should  be  postponed  until  the  composition 
was  paid  : — it  was  held,  that  the  composition  was 
not  to  bind  him,  although  the  deed  contained  a 
general  covenant  from  all  creditors  to  release.  Car^ 
penter  v.  SiUeock,  5  Law  J.  K.B.  61. 

A  covenant  in  a  deed  of  composition  with  credi- 
tors, that  the  debtor  shall  deal  with  his  creditors  for 
twelve  years,  although  valid  in  law,  yet  is  a  covenant 
not  to  be  favoured ;  and  the  plaintiff  seeking  to  en- 
force it,  must  shew  that  tlie  articles  supplied  were 
good  and  marketable.  Thornton  v.  Sherratt,  8  Taunt. 
5«9. 

Semhle — That,  if  a  deed  of  trust  for  payment  of 
creditors  be  executed,  a  blank  being  left  therein  to 
be  afterwards  filled  up  by  the  insertion  of  a  large 
sum  as  one  of  the  debts  due,  such  insertion  (although 
mada  with  the  consent  of  the  party  eonveyin|;) 


amounts  to  an  absolute  vacation  of  the  deed.  Rivett 
V.  Browne,  6  Law  J.  C.P.  194,  s.  c.  5  Bing.  7,  s.  e. 
2M.'&P.  12. 

Where  defendant  entered  into  a  oompositioB  to 
pay  his  creditors  6<.  8</.  in  the  pound,  npon  cooditioa 
of  being  released,  and  nearly  two  years  afterwaids 
gave  one  of  them,  who  bad  agreed  to  sign  the  com- 
position-deed, a  bond  for  the  residue  of  her  debt, 
without  the  knowledge  of  the  other  creditors  ;  the 
not  having  received  the  amount  of  her  compositico, 
but  divers  of  the  other  creditors  having  signed  tkt 
deed  and  received  their  composition  :  Held,  that  u 
action  might  be  sustained  on  this  bond.  Totkr, 
Tuck,  6  Law  J.  C.P.  156,  s.c.  4  Bing.  2S4. 

(£)  Fraudulent  Alienation  op  Propestt. 

A  suit  to  .set  aside  a  settlement  as  fraudoleat 
against  creditors,  entertained,  where  the  plaintiff 
subsequently  became  a  creditor  by  the  breach  of  a 
covenant  previously  entered  into  by  the  settlor. 

Where  a  deed  is  set  aside  as  fraudulent  against 
creditors,  the  property  becomes  assets,  and  sab6e< 
quent  creditors  are  let  in. 

In  order  to  make  void  a  deed  as  fraudulent  againat 
creditors,  it  is  not  necessary  to  prove  that  the  partj 
was  insolvent  at  the  time,  if  it  appear  Uiat  the  intea* 
tion  was  to  delay  creditors.  Riehardsou  v.  Small' 
wood,  1  Jac.  55t. 


DECEIT. 
[See  Warranty.] 

(A)  Action  for. 

(B)  Pleadings  and  Evidence. 


(A)  Action  for. 

Where  a  commodity  has  a  fixed  price  or  valae, 
and  is  sold  for  a  particular  purpose,  it  ntkost  be 
understood  that  it  is  to  be  reasonably  fit  and  proper 
for  that  purpose ;  and  if  it  be  not  so,  an  action  lies  in 
the  absence  of  a  warranty.  Gray  v.  Cor,  1  C.  &  P« 
184.  [Abbott] 

(B)  Pleadings  and  Evidence. 

Adeclaration  in  an  action  of  deceit  for  fraudnlently 
delivering  leas  quantities  of  ale  and  beer,  contained 
in  casks,  than  bargained  and  sold,  is  insnificient,  as 
it  must  specifically  allege,  that  the  casks  contained 
a  less  quantity  than  they  ought  to  have  done.  MUts 
T.  DeU,  S  Stark.  23.  [Abbott] 

A  declaration  in  tort,  alleging  that  the  defendant, 
on  the  sale  of  Teneriffe  bariUa,  asserted  that  seven 
hundred  and  a  half  would  produce  a  ton  of  soap, 
well  knowing  it  would  not  do  so,  is  not  suf^MHted 
by  evidence  that  he  said  he  had  made  seven  tons  of 
soap  out  of  fifty-one  cwt.,  and  no  proof  of  the  sci- 
enter. HomcattU  v.  Moat,  1  C.  &  P.  166.  [Abbott] 

In  an  action  on  the  case,  in  the  nature  of  deceit, 
proof  of  any  one  of  the  facts  charged  will  be  sufficient 
to  maintain  the  action,  provid^  the  injury  wbidi 
is  charged  appears  to  have  resulted  from  that  one 
fact.     Bretming  v.  Stevem,  5  Law  J.  K.B.  t48. 

Where  in  case  for  falsely  representing  that  the 
**  returns  of  the  defendant's  pnblioohouse  had  ave- 
raged, and  then  averaged,  $001,  a  month," — the 
evidence  proved  that  he  said  he  was  "  doing  SOOU  a 
a  month  in  the  bouse :"  Held,  first,  not  to  be  a  Tin* 
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nee ;  and  Meond,  tbmt  tbe  cireamstftiice  of  the  defen- 
dant naming  bis  brewer,  and  saying  that  he  kept  a 
pass-book,  thereby  enabling  tbe  plaintiff  to  inquire  of 
the  biewer,  and  to  bare  asked  for  the  pass-book,  was 
to  be  taken  into  consideration  by  the  juir,  on  the 
qnsstion,  whether  the  defendant  practised  a  fraud 
and  deceit  on  the  plaintiff.  Bawritig  r,  Sttvern, 
«a&P.5»7.  [Abbott] 

la  an  action  for  misrepresenting  the  business  of  a 
pablic-hoose,  evidence  shewing  the  ralue  of  the 
premises  goee  in  reduction  of  damages,  but  not  in 
Iwr  to  tbe  action.  Pfonon  v.  WheeUr,  1  R.  &  M. 
SOS.  [Abbott] 

The  insoWent,  in  an  action  of  deceit,  for  repre- 
senting that  he  was  a  solrent  person,  is  a  competent 
witness  to  prore  that  tbe  defendant  verified  that  fiict. 
Bmt  V.  RitbhuMj  1  R.  &  M.  48.  [Abbott.] 
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[See  Grant,  and  Lease.] 

(A)  What  shall  be. 

B)  Execution  and  Delivery. 

C)  Construction  and  Operation. 
(D)|Validitv  op,  and  where  set  aside. 

(E)  Mistakes  in,  where  rectified. 

(F)  Alterations  in. 

(G)  Enrolment. 
(H)  Possession  of. 

( 1 )  Delivering  up. 

(K)  Copies  of.  ^  See    Production    and 

(L)  Production',  and  >  Inspection  of  Deeds, 

Inspection  of.  J    Books,  and  Papers. 
(Bf)  Remedies  on. 
(N)  Death-bed  Deeds. 

(A)  What  shall  be. 

A  letter  or  power  of  attorney  to  transfer  stock  in 
the  public  fnnds  is  a  deed  within  2  Geo.  2,  c.  25. 
&x  V.  FauntUroy,  1  C.  &  P.  421,  s.  c.  1  R.  &  M. 
C.C.R.  M,  s.  c.  2  Bing.  413. 

(B)  Execution  and  Delivery. 

A  person,  acting  by  power  of  attorney  to  execute 
a  deed  for  another,  should  not  be  a  party  to  tbe 
deed,  even  though  he  describe  himself  as  acting 
nnder  the  power  of  attorney.  Tbe  deed  should  run 
ia  ianguage  as  if  the  principal  himself  intended  to 
execute  tbe  deed.  Berkeley  r.  Hardy,  4  Law  J.  K.B. 
184,  S.C.  5  B.&  C.  S55,  6.o.  8  D.&  R.  102. 

The  attestation  of  a  deed  ought  to  be  in  the  room 
where  the  instrument  is  executed,  and  formal  words 
of  delivery  should  be  used  ;  ^nd  it  is  expedient  that 
tbe  witness  should  bear  the  party  say  that  he  un- 
derstanda  what  he  is  doing.  Lbyd  v.  Freshfield, 
2  a  &  P.  S«5.  [Abbott]         * 

An  attesting  witness  must  be  called  to  prove  the 
execution  of  a  deed,  or  his  absence  must  be  well 
sceoonted  for ;  hence,  where,  in  an  action  on  a  bond, 
it  was  sworn  that  the  attesting  witness  kept  out  of 
the  way  to  avoid  an  arrest — the  reason  was  holden 
insufficient ;  and  the  Court  granted  a  new  trial,  as 
flvidenee  of  his  handwriting  had  been  received. 
Pyit  ▼.  Griffith,  6  B.  Mo.  538. 

On  SB  attesting  witness  being  called  to  prove  the 


execution  of  a  deed,  he  stated,  that  he  knew  one  of 
the  parties,  and  that  he  would  not  have  attested  it 
unless  he  had  seen  it  executed  by  him  ;  but  that  he 
did  not  know  whether  the  signature  to  the  deed  was 
his  handwriting :  Held,  to  be  suflScientproof  of  the 
execution.     Doe  v.  Claxton,  4  Law  J.  U.P.  143. 

Where  a  psrt^r  to  an  action  has,  hy  his  own  deed, 
recited  another,  it  is  not  necessary  to  prove  the  ex- 
ecution of  that  other  deed. 

Where  a  party  takes  an  interest  under  a  deed, 
subject  to  certain  liabilities,  but  does  not  execute 
the  deed,  he  is  liable  to  an  action  on  the  case  in 
respect  of  those  liabilities,  though  not  to  an  action 
of  covenant.  Burnett  v.  Lvnch,  4  Law  J.  K.B.  274, 
8.  0.  5  B.  &  C.  589,  8.  c.  8*'D.  &  R.  368. 

Proof  of  the  handwriting  of  the  subscribing  wit- 
ness to  an  instrument  is  sufficient,  he  being  dead, 
vrithout  any  further  proof  of  the  identity  of  the 
parties,  except  the  identity  of  name  and  description. 
Page  V.  Mann,  1  M.  &  M.  79.  [Tenterden] 

If  A  and  B  are  parties  to  a  deed,  and  A  refuses 
to  give  it  in  evidence,  the  testimony  of  the  sub- 
scribing witness  is  dispensed  with  by  proving,  first, 
that  he  gave  him  notice  to  produce ;  secondly,  A's 
possession  ;  and,  lastly,  by  producing  a  true  copy. 
Jachon  v.  Allen,  S  Stark.  74.  [Abbott] 

The  mere  signing,  sealing,  and  using  words  of 
delivery,  is  not  conclusive  evidence  of  the  legal 
delivery  of  a  deed  ;  nor  is  any  formal  act  necessary 
at  the  time  of  its  execution,  to  indicate  that  it  is  to 
be  an  escrow.  The  question  of  deed  or  escrow  is  a 
question  of  fact  to  be  decided  by  a  jury  upon  all  the 
circumstances  attending  the  transaction. 

It  is  not  necessary  that  there  should  be  a  delivery, 
either  to  the  grantee,  or  to  some  one  authorized  by 
him,  or  to  a  stranger,  expressly  for  the  use  of  the 
grantee,  if  the  intention  of  the  grantor  be  clear. 

The  mere  fact  of  tbe  grantor  keeping  possession 
of  the  deed,  is  not  evidence  that  he  intends  to  ex- 
ercise or  to  reserve  any  controlling  power  over  it ; 
and  is,  therefore,  consistent  with  an  intention  to 
deliver  irrevocably  for  the  benefit  of  tbe  grantee. 

14or  is  it  necessary  that  tbe  grantee  should  have 
any  knowledge  of  the  existence  of  the  deed,  in  order 
that  his  assent  to  it  may  be  shewn  or  presumed. 
The  law  will  presume  assent,  if  the  deed  be  for  the 
benefit  of  tbe  grantee.  Doe  d,  Gamont  v.  Knight, 
4  Law  J.  K.B.  161,  s.  c.  5  B.&  C.  671,  s.  c.  8  D.& 
R.348. 

The  date  of  a  deed  is  primd  facie  evidence  of  the 
date  of  its  execution. 

Where,  in  the  body  of  a  deed,  its  date  is  referred 
to,  as  a  means  of  shewing  the  intention  of  the  par- 
ties, the  defendant,  in  an  action  on  the  deed, 
shall  not  be  allowed  to  alter  that  apparent  intention, 
by  shewing  a  delivery  different  in  point  of  time 
from  the  date.  Thus,  where  a  man  covenants  to  do 
a  certain  act,  within  twenty- four  months  from  the 
date  of  the  deed,  he  shall  not  be  allowed  to  plead, 
t})at  tbe  deed  was  delivered  long  after  the  date,  and 
thus  extend  the  time  given  for  his  performance  of 
the  covenant.  iS(v^  ^*  Wardle,  4  Law  J.  K.B.  81, 
8.C.  4  B.  &  C.  908,  s.  c.  7  D.  &  R.  507. 

(C)  Construction  and  Operation. 

A,  by  deed  of  lease  and  release,  in  consideration 
of  natural  love,  and  of  100/.,  granted  and  released 
certain  premises  after  his  own  death,  to  his  brother 
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B  in  tail,  remainder  to  C,  the  son  of  another  brother 
of  A,  in  fee ;  and  he  corenanted  and  gprsnted  that 
the  premises  should,  after  his  death,  be  held  by  B 
and  tlie  heirs  of  his  body,  according  to  the  true 
intent  of  the  deed  :  Held,  that  the  deed  could  not 
operate  as  a  release,  because  it  attempted  to  convey 
a  freehold  infuturo ;  but  that  it  was  good  as  a  core- 
nant  to  stand  seised.  Roe  d.  Willcinton  v.  Tran- 
marr,  2  Ken.  239,  s.  c.  Willes,  682,  s.  c.  2  Wils.  75. 

The  right  to  sue  upon  a  deed  inter  partes,  is  only 
available  between  those  who  are  actually  parties  to 
it.   Barford  ▼.  Stuekey,  5  B.  Mo.  25. 

The  habendum  is  not  an  essential  part  of  a  deed. 
If  the  premises  in  a  deed  give  an  express  estate 
in  law,  tiie  habendum  shall  not  be  allowed  to  defeat 
it ;  the  office  of  an  babendnm  being  to  explain,  (and, 
therefore,  occasionally,  either  to  enlaige  or  limit,) 
but  not  to  defeat  an  estate  created  by  the  premises. 

Accordingly,  where  a  deed  in  the  premises 
created  an  estate  in  fee ;  and  the  habenaum  was 
"  to  hold  after  the  death  of  A,"  which  would  be 
creating  an  estate^in  future,  and  would,  therefore, 
avoid  the  deed:  It  was  held,  that  the  habendum 
should  not  prevail  to  defeat  the  deed  ;  but  that  the 
intermediate  estate  until  the  death  of  A  should  be 
carried  on  to  the  uses.  Goodtitle  d,  Dodwell  v.  Gibbs, 
4  Law  J.  K.B.  284,  s.  c.  5  B.  &  C.  709,  s.  c.  8  D. 
ac  R.  502. 

Although  it  be  m  general  rule  that  there  shall  be 
no  savings  out  of  a  deed,  or  a  record,  by  any  coUa- 
tdtal  deed  or  record,  and  that  no  deea  or  record 
shall  be  construed  or  ruled  by  any  thing  except 
itself ;  yet,  in  cases  of  common  assurance,  as  fines, 
recoveries,  &o.  another  instrument  may,  by  the 
agreement  of  the  parties,  create  a  saving.  Davies  v. 
B««A,  1  M'Clel.  &  Y.  84. 

A  deed  of  conveyance,  after  reciting  that  it  had 
been  agreed  that  JE1,400,  part  of  the  purchase- 
money,  should  be  paid  to  the  mortgagee  of  the  pre- 
mises, and  that  the  residue  of  the  purchase-money, 
«^460,  should  be  paid  to  the  purchaser,  witnessed, 
that,  in  consideration  of  the  sum  of  ^1,400  paid  to 
the  mortgagee,  at  or  before  the  sealing  and  delivery 
of  the  deed,  the  receipt  whereof  the  mortgagee 
acknowledged,  and  from  the  mortgage- money  and 
every  part,  thereof  acquitted  and  discharged  the 
vendor  aud  purchaser ;  and  also,  in  consideration  of 
the  said  sum  of  «£ 46*0,  paid  to  the  vendor  as  before 
mentioned,  the  receipt  whereof,  and  also  the  pay- 
ment of  the  mortgage- money,  making'in  the  whole 
the  sum  of  «^  1,860,  the  vendor  thereby  acknow- 
ledged, and,  from  the  same  and  every  part  thereof, 
acquitted,  released,  and  discharged  the  purchaser, 
&c. :  Held,  ( Vauglian,  B.  dissentiente,)  to  be  no 
estoppel  upon  the  vendor,  the  release  by  the  words 
**  as  before  mentioned,"  &c.,  referring  to  and  being 
qualified  by  the  recit«J,  which  stated  an  agreement 
to  pay  the  e£460,  and  not  an  actual  payment.  Bot' 
trell  V.  Summers,  tY,  &c  3.  407. 

It  is  not  a  sufficient  ground  for  restricting  an 
estate  limited  in  a  deed  to  a  trustee  and  his  heirs, 
to  an  estate  for  life,  that  the  estate  given  to  the 
trustee  seems  to  be  larger  than  was  essential  to  its 
purpose,  or  that  the  limitation  has  been  unneces- 
sarily repeated.  Colmore  v.  Tyndall,  2  Y.  &  J. 
605. 

A  clause  in  a  deed  of  tailzie,  though  coniiised 
and  ungrammatical,  may  bo  intelligible;  and  if  it  has 


received  a  oonatmotion  in  jadgment  upon  a  foimer 
litigation,  cannot  be  held  unintelligible.  EUsott  t. 
Pott,S  Bligh,  134. 

A  deed  which  is  intended  to  pass  the  immediati 
possession,  which  is  inoperative  for  that  paipose^ 
may  serve  to  pass  the  reversion,  if  it  be  clear  tint 
the  grantor*8  intention  was  to  pass  bis  interest,  lo 
matter  by  what  mode,  and  if  abo  there  be  words  in 
the  deed  sufficient  to  carry  the  reversion.  Jke  d» 
Were  v.  CoU,  6  Law  J.  K.B.  20,  6.  c.  7  B.  &  COS, 
s.  c.  1  M.  &  R.  33. 

The  description  of  a  party  as  a  relation  is  eqain- 
lent  to  a  recital.     WhalUy  r.  WhaUey,  3  Bligh,  1. 

Where  a  deed  has  no  date,  or  an  impossible  data, 
the  date  in  other  parts  of  the  deed  means  delivNj ; 
but  where  it  has  a  sensible  date,  the  date  of  tk 
deed  means  the  day  of  the  date,  and  not  the  daj  of 
the  delivery.  Styles  v.  Wardle,  4  Law  J.  K3. 81, 
s.  c.  7  D.  &  R.  507,  8.  c.  4  B.  &  C.  908. 

(D)  Validity  of,  and  where  set  aside. 

No  man  can  bind  another  by  deed,  unless  be  hu 
authority,  by  deed,  to  do  so.  Berkeiey  v.  Hairdy,i 
Law  J.  K.B.  184,  s.  c.  5  B.  &  C  355,  s.c  B  D.  & 
R. 102. 

A  voluntary  deed,  executed  by  a  person  npiraidi 
^f  eighty  years  of  age,  in  favour  of  the  surgeon  wko 
was  in  the  habit  of  attending  him,  held  to  be  valid; 
the  grantee  having  proved  that  the  grantor  exeorted 
it  of  his  own  free  will,  with  a  full  knowledga  of 
its  nature,  and  through  the  intervention  of  his  oira 
solicitor.  Pratt  v.  Barker,  4  Law  J.  Chanc.  149, 
s.  c.  6  Law  J.  Chanc.  186,  s.  c.  1  Sim.  186,  s.c.  1 
S.  &  S.  1. 

Where  a  voluntary  deed  has  been  executed  for  a 
purpose  which  has  never  been  completed,  and  die 
deed  has  never  been  parted  with,  it  will  be  coosi- 
dered  in  equity  as  an  imperfect  instrument.  Cuctfv. 
Butcher,  2  J.  &  W.  573. 

In  a  grant  of  a  remainder  from  an  unde  to  a  ne- 
phew for  a  price  grossly  inadequate,  but  purporting, 
in  the  operative  part  of  the  deed,  to  be  made  in  ooa- 
sideration  of  love  and  affection,  theva  being  no  reci- 
tal to  that  effect,  but,  the  grantor  being  described  as 
a  nephew,  a  valid  will  of  the  reversion,  previoody 
made  in  favour  of  that  nephew,  is  evidence  of  the 
truth  of  the  consideration.  WhalUy  v.  Wlutln, 
3  Bligh,  1. 

If  the  whole  of  the  consideration,  indirectly  mof" 
ing  the  parties  to  make  a  deed,  be  not  stated  in  it, 
yet  no  advantage  can  be  taken  on  a  trial,  when  the 
instrument  is  produced  in  evidence  as  to  the  amoont 
of  the  stamp  -,  for  the  48  Geo.  3,  c  149,  s.  22,  does 
not  render  it  absolutely  void.  Doe  d.  H^iabet' 
flam  V.  Hobson,  1  Law  J.  K.B.  224,  s«  c.  3  D.  &  R< 
186. 

A  deed  of  compromise,  with  respect  to  donbtAd 
rights,  will  not  be  net  aside,  because  the  bargain 
was  such  as  would  nhve  seemed  disadvantageous  to 
one  of  the  parties,  if  she  had  known  the  full  extent 
of  her  leg^  right.  Nay  lor  v.  Wynch,  2  Law  J. 
Chanc.  132,  s.  c.  1  S.  &  S.  555. 

A  release  set  aside  for  misrepresentation  and  ooa- 
cealment.     Harvetj  v.Cooke,  6  Law  J.  Chanc.  84. 

A,  having  previously  borrowed  1000/.  of  B,  exe- 
cutes to  him  abend  for  that  sum,  and  B,  two  days 
afterwards,  executes  a  deed,  whereby  he  covenants 
that  the  bond  shall  not  be  enforoed ',  some  y^ars 
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iftarwsrds,  B,  htving  become  bankrupt,  his  assig- 
■eet  bring  an  action  on  the  bond,  and  file  a  bill  to 
have  the  deed  of  covenant  declared  fraudulent: 
Hdd,  that  the  Court  will  not  interfere  against  the 
legal  operation  of  the  deed,  there  being  nothing  to 
shew  that  B  was  insolrent  when  he  executed  it ; 
lod  there  being  eridenco  that  A  had  also,  at  that 
tiae,  peenaiary  claims  on  B,  and  that  the  execn- 
tioo  of  the  bond  was  accompanied  hy  an  agreement 
that  payment  of  it  should  not  be  enforced.  Slack-y. 
ToUon,  1  Ross.  555. 

(E)  Mistakes  in,  where  rectified. 

The  Court  will  rectify  a  deed  which  assumes  by 
its  recital  to  carry  an  agreement  in^to  execution,  and 
in  doing  so,  has  exceeded  its  intended  purpose. 
Btemmntt  r.  Bramley,  1  Turner,  5S. 

A  oonreyance  which  passes  more  than  was  in- 
tended by  the  parties,  may  be  rectified,  and  the 
ezeeas  dedacted.  Beaunumt  r.  Bromley,  1  Turn. ; 
and  see  Batlr,  Stone,  1  S.  &  S.  210. 

Whether  a  proceeding  is  oompetent  to  supply  a 
defect  in  a  deed  or  instrument  arising  from  oblite- 
latiott,  if  instituted  after  the  accident  or  discovery 
of  the  defective  state  of  the  instrument,  in  a  case 
where  a  party  is  not  excluded  by  admission  or 
former  adjudication — Quare. 

The  same  principle  of  decision  cannot  be  applied 
to  a  document  (the  extract  of  a  decree)  in  the  cus- 
tody of  a  party,  as  to  a  record  in  the  keeping  of  the 
Isw.    MaedeugaU  v.  Hogarth,  t  Bligh,  41—59. 

(F)  Alterations  in. 

It  seems  that  a  material  alteration  in  a  deed  does 
not  render  it  wholly  inoperative.  Doe  d.  Boanland 
r.  Hint,  3  Stark.  60.    [Bayley] 

Lease  of  Lands  by  A  to  B  at  the  request  of  C,  D, 
tad  £,  out  of  which,  B  was  to  grant  underleases  at 
the  direction  of  C,  D,  and  £  (Uie  object  of  which 
nnderleaaes  was  to  secure  a  ground-rent  to  A  and 
C),  and  subject  to  such  underleases,  was  to  stand 
possessed  of  the  lease  in  trust  for  D  and  E,  who 
were  parties  to  the  original  lease ;  after  C,  D,  and  £, 
had  executed  the  lease,  and  before  A  or  B  bad  exe- 
cuted it,  the  lease  was  altered  with  the  consent  and 
privity  of  C  only,  by  an  erasure,  which  excluded  a 
certain  portion  of  land  inserted  by  mistake,  but  in 
which  D  and  £  had  no  interest  A  and  B  then 
executed  the  lease :  Held,  that  this  alteration  did 
sot  render  it  invalid.  HaU  v.  CharuUetSf  4  Bing. 
U3. 

(G)  Enrolment. 

A' conveyance  which,  from  the  whole  circiyn- 
stances  attending  the  transaction,  is  evidently  in- 
tended for  the  benefit  of  a  dissenting  meeting-house, 
although  there  be  no  obligation  upon  any  one  so  to 
fppropnzte  the  subject  matter,  is  nevertheless  void 
if  not  enrolled  under  the  sUtute  9  Geo.  2,  c.  36,  s.  1. 
Bos  d.  Tumbull  T.  Brown,  6  Law  J.  K.B.  S87. 

(H)  Possession  of. 

Whare  a  deed  is  executed  by  a  client  in  favour 
of  Jhis  solicitor,  the  client  reserving  to  himself  a  life 
interest  and  power  of  revocation,  it  is  the  doty  of 
the  soUeitor  to  leave  a  counterpart  of  the  deed  in 
die  poflsesnon  of  his  client.   BaUh  v.  Synm,  1  Tur- 


(I)  Delivering  up. 

< 

A  person  who  has  lent  his  deeds  for  the  purposes 
of  a  cause  to  which  he  is  not  a  party,  which  are 
brought,  during  the  progress  of  the  suit,  into  the 
Master's  office,  may  petition  in  the  cause  to  have 
the  deeds  delivered  out  to  him.  Marriott  v.  White, 
1  S.  &  S.  17. 

In  a  suit  for  an  account,  and  for  delivery  of  title- 
deeds,  against  a  solicitor,  who  had  acted  in  the  ca- 
pacity of  steward,  the  Court,  upon  motion,  ordered 
the  deeds  to  he  delivered  up  to  the  plaintiff,  upon 
payment  into  court  of  so  much  of  the  balance  claim- 
ed by  the  answer  as  was  not  covered  by  any  secu- 
rity.    Balch  V.  Symet,  1  Turn.  87. 

Where  a  married  man  who  has  lived  in  adultery 
with  a  woman,  and  has  had  issue  by  her,  executes 
a  deed  providing  for  her  and  the  children,  in  the 
event  of  his  death,  and  deposits  this  deed  with  his 
attorney,  but  afterwards  obtains  possession  of  it 
himself.  On  demurrer,  it  was  held,  that  the  wo- 
man and  her  issue  might  maintain  a  bil)  to  compel 
him  to  deliver  up  the  deed  ;  and  that  as  there  was 
no  breach  of  trust  against  the  party  with  whom  the 
deed  was  deposited,  it  was  not  necessary  that  he 
should  be  made  a  party,  and  that  the  bill  was  not 
multifarious,  although  it  also  sought  performance  of 
an  agreement  to  pay  an  annuity  to  the  woman, 
which  a  court  of  equity  would  not  decree.     Knye  v. 

Moore,  1  S.  &  S.  61,  v.  Mo$eley,  I  Law  J. 

Chanc.  18. 

(M)  Remedies  on. 

When  a  plaintiff  declares  as  heir-at-law  upon  a 
deed  made  by  the  person  through  whom  he  claims, 
he  must  shew  how  he  is  heir-at-law  ;  and  the  stat- 
ing merely  that  he  is  cousin  and  heir-at-law  is  not 
sufficient.  Lidgbird  v.  Jitdd,  4  Law  J.  K.B.  76, 
s.  c.  7  D.  &  R.  517. 

No  one  but  a  party,  or  one  who  claims  through  a 
party,  can  maintain  any  action  on  a  deed.  Berkeley 
V.  Hardy,  4  Law  J.  K.B.  184,  s.  c.  .5  B.  &  C.  355, 
s.  c.  8  D  &  R.  102. 

(N)  Deatu-bbd  Deeds. 

Lands,  &fe.  being  limited  to  heirs  of  entail  by 
simple  destination,  a  deed  was  executed  in  liege 
pougtie  in  favour  of  the  heirs  general  of  the  disponer 
after  his  death  without  issue,  with  a  power  to  revoke 
or  alter  that  disposition  on  death-bed ;  and  a  decla- 
ration, that  so  far  as  it  shall  remain  unrevoked,  and 
not  altered  by  a  writing  under  the  hand  of  the  dis- 

Soner,  it  shall  have  the  effect  of  a  delivered  evi- 
ent,  though  &c.  By  another  deed,  executed  thir- 
teen years  after  the  first,  all  the  lands,  &c.,  together 
with  the  personal  estate  of  the  disponer,  are  vested 
in  trustees,  in  trust  to  be  sold,  and  the  produce  to 
be  applied  in  payment  of  debts  owing  at  his  death, 
and  legacies,  occ.  granted  or  to  be  granted,  &c.  (the 
objects  of  trust  being  different  from  those  provided 
in  the  former  deed) ;  and  the  trustees  are  directed 
to  convey,  &c.  the  residue  of  the  whole  fund  in 
favour  of  such  persons,  &c.  as  the  disponer  had  di- 
rected or  should  direct  by  any  writing  executed,  or 
to  be  executed,  &c.  On  death-bed  the  disponer 
executed  a  deed  of  appointment,  directing  the  trus- 
tees to  convert  the  whole  estate  into  money ;  and 
after  giving  certain  legacies,    he  bequeaths  the 
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residoe  to  hU  heirs  M  and  £  for  life,  with  remaio- 
der  to  other  persons  therein  named  :  Held,  that  this 
was  not  a  relocation  of  the  first  deed,  so  as  to  give 
to  the  heirs  of  entail  a  title  to  challenge  the  last 
deed  ex  eapite  Ueti ;  although  the  disponees  for  life, 
under  the  second  deed,  being  the  heirs  general  of 
the  disponer,  had  reduced  the  death- bed  deed  on 
that  ground,  and  tberebjr,  under  the  doctrine  of 
approbate  and  reprobate,  and  forfeited  by  Ufe>inte- 
rest  given  to  them  by  the  second  deed. 

Where  lands  by  an  instrument  in  the  nature  of  a 
will,  are  disponea  in  trust  to  sell  and  pay  certain 
legacies,  ana,  as  to  the  residue,  for  such  persons  as 
the  disponer  shall  by  writing  appoint ;  and  after- 
wards, by  deed  made  on  death-beo,  he  disposes  of 
the  residue,  the  law  of  death-bed  applies  to  the 
case,  and  the  disposition  is  reducible  on  that  ground, 
so  far  as  it  relates  to  lands. 

Lands,  entailed  by  simple  destination,  being 
given  by  testamentary  disposition  to  the  sisters  and 
heirs  of  the  disponer,  under  obligation  as  to  part  of 
those  lands,  that  they  should  be  conveyed  by  his 
sisters  to  ihe  heirs  of  tailzie,  entitled  by  strict  sta- 
tutory entail  to  the  principal  mansion,  &c.  where 
the  lands  subject  to  the  obligation  are  situated,  on 
condition  that  a  certain  sum  shall  be  paid  by  a  cer- 
tain day  by  those  heirs  to  the  sisters.  By  a  subse- 
3uent  testamentary  disposition,  consisting  of  two 
eeds,  the  latter  being  made  on  death-bed,  the 
lands  of  the  disponer,  including  those  in  question, 
are  vested  in  trustees,  upon  trust  to  sell  and  pay 
the  interest  of  the  produce  to  the  sisters  of  the  dis- 
poner for  life,  &c.,  who,  as  general  heirs  of  the 
disponer,  reduced  tbe  latter  instrument,  so  far  as  it 
regarded  lands  destined  heirs  of  line,  as  made  on 
death-bed  :  Held,  that  the  heirs  of  entail  have  no 
title  or  interest  to  reduce  the  same  instrument  on 
the  same  ground  as  to  the  entailed  lands,  nor  to  call 
for  a  conveyance  on  payment  of  the  sum  specified 
in  the  condition:  1.  because  their  interest  is  ex- 
cluded by  tbe  liege  poustie  deed,  and  is  not  restored* 
transferred  to,  or  vested  in  them,  because  the  dis- 
ponees in  that  deed  have  forfeited  or  rejected  their 
right  under  it :  9,  because  they  must  claim  as  dis- 
ponees or  legatees  under  that  deed,  and  in  such 
character  they  are  barred  from  chaHenging  the 
death-bed  deed :  3.  because,  in  tbe  events  which 
had  happened,  they  could  not  fulfil  the  conditions 
on  which  alone  the  benefit  of  the  disposiiion  could 
be  claimed  :  4.  because  they  are  not  entitled  to  avail 
themselves  of  the  right  of  redemption  according  to 
the  condition,  and  under  the  obligation  imposed  on 
the  disponees  in  the  first  deed,  inasmuch  as  that 
obligation  does  not  extend  to  the  trustees,  who  take 
under  the  death-bed  deed.  Roiburghe  v.  Wauehope, 
2Bligh,619. 

Though  it  be  positively  laid  down,  that  a  mere 
deed  on  death -bed  shal^not  disappoint  tbe  heir,  yet, 
if  a  former  deed  has  been  grantea  in  liege  poiutie,  the 
grantor  may,  by  a  death-bed  deed,  burden  tbe  gran- 
tee of  the  former  deed,  so  as  to  leave  nothing  valuable 
remaining  of  the  title  to  the  beneficial  interest  in  the 
estate  given  to  such  former  grsntee ;  the  former 
deed,  however,  remains  in  that  case  valid  as  a  title- 
deed  to  the  estate,  however  burdened  by  the  latter 
deed. 

A  death-bed  deed  cannot  be  supported,  unless  it 
is  founded  upon  some  claim  to  the  estate,  available 


against  the  heir,  created  by,  and  oontinoed  anS* 
able  until  and  at  the  death  of  the  grantor,  by  a  ]»«- 
yioos  deed,  to  which  the  title  under  the  death-M 
may  knit  and  attach  itself,  as  a  burthen  by  a  dtatli- 
bed  deed  attaches  itself  to  an  estate  cxeatsd  byt 
liege  potutie  deed. 

If  a  valid  liege  pauetie  deed  exist  at  the  daith  of 
the  grantor,  the  death-bed  deed  will  also  be  good. 
This  liege  pouttie  deed  must,  however,  be  in  hnm 
of  a  stringer,  and  not  in  favour  of  the  heir  s/iofin 
iuecetturui.  A  deed  in  his  favonr  would  be  baM 
to  be  an  evasion  of  the  law,  and  not  effectual.  Tbe 
stranger  disponee  is  bound  to  hold  good  asy  pover 
reserved  against  him ;  if  such  a  power  be  duly  exe- 
cuted, be  cannot  complain. 

A  person,  to  take  by  a  death-bed  deed, canoot cell 
upon  the  disponee  under  a  former  deed  to  deaade, 
unless  the  estate  is  vested  in  him.  Where  it  iiio 
vested,  the  author  of  a  death-bed  deed,  so  far  fion 
revoking,  asserts  the  validity  of  the  liegt  jMwstic  deed. 

A  testator  may  render  a  death-bed  deed  valid,  hy 
a  clause  in  it  that  be  meant  a  certain  previooe  deed 
to  subsist,  if  the  death-bed  deed  should  be  {omdto 
be  ineffectual ;  or  if  the  disponee  under  it  woidd 
not,  or  could  not,  take,  from  popery  or  other  oaaie, 
then  the  disponee  under  such  previous  deed  rntgbi, 
as  against  the  heir  alivqui  tueeeseurus,  claim  tbe 
estate.  In  that  case,  the  tesutor  keeps  alive  the 
former  deed  to  all  those  purposesy  to  enable  the  dii- 
ponee  in  the  death-bed  deed  to  say  to  the  heir,  that 
he  has  no  interest  to  impugn  tbe  death-bed  dead. 
Crawford  v.  CoutU,  2  Bligb,  669 — 85. 


DEER. 


[See  Game.] 

An  assistant  keeper  has  no  right,  under  16  Geo.5» 
c.  30,  a  9,  to  seize  a  person  carrying  a  gun  into 
grounds  where  deer  are  usually  kept,  in  order  to 
get  bis  gun,  without  first  demanftng  it. 

16  Geo.  3,  c.  30,  s.  9,  as  to  seizing  the  gun&i  &c. 
of  persons  carrying  them  into  grounds  where  dea 
are  uaually  kept,  with  intent  to  destroy  deer;  aad 
as  to  to  beating  or  wounding  the  keepers,  &c.i&w 
execution  of  tlieir  ofiices  :  Held,  that  an  aseistaDt 
keeper  had  no  right  to  seise  the  person  of  one  £0 
armed  in  order  to  get  his  gun,  without  bavins  &^^ 
demanded  thd  gun.  ^ 

Queere — Whether  an  assistant  keeper,  appoiDted 
by  the  keeper  only,  and  not  confirmed  by  the  owaer 
of  the  forest,  chase,  &c.  can,  in  tbe  absence  of  the 
keeper,  seize  g^ns,  &c.  Reje  v.  Atneyt  1  R*  &  ^ 
C.C.R.  500. 

Upon  an  indictment  for  a  second  offence  agaia^ 
42  Geo.  3,  c.  107,  by  killing  deer,_  objections  ^f^ 
taken  to  the  conviction  for  the  first'offence,  viz.  that 
it  was  not  in  the  proper  county,  and  that  it  ^"^^  "^J* 
correctly  stated  in  the  indictment  for  the  second 
offence  ;  and  the  conviction  for  tbe  second  off«o^ 
held  wrong.  Rex  v.  Allen,  1  R.  &  R.  C.C.R.  SlS. 
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(A)  Wrbrb  allowed. 
[See  Interrooatoribs,  and  Pleading.] 

It  fleems,  id  the  Excbeqaer,  tbe  omission  of  the 
usasl  ill«gation  in  a  bill  in  equity,  of  tbe  plaintiff 
being  a  debtor,  and  an  accountant  to  tbe  King,  is 
no  ground  of  demurrer.  Ckeelham  v.  Crook,  1 
M'Clel.  &  Y.  315. 

After  answer,  tbe  plaintiff  amended  bis  bill  by 
adding  aereral  suggestions,  without  pra3nng  any 
new  relief:  on  demurrer  to  this  bill,  it  was  over- 
ruled, on  tbe  ground  that  the  defendant  cannot  de- 
mur tot  *n  amended  bill  which  does  not  pray  new 
relief.     Emmett  r.  Ayliffe,  1  Ken.  131. 

A  demurrer  was  allowed  to  a  bill  which  did  not 
distinctly  shew  whether  the  plaintiff's  title  was  at 
law  or  in  equity.  Edtoardt  t.  Edwardi,  1  Jao. 
929,  3S5. 

A  bill  is  demurrtble  if  a  party  be  joined,  who 
appears  on  the  face  of  the  bill  to  have  no  interest  in 
the  matters  in  litigation.  Cuff  r.  Platel,  1  Law  J. 
Chane.  2. 

A  bill,  which  states  th%t  a  defendant  is  the  heir- 
at-law  of  a  person,  who  bought  and  afterwards  sold 
tbe  premises,  and  that  he  has  in  his  possession 
deeds,  &c.  relating  to  them,  does  not  thereby  alle|^ 
that  he  has  an  interest  in  the  subject  of  the  suit* 
Smith  y.  ThampMm,  1  Law  J.  Chaoc.  188. 

If,  of  several  co-plaintiffs,  some  have  an  interest 
in  tbe  matters  of  the  suit  and  others  have  no  inter- 
eat,  a  general  demurrer  will  hold  to  the  whole  bill. 
•  A  bill  being  filed  by  tbe  obligee  of  a  bond  against 
tbe  personal  representative  of  a  surety,  who  was  an 
obligor,  and  one  of  the  two  principal  obligors  stat- 
ed, that  the  other  principal  obligor  was  dead — that 
there  was  no  personal  representative  of  him — and 
that  he  left  no  assets  out  of  which  the  plaintiff's  de- 
mand could  be  satisfied:  Held,  that  a  demurrer 
could  not  be  suatained,  on  the  ground  that  there  was 
no  personal  representative  of  one  of  the  two  princi- 
pal debtors  b^ore  the  Court.  Musgrave  v.  Vick, 
5  Law  J.  Chanc  150. 

Where  tbe  bill  contains  a  general  allegation,  and 
a  general  question  applying  to  more  lands  than 
those  which  are  tbe  subject  of  tbe  suit,  the  defen- 
'dant,  though  not  bound  to  answer  the  question  ge- 
aoally,  is  yet  bound  to  answer  it  as  far  as  regards 
the  particular  lands  to  which  the  suit  relates ;  and, 
Aerefore,  a  demurrer,  generally  and  without  an 
exception  of  those  particular  lands,  to  such  an  alle- 
gation and  question,  is  bad. 

If  a  defendant,  who  has  substantially  a  good  de- 
fence by  way  of  demurrer,  and  has  been  already 
allowed  to  amend  once,  fails  a  second  time,  through 
a  alio  in  pleading,  which  affects  tbe  substance  of 
the  demurrer,  tbe  Court,  if  it  sees  that  it  was  his 
intention  to  avail  himself  of  bis  defence  only  so  far 
as  it  was  substantially  good,  and  to  give  tbe  pkin- 
tiffii  all  the  discovery  to  which  tbe^  bad  a  right, 
will  permit  bim  to  amend  a  second  time,  upon  pay- 
meat  of  fall  costs  to  the  other  party. 

An  allegation  in  a  bill,  that  the  defendant,  who 
is  of  the  Roman  Catholic  religion,  is  gone  abroad 
with  a  view  to  become,  or  has  become,  a  member  of 
a  religious  house,  is  demurrable  ;  for  tbe  Court  will 
intend,  that  the  religious  bouse  mentioned  in  the 
allegation  is  a  Roman  Catholic  religious  house,  and 
will  not  give  the  plaintiff  the  benefit  of  tbe  possibi- 
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liCy  that  the  defendant  may  have  exempted  himself 
from  penalties  by  taking  the  oath  prescribed  by  3t 
Geo.  3,  c.  2,  unless  tbe  bill  brings  bim  specifically 
within  the  exemption  created  by  that  statute. 

Where  a  charge  is  demurrable,  matter  stated  by 
way  of  inducement  to  the  charge;  is  also  demur- 
rable.   Holden  v.  Weld,  1  Law  J.  Chanc.  171. 

Demurrer  to  a  bill  filed  by  a  creditor,  against  A , 
the  executor,  and  his  partners  B,  C,  Lc,  alleging, 
that  assets  of  tbe  testator  had  come  into  tbe  bands 
of  tbe  partnership,  and  that  all  the  partners  claimed 
to  retain  these  assets,  in  satisfaction  of  a  debt  due 
from  the  testator  to  their  firm,  but  not  alleging  in 
terms  collusion  between  A  and  the  other  defen- 
dants :  tbe  demurrer  is  overruled.  Gedge  v.  TraUi, 
2  Law  J.  Chanc.  1. 

If  A  is  made  a  partv  to  a  bill  for  an  account  of  a 
testator's  estate,  on  the  ground  that  he  holda  asset* 
b^  colluNon  with  the  executor,  he  cannot  protect 
himself  from  answering  fully,  by  denying  tbe  col- 
lusion and  demurring  to  the  other  parts  of  the  bill. 

If  a  bill  states  that  A  is  the  solicitor  of  B  and  of 
C,  and  then  sets  forth  various  dealings  of  A  in  the 
affairs  of  B  and  C,  but  does  not  allege  that  these 
affairs  came  to  his  knowledge  in  his  character  of 
solicitor :  A  cannot  demur  to  the  discovery,  on  the 
ground  that  the  matters  came  to  his  knowledge  only 
in  that  character.  fVaytt  v.  Surman,  3  Law  J. 
Chanc.  28. 

The  Court,  on  a  demurrer  to  a  bill  by  creditors, 
I>raying  a  sale  of  testator's  real  estate  to  pay  unsa- 
tisfied demands,  the  personal  estate  being  insuffi- 
oient,  the  testator  having  directed  his  debts  to  be 
paid  by  his  executors,  and  devised  his  real  estate, 
overruled  (but  without  costs  or  prejudice  to  the 
question)  as  being  premature,  because  the  court 
would  marshal  assets,  and,  consequently,  the  cause 
must  be  brought  to  bearing  to  enable  tbe  Court  to  do 
justice.     Sanderson  v.  Wharton,  8  Price,  680. 

A  general  demurrer  for  want  of  equity  allowed  to 
a  bill,  alleging,  that  the  defendant,  who  was  the 
agent  of  A,  and  had  in  his  hands  monies  and  effects 
of  A,  had  written  a  letter  to  a  creditor  of  A,  in 
which  he  promised  to  honour,  on  presentation,  cer- 
tain bills  of  exchange,  drawn  by  that  creditor,  at  A's 
re(^ue8t,  upon  the  defendant,  and  praying  that  the 
detendant  might  be  decreed  to  pay  the  bills  of  ex* 
obange  out  of  the  monies  and  effects  of  A  in  his 
hands,  or  otherwise,  out  of  his  own  monies.  Bailtei 
V.  MitchsU,  1  Law  J.  Chanc.  19r. 

Matters  in  equity  arising  within  the  county  pala- 
tine of  Lancaster,  are  within  the  Jurisdiction  of 
the  Court  of  Exchequer,  and  therefore  a  demurrer 
for  want  of  jurisdiction  will  be  cancelled.  Chuihtan 
V.  Crook,  1  M'Clel.  &  Y.  307. 

A  demurrer  to  a  bill  for  a  discovery,  and  to  exa- 
mine witnesses  in  aid  of  the  defence  to  two  sepa- 
rate actions  for  two  distinct  libels,  was  allowed  on 
the  ground,  first,  that  it  did  not  shew  any  right  to 
the  bill  for  a  discovery,  nor  to  the  commission  ;  and 
secondly,  that  two  actions  for  several  and  distinct 
matters  ought  not  to  have  been  joined  together  in 
one  bill.  Shuekell  v.  Maeaulay,  2  S.  &  S.  79.  See 
same  case  in  several  stages  before  the  Lord  Chan- 
cellor and  Vice  Chancellor,  3  Law  J.  Chanc.  27 — 42* 
If  A  brings  an  action  against  B  for  the  publication 
of  a  libel,  and  B  puts  in  a  plea  of  justification,  and 
afterwards  files  a  bill  stating  the  matters  contained 
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in  the  plea,  nd  that  the  witneMos  by  wkoM  eri- 
dence  be  could  proTo  their  truth  are  abroad,  and 
therefore  prayiug  a  discovery  from  A  of  the  matters 
80  alleged,  and  one  or  more  commissions  to  examine 
witnesses  abroad ;  a  general  demurrer  to  such  a  oill 
cannot  be  sustained.  ShaehtU  r.  Maeautay,  S  Law 
J.  Chaue.  50. 

A  bill  for  a  commission  to  examine  witnesses 
abroad,  where  an  action  has  been  begun ;  and  a  bill 
to  examine  witnesses  d<  bine  nse,  is  liable  to  a  spe- 
cial demnrrer,  if  it  has  not  an  affidavit  annexed  to 
it  of  the  circumstances  by  which  the  testimony 
sought  to  be  preserved  is  in  danger  of  being  lost. 
Angel  T.  Angel,  1  Law  J.  Chanc.  6,  s.  c.  1  S.  &  S.  83. 

A  demurrer  to  a  bill  to  perpetuate  testimonj  as 
to  legitimacy  by  the  eldest  son  of  a  peer,  in  the 
lifetime  of  bis  father,  allowed.  BelfaU  r.  Chieku' 
Itr,  2  J.  &  W.  439. 

As  the  construction  of  written  instruments  is  the 
same  at  law  and  in  equity,  a  demurrer  will  hold 
good  to  a  bill  which  prays  to  be  relieved  against  a 
judgment,  alleged  to  have  proceeded  upon  a  strict 
construction  of  an  agreement,  in  opposition  to  the 
true  intent  of  the  parties.  BaU  v.  5<ort<,  1  Law  J. 
Chanc.  214,  s.c.  1  S.  &  S.  210. 

An  action  at  law  being  brought,  to  recover  the 
produce  of  some  foreign  specie,  remitted  by  a  mer- 
chant abroad  to  an  agent  in  London,  the  agent  filed 
his  bill,  alleging  generally,  that  there  were  mutual 
dealings  and  transactions  between  the  parties,  and 
praying  that  an  account  night  be  taken  of  them,  and 
for  an  injunction ; — a  demurrer  was  allowed.  Frietat 
T.  Dot  Santot,  1  Y.  &  J.  574. 

Demurrer  to  a  supplemental  bill,  after  a  decree  in 
the  original  auit,  allowed,  on  the  ground,  that  it  was 
only  a  different  statement  of  the  case  alleged  by  the 
original  suit,  and  was,  in  fact,  a  fresh  suit  for  the 
same  purposes.  Grant  v.  Grant,  5  Law  J.  Chanc. 
145. 

(B)  Form  of. 

An  allegation,  that  the  defendants  pretend  that 
there  is  an  outstanding  legal  estate,  is  not  an  aver- 
ment which  will  entitle  the  plaintiff,  upon  the  argu- 
ment of  a  demurrer,  to  the  benefit  of  an  allegation 
that  there  is  such  an  outstanding  legal  estate.  Win- 
gate  V.  Rubertt,  2  Law  J.  Chanc.  164. 

Though  it  is  the  usual  course  of  the  Court  to  de- 
termine on  the  written  demurrer,  before  it  enters 
upon  the  consideration  of  a  case  of  demurrer  assign- 
ed ore  tenus;  yet  when  the  demurrer  ore  tenutia  for 
want  of  parties,  who  have  an  interest  in  the  ques- 
tion raised  by  the  written  demurrer,  the  Court  will 
dispose  of  the  demurrer  ore  tenut  first  Attorney 
General  v.  Heelit,  8  Law  J.  Chanc.  35. 

A  demurrer  ore  tenvs  cannot  be  offered  to  part  of 
a  bill.     Shepherd  v.  LUtyd,  2  Y.  fie  J.  490. 

Unnecessary  allegations  in  a  demurrer  do  not 
render  it  a  speaking  demuner,  if  they  do  not  intro- 
duce matter  which  does  not  appear  in  the  bill.  Cato- 
thorne  v.  Chatie,  3  Law  J.  Chanc.  125,  s.c.  2  S.  & 
&  125. 

A  demurrer  is  net  a  speaking  demurrer,  unless 
when  it  introduces  a  statement  of  a  fact  material  to 
support  the  demurrer.  Davies  v.  Willianu,  4  Law 
J.  Chanc.  210,  s.  o.  1  S.  fie  8.  5. 

A  demurrer  which  covers  too  much  cannot  be  sus- 
tained.    Wynne  ▼.  Jacktan,  2  M'Clel.  fie  Y.  65. 


Where  there  is  a  demurrer  ettending  in  principle 
to  the  whole  bill,  though  in  form  purporting  to  ex- 
tend only  to  part  of  it,  the  defendant,  by  answering 
any  part  of  the  bill,  overralea  hisdemnrxer.  Daweat 
V.  SadUr,  2  Law  J.  Chanc.  172,  s.  c.  1 S.  ft  8. 542. 

(C)  Praotici. 

The  eight  days  within  which  a  demorrsar  must  be 
entered  with  ue  registrar,  are  eight  office  dsji. 
Bulloek  V.  Edington,  1  Sim.  481. 

It  is  irregular  for  a  defendant  who  is  not  in  eoo- 
tempt,  and  has  not  obtained  an  order  for  time,  to 
file  a  general  demurrer,  if  his  solicitor  has  repre- 
sented to  the  adverse  clerk  in  court,  that  an  ofder 
for  time  had  been  obtained.  If  that  misrepresen- 
tation of  the  defendant's  solicitor  vras  called  fbrtk 
by  a  statement  on  the  part  of  the  plaintiff,  that  be 
was  in  a  condition  to  seal  an  attachment,  when  in 
truth  he  was  not  in  that  condition,  the  defeadtnt 
may  file  a  genera]  demurrer.  Gray  v.  ChapUm,  3 
Law  J.  Chanc.  47,  s.  c.  2  S.  fie  S.  267. 

If  a  defendant  be  under  terms  of  pleading  isia- 
ably,  he  cannot  demur  speeialh  to  the  replication. 
SawteU  V.  Gillard,  3  Law  J.  K.B.  106,  s.  c.  5  D.  & 
R.  620. 

If  pending  a  demurrer  which  is  overruled,  tbe 
time  allowed  by  the  rules  of  court  for  pleading  ex- 
pires, the  Court  will  grant  further  time  to  ^ead. 
Dnnean  r.  the  Manekeeter  Waterworhs  Company,  8 
Price,  698. 

Where  a  demurrer  was  refuted  to  be  leoetved, 
on  a  mis-statement  that  an  attachment  had  prari- 
ously  issued  for  want  of  an  answer:— Tbe  Comt 
set  aside  an  attachment  subsequently  issued,  and 
gave  leave  to  demur.  Evelyn  v.  Griffltk,  1  M'C3eL 
&  Y.  265. 

A  defendant  against  whom  an  attnchmeiit  has 
issued,  cannot,  upon  payment  or  tender  of  costs,  file 
a  demurrer  to  the  whole  bill,  without  special  leave 
of  the  Court  Mellorr,  Hall,  3  Law  J.  Chanc.  171, 
s.c.  2  3.  fie  S.  321.  • 

Judgment  of  non  pros,  is  regularly  signed,  if  a 
timiliter  be  not  delivered.  Mollis  r.  Buckingham, 
3  D.  fii  R.  1. 

To  a  declaration  in  assumpsit,  with  sevenl  oooDts, 
the  defendant  demurred  generally  to  the  first  coonts, 
and  pleaded  the  general  issue  to  all  the  other 
counts  :  Held,  that  the  demurrer  must  be  delivered 
to  the  plaintiff*s  attorney,  and  not  filed  with  tbe 
clerk  of  the  papers.  Dymoek  v.  Stevens,  3  D.  fr  R« 
248. 

If  a  general  demurrer  be  filed  instead  of  deliver- 
ed, it  ia  unavailable;  hence,  where  the  plaintiff 
signed  judgment  when  it  had  only  been  filed,  the 
Court  held  the  judgment  regular.  Fry  v.  Champneys, 
2  Chit.  295. 

The  attorney,  and  not  the  clerk  of  the  papers,  has 
a  right  to  make  up  the  demurrer  books.  Herbert  v. 
Taylor,  4  Law  J.  K.B.  299,  8.  o.  5  B.  fie  C.  766, 
8.  c.  8  D.  6c  R.  609. 

The  mere  assertion,  that  a  special  demoirer  is 
brought  for  the  purpose  of  delay,  is  not  a  sufficient 
ground  to  induce  the  Court  to  sufifer  it  to  be  argued 
on  the  last  day  of  tenn.  Ttbbett  r.  Perring,  7  B. 
Mo.  440. 

If  the  period  for  arguing  a  demurrer  arrive  before 
the  paper-book  has  been  delivered  to  the  junior 
Baron,  judgment  will  pass  against  him  who  baa 
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neslaeted  to  delir^r  the  tame.    Rex  v.  Formanf  11 
Pnc«,  161. 

The  Court  will  grant  a  coneilium  for  the  last  day 
of  term,  if  tbere  are  not  four  days  left  in  the  term, 
though  the  demorrer-book  bis  not  been  delivered 
to  the  other  side  on  stamp.  Gent  v.  VandermooUn,  13 
Price,  247:  8.P.  Milim  r.  Hffrtm,  M'Clel.  493. 

On  an  application  for  a  rule  to  shew  cause  why 
an  order  for  a  conci/iian,  granted  on  the  21st  of  June, 
for  arguing  on  the  36th',  the  last  day  of  tdrm,  a  de- 
murrer delivered  \>j  the  defendant  to  the  plaintiff's 
replication  on  the  18tb  of  June,  the  demurrer-book 
being  delivered  on  the  20th,  but  no  rule  given  to 
bring  in  the  demorrer,— the  Court  refused  the  role, 
•s  it  appeared  that  the  demurrer  was  filed  for  delay, 
the  plaintiff  having  tendered  an  issue  to  the  country 
on  the  definadant's  pleas,  though  four  days  had  not 
been  given  to  the  defendant  to  return  the  demurrer. 
Sw3U  V.  Jadctpn,  II  Price,  337. 

A  defendant  must  shew  fuU,  reasonable,  and 
ample  cause,  to  induce  the  Court  to  permit  him  to 
withdraw  a  general  demurrer,  and  plead  specially. 
Elwortkjf  V.  Qnoeil,  6  B.  Mo.  49J. 

Demsndant  allowed  to  withdraw  demurrer  and 
r^lv  d«  m9o  in  a  writ  of  formedon,  upon  shewing 
good  ground  by  affidavit.  Cholnuly  v.  Paston,  S 
Biag.l. 

Ifa  plaintiff  has  obtained  an  order  to  take  a  de- 
murrer off  the  file,  and  the  defendant,  before  it  ut 
taken  off,  file  a  plea  and  answer,  it  will  be  irregular. 
Cust  V.  BoedM,  1  S.  &.  S.  21. 

On  demurrer  the  Court  is  bound  by  plaintiff's 
allegatioa  of  &et,  but  not  of  law.  Cutkbirt  v.  Creaty, 
6  Mad.  189. 

When  there  shall  be  a  demurrer  to  part  only  of 
the  declaration,  or  other  subsequent  pleadings,  those 
parts  only  of  the  pleadings  to  whicn  such  demurrer 
relates,  shall  be  copied  into  the  demurrer-books ;  and 
if  any  other  parts  shall  be  copied  therein,  the  Pro- 
thoDotary  shall  not  allow  the  costs  thereof  on  taxa- 
tion, either  as  Setween  party  and  party,  or  attorney 
and  client.  Reg.  Geu.  UiL  8  &  9  Geo.  4,  6  Law  J. 
CP.  103,  s.r.  1 M.  &  P.  401,  s.  r.  4  Bing.  549. 


DESCENDANTS. 

The  word  "  desoendants  "  is  capable  of  such  a 
ooastmetion,  as  to  shew  who  fall  within  the  class 
which  that  word  describes.  Wright  t.  Atkim,  1 
Turn.  16t. 


DESCENT. 
[See  Heie.]    . 

The  tme  mle  of  collateral  descent  is,  that  the 
nearest  collateral  relation  of  the  whole  blood,  being 
on  the  side  from  which  the  estate  descended,  is  heir. 

Therefore,  where  a  person  seised  of  an  estate  by 
deweat  ex  paru  maternd,  dies  without  issue,  the 
descendants  of  his  maternal  grandfather  must  all  be 
extinct  before  any  descendant  of  a  remoter  matemal 
anceitor  can  inherit,  however  nearly  related  to  the 
P^^foritta,  ex  parte  patemd.  Hawkim  v.  Sheu>eu,  1 
Law  J.  Chanc.  148,  s.  c.  1  S.  &  S.  257. 

If  a  woman  has  an  equitable  fee,  subject  to  a  ge- 
n^nl  power  of  appointment  by  will,  and  by  will 
duly  execnted«  not  referring  to  the  power,  devise  all 


her  real  estates  to  her  only  son,  charged  with  lega- 
cies, the  son  takes  the  equitable  fee  by  descent,  and 
not  as  appointee  under  the  power. 

If  tlie  son  die  under  age,  without  having  had  or 
called  for  a  conveyance  of  the  legal  estate  from  the 
trustee,  the  equitable  fee  will  descend  to  the  heirs 
ex  parte  maternd,  and  not  to  the  heirs  ex  parte  patemd. 
Langley  v.  Sneyd,  1  Law  J.  Chanc.  14b 

Where  a  man,  who  had  married  the  owner  of  a 
customaiy  estate  in  fee,  took  a  grant  of  the  freehold 
from  tlie  lord,  upon  which  livery  of  seisin  was  after- 
wards given — Sembie,  the  grant  operated  as  an  en- 
franchisement before  the  livery,  and  that  the  ooorsa 
of  descent  of  the  customary  estate  would  not  be 
altered.  Doe  dem.  Newry  v.  Jackson,  1  B.  &  C. 
445,  s.  c.  S  D.  &  R.  414. 


DETINUE. 


An  estate  having  been  devised  to  the  plaintiff's 
wife  after  marriage,  he  delivered  the  title  deeds  to 
a  certifioated  conveyancer,  and  instructed  him  to 
prepare  a  conveyance  and  levy  a  fine,  to  which  the 
plaintiff  and  his  wife  were  parties,  deoUring  the 
uses  to  their  second  son:  Held,  that  the  plaintiff 
could  not  maintain  detinue  for  the  deeds,  as  the 
property  in  the  lands  to  which  they  related,  was,  by 
the  operation  of  the  fine,  conveyed  to  his  second 
son.  PhiUips  v.  Robinum,  5  Law  J.  C.P.  111,  s.  o. 
4  Bing.  106. 

If  a  person,  who  writes  an  answer  to  a  demand 
made  upon  another  person  of  certain  things,  says, 
that  he  has  got  them,  and  thereby  induces  the  claim- 
ant to  bring  an  action  againat  him,  he  is  liable  to 
such  claimant  in  detinue,  although  it  does  not  appear 
that  he  had  the  general  controlling  power  over 
the  things.   Hall  v.  WhUe,  3  C.  &  P.  136.  [Beat] 

In  an  action  of  detinue,  the  goods  should  be  de- 
clared to  be  of  some  value.  The  want  of  a  state- 
ment of  value  is  bad  upon  general  demurrer.  The 
thing  detained  being  a  bill  for  the  payment  of  a  sum 
of  money,  does  not  raise  such  a  presumption  of  any 
value  as  to  dispense  with  the  statement.  Stevemon 
V.  Additffn,  5  Law  J.  K.B.  265. 


DEVISE. 


(C) 
(E) 

H) 


[See  Will  ;  and  for  Bequest,  see  Legacy.] 

(a)  constroction  op,  iii  oeneeal. 
(B)  Of  the  Devisee. 

What  Property  PASSES. 

What  Interest  vests. 

Devises  in  Trust. 

Estates  in  Fee. 

Estates  in  Tail. 

Estates  for  Life. 
(i)  Copyhold  Estates  and  Costohary 

Lands. 
(K^  Estates  in  Mortgaoe. 
(L)  Joint  Tenancy  and  Tenancy  in  com- 
mon. 
(M)  Conditional  and  Contingent  Devises 

AND  Limitations  over. 
(N)  ExEcmroRY  Devises. 
(O)  Devises  by  Implication. 
(P)  Devises  for  Payment  of  Dedts. 
(Q)  Lapsed  or  Void  Devises. 


JIVw 


DEVISE — (Construction  of,  in  osneral). 
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(A)  Construction  OF/ IN  oeHeral. 

Interpretation  of  particalar  clauses  and  words  in 
a  codicil,  with  reference  to  the  general  plan  of  tlM 
change  intended  by  tbe  testatrix  to  be  made  in  her 
former  disposition  by  her  will  of  her  property, 
Hmkins  v.  Towle,  1  Law  J.  Chanc.  155. 

In  construing  a  devise,  words  may  be  supplied  to 
reetrsin  its  generality,  if  the  intent  of  tbe  testator 
can  be  collected  from  other  parts  of  the  will.  Strang 
T.   Cummin,  9  Ken.  488,  s.  c.  2  Burr.  913. 

It  is  a  general  rule  of  law,  to  be  collected  from  t 
consideration  of  all  tbe  cases,  that  a  particular  intent 
expressed  in  a  will  must  give  way  to  a  general 
intent ;  and  courts  are  bound  to  give  effect  to  the 
paramount  intent  Jetton  v.  Wright,  t  Bligh,  49,  51. 

Whatever  the  rule  may  be  in  the  simple  case  of  a 
vent-eharge,  in  a  devise  the  construction  must  be 
according  to  the  intention.  Jjantdowne  v.  Lantdewne, 
t  Bli^h,  60. 

A  devise  by  testatrix  of  all  her  real  property  to 
A  T  and  £  O,  except  what  she  might  mention  in  a 
oodicil,  means  except  what  sbe  shall  mention  in  a 
valid  codicil ;  and  testatrix  having  made  a  codicil 
(which  was  void  from  being  unattested),  devising 
part  of  her  real  estate  to  other  persons  :  Held,  that 
notwithstanding  this,  the  whole  of  the  real  property 
passed  to^  the  devisees  under  the  will,  and  not  to 
the  heirs-at-law.    Denn  v.  Taylor,  2  Chit.  681. 

A  person  possessed  of  real  and  personal  property, 
left  it,  by  his  will,  under  certain  restrictions,  to  his 
wife  for  her  life,  or  as  long  as  she  remained  his  wi- 
dow ;  and  after  her  decease  or  second  marriage,  as 
follows,  viz.  *'  Then  my  will  is,  that  all  my  real  and 
personal  estate  be  divided  according  to  tbe  Statute  of 
Distribution,  in  that  case  made  and  provided  :"-— 
The  Court  held,  that  the  real  property,  after  the 
death  or  second  marriage,  went  to  the  heir-at-Iaw» 
for  want  of  a  devise  of  it.  TKoinat  r,  Thomat,  3  Law 
J.  K.B.  121,  s.  c.  3  B. &  C.  825,  s.c.  5 D.  &  R.  700. 

A  testator  gives  all  his  property  to  his  daughter 
and  her  heirs,  directing,  at  their  decease,  their 
debts,  &c.  to  be  paid ;  he  then  gives  various  lega- 
cies, and  bequeaths  the  residue  to  his  nephew : 
Held,  that  the  daughter  takes  the  personal  property 
absolutely,  and  an  estate  tail  in  the  real  property, 
and  that  the  legacies  were  meant  to  be  given  only 
upon  the  failure  of  heirs  of  the  body  of  that  daugh- 
ter.    Widditon  v.  Hod^kin,  2  Law  J.  Chanc.  9. 

There  is  no  distinction  between  a  residuary  and 
a  specific  devise  of  real  estate,  every  devise  of  land 
being  in  effect  specific,  inasmuch  as  a  residuary  de- 
vise will  only  pass  such  real  estate  as  the  testator 
htid  at  the  time  of  making  his  will,  and  will  not  pass 
real  estates  subsequently  acquired.  Spong  v.  Spong, 
1  Y.  6c  J.  300. 

Devise  of  lands  to  the  use  of  A  for  life,  with 
remainder  to  the  use  of  the  children  of  A,  as  tenants 
in  common,  in  tail,  with  benefit  of  survivorship, 
with  remainders  over.  A,  having  seven  children, 
became  bankrupt,  and  the  lands  were  purchased 
under  a  local  act  of  parliament  by  trustees  for  city 
improvements,  and  the  value  of  tbe  interest  of  the 
children  was  ascertained  by  a  jury,  without  refer- 
ence to  the  value  of  the  estate  for  life  of  A,  or  the 
subsequent  contingent  remainders ;  and  the  amount 
"w^  paid  into  the  bank  in  the  name  of  the  Account- 
snt-QeneraU    The  Court  doubted  the  propriety  of 


the  proceeding,  and  refused  to  order  the  diridradi 
to  be  paid  for  the  maintenance  of  the  children  of  A. 
Ex  parte  Whitehead,  2  Y.  &  J.  243. 

A  testator  having  devised  all  the  residue  of  bb 
real  and  personal  estate  to  trustees,  upon  trust, 
within  six  months  after  his  decease,  to  raise  S4,O00L, 
and  having  out  of  this  sum  made  a  provisioa  for  tbe 
maintenance  of  his  two  daughters  E  and  S  doriog 
their  minorities,  directed  that  a  moiety  of  the  iot»r- 
est  arising  from  it  should  be  paid  to  each  dtugbter 
on  her  attaining  tbe  age  of  twenty -one,  or  many- 
ing,  for  her  separate  use  during  a  term  of  nine^- 
nine  years,  if  she  so  long  lived ;  and  that  ia  one 
either  of  them  died,  leaving  no  child,  or  issoe  of  t 
child,  the  whole  of  the  interest  should  be  paid  to 
the  survivor  for  her  separate  use  during  the  remiia- 
der  of  the  term,  if  sbe  so  long  lived ;  and  rabjeet 
to  these  and  some  contingent  gifts,  which  new 
took  effect,  he  bequeathed  the  34,000f.  to  Mb  troi- 
tees,  upon  trust,  after  the  decease  of  his  dtogbten, 
for  sucD  person  or  persons  as  should,  under  the  sob- 
sequent  limitations,  be  entitled  to  tbe  residue  of  bii 
real  and  personal  estate.     In  these  subsequest  Imi- 
tations the  trustees  were  directed,  upon  eadiof  bia 
daughters  attaining  twenty-one,  or  msnying,  to 
yield  up  to  her  a  moiety  of  the  residue  of  his  red  and 
persona]  estates,  to  bold  the  same  to  hep«nd  tbe  bein 
of  her  body,  wilh  remainder  to  the  other  daogbter, 
and  the  heirs  of  her  body,  remainder  to  his  own  rigbl 
heirs.    In  a  suit  instituted  on  ISehalfoftheiafaBt 
daughters,  for  the  administration  of  the  testator's 
estate,  a  decree  was  made  for  raising  tiie  34,000^, 
and  the  personal  estate  proving  insufficient,  part  of 
it  was  raised  by  the  sale  of  portions  of  tbe  real 
estate.    Afterwards  S,  with  the  concurrence  of  tbe 
heir  of  the  surviving  trustee,  suffered  a  recovery  of 
her  moiety  of  the  lands  to  the  use  of  herself  in  fee, 
the  tenant  to  the  precipe  being  made,  and  tbe  osm 
of  the  recovery  declared,  by  a  bargain  and  Bale,ui 
which  both  S  and  the  heir  of  tbe  sorviving  trattee 
were  conveying  parties,  but  which  was  not  enroHed 
within  due  time.    At  a  subsequent  period  £  Buf- 
fered a  recovery  of  her  moiety  of  tbe  lands;  S  died, 
leaving  children,  having  received  out  of  court  tbe 
moiety  of  the  principal  of  that  part  of  tbe  cbaigs 
which  had  been  received,  but  without  having  takes 
any  steps  to  have  the  remainder  of  it  raised.--lt 
seems  that  £  and  S  did  not  take  quan  estates  tail  is 
the  sum  of  34,0002. :  but  held,  that  if  £  and  S  took 
quasi  estates  tail  in  the  34,000^  so  as  to  be  entitled  to 
it  absolutely,  yet,  under  the  circumstances  of  tbe 
case,  the  unraised   portion  of  S's  moiety  of  tba 
charge  was  extinguished,  and  the  unsold  estates  en- 
tirely exonerated.  Smith  v.  Frederick,  1  Rusa.  iH 

G  E,  in  his  lifetime  having  by  voluntarjr  settle- 
ment conveyed  his  manor  of  M  to  trustees,  in  treat 
to  secure  the  payment  of  an  annuity  to  his  wife  ((X 
life,  and  subject  thereto  to  the  use  of  himself  is  ^» 
Ixy  his  will  confirmed  thst  settlement ;  and  harinf 
then  an  only  daughter,  devised  his  freehold  tM 
copyhold  estate  in  S  and  his  freehold  estate  at  H, 
to  trustees,  in  trust  for  the  children  of  his  daughter 
by  her  then  husband,  under  certain  limitations ;  by 
the  residuary  clause  he  devised  all  the  residue  of 
his  freehold  end  copyhold  estates,  money  is  the 
funds,  &c.  to  the  same  trustees,  upoo  trust,  to  sell 
and  convert  the  same  into  money,  and  set  spart 
50,000/.  three  per  cent  consols  for  such  son  of  bis 


DEVISE — (C0K8TRUCT10N  or,  in  qbneral.) 


189 


daogbter  who,  mider  the  trast  of  a  settlement  then 
intended  to  be  forthwith  made,  should  become  pos- 
seesed  of  an  estate  tail  in  the  manor  of  M ;  and  the 
residue  to  be  divided  among  the  other  children  of 
his  daughter.  At  the  date  of  the  will,  G  E's  daugh- 
ter had  no  children.  Some  time  after  making  Uiis 
wiD,  the  testator,  G  £,  drew  a  line  across  the  direc- 
tion to  sell  the  property  devised  by  the  residoaiy 
danse.  After  so  doing  he  purchased  a  considerable 
freehold  estate  in  W.  and  H.  Bj  a  codicil  to  his 
will,  made  ten  years  subsequentlj,  after  reciting 
the  erasure  before  mentioned,  and  ^at  be  was  ap- 
prehensiTe  that  such  erasure  not  being  witnessed 
might  lead  to  litigation,  he  declared  that  the  sole 
intention  of  such  erasure  was  to  revoke  that  part 
onlj  of  the  will,  whereby  he  directed  the  sale  of  his 
freehold  propeitj ;  and  then  proceeded — "  And  I 
do  hereby  direct  and  appoint  that  the  son,  lawfully 
begotten  of  my  daughter  D,  who  shall  first  attain 
the  age  of  twenty -one  years,  shall,  on  attaining 
such  age,  change  his  name  for  that  of  £ ;  and  I 
give  and  devise  to  the  said  son  of  my  daughter,  on 
bis  attaining  the  age  of  twenty-one  years,  and 
changing  his  name  to  £,  all  my  freehold  property, 
lands,  tenements,  and  hereditaments,  to  have  and 
to  hold  to  him,  his  heirs  and  assigns  for  ever."  By 
the  same  codicil  he  ratified  and  confirmed  the  afore- 
mentioned will,  except  as  before  excepted.  G  £ 
died  without  again  altering  hia  will  or  codicil,  and 
without  making  any  settlement,  stated  in  the  resi- 
duary clause  to  be  then  in  immediate  contempla- 
tion, leaving  his  widow  and  daughter  him  surviving. 
At  the  death  of  the  testator,  D  and  her  husband 
bad,  and  now  have,  one  infant  son  and  four  infant 
daughters.  Upon  a  feigned  issue  from  the  Court  of 
Cbanceiy,  it  was  holden— 1st.  that  the  devise  of 
the  freehold  of  part  of  the  estate  at  S  and  of  the 
freehold  farm  and  estate  at  H  contained  in  the  will, 
was  not  revoked  by  the  codicil ; — 2nd.  that  the  ma- 
nor  of  M  did  pass  under  the  residuary  devise  con- 
tamed  in  the  wUl,  and  that  such  devise  was  revoked 
by  the  codicil ; — 3rd.  that  the  manor  of  M  did  pass 
mider  the  codicil  to  the  first  son  of  D  who  shall 
attain  twenty-one  years,  and  change  his  name  to  £ ; 
— 4th.  that  the  estate  at  W  and  H,  purchased  after 
the  testator  made  his  will,  passed  under  the  devise 
in  the  codicil  to  the  first  son  of  D  who  shall  attain 
twenty-one,  and  change  his  name  to  £ ; — 5th.  that 
the  surplus  rents  and  profits  of  the  copyhold  estates 
at  S,  and  of  the  freehold  estate  at  the  same  place, 
and  of  the  freehold  farm  and  estate  at  H,  after  pro- 
viding for  the  maintenance  of  the  devisee  thereof, 
belong  to  the  surviving  trustee  under  the  will  until 
a. first  son  of  D  shall  attain  twenty-one; — ^and 
lastly,  that  the  intermediate  rents  and  profits  of 
such  of  the  testator's  freehold  estates  as  are  effectu- 
ally devised  by  the  codicil  to  D's  son,  who  shall  first 
attain  the  age  of  twenty-one,  and  change  his  name 
to  £,  until  such  events  take  place,  belong  to  the 
sorvirittg trustees.  DuffieUlr.Elws,5B.&LC,705, 
s.  c.  5  D.  &  R.  764. 

A  testator,  by  his  will  dated  in  1558,  after  recit- 
ing that  he  had  erected  a  free  grammar-school  at 
Tonbridge,  did  for  the  maintenance  and  continuance 
thereof,  rive  unto  the  master  and  wardens  of  the 
Skinners'  Company  various  messuage,  specifying 
tbeii  respectiye  yearly  values,  whioii  amounted  in 
the  whole  to  €0L  lai.  4d  :  then  proceeding  to  direct 


how  the  rents  should  be  applied,  he  ordered  that 
30/.  should  l>e  paid  yearly  to  the  master  of  the 
school,  and  8/.  to  the  usher ;  that  the  master  and 
vrardens  of  the  Skinners*  Company  should  visit  the 
school  once  a  year,  for  which  Uiey  were  to  have  10/. 
yearly ;  that  4s.  a  week  should  oe  paid  to  certain 
almsmen ;  that  35<.  4d.  yearly  should  be  expended 
in  coals,  to  be  distributed  amone  the  almsmen ;  and 
that  the  renter  warden  should  have  lOt.  for  his 
pains ;  the  residue  of  the  rents  were  to  be  employ- 
ed by  the  master  and  wardens  upon  the  neednil 
reparations  of  the  aforesaid  messuages  and  tene- 
ments, and  the  overplus  was  to  go  to  the  use  and 
behoof  of  the  Skinners'  Company,  to  order  and  dis- 
pose of  at  their  wills  and  pleasures :  Held,  upon 
the  recitals  and  language  of  two  private  acts  of  par- 
liament, which  the  Skinners'  Company  had  accepted. 
That  certain  of  the  lands,  the  yeariy  rental  of  which 
in  1558  waa  43/.,  did  not  pass  by  the  will,  but  were 
subject  to  a  prior  trust,  which  was  exclusively  for 
the  support  of  the  master  and  the  under-master  of 
the  school,  and  for  the  reparation  of  the  said  lands 
and  tenements;  and  that  the  increased  rents  of 
those  lands  were  to  be  applied  to  the  maintenance 
of  the  shool  on  an  enlarged  scale ;  that  the  Skin- 
ners' Company  were  entitled  to  the  rents  and 
profits  of  the  remainder  of  the  premises  men- 
tioned in  the  will  for  their  own  use  and  benefit, 
subject  only  to  the  payment  to  the  almsmen  and 
renter  warden,  to  the  payments  for  coals,  and  to 
contribution  towards  the  expenses  of  repairing  such 
part  of  the  premises  used  K>r  a  school  as  had  been 
originally  erected  for  that  purpose,  as  well  as  to- 
wards an  increased  sum  of  200/.  yearly  allowed  to 
the  company  for  the  expenses  of  visiting  the  school. 
Attorney  Gemral  v.  th§  Master  and  Wardens  of  the 
Skinners*  Company,  2  Russ.  407. 

A  testator,  who  died  in  1818,  after  devising  a 
freehold  house  to  his  vrife  and  her  heirs,  devised 
the  residue  of  his  freehold  estates,  situate  in  four 
specified  parishes,  or  elsewhere  in  the  county  of 
Cambridge,  to  two  trustees  and  their  heirs,  upon  the 
trusts  thereinafter  declared  concerning  the  same ; 
that  is  to  say,  upon  trust  that  they  should  sell  his 
several  copyholds  in  the  parishes  aforesaid,  and 
after  satisfying  the  costs  of  the  sale  out  of  the  mo- 
nies thence  arisiog,  should  pay  the  residue  to  his 
executor  for  the  purpose  of  satisfying,  in  the  first 
place,  certain  legacies ;  and  he  then  devised  all  the 
residue  of  his  real  and  personal  estate  to  A  B.  The 
testator,  besides  freeholds  and  copyholds  situate  in 
the  four  parishes,  had  freeholds  not  situate  in  the 
county  of  Cambridge,  and  copyholds  not  situate 
within  the  four  parishes ;  and  all  the  copyholds  had 
been  surrendered  to  the  use  of  his  will :  Held, 

'That  the  beneficial  interest  in  all  the  freeholds, 
whether  situate  in  the  county  of  Cambridge  or  else- 
where, passed  to  the  residuary  devisee. 

That  the  legacies  were  a  charge  only  on  the  copy- 
holds situate  in  the  four  parishes. 

That  no  estate  in  those  copyholds  passed  to  th« 
trustees,  but  only  a  power  to  sell. 

That  any  surplus  of  the  monies  arising  from  the 
sale,  which  might  remain  after  satisfying  the  lega- 
cies, passed  by  the  residuary  clause. 

That  the  copyholds  not  situate  within  the  four 
parishes  passed  to  the  residuary  devisee.  White  v. 
Vitty,  2  Russ.  484 
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Where  the  deyisor  of  an  estate,  resident  at  Irches- 
ter,  devised  the  same  to  trastees  in  trust  for  the 
testator's  grand-daughter  for  life,  remainder  to  her 
children  in  tail,  with  cross-remainders,  and  for  de- 
fault of  issue  to  testator's  daughter  for  life,  remaio- 
der  to  any  one  or  more  of  her  daughters  as  she 
should  appoint,  for  their  lives,  remainder  to  all  and 
every  the  children  of  such  daughter  so  appointed ; 
if  such  appointment  should  he  to  one  daughter,  then 
to  her  and  her  heirs,  if  to  more  than  one,  theo  the 
children  to  take  their  mother's  share  respectively  per 
stirpes,  as  tenants  in  common,  with  cross-remain* 
ders  between  them,  as  to  such  their  mother's  share 
respectively,  and  on  failure  of  issue  of  such  daugh- 
ters,  with  cross-remainders  to  the  others  of  their 
issue ;  and  for  default  of  appointment,  and  of  any 
appointment  not  exhausting  the  whole  fee,  as  to  the 
whole  or  any  part  of  the  devised  estate,  to  his  said 
daughter  for  life,  remainder  to  all  his  daughters  for 
life,  with  cross  remainders  for  life  between  them, 
remainder  to  support,  &c.,  and  for  default  of  issue 
of  any  of  the  daughters  of  his  said  daughter,  to  her 
and  her  heirs;  in  the  event,  the  grand-daughter 
died  without  issue,  and  the  daughter  bad  nine 
daughters,  several  of  whom  married  and  had  issue  : 
Held,  Ist,  That  the  testator's  daughter  took  an  estate 
for  her  life,  with  an  ultimate  reversion  in  fee ;  2dly, 
that  in  default  of  appointment,  the  daughters  took 
respectively  estates  for  life  in  remainder  as  tenants 
in  common,  with  cross-remainders  to  themselves  in 
tail  respectively  ;  ddly.  that  in  default  of  appoint- 
ment, the  issue  of  the  daughter  had  no  estate  in  the 
devised  premises;  and,  4thly,  that  the  testator's 
daughter  had  power  to  designate  which  one  or  more 
than  one  of  her  daughters  were  to  take ;  if  more  than 
one,  they  would  take  as  tenants  in  common  for  life, 
with  remainder  to  their  respective  children,  as 
tenants  in  common  in  tail,  with  cross-remainders 
between  them  in  tail,  to  take  place  as  well  with 
regard  to  the  shares  of  their  respective  mothers,  as 
of  the  sliares  of  their  aunts,  failing  their  issue. 
Medlycott  v.  Jortin,  6  B.  Mo.  1,  s.  c.  !3  B.  &  B.  652. 

Construction  of  general  words  of  devise,  with  re- 
ference to  preceding  words  of  specific  devise,  and 
the  actual  situation  of  the  real  estate  of  the  testator. 
Hovgham  v.  Sandys,  6  Law  J.  Chaoc.  671. 

Where  a  testator  by  will  directs  his  real  estate  to 
be  sold,  and  the  produce  to  be  invested  in  the  same 
manner  as  his  personal  estate, — that  produce,  so  far 
as  it  is  not  disposed  of  by  the  will,  goes  to  the  heir, 
unless  there  is  on  the  will  sattsfiactory  proof  of  the 
intention  of  the  testator,  that  the  money  to  be  raised 
by  the  sale  should  go  to  the  same  persons,  who 
would  be  entitled  to  his  original  personal  estate. 
Madgin  v.  LumUy,  1  Law  J.  Chanc.  ^36. 

A  testator  directs,  that  at  a  proper  time  his  real 
estates  be  sold,  and  the  money  divided  between  A 
and  B,  but  makes  no  other  devise  of  them :  the  exe- 
cutor is  not  entitled  to  sell  them. 

A,  being  an  infant,  no  sale  of  the  lands  can  be 
made  during  her  minori^,  except  by  the  interven- 
Uon  of  the  Court.  Batho  v.  Fulton,  t  Law  J. 
Chanc.  196. 

A  testator  directs  his  real  estates,  which  are  to  be 
purchased,  to  be  conveyed  to  trustees  upon  the  same 
trusts  as  were  in  his  will  thereinafter  limited  con- 
cerning certain  devised  estates : — It  being  clear,  that 
the  intention  of  the  testator  would  be  defeated,  if 


the  purchased  estates  were  conveyed  to  the  same 
trusts  as  were  thereinafter  declared  coocemiog  the 
devised  estates,  and  that  it  would  be  accompUshed, 
if  they  were  convoyed  to  the  same  trusts  as  wen 
thereinbefort  declared  concerning  the  deviied 
estates :  Held,  that  the  Qourt  was  bound  to  substi- 
tute "thereinbefore"  for  "thereinafter."  Bengou^ 
V.  Edridge,  5  Law  J.  Chanc.  113,  s.  c.  1  Sim.  173. 

A  testator  devised  certain  lands  to  the  defendtnt 
for  life,  without  impeachment  of  waste,  except  at  to 
timber  growing  in  the  park,  avenues,  demesne  huidi 
and  woods  adjoining  to  the  capital  messuage  called 
Arbury,  with  various  remainders  over  :  Held,  that 
by  the  phrase  "  woods  adjoiniog  to  the  capital  mes- 
suage caUed  Arbury,"  was  meant  all  woods  which 
served  for  ornament  or  shelter  to  that  nansioa* 
house,  whether  growing  or  not  on  the  demesne 
lands.  Newdigete  v.  Newdigate,  5  Law  J.  Chine 
5S,  B.  c.  1  Sim.  131. 

Construction  of  the  word  "  principal "  in  a  will, 
with  reference  to  the  invested  accumulations  of  the 
interest  of  speciGo  sums.  Harvsy  v.  Cooke,  6  Lav 
J.  Chanc.  84. 

In  a  will,  the  words  "  thereunto  belongiog" 
may,  under  circumstances,  be  construed  in  a  popu- 
lar sense  in  contradistinction  to  their  strict  1^ 
interpretation ;  thus,  under  a  devise  of  the  rectoiy 
or  parsonage  of  Minster,  with  the  messuages,  &e. 
thereunto  belonging :  Hold,  that  a  messuage  and 
lands,  not  parcel  of,  or  strictly  belonging  to  soeh 
rectory,  but  which  had  been  purchased  by  the  pro- 
prietors of  such  rectory,  at  different  times,  l)etweeB 
the  5  Jas.  1.  and  the  year  1633,  and  ha<I  by  the 
testator  been  purchased  therewith,  and  &a  puoel 
thereof,  were  comprehended  in  and  wotald  pass 
under  such  devise;  and  so  held,  although,  by  the 
adoption  of  such  construction,  a  general  residaaif 
devise  of  real  estate  might  have  nothing  beDeficiillr 
to  operate  upon.  Ongley  v.  CJutmbers,  2  Law  J.  CJ'* 
49,  s.  c.  1  Bing.  483,  s.  c.  8  B.  Mo.  665. 

The  word  "  sppurtenances  "  in  a  devise,  is  not 
confined  to  the  legal  meaning  of  the  word ;  and  that 
which  seems  to  be  appurtenant  to  a  messuage  de- 
vised shall  pass  with  the  messuage,  without  the 
word  "  appurtenances,"  such  appearing  to  be  the 
intention  of  the  testator;  though  he  may  have  used 
the  word  '*  appurtenances "  in  other  parts  of  bis 
will  when  speaking  of  a  messuage.  Doe  d.  Sim  v. 
Sims,  5  Law  J.  K.B.  140. 

To  a  devise  of  "  all  my  Briton  Ferry  estate,"  ana 
"  all  my  Penline  estate,"  which  lie  in  the  county 
of  Glamorgan,  there  were  annexed  certain  deeds  of 
lease  and  release  made  upon  the  marriage  of  the 
devisor,  purporting  to  contain  an  account  of  the 
several  parishes  and  tenements  comprehended  in 
tlie  estates  of  the  devisor's  father,  from  which  it 
appeared,  under  the  head  of  the  "  Brecon  estates," 
there  was  a  parish  called  Lywell,  in  which  was  ibfi 
messuage  for  which  the  ejectment  was  brought; 
and  under  the  head  of  "  Glamorgan  estates,"  was 
a  parish  called  Briton  Ferry.  At  the  trial,  the  de- 
fendant o£fered  in  evidence,  aca>unt-books  of  former 
stewards  of  the  devisor,  and  former  owners  of  the 
lands  devised,  charging  themselves  with  receipts  of 
monies  on  account  of  such  owners,  amongst  which 
was  an  entry — Brttoii  Ferry  estate,  in  the  county  of 
Brecon ;  and  also  in  evidence,  that  the  land  in  the 
declaration,  together  with  the  lands  mentioned  in 
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the  febedulM,  bad  all  gooe  bj  the  name  of  the  Bri- 
ton ferry  estate,  for  divers,  to  vnt,  fifty  years  before 
the  death  of  the  deviser;  and  such  of  them  as  were 
in  the  county  of  Brecon,  extending  over  twelve  pa- 
luhes,  and  containing:  above  4,000  acres:  Held, 
first,  ihti  the  expressions  nsed  in  the  will  denoted 
an  estate  known  to  the  devisor  as  the  Briton  Ferry 
sstate,  and  not  an  estate  locally  situate  in  a  parish 
or  township,  and  consequently  that  being  properly 
a  qaestion  of  parcel  or  no  parcel,  the  evidence  offer- 
ed was  admissible. — Second,  that  a  description  and 
enumeration  of  particulars  by  sitaation  and  names 
were  not  inconsistent  with  a  name  of  the  whole  as 
composing  an  aggregate  mass. — And,  lastly,  that 
tbe  verdict  finding  that  the  premises  were  known 
by  sach  name  to  the  devisor,  for  divers,  to  vfit, 
fifty  years  before  the  death  if  the  devisor,  was  too 
loose  and  inde6nite ;  tbe  expression  denoting  only 
divers  yean,  not  lifly  years,  nor  any  other  parti- 
cular namber  of  years.  Doe  d.  Beach  v.  Jersey,  S 
B.  &  C.  870. 

A  testator  devised  to  his  eldest  son  R  P 
all  his  freehold  measnage,  wherein  he  theft  lived, 
with  the  yard,  beck  estate,  and  premises  thereto 
belonging ;  and  to  his  eldest  daughter  A  P,  all  his 
freehold  front  measnage,  vrith  the  appurtenances, 
then  in  the  occupation  of  one  £,  with  a  right  of  way 
and  passage  frvm  the  yard,  and  the  use  of  the  pump : 
— a  coal-cellar,  within  the  boundary  of  the  mes- 
suage occupied  by  £,  had  been  always  used  by  the 
testator,  and  was  occupied  by  his  eldest  son  after 
his  death :  Held,  that  evidence  of  such  occupation 
was  admissible  and  conclusive,  although  it  was  pro- 
posed to  shew,  that  the  cellar  was  situate  within 
the  boundary  of  the  house  devised  to  the  testator's 
eldest  daughter:  Held  also,  that  it  passed  to  Uie 
son  mider  the  first  clause  of  the  will.  Press  v. 
Parker,  3  Law  J.  C.P.  96.  s.  c.  S  Bing.  456. 

Parol  evidence  admissible  to  prove  a  testator  in- 
tended certain  charges  purchased  by  him,  upon  an 
estate  devised,  should  be  merged.  Astley  v.  Milier, 
1  Sim.  e98. 

A,  upon  the  marriage  of  his  niece  with  B,  con- 
veyed land  at  S  to  trustees,  to  the  use,  after  the 
marriage,  of  him  A  fur  life,  remainder  to  the  use  of 
the  trustees  for  five  hundred  years  ;  remainder  to 
SDch  uses  as  A  by  deed  or  will  should  appoint :  the 
term  of  five  hundred  years  was  declared  to  be  on 
trust  to  raise  ^1000  after  the  death  of  A,  and  pay 
the  interest  to  B  during  his  life,  and  after  his  death 
to  his  wife,  the  niece,  if  she  survived  him ;  and, 
after  tlieir  death,  to  pay  the  principal  to  the  children 
of  the  marriage,  but  if  there  were  no  children  living 
St  their  decease,  to  such  persons  as  A  by  deed  or 
will  should  appoint,  and,  in  default  of  appointment, 
to  tbe  executors  and  administrators  of  the  niece. 

Tbe  niece  died  in  the  lifetime  of  her  husband  and 
of  A,  leaving  no  children  of  the  marriage  ;  A,  by 
his  will,  not  referring  to  his  power,  devised  his  lands 
at  S  to  C  ;  and  the  husband  of  the  niece  admini- 
stered to  her:  Held, 

That  A'a  will  operated  as  a  devise  of  his  interest, 
not  as  an  execution  of  his  power : 

That  the  will  did  not  operate  upon  the  charge  of 
o^lOOO,  but  that  aum  vested  absolutely  in  B,  as  ad- 
ministrator of  his  wife,  subject  to  the  life-interest 
which  B  took  under  the  settlement.  Farmery, 
Brmdford,  5  Uw  J.  Chanc.  157. 


Under  a  devise  of  real  estate  in  settlement,  subject 
to  a  trust,  for  raising  portions  for  youneer  children, 
daring  the  minority  of  the  tenant  for  life,  out  of  the 
rents  and  profits,  or  by  sale  or  mortgage :  Held, 
that  certain  funds,  which  had  been  raised  during  the 
minority  of  the  tenant  for  life,  were  applicable  to  the 
payment  of  the  portions ;  and  that  the  deficiency 
only  could  be  raised  by  sale  or  mortgage.  Warter 
v.  Hutchinson,  1  S.  &  S.  976,  s.  c.  1  B.  &  C.  721, 
s.  c.  S  D  &  R.  58,  s.  c.  5  B.  Mo.  143. 

(B)  Of  the  Devisee. 

It  does  not  follow  that  a  testator  does  not  intend 
that  heirs  of  the  body  shall  take,  because  they  cannot 
take  in  the  mode  prescribed.  Jesson  v.  Wright,  t 
Bligh,  57. 

The  maxim  of  nemo  est  hares  viventis,  is  not  ap- 
plicable in  the  construction  of  a  devise,  which  is  to 
be,' so  far  as  it  can  be  ascertained,  and  is  consistent 
with  law,  in  conformity  to  the  intentions  of  tbe  de- 
visor. Right  d.  Shortridge  v.  Creber,  4  Law  J.  K.B. 
$94,  8.  c.  5  B.  &  C.  866,  s.  c.  8  D.  &  R.  718. 

Construction  of  the  word  "  survivors."  Crotier 
V.  Fisher,  6  Law  J.  Chanc.  118  ;  Crowder  v.  5(07ie, 

5  Russ.  217. 

In  general,  where  there  is  a  devise  to  a  person  for 
life,  and  after  his  death  to  A  and  B,  and  "  the  sur- 
viyor," — the  term  "  survivor"  is  held  to  refer,  in 
point  of  time,  to  the  death  of  the  testator,  and  not 
the  death  of  the  person  to  whom  the  life  interest  is 
given. 

Accordingly,  devise  to  A  for  life,  and  from  and 
after  her  decease,  to  the  surviving  children  of  C  and 
D.  During  the  life  of  A  (the  tenant  for  life),  the  only 
child  of  C  died  :  Held,  that  the  period  of  survivor- 
ship referred  to  the  death  of  the  testator,  and  that 
the  heir-at-law  of  the  deceased  child  of  C  was  enti- 
tled to  share  with  the  children  of  D,  who  had  sur- 
vived the  tenant  for  life.     Doe  d.  Lotig  v.  Prigg, 

6  Law  J.  K.B.  296,  s.  c.  8  B.  &  C.  231,  s.  c.  2  M. 
&  R.  338. 

A  testator  devises  and  bequeaths  real  and  personal 
estate  to  four  children  (wl^o  were  named)  of  Martha 
Davies,  and  who  were  all  illegitimate,  and  "  to 
every  other  child  bom  of  the  body  of  Martha 
Davies :"  Held, 

That  no  illegitimate  child  can  take  under  the 
words  *'to  every  other  child  bom  of  the  body  of 
Martha  Davies.**  Mortimer  v.  West,  5  Law  J. 
Chanc.  181. 

A  testator  seised  in  fee  devised  as  follows :  to 
certain  persons  for  lives ;  and  at  the  termination  of 
those  lives,  "  to  the  first  male  heir  of  the  branch  of 
R  C." 

At  the  termination  of  those  lives  the  following 
was  the  situation  of  R  C's  family : — He  had  had  five 
daughters ;  the  eldest  had  issue,  but  they  were  all 
daughters.  The  second  had  male  issue ;  but  she 
was  herself  living.  The' third  had  had  male  issue, 
and  had  died,  during  tbe  continuance  of  the  life 
estates,  but  after  the  next  youngest  sister.  Tbe 
fourth  had  had  male  issue,  and  had  died  during  the 
continuance  of  the  life  estates,  and  also  before  her 
next  eldest  sister ;  and  she  was  therefore  the  first 
who  died,  leaving  male  issue.  The  fifth  had  had 
male  issue,  and  had  died  during  the  continuance  of 
the  life  estates,  but  after  her  next  eldest  sister.  At 
the  time  of  the  will  being  made,  the  testator  knew 
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tliuRCbidd4iigblerfon1r:  Hold,  bj  two  Jadrei, 
(Mr.  Jaslica  Holrovd  xnd  Mr.  Juitica  Littledili!,) 
tbit  tbe  soa  of  ib«  burtb  daughter  wm  tb«  panoa 
wha  uiiwmd  tbe  deicription  of  "  Ent  mile  heir"  j 
Imciuu,  bj  tbs  daub  of  bis  molber,  irbo  died  Gnt 
of  ill  leaTiDg  ■  milB,  ha  wu  the  odIj  penon  filling 
the  oharaolct  of  "mile  haii"  initi  legal  lanw : 


Gist  male 

with  reference  to  the  proiimitf  of  the  Una  ;  «nd  that 
the  life  or  death  of  either  of  the  diughlata  wu 
foreigu  (mm  hi»  iateotion.  Dm  d.  WinUr  t.  P»r- 
ratt,  4  Li*  J.  K.B.  »6,  ».  c.  5  B,  &  C.  48,  *.  a 
7D.  fit  R.  733. 

A  teitaltii  derise*  Undi  to  tnuteea,  apon  truit 
for  A.  during  hii  life ;  tnd,  iFter  bii  deceiie,  to  bii 
(^ijdnin  in  fee  ;  bat  jf  A  diet  frithout  leniog  aay 
iHua,  Ihen  upon  Iniit  for  the  neit  of  kin  of  the  tei- 
(ttrix'i  lata  fiUier  and  moihar,  both  deoeased,  hii  or 
ber  heirs  or  auigoa,  for  erer ;  if  mon  than  one,  in 
equal  share*  J  A  died  without  leanng  iuue.  The 
father  and  mother  of  the  teitithz  ware  not  related 
to  eacb  other  :  Held, 

That  the  deriie  in  remaindei  wu  a  derie*  to  the 
descendant*  of  the  fslher  and  mother : 

There  being  no  deacendmli  of  the  father  and 
■DOthar,  the  beir-at.lsw  of  the  teatatrii  wai  entitled. 
PscmJ'l  T.  Gr^iTT^r,  6  Law  J-  Chanc.  Itl. 

(C)  WH»T  PbOPERTY  FAS8E(. 
Where  an  estate  can  be  found  which  will  Htisfjr 
the  daacription  of  a  deriie.  no  other  prem ilea  baring 
a  diitinct  nsme,  but  aainetimes  alluded  to  under  the 
desigaatioD  used  in  the  will,  shall  paa*  la  the  deri- 
■ee.  Dot  d.  Mitboum  v.  Dunn,  1  Law  J.  K.B.  80. 
A  teitator  deTised  a*  follows :  "  I  giie  to  my 
daughter,  M  G,  all  the  bouaea,  oul-housec,  nrdens, 
tit,  which  1  hold,  jie. ;  and  also  one  batf-pait  of 
my  books,  to  my  daughter,  MG  aforesaid,  tbe  other 
half  to  my  widow,  S  G,  to  be  eqaill;  divided  ;  aad 
if  my  daughter,  M  G  ihould  happen  to  die  onmir- 
ried,  Ihen  that  htr  part  aj'ariiaid  shall  be  equally 
diTided  amoagiC  b11  my  brothen  and  eiaters,  share 
and  ahire  alike."  MG  dying  unmarried,  inteatate, 
■nd  under  age,  it  was  held,  that  the  words  part 
d/orMBid  applied  to  the  wboleofthe  property  given 
to  M  G,  u  well  as  the  books.  Dm  d.  Cibon  t. 
GM.  I  B.  &  C.  680,  s.  c.  4  D.  &  R-  587. 

A  purchased  an  eatile  called  B,  with  s  mansion- 
bouse  thereon,  on  which  he  resided  for  many  feara, 
and  then  purchased  another  eatate  called  C,  and  re- 
mOTed  some  of  tbe  fences  between  tbe  eitatei  B 
and  C,  and  occupied  three  fields,  formerly  part  of 
the  estate  C,  along  with  the  estate  B.  By  his  will 
be  gave  bis  miuaion-bouse  "  in  which  I  now  lire, 
called  B,  together  with  all  (he  buildingi  and  Isnds 
thereunto  belonging,  as  now  enjoyed  by  me,"  to  bis 
wife,  with  the  reversion  to  J  S  B  :  Held,  that  these 
three  fields  passed  to  the  wife  for  life,  and  afterwards 
to  J  S  B  is  fee,  and,  therefore,  the  latter  could 
maintain  an  action  for  tbe  value  of  timber  wh  ich  had 
bean  felled  by  the  wife.  BvdtiJiam  t.  PrilrhnnJ, 
1  Law  J.  K.B.  131 ,  ■.  c.  1  B.  &  C.  350,  *.  e.  t  D. 
&  R.  508. 

A  testator  devised  his  freehold  mcMuage,  tene- 
ment, or  dwelling-hoase,  with  the  yard,  stables,  and 
a  CirendiBh-aqiure,  togetbai  with 
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Iba  honiahold  funitUTe  aid  eSects  therein,  uits  hii 
widow  for  life  ;  and  sfter  her  decease,  he  deriHii 
the  asme  messuage  or  tenement,  snd  premises,  n'Ok 
the  appurtenances,  unto  his  son.  his  heir*  ami  u- 
sign* ;  Held,  that  the  household  rumiture  pauad  U 
(be  wm.     Sanfurd  v.  Uby.  4  Law  J.  Chanc.  13. 

Where  the  testator  in  his  will  recited,  that  ban 
seised  in  fee  of  diutri  freehold  messuages,  ud  of 
etrtain  copyhold  or  oustomarj  lands,  in  the  piiiili 
and  manor  of  St.  Marj,  Islin^u,  and  all  irhidi 
freehold  aud  copyhold  meaauagea  and  lands  vug 
subject  to  a  mortgage  to  S  R,  and  afterwards  giv* 
snd  devised  all  aud  teery  his  said  freehold  ud  copj- 
faold  measuages  Co  B  P  and  WA,  aud  their  heiri,  iipca 
trust  for  certain  purposes  declared  in  his  will ;  ud 
til  tbe  rest,  residue,  and  remainder  of  the  tsilitoi'i 
freehold,  copyhold,  and  leasehold  satatea,  and  alio 
all  his  goods,  chattels,  and  personal  eatsls,  ha  gin, 
devised,  and  bequeathed  to  his  son  S  F,  wbom  hi 
appointed  his  aiecutor ;  and  tbe  testator,  >t  Ihi 
tuna  of  msking  his  will,  snd  at  his  death,  was  iln 
seised  in  fee  of  twenh'-one  acres  of  land  at  Isliif' 
ton,  lying  separate  from  the  other  freehold  ud 
-copybold  ealstes  comprised  in  the  mortgage  to  SR, 
as  well  as  of  other  leasehold  estates  elaairbgn: 
Held,  that  tbe  twenty-one  acrea,  of  which  the  ttt- 
tator  was  aeiaed  at  Islington,  which  were  nolmi- 
prisad  in  the  mortgage  to  S  R,  did  not  pass  tiy  th« 
devise  to  B  P  and  W  A,  the  tnutees,  but  (a  S  F, 
tinder  [he  retiduiry  clause  of  tbe  wilL  PsUia  r. 
Pulfm,  3  Law  J.  C.P.  193.  s.  c  3  Sing.  4T, 

A  tastator  devised  "  all  my  manors,  masmsfta, 
and  lands,  tenements,  and  hereditaments,  whediei 
freehold,  lessebold  or  copyhold,  sitaste  in  tbe  aert- 
lal  parishst  of  Moncktou  Combe,  Lynoombe,  and 
Widcombe,  and  Wilcot,  and  ilso  in  the  citv  of  Bub, 
or  elsewhere  in  the  kingdom  of  England.  He  hii 
no  lands  in  England,  eicept  in  tbe  places  speciiiad 
in  the  will ;  but  he  had  a  large  estate  in  Wilsi,  is 
the  county  of  Carmarthen. 

Qiicn~Whether  tbe  deviaa  passed  the  Canu^ 
then  eaute  1  Okedtt  v.  CU/dtn,  f  Rum.  509. 

The  taslatni  was  seised  of  «  moiety  of  sevenl 
estates,  the  whole  of  which  had  been  her  litbeT'ii 
but  of  which  ahe  took  one  part  as  beireM  of  bti 
father,  and  the  rest  aa  heiress  of  a  niece  who  wii 
her  fitther's  grand -daughter.  She  devised  in  tlM 
following  words,  "  all  my  moiety  of  snd  in  allBf 
late  father's  messuages,  tenements.  &o."  Held,  dul 
this  carried  both  descriptions  of  property,  aa  ahon, 
composing  thst  moiety.  Dot  d.  timlm  v.  TafiK, 
6  Law  J.  K.B.  1*9,  s.  o.  7  B.  fie  C.  384. 

5««tl<— That  by  a  devise  of  a  West  India  planta- 
tion, the  stock,  implements,  utensils,  &c.upanit,  will 
pass.     LuAingtm  r.  SanU,  1  Sim.  435. 

The  worda  "  worldly  eiute,"  held  to  pass  reil 
snd  personal  estate. 

The  testator,  after  deviaing  and  bequeathing  to 
trustees,  and  the  survivors  and  survivor  of  them,  all 
big  freehold,  copybold,  and  leasehold  estates,  toge- 
ther with  bis  personsl  effects,  in  trust  to  pay  certain 
legacies  and  annuities,  proeeaded  as  follows : — "  All 
the  rents,  issues,  dividends,  intereats,  profits,  and 
produce  of  all  the  remainder  of  my  eatate  anil  effects 

I  devise  snd  bequeath  unto  my  three  nieces,  equally 
to  be  divided  between  them,  share  and  share  alike, 
for  and  during  the  term  of  their  natuial  lives  ;  and 
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(rem  asd  after  &•  dcoMW  of  tlif,  or  cit]i«r  of 
them,  it  is  bt  will  that  tbo  lawful  kaoo  of  thtm, 
aad  eadi  (»f  i1mb«  diall  Invo  sad  enjoj  his  or  her 
mothsr's  slisio  of  all  sodi  naidaa  of  aoeh  issoes, 
diTideiMU,aBd  prattSk  fer  lil»,m  like  Mwaer;  and, 
if  eidierof  mj  nieees  lUl  happen  to  die  ia  tbo  lile- 
tioie  of  tlie  otfcen  or  ocber  of  tbcs,  witboot  iano  of 
her  body  lawfidly  bofoCtea,  tbat  tbe  abara  of  bor  so 
dying  wiUMnt  iMoo  as  oforeiaid,  shall  go  to  and  bo 
shared  aad  divided  eqaaUj  betweeo  tbe  aarrfrors 
of  my  nieooa,  for  their  respectire  liree,  aad  after- 
wards by  die  bEwfal  jasee  of  tbe  smrriTors  of  bbj 
aieees  in  like  aaaaer  ;  aad  if  all  mj  nieoeo  and  dieir 
isBoe  save  one,  shall  die  vitboat  issae  lawliilljr  be- 
gotten, thea  socb  sarriTing  aieoe  shall  bare  and 
enjoy  tbe  whole  of  the  rants,  &C  of  socb  residoe  of 
my  cataie  aad  eieelafor  sad  dnnag  tbe  tem  of  her 
nataral  liie ;  fross  snd  after  ber  decease,  the  lawful 
issue  oC  soch  snrriTing  nieee  (if  mors  than  one) 
abaU  bare  the  wbole  of  the  rents,  &c  eqoally  be- 
tween them ;  sad  if  bat  one,  then  such  only  one 
flball  bare  and  aajoy  the  whole  of  such  part  thereof 
as  is  personal,  to  and  for  his  or  her  own  use  aad 
benefit ;  aad  if  all  my  sieoeB  aballdie  without  issuer 
then  fiom  sad  sfter  the  deoeaae  of  tbe  sorrfvor  of 
tbem,  my  nieces,  without  issue  as  aforesaid,  I  give 
the  wbole  such  residue  to  my  aext  male  heir  of  the 
name  of  Murthwaiie,  to  hold  to  him,  bis  heirs,"  &c. 
Two  of  tbe  tmatees  were  dead ;  all  tbe  nieces  were 
living ;  two  of  them  had  no  issue,  tbe  third  had  one 
child,  a  son,  G  6.  On  tbe  question,  what  estate 
these  partiea  aeverUly  and  respectively  took  under 
tbe  will :  Hdd,  1st,  tbat  tbe  surviving  trustee  bad 
a  fee  siaiple  in  the  freehold  estotee,  aad  aa  absolute 
interest  in  tbe  leasehold ;  and,  fd,  that  neither  the 
teautor's  three  nieces,  nor  G  B,  took  any  legal 
estate  under  the  will ;  botif  G  B  ahould  survive  tbe 
nieces,  and  neither  of  them  abould  have  any  other 
child,  be  would  be  tenant  in  tail  of  the  freehold,  but 
have  no  interest  in  tbe  leasehold  ;  and  if  be  should 
die  in  tbe  lifetime  of  the  three  aieees,  he  would  die 
seised  of  no  freehold,  nor  possessed  of  any  leasebokl 
Mttta.  Murtkwmte  v.  Jgnhnuon,  2  B.  &  C.  358, 
s.  c 3  D.&  R.  764,  s.  c.  6 B.  Mo.  13. 

(D)  What  Intebest  tests. 

Cenatraction  of  a  will  as  to  tbe  vesting  of  interests. 
CfMicr  V.  Fi$her,  6  Law  J.  Cbanc  118. 

It  is  a  settled  rule  in  law,  in  all  cases  where  it 
can  be  done,  to  construe  a  remainder  as  vested,  in 
praiereBoe  to  contingent,  in  order  to  prevent  tbe 
^Mtnetion  of  tbe  estate. 

Tberafore,  where  a  devise  was  to  trustees,  for  tbe 
aae  and  benefit  of  them  snd  the  testator's  daughter, 
and  "  fitnn  and  after  ber  death,  onto  the  heira  of  her 
body,  ahare  and  abare  alike,  their  heirs  snd  assigns 
fin  ever :"  It  was  held,  tbat  the  remainder  vested  in 
a  son  of  the  devisee,  living  at  the  time  of  the  tea- 
tatonr'a  death,  immediately  on  that  event,  and  was 
iobject  to  open,  snd  let  in  all  children  subsequently 
iKna ; — that  all  these  children  look  vested  remainders, 
and  that  these,  unless  disposed  of  by  them,  at  their 
death  descended  upon  their  heir-at-law.  Right  d. 
Skartridgt  v.  Crtber,  4  Law  J.  K.B.  3«4,  s.  o.  5  B. 
&  C.  866,  s.  c.  8  D.  af  R.  718. 

A,  by  her  will,  devised  certain  hereditaments  to 
her  niece  for  life,  and  after  ber  decease,  to  the  uaes 
therein  mentioned,  subject  to  a  declaration  that, 
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'.oertun  trustees,  tberaia 
Bominatad,  abould  be  receiren  of  tbe  reats.  with 
power  to  make  distresses,  to  grant  leases,  to  repair, 
aaid  pay  other  out-goiags  subject  thereto,  aad  to 
pay  over  tbe  dear  net  reata  to  such  aieoe,  (or  bar 
aolo  uae,  &e.  By  a  codicil,  the  truateee  ia  sacb 
will  bsviagdied,  A  revoked  sll  tbe  devises ooataiaed 
ia  ber  will,  snd  devised  the  same  bereditaaaenta  to 
now  trustees,  their  beira,  &c.,  upon  tbe  several 
trmata,  &c.  as  if  they  bad  beea  origioally  named  as 
treatees  ia  tbe  will :  Hehl,  tbat  tbe  tnmteos,  aaaMd 
ia  the  codicil,  took  tbe  lepl  estate.  Temmw  v.  Meerf«» 
5Law  J.  OP.  122.  a.  e.  3Bii«.  3. 

A  testator  bavieg  directed  by  bis  will,  tbat  bia 
debta  should  be  diachsrged,  and  devised  several 
estates  to  bis  widow  for  life,  and  after  ber  death, 
devised  bis  property  in  tbe  words  following,  vis.: 
"  I  give  bir.  W.  tbe  income  of  my  four  diaree  in  the 
com-saarket  for  bia  lifo,  aad  all  tbe  rest  of  my  estates, 
with  all  moniea  ia  the  atocks,  and  in  Mr.  M*a  bands, 
or  any  other  aecurities,  to  be  divided  in  equal  shares 
to  £  S  and  others :"  Held,  tbat  £  S  and  others  bad 
a  reversionary  interest  in  tbe  said  four  shares  in  the 
corn-market.    FUteker  v.  Smitm,  2  Chit.  558. 

Under  a  deviae  of  fraobolda  to  tbe  testator's  wifo 
for  life,  in  trust,  the  trustees  to  pay  the  rent  issuing 
therefrom  into  her  bands  only ;  and  that  ber  receipt 
alone  ahould  be  a  good  discharge :  Held,  that  abo 
had  power  of  alienating  her  life  interest.  Acton  r. 
While,  1  S.  &  S.  429. 

By  lease,  dsted  September  29,  1788,  T  W  de- 
mised certain  premises  to  bis  nephew  J  W  for 
twenty-one  years,  (vis.  till  29th  September  1809). 
J  W  entered,  and  was  possessed  at  the  time  of 
making  the  deviae  and  leaae  next  mentioned.  By 
will,  dated  January  20,  1799,  T  W  devised  the  aaid 
premises  to  bis  said  nephew  J  W  for  life.  By  in- 
denture of  lease,  dated  13th  December  1799,  T  W 
demised  the  said  premises  to  his  said  nephew  J  W, 
from  Michaelmas  day,  1809,  for  sixty  years,  at  tbe 
yearly  rentof  60i. :  Held,  that  the  interests  termini, 
created  by  the  lease  of  December  1799,  was  not 
merged  in  the  life  eatate  devised  to  the  lessee  in 
January  1799,  the  life  estate  being  conveyed  away 
by  tbe  leasee  J  W  before  Michaelmas  1809,  so  that 
he  could  not  have  that  eatate  and  the  leasehold 
estate,  byway  of  present  interest,  at  one  and  tbe 
same  time ;  but  might,  at  any  one  period  of  time, 
from  T  W  tbe  testator's  death  to  the  time  of  the 
alienation,  have  bad  both  estates  in  the  character  of 
leasee*  Doe  d.  Rawlingt  v.  Walker,  4  Law  J.  K3. 
93,  a.  0.  5  B.  &  C.  Ill,  s.  c.  7  D.  &  R.  487. 

A  devise  vests  tbe  freehold  in  the  devisee  without 
entry.  Doe  d.  Smyth  v.  Smyth,  5  Law  J.K.B.  13, 
s.  c.  6  B.  &  C.  112,  s.  c.  9  D.  &  R.  136. 

A  testator  devises  real  estate  to  his  widow  for 
life,  and  after  her  death,  to  aix  younger  children, 
with  a  direction,  tbat  if  any  of  these  children  die 
under  twenty-one,  his  or  her  shore  is  to  go  to  the 
survivors.  He  then  adds,  that  it  ia  his  deaire,  that, 
as  soon  as  the  youngest  survivor  shall  attain  his  or 
her  age  of  twenty -Otse  years,  the  eatate  may  be  sold, 
and  the  produce  divided  amongst  the  survivors, 
unless  they  would  rather  mutually  divide  the  estate 
amongst  themselves :  Held,  by  the  Vice  Chancellor, 
that  the  share  of  a  daughter,  who  attained  twenty- 
one,  and  died  intestate  in  the  lifetime  of  the  widow, 
wa0  not  transmissible  as  part  of  her  personal  estate, 
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bat  dfKendsd  u  realty  to  her  beir-il-Uw :  and 
alio,  that  (be  beir-at-lawliad  tbe option  of  aale  giTen 
Hj  tbe  will. 

Held,  eantra,  by  tba  Lord  Cbancellor,  that  the 
■hare  of  tbat  daughter  waa  truamiaaibla  aa  pan  of 
ber  pereonal  eetate.  ParitA  t.  PartiA,  S  htn  J. 
Chanc.  II. 

<E)  DbvisBs  in  Trust. 

On  a  denaa  to  truateea,  in  truBl  lo  lay  out  the 
rcDta  end  profitafoT  iLeBnintenance  of  two  nepbeira, 
ind  irLcn  (bev  attain  twanty-oDs.  to  them  and  Iheir 
heirs  :  Held  (o  be  an  immediate  gift  Tealed  in  the 
nepbewa,  with  a  trust  to  be  cieouled  for  tlieii 
benslit  during  thrir  minority.  Go«fiilIsT.  IfAilhy, 
1  Ken.  M>6.  B.  c,  1  Burr.  »8. 

Deriie  toC  S,  intrust  for  tbe  aepaniteoae of  SS, 
and  to  convey  tbe  premiaea  to  S  S,  ber  bain  and 
u«ign»,  frpB  from  the  conlroul  of  bar  present  or  any 
futurs  bnttband.  and  lo  permit  bar  to  take  ihe  rent* 
and  proRts :  Held,  ihat  S  S  had  no  poirer  of  deTieing 
tba  premitea.  Dm  d.  S\ixntu  t.  Spmi,  6  L>ir  J. 
C.P.  84,  a.  0.  4  Bing,  50j,  a.  c.  1  M.  &  P.  SIT. 

WliereiteaUtor.indehultofappoinlmeDt.gKTetba 
reaidue  of  bi>  eatate  to  hit  eiecuton,  in  trust,  to  be 
diiposed  of  at  their  pleaiure,  either  for  charitable  or 
public  f.urpoeea,  or  to  any  person  or  peraoni  ae  (hey 
tbould  think  proper  ;  Held,  that  the  trust  woa  too 
general,  and,  therefore,  conid  not  he  executed  by  tbe 
Court,  and  that  the  eiecutora  could  not  talie.beeauBe 
it  Kas  given  expreealy  in  tniat,  and  tbal  the  next  of 
kin  were  enllllFd.      Vaty  r.  Janaen,  1  S.  &  S.  69. 

Where  an  estate  vaa  drviaed  in  truat  for  two 
daughteiafor  life,  with  rem aindere  id  each  moietj  to 
their  children  at  Iwenly-one,  and  a  power  ofaais  was 
Taated  in  trnsleee :  Held,  that  the  power  aubaiated 
though  one  daughlerwaa  dead, and  ber  children  had 
attuned  SI.  Trau^rr  v.  Knighllet,,  6  Mad.  134. 

ir  gave  a  copyhold  estate  to  Imateea  for  bU 


wife,  u 


e  lea: 


aubjec 


pired,  and  directed  that  then  it  ahould  be  Bald,  and 
the  proceeds  he  inirated  for  the  benefit  of  his 
children  ;  but  if  (he  wife  ahould  die  before  tbe  leases 
badeipired.that  it  ahould  ha  immedialvly  sold,  and 
the  proceeila  disposed  of  aa  before.  Ilia  wife  aur- 
Tired  the  children,  hut  died  before  the  leases  expired. 
The  HurTJTing  iruetee,  who  claimed  the  estale  for 
his  own  benefit,  was  decreed  lo  surrender  it  to  tbe 
adminiatrator  of  the  children,  but  without  prejudice 
to  the  rights  of  die  customary  bcits  of  either  the 
leatalor  or  the  children,  if  any  cuch  hetta  were  in 
"mi.  Hodtoll.  i  Sim.  84. 


(F)  Estates  in  Fee. 

Under  a  deTisa  to  A  and  lier  heirs  for  erer,  "  in 
the  fullest  confidence  that  after  her  deeaass  she  will 
deriee  the  property  to  my  family  :  Held,  that  this 
devisa  conatituied  A  a  tenant  in  fee.  Wright  t. 
AMni.i  Turn.  143. 

W  C,  being  seised  of  properly,  deriaes  aa  follows: 
"  1  give  to  mv  daughters,  J  C  and  E  C,  their  eie- 
cntor*  and  adininiatralora,  equally  between  them, 
all  and  every  my  messuages,  lends,  tenements,  and 
herediiamenia,  both  freehahl  and  leaaehoM."  Also, 
"  I  give  my  said  goods  end  chattels  to  my  aaid  two 
daughters  equslly^"  IfelJ,  that  as  the  nords  in  tbe 
will  were  sufficient  to  pass  ell  the  intereat  which 
the  testator  bad  in  the  property,  it  Taated  in  the 


Richard  LdiH,  by  his  will,  dated  5th .  Febmiry. 
1781,  gave  all  faia  property,  real  and  peraoptl,le 
three  truateea  and  executors ;  be  then  irtmed  Int 
executors  lo  make  early  applicationa,  ia  order  te 
get  in  his  peraonal  property,  or  it  would  ba  loMj 
then  begaTalO.OOOJ.  to  his  daughter  CAar/glI(,M 
condition  that  she  married  with  tlie  consent  of  two 
of  the  tmaiers  ;  but  in  case  elie  shoald  mairroM 
ofthree  kinsmen.  Williani,  Thomas,  or  John  IVafv, 
then  ht  give  him  certain  eatatra  on  taking  the  iimt 
of  Loire;  but  in  the  event  of  her  not  manyiDf 
either  of  them,  then  he  gave  those  estates  to  hj 
one  of  the  aoDS  of  Edward  M.  iUundjF  on^tbenma 
eondilion  ;  then  he  gara  the  remainder  of  bit  pro- 
perty to  llie  perion,  having  a  certain  properly  hio- 
aelf,  who  should  marry  either  of  bis  daughtan,  liir 
erar  on  taking  the  name  of  J-OBf. 

'     '  ■       ate  neither  of  his  danghtera 


0   gave 


iropsnjU 


William  Drury,  and  Ma  hein.  on  taking  the  aaoe 
of  Lmt  irrevoctblr. 

'   At  the  date  of  the  will  the  plaintiff,  then  William 
Dmry,  was   a  bachelor,   and    Ana,  the  testator') 


The  testator,  oa  the  Mth  of  May,  1785,BKii« 
eodicil,  reciting  the  narriage  of  hii  daugfater,  Ciff- 
lalli,  and  that  he  had  given  her  lO.OtXM.  andnn- 
Tided  for  bar  children.  He  thereugioD  revokedbii 
will  talo  her.  Then  hegavetohisyonngardaaghKr, 
j4un.the  aane  choice  of  manyiog  into  tbefaToired 
families  of  Dmry  and  Mundy,  or  ■  penoa  ritlia 
certain  property  ;  and  if  she  did  not,  tben  ab*  m 
to  have  10,0(X».  ^hr  came  of  age  in  1788,  and  hi 
the  following  year  married  a  gentleman  uotirjtliiD 
tbe  descriplion  of  the  will  or  codicil.  Attliat  liu 
tbeplaintiff  was  a  married  man. 

Ilia  Court  held,  that  on  the  marriage  of  Am,  ud 
William  Drury  takiag  the  name  of  Uv;  he  took  aa 
iniff/AifiUa  estate  in  fee  simple.  LoueT.  Lard  Hm- 
liutlot-^.  2  Law  J.  K.6.  lli4 ;  see  5  B.  &  A.  9t7. 

J  H  devised  to  W  H,  when  and  so  soon  at  ha 
should  attain  the  age  of  twenty-one,  certain  esiatts, 
&e.forlife,  with  remainders  over  in  faioutofliif 
iaane  in  tail,  with  a  proviso,  that  in  case  eitherw 
any  of  Ibem,  W  H  and  others,  (devisers  of  other 
estatesfor  life;  with  remaindera  over  in  favouref 
thfir  iaane  in  tail,)  should  die  before  the  agt  of 

of  his  or  their  bodies  iewfnlly  begotten,  then  tbtiit 
was  teatator't  eipreas  will  and  desire,  that  dis 
several  estates  deviaed  to  him  or  them,  should  fO 
to  theaurrivoror  survivors,  share  and  share  tliks, 
so  eoon  as  he  or  they  should  attain  to  his  or  their 
respective  age  or  ages  of  twenty-one  rears,  W  H, 
aa  Booo  aa  he  became  of  age,  and  whilst  single,  ante 
a  feoffment  of  the  estate  devised  to  him,  and  levied 
a  fine,  nr  conuiance  dt  rfnril  c«aa  en,  ^c.,*idi 
proclamations  to  his  own  use  ia  fee. 

The  Conrt  determined,  that  under  tbe  will,  deed 
of  feoffment,  and  ifae  fine  levied  in  pursuance  of  tit! 
latter,  W  li  acquired  an  ahaolute  estate  of  inberil- 
ance  in  fee-simple,  dischargf  d  from  the  remaiodeta 
created  by  the  will  of  tbotesUtor.  Ha.fcrrV.  Sail". 
«  Law  J.  C  F.  68,  s.  c.  1  Bing.  501 .  s.  c.  9  B,  Ho.  I 


DEVISE--(E8TATBs  IN  Fee). 
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A  tostmtor  devised  his  property  to  trustees,  to  the 
use  of  bis  wife  and  daughter  for  life,  and  after  their 
death «  Co  all  and  every  such  children  of  the  latter  as 
should  be  liWng  at  the  time  o£  the  decease  of  the 
survivor.  He  then  directed  the  property  to  he  di- 
videdy  share  and  share  alike,  when  and  as  they 
should  respectively  attain  twenty-one,  and  their 
respective  heirs,  &&  as  tenants  in  common,  and  not 
as  joint  tenants  ;  and  if  only  one,  then  to  such  one, 
her  heirs,  &c.,  npon  attaining  the  said  age,  &c.  The 
Court  held,  that  the  offspring  of  the  daughter  (all  of 
whom  outlived  the  tenants  for  life)  took  equitable  es- 
tates in  fee  as  tenants  in  common.  Farmer  v.  Francis, 
2  Law  J.  C.P.143,s.c.  2  Bing.  151.  s.c.  9B.  Mo. 310. 

A  devise  by  the  testator  of  certain  lands  to  his 
two  daughters,  £  and  A,  equally  to  be  divided ; 
and  their  shares  to  be  divided  equally  at  their  deaths 
between  their  children  ;  and  if  A  died  without  issue, 
her  share  to  go  to  £  for  her  life,  and  after  her  death 
to  her  children:  but  in  a  subsequent  clause,  he 
directed  that  the  shares  of  some  of  the  grandchil- 
dren (not  by  name,  but  as  aclass),  in  certain  events, 
should  become  their  absolute  property,  or  the  trus- 
tees might  pay  all  or  any  part  of  their  shares  foi* 
their  advancement:  Held,  that  the  other  children 
necessarify  also  took  a  fee  in  the  shares  devised  to 
them.  Do€  d.  Orpe  v.  Frost,  2  D.  &  R.  378,  s.  c. 
1  B.  &  C.  638. 

Where  a  testatrix  devised  her  temporal  estates 
and  effecte,  and  gave  and  disposed  of  the  same  in 
the  following  terms  :  "  I  give  and  bequeath  to  L  C 
4/.,  I  give  and  bequeath  to  M  H  3i.,  I  give,  devise, 
and  bequeath  to  J  G  all  my  lands,  tenements,  and 
hereditaments,  with  their  appurtenances,  particu- 
larly those  called  B  and  C  ;  and  all  the  rest  and 
residue  of  my  goods  and  chattels,  personal  and  tes- 
tamentary effects  whatever,  I  give  and  bequeath  to 
the  said  J  G,  whom  I  make  sole  executor  of  this  my 
will :"  Held,  that  the  lands  in  B  and  C  descended 
to  J  G  as  an  estate  in  fee.  Doe  (L  Penwarden  v. 
Gilbert,  6  B.  Mo.  268,  s.  c.  3  B.  &  B.  85. 

A  devise  by  the  testator  to  his  wife,  and  his  debts 
to  be  paid  by  her,  and  15^.  to  A  B,  if  it  could  be 
spared,  and  the  rest  of  the  estate  at  her  death  to  go 
to  A  B,  g^ves  her  the  fee  and  a  power  of  sale. 
Dolton  T.  Hewen,  6  Mad.  9. 

Devise  by  testator  of  his  freehold  estates  to  trus- 
tees, in  trust  to  secure  an  annuity  of  60/.  per  annum 
to  his  wife  for  life,  and  then  in  trust  for  two  younger 
sons,  and  bis  two  daughters,  and  all  children  to  be 
begotten  on  the  body  of  his  wife,  until  they  shall 
severally  attain  tlie  age  of  twenty-one  years,  and  to 
be  divided  among  them,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint  tenants.  The 
will  then  gave  the  trustees  a  power  to  receive  the 
rents,  and  to  expend  tlie  surplus  beyond  the  wife's 
annuity,  and  other  charges  thereon,  in  valid  securi- 
ties, to  grant  leases  of  the  estates  for  a  term  not 
exceeding  seven  years,  "  and  if  they  should  think  it 
advisable,  to  sell  any  part  thereof  at  any  time  after 
my  death :"  Held,  that  this  latter  clause  did  notcon- 
troul  the  express  gift  of  the  estates  to  the  children 
m  fee,  when  they  should  severally  attain  the  age  of 
twenty-one.     Doe  v.  Harris,  2  D.  &  R.  36. 

Where  a  testator,  after  devising  his  Clifton  estate 
to  bis  son  in  fee,  gave  all  his  Orchard  estate  to  N  S 
and  A  G,  upon  trust  to  sell  the  same,  and  appointed 
them  his  ezeouton;  and  ho  afterwards  sold  Clifton 


estate,  and  became  seised  in  fee  of  another,  called 
Allerton  Hall ;  and  afterwards  signed  a  codicil  to  his 
will,  attested  by  two  witnesses  only. stating  that  the 
money  obtained  for  the  Clifton  estate,  and  to  be  ob- 
tained for  the  Allerton  estate,  which  he  directed  to 
be  sold,  should  be  divided  amongst  all  his  children ; 
snd  he  appointed  his  wife  executrix,  jointly  with 
N  S  and  A  C  :  and  by  a  second  codicil,  attested  by 
two  witnesses  only,  he,  after  stating  that  one  half  of 
Orchard  estate  was  sold,  and  giving  directions  ss  to 
the  sale  of  the  other  half,  appointed  £  L  and  I  F  his 
executors  in  the  place  of  N  S  and  AG;  and  after- 
wards made  a  third  codicil,  duly  attested  for  passing 
real  estate,  but  merely  appointing  B  G  to  be  his 
executor  in  the  room  of  £  L ;  and  all  the  oodioils 
were  written  on  the  back  sheet  of  the  will :  Held, 
that  the  third  codicil  operated  as  a  republication  of 
the  will  and  second  codicil;  and  that  the  legal  fee 
in  the  Allerton  estate  passed,  by  the  will  so  repub- 
lished, to  N  S  and  A  G,  the  devisees  therein  named. 
Guest  T.  Willasey,  3  Law  J.  C.P.  114,  s.  c.  2  Bing. 
4«9. 

A,  at  the  time  of  making  his  will,  wss  seised  in 
fee  of  certain  freehold  and  leasehold  premises,  and, 
amongst  the  rest,  of  a  dwelling-house  which  he 
inhabited,  in  the  parish  of  D  ;  and  six  acres  of  land, 
situate  in  the  parish  of  S,  a  mile  distant  from  the 
village  of  B ;  and  seventy  acres  of  leasehold  land,  in 
and  near  the  village  of  B ;  and  fifty-eight  acres  of 
freehold  land,  and  some  leasehold  land  in  the  parish 
of  W.  A,  at  the  time  of  making  his  will,  resided  in  the 
dwelling-house,  and  had  in  his  own  occupation  all 
the  land  in  the  parish  of  W,  the  freehold  lands  in 
the  parish  of  S,  and  leasehold  lands  near  the  village 
of  B  ;  but  the  freehold  lands  in  the  parish  of  D  were 
in  the  occupation  of  tenants.  Before  the  making  of 
the  will,  A  had  contracted  to  sell  all  the  lands  in  the 
parish  of  S,  and  the  leaseholds  near  the  village  of  B. 
The  amount  of  A's  debts  at  the  time  of  his  death 
exceeded  his  personal  property.  A ,  shortly  before 
his  desth,  made  a  will  as  follows:  "I  direct  my 
debts,  legacies,  and  funeral  expenses,  to  be  paid ; 
with  the  due  payment  whereof  I  charge  my  real 
estates.    I  give  to  my  nephew  T  G  700/.,  to  be 

Eaid  by  my  executor  ;  and  to  my  nephew  J  G,  (the 
eir-at-law)  %0L  to  be  paid  by  my  executor ;  and, 
lastly,  I  constitute  R  G  my  sole  executor  of  all  my 
lands  for  ever,  and  all  my  leasehold  property  here 
or  at  B,  or  money  that  shall  become  due  for  the 
same,  paying  certain  annuities  thereout  by  half- 
yearly  payment:"'  Held,  that  by  this  will  the 
executors  took  a  fee  in  the  freehold  lands  in  the 
parish  of  W.  Doe  d.  John  GUlard  v.  Richard 
Gillard,  5  B.  &  A.  785 ;  and  see  Bartlett  v.  GiUard, 
3  Russ.  149. 

Under  a  devise  of  freehold  lands  to  trustees  and 
their  heirs,  in  trust  for  certain  tenants  for  life,  and 
after  their  decease  for  other  persons  in  remainder^ 
tlie  trustees  take  an  estate  in  fee,  unless  a  contrary 
intent  is  clearly  manifested  on  the  face  of  the 
will;  and,  therefore,  where  A,  being  seised  in  fee 
of  freehold  and  copyhold  lands,  snd  having  also 
leaseholds  for  lives  and  for  years,  snd  other  personal 
property,  devised  and  bequeathed  to  trustees,  their 
heirs  and  assigns,  all  his  lands,  &c.,  freehold,  copy- 
hold, and  leasehold,  and  all  his  p^sonnl  estate,  in 
trust  to  hold  the  copyhold  snd  freehold,  and  all 
such  other  of  his  estates  as  were  less  than  freehold, 


DBTIS&-<B«»u  Tail). 


unto  tbs  tnuteM,  ihtir  hein,  &a.  for  ind  during  >U 

histhetettitor'i  ri);hl,  title,  lad  estate  tberaio,  Dpou 
(rriBl,  fliM  ta  ptj  debti  lod  faneitl  eipeniH,  uid 
tbea  to  tptily  (hB  iTmum]  iccone  to  the  use  o{  hii 
Ino  niseea  for  their  Iitw  ;  ind  ifur  theii  deeeue 
iliiTo  vrere  deiiiei  (o  tbeir  children  and  ^adcbild- 
cIm  ]i,  mile  ud  female,  in  tenni  eo  imbignona  and 
1 1  ii'r;ulictory,««  to  m«Ve  it  doubtful  wb«t  tquitthlo 
ii!<:^atthe  children  oi  grandebildren  took  :  It  was 
h<  iA ,  (hat  ibe  tnialeea  took  an  eatBt«  in  fee  in  tbe 
fri'chold  and  copjhold  lindi,  and  an  abio1ut«  in- 
tcreat  in  tbe  leaaebolda  for  life  and  jeara.  Hautton 
r.  Ilvghti,  b  Law  J.  K.B.  315,  a.  o.  6  B.  &  C.  *0S. 

A  tttlator,  if^r  giring  hii  wife  an  annaitj  for 
]ir<r  lift,  to  be  ianiDg  out  of  "  all  hii  real  aartate, 
londa,  and  bfreditameati  in  P,"  deriaod  "  the  aaid 
istnte,  land*,  and  hereditimenta  "  to  hii  daagbtei 
«□(!  her  hein  ;  but  in  case  bia  dtnghter  died  under 
tncnly-one,  and  without  iaaue, be  deriaed  "  tbe  aaid, 
<-tiiif ,  lands,  and  hereditainenta"to  bis  wife  for  her 
h  <  ,  ujid  afYer  lier  deeeasa,  to  tbe  children  of  A, 
^  ir'  and  abtre  alike:  Held,  thai,  aubject  to  Ibe 
|:<  iDDa  inlereats  given  to  the  daughter  and  to 
il.'.  »ire,flie  cbildren  of  A,  liviBg  at  (he  taiUtor'a 
•!.'ni)>,tookane>tateinfeein[heTandsinP.  Wit- 
kmimiT.  Chapman, SV.uia.  145. 

'Ibe  de*iMr,  after  making  nrUni*  beqoeats, 
ilinclinB  part  of  bia  eatate  to  be  aold  for  tbe  ptj' 
iiLi  lit  of  Dta  debta,  and  charging  the  remainder  with 
nil  innni^  to  bia  widow,  devised  aa  followa:  "  All 
i!i<  tivit  and  reaidue  of  my  gooda  and  chattela,  landa 
:.ii<;  untmtnli,  notbefiire  giren  and  bequeathed,  mj 
[]<  'la  being  paid,  1  gire  tad  bequeath,  subject  and 
iliiirged  aa  aforelaid,  to  my  brother  R  S,  if  living  at 
TliK  (iDte  of  mr  death;  if  not  tiling,  to  bia  cbildren, 
Ir:  )>e  diTidedbelweentbami"  Held,  that  the  fee 
iinHiied  10  the  daTiseei.  Gully  y-  tha  Biihcp  of 
liittir,  5  Law  J.  C.P.  ITS,  *.  c.  4  Bing.  t»0. 

(G)   ElTATES  Till. 

A  tMtatot  poaaaased  in  fee  of  in  eitils  called 

llitmi'ls,  in  Ilia  will  g:aTe  a  atatement  of  all  bis  pro- 
l>.i<v.tnd  one  item  waa  "Hamela  43,0001."  and 
:,.'i.r«aHa  theas  words,  "Hameli  to  go  to  mj 
Catherine  Melliah,  u  follows  :  in  ease  abe 


The  term  fegncji  will  pan  real  as  well  aa  persoBi] 
property  ;  tharefora  whore  the  tesUtor,  after  dU- 
poaing   of  his  real  estate,  said,  "if  eilbar  oFllie 

Crsons  before  named  die  without  iisne  lawfjUy 
got(en,tbe  Jrgacwahallbe  equally  divided  betvaca 
tkem  that  are  letl  alive ;"  Held,  tbat  these  words 
created  au  estate  in  tail.    Hept  r.  Taytm;  t  Kei.  9, 


9   go  t( 


e  dangbtar  at  ber  buabaud'a 
..,  I  III  death, and  no  son,  to  go  to  tbeeldest  daughter; 

I. eaieshe  baa  but  one  daughter  or  no  child  *t 

i:  !■  (ime.IdesireitmBy  go  to  my  brother  William 

I  III!  Court  held  that  Catbarins  Msllish  took  an 

...,, Im  tall  msle,  with  reversion  in  fee,  snbject  to 

il,"  uther  MUlet  created  by  the  will.    MtlliA  t. 
Al.  iu.l>,  *  Uw  J.  K.B.  45,  •.  c.  t  B.  Sc  C.  SIO,».  c. 

A  devii*  of  *  tr««  was  held  id  estate  tail,  froin 
Mm  aiiliareiit  intent  of  the  testator  and  the  geneial 
„i,iclaor  lbs  will,  Ihougb  there  was  «  limiUQon  W 
1 1  iLdiesloiirpairye  contingent  romsindera.  WngU 
y.    ;WI»M    «K.n.  Stil.i.c.Amb.SM. 

A  t^lalor.  after  drviaing  lo  hi.  eldeataon  and 
rblhlren  ctrlaln  eitalei,  dsriaed  tobia  youngest 


Mill  '■"aii'lVl'siiieaeuaite,  lands,  and 
'i.laiialllhatblan: 


icsauage  and  tenements  at  S, 
"      fannei  thereof."  for  bia 


[InderadeTiaeofiealeatatesto  ABforlila  ai 

longer,  provided  he  take  the  name  of  the  testate 
bia  house  :  and  after  bia  decease,  to  am 


sad  11 


■  he  ™  miiBtlen  ol  .T  B  aa  larmei  un««i.  ■«"  ">• 
i.irMl  111.1  wllliout  imwachment  of  waste,  and 
H.  Iiilil»'laaue,«n<l  to  iho  issue  of  their  iwie ; 


etoCD 

in  fee :  Held,  that  A  B  look  an  estate  in  tail.  RMf 
MOn  T.  Rabinian,  1  KeD.  196,  a.  c.  1  Barr.  38. 

The  worda  "  lor  life,  and  to  bia  heirs  male,'*e(m- 
Btilute  the  devisee  tenant  in  laiL  Lular  v.  LaUr, 
(Ken.  Chanel. 

A,  by  hii  will,  deviled  an  estlte  Id  tnuless,  ii 
truBI  to  permit  and  inffer  bi*  six  children,  vii. 
B,  C  (wife  oF  W),  D,  E,  F,  and  G,  to  take  om 
sixth  share  sacfa  of  the  rents  during  tbair  natanl 
life  end  lives ;  snd  sAer  tbeir  i«apeotiv«  deeeasas, 
in  trust,  to  permit  all  and  ainrnlar  the  efaild  ot 
obildreDofancbofhisfiveaODaordaagbtaresadji^, 
lo  take  the  reals  of  the  ahara  of  him,  her,  or  Ihosi 
■0  dying,  in  equal  shares,  and  no  in  like  manitr 
from  cbildren  lo  cbildren;  and  incase  uiy  oreidur 
of  bis  said  children  ahonlddie  withoutluvingiaana, 
then  the  renla  belonging  to  anch  of  his  lODS  <r 
I  received  I  ' 
^eld,  on  tbe  deaths  of  B.D, 
F,  and  G,  without  issue,  and  of  C,  leaving  a  sea 
and  two  dsugbten,  that  B,  C,  D,  E,  F.and  G.toot 
•atatCBUil;  that  the  ibareB  of  those  who  died  with- 
out isane,  accrued  to  F  aa  IbeiurvivDr  ;  and  ibitC's 
son  took  only  one  Biitb  share.  WmlUn  ▼.  Anirtm, 
«LawJ.C.P.145,s.c.tBing.lI6.s.c.BB.Mo.1te. 

The  words  "for  want  of  such  issue,"  nra  larlrai 
being  sufficient  lo  ovemile  tbe  words  "  heiia  of  tbe 
body."  They  have  almost  conatantly  been  oonalmsd 
to  mean  an  indefinite  bilureofissue  ;  andioribea- 
aelves,  have  frequently  been  held  to  give  an  estsle 
tail.     JaiiHi  V.  IVrigkt,  I  Bligh,  54. 

Devise  to  W  (a  nalnral  son  of  tbe  tesUtor'a  nster] 
for  life,  and  after  bia  decease  to  the  baiia  of  bis 
body,  in  such  sharoa  and  proportions  aa  W  by  deed 
&c.  shall  appoint,  indfor  wantof  saob  ippoinmwil 
to  the  beirsof  the  body  of  W.  sbsre  and  share  sUka, 

to  such  only  child,  and  for  want  of  lueA  iaue,  to  the 
heirs  of  tbe  devisor:  Held,  that  an  otats  (atl  veatsd 
in  W  by  this  devise.  Jown  v.  Ifriglii,  t  Bligh,  L 
Although  the  worde  "  hein  of  the  body  "  ins  legal 
construction,  oin  apply  to  one  person  only,  it  may 
be  contended,  vbere  a  power  is  given  to  appoint  to 
heira  of  tbe  body,  tbst  they  mean  a  claas  of  persons. 
Tbe  ulterior  limiuiion  to  one  child,  in  defaDltof 
appoinlmenl,  may  operate  aa  a  deacriptioEi  of  lbs 
person,  and  does  not  conclusively  prove  that  no 
estate  tail  waa  intended  lo  be  given.  Jt—BH  t. 
Wright,  t  Bligh,  10. 

A  devise  to"  J  F,  Sic  and  lo  tbe  iwiu  n/' Ms  bed* 
lawfully  to  be  begotten,  and  la  cb  htirt  of  sou 
issue  for  ever,  tec.  But  if  J  F  shall  die  vilheirt 
Uaving  utiy  unit  of  his  body  lawfully  bsgMloB,  tbaa 
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&e.  mto  W  B  tnd  to  his  heirs  for  evBr."  Held  to 
be  sn  estate  tail  in  J  F.  Franklin  ▼.  Lay,  t  Bligh, 
59,  B. 

A  derise  of  lands  to  S  S  to  bold  the  same  unto 
S  S  and  heirs  of  his  body,  and  their  heirs,  for  e?er, 
efaai^ble  with  a  legacy ;  hot  in  oase  the  said  S  S 
shoald  die  without  leaTiu^  issne  of  his  body,  then 
a  derise  of  the  land  unto  W  S  to  hold  unto  the  said 
W  S  and  his  heirs  for  ever,  also  chargeable  with 
legacy,  creates  only  an  estate  tail  in  S  8  with  a  vested 
remainder  orer.  Dee  ex  dem.  Geeritig  t.  Shenion, 
f  Chit.  66f . 

AVhere  a  derise  was  as  follows : — '*  And  as  touch- 
ing my  real  estates,  both  freehold  and  leasehold, 
Atasto  &c.,  I  derise  the  rents  and  profits  thereof  to 
my  executors'  hereafter  named,  until  my  daughters 
attain  their  sereral  ages  of  twenty-one  years,  in 
tmst  that  they,  my  exeeutois,  improve  the  same  in 
like  manner  and  purpose  as  I  have  hereby  directed 
Biy  personal  estate  fer  the  advantage  and  education 
of  my  daughtera ;  and  as  to  the  freehold  and  inherit- 
ance of  my  real  estate,!  deviae  the  same  to  my  said 
danghters,  when  and  as  they  attain  their  several 
ages  of  twenty-one  years,  equally  between  them 
and  their  heirs  for  ever,  to  take  as  tenants  in  com- 
mon ;  provided  that  if  both  my  daughters  die  with- 
out lawful  issue,  then  I  devise  my  real  estates 
unto  and  amongst  my  said  two  brothers,  T  8  and 
R  S,  and  my  nephew  J  S,  son  of  my  late  brother  J, 
their  heirs  and  assigns,  for  ever,  to  take  as  tenante 
in  common."  The  Court  determined  that  the  daugh- 
ters only  took  an  estate  tail,  with  remainder  over. 
Chapman  dem.  Sekolee  v.  Scholee,  9  Chit  643. 

A  testatrix  devised  to  B  F  for  life,  with  remainder 
to  the  second,  third,  fourth,  and  other  sons  of  B  F, 
except  the  first  or  eldest  son  in  tail  male  successively, 
jvmainder  to  F  8 ;  B  F  had  no  issoe  at  the  period  of 
the  testatrix's  death,  but,  subsequently,  had  four 
sons,  out  of  which  four  sons  the  second  and  third 
were  living  at  the  same  period,  and  the  second  and 
fourth  were  also  living  at  that  time ;  but  at  the 
death  of  B  F,  the  fourth  son  only  was  living:  It 
was  determined,  that  the  remainder  to  the  second 
and  other  sons  of  B  F,  except  the  first  or  eldest  son, 
was  vested  upon  B  F  having  two  sons  living  at  the 
same  period,  and  was  not  subject  to  be  divested  by 
subeaquent  eventa,  and,  therefore,  that  the  fourtn 
and  only  surviving  son  of  B  F  took  an  estate  tail 
under  tte  devise.  By  four  judges  against  Graham, 
B.  and  Wood,  B.  dissentienteB.  Driver  d,  Frank 
V.  Frank,  8  Taunt  468. 

A  testator  devises  lands  to  his  niece  for  life,  and 
to  ber  heirs,  the  issue  of  her  body,  for  ever ;  he  then 
wills,  that  each  heir  shall  be  only  tenant  for  life, 
and  adds  a  variety  of  directions,  proceeding  upon 
the  scheme  of  a  succession  of  tenancies  for  life ;  and 
bo  devises  the  lands  over,  if  his  niece  should  leave 
so  issue,  or  they  should  become  extinct:  Held,  that 
the  niece  took  an  estate  tail.  Reece  v.  Steel,  6  Law 
J.  Chanc.  ItO. 

A  man  seised  in  fee  of  lands  in  gavelkind,  devised 
all  his  real  estate  whatsoever  unto  his  nephew  T  C 
for  life,  and  then  to  trustees  to  preserve  contingent 
remainders ;  and  after  the  decease  of  the  nephew 
T  C,  to  the  heirs  of  the  body  of  T  C,  as  well  female 
as  male,  to  take  as  tonanta  in  common,  and  not  as 
joint  tenanta ;  and  for  default  of  such  issue,  to 
trustees  for  a  term  upon  certain  trusta ;  and  after 


the  determination  of  that  estate,  to  his  nephews  J  C 
and  C  C,  for  their  respective  natural  lives,  as  tenanta 
in  common,  and  not  as  joint  tenanta ;  and  after  their 
respective  decesses,  unto  the  heirs  of  the  respective 
boaies  of  J  C  and  C  C,  as  well  female  as  male,  to 
take  as  tonanta  in  common,  and  not  as  joint  tenanta ; 
and  in  default  of  such  issne,  to  his  oirn  right  heirs 
for  ever :  The  Court  held,  that  it  was  the  general 
intent  of  the  testator,  that  the  estate  should  remaift 
in  the  family  of  T  C  ;  and  that  therefore  he  took  an 
estate  in  tail  general.  Doe  d.  Bagnal  v.  Harvey, 
4  Law  J.  K.B.  18,  s.  o.  4  B.  &  C.  610,  s.  c.  7  D. 
&  R.  78. 

A  testator,  by  his  will,  devised  freeholds  and 
leaseholds  to  trustees,  their  heirs,  executors  and 
administrators,  upon  tmst  to  pay  the  rente  and 
profita  te  bis  widow  during  her  life,  or  for  so  long 
as  she  should  continue  unmamed ;  and  from  and 
after  the  decease  of  bis  wife,  or  her  intermarriage 
with  any  other  husband,  to  permit  his  son,  Thomas 
Edoe,  to  reoeive  the  renta  and  profita  during  his  life ; 
and  from  and  immediately  after  the  death  of  his  son 
Thomas  Edoe,  he  gsve  and  devised  the  said  pre- 
mises unto  the  heirs  of  the  body  of  his  said  son, 
their  heirs,  executors,  administrators  and  assigns  for 
ever ;  but  in  case  his  said  son,  Thomas  Edoe,  should 
die  without  issue,  then  he  gave  the  premises  to  his 
trustees  upon  trust  for  his  second  son,  William 
Edoe,  and  the  heirs  of  his  body,  in  like  manner  as 
he  had  before  devised  the  same  for  the  benefit  of  his 
son  Thomas,  and  the  heirs  of  his  body ;  and  for 
default  of  issue  of  the  body  of  both  his  sons,  he  gave 
the  premises  over  unto  his  two  daughters,  and  their 
respective  heirs,  executors,  administrators  and  as- 
signs, as  tenanta  in  common :  Held,  that  Thomas 
Edoe  took  a  ^aati  estate  tail  in  the  leaseholds. 
Kineh  v.  Ward,  4  Law  J.  Chano.  28,  s.  o.  «  S.  &  S. 
409. 

A  testator  devised  the  residue  of  his  real  and 
personal  estate  to  trustees,  their  heirs,  executors, 
and  administrators,  upon  certain  trusta :  these  trusta 
were,  to  pay  the  renta,  interest  and  profita,  to  his 
wife  for  life ;  then  to  his  daughter  for  life ;  and  after 
the  decease  of  his  wife  and  daughter,  upon  trust  for 
all  and  every  child  or  children  of  his  daughter  as 
should  be  living  at  the  time  of  the  decease  of  his 
wife  and  daughter,  equally  among  them :  if^  more 
than  one,  to  be  divided,  share  and  share  alike,  when 
and  as  they  should  respectiveljr  attain  the  age  of 
twenty-four  years,  and  to  their  respective  heirs, 
executors,  sdministrators,  and  assigns  for  ever ;  and 
if  only  one,  then  the  whole  thereof  to  such  only 
surviving  child  of  his  daughter  Mary  Francis,  his  or 
her  heirs,  executors,  administrators,  and  assigns 
for  ever,  upon  attaining  the  said  age :  but,  in  oase 
there  should  be  no  child  or  children  of  his  daughter 
living  at  the  time  of  the  decease  of  the  survivor  of 
his  wife  and  daughter,  or,  being  such,  all  should  die 
without  lawful  issne,  under  the  said  age  of  twenty- 
four  years,  then  upon  trust  for  his  two  sons :  Held, 
that  the  children,  living  at  the  death  of  the  survivor 
of  husband  and  wife,  took  vested  estates  tail  in  so 
much  of  the  residue  as  consisted  of  real  property, 
and  absolate  interestain  the  personalty.  Farmer  v. 
Francii,  4  Law  J.  Chano.  154,  s.  c.  f  S.  &  S.  605. 

Devise  to  trustees  '*  until  some  son  of  G  L  shall 
attain  his  age  of  twenty^>ne  years,  and,  on  the  at- 
tainment of  the  eldest  to  that  age,  to  that  son  for 
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ate  i  rematBdar  to  hi*  fint  tod  tjtry  other  iod  in 
■UiotMltlament,  (ltd  looa  to «Ter;  •on  of  iba  uid 
G  L:"  Hsld,  tiut  tbe  oldest  Km  look  in  eilate 
tail  in  ths  land  in  Fembrokeihira,  by  Tirtoa  of  tie 
■aid  irill.  U  Hunt  r.  Htilnta,  4  Law  J.  K.B.  183, 
t.0.  bB.lt  C.  903,  a.  c.  8  D.  &  B.  38t. 

(H)  Estates  FonLiFE. 

Tettilor  dsTiied  Iboa:  "  And  for  tlio  eitate, 
irbereor  il  liktb  pteued  Almigbtj  God  to  blaaa  ma 
with,  I  diapose  tbeieof  u  followeth."  He  llieu  gave 
certain  estitei.ieapflctiTeljlo  parties  named,  "their 
hein  aod  aiai^s  tor  BTer;"  tben  an  aalau  to  hi* 
daugbter,  "  duriDg  ber  natural  life,  and  after  ber 
deceaia,  if  sbe  bilbnoeon,  tbantomy  grand-daugh- 
ter ;"  Held,  tliat  the  giBod-dsugbtar  took,  usderthia 
devise,  an  estate  for  life  only.  Dat  d.  Edea  t. 
GroH,5UwJ.K.B.995. 

Testator  gate  i  life  estate  in  oeitaia  bouBOi.  kc. 
to  hi*  wife;  ha  thau  IwqueBlbed  cartaiti  penoDsl 
property  lo  Lis  son,  and  slaodeTised  tbe  said  boosea 
&c.  to  such  son  after  the  wife's  death  ;  adding  iheae 
worde— "  and  every  oihor  office  or  oui-ot6oe  tbat  I 
Dovc  have  or  enjoy  by  lawful  right  or  iubeiilancs  to 
my  aaid  son,  aad  my  said  eou  1  do  alao  appoint  lo 
pay  or  cause  to  be  paid  out  of  tbe  aaid  abora-naiued 
tS'tctt,"  several  legacies  thereinafter  menliouad ; 
Held,  that  the  son,  under  this  dOTiae,  took  ouly  an 
•alate  for  life ;  aa  the  Ugacie*  were  not  cliargad 
upon  the  real  but  penonal  property,  sod  there  w«r« 
DO  words  to  abew  thai  the  testator  intended  to  giro 
an  eatate  in  faa.  Dut  d.  WatlaC4  T,  Elhtringtm, 
5Law  J,  K.B.  314. 

Where  the  testator  having  prsTioualj,  by  settle- 
moLt,  charged  certaia  eaUtea  with  portions,  devised 
the  same,  subject  to  debU  and  furtbet  charges,  and 
direcied  the  rente  and  profits  to  accnmulata  and  form 
■  fund  forailiatyiagtliosc  chergas.witb  a  limitation 
over  for  life  alter  auch  charges  should  bare  bean 
aatialied :  Held,  tJial  aucb  remainder-man  look  a 
Tested  ettata  for  life,  subject  to  the  debts  and 
chafes  i  aa  if  tlie  testator  had  craated  a  time  for. 
psyniBat  of  bis  debta,  it  was  not  an  accumulatioa 
for  the  purpose  ofauspanaion.  BactnJ.  Procior,  I 
Turn.  31. 

Tbe  words  in  a  devise,  "  J  do  give  to  my  aon  R 
the  perpetual  advowson  ofH  B  in  L,  and  my  manor 

'  were  held  by  three 

),  to  give  an  estate  for 
igb  at  tlie  period  of 
making  the  devise  R  was  iucumbeot  of  the  living. 
Poceeky.  thi  Biihop  ••/  Undan,  6  H.  Mo.  Ii»,  s.  o.  3 
B.  &B.  «,  a.  c.  1  Price,  353, 

A  teatator  devised  aa  follows :-_"  Jcant,  I  give 
and  bequeath  unto  M  VV,  all  tbat  my  ntesauage  and 
teneni eat  wherein  I  nan'  dwell,  with  tbe  garden, 
and  all  the  appurtenancea  thereto  belonging ;  and  I 
laid  M  VV   all  my  houselicld  goodi 


ofS,  andall  n 


S'S 


and  dial 


,mplan 


within 


will,  and  pleaaure,  immediately  after  lay  uleeeaae." 
The  teslatriT  made  aaveral  other  bequests,  begiimiug 
each  of  them  with  the  word  "  Jitm."  The  Court 
held.  tBst  M  W  took  ouly  an  estate  for  life  in  the 
premises.  Dotd.  Ellamv.  WeaUi/.  4  Law  J.  K.B. 
16,s.c.4B.&  C,  tjd?,  S.C.7  D.&  It.  ll«. 
DeTiaordineted  tbat  bis  rents  should  beapplied 


ia  paying  M  DandF  Dlhe  intataUa  of smuelurgal 

on  hiB  A«ehald  property,  and  anbjeei  thereto  ia 
paying  A  D,  wiJow  of  liia  son  B,  101.  a  year  till 
death  or  seootid  marriage ;  that  the  renuindsrof  dia 
ranta  should  be  applied  to  tbe  msinlenanee  and 
•duration  of  J  D  bis  grandson,  till  ha  waa  tweaty- 
One  ;  and  if  ha  aboald  die  before,  to  tbe  maintaBsacs 
■nd  education  of  bis  grand -daughter,  M  F  D  ;  d]U 
after  J  D  and  M  F  D  ahould  have  attained  twsaty- 
one,  W  D,  bia  aon,  should  have  an  annoiiy  of  M. 
out  of  the  renta  for  the  lenn  of  hia  life,  aubjeet  n 
aforesaid  ;  the  remeiDder  of  tbe  rente  were  denaed  le 
ADIbr  tbelifeofW  D  or  till  her  aMtond  marriap : 
after  tbs  death  of  W  D  devivir  gave  all  bia  la>di  n 
the  uss  of  J  D  snd  his  beira  ;  and  if  J  D  should  dia 
before  tbe  period  afbreaaid,  vithoot  lawful  iisas 
livings!  his  destfa,  he  gave  tbe  rents  to  W  Dioslis 
life,  subject  aa  aforesaid;  and  after  the  death  ef 
W  D  the  premiaea  were  to  go  to  bia  children,  abm 
and  abare  alike  ;  and,  in  default  of  suob  isane,  Is 
A  D  and  her  beira.  Devitot  died,  leaving  A  D, 
J  U,  M  F  I),  and  W  D  ;  WD  being  hia  hur-at-la«. 
A  U  next  died,  inteatate  and  unmarried ;  J  D  >Au- 
wards  attained  Iweoty-ona,  and  died  onmairied,  il 
tbe  lifetime  of  W  D  :  Held,  that  on  the  death  of 
J  D,  W  D  becBine  entitled  to  an  eatate  for  life  in  the 
laoda.  M*Kn  r.  RobinieH,  5  Law  J.  C.P.  104,  a. a. 
3  Biag.  ise. 

A  testator  seised  of  estate  in  fee,  and  holdilf 
certain  lands  snd  tichea  in  tbe  county  of  H  aadar 
cbnrcb  leaaaa  for  lives,  devised  all  his  laida  aad 
bared  itamenta  in  the  countiea  of  H  and  G  and  afl 
other  hia  real  estate,  to  his  daughter  and  the  bails 
of  her  body  ;  and  for  default  of  auch  isaae,  to  F  and 
bts  heirs.  The  daughter  at  the  teatatv'a  death  aad 
aver  sflerwards  was  of  unsound  mind.  Her  bnsbaaj 
having  taken  out  administration  to  the  testator,  wilk 
the  will  annexed,  priKured  from  time  to  line  n- 
newala  of  leaaaa.  She  survived  hiai,  as  weU  aa  aU 
the  ccituii  ^i.  vit  named  in  the  laatalot'a  luaasa, 
sad  died  without  iaaue,  and  without  having  doM 
any  aot  to  bar  such  inlenat  as  F  bad  under  ihe 
deviae  :  Held,  Ihat  the  leaseholds  for  lives  paaaed 
by  tha  will,  and  that  F  was  entitled  to  tbabwteit 
of  lbs  subsisting  leasee,  which  had  been  obtained 
by  way  of  renewal  of  tbe  old  leaaaa.  Fktrmi  r. 
HvmiTd,  3  Rasa.  SSS. 

A  teatator  gave  ail  his  real  and  peiaonal  estate  ta 
tnisteea,  in  irual,  aa  to  ooe  moiety,  for  A  for  li(s. 


iiety,rorRandh. 


r  children ; 
:bildren  i 


declared  that  his  eetatas  should  not  » 
divided  equally  between  A  and  B,  but  in  propiwtioa 
to  the  number  of  their  children;  and  ba  left  A.  umI 
B  jointly  bia  residuary  legataea.  By  anolbar  codi- 
cil, in  order  to  prevent  disputes,  ha  gave  one  of  hia 
aatatas  lo  A  and  ber  beirs,  and  the  other  to  B  aad 
bar  heira,  tha  number  of  thair  children  equtliiinf;  tba 
value  of  tbe  two  estates.  In  a  subsaqaent  codicil 
he  mentioned  tbst  be  bad  bequeathed  Uie  first  estmW 
to  A  and  bar  childnn,  and  tbe  aeoond  to  B  and  bar 
children:  Held,  that  A  and  B  were  entitled  U 
theae  eatalaa  for  their  livps  only,  with  remtindum 
to  their  children  ;  and.tlist  thpy  wets  not  eotill«d  to 
tbe  peraonsl  estate  absolutely,  but  for  iheii  Hvo* 
only,  with  remsinders  to  tbeir  children,  and  in  sb*re« 
proportioned  to  the  nunbarof  their  children.  Ziisafc- 
ington  T.  Stmtl,  1  Sim.  439. 
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(I)  Copyhold  Estates  and  Customary  Lands. 

Where  •  proportioii  of  the  estates  devised  being 
popybold,  or  wbet  wis  ealled  in  the  nsnor  of  § 
teoant-right  land,  which  ooold  not  be  transTeired 
but  by  bargain  and  sale,  and  admittanee ;  nor  de« 
riied,  unless  by  a  eonveyaaoe,  and  declaring  nses  bjr 
will.  On  a  suit  by  the  dangbtera  and  heiresses  of 
the  dcTieee  against  parties  claiming  under  the  heir- 
at-law  of  the  testator,  who  had  been  admitted : 
Held,  as  the  formalities  had  not  been  obsenred  hj 
the  testator  in  eoareying  to  the  uses  of  his  will,  that 
the  copyholds,  or  what  was  called  tenant-right  lands, 
did  not  pass  under  the  abore  devise.  Hodgton  r* 
Uerut,  9  Prioe,  656. 

A  peraon  possessed  of  oopyhold  property,  after 
SBrrendering  it  to  the  use  of  his  will,  made  a  will, 
in  which  he  gave  all  his  lands  to  trustees  for  the  use 
of  his  son,  "  the  same  to  be  transferred  to  him  as 
soon  as  he  should  attain  twenty-one  years  of  age," 
and  one  of  the  tmstses  wss  admitted.  After  the 
death  of  that  trustee,  and  after  the  infant  became  of 
sge,  and  died,  his  heir  brought  an  action  of  ejeot* 
ment :  Held,  that  the  trustees  took  only-  an  estate 
determinable  on  the  son  attaining  the  age  of  twenty- 
one  years,  and  that  no  actual  truiafer  was  necessary 
to  pass  the  estate  to  the  heir-at-law  of  the  first  pro- 
prietor. Doe  «L  Piayor  v.  Nicholls,  1  Law  J.  K.B. 
1S4.  8.  c.  2  D.  &  R.  480,  8.  o.  1  B.  &  C.  336. 

The  word  *' effects,"  in  a  testamentaiy  paper, 
will  not  of  itself  pass  an  equitable  interest  in  a  copy- 
hold. Hendcrwn  v.  Farkridgt,  4  Law  J.  Chaoc.  «09, 
a.  e.  1  Ross.  479. 

A  devises  all  his  freehold,  oopyhold,  &c.  lands* 
&€.»  and  adds,  '*  the  copyhold  parte  baring  been 
surrendered  to  the  use  of  my  will:"  in  fact,  onlj 

Krt  of  the  copyholds  had  been  so  surrendered  : 
dd,  that  the  devise  would  paaa  theoopyholds  wbiob 
had  not  been  anrrendered,  as  well  as  those  which 
were  sonendered.  Oxiuforth  v.  CmwkwtU,  4  Law 
J.  C.P.  193.  s.  c.  «  S.  &  S.  668. 

A  testator  devised  all  his  ikanors,  Itnds,  and 
tenenento,  to  trustees  and  their  heira,  and  his  copy- 
holds for  lives,  and  all  his  personal  estate,  to  the 
same  trustees,  their  executors,  adminiatrators,  and 
assigns,  upon  the  following  trust:  "That  they  shall, 
with  the  money  I  shall  be  posssssed  of  or  entitled 
onto  at  the  time  of  my  decease,  and  by  the  sale  of 
the  personal  estate  bequeathed,  (except  the  leaas  of 
Barton,)  and  by  vtA  with  the  rents  and  profito  of 
the  said  oopyhold  and  coatomary  tenemeote,  and  by 
the  nbednte  sale  or  mortgage  of  my  manors,  mes* 
soagM,  lands,  tsnemsnCs,  and  hereditaments,  or  so 
Skueh  and  such  part  thereof  as  shall  be  neosasary  for 
the  performance  of  this  my  will,  and  by  and  with 
the  rants  and  profits  of  my  said  manors,  messuages, 
Innds,  tcoemento,  and  hereditamente,  in  the  mean 
tSBM  raise  money,  and  pay  and  disoharge  all  and 
OTory  my  debto,  iuneral  expenses,  legades,  and 
noma  of  money ,  by  this  my  will  direoted  to  be  paid ;" 
sad  any  sorplus  money,  which  might  remain  in  the 
Jbrads  of  the  tmstses  after  these  paymente  were 
■ande,  he  gives  to  his  son ;  he  then,  by  vray  of  further 
trant,  directe  that  his  trustees  should  oonvey  bis 
mmid  manors,  messuagea,  lands,  and  hereditamente, 
or  Mich  parte  thereof  as  should  not  have  been  sold, 
•o  bis  son  for  life,  with  remainders  over :  and  aftor- 
^rards,  he  declares  his  meaning  to  be,  thstaftar  pay- 


ment of  all  his  debte,  funeral  expensss,  and  the 
several  legacies  thereinbefore  given  to  his  wife,  and 
of  such  other  sums  of  money  as  were  by  his  wiU 
directed  to  be  paid  as  aforesaid,  the  rest  and  residue 
of  the  monies  arising  out  of  the  sale  of  his  goods 
and  chattels  and  personal  estate,  and  of  the  ivnte 
and  profite  of  Barton,  and  the  rente  and  profite  of 
the  copyhold  estates,  snd  the  rente  and  profite  of 
the  other  real  estates,  should  be  applied  by  bis  trus- 
tees in  the  discharge  and  payment  of  the  legacies 
and  portions  thereinbefore  given  and  provided  for 
his  younger  children  in  the  first  place,  and  before 
they  raised  any  sum  or  sums  of  money  for  that  pur^ 
pose,  by  sale  or  mortgage  of  his  real  estate :  Held, 
first,  that  the  copyholds  were  not  included  in  the 
property  over  which  the  trustees  had  a  power  of 
sale :  secondly,  that  the  beneficial  interest  in  the 
copyholds  wss  not  disposed  of  by  the  will.  Fitsroy 
r.  Fittroy,  t  Law  J.  Chanc.  186. 

Testator  having  surrendered  some  of  his  copyholds 
to  the  nso  of  bis  will,  and  left  others  unsurrendered, 
devised  all  his  copyhold  messuages,  lands,  fico;  what- 
soever and  wheresoever,  and  which  he  had  surren- 
dered, to  the  use  of  his  will :  Held,  that  the  unsur- 
rendered as  well  as  the  surrendered  estates  passed 
by  the  will.     Strutt  v.  Finch,  t  S.  &  S.  829. 

By  the  custom  of  the  manor  of  Sbap,  the  leeal 
interest  in  lands  of  customary  tenure,  parcel  of  Uie 
manor,  is  not  devisable,  but  is  transferred  by  a  deed 
of  bargain  and  sale,  having  the  effect  of  a  surrender, 
in  which  the  operating  words  are,  '*  bergain,  sell, 
and  surrender,"  and  on  the  presentment  or  produc- 
tion of  which  admittance  is  granted  to  the  alienee  ; 
but  an  equitable  interest  in  such  customary  lands  is 
capable  of  being  passed  by  devise  without  regard  to 
the  custom.  A  tenant  of  this  nunor,  who  was  seised 
of  customary  lands,  conveyed  them  by  a  deed  of 
bargain,  sale,  and  surrender,  to  a  trustee,  upon  trust 
ibr  such  person  as  the  tenant  by  any  deed  or  instru- 
ment in  writing,  or  by  his  laat  will  or  aoy  codicil 
thereto,  or  any  instrument  in  the  nsture  of  a  last 
will  or  codicil,  to  be  by  him  legally  executed, 
should  appoint  or  devise  the  same ;  and  under  this 
oonvey anoe  the  trustee  was  admitted  :  Held,  that 
the  equitable  interest  in  the  lands  would  not  psss  by 
an  unattested  codicil  of  the  tenant.  WHUm  r.  Law 
eatttr,  3  Ross.  108. 

(K)  Estates  in  Mortgage. 

Mortgaged  property  does  not  pass  under  a  general 
devise  of  all  the  rest,  residue,  and  remainder,  of 
and  in  all  and  singular  the  proper^  and  eli^cte 
which  the  testator  ^ould  be  possessed  of,  or  entitled 
to,  or  over  which  he  should  hara  a  disposing  power 
Ht  his  decesse,  of  whatsoever  nature  or  kind  the 
same  may  be.    Im  rt  Hor^aU,  1  M'CleL  &.  Y.  29S. 

(L)  Joint  Tenancy  and  Tenancy  in  common. 

A  devise  to  three  persons  and  their  heira,  msy  be 
held  to  be  a  devise  in  joint  tenancy,  although  the 
testator  directe  the  estate  to  be  sold,  and  the  produce 
to  be  diwidtd  among  the  three  devisees. 

And,  in  such  a  case,  the  devisees  will  be  joint 
tenante  as  to  the  legal  estate,  though  they  will  be 
tonante  in  common  as  to  the  produce,  when  the  sale 
shall  afterwards  take  place.  Goodiitied.  Roekiukv. 
OrUy,  4  Law  J.  K.B.  91,  s.  c.  7  D.  &  R.  696. 

«  onto  A  B  my  wifis,  the  whole  of  my 
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eSeett  dorinit  beilireilao  the  &*efaald  eiUta  irbich 
I  iioireiijoj'IbaqimthufallDwaAB  mr  diagbter, 
I  S  iDd  J  B  1117  (ona,  likevin  B  B,  Jl  tlie  lut- 
mflOtionsd  nune*  la  be  ill  "V^'^  lami  wbitsTar  it 
miy  unoaDt  to,  except  %ay  of  tbe  ifore-niBationed 
ahmld  die  or  be  deceued,  tbeo  tbeii  aharu  to  bn 
eqgilly  diTided  unoni;  tbe  other  Ibit  ia  ■nrriTing :" 
Tba  Coart  beld,  thtt  tbe  Tour  p«r*oni  lait  named 
took,  Doder  tbie  deviie,  aa  tentnu  in  commoD  ;  aad 
tbit  B  B,  the  lenor  of  the  plaintiff,  icaa  entitled  to 
recorer  id  ejectment,  aflai  ouatar  bj  A  B,  inother 
of  :hoae  deiueea.  Rot  and  niift  v.  Burn,  5  Lew  J. 
K.B.]3l,B.o.6B.&  C.t89. 

K  teatalor,  after  giTing  eome  legeciea,  ans  tbe 
fblowing  irorda  :  "  Mj  eon  J  end  mj  diDghter  E, 
Ida  make,  conatitDta  and  appoint,  to  be  mj  joint 
eiMDtor  and  eiecntrii,  of  Ihismy  lut  will  end  tse- 
ttnieDt,  of  ail  Chat  I  poiHU  in  anj  waj  belon^ng 
10  me,  bj  them  fieelj  to  be  enjojed  or  poaaeaaed, 

houeabold  furniture  which  I  give  to  my  daughter 
who  lirea  the  langeaL  aingle,  and  after  her  deceaae 
or  marriige,  to  beaold,  end  equally  divided  between 
RiT  remaining  children  :"  Held,  that  J  lud  Etook 
thefreebDldaoflbeteataUir  u  joint  tentnu  in  fee. 
Thmat  T.  Phtlpi,  6L1W  J.Cbino.  110. 

(M)  Conditional  and  Continoeht  Devises,  and 
Limitations  over. 

Deviee  of  eopybold  and  lend  in  fee,  upon  eondi- 
lioi  tbu  the  dsTiaee,  within  one  moDtb,  pay^tOOO 
CO  the  executor,  to  be  applied  forchiriteble  parpoaea; 
tbeteatator  baring  lefCno  caatomiry  heir,  and  no 
nail-of-kin  ;  Held,  that  the  dcTiaee  look  Ihe  lend 
suljeet  to  tbe  payment  of  the  ^tOOO,  and  thai  the 
Crown  (and  not  tbe  lord  of  Che  manor)  waa  entitled 
to  the  ^*000  bj  prerogative,  if  peiaonal  eataCe,  be- 
covae  there  waa  no  neit  of  kin,  and  if  real  eatate, 
becenee  there  wig  no  cuatomary  heir.  HenchmBii  t. 
Ihl  Atlonty  General.  S  S.  &  S.  498. 

A  teicalor  deiiaed  totmaleea.ellbiateal  andpet- 
sonal  ealatea,  in  tnial,  after  payment  of  legaciea  and 
ancniUea,  to  pay  renta,  profit*,  &c.  of  the  reaidne  of 
hiseatate  lobia  three  ni  eon  for  their  livea,  their 
iaaoa  to  have  their  perent'i  abare  of  aucfa  rente,  &o. 
Tor  their  lires  ;  and  if  either  of  the  nieeea  abonld  die 
in  ihe  lifetime  oftheothera  or  other  of  them  leeving 

i'qi:ally  divided  between  th> 
for  their  teapootive  Uvea,  and  afterwarda  by  Ihe 
iasita  of  tbe  aurvivor*  of  auch  niece*  ;  and  in  like 
inainer,  if  all  hie  niecee.  and  tbeir  iaane,  aave  one, 
ehoild  die  without  iaaue,  Chanancb  one  to  have  tbe 
while  for  her  life ;  end  after  her  deceaae,  the  iaaue 
of  aich  niece,  if  more  than  one,  to  enjoy  tbe  whole, 
share  end  abare  alike,  and  if  but  on*,  anofa  one  to 
fnjgy  the  whole  alone;  to  bold  auch  parte  aa  were 
freehold  to  them  and  each  of  them,  their  heir*  and  aa- 
BJgaa,  aatenanta  in  common,  and  not  aa  joint  tenanta, 
and  if  but  one,  to  auch  only  one,  hie  or  her  heira 
nnd  aaai^a  for  aver ;  and  incaaeofall  the  nieoea 
dying  without  iaaue,  tfaa  whole  to  go  to  tbe  deviaor'a 
iieit  male  heir  of  hie  uame,  Co  hold  to  him,  hia  heira 
nnd  anigna,  in  like  uiBnier.     The  niece  M  married 

viving  ;  C  al*o  married,  hot  had  no  iaaue.  Two  of 
Ihe  truateee  died,  and  a  considerable  aurplna  of  the 
'-eatttor'iperaoaal  eatate  remained  after  pay  jug  debt*, 
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legaciee,  and  annuitiaa :  Held,  lal,  That  theauriiv- 
ing  truatee  bad  the  legal  eaCita  in  fee-ainple  deiiud 
to  the  tbree  iniateea.  tndlr.  That  the  oieoea  Knk 
BO  legil  eaule  in  tbe  freehold  tensmenu.  Sdljr, 
That  tbe  aoD  of  O  Btook  no  legal  eatate  tbereii, 
Dor  woold  be  at  the  death  of  tbe  eurrivor  of  Ibt 
tbree  niw:ea.  4thly,  That  if  the  deriae  bad  eeoi- 
menced  with  the  words,  "  all  tbe  rente,  iaauei,  uid 
proGta,"and  the  passage  before  these  wonla  hid 
been  omitted,  the  tbree  niecee  would  reipeclivdj 
have  taken  eatatea  for  Ufa  in  tbe  freehold  Ceneaunn 
under  tbe  will,  with  croaa  remainder*  between  them 
for  life,  in  Che  event  Of  one  or  two  of  them  dyi<| 
wicfaout  isme  ;  and,  laatly,  that  G  B  would,  in  the 
events  a*  they  then  aCood,  have  so  estate  in  tail  a 
remainder  in  hi*  mother's  one  undivided  third  pirt 
of  tbe  said  freehold  tenements,  subject  Co  be  diveeud 
in  part  by  tbe  birth  of  other  children  of  bii  motkir, 
wbechei  aona  or  daughters,  and  that  he  would  bin 
ao  estate  in  tail  in  the  whole  of  the  freehold  tsa*. 
menta,  in  the  event  of  bia  being  tbe  only  iaane  of 
the  three  nieeea  living  at  tbe  death  of  the  aarvinir 
of  them,  no  other  iaaue  having  been  bom.  Murtk- 
vails  r,  Jenkinim,  6  B.  Ho.  13,  *.  c  t  B.  &  C. 
357,  a.  c.  3  D.  &  R.  765. 

A  teatalor  having  devised  hi*  properly  in  tnat 
for  hi*  wife  during  widowhood,  on  condition  (bit 
ahe*hould,  neither  directly  nor  indirectly,  keep  or 
have  any  concern  or  intweat  in  a  public  or  licsueil 
victualling  bouse,  or  any  other  kind  of  bnsineai: 
Held,  that  tbe  keeping  and  takiog  care  of  a  pahlic 
boiiae  belonging  to  other  peraoni,  aa  their  servant, 
anditregularw^ea,  andincbeproGcaotemalumBta 
of  which  ehe  had  no  interen,  waa  not  sneh  a  bnack 
of  the  condition  a*  to  craate  a  forfeiCnre.  Jtma  v. 
Bramlty.  6  Mad.  1S7. 

A  tealator  devisee  all  bis  real  and  peiaooal  pro- 
perty to  hia  wife  for  life,  if  abe  eo  long  cootinasd 
Die  widow,  provided  a  child,  ahe  was  then  eaceinta 
with,  ehonld  not  be  bom  alive,  or  abonld  die  undat 
twenty-one;  but,  in  case  auch  child  abonld  ba  bon 
■live  and  attain  twenty -one,  than  bia  wile  waa  to 
enjoy  bia  teal  and  pervnal  artate  tbi  the  maintesuca 
of  herself  and  the  child  during  tbe  child's  minority ; 
■nd,  after  the  child  should  hev*  attuned  twentf-oa*, 
bia  wife  was  Co  have  a  moiety  of  the  annnal  prodoee 
of  bia  real  and  peraonal  eatate,  if  she  so1ob§  oosci- 
nued  hia  widow  ;  ha  also  directed  thst  bis  wifie,  in 
eases  be  eo  long  continued  bia  widow,  abonld  bare  the 
power  of  letting  bis  real  aauia  during  the  minority 
ofbiaobild:  Held,  tbet  upon  thewidow'smaiTyiai: 
again,  during  the  miaori^  of  het  child,  her  intsnat 
in  the  real  and  penonal  property  of  tbe  teMBtar 
oea*ed  entirely.  LauraiHr  v.  Farty,  5  Law  J. 
Chane.  41. 

Underadaviss  ofaeopyhold  estate  to  taetatar'a 
wife, dnriuf  her  life,  pravidedshe  oontinDad  aingle; 
bat  in  ease  ahe  did  not,  then  unto  A  B  when  fa* 
abould  attun  tbe  age  of  iS  years ; — it  was  held ,  tli*t 
though  the  widow  married  before  A  B  attained  that 
age,  abe  ws*  entitled  to  the  reCate  until  that  evsnt ; 
and  chat  tbe  beira-M-law  were  not  entitled  to  it. 
Doe  d.  Dean  and  Clutftir  rf  WatminMirr  v.  fr^- 
■un,  S  Chit.  498. 
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prineip*!  unto  O  W  and  bU  wife,  or  their  obildren 
aad  represantedirM :  Held,  that  the  estate,  which 
paaaed  on  the  death  of  the  testator  ander  the  aecond 
dispoeitioD,  was  consoBaatto  that  limited  under  the 
firat,  not  ahsoiate  or  vested,  bat  remained  in  con- 
tingeno^  till  the  event  of  the  aon  dying,  or  his  issue 
fciliog.  &c.  determined  to  whom  it  belonged ;  the 
parents,  if  then  liTiag,  being  entitled ;  if  not,  in 
the  next  place,  their  children  ;  or,  finalljr,  their  re- 
presentnuyes.  F^naulet  t.  PasMvant,  2  Ken.  1Q9, 
Cbanc. 

A  testator  deviaed  his  estates  to  his  son  O,  to 
hold  for  his  natural  life,  and,  after  his  death,  unto 
the  children  of  O  and  their  beira  for  ever,  to  hold 
as  tenants  in  comooon,  and  not  as  joint  tenants, 
with  this  proviso,  that  if  G  ahould  die  without  iaaue, 
or  leaving  issue,  and  aoch  child  or  children  ahould 
die  before  attaining  the  age  of  ti  yeara,  or  without 
lawful  issue,  then  he  devised  the  estate  to  T  D  and 
A,  and  their  beira,  for  ever,  to  hold  as  tenants  in 
common,  and  not  aa  joint  tenants.  Upon  the  testa- 
tor's death,  G  auffered  a  reoovenr»  and  died  unmar- 
ried aad  without  issue :  Held,  that  the  devise  over 
was  a  contingent  reoMinder,  and  conaeqnentlj  de- 
feated by  the  destruction  of  the  particular  eatate  br 
the  rscoveiy.  Dm  d.  Hmrbtrt  r.  Sttty,  S  B.  &  C. 
9S6,  s.  e.  4  D.  &  R.  608. 

Devise  to  trastees  and  their  heirs  untU  J  W 
ahould  attain  twentj-one,  and,  in  case  of  his  death, 
nniil  another  nephew  ahould  attain  twenty-one,  with 
Kke  limitatiooa  over,  with  powers,  by  aale  or  other- 
wise, to  dischari^  debts,  legacies,  &c.,  and  to  apply 
the  rents  and  profile  to  the  maintenance,  &c.  of  such 
nephews,  and  upon  the  eldest  nephew's  attaining 
twenty-one,  to  pay  htm  the  residue  of  the  rents  and 
profit* ;  and,  after  his  arriving  at  that  age,  testator 
devised  the  said  lands,  &c.  to  the  said  trustees,  their 
heirs,  &e.  to  the  use  of  the  testator'a  said  eldest 
nephew  for  fife,  remainder  to  the  use  of  his  first  and 
other  sons  socceseively  in  tail  male,  remainder  to 
daaghtera  in  like  manner  as  to  the  sons ;  snd  in  de- 
Anlt  of  their  issue,  with  like  remainder  to  his  second 
nephew  and  niece,  remainder  in  fee  to  teatator'a 
sister.  The  events  were,  that  the  eldeat  nephew 
survived  the  testator,  but  died  under  twenty-one, 
leaving  issue,  a  daughter;  the  second  nephew  attain- 
ed twenty-one :  Held,  1st,  That  the  trustees  took 
only  a  cimttel  interest  in  the  lands  devised  to  them. 
Sdly,  That  the  eldest  nephew,  J  W,  took  a  vested 
estate  for  Hie.  ddly.  That  his  daughter  took  an  estate 
in  tail  male  on  the  death  of  her  father ;  and,  4chlv, 
That  the  second  nephew  took,  at  the  testator's  death, 
a  vested  estate  for  life  in  remainder,  expectant  on 
the  death  of  J  W,  and  failure  of  sons  and  daughters 
to  be  bom  to  J  W,  and  issue  male  of  auch  sons  and 
danghlert.  Warter  v.  Hutehinumf  1  B.  &  C.  721, 
a.  c.  S  D.  &  R.  58,  s.  c.  5  B.  Mo.  143. 

Where  premises  were  devised  to  a  party  for  life, 
provided  he  chose  to  reside  therein,  and  then  to  A  B 
in  fee,  it  ia  not  necessary,  to  complete  A  B*s  right  to 
the  premises  on  the  death  of  the  deviiee  for  life, 
that  such  devisee  should  have  actually  resided 
therein ;  and,  therefore,  the  intention  to  reside  is 
nftcieat,  if  that  intention  woold  have  been  carried 
into  effect,  had  circnmstances  permitted.  Rot  d. 
SmmptoH  V.  Down,  3  Chit.  529. 

A  testator  devises  lands,  if  there  shall  be  only  one 
of  D  who  ahall  attain  twenty- one,  upon  trost  for 
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that  aon  in  fee  ;  but  if  there  ahall  be  two  or  more 
aons  of  D  who  shall  attain  twenty-one,  then  for  the 
second  of  such  sons  in  fee.  At  the  death  of  the 
testator,  D  had  only  one  son ;  but  she  subsequently 
had  another  son :  Held,  that,  at  the  testator's  death, 
the  then  only  son  took  a  vested  fee  in  the  lands,  and 
that  his  interest  was  divested  by  the  birth  of  a  second 
son. 

The  ssme  testator  devises  other  lands  to  the  an 
of  D  who  shall  first  attain  the  age  of  twenty-one, 
and  change  his  name  to  E,  on  his  attaining  that  age, 
aad  also  changing  his  name :  Held,  that  this  devise 
gave  a  vested  interest  to  D's  eldest  son,  subject  to  be 
divested  by  liis  dying  before  he  attained  twenty-one. 
Dujuld  V.  Elum,  4  Law  J.  Chanc.  189,  s.  c.  2  S.  & 
S.54i. 

A  direction,  in  a  devise  for  charitable  purposes, 
that  the  rents,  &c.  should  not  be  nised,  is  void. 
Attorney  Gemral  v.  Afajtsr  ofCmthirint  Hall,  1  Jac. 
581. 

Devise  of  an  estate  to  trustees,  upon  trust  to 
pay  the  rents  and  pfofiu  to  the  testator's  son  A  B 
widle  unmarried,  aad  to  convey  to  him,  in  case  of 
his  marriage  wiUi  the  consent  of  the  trustees ;  but 
in  case  he  should  marry  against  their  consent,  then 
to  sell  the  estate  and  divide  the  proceeds  among 
other  persons.  The  son  having  married  without  the 
consent  of  the  trustees,  it  was  holden,  that  A  B  took 
nothing  under  the  devise,  the  consent  of  the  trustees 
being  a  condition  precedent.  Long  v.  Riehettt,  2  S. 
&  S.  179. 

Where  an  eatate  was  given  by  will  to  the  use  of  a 
devisee,  with  certain  limitations  over,  aad  the  teeta- 
tor  directed  his  heir-at-law  (to  whom  he  had  devised 
other  estates  by  previous  devises  in  the  same  will,) 
in  case  it  should  be  necessary  that  he  should  confirm 
that  devise,  to  do  so ;  but  in  case  be  should  decline 
to  do  so,  the  testator  then  devised  one  of  the  estatea 
so  before  given  to  his  heir,  to  the  ssme  uses  as  he 
had  given  the  estate  which  he  had  devised  to  the  de- 
visee :  Held,  on  a  bill  filed  by  persons  claiming  under 
the  devisee,  that  the  equity  on  which  this  suit  was 
founded,  was  not  matter  making  it  neceassry  for  them 
to  apply  to  a  Court  for  its  interference  to  compel  the 
heir  to  elect  upon  the  equitable  construction  of  the 
devises  in  the  will ;  because  the  will  itself,  being  clear 
and  explicit  in  the  terms  of  the  devises,  had  marked 
out  an  express  course  to  be  pursued  in  the  event 
which  had  occurred,  suffioently  pointing  out  the  oo- 
casion,  time,  manner,  and  subject-matter  of  the  aob- 
stitution  of  one  estate  for  the  other,  in  the  case  of  a 
breach  of  the  conditional  limitation  upon  which  that 
substitution  was  to  take  place,  with  respect  to  the 
estates  devised.  Tucker  v.  Sanger,  M'CleL  424,  s.  c 
Id  Price,  607. 

Limitatiooa,  at  the  end  of  an  absolute  term  of 
twenty  years,  commencing  from  the  death  of  the 
survivor  of  s  great  number  of  persons  in  e«ts,  are  not 
too  remote,  and  are  not  objectionable  as  tending  to  a 
perpetuity.  Bengough  v.  Edridgt,  5  Law  J.  Chana 
115,  s.  c.  1  Sim.  175. 

A  B  devised  his  estate  to  his  daughter  in  strict 
settlement,  snd  if  she  should  die  without  issue  living 
at  her  death,  limitations  over  to  C  D :  Held,  that  the 
contingency  related  merely  to  the  trust  estate  during 
the  minority  of  C  D,  and  that  the  remainders  were 
all  vested.   LtthuulUr  v.  Tracy,  2  Ken.  40,  Chanc. 

Under  a  deriae  to  A  B  in  faai  after  two  prior  limi- 

2C 


MM  to  CD, 

of  tb*e«UU:  ud  roi  aea-paymeDt,  (fc«  aBtUe  to  ga 
to  C  D  :  Held,  to  ba  1  c«iililioB>l  limilatiaa  of  lb* 
MUlc.  £a*r;  *.  AUrljR,  1  Ken.  It,  a.  a.  Anb. 
t90. 

Where  >  tnUlor  deriwd  aniMiUge,  fefming  put 
of  biireklciuts,  to  hi*  ncpliaw  U  W,  aod  then  de- 
<nt»i  M  teliewt: — "  Ittm,  I  giya  fartfaer  unU  my 
■cphrw  H  W,  lulf  part  of  nj  girdsn,  knd  lOOJ. 
Mock  ia  iba  foor  par  oCBt,  bank  ujaaitiea;  I  gim 
Jitrtitr  mf  ynl,  ilolilf ,  »ib-Ahuc,  and  sU  otAfr  mf- 
t*BMi  ia  (&(  (uiJ  yard  to  ay  lutir  M  tC,  to  ba*a  iba 
iamnt  aixl  pcofiia  duriog  bei  oaiural  life:"  UM, 
(BcM  J.  dial.)  tint  H  W,  aflar  iha  datth  of  M  W, 
took  an  ailatc  in  fta  in  tba  ;atd,  &c.  to  tha  aicla- 
•ioB  ol  tba  tMtator'a  fanr-it-Uv.  Df  *.  Tunur, 
1  Lav  J,  K..B.  104, 1.  c.  t  D.  &  R.  396. 

A  teaiaior  dariaaaaitaiii  ueaiaagM  to  hi*  daugbtec 
A  during  bet  lilt,  and  after  ber  dealb  amo  ber  Chil- 
dren,  iti  equal  iharn)  and  in  csu  ska  (ball  dia 
wilboBl  Innog  lawfnl  iiaue,  Le  daiiMa  the  umt 
prrsiiara  to  the  chiMren  of  two  other  diogbtin: 
H*ld,  thai  A  took  an  aetata  far  liftj  reuaiadar  to 
bar  cbildren  for  lift,  u  teauita  ia  conunan  )  maaioi- 
dn  to  A  in  Uil.  Parr  *.  SteitMli,  6  Law  J.  Chrao. 
M. 

A  denaa  ta  A  far  niaat^iiiiie  yean,  if  he  khaDld 
•0  bag  lire,  frith  remihidet  to  bii  SnI  aon,  tbea 
nbarn.  fof  oiiirtji-niaB  yean,  if  he  ilioiiJd  »  loag 
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afcould  n  long  litr,  tad  that  ivch  elder  Km,  oi  the 
iiiaa  of  inch  elder  aoa,  *bouid  hare  no  gisiter  eatata 
than  for  nindy-iiiDe  yeir*.  datertnioible  iibie  death, 
and  it  ibera  alioold  be  no  iaiue  male  of  A  ai  tbe  lima 
e(  hia  ( A'aldreeaae,  or  in  caae  ibare  afaooid  be  auch 
laaua  male  at  that  time,  and  they  ahould  ail  die  befera 
tba;  atlan  Iha  age  of  tireoty-one  n-ilhout  iuoe  male, 
Ihn  to  II  for  ninalynina  yeara,  if  he  ihould  an  long 
lira,  rmainder  to  ilia  lliat  aon  of  B  for  Dinaly'iiioc 
ytara,  If  be  ahould  ao  long  lire,  &c. :  Held,  that  A 
looii  under  Iha  will  an  ealate  for  ninety-nine  yeara  in 
the  frrabold  ealalea,  detrmisable  wiili  hla  life,  and 
tha  aame  titaU  in  tha  laaaehoid,  i[  they  ihonld  to 
long  continue,  and  Ihal,  upon  hia  death,  kii  im  aon 
would  take  an  ealate  for  ninely-DiDe  year*  in  the  free- 
hold, drierminable  wiih  bit -life,  and  the  remainder  of 
the  term  in  the  laaaehoid;  hut  that  tba  limitationa  lo 
the  aecond  and  other  unborn  aon  of  A  were  raid,  u 
lending  to  perprtuity,  and  tha  limiiatiitDe  nrnr  in  H 
ftc.  after  Iheae  void  linitationa,  wer 
but  loid  alao.    Beard  *.  IVtiicoK,  I  TorD.  C5. 

Tealalnr  deriaed  Ida  real  ealate  lo  H  L,  »nd 
ber  aaaigsa,  for  life,  and  if  ahe  ahould  coolinua 
imniarneil,  and  after  her  death,  to  auch  peraona  aa 
aba  abonld  appoiat,  and  in  definh  of  aiicta  appoint- 
ment, Ihen  otar  to  other  paiaoaa  i  the  tealalor  da- 
elarrd,  thalif  H  Lahould  n airy  in  tbe  liTeiime  of 
bia  wifr,  with  her  eoDaeat,  or  after  the  death  of  hia 
wife,  with  the  oonaent  of  taM>  nriain  peraona  named 
in  hia  will,  or  the  anrriror  of  them,  M  L,  and  her 
aaaigna,  ahould  hold  tbe  aaraa  real  eatata,  ii  ancb 
manoeraaahe  ahould  bara  doneif  ahehadoootinued 
nnmnrrird.  After  tbe  death,  M  well  of  thatewalcr'a 
wife,  aa  alao  of  Iba  two  jieraana  aa  Rimed  fa  hia  will. 
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altar  the  eipiiation  of  ahoot  twenty  yeaia.  It  L 
aiairiedRA,who  alao  died  in  her  lif^t^M :  HaM, 
Ibat  tbe  eatata  for  li«a  is  H  L  waa  become  aba^aia. 
and  tbat<becoald  tbea  execute  tba  pDwerafa^pnt- 
oeat.     Aitlahitr.  Riti,  8  Taunt,  «ft9. 

Where  a  teautsr  da™-  I .  !I  h'l-  real  and  pmonil 
eatataa  to  tniaieaa  and  tl  .  ',.  ui,  upon  truu,  tlui 
they  aboald  ont  of  (ha  Tft.  i~-ii>'e,  and  ptodunsl 
aH  or  aay  part  of  ibe  aai  i  i-  .i.  ur  penonal  eiiBtn, 
pay  year^  IMU.  towarda:!,!  ni^iuieuiince  of  Ihciti- 
taior'a  daughier,  until  abr  F-houliJ  all  sin  the  age  of 
twenty-one,  or  marry  with  the  content  of  tbt  tio< 
teee;  aad  upon  farther  liusi,  that  they  abouMjaj 
and  afiply  ao  moch  of  lh^-  letidue  of  the  mu, 
ftc  of  the  aaid  eaUt,  ■.  i^„  ihey  Bhauld  iLuli 
Dccaaaary  for  the  aiaiate'' I'l'  ' '>f  ibe  IptlitoT'ian. 
BMil  be  ahooM  attain  i;.'  .i^v  uf  meniy-Dne,  i^ 
bia  aiater'a  marriage;  %t  r  it  as  soon  u  he  lad 
Mtained  tweiKy>ODe,  tR-  Li .  ~!~'.<-i  .nimuld  benuirioi, 
tbeo,  that  the  Inaieea  abi.u:.'  r^iisr  5,0OUl.  hy  aott- 
gaga,  aale,  or  oihw  diap<.-.i;run  of  all  or  any  pan  (J 
teatator'a  aaid  real  or  pi-.v.:,]  r^tatoa,  and  •Od' 
pnaiaaard  thereof  djmm  l-i-t  to  |iay  the  lania,  ai 
ibe  intereat  tbereoa,  lo  th--  (<"-uiior's  ilaughwr,  sbei 
ehealNiald  arrire  at  twenTi-u:'.><.  or  marry  i  andiab' 
jacttotlie  payBent  of  Al  Ii  rum,  thai  the  imiiHi 
ahould  itand  aeiaed  of  tbi  ti  ~L.l<ie  o[  ihe  snid  ml 
•nd  peraonal  eatataa,  in  tr:- 1  t.r  i)iv  testator's  »r, 
until  be  abeidd  attain  ti  <   ,.t'  ['"<  '.-r.:ii^,  sui 

then  lathe  uae  of,  and  ia    ..  .  i^:  :!.,  r. :.,  '  i.hti:^ 

in  caae  tbe  aon  alioold  not  live  to  anuD  ibe  iga  ■( 

twenty -one,  imd  the  dandier  ahoald  be  InngalU* 
time  of  hli  decFaaa,^  in  caae  tba  aon  ihoukl  inm 
attain  twenty-one,  and  aftea-irarda  die  without  lavU 
iaine ; — then  tba  leataMr,  as  to  ha  real  eelain,  de> 

dangliter  iboald  attain  the  age  of  tweaty-one,  at 
marry,  and  then  to  ibenaF  of  hi*  daughter  lor  ble, 
remainder  ts  tinaceee  to  aappOrtcOBlingpnt  leaiaia- 
The  daofhin 
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of  the  nal  ealate  ;  and  the  aen 
bad  a1«  attained  tha  age  of  tl :  Held,  thai  the  t^ 
ealale  in  the  teatator'a  real  eatatea  wai  In  iba  traa- 
teei,  and  would  ao  continue  natil  tbe  MMKU.  aboaU 
ba  niaed  aa  directed  by  the  will ;  and  thai  the  aaa 
would  bare  taken  an  eMBte  io  fee  in  aach  eatatea, 
with  an  aiaculory  daiiae  orer,  ia  the  eraBl  of  ba 
dying  withtmt  iaaaa  liiing;  at  bis  death,  in  caae  Iba 
deriae  lo  him  bad  been  made  withoot  Ibe  lacema- 
ttoa  of  traateea,  he  bating  altaiaad  the  ageef  iwaaty- 
oae.  Oknurr.  MKnktBn,Sl*w3.C.P.ta9,M.o. 
S  Bii^.  IS. 

(M)  ExECDToRV  Devise*. 

An  executory  dense  of  residue  of  real  and  ptr- 

aooal  eatata,  peaea  Ihe  intermediate  rente  and  pn£ta 

of  the  raal^  aa  well  la  tba  peiaonalty.     Gnirj  r. 

Filigmld.  I  Jao.  4«e. 

(N)  Detibes  by  IiapucATion. 

The  mere  worda  "  in  default  of  aoch  iaae,"  da 
not  giae  an  eataM  tail  1^  implicatian.  LttUtaHir  *- 
Tracy,  1  Ken.  K,  a.  c  Arab.  t04,  a.  c.  3  Atk.  774. 

A  laatator  gi»oa  leaJ  eatatea  lo  irnaleei  apea  traat 
to  pay  a  awiaty  of  the  rente  to  hia  wife  darei£  ber 
lift,  and  tba  oibiT  noie^  to  hia  aon,  aad  aftK-  Aa 
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»'f  deitb,  td  oonm  the  Mtotet  to  hi»  •on  in  f«e  | 
bot  if  die  loo  flbottld  die  iritboiit  iatueia  (he  lifetime 
of  the  wife,  to  his  oini  aephew  in  fee.  The  son  died, 
wiihoBt  iMue  and  inteetate,  during  the  life  of  the 
ivife,  whereby  the  nephew  became  heir-atolaw  both 
ef  the  80O  and  of  the  teetator :  Held,  that  the  wife 
did  not  take  by  implication  a  life  interest  in  the* 
moiety  of  the  rants  which  had  bees  devised  to  the 
■on.  A$^naU  ▼•  Petvia,  2  Law  J.  Chanc.  1S1«  8.C* 
1  a  &  S.  544. 

(O)  DevMEs  POR  Payment  of  Debts. 

[SeeExECUTOE  aw)  Administrator,  andLEGAOV.] 

A  will  began  as  follows:—-**  In  the  first  place,  I 
will  and  that  all  my  debts  and  cbaiges  be  paid  and 
dit^aiged  by  ezeeotors  hereinafter  named.  Then  I 
give  and  heqaeath  anto  my  eldest  son,  Richard 
William,  my  estate  at  Shap,  on  condition  that  he 
mske  op  the  deieien^  in  the  payment  of  the  two 
legacies  whteh  I  have  lefk  to  my  yonnger  son  and 
daaghter:"  Held,  that  the  testator's  debts  were  not 
charged  on  the  estate  at  Shap.  WiUtn  r.  Loiieat* 
Ur,  S  Ross.  108. 

A  testator  directs  all  his  debts  to  be  paid  by  his 
eiecator  thereinafiter  named:  then,  after  giving  some 
legacies  sad  an  annuity,  he  devises  .ail  bis  real,  per- 
seoal,  end  copyhold  estates  to  A  B»  and  appoints 
hifflbisezecator ;  the  testator's  debts  sre  a  charge  on 
sll  the  property  which  A  B  tskes  under  the  will. 
Heam/lv.  H^iiafttr,  5  Law  J.  Chanc.  158. 

(P)  Lapsed  or  void  Devises. 

Ob  the  qoastian  being  raised,  whether  the  heir  e^ 
the  fiither  or  mother's  side  Of  the  devisor  should  in-» 
herit  a  Ispsed  devise,  the  Govt  directed  ic  to  be  tried 
by  an  ejectment.  £attiscimi6s  v.  SyndtrcoMb$,  9 
Ken.  15.  Chanc. 

A  testacriz,  bom  in  Scotlsnd,  but  domiciled  m 
England,  ezecotos,  during  sn  occasional  residence  in 
lildiobaigb,  a  dispositioo,  or  will,  in  the  Scotch  form, 
by  which  she  gives  her  personal  estate  to  A,  his  heirs 
tad  fttsignees ;  A  dies  iuher  Ufetime ;  and  fcfterwards, 
the  testatrix  dies  domiciled  in  £ngland,  leaving  per^ 
sonal  estate  here :  Held,  that  though  the  meaning  of 
the  will  muat  be  construed  according  to  the  import  of 
the  terms  in  the  Scotch  law,  yet  the  role  of  English 
law  most  prevail,  and  the  gift  lo  A  is  lapsed.  An- 
ftnther  v.  Chmhur,  4  Law  J.  Ghane.  193, 

By  a  marriage  settlement,  lands  are  settled  on  the 
fixst  snd  other  sons  of  the  marriage  successively  in 
ttil-male;  remainder  to  daughters  of  the  marriage 
is  tenants  in  common  in  tail-general,  with  cross  re- 
SMmden  between  them,  and  the  ultimate  reversion 
in  fee  is  limited  to  the  hosbaod,  who  afterwards,  by 
a  will,  reciting  that  he  was  seised  of  the  reversion 
ia  fee  nmple,  expectant  upon  the  contingency  of  there 
bemg  no  child  of  the  manriage,  or  of  the  death  of  all 
the  children  of  the  marriage  without  issae,  devises 
bis  said  reversion  in  case  he  should  die  without  any 
child  or  children,  or,  there  being  such,  all  of  them 
sbo«dd  die  without  issue :  Held,  that  the  devise  of 
the  Fsversion  is  void.  Banket  v.  Hobne,  1  Russ.  394. 
(in  note). 


sary  to.  obtaan  a/bl  for  a  writ  of  dtsm  elstisit  srtrs- 
mum. 

A  diem  clausU  extremum  oomprehends  all  lands 
devised  before  descent.  And  to  ground  such  a  writ, 
a  scire  facias  is  not  necessary,  where  the  debt  is  of 
record. 

On  the  Court  refusing  a  writ  of  diem  elausit  «r- 
tremum,  they  will  give  the  Crown  their  costs,  iter 
V.  HatteU,  13  Price,  579,  s.  c  M'CleL  106. 


DIGNfTY. 


Qu«rs— Whether  the  Court  will  entertain  a  bill 
to  perpetuate  testimony  to  support  a  dignity. 

Whefe  a  dignity  had  heeh  entailed  on  A,  who 
died,  leaving  two  sons  B  and  C,  and  a  hill  was  iled 
in  the  lifetime  of  B,  by  his  eldest  son,  for  perpetuat- 
ing evidence  of  his  father's  marriage :  The  bjll  was 
h<dd,  on  demurrer,  to  be  unsustainable.  Beifatt  r. 
Chichester,  2  J.  &  W.  439. 

Quare — Whether  the  Court  of  Chaneery,  when 
deciding  on  a  plea,  has  jurisdiction  to  detennine  to 
which,  par^  a  dignity  helonga.  Stratkmore  v.  Strath* 
aiers,  t  J.  &  W.  541. 


DILAPIDATIONS. 

An  action  was  brought  for  dilapidations  by  a  vicar 
against  his  prsdeoessor.  The  plaialiir  declared  that 
the  defendant  was  seiaed  of  the  premises  in  <)uefllion 
in  right  of  his  vicarage ;  and  it  appeared  that  the 
premises  were  copyhold,  and  were  devised  to  the 
Master  and  senior  Fellows  of  Trinity  College,  Cam'* 
bridge,  in  trust,  to  allow  the  vicar  for  the  time  being, 
to  receive  the  rents  and  profits,  (the  charges  to  the 
lord,  and  expenses  for  necessary  reparations,  being 
first  deducted ) :  Held,  that  the  plaintiff  could  not 
maintain  this  action,  as  there  was  no  seisin  in  the 
vicar.     Browne  v.  Ramsden,  8  Taunt.  559. 

The  repairs  which  the  executors  of 'S  deceased  in« 
cumbent  are  bound  to  do,  are  those  only  which  ara 
absolutely  necessary  for  the  preservation  of  the  pre- 
mises^ and  not  those  which  are  denominated  finish- 
ioff  repairs.  And  if  the  present  incumbent  has  re- 
paired with  timber  which  grew  on  the  glebe,  tho 
executors  of  the  late  incumbent  are  entitled  to  be 
allowed  for  the  value  of  such  timber,  in  the  estimate 
of  dilapidations  doe  from'  them*  PernveU  v.  Ceoke, 
J  C.  &  P.  460.  [Best] 

A  sequestration  for  dilapidations  is  in  general  one- 
fifth  of  the  incumbent's  income.  North  v.  Barhir, 
3  Phil.  307. 


DIEM  CLAUSIT  EXTRKMUM. 
Stmkh    That  an  affidavit  of  danger  is  not  neces- 


DISCLAIMER. 

A  disclaimer  may  be,  and  generally  is,  a  speeieB  of 
answer,  and  will  satisfy  the  word  ansissr,  in  an  order 
of  the  Court.    Anon,  3  Law  J.  Chanc.  94. 

Quaere— Whether  a  disclaimer  of  estate  devised 
must  be  by  deed. 

But,  at  all  events,  it  is  no  disolasmer  for  a  person 
to  refuse  taking  under  a  devise,  be  giving  aa  a  reason* 
that  he  claims  the  property  lo  qoestion  under  some 
other  title.  The  disclaimer  (wheiher  it  should  be  by 
deed  or  not,)  must  be  of  the  property  devised.   Daa 


DISCONTINUANCE.— DISCOVERY.— DISTRESS. 


DISCONTINUANCE. 
[Sea  iNDiCTKEirr.] 

B  in«rn*ge  irUlpiDenl,  tba  pirent)  of  (Iia  hai- 
gmnlvd  HD  TBtate  to  CPrtain  truitetv,  ibvir  hFtra 
iBtigDs,  for  [lie  uae  of  IhrniKlTci  during  their 

ted  ihe  luintni  of  them,  Kilb  *  rrnsiadei  in 
,DDie  mtuner  lo  ilic  buibind  and  nife  ;  theo  a 
inrlrr  to  tlie  truaten,  to  praanve  contingent  ra- 
Jen  daring  tbe  liiai  of  the  intended  biuband 
vi(e,  and  ibe  lifetime  of  tbe  Bnr>i>or,  wilb  ra- 
jer  OTor  to  the  farin  of  the  huilnnd  bj^  the  wife ; 

le  Court  haici,  that,  ' 


took  an  ntale  fc 


life, 


e  tiil  in 


le  foi  three  liti 


•riih  li 

I  ani;  b. 


Tjof 


bj  gnoling  ■ 
■in,be«uH« 

by  tenant  int.il  in 
m,  1  Law  J.  K.B. 

B.  &  C.  138. 


E^Hisn.  Dot  d.  Jonti 
a.  c.  f  D.  &  E.  373. 
n  declanlioD   iTar,  mat  in   pumiunce  of  an 

'  ilifl  BgrMmenl,  no  ateps  bad  been  taken  in  tbe 
?,  ii  not  aufficient  to  >uppoiI  the  iIlrgntioB. 
7.ai«  ».  Htai-d,  3  C.  &  P.  190.  [Burroughl 
1  inlictmealcanonly  belegalljdwcanlinned.bj 
\(Iotney  GanenI  eDteriog  ap  mtllt  pmtqaL 
nihil — Tfail  ■  contract  to  diacontiniie  an  indiel- 
II  iatjlegal,  aiid  nnDOl  beeofon.'ed.    Etunrlhy 


deiire  their  alleged  litk ,  ie  a  good  defncp,  buih  u 
tbe  diacoTeij  and  lo  tba  reliFf.  Gait  r.  OitaHalm, 
1  Roaa.  IM. 

France,  in  puranince  of  trntiea,  place*  in  da 
handa  of  an  agent,  appointed  by  the  Spaniah  gwen. 
ment,  certain  mooies,  which  are  appioptialed  bjike 
treaties,   lo   the  aalisfiidiion    of  ceriain  cliisi  rf 

eqniiy  nilt  not  gram  ■  d^ecoverj  and  comniiHiDiii  u 
eiamine  wimeiaen  aW^d.  ia  aid  of  an  aciion  ti[aii{lii 
by  a  plaiatiff,  wbo.lhough  he  hxa  no  claim  undcnla 
treatiea,  demanda  a  poiiion  of  the  fundi  as  bt4a)gnj 
to  him  nnder  the  antLority  of  the  Spioiih  gonn- 
manl,  directing  then  to  be  applied  to  ibe  ecaml 
axigenciea  of  ibe  itati^.  MtudnaM  ■■  Uatitit, 
5  Law  J.  Cbano.  fO,  >.  c.  I  Sim.  6B. 

A  broker,  in  tbe  city  of  London,  mmtiniwni 
bill  of  diacoTBiy,  in  aid  of  an  aciion  brooghi  ifaiHI 
bim  by  hii  employer  for  miacondiicl,  aiihoogli  die 
diacnery  k-jII  tnl^ect  biu  lo  the  penally  of  a  bowl 
girea  by  bim  to  Ibe  cotporaiion,  on  his  idBiiivH. 
Grtn  V.  WtttMT,  6  Lan  J.  Ciianc.  I,  a.  c.  1  Sim. 
404. 


ducad  by  bi)  own  _     _     _   _ 

t  Doda.  141. 

A  bill  of  diacOTery  bad  bepn  genenlly  demnrred 
to  tea  want  of  equity,  ttie  bill  beiitg  in  aid  of  an  ic- 
tion  at  law,  interrogaiin^  tu  certain  fads,  nnd  wheihei 
the  plainlilfbad  not  biought  an  aciion  agaioit  ibe 
defendant,  in  reapect  of  tlie  aabjrcl-maller  of  hi< 
demand,  oremled  by  ihe  deretidanl  pulling  in  la 

with  Ibe  term!  of  an  order  preiiouBlyoblauied  by  bim. 


IT  diacoTory.  Omu  y.  Cnekfcri, 
13  Price,  376,  a,  c.  M'Clel.  185. 

A  plaintiff  It  law  may  be  forced,  in  eqoily,  tomake 
a  fall  di«o*ar;,  with  reapect  to  the  differeDl  itemi 
that  mak*  up  the  anm,  for  which  be  bringa  bia  action 
at  law.     Lampriigi  t.  Rutt,  1  Law  J.  Chanc.  13. 

Frimifeew  diacoiery  ii  incidenlal  to  relief.  An- 
gill  V.  AtgtII,  1  Law  J.  Chfnc.  6,  a.  c.  1  S.  &  S.  BS. 


BOf  tl 


.  laaoiaion.uptoaporiod  more 

I  iwc^tT  yean  diiianl  from  the  time  of  hii  origi- 
oiitrj,  "but  within  iwetity  yeara  after  tbe  eipi- 
"]  of  the  leaie.     B  bringa  an  ejectmert,  and  file* 

II  for  a  diacorarr;  ■  demurrer  to  the  bill  of  dia- 
i>  good,  altliou^b   (be  ajectmeul  might  be 


,  altbougb   (be  ajectn 
Uw.      Wbeieter  tbei 


courtnf.qQitjri 
T.  C(rn(nii,  1  Tl 


baabi 

accouMad  for  by  aome  dia- 

corerture  or  infkncy  for  twenly  yeara.  a 

1 10  interfere.    CliolBiBndilty 


A  pi  a  ill  iff  claiming  ai  heir-al-taw  of 
Elea  a  bill  for  di*co*rry,  and  for  an  injunction  to  re- 
vlraiii  lbs  defendant  from  aetting  op  oufaianding 
i-nui— A  plea,  of  a  fine  lafiad  by  the  molbar  and 
her  Imabind  ;  of  a  dead,  declanDg  lb*  naei  of  tbe 
fine  to  th»  bnabaad  In  fee  i  and  of  a  cooteyance  fat 


DISTRESS. 
[See  Lanblosd  :IND  Tenant,] 

(A)  Who  HAr  nisTHAiN. 

(B)  What  MAY  ei;  TAKEN. 

(C)  Wren,  WHtRC,  AND  how  to  be 

(D;    How  DISPOSFDOF. 

(E)  DiSTRFJS  Fiin   Damaubfeasami 

(F)  DlSTKEM    Kin    PooR-BATEa. 

(G)  Action  tor  an  excrssive  Dwt 
(H)  Action  for  a  Rescue. 

(I)  Fraodolent  Removau. 


(A)  Who  m 

One  of  sereral  co-keira  in  gaiolkind  majiilrtrnni 
he  rent  due  to  bim  and  t)ie  reel,  without  an  eipma 
aatborily  from  bia  ^ro-heirn;  and,  therelbre,  an 
avowry  in  his  own  right,  and  a  cogninnce  ai  tbeii 
bailiff,  ia  infflcient.  I.iigk  v.  Slitphtrd,  i  B.  Mo. 
t97, 1,  c.  S  B.  &  B.  46.>. 

Where  a  leaaee,  by  an  agreement,  granted  tba 
wbcdeof  Iheinlereat  be  had  in  the  remaioderof  tw« 
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tenoB  t  Held,  tbtt  he  coald  not  diBtnin  for  the  rent, 
though  it  appeared  that  he  had  been  paid  one  year's 
rent  under  the  agreement,  and  it  waa  ezpreased  that 
the  amgnee  ahoald  remain  tenant  to  him  during  the 
leasef.  Parmenter  t.  Wtbber,  8  Taunt.  593,  a.  c.  9 
B.  Mo.  6do« 

By  an  incloaore  act,  the  commiasionera  were  di* 
rected  to  aacertain  what  waa  a  fair  corn-rent  for  the 
perwma  occapying  the  lands  to  pay  to  the  lay  impro- 
priator or  vicar  in  lien  of  tithea.  After  the  incloeure 
bad  taken  place,  a  part  of  the  lands  remained  uncul- 
tivated for  several  years.  Subsequently  the  owner  of 
them  pat  in  a  tenant,  upon  whom  the  impropriators 
levied  a  distress  for  the  arrears  of  the  corn-rents, 
which  accrued  during  the  time  the  lands  lay  unpro- 
ductive :  Held,  that  the  dlMress  was  legally  made. 
NewUng  ▼.  Peorse,  1  Law  J.  K.B.  140,  a.  c.  2  D.  & 
R.607,s.c.  1  B.&C.  4S7. 

A  phdntiff,  by  waiving  his  execution,  entitles  the 
landlord  to  diatrain  upon  the  property.  Seven  T« 
Mikill,  1  Ken.  S70. 

Stat  8  Aon.  c.  14,  ss.  6  and  7,  empowering  a 
landlord  to  distrain  for  arreara  of  rent,  after  the  ez* 
piration  of  the  tenancy,  is  not  con6ned  to  a  holding 
over  cortioQsly,  or  of  the  whole  farm ; —  therefore, 
where  a  tenant,  by  agreement  with  a  landlord,  re- 
mains in  possession  of  part  of  a  farm,  after  ezpiratioD 
of  bis  tenancy,  the  latter  may  distrain  on  that  part 
within  nx  months  alter  such  expiration.  Nuttall  v. 
Staunton,  S  Law  J.  K.B.  135,  s.  c  4  B.  &  C.  51, 
s.  c.  6  D.  &  R.  155. 

A  distress  may  be  taken  for  arrears  of  a  rent- 
charge,  created  iy  will ;  although  the  testator  doea 
not  in  terms  give  a  power  to  distrain.  That  power  is 
a  consequence  drawn  by  law  from  the  rent-charge. 
Rodham  r.  Berry,  4  Law  J.  K.B.  802. 

A  distresa  for  double  rent  cannot  be  made  upon 
a  weekly  tenant,  who  holds  over,  after  notice  to  quit. 
SuiUvtm  T.  Biahnp,  2  C.  &  P.  359.  [Best] 

Tbe  right  of  a  landlord  to  distrain  tor  rent  in 
airear,  is  not  superseded  by  his  entering  into  an 
agreement  to  accept  interest  upon  the  arrears. 
Sherrey  v.  Prejt<m,  S  Chit.  245. 

Where  a  tenant  took  possession  of  a  fima,  under  an 
agreement  for  a  lease  ior  ten  years,  at  a  yearly  rent, 
payable  at  Lady-day  and  Michaelmaa,  but  no  precise 
sum  waa  fixed  on  for  the  rent,  and  he  occupied  three 
yeera,  and  paid  rent  for  two,  according  to  the  terms 
of  tbe  proposed  lease :  Held,,  that  the  landlord  might 
distrain,  although  no  lease  was  drawn  up  or  ex- 
ecuted. 

A  niitsm  for  a  tenant  to  have  the  use  of  the  bams 
and  gale-rooms,  for  the  purpose  of  threshing  out  his 
ooro,  and  foddering  his  cattle,  is  a  prolongation  of 
the  original  term :  where,  therefore,  a  tenancy  ex- 
pind  at  Michaelmas,  and  the  tenant  was  allowed  till 
May-day  following,  and  a  rick  of  com  waa  left  on 
the  premises,  the  landlord  having  obtained  an  injunc- 
tion restraining  tbe  tenant  from  caixying  it  off:  Held, 
that  tbe  former  might  distrain  at  any  time  between 
Ifichaehnas  and  May-day,  for  the  rent  due  at  Mi- 
cbaehnas  preceding.  Knight  v.  Bennett,  4  Law  J. 
C  JP.  95,  s.  c.  3  Bmg.  304. 

A  testator  devited  lands  to  his  wife  for  life,  remain- 
der to  his  sons  in  fee,  but  subject  to,  and  charged 
and  cfaarceable  with  the  payment  of  the  yearly  rent 
or  warn  of  SOI.  to  the  defendant  during  her  life,  to  be 
pud  by  testator's  wife  so  long  as  she  uioold  live,  and 


after  her  decease  to  be  paid  by  his  sons ;  Held,  to 
be  a  charge  on  land,  for  which  the  defendant  might 
distrain ;  and  that  an  avowry  for  the  arrears  of  such 
charge  might  he  supported.  Buttery  v.  Aofrinson, 
4  Law  J.  C.P.  108,  a.  c.  3  Bing.  392. 

(B)  What  may  be  tacbn. 

Trees,  abniba,  and  olants,  growing  in  a  nursery 
ground,  are  exempt  from  the  landlord's  distresa. 
Ciark  V.  Gaikarth,  8  Taunt.  431 :  t.  P.  Clark  v.  Cal- 
vert, 8  Taunt.  742. 

In  the  11  Geo.  2,  c.  19,  s.  8,  the  word  "  product" 
applies  only  to  such  products  of  the  land  as  are  sub- 
ject to  the  process  of  becoming  ripe,  and  of  being  cot, 
gathered,  made,  and  laid  up  when  ripe.  Clark  t. 
Gasharth,  8  Taunt.  431. 

The  goods  of  a  principal  in  the  hands  of  his  factor, 
are  not  Hable  to  he  distrained.  GUman  v.  EUon,  6 
B.  Mo.  243,  s.  c.  3  B.  &  B.  75. 

Goods  deposited  by  a  factor  in  a  warehouse  on  a 
public  wharf,  are  not  distrainable  for  rent  due  in  ie« 
spect  of  the  wharf.  Thompeon  v.  Maihiter,  1  Law  J. 
C.P.  104,  s.  c  1  Bing.  283,  s.  c.  8  B.  Mo.  254. 

Cora  sent  to  a  fsctor  for  sale,  and  deposited  by 
him  in  the  warehouse  of  a  granary-keeper,  ia  not 
liable  to  be  distrained  for  rent.  Mutthiu  v.  Siesnard, 
2  C.  &  P.  353.  [Best] 

The  property  of  an  under-tenant  may  be  distrained 
by  the  original  landlord.  Braaier  v.  Tomkhuon,  2 
Ken.  39. 

(C)  When,  where,  and  how  to  be  made. 

Li  trover  for  taking  a  lathe  under  a  distress  for 
rent,  it  appeared  that  the  lathe  in  qoeation  was  in 
the  shop  of  one  S ;  that  the  defendant  (the  land- 
lord of  S),  to  whom  a  certain  sum  was  due  for  rent, 
being  in  the  house,  and  seeing  tbe  plaintiff  in  tbe  act 
of  removing  the  lathe,  interposed,  and  said  that  he 
would  not  suffer  that,  or  any  of  the  other  things,  to 
go  off  the  premises  until  his  rent  waa  paid ;  and  that, 
afterwards,  in  the  absence  of  the  landlord,  the  plain- 
tiff removed  the  lathe,  and  the  defendant  sent  in  a 
broker  to  distrain,  and,  finding  that  the  lathe  had  been 
taken  away,  followed  and  brought  it  back :  Held, 
that  the  act  of  the  landlord  in  the  first  instance  was 
the  oommencement  of  the  distress,  and  that  he  had  a 
right  to  follow  the  lathe ;  and,  consequently,  that  the 
action  was  not  maintainable.  Wood  t.  Nunn,  6  Law 
J.  C.P.  198,  s.  c.  5  Bing.  10,  s.  c  2  M.  6c  P.  27. 

SembU-'ThtX,  as  between  the  landlord  and  the 
tenant,  it  is  not  necessary  for  a  person  to  be  left  in 
possession  of  goods  distrained  for  rent,  and  left  on 
the  premises.  The  tenant  meddling  with  such  goods 
would  be  liable  to  punishment  for  pound  breach,  pro- 
vided the  facts  did  not  shew  any  intention  on  the 
part  of  the  distrainor  to  abandon  the  distress. 

But  quare,  whether  such  a  diatress  would  be 
effectual  against  an  execution  creditor,  or  a  pur- 
chaser for  valuable  consideration.  Stoan  v.  the  £aW 
of  Falmouth,  6  Law  J.  K.B.  374,  s.  c.  8  B.  &  C. 
456. 

A  distresa  cannot  be  made  for  land  and  assessed 
taxes,  until  there  baa  been  a  demand,  and  a  refusal 
or  neglect  to  pay.  And,  if  the  demand  be  made, 
not  of  the  person  who  is  to  pay,  but  on  the  premi»ea 
charged,  a  reasonable  interval  must  be  allowed  be- 
tween the  demand  and  a  distress.  Gibbt  v.  Stead, 
6  Law  J.  K.B.  378. 
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,».».  *  (-rt  of  lh»  P 

liigh  *Dd  low  wKtR-Dirk. 
pr  J.  K.r  "  ~    ' 


dcmUwi,  frilb  tbe 
[pblamn:  H«ld,  tbil 


ll^.M-i 


tb*  tfnt' 


.1  h*l<l 


dUw  J-K.B.«67,>.< 
f  M,«t  H.  19T. 
in  (1.  V„  (hit  wb«e  >  irh«if  oi 


then 


^^»,  iliM  lmr|«  RKwbad 
IH^Iil  b«  *WrMiwd  tor  — ' 


Aod.  tban- 
iba  itb»rf  bj  rop«i, 
da«  in  rcipecl  of  tb*  pra- 
Hiwa  iitnilii-A,  u  tb«  rt|hl  U>  miuch  *acli  tm*oI*  td 
iki  i,li»itwmthmioUUnt—mryfi>rittm^y"»'t. 
M.tiii'i'  *'  (^"f ''  A  I-""  J-  C'P-  lt3>  ■•  c  «  U">K- 

(|J>  tlOtr  UIIPOtEDOF. 

H^hf  itMM»  In  And  ttw  tminl.  is  >  tuffiriMt  »i- 

.iiiiF  •  l—r  *"•)  <■)■  oT  hit  (Oodi  u>d«r  dwlrw. 
NXwIII-t/n-fW.*  fb.  wnrti  Id  (be  ««.  «  W.  &  M. 
,.  rt,  *,  »,  II  w  ih«  prtttic*  to  piy  aier  •uoh  lorplui 
l„  iUm  i*i>*i>I  iwi  not  to  Ibe  ibtriff.  Stutbi  t.  Uny, 
,(**  V.C.I'    H. 

')  Im>  •»ilnl>  W  0»o,  t.  c  fO,  ■■  <■  require!  (hit  > 
i|.l«i«f.<f  MlfmU  h.  mnAt  Mat  »n  mrtion  u  brought 
■Miii*>  iu'lrfi  oMeemfoT  ili»o.«rplm  ifwrt  diiw™ 
Ilia  trt«.  «(j«(*  hy  lb™.  Tt»  bnDgiBg  of  (be  •rtion 
ll  WH  ■  •BllW*nl  d«»«Dd,  Md  ■  tender  doei  nrt 
illiirt'NH  wlih  nwrf  of  it  Stiiipdm  ».  K»i.i*.  < 
l,<iw  i.  K.B.  1«,  »■  9.  *  B,  i-  C.  6e«.  .,  c  4  D.  & 


apon,  not  teaTing  randeiit  to  utirfj  lbs  £r«  d» 
Uubot'i  demvid,  aader  k  vcmat  of  aiifUMM 
command  ing  bin  ID  mike  a  diatnai  apon  Um  fnOt 
01  tbs  tBoanl,  and  to  aeU  ibo  uma,  uolen  Ihf  aU 
and  cbuna  wtn  paid  wilbin  (oar  da^,  and  rMin 
(be  oierplui  on  demand:  Held,  Gnl,  Ihatlhtfcn 
diitrtw  wM  lerolai ;  for.  wbatern  mighl  faiM  )»• 
tbe  iBOPaM  oftbn  landlord!  aa  betweea  (hxsMlm. 
■a  batWMU  ihem  and  tbe  Ime-lenaal,  tbej  "" 
iBnaottn  common,  and  entitled  eacb  toaNpuan 
diitreaa.  Secondly,  'bai  Ibe  dofcndaBl  WM  «t 
within  tbe  prtKeciMD  ef  the  ti  Geo.  3,  c.  U,  ■.  6. 
which  nqiDKa  a  preTiooa  demand  of  (he  paniMl  uj 
CQfj  of  the  oananl )  for  altbougb  th*  atiict  lipl  ■ 
iHopMty  o(  Ibe  terre-ienuil  in  the  foodi  W  aa 
been  allered  bj  lla  f  rat  diatina,  and,  Ibemfcra.  ™ 
aeie  •ainue  of  (hem  wai  in  obedience  le  tbt  *>- 
rant,  y»t  that  •eiiurc  ihould  hi™  been  Bide,  tirij«« 
to  the  r"-"ialiaK  bonlien  upoo  Ibe  |Oodi  ;btn.'^ 
haiBg  been  10  made,  all  the  ovineer't  mbwqMl 
acta  exceeded  bii  authority  ;  and  thotefoTs  u  «e(i» 
OB  tbe  caae  wa*.  mainUia*ble  by  the  laadl^ 
recorar  from  him  tlieportitM  of  r«tlrf"ia»***' 
Whiltn  1.  BeiTli.  I  M.  &  Y.  107. 

The  gooda  of  the  aar«an<  of  an  ambi^dof  "N 
doe*  not  naide  with  bi>  muter,  hot  rt»U  •"* J"™ 
ID  I  dialant  bouae,  and  lake*  iodgen.  "i^*" 
be  diaOained  far  pDor-nuB.  Noarfla  •.  I'V^-. 
LiwJ.  K.B.  181,  a.c.  IB.&C.554,  t.e.Il'-* 
E.l)33. 


,bn  trianl  for  her  own  .hare  of  the  rent     Wh, 
(..(liffwaainpoMf"™. 
inroflhe  poor,  baring 
Ihina,  diiimoed  for  a  poor  i 


(G)  Action  t- 

Aa  action  lot  an 
:■  of  a  bdgar  againii 


ocCBpiea.       Fither  v. .!'("', 


|rih*r  whb  tU  l»oa«f..-it  wa>  bolden,  that  (be 
'(,iil«*l  rf  tU  l«aBt  jo«HI*d  iha  landlord  iQ  detuo- 
Uit  tlia  looile  OB  tbe  pwmiaei  beyond  tbe  propel 
III',  rf  Mlllni.     FUIi4r_,r.  AlfT.  «  C.  S  P.  374. 

(£)  Ul«miIM  Ton  D*ll*OS  KAiABI. 

MIlB'P  dliwioed,  darmie  foaaant,  were  pot  into 

, ,|.|„.iM*,  tb*  wife  of  the  party  diairaiomg  wy-" 

|ri(,  llial  Ibey  "•"  V^'f  '"  be  "ent  to  a  pahlic 
,„\,m\.  Tli.  owner  lendeied  amend,  (o  the  *if.,  -ho 
Uil  »rl"'l  (or  hat  btiaband  on  aimilar  occaiiooi  Oe- 
ft,r.,  II.M,  thai  tb.  "'>•'"  ™,VVT'lM 
limiwdy.  Ttr^nii.  Poictll.  5  Law  J.  C.P.  159, 
■.a.4.i)lni.  tSO, 

(F>  Fob  Poob-htm. 

tlHlll  of  the  plough  are  diati«imble  fct  the  poor- 

Iklaa.     lluUhint  t,  mniaW,  «  Ken.  «04.  ».  c.  1  ■ 

"  A'paroai  of  Und  w.a  deniiaed  by  four  penone  at 
on.  eSdr.  rent,  to  be  di.ided  and  pa.d  »para.ely^ 
and  one  of  iha  font  di.lrained  upon 

"the  rent     

irchward. 
of  the  eiiBiiag  oii- 

«  a..™-"--. ;e;<»niedawaj.and 

.old,  Within  fcau  day..  P«t  of  "be  prop"*?  d-tr«»4J 


under 

P.  374.  [Bi     _ 

An  action  on  iha  caie  lie  a  for  an  eicc 
when  the  tenant  baa  tendbrrd  (be  m 

""'"•        -  Law  J.  K.B.  64,  i.  c.  1 


S  C. I4i. 
diitreai    Thi 


9  D.  &  R. 

A  Iwidlard  made  an  < 
tenant  immediately  entered  into  an  acra*"^''!^ 
liaog  the  landlord  to  hold  poaaeanoo  for  a  ln{^ 
of  time  after  the  S'*  ilaya  abotild  be  eipired.  »  ** 
the  nTOpartv  hv  piiTais  contnct,  and  la  diipfM 
wilk  «  w™-"--'.  The  Coort  held,  tbt"* 
■n  agreement  did  not  dapriTC  the  lenail  of  >* 
reimedy  by  actioo  far  damagea  (or  the  eiceame  «»■ 
(ren.  H^jUoiirbfrv  *.  BocUaiiH.I  LawJ.  K.B.IH 
a.  c.  2  B.  St  C.  8J1.  (.  c.  4  D.  &  R-  .S39-  . 

Two  weeka'  ren(  being  m  arreai  ft  nn  ™  "'f'^ 

hia  refuaal  to  do  ao,  dialiained  an  aiii'  I-  '>'  fu'""^ 
wonb  the  amount  o(  three  weoke'fL^iL.  i>VQ  ^'" 
#1B  one  of  a  like  deactiption,  bnl  ot  Ic?-  "'°f '  r. 
aaScient  to  cotbt  the  rent  actually  lllJ^' :  l^'^'  "" 
the  tenaot  wia  entitled  to  recoTor  in  iin  ncuoa  • 
tbe  caae,  (bt  an  exceiaire  diatran.  Suiir"*  '■ 
Buhip,  5  Law  J.  C,P.  8.  i.  c  S  C.  *  P.  S*'- 

(H)  For  a  Rescoe. 

Samtfc— That,  in  an  aOtion  on  tbe  a««  f*^ 
retcne  ofgooda  lakeo  under  diairea.  (or  root ""  "^ 
it  ia  not  neceaeiiy  for  the  plaintiff  to  tel  oot  the  <l» 
creMine  the  domiae  Irem  bimaolf  to  the  ttou 
Dmfav  T.  SeM.  4  Law  J.  K.B.  60. 
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(I)  Fravdulert  removals. 

Tbe  44h  section  of  11  Goo.  f ,  c.  19»  whkb  gives 
the  landlord  a  right  to  spply  for  ft  warraat  to  ttro 
Jutioes  of  tbe  Pesco  ia  mftttere  under  60/.,  doee  not 
xender  it  compaleocj-on  tbe  landlord  to  have  lecouree 
to  the  eoaiMary  remedy^  and,  tberefoie,  doea  aoC 
ovt  tha  eoperiof  courta  fcon  interiehng. — Stmbh, 
that  reaMiviag  cattla  from  the  premieee,  lo  a  place 
where  tiMy  are  noC  likely  to  be  found,  aUhoogh 
tamed  into  an  open  field,  ie  a  conoealaieat  within 
the  meaaii^  of  tbe  act :  Held,  aleo,  that  this  it  a  i»> 
medial  and  not  a  penal  act*  Sumky  ▼•  WhmrUmf  9 
Price,  301. 

In  an  aotioo  foonded  on  the  ataiote  11  Geo*  fl, 
e.  19,  a.  S,  againat  a  party  for  aiding  and  aaaiating  tbe 
tenaat  in  tbe  fraodnlent  removal  of  hia  gooda,  wicb 
iaient  to  |nreveni  the  landlord  from  dietrainiog  them, 
it  ia  iacnmbent  on  tbe  landlord  not  only  to  proTo  that 
the  defiendaBt  aerified  tbe  tenant  in  aucb  linnduleDt 
removal,  bat  akao  that  be  waa  privy  t»  t^  fiaadalaat 
intent  of  tbe  tenant,  ■ 

ScmMa— That  tbeatatote  ia  ao  far  penal,  (bat  it  aa 
jDCDmbent  in  an  action  by  tbe  laadlord  againat  a 
third  party,  kr  aaaiating  tbe  tenant  in  ancb  fraada- 
leat  fwnoval,  to  bring  tbe  caae  by  atrict  proof  within 
the  worda  of  tbe  firal  aectioa.  BrooAer  t.  ^ealtai,  6 
Law  J.  K3.  575,  a,  c.  8  B.  &  C.  597. 

Tbe  remedy  given  by  atat.  11  Gea  t,  c.  19,  a.  4, 
ia  oamulative ;  and,  therefore,  doee  not  ouat  tbe 
oonrta  of  law  of  their  juriadictioo. 

In  an  action  on  the  11  Geo.  S,  o.  19,  it  need  not 
be  proved  that  a  diatieaa  waain  contemplation :  ahew- 
tttg  that  rtfnt  waa  in  arrear  at  tbe  period  of  tbe  re- 
moval, wiN  anifice.  * 

In  an  action  on  tbe  11  Geo.  2,  c.  19,  for  aiding  in 
a  fraadolenc  removal  and  concealment,  tbe  acta  and 
ordeia  of  tbe  tenant  are  admieaible  evidence  of  tbe 
fraad.    Stinky  v.  WharUm,  10  Price,  138. 

Toaopport  an  action  on  the  1 1  Geo.  S,  c.  19,  against 
a  tenant  for  a  fraodnlent  removal,  it  ia  aofficient  to 
prove  that  the  property  waa  removed  with  hia  privity 
and  conaent.  Litter  v.  Brown,  3  D.  &  R.  501,  a.  c. 
IC.&P.  181. 

And,  umbU,  it  need  not  be  proved,  that  the  re- 
moval took  place  in  tbe  night :  a.  c.  1  C.  &  P.  ISl. 
£Park] 

For  tbe  gooda  of  a  tenant  may  be  ^qdulently, 
when  not  dandeatinely  removed ;  and,  therefore,  if 
tbay  are  taken  away  in  tbe  daytime,  and  with  the 
ktt<m)edge  of  the  landlord,  yet  he  may  give  evideace 
of  beiag  deceived^  and  of  baTing  a  fraiiui  coaamitted 
on  him,  and  cooaequeotly  may  follow  tliem.  Opper- 
aMm  V.' Saii(&.  2  Law  J .  &.  B.  108,  a.  c.  4  D.  &  R.  33. 

The  order  and  adjudication  of  two  joaticea,  made 
on  11  Geo.  2,  c.  19,  a  4,  for  fraudulently.and  clan- 
deetinely  removing  the  gooda  of  a  tenant,  not  eaceed- 
ing  501,  in  value,  in  order  to  avoid  a  diatreea  for  rent, 
naed  not  enomerate  or  apecify  the  particular  gooda 
alleged  to  have  been  removed,  hot  muat  find  the 
▼aloe  of  them.  Rtx  v.  RabbitU,  3  Law  J.  K.B.  S30, 
a.  c  6  D.  &  R.  341. 

A  tenant,  being  in  inaolvant  circttmatanoea,  aold 
Ua  atock  and  effects  by  aaction,  at  which  aale  baa 


To  avoid  a  distraia,  tha  sen  reaaoved  tha  goode  from 
tbe  farm  to  hia  awn  bouae :  tbe  landlord  followed 
and  took  them. 

Tbe  Coort  held,  in  an  notion  for  tieapaaa,  for  en- 
tering the  booaaand  taking  the  gooda,  that  it  lay  in 
the  aon  to  ahew  hia  property  in  the  gooda,  and  under 
aacb  circvmataneea,  poaaeamon  ahme  waa  not  aof- 
ficient to  maintain  an  action  of  trespaas*  WkHduad 
T.  Fithgr,  3  Law  J.  K.B.  45. 


DISTRIBUTION. 
[See  Executor  and  Administrator.] 

Tbe  custom  of  the  provinoe  of  York  la  ezdnded 
wherever  an  executor  ia  named.  When  a  ahare  of 
tbe  raaiduary  peraonal  aetata  of  a  testator,  who  diea 
domiciled  within  tbe  eaatom  of  the  province  of  York, 
becomes  lapaed  bj  tbe  death  of  one  of  tbe  realdnary 
Jagateeo  in  tbe  tevtator'a  lifetiane,  tbia  lapaed  reai- 
doary  abara  will  be  diatribnted,  not  according  to  tbe 
coaSom,  but  according  to  theStatote  of  Diatribotiona. 
Wilkinson  t.  AihinMw,  1  Law  J.  Gbano.  its,  a.  c.  1 
Turn.  «55— «57. 

Tbe  diatribution  of  the  peraonal  property  of  a 
Britiah  domiciled  aobject,  who  diea  inteatate,  ia  to  be 
governed  by  the  law  of  that  part  of  tbe  Britiah  em- 
pire in  which  he  waa  domiciled  at  the  time  of  hie 
decease.  -  CurUng  v.  Thornton,  t  Add.  14. 

Property  diatribouble  imder  a  certain  law,  in  case 
of  iatestaoy,  does  not  apply  where  the  party  ia  a 
domicile.     Ctartit  v.  'Dwrntont  t  Add.  21. 

A  teatator,  domiciled  and  resident  at  tbe  time  of 
his  death  in  tbe  psovinos  of  York,  makes  a  will,  by 
which  be  appoints  hia  ezecutora,  who  do  not  take  tlte 
reaidue  of  hia  personal  estate  beneficially  ;  but  makes 
no  daapoaition  of  the  beneficial  lottTcat  in  that  reai- 
dua:  Held,  that  the  residue  ia  to  be  diatribnted 
according  to  tlie  atatute  of  diatribotiona,  and  not 
according  to  the  cuatora.  Fu%gtrald  v.  FitU,  4 
Law  J.  Chano.  170,  s.  c»  1  Russ.  416. 


DIVORCE. 


waa  tbe  principal  pordiaser.  The  son  permitted 
the  things  which  be  bought  to  remain  on  the  Hxm 
mosriy  two  yaais,  during  which  time,  tbe  receipts 
iem  feat  wan  atiB  given  ia  tha  name  of  the  father. 


[See  Baron  and  Feme,  and  Marriage.] 

A  divorce  is  not  barred  by  the  non-establisbmant 
of  tbe  consummation  of  tbe  marriage.  Patrick  v. 
Patrick,  3  Phil.  496. 

A  divorce  bill,  charging  the  hoaband  with  adultery 
and  unnatural  practices,  admitted  to  proof.  Mogg 
y.Aftf^,  2  Add.  292. 

Ill-treatment  of  the  wife  by  the  huaband,  or  tbe 
huaband  by  the  wife,  can  only  be  remedied  by 
divorce,  on  the  ground  of  cruelty.  Oraie  y.  Ormt, 
2  Add.  382. 

If  the  wife'a  adultery  be  proved,  a  divorce,  at  tbe 
instance  of  the  huaband,  ia  not  barred  by  shewing 
his  improper  conduct*  SuUivan  v.  Su/iivon,  2  Add. 
299. 

Wheroa  deed  of  separation  between  husband  and 
wife  ia  aa  worded  as  to  be  fonnd  a  preanmption, 
that  adultery  will  be  recognized, — a  divorce  cannot 
be  obtained  on  tha  ground  of  adultery,  unleaa  that 
presumplion  be  labuttad.  harktr  r.  Ji^ltar,  t  Add. 
285. 

Pending  a  divorce,  on  the  ground  of  illegaUty  in 
a  marriage,  parties  interested  in  tiia  arent  may  be 
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allowed  "  to  M*  pnMMdingi  ia  tin  etuu,  to  l*r  u 
relolea  H>  the  muriige."  Ifmlagu  t,  Montagut, 
2  AJd.  57*. 

A  bmbtnd  may  be  btired  hvai  hi*  ri^ht  of 
diioTCe.irhUforgiTBDeuarbii  wife's  idullwjEia 
ba  c.illected  froE 


•rifeinati 
<r  bar  hucbiDd'i  cnielt] 


it  for  a 


iber.i 


Itr,  (be  U  boi 
id  tfait  lucb  ill 


mcnl  bad  been  eipcHenced  by  ber  iritbout  btrfaiT- 
in;  pro'oked  it  by  her  own  mieeoiiducc.  Bal  T, 
Boi.  1  ldd.41I. 

Ft oor of  incident  fuoiliaritiei  between  ■  wife  mod 
a  Diudicil  attcDdanl  in  the  hmily  at  tba  boaband — 
Held,  to  afford  apraiumpIioDof  adultarj.aiid  aeof- 
licient  ground  Hat  a  divorce. 

Afier  lentenc*  of  i 


iridenoe  upon  in  appeal  to  the  Uonaa  of 
Lords,  13  affect  tbe  aentence  on  tba  JudomeBt  of 
affirmaniia.     Bagu  r.  Baillit,  S  Bligh,  491. 


Under 


DOCKS.  ■ 
[See  Statuti.] 

n  act  of  parliai 


ilii[a  from  tbe  pajmenl  of  the  eame  port  or  toll 
dull?! "more  tbin  once  fortberaice  Tojageout  and 
homt',  nMwitbatandiag  anch  ahip  or  Teiaal  mighty 
out  aud  r>1um  with  ■  ioiding  of  goodaor  mercban- 
iliua  :"U«ld.thal  a*e**el  biTJng  cleared  out  of  port 
at  Hull,  with  a  cargo  of  goodi  for  Mogadore,  on  the 
coast  ot  Africa,  which  ibe  diecbirged,  and  there 
looL  in  anutber  cargo  for  London  i  ditcbai^ed  the 
eamf>  at  London,  and  took  in  a  caijo  for  Hull,  with 
wliicli  alie  arriTed  at  Hull,  eonatituted  two  diatinct 
TOyn^ea,  and  was  not  within  the  exemption.  Tht 
Duck  Cavpaay  ol  Kingtim-vfcn-Hull  T.  HuMing- 
do„,aChit.  597. 

A  mojopoly ,  or  eicluaire  right,  cannot  be  infened 
from  duublful  wotdi  in  an  act  of  parliameDt;  it 
must  be  giien  in  eipreaa  tenna. 

'i'he  Dock  Company  at  Kingston-upon-Hnll  haTe 
not  Uie  ligfat  of  inaiating  tbai  all  goodi  landed  at 
tbeii  irliarra  shall  be  carried  and  eoDveyed  by  tbeir 
labouran ;  but  each  mercbsDl  may  employ  bia  own 
labourers  at  tba  whsrfa.  Hull  DMk  Campma  t.  La 
JUu><-Iu,3Law  J.  K.B.  10. 

Tbe  UcnitBtJon  in  tbe  Dock  Act,  99  and  40  Geo. 
3,  nhich  requires  that  actions  for  anything  done  in 
pursuanie,  or  under  colour  thereof,  •ball  be  brought 
wilbin  three  nionlhs,  in  tbe  name  of  tbe  treaaurer, 
a[iplii-B  10  LTovet  a|;aiDat  tlie  treainrerof  the  Weit 
India  Udcli  Compiny.foTTeruaing  to  deliTerarliclea 
deposited  in  tbe  Weal  India  Dooke.  S*ltick  r. 
Smith,  a  C.  &  P.  «84.  [BeslJ 


DONATIO  MORTIS  CAUSA. 
[See  Deed.] 
n  uoTlgige  will  not  p*M  i*a 


moTi,!  Ffluid  by  I  delifer] 
the  bonit,     Duj 
Uw  J.  Chane. 


•.lau,  1  S.  &  S.  199,  a 


1  offended,  on  a< 


p  bid 


husband.)  ds- 


waa  reconciled  to  ber  i 
elamd  to  a  common  friend  bii  pur^ota  ..  .  _ 

further  prvrision  for  his  daughter.  Being  oa  bii 
desib-bed  snd  nnsbleto  write,  ha  wtaurged  bythtl 
friend  to  make  a  gift  to  bis  danghti-r  of  ceitua 
monies, lecnred  by  mortgage  and  bond,  and  eipreiilf 
anented  to  that  propoul.  In  the  evening  of  Ihi 
nme  day,  being  Ihtn  unable  to  apesk,  bu  was  n- 
minded  by  the  sane  friend  of  the  tranaaFtion  of  Lb' 
morning,  and  the  deeds  of  mortgag«an>t  bond  Knif- 
ing tbe  monies  being  produced,  he  wsi  iuliiiaed 
that  it  waanecMsary  laeonErm  thegift  by  adelirwr 
of  Ibe  deeda ;  and  the  friend  propoaed,  vitb  tk 
fatber'a  penniaaton,  to  band  orar  the  deeds  to  bti 
daughter.  Upon  ihia  proposal  tbe  father  midtai 
inclination  ofhia  bead,  and  tbe  triend  then  binded 
tbe  deeda  acroes  the  bed,  whan  tbe  father  was  lyieg, 
to  tba  dsughlar  on  tbe  opponite  itde  ;  v\itrr\ifca 
the  father  placed  the  hand  of  the  daughter  upoa  dia 
deeda  and  pressed  it  with  hia  owi  band  foi  nice 
minutes,  and  appeared  aatished  with  •rbai  he  bad 
dona.     Hie  deaJa  in  queation  oonnslrd  of— 

1.  Aoonreyanos  in  fwoflandsto  secure  i^^9n, 
with  tbe  usual  ooTenant  forpaymsit  of  tbe  icDuej 
lant,  and  a  bond  by  way  of  EoUatsral  aecurilr. 

).  Anasaigninantoranu>rtg;agedebiari^30,tt»l, 
andof  a  jodgmentfortlitlnim.recoserrd  on  ibuid, 
with  a  conveyance  of  tbe  land,  and  the  usual  tar- 
nant  lor  payment  oF  tbe  money. 

(hat  the  property  in  tbe  deeda,  and  tba  ri^bt  to  re- 
cover the  money  secured  by  them,  paeard  if  di* 
delivery  followed  by  tbe  daaih  of  llie  douor.iad 
that  the  real  and  personal  representalirBi  of  i)<s 
donor  were  trasteea  for  tbe  donee,  to  mail  the  gift 
cffectnal.    Du^U  v.  EIimi,  1      '~ 


A,  previous  to  his  msrrisge  with  an  inbat,  *bn 
had  no  fortune,  by  an  indeniare.  lo  «hicb  htr  TiibR 
was  s  party,  grsnred  a  i 
trusleea,  for  ber  during  her  life  ;  after  hie 
bs  in  bar  of  dower,  and  issuing  out  of  carliia  lasiU. 

had  no  power  of  charging  any  joiniuis  on  theae 
landa.  but  it  waa  during  his  life  confirnird  br  tba 
rsmainder-nau,  wbo,  A  not  having  any  souj,  bKime 
entitled  in  poteeasion  to  the  lands  upou  A'ldeath  : 
Held,  that  tbe  widow  was  barrMl  of  til  claim  to 
dower.  Cor^MT.  Cortei,!  Law  J.  Chsuc.  I0»,  *.  c- 
IS.  &S.6lf. 

An  attendant  teim  having  become  rested  in  tbe 
wile  of  the  owner  of  tbe  inberitaore,  aa  Ibe  adnu- 
nialratrix  of  the  liualee,  and  her  husband  Wraming 
bankrupt,  bis  aaaigneea  agree  to  sell  the  estate,  sod 
file  a  bill  for  a  apeciCc  performance  of  ibe  agree- 
ment, pending  which  suit  the  hnsbaod  dies:  Held. 
that  tbe  widow  waa  not  entitled  to  dower,  tbat  sJia 
waa  bound  to  sssign  the  term  to  the  purcbsscr,  and 
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wife,  and  if  A  B  should  have  no  children,  chiM,  or 
inane,  the  said  estate,  on  the  death  of  A  B,  to  be- 
come the  property  of  the  heir-at-law,  subject  to 
legacies,  2(c. :  It  was  holden,  that  the  wife  of  A  B 
was  eatitled  to  dower  out  of  the  de?ised  premises. 
Moody  ▼.  King,  2  Bing.  447. 

It  is  lor  the  widow  to  elect  whether  she  will  hare 
her  dower,  or  take  under  the  will.  Dickum  ▼. 
fio^innm,  1  Jac.  503. 

A  bill  for  dowry  must  shew, either  thai  the  husband 
was  seised,  or  that  he  was  prevented  from  being 
seised  by  a  fraud  committed  on  him. 

If  it  shew  that  he  was  not  seised,  and  allege  that 
his  want  of  seisin  was  occasioned  by  a  fraud  com- 
mitted, not  on  him  directly,  but  on  an  ancestor,  from 
whom  he  claims  as  heir,  a  demurrer  to  the  bill  will 
hold.     Bahtr  ▼.  Bond,  1  Law  J.  Chanc.  I94w 

If  on  claim  of  dower  by  husband  and  wife,  the 
hoaband  dies,  it  seems  the  suit  may  proceed  without 
a  tapplemental  bill.     Mols  v.  Smith,  1  Jac.  495. 


DRIVING. 


In  an  action  on  the  case  for  neglig^t  driving,  the 
fbllowiDg  general  rules  were  laid  down ;  Ist,  That, 
in  meeting,  each  party  shall  bear  to  the  left.  Sdly, 
That,  in  passing,  the  foremost  person,  bearing  to  the 
left,  the  other  shall  pass  on  the  off-side.  But  the 
driver  of  a  carriage  is  not  bound,  under  all  circum- 
stances, to  pass  another  carriage  on  the  off-side ;  he 
may,  if  the  street  be  very  broad,  go  on  the  near  side. 
Sdly,  That,  in  crossing,  the  driver  should  bear  to  the 
left  hand,  and  pass  behind  the  other  carriage.  Wayte 
V.  Carr,  1  Law  J.  K.B.  63,  a.  o.  2  D.  &  R.  255. 


EASEMENT. 

A  right  to  an  easement,  (as  a  drain,  a  water- 
eoorae,  or  the  lihe,)  through  the  land  of  another,  is 
«  freehold  right,  and  can  be  created  only  by  deed. 
But  a  mere  licence  for  such  an  easement  may  be  by 
parol ;  because,  until  it  be  acted  upon,  it  may  be 
countermanded.  Hewlins  ▼.  Skipham,  4  Law  J. 
K  J).  241,  s.  c.  5  B.  &  C.  221,  s.  o.  7  D.  &  R.  783. 


ECCLESIASTICAL  COURT. 
[See  Simony  end  Practice]. 

The  warrant  under  which  a  person  is  imprisoned, 
for  not  obeying  the  sentence  of  an  ecclesiastical  court, 
for  having  spoken  slander  of  a  woman,  must  set  forth 
that  it  was  slander  ecclesiastical,  that  the  Court  of 
King's  Bench  may  be  satisBed  that  he  is  not  impri- 
son^ for  having  uttered  slander  of  some  other  spe- 
cies. Rex  V.  Moby,  2  Law  J.  K.B.  34,  s.  c.  3  D. 
&  R.  ^0, 

No  jurisdiction  is  rested  in  an  ecclesiastical  judge 
over  the  trustee  under  a  will.  Therefore,  a  trustee 
who  had  been  committed  upon  a  do  eontumaee  cn- 
friendd,  under  the  53  Gea  3,  c.  127,  for  not  exhi- 
biting an  inventory  of  the  testator's  goods,  wna  re- 
leased ont  of  custody  by  the  Court  of  King's  Bench. 
Bis  V.  Jenkint,  3  D.  &  R.  41. 

The  statute  27  Geo.  3,  c.  44,  for  restraining 
ecclesiastical  suits,  in  respect  of  fornication  or  incon- 
tinence, to  a  commencement  within  eight  months 
from  the  time  of  the  offence  committed,  applies  to 

DiOKST,  1822—1828. 


such  offences  when  committed  by  tlie  clergy  as  well 
as  the  laity,  and  restrains  such  suits  accordingly, 
when  brought  for  the  reformation  of  the  manners  or 
the  health  of  the  soul  of  the  offender. 

But  when  a  suit  be  brought  in  the  ecclesiastical 
court  against  a  clergyman,  for  the  purpose  of  depri- 
vation, or  any  other  purpose  merely  clerical,  such 
offences  may  make  a  part  of  the  charge,  although 
they  may  have  been  committed  more  than  eight 
months  before  the  commencement  of  the  suit,  free 
V.  Burgoyw,  4  Law  J.  K.B.  266,  a.  c.  5  B.  &  C.  400, 
S.C.8D.&R.  179. 

Qtutro — Whether,  under  the  122d  Canon,  the 
Arches  Court  has  in  any  case  authority  to  pronounce 
a  sentence  of  deposition  or  deprivation.  Saunder  v. 
Datfier^  1  Add.  291. 


EDICT. 

If  a  modem  edict  does  not  appear,  it  cannot  be 
presumed,     la  Louis,  2  Dods,  263. 


EJECTMENT. 

[See  Landlord  and  Tenant,  Lease,  and  Mbshb 

Profits.] 

(A)  Where  maintainable. 

(B)  Between  Landlord  and  Tenant. 

(C)  Declaration  and  Service. 

(D)  Notice  to  appear,  and  Appearance. 
E)  Consent  Rule. 
'F)  Pleadings  and  Evidence. 
[G)  Judgment. 
[H)  Execution. 
(I)  Costs. 


(A)  Where  haintaii^able. 

The  owner  of  the  soil  may  maintain  an  ejectment 
for  land  which  is  part  of  the  highway,  because, 
though  the  public  have  a  right  to  paas  over  it,  yet 
the  freehold  and  all  the  profits  belong  to  the  owner; 
and  in  such  an  action,  it  is  sufficient  if  he  bring  the 
ejectment  for  the  land,  without  mentioning  the  build- 
ing, except  where  the  building  is  a  messuage,  and 
then  perhaps  it  ought  to  be  particularly  named. 
Goodtitk  V.  Alkir,  1  Ken.  427,  s.  c.  1  Burr.  133. 

An  incumbent  may  sustain  an  ejectment  to  recover 
the  immediate  possession  of  glebe  lands,  notwith- 
standing any  tenancy  recognized  by  bis  predecessor. 
Doe  a.  Kirby  v.  CarUr,  1  R.&  M.  237.  [Littledale] 

The  assignee  of  an  insolvent  debtor  may  maintain 
an  action  of  ejectment,  under  the  1  Geo.  4,  c.  119, 
8.4,  without  producing  the  original  order  for  the 
discharge  of  the  insolvent.  Doe  d.  Ibbetton  v.  Land, 
3  Id.  fie  R.  509. 

Under  the  1  Geo.  4,  c.  119,  and  3  Geo.  4,  c.  123, 
the  proviMonal  assignee  of  the  Insolvent  Debtors 
Court  may  sustain  ejectment.  Dos  d.  Clark  v. 
Spencer,  2  C.  &  P.  79. 

To  enable  the  visitors  and  feoffees  of  a  free  gram- 
mar-school to  bring  an  ejectment  for  the  recovery  of 
the  possession  of  the  school-house,  &c.  against  a 
schoolmaster  dismissed  for  misconduct,  his  interest 
mast  be  shewn  to  have  been  terminated  in  a  regular 
manner.  In  order  to  effect  this,  he  should,  before 
dismissal,  be  summoned  and  heard  in  answer  to  the 
charges  forming  the  ground  of  such  dismissal.    Doe 
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EJECTMENT— (■BtwBBB  L*wn.omj)  and  TeMANt). 


J.  T'lWMt  >.  Gartlm,  f  Law  J.  C.F.  17,  i.  c.  1, 
UiBK-  .t>l,  1.  c.  S  B.  Ho.  360. 

No  (iKtiaiat  cm  ba  bnnght  by  ■  pliintiff  in  « 
bill  ID  rrMrkii  lh«  wtting  up  of  autslu<ling  teisii, 
brtui*  lb«  hsarinK  of  tba  cmins,  milMi  bj  Irare  of 
Ibe  I'ourt.     Bfr  *.  Ward,  1  Ju.  194. 

'I'o  nppwt  (JMtBtfiii  for  daim,h  mDMh»«bMm 
■  ai^nrd.  D«t  d.  IVull  r.  KaU,  t  C.  &  P.  490. 
[G.Vrow] 

PiiunaoD  fbt  maoj  jrvan,  ander  ■  daed  declan- 
XOry  uf  k  b«D*fici>l  iotera*!,  in  wliicii  a  coreniiit  M 
convoy  ibe  Ipgil  ««*»  ii  isHrted,  will  nOt  raiaa  a 
pTTdiniflioi)  that  XKb  etimM  hu  been  coDTajed  (a 
ibcponMMn,  DOrrDtiiletbem  to  bring  aDrjeOtmail. 
GixHlHg\t  T.  SvjiiMMr,  1  Ken.  3B5. 

Till'  ilpTJiMi  of  thB  bcir-at-law  may  maiaUiD  an 
aclioii  or  rJNlm«it  a^fainM  (be  deacendant  of  tba 
ivndi'p,  wbrre  tb*  Irnaot  for  life  Laa  aold  tbe  ettala, 
noln-ithilaadiiii  then  bu  been  a  potaMuan  ot  ap- 
wardti  of  twenty  yean  ;  br,  aflei  tba  dealfa  of  tbe 
Ifimnt  fa  life,  the  KiirfH  ii  a  teoaat  at  mfftnmt*  to 
Iho  h(ii^t-law,  aad,  tberabn,  do  diMeuio  of  the 
bi-ir-nl-law  baTiug  lakeD  F^ace,  then  ■■  not  a  deeceut 
ceil  HO  u  to  bar  bim  or  lii*  deTiseee.  Dot  >.  Hill, 
I  1.1IW  J.  K.B.  37,  ..  c  I  D.  6t  R.  38. 

A  U.eaiBad  in  fee  oF  in  undiiidnl  noiety  of  as 
eilll»,  by  her  wUI,  nade  many  yean  before  bar 
death,  iletiaed  tba  i«n*  to  her  ocpbew  and  two 
iiiecTK.  (B  teniBta  in  eaminon-  One  of  her  nieoei 
bafihn  ilietl  in  ber  lifMiaw.  learini  an  inbnl  daugb- 
tir,  A  II.  by  inolber  will,  but  which  the  nenr  eie- 
ruiKiI.  iLB*i»d  the  e*»t«  tn  ber  nepbrw,  her  eunii- 
lal  infinl.  Upon  the  death  of  A  B, 
*UTTi*ing  niece  by  deed  coienanled 
to  cmiy  hrr  UDeiecuted  wilt  into  effect,  aad  to  con- 
vey aai-  Ibird  of  the  eeuie  to  a  Iruilee,  fbi  the  infint 
when  (he  allained  t"emy-one  year«,  or  lo  her  ihub 
it  nhi'  ihoald  die  befoie  twenly-ooe,  leading  icy  ;  or 
ollierwiw  to  tliBOiMlToB  again:  but  do  coDTeyance 
«M  eipr  eiecDted  in  punuBnce  of  the  deed.  The 
InfiDl  died  uodei  age  and  witboat  iuue  ;  but  ihe 
renH  wora  receirod  by  ber  truBtee  for  Lei  u«e  durinj 
bar  lite.  In  ejecimeDI  by  tJM  dBTieea  of  the  nepbaw, 
brouKl't  abare  twenty  yean  after  the  death  of  the 
nvi'lifw,  bill  witbin  tweety  v'an  afier  ibe  death  of 
the  iiif«iil,— it  wai  holden,  that  Hie  ad»eno  poB«B- 
•lofi  begiD  only  after  tbe  latter  eienl,  and  therefore 


U.,  1.: 


>n  deiii 


1  after- 


WRnln  ciDTayed  tlie  tame  by  leaae  and  relrsae,  far 
tbo  piiqiMB  of  a  marriaga  wtlleniml,  (a  trualeet.  Id 
iruH  for  iha  term  of  ninaty-nine  yeara,  to  pay  the 
rmiB  10  III* intended  wife,  fur  ber  life;  and  iubje«t 
lhnpiat*iiKbuBeBaihe,tbrMltJor,Bhould  appoinl; 
■till  f<ii  winlofiuch  apiiointmenl,  tolbe  ueeofhim- 
Hlf.  lili  livlrBi  and  aarigne  for  erer  ;  it  being  Bt  the 
MKiR  lirne  prorlded,  that,  after  the  deceaie  of  hia 
aal'l  ■Ife,  *ui:h  larm  wat  to  ceaie,  detrmiina,  aad  be 
iilli'iiy  >"|il,  or  nibrrwiir  he  aiiignad,  aa  he,  taiahein, 
m  B«l|ni,  ■liuuld  direct  i  It  wbi  held,  that  tbe  dorise 
»f  iJi*  f'Hifiaily  WB*  reeoked  by  Iba  Bobaequent  ctn- 
tByBniie  |  ifaat  on  the  death  of  the  settlor'*  wife,  in 
di-faiiU  or  any  amniniment  by  Die  Beitlor,  the  troit 

,.„ I,  Bnil  iha  land  Teiied  immediitely  in  tbe  heir, 

villi  >-  Bi  ron*eqii*nlly  eiitllli'd  to  maintain  ejectment 
■n.i.i'l  Ilia  pari*  In  po*ie*iion  under  Iha  deiiie. 
11,1 .1.  HnUh  1,  AmflA,  6  Law  J.  K.B.  6». 


A  and  B  enlered  into  an  agreemenl,  that  A  ihnld 
I  cenein  prrmiieBlo  B,  if  it  appeared  Ibal  babtd 
itle  to  then,  and  thai  B  abould  ba>e  poiSN*ioa 
m  the  date  of  the  aineemenc:  Held,  that  A  cmM 
;  maintain  an  ejectmrni  Bgainal  B,  wiihoot  ade- 
nd  of  poaeeasion,  alihough  the  object  of  the  actiiB 
i  to  try  the  title  Id  the  premiee*.  Dot  i.  Kturj 
}ctk$m,  1  B.  fit  C.  448.  a.  c.  1  D.  &  R.  514. 
Land  being  pra*eiJ  to  be  copyLold.  the  lord  ii 
:itled  to  maintain  rjectmenl  fiir  the  poisOHca, 
in  igainiithoM  whs  came  in  under  the  lattteaut; 
u  iliey  «hen-  a  right  lo  the  poBaetaion  by  a  eon- 


1  the  ci 


tinuiare  of  the 

the  manor.     Node  . 

Bocli  a  Ci»e  before  brisging  the  eiectmeat. 

Where  ■  tenant  of  copybolda  beld  for  lien,  aad  h 
WB*  proved  that  certain  peraona  occupied  (be  pniUHi 
alter  thii  Irnant,  it  waa  prenimed  that  ibey  held 
Doder  ilie  title  of  that  lenaoi,  so  thai  tbe  potKiaicii 
was  not  eonHdered  adverse  oniil  tbe  droppieg  cd  lU 
lires.  CoDiequenlJy,  until  they  dropped,  the  3utat* 
of  Limilaiion*  did  not  begin  to  run  ;  and  the  lord, 
bringing  ejectment  within  twenty  yean  from  tlii 
time,  w%t  lield  entitled  io  recover.  Df  d.  Swtl- 
■Md  V.  Bhki.  6  Law  J.  K  B.  141. 


■er,  the  I 


0^  tbe  preni sea  until  the  foUowing- Lady.diy,tbg 
Insor  m*y  maintain  ejectmenl  for  tbe  other  put, 
daring  Ihe  period  between  MkhaelmaB  and  Lady- 
day.  Dm  d.  Wultri  T.  Hnghta,.  6  Law  J.  K.B. 
B6,  a.  c.  1  M.  &  R.  f08. 

premiaea.  The  inleslate'a  widow  hariag'  conliaiied 
to  occupy  [hspremiies  for  aevcralTean,  payiogmit 

fauaband  gnten  into  posaeinoD,  and  paya  rent  kt 
aeveral  yeara  to  the  landlord  ;  and  upon  the  deaA  o( 
the  wife,  the  personal  repnaeatativit  of  tbe  SnI  baa- 
band  obtaina  adminiatntionof  bi*  estate  and  affscti, 
and  brings  fjecim en t  to  ouit  the  aeoond  huriund: 
Held,  thai  this  aotion  wia  maintaJDable,  and  oo  ae- 
tice  to  quit  was  neeeaaary.  Dai  t.  Btadburv,  1  D. 
&  R.  706. 

An  Bgreemeat  to  let  certain  pieoes  of  Isnd,  eon- 
Uining  a  clsnse,  that  in  case  the  lesaor  abould  n- 
quire  any  part  for  building,  the  leaaeeupon  request 
ahoold  E-ive  uptbeasme,  on  beiog  allowed  a  pn- 
ponionste  reduction  in  the  rent,  but  comprising  no 
ctsiue  of  re-eDU7,  on)^  operite*  as  a  ca*enaDt,  nd 
not  B«  B  condition  in  defeaiince  of  the  estate, 
so  a«  lo  enable  the  lessor  to  support  an  ejectment. 
Dm  d.  Wibon  v.  PkiUipi,  «  Law  J.  CJ*,  103,  s.  c. 
JBing.  13,*.c.  9B.  Mo.4fi. 

Whore  a  apiriluil  peraon,  by  virtue  of  bis  office 
orchaplain  oil  colitis,  Jiald  a  curioy  with  a  dwel- 
ling-house attached  ;  and  although  be  had  eaaaed 
to  hold  Iha  office  of  chaplain ,  yet  retained  poaaeaaioa 
of  the  pramtsei :  Held  not  to  be  a  cDrale  witbia 
the  meaaing  of  the  57  Geo.  3,  c.  99,  s.  67,  and  that 
be  might  be  evicted  by  notice  to  quit,  and  was  not 
entitled  to  three  month*'  notice  required  to  bo  Ki'ea 
by  that  act,  with  the  cooacnt  of  the  biibi^  Govd- 
ttlJav.  Lm,I  D.Sc  R.  TI8. 

The  d»-f(»id*nt  beld,  under  one  H  H,  certain  pro- 
niaes,  which  bsd  been  devised  to  [he  laTler  for  life. 
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On  the  death  of  M  H,  the  tenant  for  Hfe,  posseaetoa 
was  claimed,  and  rent  demanded,  by  the  heir-at-law 
of  the  devisor.  The  defendant,  for  answer,  alleged, 
that  he  held  ub  tenant  to  S  (the  huaband  oC  MH)  i 
that  he  had  nerer  considered  the  plaintiff  as  hia 
landlord ;  thtt  he  would  be  at  all  times  ready  to 
pay  the  arrears  to  any  person  who  should  be  proved 
to  be  heir-at-law,  or  otherwise  entitled  to  receive  it ; 
but  that  he  must  decline  taking  upon  himself  to  de- 
cide upon  the  plaintiff's  claim  without  more  satis- 
factory proof  in  a  legal  manner :  Held,  that  this 
waa  such  a  disclaimer  of  the  title  of  the  plaintiff,  sa 
to  dispense  with  the  necessity  of  a  notice  to  quit. 
Ddie  d.  Calvert  v.  Fmnod,  6  Law  J.  C.P.  114»  a.  e,  4 
Bing.  557,  a.  c.  1  M.  it  P.  480. 

A  tenant  of  glebe  lands  under  one  incumbent, 
who  holds  as  tenant  under  the  successor,  cannot  be 
ejected  without  a  notice  to  quit.  Do$  d.  Catet  v. 
SoHurvUU^  5  Law  J.  K.B.  28,  s.  c.  6  B.  &  C.  1«6, 
a.  c  9  B.  &  R.  100. 

Where  A  has  been  tenant  of  premises,  and  upon 
his  quitting  them,  B  takes  possession,  the  legal  pre- 
sumption, until  the  contrary  appears,  is  that  B  came 
in  aa  the  assignee  of  A ;  and  a  notice  to  quit,  served 
upon  B,  will  sustain  an  ejectment  against  A.  Dot  d. 
Marru  v.  WiUUim*,  6  B.  &  a  41,  s.  c.  9  D.  &  R.  30. 

If  a  notice  to  a  tenant,  to  quit  a  fkrsa,  be  signed 
bjr  a  person  who  is  not  the  usual  agent  or  attorney 
of  the  landlord,  and  bis  authority  to  sign  it  ia  recog- 
nized by  the  landlord  bringing  an  action  of  ejectment, 
it  is  a  valid  notice,  especially  if  the  tenant  does  any 
act  afterwarda  in  consequence  of  that  notice.  Good- 
tUU  d.  Princs  EusiacB  Sapieha  and  ««•  v,  Jachon,  % 
Law  J.  K.B.  3. 

A  notice  ia  quit,  dated  the  27th,  and  served  on 
the  f8th  of  September,  1822,  desiring  the  lessee  to 
deliver  up  possession  of,  &c.  at  Lady-day  next,  or 
at  the^nii  of  die  current  year, — was  holden  sufficient, 
although  it  was  contended  to  be  insufficient,  inaa- 
moch  aa,  it  being  dated  the  27 tb,  it  applied  to  the 
then  current  year  on  the  29th,  in  which  case  the  de- 
fendant has  only  two  days'  notice.  Doe  d.  Hunt' 
ingtoufer  ▼.  CuUiford,  4  D.  &  R.  248. 

Service  of  a  notice  to  quit  on  aservant  at  the 
tenant'a  dwelling-hoose,  is  sufficient,  although  the 
tenant  be  not  informed  of  it  till  within  half  a  year  of 
its  expiration.  Doe  d.  Neville  v.  Dunbar,  1  M.  & 
M.  10.   [Abbott] 

Where  lands  were  devised  to  the  rector  and 
churchwardens  ofa  parish,  and  their  succeraora  in 
trust, — it  waa  holden  that  a  notice  to  quit,  requiring 
the  tenant  to  deliver  up  the  premises  to  the  rector 
and  ekurehu ardent  for  the  time  being,  was  insufficient. 
Dot  d.  Brookt  v.  Ah-eUnigh,  6  M.  &  S.  40. 

A  lease  contained  the  usual  covenant  to  keep  the 
prenusea  in  repair.  There  waa  also  a  covenant, 
that  the  landlord  might  go  on  the  premises  to  ex- 
amine their  state  and  condition,  and  to  leave  a  notice 
of  the  want  of  reparation,  for  the  tenant  to  do  the 
same  within  three  months.  There  was  a  proviso  for 
&  forfeiture,  if  the  covenanta  were  not  performed. 

The  landlord  left  such  a  notice ;  but  before  the 
expiration  of  the  three  montha  he  brought  an  action 
of  sjectmeot: — the  Court  held,  that  giving  the 
notice  waa  a  waiver  of  the  forfeiture,  and  that  an 
action  of  ejectment  would  not  lie  until  the  three 
montha  bad  expired*  Doe  d.  MortcroJ't  r.  Meux,  4 
I^wJ.K.B.4,B.o.4B.&C.606,s.c.7D.&R.98. 


Pending  a  notice  to  quit,  an  action  of  ejectment, 
to  recover  premises  for  tlje  br«*ach  of  the  covenanta 
to  pay  rent  and  repair,  cannot  be  maintained,  aa  the 
notice  seems  to  be  a  waiver  of  the  forfeiture,  and  a 
continuation  of  the  tenancy.  Doe  d»  Scott  v.  AiiUer, 
2  C.  &  P.  348.  [Bestj 

Where  the  owner  of  premises  gave  notice,  which 
required  that  the  party  in  possession  should  quit  the 
premises  he  then  occupied  at  Lady^day  next,  it  waa 
held  not  to  be  conclusive  evidence  of  a  demise  from 
the  testator  to  the  party  in  poesesaion.  Doe  d,  WU- 
eocktam  V.  Lynch,  2  Chit.  683. 

A  landlord  entered  into  an  agreement  with  a 
tenant,  to  grant  a  lease  of  some  premiaes  theu  oc- 
cupied by  him,  for  a  term,  to  commence  at  a  day 
then  past.  A  leaae  waa  never  executed.  The 
tenant  paid  the  rent,  according  to  the  agreement ; 
more  than  six  months  prior  to  the  expiration  of  the 
term,  the  tenant  waa  served  v^tii  a  notice  to  quit. 
He  held  over,  and  then  he  waa  served  with  notice 
that  an  action  of  ejectment  would  be  brought  :•»- the 
Court  held,  that  the  holding  waa  such  aa  came 
within  the  meaning  of  1  Geo.  4,  and  that  the  notioo 
to  quit  was  a  sufficient  notice  to  give  up  the  poaaea- 
aion,  and,  therefore,  that  the  tenant  waa  bound  to 
give  the  undertaking  and  the  security  required  by 
that  statute.  Doe  d.  Angletey  y.  Roe,  1  Law  J.  K.B. 
137,  s.  c.  2  D.  &  R.  655. 

Where  the  landlord,  after  notice  to  quit  and  ver- 
dict obtained  in  ejectment,  the  tenant  atill  continu- 
ing in  possession,  distrained  for  rent :  Held,  tliat 
this  afforded  no  ground  for  disturbing  the  verdict  or 
staying  the  execution  ;  the  tenant  should  have  dis- 
puted the  distress.  Doe  d.  Holnut  v.  Darby,  8  Taunt. 
538.  8.  c.  2  B.  Mo.  581. 

When  the  Maater  is  directed  to  ascertain  what 
security  ought  to  be  given  by  a  tenant,  pursuant  to 
1  Geo.  4,  c.  87,  B.  1,  the  Court  at  that  time  ought  to 
fix  the  period  at  which  the  recogniaancea  are  to  be 
entered  into,  and  if  it  be  not  then  done,  the  Master 
cannot  appoint  a  time.  Doe  d.  Auglesea  ▼.  Brown, 
1  Law  J.  K.B.  150,  a.  c.  2  D.  &  R.  688. 

A  rule  waa  granted  against  a  tenant,  under  1  Geo. 
4.  0.  87,  and  it  wsa  entitled  Doe  d,  S^e.  v.  Roe.  On 
default,  judgment  was  entered  up.  and  that  rule  waa 
entitled  Doe  d.  ^c.  v.  A ,,  the  name  of  the  tenant ;  and 
the  Court  held  that  it  was  regular.  Doe  d,  AngUiey 
r.  Brawn,  1  Law  J.  K.B.  245,  s.  c.  3  D.  &  R.  320. 

A  tenancy  foryeara,  determinable  on  lives.  Is  not 
a  holding  for  "  any  term  or  number  of  years  certein" 
within  the  1  Geo.  4,  c.  87,  s.  1.  Doe  d,  Pembertou 
V.  Roe,  5  Law  J.  K.B.  289,  a.  c.  7  B.  &  C.  2. 

A  huaband,  by  a  marriage  settlement,  waa  em- 
powered to  grant  leases  for  twenty-one  years,  but 
no  longer,  and  he  granted  a  lease  to  A  (or  ninety- 
nine  years,  determinable  upon  lives ;  the  wife  sur- 
vived him,  and  conveyed  the  fee  to  B,  and  the 
conveyance  recited  the  lease  to  A,  who  waa  recog- 
nised as  then  being  tenant  in  poaaession  of  the 
estate,  at  the  yearly  rent  reserved.  In  an  action  of 
ejectment  by  B,  against  the  assignees  of  the  leaae, 
the  Court  held,  Uiat,  the  leaae  l^ing  void,  and  the 
rental  being  only  matter  of  description,  no  demand 
of  possession  waa  necessary.  Doe  d.  Biggt  r.  White, 
1  Law  J.  K.B.  170. 

A  leaaeconUined  a  proviso,  that  if  the  rent  should 
be  in  arrear  for  twenty-one  days  after  due,  the 
landlord  might  re-enter  without  making  any  demand 
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of  tl]«  rent :  The  Court  bold,  tbat  if  the  rent  were 
ID  errear,  then  the  landlord  oould  maintaiD  an  action 
of  ejectment,  without  making  any  demand  or  en- 
tering on  the  land,  although  there  were  sufficient 
goods  on  the  premiaea  to  aatisfy  the  rent*  Dm  d. 
Harrtf  ▼.  Matttrt,  2  Law  J.  K.B.  117»  a.  o.  4  D.fr 
R.45. 

IV here  the  lessor  went  opon  the  land,  and  address- 
ing himself  to  an  onder-tenant  said,  *<  I  am  come  to 
demand  rent,"  it  was  adjudged  a  sufficient  demand 
to  sustain  an  ejectment  for  a  forfeiture  for  non- 
payment of  rent.  Dm  d,  Brodk  ▼.  Bridget,  1  Law 
J.  K.B.  9,  s.  c.  9  D.  &  R.  29. 

In  ejectment  on  a  clause  of  re-entxy  for  non-pay- 
ment of  rent,  if  the  landlord  shews  that  he  was  pre- 
Tented  by  the  defendant  from  entering  on  the 
premises  to  distrain,  he  is  entitled  to  recorer,  under 
the  Stat.  4  Geo.  2,  o.  28,  s.  f ,  without  shewing  that 
there  was  actually  q^  sufficient  distress  on  the  pre- 
mises. Do€  d,  Chippendale  t.  Dyton,  1  M.  &  M.  77. 
[Tenterden] 

In  a  lease  from  lessee  to  under-lessee,  it  was 
provided,  that,  if  under-lessee  were  guilty  of  a 
breach  of  corenant,  lessee  and  lessor  might  enter : 
Held,  that  on  breach  of  covenant  in  the  lease  to 
under-lessee,  eiectment  might  be  maintained  by 
leasee  alone.  Dee  d.  Bedford  and  WheeUr  t.  WkUe, 
5  Law  J.  C.P.  173,  s.  c.  4  Bing.  276. 

(C)  Declaration  and  Service. 

The  copy  of  a  declaration  in  ejectment  was  writ- 
ten on  both  sides  of  the  paper.  The  Court  treated  it 
as  a  nullity,  and  set  aside  the  judgment  against  the 
casual  ejector.  Doe  d»  MorrU  v.  Bawdier,  1  Law  J. 
K.B.  145. 

A  declaration  of  ejectment  may  be  SOTved  on  a 
labourer,  if  he  be  the  tenant  in  poasesaion,  though  he 
pays  no  rent.     GuUiter  y.  Svoyt,  2  Ken.  511. 

Service  of  declaration  in  ejectment  on  one  of  two 
joint  tenants,  is  good  ;  but  if  the  notice  to  appear 
be  addressed  to  one  only  by  name,  it  is  irregular, 
and  will  not  entitle  the  lessor  of  the  plaintiff  to  move 
forjudgment  against  the  casual  ejector.  Deed*  Wil- 
lianuon  y.  Roe,  3  Law  J.  C.P.  202,  s.c.  10  B.  Mo. 
49S. 

A  declaration,  addressed  to  a  person  who  was  not 
the  tenant  in  possession,  but  served  upon  him  who 
really  was  the  tenant,  is  not  sufficient  Doe  d,  Cham' 
hers  V.  Roe,  6  Law  J.  K.B.  S24. 

A  declaration  in  ejectment  served  on  the  wife  of 
the  tenant  in  possession,  without  stating  that  it  was 
served  at  the  husband's  house,  or  on  the  premises, 
is  insufficient,  and,  therefore,  cannot  support  a  rule 
for  judgment  against  the  casual  ejector.  Right  d. 
Bengali  v.  Wrong,  2  D.  &  R.  84. 

The  service  of  a  declaration  in  ejectment  on  the 
wife  of  the  tc-nant  in  possession,  her  husband  having 
absconded,  was  holden  insufficient  to  found  judg- 
ment against  the  casual  ejector.  Doe  d,  Harrison  v. 
Roe,  10  Price,  30. 

Service  on  the  daughter  of  the  tenant  on  the  pre- 
mises is  sufficient,  if  she  afterwards  says,  that  she 
delivered  it  to  her  father  before  the  essoign  day  of 
the  term.    Doe  v.  Jones,  1  Law  J.  K.B.  117. 

Where  the  tenant  in  possession  was  confined  to 
her  bed-room,  service  of  a  declaration  in  ejectment 
on  her  daughter  held  sufficient,  for  a  ruts  nut,  where 
ih^  daughter^  before  the  essoign  day  of  the  term,  read 


it  to  her  mother.     Doe  v.  Ree,  1  Law  J.  K.B.  26, 
•.c.  2  D.  &R.  12. 

An  acknowledgment  of  the  receipt  of  a  declara- 
tion in  ejectment,  must  be  express  that  the  party 
received  it  before  the  essoign  day  of  the  tenn.  Dee 
v.  Roe,  4  Law  J.  K.B.  37,  s.  c.  5  B.  &  C.  764,  s.  c. 
8  D.  &  R.  593. 

A  declaration  in  ejectment  being  served  on  the 
servsntof  the  tenant  in  possession,  with  a  tobss- 
qnent  acknowledgment  nom  the  attorney  of  ihe 
hitter,  that  the  declaration  had  been  received,  is 
sufficient  for  a  rule  mn.  Doe  d.  TevereU  y.  &ete, 
2  D.  &  R.  5. 

A  declaration  in  ejectment  served  on  the  servant 
on  a  Saturday,  coupled  with  an  acknowledgment  by 
the  tenant  on  a  Sunday,  insufficient  forjudgment 
against  the  casual  ejector.  Goodtitkd,  MarHmer 
y.  NotitU,  2  D.  &  R.  232. 

Motion  for  judgment  against  the  oasuid  ejectors 
in  two  ejectments.  In  the  first,  the  service  was  on 
the  wife  and  every  one  on  the  premises.  In  the 
second,  the  service  was  on  the  servant. 

The  tenant  acknowledged  that  he  had  received  the 
first  ejectment  before  the  essoign  day. 

In  the  second  esse,  the  notice  was  directed  to  a 
particular  person,  vis.  Joseph  Jackson  instead  ofJohm 
Jackson,  which  Joseph  Jackson  was,  however,  de- 
signated ss  tenant  in  poasession.  John  Jackson 
acknowledged  the  service  before  the  essoign  day : 
Rule  absolute  in  the  first  ejectment :  Aids  nils  in  die 
second.    Doe  v.  Roe,  3  Law  J.  K.B.  244. 

Service  of  the  declaration  in  ejectment  for  a  wharf 
is  sufficiently  good  if  a  copy  is  left  with  a  servant 
at  the  whar(  and  another  at  the  house  of  the  tenant, 
which  is  at  some  distance  from  the  wharf.  Doe  v. 
Hoe,  1  Law  J.  K.B.  89. 

The  declaration  in  ejectment  was  pushed  thnraglk 
a  hole  in  the  shutter  into  the  house,  because 
the  tenant,  although  he  would  talk  through  an  aper- 
ture in  the  shutter,  kept  the  house  baricadoed,  and 
would  not  take  it.  The  Court  granted  a  rule  to 
shew  cause  why  that  should  not  be  deemed  good 
service,  a^d  allowed  the  rule  to  be  served  in  the 
same  manner.  Doe  v.  Roe,  1  Law  J.  K.B.  157. 

In  ejectment  for  premises  which  had  been  demised 
on  lease  to  one  person,  who  had  underlet  to  others: 
it  was  holden  to  be  necessary  to  serve  all  the  under- 
tenanti  with  a  copy  of  the  declaration.  Where  the 
tenant  of  a  house  locked  it  up  and  quitted  it,  and 
the  landlord  three  months  afterwards  fixed  a  copy 
of  a  declaration  in  ejectment  to  the  door :  It  was 
holden,  that  the  service  was  not  sufficient,  but  that 
the  landlord  should  have  treated  if  as  a  vacant  pos- 
session.   Doe  d.  Darlington  v.  Cock,  4  B.  &  C.  259. 

On  an  affidavit  that  the  house  was  shut  up,  and  Aat 
three  or  four  separate  applications  had  been  made 
there  to  serve  a  declaration  in  ejectment,  but  Aat 
the  tenant  kept  out  of  the  way,  a  rule  nisi  was 
granted,  to  ahew  why  the  sticking  the  declaratico 
on  the  principal  doors  should  not  be  deemed  good 
service.    Anon.  3  Law  J.  K.B.  237. 

On  an  application  that  a  person  might  be  com- 
pelled to  appear  and  plead  to  an  action,  brought  to 
recover  possession  of  premises  claimed  by  thelesaor 
of  the  plaintiff,  ss  heir-at-law,  the  affidavit  stated 
that  no  person  was  in  possession,  and  that  a  copy 
of  the  declaration  had  been  affixed  on  the  outer  door : 
Held,  that  the  heir-at-law  must  take  possession,  and 
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•erro  tbe  tboTe  penon  with  a  copy  of  the  dechn- 
tioD.  Dm  d.  Yaunghuabandr,  Roe,  6  B.  Mo.  480. 

On  motion  for  jodgmeiit  igBintt  tbecasaal  ejector, 
the  afidsTit  stated,  that  die  premises  were  apparently 
deierted,  and  tiiat  there  were  not  anjr  tenants  or 
tenant  in  posaesaioii :  Held  sufficient.  Anon.  6  Law 
J.  C.P.  48. 

On  an  affidarit  for  jadgment  against  the  casual 
ejector,  it  was  sworn  that  the  lessee  had  got  pos- 
SMsion  of  land  under  an  agreement  for  a  boilding 
lease,  and  that  be  had  assigned  bouses  built  thereon, 
and  that  be  (the  assignee)  and  the  occupiers  had  been 
serred  with  a  copy  of  the  declaration,  and  that  copies 
bad  also  been  stuck  on  the  doors  of  the  house  un- 
coeunied :  The  Court  ordered  the  rule  to  be  con- 
fined to  the  penons  in  the  jtossession  of  the  premises, 
■nd  who  bad  been  actually  senred.  Doe  d,  ~—  y. 
5  Law  J.  C.P.  107. 

Tbe  4  Geo.  %,  e.  f  8,  s.  8,  substitutes  the  serrioe 
of  a  deelaiation  in  ejectment,  in  lieu  of  a  formal 
demand  of  rent,  to  work  a  forfeiture.  And  it  is  no 
ground  of  nonsuit  in  an  action  of  ejectment,  that  the 
senrice  of  the  declaration  is  on  a  day  subsequent  to 
that  of  tbe  deouse  to  John  Doe,  if  it  appears  that 
there  is  rent  in  arrear,  and  no  distress  on  the  pre- 
miacs  at  tbe  time  the  declaration  is  seryed.  Doe  d, 
IcartNcey.  Shawcrou,  3  B. &  C.  752, s.  c.  5  D.  &  B- 
711. 

(B)  Nones  TO  APPEAR,  AND  APPEARANCE. 

A  notice  to  appear  in  ejectment,  directed  the  te« 
naDt'sappeaianee  in  eight  day*  of  St,  Hilary,  instead 
of  IB  Hilary  term  generally:  Held,  that  the  notfoe 
was  a  nultihr,  and  Uierefore  final  judgment  could  not 
be  signed,  out  the  party  must  bring  a  fresh  eject- 
nest.  Luekkmd  d.  Dowling  v,  Badland,  8  B.  Mo.  79. 

la  iU  country  ejectments  which  shall  be  seryed 
before  the  eisoign  day,  either  of  Michaelmas  or 
£iater  term,  tbe  time  for  the  appearance  of  the 
terat  in  possession  mutt  be  within  four  days  after 
the  end  of  such  Michaelmas  or  Easter  term,  and 
WMt  not  be  postponed  until  the  fourth  day  after  the 
cwl  of  Hilary  or  Trinity  term  next  respeotiyely 
blowing.  R^.  Gen.  5B.  Mo.  637,  2  B.  &  B.  705. 
4B.fr  A.  539. 

Tenants  in  possession  in  country  ejeetments,  served 
Wfoie  tbe  essoign  of  Michaelmas  or  Easter  term, 
■att  appear  within  four  days  after  the  end  of  such 
(MO.    keg.  Gen.  9  Price,  299. 

(£)  Consent  Rule. 

Ib  actions  of  ejectment,  the  common  consent  rule 
^xtesda  to  compd  the  defendant  to  specify  for  what 
pnokises  be  intends  to  defend*  and  to  admit  pos- 
•Mion  by  himself,  or  tenant,  at  the  time  of  ser- 
viea  of  tbe  dedantion  in  ejectment.  Reg.  Gen*  9 
Price,  299. 

It  bebg  contrary  to  the  meaning  of  the  common 
ceoMDt  role,  to  put  the  plaintiff  to  proof  of  the  de- 
fendant being  IB  possession,  it  is  ordered,  that  from 
henceforth  the  defendant  shall  specify  in  the  consent 
nils  for  what  premises  he  intends  to  defend,  and 
■tnU  confess  upon  the  trial  that  the  defendant  (if 
he  dtfends  as  tenant,  or  in  case  he  defends  as 
Wlord,  that  his  tenant)  was,  at  tbe  time  of  the 
•ervics  of  the  declaration,  in  possession  of  such  pre- 
■UMi ;  and  that  if  upon  the  trial  the  defendant  shall 
sot  confess  such  possession,  as  well  as  lease,  entry. 


and  ouster,  whereby  tbe  plaintiff  shall  not  be  able 
further  to  prosecute  his  suit  against  the  said  defen- 
dant, then  no  costs  shall  be  allowed  for  not  further 
prosecuting  tbe  same,  but  the  said  defendant  shall 
pay  costs  to  tbe  plaintiff.  Reg.  Gen.  5  B.  Mo.  310, 
2B.  &B.  470,  4B.  &  A.  19. 

Where,  upon  an  ejectment  against  the  tenant  in 
possession,  who  came  into  possession  as  tenant  of 
the  lessor  of  tbe  plaintiff,  a  third  person,  hating  an 
adyerae  title,  entered  into  a  consent  rule,  to  defend 
as  landlord,  the  Court  discharged  the  consent  rule 
with  costs.  Doe  d.  Horten  y.  Rhys,  2  Y.  &  J.  88. 

(F)  Pleadings  and  EyiDBNCE. 

*  It  is  enacted,  by  the  59  Gw.  3,  c.  12,  s.  17» 
"  that  in  all  actions  and  indictments  respecting 
parish  lands,  it  shall  be  sufficient  to  name  the  church- 
wardens and  oyerseers  of  the  poor  for  the  time 
being,  describing  them  as  the  churchwardens  and 
orerseers  of  the  parish  for  which  they  act,  and 
naming  such  parish."  In  an  action  of  ejectment, 
th^  demises  were  laid  in  one  set  of  counts,  in  gene- 
ral words,  by  the  churchwardens  and  overseers ;  and 
in  another  set,  by  seyeral  persons  by  name,  without 
any  deseription  of  their  offices :  Held,  alter  yer- 
diet,  tbe  objection,  if  any,  was  cured.  Doe  y. 
Harper,  1  Law  J.  K.B.  171,  s.  o.  2  D.  &  R.  708. 

In  ejectment  by  tbe  leasor  of  tbe  plaintiff,  as  heir- 
at-law  of  the  person  last  seised :  Held,  that  it  was 
not  necessary  for  him  to  proye  that  he  was  bom  in 
wedlock ;  and  that  general  reputation  of  the  mar- 
riage of  his  parents  was  sufficient,  although  his 
father  was  still  aliye.  Doe  d.  Fleming  y.  F^mtng^, 
5  Law  J.  C.P.  169,  s.  r.  4  Bing.  266. 

Where  an  incumbent  was  presented  upon  the  ces- 
sion of  the  former  incumbent, — ^it  was  holden,  that 
the  recital  of  the  cession  in  the  letters  of  institu- 
tion was  prtnrd  facie  evidence  of  the  cession  having 
been  duly  made,  without  other  proof  of  formal  resig- 
nation, and  therefore  sufficient  to  support  an  eject- 
ment. Doe  d.  Kerby  y.  Carter,  1  R.  &  M.  237. 
[Littledale] 

The  presumption  of  law,  that  waate  land  on  the 
side  of  tbe  highway  is  the  property  of  the  owner  of 
the  adjoining  soil,  is  applicable  to  copyholders  as 
well  as  freeholders ;  and  is  good  primd  facie  evi- 
dence of  the  title  of  such  owner,  in  an  action  of 
ejectment  for  the  recoyery  of  that  land.  Doe  y. 
Pearsy,  5  Law  J.  K.B.  310,  s.  c.  7  B.  &  C.  304. 

A  lessee  who  refuses  to  take  as  tenant  under  a 
lease,  cannot  set  up  that  lease  to  defeat  the  lessor  in 
an  action-of  ejectment  Doe  d,  Fentiman  y.  Virgo, 
4  Law  J.  K.B.  283. 

A  tenant  may  shew  that  his  landlord's  title  has 
terminated,  where  an  action  of  ejectment  is  brought 
by  the  latter  against  the  former ;  but  where  an  ac- 
tion of  ejectment  was  brought  by  the  reyersioner, 
whose  interest  was  the  same  as  that  of  the  tenant 
for  life,  and  the  tenant  for  life  had  paid  rent  to  the 
reversioner :  Held,  that  he  could  not  shew  that  the 
reversioner's  interest  had  terminated,  but  he  might 
shew  some  antecedent  title  in  the  person  under  whom 
he  claimed  to  hold.  Doe  d.  Colmere  v.  WhUroe, 
1 D.  &  R.  N.P.C.  1.  [Abbott] 

Where  a  trustee  has  possession  of  tbe  counterpart 
of  a  lease,  and  refuses  to  produce  it,  the  Court  will 
grant  a  rule  to  shew  cause  wby  sn  attested  copy, 
being  annexed  to  the  notice,  under  1  Geo.  4*  e*  87, 


EJECTMENT— (J  udomeni— Exbcutioh). 


■bould  Dol  b«  *iiffiei«nt,  Dct  d.  Tidd  t.  Rm, 
ILaw  J.  K.B.  6. 

In  ejectment  on  ■  Tarrailure,  occuioned  hj  the 
noD- perform mce  of  ■  coienmnt  in  a  leue,  eridenoa 
of  the  omiuion  lo  oomplj  with  that  covaDtat  fbould 
be  given  ;  u.  if  it  be  loithe  DOD-pijsienl  of  rent,  • 
demind  muitba  tbewn.  Dm  d.  CkandlttiT.  Rotua, 
«  C.  &  P.  »45.  [AbboU] 

Tbe  ittoToe^  far  the  leaeor  of  (he  pUiotiff  in 
ejectment,  ohtuned  from  the  derendiDt  an  eiiiting 
leBH  to  him,  of  the  preaiiH*  in  quMtioD,  for  tbe 
purpoaa  of  preieBCiag:  tbe  dafeudanl  fiom  tetling  it 
up  »  ■  defenca  to  the  action,  ind  ifterwtrdt  pro- 
duced it  at  tbe  trill,  punuant  to  notice  from  the  ds- 
feadint:  Held,  tb>C  he  bad  thereby  Kdmiiud  the 
Tiiidit;  of  the  Isue,  and  ihtt  it  might  be  raid  in 
•Tideace  on  the  part  of  iha  deTendaat,  witfaoat  proof 
of  it«  execution.  Dm  d.  Tyndall  t,  Htmrning, 
6  B.  St  C  18,  L  c  9  D.  &  R.  IS. 

Under  >  power  to  leaae,  reaerring  the  ancient 
and  aocuftomed  dutiaa,  &a.,  and  ao  ai  tbsra  be  con- 
tained a  power  of  re-entry  for  non-payment  ofredt, 
tie.,  a  lea«  baTiogbeen  executed,  reaarripg  a  re- 
entry in  ciaa  the  rent  abould  be  in  arrear  for  Stteaa 
days,  and  there  ahould  be  no  laScieat  diatieaa  on 
tbe  premiaea.  Held,  that  upon  a  trial  in  ejactmsnt 
by  tlie  rereriioDer  i^ainat  the  leaaaea,  eridence 
waa  properly  admitttd,  and  introduced  into  the 
apacial  Terdict,  that  tbe  uaual  form  of  leaaea  of  tbe 
landa.Buliject  to  the  power  before  and  after  tbe  data 
of  the  aeltlement  creating  tbe  power,  waa  aimilar  aa 
to  the  reaerratioa  of  rent,  and  the  proviao  for  re- 
ODtiT  in  ciae  of  non-payiaaQt  to  the  leaia  in  quea- 
tion.     Smith  v.  Earl  efJtrity,  3  Bligh,  t!)0. 

Where  (he  defendant  indoaed  and  built  a  cottage 
on  land  which  waa  parcel  of  the  waata,  and  after  en- 
joying tbe  aame  for  thirty  yeaia  without  payment  of 
rent,  paid  61.  rent  to  tbe  owner  of  the  adjoining  land 
on  three  aerirral  occaaiona, — in  ejectment  it  waa 
balden,  (hat  the  three  auccegaire  paymenta  of  rent 
were  conclusive  of  an  acknowledgment  that  he  waa 
tenant  by  perroiaaion. — Stmble  aliltr,  if  the  defen- 
dant bad  only  made  tme  payment  of  6L,  for  it  might 
be  conaidered  that  he  paid  it  in  ignorance  of  hia 
right.  Do$  i.  JaekwH  t.  WiUiintm,  S  a  &  C.  413, 
a.  c.  3  D.  b  R.  173. 

Where  (be  rende*  of  a  term,  under  an  execution, 
brougbt  an  ejectment, — it  was  bolden  aufficient  to 
produce  \hefi.fa.  without  producing  a  copy  of  tbe 
judgment.    Doe  d.  Balm  v.  Murliu,  6  M.  &  S.  1 10. 

In  an  action  of  ejectment,  toucliingthe  freehold  of 
■  teatator,  hia  executor,  wbotakea  a  pecuniary  benefit 
under  tbe  will  in  reapect  of  the  penonatty,  ia  nerer- 
tbeleaa  a  competent  witneaa  toaupport  tbe  will  as  to 
the  freehold.  Dot  rf.  Wned  T.  Teagat,  4  Law  J. 
K.B.  161, 1. c.  5  B.  &  C.  SS3.  a.  o.  S  D.  &  R.  63. 

In  neclmeot,  tbe  collector  of  taiea  having  charged 
bimaelf  with  bating  received  a  ceiiain  anm  of  J  Y, 
ia  evidence  (o  ahaw  that  J  Y  ia  tenant.  Dot  i. 
Sautk  f.  Cvtwrieht.  1  C.  8t  P.  !18.  [Abbott] 

(G)    JUDOHRKT. 

Where  in  ejectment  A  waa  admitted  to  defend 
alone  aa  landlord,  and  died  before  the  termination  of 

and  tbe  Statute  □■  Umitaiiont  prevented  tbe  leaaor 
of  the  plaintiOa  from  hringiog  a  freah  ejectment,  the 
Cimit  gave  him  leave  to  aiga  judgment  sgainit  the 


caaml  ejector  in  the  otdeuii,  and  issue  uecuiion 
Uiereon.unUiaBwDaldappeur  and  defend  tbeicdoD 
aalandlurd.    Dm  d.  OuU  v.  Grubb.  5  B.  &  C.  4oT. 

A  teoaotin  poMeaaion  in  ejfciment,  baiiog  un- 
dertaken to  appear  and  taki?  nliort  notice  o(  trill, 
did  not  do  ao.  nor  oSar  any  di'k'ricG,  on  tvhicb  liiil 
judgment  wai  aigned,  and  tiji'  l-i~or  of  the  pliiolif 
waa  afterwarde aarved  with  a  wiii  of  eiror.lliB Court 
allowed  him  to  uks  out  eiBiuiion  on  hia  judgnml 
againal  tbeciaual  ejector.  U.id,  Almgun  v.  t'rut*, 
3Law  J.  CJ>.  SSt,  a.c.  3  Bin^-.  1(19. 

AainterlocutoryjudgmeDt  signed  in  an  atiiootif 
ejectment,  will  be  aat  aaide,  eo  as  to  defeai  a  wnl 
of  poaaeaaion,  on  the  gronnditliat  the  aitoroec  bid 
made  an  aSdaiit,  staling  that  the  landlord  ud 
tenant  bad  iuatmcted  him  lo  enter  an  appeaiuca, 
wbiob  be  had  omiued  to  do,  oo-iog  to  circumiiuca 
which  bad  personally  affected  him  ;  and  ataiug  itiii 
he  believed  (he  partiea  had  a  good  defence  withool 
adding  "on  the  merits."  Z)«t  d.  Shaw  v.  Hot,  13 
Price,  t60. 

In  ajeclmsat  after  judgment  against  tbe  ctial 
ejector,  the  Court  aet  it  laid^-  on  pnymeni  of  ant!, 
where  there  bad  bean  no  ir.il,  in  order  to  lei  ilie 
landlord  into  try  his  right  (n  i.'m  merits,  bebriij 
had  DO  notice  given  by  the  t(."i..iiL  m  pass^salaa  of  llu 
procaedinga,  and  tberefort.  ^o  tridl  on  tbe  menu. 
Do€d.  lng,aoti.  Rot,  U  P.  ■, .-,  J07. 

If  judgment  be  signed  n^.  msl  llje  casual  eJKUt, 
in  conaeqnence  of  tbe  tenani  tioI  having  giien  lb 
landlord  nodca  of  tbe  proi^ct  dJTiirs;  and  the  Cooil 
aet  it  aside  on  payment  ol  f.jsis  ;— they  will  not 
entertain  a  rule  obtained  bj-  (li<>  lauJlord,  calliueui 
tbe  tenant  lo  ahew  cauae  why  \w  should  nolpiylt' 
coila  of  aiding  (ha  judgneni,  the  pro]ier  remedy,!! 
seems,  being  by  action.     Dor  d.  Ingram  r.  f{«.  It 


Judgment  againat  the  ca^ii.a  .' 

j^'ctorcsouclbeab- 

:,.■;,.  i  K^a.Vi. 

Tbe  Court  set  aside  a  j  .ij 

iiienl  in    .-jeflmeM, 

hicb  had  been  signed  tlir^.l 

,  the  mistake  of  u 

Ilomey,  on  payment  of  eisi^. 

Uil  V.  Rm,  I  K.1. 

Tbe  Court  will  aet  aaide  sjudgment  on  an  actiaB 
of  ejectment,  where  it  baa  hri^a  prematurely  aigned. 
Dee  T.  Hedgti,  4  D.  &  R.  S93. 

In  an  action  of  ejectncut  it  is  unneceuuy  Hi 
produoe  the  ptttta  at  the  period  of  signing  jcdg- 
meat  of  nonsuit ;  and  it  ariema.  thai  if  the  derendul 
in  ejectment  does  not  appanr  lo  confess  lei>«.  eatiy, 
and  ouster,  and  ia  in  coiuequunce  nonsuited,  joJi' 
meni  may  be  aigned  on  thn  lirst  day  of  the  fotlowiaf 
term,  and  that  a  writ  of  posscssiun  may  be  sued  oat 
on  tbe  same  day.  Dm  d.  Daiiei  aa^l  IVijt  i.  Km, 
1  L«wJ.K.B.57,  a.c.  IB.  &  C.  IIB.  a.c.  3D.* 
R.  S39. 

Whore  jndgment  waa  giren  in  ejpctinent  fot  a 
meaausga  "  and  tenement,"  it  was  ht^ld  to  he  good, 
as,  although  ejectment  lay  not  for  a  "  tenement"  by 

in  which  there  waa  a  good  de^crijiiton,  the  judgment 
waa  held  to  refer  to  the  good  dcsciiption.  Deed. 
UwritT.  Djf6aJ(,6Uw  J.K.I!,  SI7,  s.c.  8B.&C. 
70. 

(H)   ElEClTlON. 

Where  landlord  defends,  and  i  verdict  and  judg- 
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is  BO  BMMsity  for  an j  farther  order  of  the  Court,  to 
enable  the  plaintiff  to  sue  oat  ezecncion.  Doe  d. 
iHcjr  T.  Benntit,  4  B.  &  C.  897,  s.  c.  7  D.  &  R.  f 6] . 

(I)  C0ST9« 

The  Coart  will  not  stay  proeeeclings  in  a  writ  of 
rif^ht,  until  the  costs  of  a  former  action  of  ejectment 
between  the  same  partiee,  and  for  the  recovery  of  the 
■Due  pfremitee,  are  paid.  Chatfieid  and  wift,  de- 
wtandanU ;  Stmter,  tmtant,  S  Law  J,  C.P.  221,  b.  c.  S 
Bing.  167. 

If  the  Court  aee  that  injustice  has  been  done  to  a 
poof  man  in  an  action  of  crjectment,  they  will  not 
order  him  to  pay  the  fosts  before  he  proceeds  in 
another  action  of  ejectment.  Doe  d,  Reee  v.  Thomat, 
2  Uw  J.  K.B.  94,  S.C.  4  D.  &  R.  145,  s.  c.  S  B.  & 
C.  629. 

Wherein  an  action  of  ejectment  the  lessor  having 
died  after  the  commission  day  of  the  assizes,  but 
antecedent  to  the  trial,  at  which  the  Jodg^  directed 
a  nonsuit:  Held,  that  under  the  consent  rule  the 
executor  of  the  lessor  was  not  Hable  to  pay  costs. 
Doed,  PsifiT.  Grundy,  1  Law  J.  K.B.  117,  b,c.  1 
a  &  C.  284,  a.  c.  2  D.  ft  R.  4d7. 

A  reference  will  not  be  ordered  to  he  made  to  the 
prothonotaiy,  for  him  to  take  an  account  of  monies 
rsceirable  1^  the  lessor  of  the  plaintiff,  in  respect  of 
annuities,  or  to  ascertain  the  costs  in  an  action  of 
ejectment.    Doe  d.  Johruon  v.  Roe,  6  B.  Mo.  3S1. 


ELECTION. 
[See  Devise,  Legacy,  and  PARLtiLMENT.] 

The  right  of  election  vests  where  a  person  has  an 
interest  independent  of  the  testator,  who  gives  to 
such  person  a  benefit  on  condition  of  the  former 
right  being  relinquished,  in  which  case  the  party  is 
entitled  to  know  the  precise  value  previous  to  elect- 
ing.    Pigalt  V.  Bagley,  1  M.  &  Y.  569. 

An  actual  election,  and  a  duty  to  elect,  are  not 
synooymoos,  and  a  party  can  never  be  held  to  have 
sctoally  elected  unless  it  can  be  collected  from  the 
ciremBstaoces  that  there  was  a  distinct  apprehension 
in  his  mind  that  he  was  bound  to  elect,  and  that  his 
particalar  actai,  alleged  to  coustitote  the  election, 
were  intended  by  him  to  have  that  effect  Edwards 
T.  Morton,  M'Clel.  541. 

Where  a  testator  bad  directed  his  executors  to 
sell  whatever  real  estates  he  might  die  possessed  of, 
and  having  given  benefits  to  his  heir-at-law,  after- 
wards acquired  other  lands, — ^it  was  holden,  that  the 
betr  was  not  bound  to  elect.  Back  r.  Kett,  1  Jac. 
534. 

It  is  for  the  widow  to  elect  whether  she  will  have 
ber  dower,  or  take  under  the  will.  Dickson  v.  JRo- 
iiiispn,  1  Jac.  503. 

If  A  moiety  of  gavelkind  lands  be  devised  by  a 
testator  to  his  wife,  and  to  A  and  B  in  trust,  for  and 
during  her  widowhood,  and  the  other  moiety  be  de- 
▼ited  to  his  children : — ^the  wife  must  elect  whether 
she  will  take  under  the  devise,  or  claim  her  dower. 
Roherte  ▼.  Smith,  1  S.  &  S.  513. 

A  testator  bequeaths  to  liis  vrife  an  annuity  charged 
on  fain  lands  at  S,  with  power  of  distress  and  entry ; 
and,  sabjeet  to  annuities  and  legacies,  be  devises 
and  beqaeatbs  all  hb  real  and  personal  estate  to 


trustees,  upon  trust  to  manage  the  farm  then  in  his 
possession,  (which  consibted  of  the  greater  part  of 
bis  estate  at  S,)  and  to  manage  and  let  the  residue 
of  the  real  estate,  and  apply  the  rents  as  therein 
mentioned :  Held,  that  the  widow  must  elect  be- 
tween the  benefits  given  ber  by  the  will,  and  her 
dower.     Roadley  v.  Dixon,  5  Law  J.  Chanc.  170. 

A  teststor  bequeathed  to  his  wife  during  her  life, 
four-sevenths  of  the  income  of  his  general  residuary 
estate,  in  which  he  intended  to  include  a  Scotch 
heritable  bond,  but  the  infant  heir  having  elected, 
under  the  order  of  the  Court,  to  claim  against  the 
will,  took  that  bond  by  his  legal  title,  subject  to  the 
widow's  figikt  to  teree :  Held,  that  the  widow  must 
elect,  and  that  although  disappointed  of  the  four- 
sevenths  of  the  interest  of  the  bond  debt,  which  the 
testator  meant  her  to  enjoy,  she  must,  if  she  claimed 
what  he  had  effectually  bequeathed  to  her,  bring  in 
her  part  to  increase  the  general  residuary  estate. 
Reynolds  v.  Torin,  1  Russ.  129. 

Previous  to  marriage,  the  intended  wife  settles 
freeholds  and  leaseholds  in  snch  a  manner  that  the 
husband  takes  nothing  beyond  an  equitable  lifo-estate 
in  them,  except  in  the  event  of  her  dying  in  his 
lifetime  without  making  any  appointment ;  he,  by 
another  deed  of  the  same  date,  gives  her  a  life  in- 
terest in  his  estates ;  afterwards,  by  his  will,  having 
devised  to  her  bis  estates  for  her  lifo,  and  beqneatbea 
to  her  other  benefits,  he  directs,  that  what  he  has 
thus  devised  and  bequeathed  to  her,  shall  be  in  satis- 
faction of  all  claims  upon  bis  estates  and  property 
that  she  may  have  under  the  settlement  made  by 
him  previous  to  marriage,  or  in  any  other  manner : 
Held,  that  this  proviso  does  not  raise  a  case  of  elec> 
tion  against  the  wife  with  respect  to  what  was  origi- 
nally her  own  property  ;  and  that  she  may  take  all 
the  oenefits  given  her  by  the  will,  and  retain  a  lease- 
hold, part  of  her  own  estate,  which  her  husband  was 
hound  to  renew,  but  had  renewed  in  his  own  name. 
Coleman  v.  Janes,  6  Law  J.  Chanc.  16. 

A  testatrix  having  under  her  marriage  settlement 
a  ]30wer  to  appoint  among  children,  appoints  by  her 
will  a  part  of  the  fund  to  grandchildren,  and  gives 
benefits  to  those  who  would  take  in  defgult  of  ap- 
pointment: Held,  that  those  who  can  defeat  this 
undue  appointment  must  elect  between  their  claims 
under  the  marriage  settlement,  and  the  benefits  given 
them  by  tbe  will.  Prescott  v.  Edmunds,  4  Law  J. 
Cbanc.  111. 

Where  parties  having  a  right  to  elect  between  two 
titles,  under  one  of  which  they  are  tenants  for  life, 
and  under  the  other  tenants  in  fee  simple,  continued 
in  possession  for  forty-three  years,  and  executed 
deeas  reciting  that  they  held  under  the  former  title: 
Held,  that  their  heir-at-law  was  precluded  from 
claiming  the  fee  under  the  latter.  Dillon  v.  Parker, 
1  Jac  505^ 

The  principle  of  election  does  not  apply,  where  a 
testator  has  not  in  form  given  property  which  belongs 
to  others,  but  only  alludes  to  it  as  devoted  to  a  pur- 
pose to  which  he  had  appropriated  it,  but  to  which 
he  had  no  power  to  appropriate  it.  Attorney  Gene- 
ral V.  the  Earl  of  Lonsdale,  5  Law  J.  Chanc.  99,  s.  c. 
1  Sim.  105.       ' 

A  testatrix  directed  all  the  copyholds  which  were 
then,  or  might  thereafter  be  vested  in  her,  to  be 
sold,  and  distributed  a  fund,  of  which  the  proceeds 
of  this  sale  were  to  form  part,  among  her  three 
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cliildmo  :  dnrinfr  bar  lift,  ibe  wn  it 
of  K>iDe  eapjholcli,  "bich  il  w«i  emioeoiMly  tup- 
pMrtl  bid  puHii  to  hsr  amder  b«r  hnilwnd'i  irilli 
■^r  her  dsatb,  tbe  aldeit  UD  recorend  than  ia 
siaclmeBt.  M  cuftonmij  beir  ot  bii  liithar;  Held, 
tii«t  ha  wu  Bot  te  b«  pal  to  civet  batwean  hii  lagal 
Tifcbt.  ■■  nittomu;  birir,  (ad  the  baoefiti  g;iTen  bin 
by  Ibe  loautrii'i  "ill.  Bltmmn  r.  Ptejw,  5  Uw 
J,  C.P.  74. 


ELEGIT. 

An  alagit  doM  not  iuolada  oopTbold  Itadi.  JUnrfi 
T.  Jbhh,  3  D.  &  R.  cos,  i.  c.  I  B.  &  C.  <4(. 

Under  •  Moond  elegit,  tha  niiidue  of  the  luida 
otnnot  be  eiteDded,  but  only  a  moiety  i  and  if  tbe 
rMidua  be  aiiend«d,  it  ii  *oid,  and  an  applicttioD  to 
■ft  tbe  Hine  uide  i>  unnecewiiy.  Mrrru  r.  Jma, 
J  B.  &  C.  *«t,  1.0.  3  D.  fit  R.  603. 

Pnueuion  wu  taken  of  laodi  under  u  ejagiL  It 
wM  allafed  that  mon  noney  bid  been  ncuTcd  than 
tt*  ■mount  of  th*  judgement. 

The  Court  nhmd  it  to  tbe  Muter,  to  iwertain 
tbe  UnoUDt  of  ibe  money  racaired  j  and  ordered  tbe 
plaialiff  to  reltare  tbe  land*,  if  he  had  receiTed  all 
tkatmtduelobini.  Prictr.  Vanug.  Slaw].  K.B. 
lOT,  a.  0.  3  B.  S  C,  733.  to.  5  D.  &  R.  61». 

Tbe  tniatordaTiMd  landa  toM  J  for  life  ;  (ban  to 
tbe  ut*  of  Lord  Duoie  and  T  E,  in  tniat  for  W  J  far 
life ;  and,  after  tbe  daatb  of  W  J,  for  R  E  C  for 
lifa,  ramamden  over ;  witb  a  declaration  that  tba 
twiilar  had  lo  limited  the  ettate  to  the  uh  of  tbe 
tfultaa*.  to  tha  Intent  ibat  the  lanl  eaUte  lo  Teited 
il  them  might  aupport  tbe  aeTanil  oontin|;eDt  limiu- 


■  limited  il 


;»;_.., 

lion  by  tligll  tuuad  tber«>n  in  April  folloinng.  In 
DMMnbar  lRt3  the  truitee*  made  ■  conreyinca  of 
K  E  C'a  lalerMl  for  tbe  brnefit  of  hia  orediton : 
Held,  tbal,  tha  legal  Mtate  being  in  tbe  Inutea*  at 
Ik*  time  o(  lb*  Judimanl,  and  iber  baring  conrejed 
Il  barore  aHculion  aued,  it  oonld  nol  be  taken  by 
vIlUa  of  tha  aleglc.  HarrU  •.  P««fc.  i  Uw  J.  C.P. 
IW,i.a.  4Blnr.a». 

Wliar*  in  *1af[lt  ia  sol  airardad  witbin  a  year  and 
(day  *rtarjud>ni*nlbaabani  obtained,  a  teirifati 
«ry.    /iiii*.i  ■      "  ""'■  ""' 


iuittyd  f .  NtiBitlian,  t  CbiL  3B4. 


EMBEZZLEMENT. 
(Mm  Mat.  r  ft  B  Oao.  4,  o.  19,  M.  47.  49.] 
A  j'flHiMymu  who  ia  In  the  habit  ol 


A  J'<«n»«y«i 


ia  aa  auch  witbin 
.39  Geo,  3,  o.  85.    Rti  t. 
/(wW,  J  O.fc  K.  N.P.C.  19. 

It  a  •<rr*nl  ■•narmll]'  employed  by  hia  matter  to 
lujilt*  iWna  <n  "a'  dMcriptinn  and  at  one  place 
in  a  p. 

._ .  :  daacription,  and 

„..Sl  liJMa,  ihli  iMUr  (UB  la  lo  be  ooaaideied  aa 
Muiriwl  l.y  him  by  rlrtiw  of  bit  ainploymBDL    Ha 


[Bayle; 
Ifht 


r.  L«uli,33luk.;u 


filla  iba  eharadn  of  aamnt ;  and  it  ia  by  baJng  ea 
ployed  aa  *er*ant  that  ba  reociraa  the  moiMy.  R, 
w.  SmUk.  1  R.  &  R.  C.C.R.  516. 

Tbe  aerraat  to  Bereral  partnen,  ia  tba  aerraDI 
each,  aa  irell  at  to  ibem  all ;  Iherefore,  it  be  emW 
■le  tba  property  belonging  to  oi 
be  cbar^  u  bw  len "--- 

'"  /I'y] 

a  clerk,  on  receiring  money  an  bia  Baitar'i  k- 
Goant,  fraudulently  aeereta,  make*  away  with,  « 
eonrerta  nolra  to  bia  own  use,  be  ia  guilty  of  aaco- 
banlsmeut,  tbongb  be  aflarwarda  plaoea  tbe«  id 
bis  maitar'i  account,  to  aopply  another  defieiaMT. 
iUr  ».  Hail,  3  Stark.  67,  [Blylarl 

It  ia  unaattlad,  wbether  lbs  oflfeneeof  eabaote. 
ment  ia  oonacitulad  by  a  clerk  rectiring  money,  iid 
appropriating  it  to  bia  own  oae,  wbare  racdHn; 
'-     >  part  of  bii  MuploymenL     K«  r.  Ifd. 


embeaalament  of  aacnritiea,  b;  agenti  lit.,  appliu 
only  to  peivona  to  whom  anch  aecnritiM.  &c  ■» 
antnutad.  in  tbe  eieroiaa  of  tbeir  function  or  bui- 
neaa.  Rti  r.  PrtiiH,  I  C.  b  P.  .'•17,  t-o.  1  H.b  M, 
II.  [Abbott] 

Where  a  aaTing  bank  had  been  fonnad  by  tb«  de- 
fendant, cooaiating  of  130  merobera,  aacb  of  iboi 
paid  a  weekly  aubuription,  and  Ibe  dafaodant,  il^r 
recaiTing  from  the  lubacribera  tbeir  depout»  ■!)- 
aconded.  Held,  not  to  be  "  anaeency,"  or  "Irrp- 
ing  for  life  custody,"  wilbin  51  Geo.  S,  c  63.  Tbi 
indictment  bating  charged  tbe  piiaoner  with  u- 
bealing  tbe  total  amount  paid  by  tha  proaaouni; 
whereaa  il  appeared  thai  ihe  narer  had  mott  liiiii 
one  weekly  payment  in  her  handa  at  a  time— the 
wai  held  a  hial  variance.  Rcr  t.  Uamm.  ID.i 
R.  N.P.C.  M. 

Tbe  article*  ipaciEcally  embeailed  ooglt  to  Iciii 
ODl  in  tbe  indictment :  hence,  where  aa  indielaui 
on  tbe  39  Geo.  3,  c.  B5,  againat  a  aarTant  Ibi  fid. 
beulemant,  elated,  that  ha  "  took  and  i*c«i*ed,  oe 
accooDl  of  hi*  matter,  diTer*  anmi  of  money,  amossi- 
ing  in  the  whole  to  a  large  aum  of  money,  U  tii, 
tbe  lumof  lOJ.  and  afterwards embenlad  the bhu," 
— it  waa  bolden,  too  unoartain.  Ra  r,  Fbirf, 
a  B.  &  C.  736.  a.  0.  8  D.  &  R.  511. 

If  a  prisoner,  indicted  for  ambeBtement,  dou  not 
know  the  apecifio  acta  of  ambeiilement  intmdcd  IP 
be  charged  agsinat  him,  he  ahould  apply  to  tha  pra- 
aeculor  for  a  particulaT  of  tba  cbargea ;  and  if  it  be 
refused,  tbe  Judge  will,  on  motion,  eopported  by 
proper  affidavit!,  grant  ao  order  for  nch  psrtkulu 
to  be  giren,  and  postpone  the  trial,  if  i asii_ 

Such  particular  oaght,  at  laaal,  to  state  the  Bamei 
of  the  persona  from  whom  tba  money  ia  allegHl  to 
bare  been  receitad. 

Il  was  the  dnty  of  a  clerk  to  raeaire  monies  daily 
at  N,  to  enter  all  iuchmoniea  BO  receiTed  in  a  book, 
and  to  remit  tbe  amount  weeklr  to  L.  Hia  antrici 
were  all  correct,  and  admitted  tba  receipt  of  alL  the 
monies  ;  but  be  did  not  remit  Ibem  lo  L,  as  was  his 
duly.  Held,  no  embenlemsnt.  Rit  r,  Edvsri 
Hedgum,  9  C.  &.  F.  4ta.   [V-.ughan] 

To  support  an  indictment  for  enibaialenMnl,  *  re- 
ceipt on  unstamped  psper  ia  not  admissibl*.  Ra  t. 
Hail,  3  Stsrk.  67.  [Bayley] 

On  BD  indictment  against  a  steward  for  embassle- 
mant,  proof  of  his  sating  at  Bach  is 
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evidence  that  he  leceired  the  money  in  that  capa- 
city.     Rex  r.  Beacall,  1  C.  &  P.  SIO.  [Park] 

Where  an  indictment  for  emhenling^  corporation 
money,  laid  the  ofienoe  to  be  against  "  the  airectors 
of  the  poor  of  the  said  parishes,"  and  it  appeared 
that  the  act  of  incorporation  named  them  "  the  gaar* 
dians  of  the  poor  of  Uiose  parishes  :" — it  was  holden, 
that  the  former  description  was  incorrect.  Hex  r. 
Btaeatt,  1  R.  &  M  C.C.R.  15. 


ENGINEER. 

A,  an  engineer,  employed  by  B,  is  liable  to  C  for 

«ny  injury  done  to  him,  by  the  works  which  he  has 

constructed  on  the  premises  of  B,  as  long  as  tbey 

are  nnder  his  management  or  controul.     Wiit$  ▼. 

Hapu^  1  Law  J.  K^.  9,  s.  c.  S  D.  &  R.  33. 

It  seems,  that  although  the  maps  &c.  of  an  engi- 
neer may  be  incorrect,  yet  he  is  entitled  to  a  remu- 
neration fcr  joninies  made  respecting  them.  Taylor 
V.  Higgius,  1  Law  J.  K.B.  19. 

An  engineer  is  not  to  be  influenced  by  the  resalt 
of  the  experiments  of  others  given  to  him  by  his  em- 
ployer, since  it  is  his  duty  to  ascertain  the  end  re- 
5mred  by  his  own  experiments.  MoMypenny  r. 
lartUmd,  3  C.  &  P.  378.  [Best] 

If  an  engineer,  employed  to  make  an  estimate  of 
the  expense  of  intended  works,  makes  a  rery  low 
calenlation,  and  thereby  induces  persons  to  subscribe 
who  would  not  otherwise  do  it ;  upon  this  estimate 
turning  out  to  be  incorrect,  either  from  negligence 
or  want  of  skill,  he  is  not  entitled  to  any  compen- 
Bation.  MoHBypenny  t.  Hartland,  3  C.  &  P.  378. 
fBest] 


ENTAIL. 


A  pursuer  asserting  in  an  action  of  deelaratur  a 
right  unlimited- fiar  of  lands  has  power  to  execute, 
and  is  bound  by  a  deed  of  entail  restricting  his  es- 
tate to  a  life-rent.  HotchkU  r.  DiekMtm,  %  Bligh, 
303. 


EQUITY. 
[See  Praotiob.] 

If  a  party  loses,  by  his  own  negligence,  the  benefit 
of  his  legal  remedy,  that  does  not  entitle  him  to  the 
assistance  of  equity.  Drtury  t.  Bantet,  5  Law  J. 
Chanc.  47. 

The  Court  will  not  interfere  on  behalf  of  a  plain- 
tiff, who  claims  relief,  not  through  direct  equities  of 
his  own,  but  indirectly  through  the  e<^uities  of  other 
parties,  on  which  equities  those  parties  themselves 
do  not  insist.  Roberts  r,  Bryen,  3  Law  J.  Chanc. 
130. 

A  bill  will  not  lie  tocompel  a  rector  to  resign  in 
&TOur  of  another  in  compliance  with  a  covenant  for 
that  purpose.    NewdigaU  r.  Helpt,  6  Mad.  133. 

The  reference  by  a  court  of  equity  to  a  court  of 
law,  is  according  to  the  course  of  a  court  of  equity, 
and  ought  not  to  be  impeached.  Lansdowne  v.  Lant' 
downs,  t  Bligb,  97. 

DiORST,  1822^1828. 


ERROR. 

Where  a  Writ  of  Error  ues. 
Effect  of. 
Proceedings. 
Bail  in  Error. 


(A)  Where  a  Writ  of  Error  lies. 

A  writ  of  error  is  grantable  ex  debito  juHitUe. 
Bleatdaler.  Darby,  11  Price,  606. 

A  writ  of  enor  does  not  lie  to  the  Exchequer 
Chamber  from  the  King's  Bench,  in  a  cause. in  pro- 
hibition. It  must  be  brought  returnable  at  once  in 
parliament.  Free  v,  Burgoyne,  4  Law  J.  K.B.  300, 
S.C.  5  B. &c  C.765,  s.c.  8  D.  &  R.  587. 

The  record  stated  a  verdict  for  the  plaintiff  on 
twelve  counts,  and  that  the  jury  were  discharged  on 
eight  others.  The  issues  on  these  latter  counts 
being  immaterial,  the  Court  refused  to  reverse,  on 
error,  the  judgment  for  the  plaintiff,  on  the  ground 
that  the  discharge  of  the  jury  was  not  stated  on  the 
record  to  be  with  the  consent  of  the  parties.  Powell 
▼.  Sonnet t,  3  Bing.  381. 

(B)  Effect  OF. 

A  writ  of  error  brought  for  delay  is  no  stay  of 
execution.     Bndge  v.  Bioomfield,  6  D.  &  R.  509. 

An  admission  that  a  writ  of  error  is  brought  for 
delay,  to  prevent  the  writ  from  operating  as  a  stay 
of  execution,  must  come  from  either  the  party  in  the 
cause  or  the  attorney,  and  not  from  a  clerk  who 
may  know  nothing  of  the  matter.  Bygrove  v.  BoL* 
land,  2  Chit.  193. 

A  mere  declaration  by  a  defendant,  that  he  would 
80  arrange  bis  affairs  that  the  plaintiff  should  never 
get  anything,  will  not  entitle  the  plaintiff  to  sue  out 
execution,  notwithstanding  a  writ  of  error.  Bobbin 
y.  Board,  3  Law  J.  K.B.  223. 

Where  one  of  several  defendants,  who  has  severed 
in  defence,  sues  out  a  writ  of  error,  the  admission  of 
one  of  the  other  defendants,  that  the  writ  was  sued 
out  for  delay,  will  not  authorize  the  plaintiffs  pro- 
ceeding to  execution  pending  such  writ  of  error. 
AaroM  V.  William,  3  Law  J.  C.P.  270,  s.  c.  2  Bing. 
304. 

Where,  in  an  action  on  three  bills  of  exchange, 
the  defendant  had  suffered  judgment  by  default,  and 
after  a  rule  to  compute  principal  and  interest,  had 
sued  out  a  writ  of  error  :  Held,  that  execution  could 
not  be  taken  out  against  him,  unless  there  was  some 
express  declaration  by  the  defendant  or  his  attor- 
ney, that  it  wss  brought  for  the  purpose  of  delar* 
although  the  defendant  had  acknowledged  the  debl 
to  be  due,  prior  and  subsequent  to  the  action  being 
commenced.     Hamilton  v.  Sehqfield,  6  B.  Mo.  45. 

A  writ  of  error  does  not  stay  proceedings,  unless 
the  party  bringing  it  positively  states  in  his  affida- 
vit that  ^here  is  error.  Mee  v.  Hopkint,  2  D.  &  R. 
208. 

The  Court  will  not  set  aside  an  execution  for  the 
costs  of  a  nonsuit  sued  out  after  notice  of  allowance 
of  a  writ  of  error,  unless  some  real  or  specific  error 
be  pointed  out.  An  affidavit  of  the  plaintiff's  attor- 
ney, stating  that  be  was  advised  that  there  was  real 
error,  is  not  sufficient.  Etaru  v.  Sweet,  3  Law  J. 
CP.  21 ,  s.  c.  2  Bing.  326. 

An  error,  apparent  on  the  record,  will  not  be 
overlooked  by  a  court  of  error,  though  the  parties 

2  £ 


the  obJMtioD.      broagbl 


iva  bound 

.  ihe  Kiof,  II  Pric«,  594. 

>re,  oD  (judgnMDt  for  the  Conn,  id  id  totion 

It  iru  iiiufd,  lad  alerymide 


the  sluri!'  -I  liiodi 
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u!d  b. 


if  riebt :  Iha  Court  holding  tbM  tha 
nil  be  placed  in  ■  wone  ■ituation  tbin 
iler  limilar  cireuniiluicei;  uidcbttthe 
nit  take  notice  tbit  greiUr  difflcnltiea 
iLaiDing  TeatitulioD  from  tbe  crown  tbsfl 
JML    flMT.flu™,  1  Y.&J.579. 

(C)  Fboceedinos, 
imdlt  cf  arror,  in  Tact,  if  not  repagiiDt 
t,  ii  confeased  bj  the  ^oanl  plea  ofin 
•turn.    NicliBiimr.WMini.iKeo.SBO. 
sligDDieat  of  errora.  it  is  alleged, 


I-  public 


n  tbe  DC 
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.r  M, 
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nof 
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p«ll»(l  Til'.' 

S^ndElil'','.! 
lotrnnicn! 

ibBJU-^HIlM 
V.   h^hr. 


ing  that  tba  juilgmant  roll  baa  n 


thcic 


ord,  aincc  tbs  litter 
|j]ication  to  the  Court  below,  bare  com- 
'irar  to  bi*o  compleled  tbe  record. 

rj  to  tbe  CanrE  below,  lo  compel  tbe  da- 

iiittiff  in  error  to  bkre  a  perfect  reconi 
:  it  waa  holdeDi  Uiat  it  was  no  ob}ec- 
ioi  lo  mm  prm,  tbe  writ  of  error,  that 

roll  had  not  bten  perfected.    DuiibaT 
i'rice,  59*. 
I  not  ba  hltttD  da^a  betwaen  the  teite 

nrita  of  error.  Laidltr  r.  FeHtr,  4  h. 
r.fiD.&R.  174. 


G;,;;. 


.  and  « 


rl  in  tbe  unrae  aargnn 
uri  In  law  are  welt  uaigned,  tha  Cou 
t  lie  Judgment  on  account  of  Ibe  asslgn- 
:■>■  Mas  mulliririoua.     Dot  d.LauriiT. 
I    K-J.K.B.  101,a.o.a  B.itC.7e. 
'.  intj  be  tealed  before  the  return  of  a 

.  lirlaeh  f.  DicicMIi,  ft  Chit.  193. 
I  linir  ciuw  why  a  irril  of  error,  bmu|;ht 
iK'rit  of  tha  ComnonPleaa  of  the  county 
Durham,  ihoulil  not  be  quubed,  on 
l.iit  It  waa  brnuaht  a^ainat  good  Ailh. 
'  rl,  the  Court  holding  that  Ibcj  had 
nly  In  iiuaeh  Ihe  writ,  nor  to  iaaua 
.ri  Iha  Jud)|nientof  an  inferior  i 


— BiiL  IN  Error). 


brouKbt  a  wrilof 
urt,  on  application,  ordered  tbe  monej- 
ibe  abenff  to  Iba  ofScer  of  the  crown, 
ng  it  waa  objected  that  if  the  jadg- 
rraad,  tbe  party  would  not  be  able  to 


.1  \).  k  R.  153. 

'iibtalned  lima  to  plaid  oniliatenn* 

<,i«*ntof  tbalanui  bnthoBl^tvards 


of  error.    Th«  Coart  qnadiad  tba 

wrii  01  error.  Com  r.  Maug,  3  Law  J.  K.B.  lOT, 
a.  c.  3  B.  &.  C.  735,  a.  c.  5  D.  &  R.  634. 

A  writ  of  error  being  demandible  of  right,  wdl 
not  be  luperaeded  in  the  mbaence  of  atmng  groonda, 
BltaldtU  ».  Darbg,  9  Price,  606. 

The  Court  will  not  aet  laidc  the  lUowinoe  of  i 
writ  of  error,  ellboDgh  it  did  not  appear  lo  hart 
been  iaaued  by  tha  authority,  or  at  tbe  inatance  of 
tbe  defendut ;  and  although  tha  iberiff  hid  taken 
no  blil-bond  on  bit  irraat.  Jma  j.  Dt  LiiU,  S 
Law  J.  C.P.  197,  a.  e.  3  Bing.  I J5, 

(D)  Bail  IN  Error. 
it  of  error  ia  no  saperaedaaa  of  aiwa&a. 


unleaa  bail  ii 


within  the  time  limited  bjr  the  ruin  of  dw 
CoorL  AtlKibuTg  V,  Smith,  i  D.  &.  K  B5.  Smik 
T.  Hmcard,  ib.  o. ;  a.c  1  Uw  J.  K.B.  7. 

Ifaham  or  hired  bail  he  put  in  OD  a  writ  of  ermt, 
the  ptiinliff  mijr  treat  them  ea  a  millity,  and  iaioa 
eiaeution.  Ward  *.  Lmj,  1  Law  J.  K.B.  84,  a.e. 
1  B,  &  C.  t6B,  i.  c.  «  D.  &  R.  491 :  a.  p.  Bmn  T. 
Braan,  4  Bing.  33  i  s.  P.  Yaftt  r.  Clorik*,  5  Uw  J. 
C.P.  37. 

But  the  party  who  •□  acta  niDit  do  ao  at  Ua  ewa 
riak,  md  on  the  rcaponaibllit;  <iF  iflerwards  utii- 
fying  tbe  Court,  beyond  all  quealian.  that  tbe  bill 
are^ambail.  Bmdlry  t.  GonprrO,  6  Law  J.  K.B. 
]3f.  i.c.  1M.&  R.  567. 

Where  (he  condition  of  a  boad  waa,  to  keep  tta 
plaintiff  bimlleaa  from  tbe  payment  of  an  aniili^. 
and  from  all  actioca,  euita,  dimirak,  aed  c4M, 
which  ahould  be  brought  against  Itinr,  oi  that  h 
might  auiLain  by  reuoa  of  tba  non-paymoDtof  llii 


anu.ty  ; 


Dnd  for 


piymi 


in  it,  biil  in  error  ia  not  DeceatK? 

■Dt  haa  Buffered  judgDient  by  difnU 
hejudgmeol.    Por^iit*.  £cnMrI,9 


not  required.     Flanagau  v.  Walkini,  1  Law  J.  K.R 
146,  a.c.  1  B.  &  C.  316,  I.e.  t  D.  EeR.  £S9. 

Where  ■  judgment  (after  Teidict)  has  been  !•• 
coTered  in  Ireland,  ind  in  action  of  debt  brongbtia 

Ihia  country  upon  ''   ^"'  '~ ' 

when  thedafeDdan 

in  the  actiooonthejudgmeol. 

Price,  1 . 

1b  debt  on  bond,  conditioned  for  re-ioreating 
atock,  and  paying  tbe  divideodi  in  tha  meautiioa. 
bail  in  error  is  not  neceasary  under  the  3  Jao.  1. 
c.  8,  and  3  Car.  1.  c.  4.  GMinghoBi  T.  IVuJUII, 
1  M'Clel.ft  Y.I47. 

Bail  in  error  must  be  put  in  upon  a  jodgment  ia 
debt,  on  a  bond  given  by  a  third  person  aa  a  colla- 
teral security.  CbtiiMt  r.  Atfrrd,  i  Ken.  4S7,  s.e. 
t  BurT.  rift 

Bail  in  ertbr,-  by  the  atat.  6  Geo.  4.  0.  M.  ■.  1, 
(which  wa«  puawd  to  prevent  frirotoDa  writa  of 
error),  cannot  be  diapenaed  with,  although  there  be 
error  in  form  oncbe  faoeof  the  record.  Waitittrtk 
V.  GibuH,  6  Law  J.  CJ>.  Ill,  a.  o.  4  Bing.^f, 
B.0.1M.  eiP.501. 

A  writ  of  emr,  ahbougb  bail  thanto  doiMrt  JD«- 
tify,  ia  goo4  cause  for  net  charging  the  dsbtidnitiB 
eiecutioD.     MMlIand  r.  Mmartia,  e  M.  &S.  139. 

Bail  in  error  are  not  entitled  to  be  ivIieTed  on  ao- 
couDt  of  Ihe  plaintiff  in  tba  action  uking  out  a  rule 
for  better  bail,  if  that  rule  ia  not  an»rared  by  an 
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actual  jostificatioii  of  other  persons.     Adnam  r. 
Wiikes,  5  Law  J.  K.B.  90,  s.  c.  6  B.  &  C.  tST. 

Bail  in  error  haTing  been  regularly  put  in  and  ex- 
cepted to,  and  a  notice  of  justification,  by  the  bail 
already  pot  in,  baring  been  giren.  Such  notice  held 
sufficient,  and  a  particular  description  of  the  bail  not 
noceasary  to  be  added.  Richardson  ▼•  MeUish,  $ 
Law  J.  C  JP.  1. 


£9c;ap£. 

(A)  What  shall  bc 

(B)  Liability  of  Sheriff  and  OTBEROFnoERs 

FOR. 

(C)  Action  for. 

(D)  Pleadings  and  Evidence. 


(A)  What  SHALL  BE. 

An  attorney  was  confined  in  the  King's  Bench 
prison  on  an  attacbment  for  non-payment  of  money. 
A  surgeon  certified,  that  if  he  was  not. removed  into 
a  more  open  situation  his  life  would  be  in  danger. 
The  marshal  allowed  him  the  rules  of  the  prison, 
until  he  was  a  little  recovered,  and  then  brought 
him  within  the  walls  again :  The  Court  held,  that 
the  marshal  was  not  liable  as  for  an  escape.  Hall 
▼.  Anuld,  1  Law  J.  K.B.  187,  s.  c.  1  D.  &  R.  709. 

A  prisoner  in  th%  Fleet  prison  had  obtained  a  day- 
rule  in  the  usual  form,  pennitting  him  to  go  abroad 
to  transact  his  afiairs  and  advise  with  his  counsel, 
and  to  return  the  same  day.  He  went  to  Sadler's 
WeQs  Theatre,  where  he  was  seen  as  late  as  half 
past  eleveu  in  the  evening :  Held,  that  if  he  returned 
within  the  ambit  of  the  prison  before  twelve  at  night, 
the  Warden  could  not  be  liable  in  an  action  for  an 
escape,  notwithstanding  the  abuse  and  misapplication 
of  the  rule.  Ruthven  v.  Brown,  S  C.  &  P.  535,  s.e. 
5  Law  J.  C.P.  54. 

A,  a  SherifTs  officer,  went  with  B  to  the  house  of 
C,  to  arrest  him  upon  a  ca,  sa,  A  read  the  warrant 
to  C,  whereupon  C  rushed  out  against  A,  who  caught 
C  round  the  waist,  but  was  unable  to  hold  him,  and 
C  escaped  :  Held,  that  the  sherifif  was  liable  to  ftn 
action  of  debt  for  the  escape.  NichoU  v.  DarUy,  % 
Y.  &  J.  399. 

(B)  Liability  of  Sheriff  and  other 
Officers  for. 

A  party  has  a  strict  legal  right  to  an  attachment 
against  the  sheriff  for  not  bringing  in  the  body,  after 
he  has  been  served  with  a  rule  for  that  purpose ; 
therefore,  where  the  sheriff  had  returned  cepi  corput 
to  a  ca»ta,,  and  that  the  defendant  remained  in  his 
custody — ^the  defendant  having  escaped ;  and  the 
plaintiff  served  a  rule  upon  the  sheriff  to  brin^  in 
the  body,  and  obtained  an  attachment  against  him  : 
Held,  that  the  proceedings  were  regular,  and  the 
Court  refused  to  leave  the  party  to  his  action  for  the 
escape.  Jbbotsm  v.  Tindall,  1  Law  J.  C.P.  31,  s.  e. 
1  Bing.  156. 

A  gaoler  covenanted  with  the  aheriff  to  keep  pri- 
soners until  legally  discharged ;  to  attend  the  quarter 
sesnons,  and  to  convey  prisoners,  when  ordered  to 
be  removed  by  habeas  corpus,  safely  and  without 
•wape ;  and  the  gaoler,  and  the  sureties  for  him, 
gtf  •  bond  for  the  due  performance  of  such  covenant. 


The  gaoler  being  in  attendance  at  the  quarter  ses- 
sions, the  sheriff,  upon  receiving  a  wnt  of  habeas 
corpus  for  the  removal  of  a  prisoner,  directed  a  war- 
rant *'to  the  gaoler,  and  A  B,  for  this  time  thereto 
by  me  specially  appointed."  While  under  removal 
by  A  B,  the  prisoner  escaped.  By  the  sheriff  direct* 
ing  the  warrant  specially  to  A  B,  and  giving  him 
co-equal  control  over  the  partpr  removed  :  Held,  that 
both  the  gaoler  and  his  sureUes  were  exempt  quoad 
hoe  from  all  liability  upon  the  bond  and  covenant. 
Rif land  V.  Lavender,  2  Ltvr  J.  C.P.  116,  e.  o.  f 
Bmg.  65,  s.  a  9  B.  Mo.  71. 

A  mandate  from  the  Lord  Mayor's  Court  was 
directed  to  the  defendant,  requiring  him  to  arrest  A 
and  B,  at  the  suit  of  the  plaintiffs ;  A  was  accord- 
ingly arrested  by  the  defendant's  deputy,  and  taken 
to  a  lock-up  house,  from  which  he  was  suffered  to 
escape.  Bail  were  tendered  shortly  afterwards  to  the 
olerk  of  the  bails  of  the  Lord  Mayor's  Court,  but 
were  reiected,  because  they  refused  to  become  bail 
for  B  also  (who  was  out  of  the  country),  it  being 
the  practice  of  that  court  to  require  bail,  in  joint 
actions,  for  all  the  defendants,  although  only  one  be 
arrested  :  Held,  in  an  action  for  the  escape  of  A, 
that  the  seijeant-at- mace  was  liable,  notwithstanding 
the  refusal  of  the  officer  of  the  court  to  take  the  proN 
fered  bail.  De  Vaux  v.  Sewell,  6  Law  J.  C.P.  58, 
s.  c.  1  M.  &  P.  f  16,  s.  c.  3  C.  &  P.  18<. 

An  indictment  lies  against  a  constable  for  volun- 
tarily suffering  a  street- walker  to  escape  out  of  cus- 
tody.   Rex  V.  Booty,  t  Ken.  575,  s.  o.  2  Burr.  864. 

(C)  Action  for. 

In  an  action  for  an  escape  of  a  person  in  execu- 
tion, the  jury  must  give  a  verdict  for  Uie  whole  debt. 
Robertson  v.  Taylor,  %  Chit.  454. 

Where  actual  render  had  been  made  before  the 
commencement  of  the  action  for  an  escape,  though 
ho  notice  of  render  had  been  given,  the  Court  stayed 
the  proceedings  upon  payment  of  costs  up  to  the  time 
when  the  notice  of  render  was  given,  and  the  costs 
of  the  motion.  Broohhouse  v.  Slieriffqf  Derby,  5  B. 
&  C.  244.  ^ 

In  an  action  against  the  Warden  of  the  Fleet  for 
an  escape  of  a  prisoner,  it  was  proved  that  he  was 
out  on  a  day  rule ;  and  the  jury  found  that  he  did 
not  return  within  the  rules  before  twelve  at  night  of 
the  day  on  which  he  obtained  such  rule :  The  Court 
refused  to  disturb  the  verdict,  or  grant  a  new  trial. 
Ruthven  v.  Brown,  5  Law  J.  C.P.  54,  s.  c.  2  C.  &  P. 
535. 

(D)  Pleadings  and  Evidence. 

In  an  action  against  a  sheriff  for  an  escape,. the 
declaration  stated  that  the  writ  was  duly  marked  or 
indorsed  for  bail ;  without  saying  that  it  was  "  by 
virtue  of  an  affidavit :"  Held,  on  demurrer,  that  this 
latter  allegation  was  not  necessary.  WUcoxon  v. 
Nightingale,  6  Law  J.  C.P.  74,  s.  o.  4  Bing.  501,  s.  o. 
1  M.  &  P.  279. 

In  an  action  against  the  marshal  for  the  escape  of 
a  prisoner  charged  in  execntion  in  his  custody,  the 
entry  of. the  commttHtur  on  the  judgment-roll  m  the 
action  against  the  prisoner,  is  sufficient  evidence  that 
the  prisoner  was  committed  to  the  custody  of  the 
marshal,  and  was  by  him  detained  in  custody  in  exe-. 
cution  until  the  escape.  Pheney  v.  Jones,  6  Law  J. 
K.D.  323a 
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An  acknowkifgiiMiit  of  B  debt,  iDida  bj  ■  debtor 
iflcr  BCrf^st,  but  beTora  uieHupe,ii*TidniceRgiiiiat 
Ibe  mirslisl  is  ■»  Utioa  for  uia  escape.  Ri^tri  T. 
Jann.  7  B.  &  C.  86. 

Id  id  ictioB  uiiDil  tb<  niirriiB)  for  >d  Me*pe, 
tlia  Bllegstioa  in  uie  record  id  the  origio*!  action  i( 
primijaeie  srideDCS  tfait  the  pttt}>  iru  conunitted 
to  bis  cuBlod}'.  Fhmty  r.  Jaiut,  3  C.  &  P.  333, 
[Tenlerden] 

In  an  aclianrorili  elcipe,iritba  in  eactpe  upon 
taeeoe  proceUi  Iba  plaintiff  mnit  allege  and  prOTe 
a  debt  clue  frtm  tbe  deraadint  in  the  prooew.  If 
it  be  an  Piir9p«  upOD  proeeM  ia  eiecalum,  he  mint 
ellrpp  nn.l  (.ro'e  a  judgment  agiinal  tbal  dafendaoL 

Villi  rr  I  III:  caetpa  ia  upon  procesa  of  altacbment, 
fur  riiHt.  [iiji  iiiiot  perform  i  n  f;  *n  air  aid,  tbe  plain-' 
lifT  uiu-t  <  -.ilifi  Itale  and  prora  tbe  mutual  aubmia- 
aiun  <jr  Ell'  ;)ni(ies,  or  moat  atata  aad  prare  tbe  Rule 
of  Cuiiii  iij  lining  Ibe  atlicbmenl  toiiaua. 

Akv.kIiii^Iv,  wliere,  inanaciioa  for  an  eacape  of 
llio  tniiir  <lc9triptiou,  (ba  plaintiff  alleged  in  bi* 
-  ■'  '  Wnde  of  aub- 


.vioff  tbi.  fac. 
Dg  tbs  attach  me  r 

lainlained ;  tbe  i 


■  fiiUl. 


aiion  agajnat  tbe  marebal  for  tbe  escape 
Iiad  been  rendered  in  diacharge  of  hei 
itin  arrest,  and  ginng  bail  below;  and 

iinli  bail  abore  iria  put  in  before  Sir  J. 
.  (io.  al  cbambcra,  ii   appeared  by  the 


:  Held. 
abava  was  milerial 
rafore,  tbst  an  fx- 


mr  hail,  and  after 

■  ofnultinginb, 

„.  ./l,>gcd  ;  and 

/ibeenlryoftberecogniTance.Blalicg 
Iwfora  Iba  Court  al  Weatmioster,  did 
l>n  avarmenl.     Alao,  that  the  Blazer's 

.ividance  toibeir  that  tbe  recognisance 

rrce  a  aingle  Judge,    fit 

ia.%  s.  0.  4  B.  &  C.  40 


lit  itxtlaraliOD  does  n 


403,  B.  c.  G  D.  & 
profess  to  describe  tbe 


a  aberiff  for 


xifal  addition  o 

ri  an  ariian  againat  tbe 
'lUrtdiiri  elated  the  writ  to  concl 
.  »l  lb"  laid  plalnliir  of  Ml.  Sic.  w 
,a  riHitalii  tl>»  words  "  to  tbe  danai 

ui,'|"w|"""'"" 


IliA  utli.T.  /tr'Jtifr  T.  Joiiu.  6  Law  J.  K.B.SGl,  s.  o. 
U  II.  h  C.  114,  a.  c.  t  M.  b  R.  BR. 

Ill  nil  union  B^ainat  tbe  Warden  of  the  Fleet  for 

an  <<i>i'ii{v',  ihe  bill  alleged,  that  the  prisoBer  was 
l>riiii|;lji  Ii'  fim  the  Court  bj  \ahtet  earfvt,  and  tbat 
liy  i)ii  (  '  iiri,  tbe  priaoner  was  commiltad  to  prieon 
until,  .*  '  II L  liy  the  said  eomroitiDsnl  more  full j and 
at  Inr^r  :ii    inra  i  upon  apeoial  demurrer,  for  want  of 

mort  ") I  aTerment,  that  tbe  commitment  waa  of 

ri<cor<!  .  II'  lil.lbatsucbracommiliDentn'aaby  order 
of  ttjii  ''.1,11,  and,  theiefore,  not  of  record.  And, 
demurrer,  the  omiaaion  of  Bucb 
rnit.Eyla,6  Tsuot.  51t,  a.o. 


1  Hilarj  term  t  Geo.  4,  waa  prorad  b^ 
a  racotd  af  a  judgment  in  Hilaiy  teim  1  &  t  GtOi 
4.     Btniutl  V.  Iinae,  tO  Pnce,  134. 

Aetiaa  far  an  eaoapa — areiringibaOTijinaljiidj- 
ment  for  791.,  in  Easter  term  5  Geo.  4.— than  u 
award  of  eiecution  in  Trinity  term  5  Geo.  4.tcit 
the  damages  aforeaaid,  (as  if  on  a  Judgmsnt  in  icin 
facial,')  with  a  rsfsrsnee  to  tbe  recora — and  tben- 
opon,  on  a  day  mentioned,  tbe  tammUtitur  of  lb 
prisonsi  to  tbe  custody  of  die  Mnrabal — lastly  tk 
escape:  Held, Ibal  it  waaoBnaoaaaaiy  to  ptvretbit 
BKira  facta)  bad  bean  issued  oa  tli« ^gment, a 
that  aUegation  was  BrnptuMge,  whicb  might  be 
struck  out  of  the  declaration.  BramJitU  j.  Jima.S 
Lnr  J.  K.B.  Mt,  s.  c.  4  B.  &  C.  380,  a.  c.  6  D.t 
R.500, 

To  be  relisred  from  tbe  efieel  of  one  eacapa,  it 
aeems  that  a  gaoler  ntiat  abew  by  hia  plea — 

Tbat  tbe  escapa  waa  without  bia  knowledge : 

Tbat  on  tbe  retarn  or  re-caption  of  the  piisrae, 
he  detained  bim  until  action  brought. 

For,  where  a  gaoler,  to  an  action  for  an  tanpa, 

Iileaded  that  the  prisonerescaped  wilbouthiatnov- 
edge,  returned,  waa  detained,  and  afterwards  agaia 
eacapad  on  direra  daya  and  times ;  again  ratnnad. 
and  waa  tbersapon  detained  until  action  brought: 
It  waa  held,  on  demurrer,  that  the  plea  was  bad,  be- 
cause it  did  not  ate  la  what  eacapea  the  gaoler  ialeud. 
ed  to  admit,    fen-at  t.  Jma,  S  Law  J.  X.B.  56. 


ESCROW. 

[See  Deed.] 

Stmbit,  that  to  constitute  sn  escrow,  it  ia  not  it- 

Bolotely  neceaaaiy.al  Ibe  time  of  its  execation,  that 

it  should  be expreaaly  declared  to  be  «r  no  openli«, 

until  a  certain  erent  bas  Uken  place. 

In  an  action  by  an  administrator  on  a  bnd,tW 
sabaeribin^  witneaa  was  called,  wbo,  after  pnnag 
tbe  eiecutian  of  the  same,  gave  eridence  to  tbe  M- 
loning  effect;  tbal  tba  defendant,  bain^  indebtedla 
the  iateslata  by  virtue  of  certain  promissory  uotaa, 
proposed  to  give  bim  tbe  bond  in  question,  with  lb>t 
proriao,  tbat  the  bond  should  remain  in  the  buda 
of  bim,  (tJie  aubacribing  witneea,)  unliithe  deatli  of 
Lord  S ;  and  that  it  should  not  ctfu  than  be  da- 
Hrered  up,  until  he,  the  defendaot,  had  received  die 
promiasoTy  notes  ;  Lord  8  died,  and  the  wilneBi|iTa 
up  lbs  bond :  Held,  tbat  whether  the  bond  waa  da- 
livered  as  a  deed,  to  take  effect  from  tbe  instant  of 
aucb  delivery,  or  whether  it  waa  delirered  upon  the 
eipresa  condition,  tbat  it  should  not  operate  »  a 
deed  unii)  the  death  i^  the  then  Lord  S.  aid  iboi 
only  upon  tbe  condition,  that  the  promissory  voles 
should  be  given  up,  era  questicna  to  be  determiiieil 
by  a  jury.  Murray  v.  EnrJ  n/"  Stair,  IB.  iC.Bt, 
a.  c.  3  D.  &  R.  VO.  Sea  Dot  d.  Gamoni  t.  Kn^lil, 
4  Law  J.K.B.  161,a.c.  5B.&C.671,  «.  cBD. 
&  R,  34B.    Mti',  Dbbds.  (B.) 


lie,  limited  in  tbs 
ia  devised  only  for 

Jienatton  orderiaa 

tbereof  is  made  by  the  derisee,  on  bis  daatb  mch 


ESTOPPEL.— BVID£NCB—(RMoBi>t—Viu>icTi—JuDKUi.  Pbocgbvimm). 


■Ml*,  oadar  Oa  itttslM  99  Car.  f ,  e.  9,  nd  14 
i«o.  f,  a.  to,  will  pm  to  tbs  legvl  npmmtitiTM 

Tbiu,  when  tli*  gnntae  of  in  utats  ia  luidi  jmr 
mlrt  ni,  limited  to  bioMalf,  his  bain  and  aiai|ai, 
lariud  lbaniie"to  m^dugblai  ER,  and  all  the 
Ml  of  mj  Batata  both  Taalnd  pancoial,  ta  mjtcni," 
-it  vai  bald,  that  E  R,  ndn  thii  dariw,  took 
olj  an  intatait  toi  bar  own  lift,  and  that  aftar  hn 
leath,  without  baring  mida  any  diapoaitioii  of  tba 
•Ula,  tha  naidss  iharaof  paaaad  to  the  lagal  r 


M.  6  Low  J.  K.B.  trs. 
I  B.  &  a  996. 

Whara  an  aqoitahle  tenant  in  tail  nliani  in  foe  bj 
n«  of  martgaga,  a  Talid  eqaitabla  raoorarr  ma*  be 
nfland  of  tha  aaooDduy  oqnitahle  eatala,  withont 
Iha  MBCnaeiica  <^  the  mortgagea.  NtumlU  r. 
GTtnvBei,  I  lom.  16. 

StmbU,  that  in  a  oaao  (aiit  from  th«  Coart  of 
Cbancoij,  a  eooit  o(  law  will  not  give  mj  opinian 


An  oUCa  aold  bj  thg  mortgagoa  in  the  lifatiaa  of 
tba  Doitngor,  ia  panonal  oatata  ;  bot  if  after  hia 
daalb.  it  IB  a  loal  aatata.     Wri^  t.  Rtm,  t  S.&  S. 


(GJ   RtrDTATIOH. 

(H)  Dni.ARjtnoki. 
(I)  Admiuion*. 
<K)  CoNFiuiom. 

(L)   CONFIDIHTIAL  COMItDHKIATtONt. 

(M)  PiEirapnoH. 

(N)  SiDOKDAiT  ititD  Parol  EviniieB. 

(A)  In  atxiKAL. 

A  oooTtof  JDBCice  cannot  daltgate  itilnriidiction, 
and  ooght  BOt  to  be  guided  bj  anj  foreiBn  opinion, 
upon  «  qoeatioB  of  law,  e.  g.  the  idmuubilit^  (^ 
eridaica.     Dunbar  r,  Hartwy,  t  Bligb,  351. 

Eran  if  eridanca  i«  read  without  ny  objection 
being  taken  at  the  time,  it*  admiaoffility  may  be 
objaoted  to  in  the  codth  of  tha  argunant.  Let  t. 
HarriKU,  5  Law  J.  Chano.  6*. 

Tntimany  injnrioua  to  a  peraon'a  chaiacteria  not 
■dmiMibIa,  unlen  it  be  pertinaot  to  tha  matter  in 
iaane.     Batt  r.  Hill.  1  C.  &  P.  100.  [P.A] 

Evidence  of  a  apecific  negligence  i«  not  adniiauble 
in  an  aclion  for  to  negligenSj  conducting  a  ahip, 
that  aba  wia  wrecked,  and  the  plaintiff  ioit  hia  paa- 
aage  ^  thouEh  proof  that  ibe  captain  bad  often  add , 
that  the  officer  to  wbom  he  giTa  charge  of  the  ihip 


ID  ni>7  be  cilled  to  wy,  whether  groi 


It  i*  donbtful  wbatber  ■  judgment  of  the  Conrt 
of  Record  of  SL  Kilta,  can  be  pleaded  either  in  bu 
or  by  way  of  estoppel ,  and  certainly  not  without 
Btatjng  that  tha  judgment  ia  final  and  condoaiTO  In 
tbttBdut.  PUimmiT  r.  Waadbunu,  4  Law  J.  K.B. 
6,i.c.4B.eiC.  MS,  ao.  7D.&R.«. 

A.  by  laaaa  and  leleaae,  reciting  that  he  is  en- 
tidfld  to  a  rareraion  in  fee  in  certain  lands,  ex- 
pectant DpOD  the  death  of  hie  fithar,  oonreyi  to  B 
that  rereraion,  upon  truit  to  secure  an  annuity 
granted  by  bim  to  C  ;  at  tbat  time  he  bad,  in  tkot, 
■0  inierat  in  Ihe  landa  ;  bnt  afterwarda  be  acqoired 
a  life  estate  in  them;  which  life  inleraat  he  con- 
veyed to  D,  who  bed  uotics  of  C'e  annuity,  and  the 
deed  charging  it  oo  the  rereraion.  Held,  thai  A, 
Bad  those  claiming  onder  him,  were  estopped  by 
the  releue  :  that  C  and  bia  truatee  ooald,  iiailing 
tbiBHlTee  of  that  estoppel,  eierciae  all  the  rigbtt 
and  ramedie*  giien  by  tba  release  :  and  therefore, 
ifaaltbey  were  not  entitled  toequilable  relief.' Sm- 
tey  >.  Burdm,  4Law  J.  Cbanc  164,  s.  o.  (  S.  &  S. 
S19. 

A  patiiioDing  creditor,  on  wboee  affidsrit  a  eom- 
BnaaioD  of  bankrupt  iaauaa,  eionot  aftarwardi  dia- 
pau  the  lalidity  of  the  commiuion.  LtditUer  r. 
Setit,  6  Law  J.  C.P.  147,  *.  a.  4Bing.  6t3,  s.e.  1 
it.  &  P.  59T. 


EVIDENCE. 

(A)  In  oekebal. 

(B)  RecoHDs. 

(C)  VnanicTs  *p(n  JunoM 

(D)  Judicial  PRoceEDiNc 
(£)  PcBUo  Ihitruhents. 

(F)  PWYATE  WhITINOS. 


(B)  Rkoords. 
It  aeam*  Ibit  a  ninute-book  in  which  an  entiy 
of  the  proceedings  at  Seasiona  is  made,  and  from 
which  book  the  roll  containing  the  lecord  of  such 
proceedings  ii  eDbsequenlly  made  up,  is  not  itself 
■  record  so  as  to  be  admiMible  in  evidence  ss  a  proof 
of  Ihe  Tecl  there  atstad.  R«r  t.  Billamy,  1  R.  & 
M.  171.  [Abbott] 

(C)  VESDicn  AND  Jddoment*. 

In  an 
held  t 

bad  twen  entered  d| 
359. 

In  BD  aclioQ  sgiinst  an  kttOTDe;  for  negligence,  in 
auSbring  judgment  b;  defiult  to  be  aigoed  i^uBst 
Ihe  plainlifr  in  a  iait  in  which  he  was  drfeadBnt, — 
the  Caurl  held,  thai,  in  order  (o  ptore  the  judgment 
jn  the  fanner  action,  the  judgment-roll  shoatd  bare 
been  carried  in,  or  an  enmieed  copy  of  Ibe  record 
prodaced.  Gititfrgg  t.  Jav,  6  Ijiw  J.  C.P.  6S,  a.  c 
1  M.  &  P.  136,  a.  c.  3  C.  &  P.  191. 

A  mere  copy  of  a  judgment  in  one  of  the  colonies 
i(  not  sdmiiiible,  unleu  it  be  authenlicsted  under 
the  lael  of  the  island.  AppUun  t.  Broybraok,  6  M, 
&  5.  31,  1.  c.  I  Slark.  6. 

If  pereana  unconnected  with  a  tiiil  which  took 
place  in  1794,  shew  that  the  vaidicl  proceeded  on 
improper  erideuce,  the  other  party  may  give  eriJence 
of  wbat  deceaied  witneaieB  proiad,  to  euppoit  Ihe 
validity  of  the  verdict.  Bet  d.  Llnd  v.  Fauingham, 
9  C.  &  P.  440.  [Buirmigb] 

(D)  Jddicial  PnocHDitiai. 

Judge*'  Qolea  are  not  admiMibte  as  evidence  of 
the  facts,  bnt  tbe  fscta  muat  be  brought  before  (be 


EVIDENCE-<Pw»Lii;  la. 


■TB PaiVATH  WbITIHOs). 


A  )«part  findiie  ■  putiolu  fad,  wiD  w»  b*  w 
JrrwJ  lalMiMdMMideMtM  wwtlierauitrelatiDg 
10  lfa«  aax  Bittar,  boi  batV«IM  difcrat  pvtie*, 
ihoi^  Iha  «ndMM,  b<r  whkih  ibMAc  ■'u  bnnetly 
prOTid,  bu  bMD  «iDC«  loM.  Itaii/t  T,  HdtH,  5  law 
J.  Cbukc.  41. 

On  Iba  trill  of  V  iiwaa  at  hir,  ofice  cofiiea  of  (Iia 
pTOCcBdiDn  in  Cbaonr?  are  Dot  aridenc*.  Bmaai 
..  IVma.  1  C.  a  P.  578.  [6Mt] 

If  tha  defanduit  roDKiiH,  the  Coort  will  pennit 
iDl«iacau»ai  to  be  laad  ou  a  trial  of  an  iodicliDeDt 


"'a^^, 


Anon.  C  Chit.  199. 


DCbu- 


/I 


ifbedoMio,  ba  cunot  object  lb*t  i 
are  tot  eiidaeca.  oa  accounl  rf  tb»ii  appealing  to 
•lata  tbe  coolenn  of  writtea  papen.  X'talyrt  r. 
J^V""!.  '  E.  &  M.  103,  ».  t^  1  C  4  P.  606. 
TAbbottl 

An  axaninad  eopy  of  anmr  ia  Chancerj.  u  ad- 
aiiauUa  to  coBtndiet  ihs  eridcac*  of  ■  wilneaa  m  a 
dvil  rue.  Kmt  t.  ^.»nM,  S  Lao  J.  K.B.  It8, 
I.  0.  »  B.  »  C.  15.  ».  c.  6  D.  St  H.  in :  8.  P.  if^f  fc- 
fitM  r.  PmjI*.  1  M.  h  M.  109. 

A  u  •xaiius*d.n)p7  of  an  uitwei  in  Cbinoory  by 
■  wiaoB  not  patty  to  tha  aclioo  ia  admiasibta,  with- 
iiul  nroduving  th«  origisU,  ot  prOTing  tba  partj'a 
liLiiUwritiBK.  Tali  itmndanti  Bo^imH  Ini-I, 
(  C.&  P.  »Ti. 

Uut  an  azamtaad  ofin  oopy  of  al  tfidarit  for  an 

iiUUDOllon  b  -  •  "■---'-  -"•-- * '-'  iJ- 

lily,  or  tbal  i 
Si  Y.5BS. 

Wbara  an'axamiaad  oop^  of  a 

ctry  wii  pioduoed  in   etidancfi, — .. — - — i 

ihiK  •  witnaaa  who  bid  eiunined  tbe  origioil,  might 
iitoT*  that  it  wai  lined  by  tba  defendant,  to  Mti- 
l.hihtha  Idaltltyof  the  detadant.  DartnaU  r. 
Il..mr4,  t  R.  &  M.  1G9.  [Abbott] 

(E)  Public  lunscnENn. 

I'o  proT»  the  partial  to  whom  corn  hu  been  de- 
litnnJ,  the  latumi  made  in  pnnuince  of  tba  1  & 
■/(l™.  *.  c,8T,iianotoonclu«TeeTidenoe,  Ifwd- 
(.„  r,  JlMiwi,  f  Bing.if!',  a.  E.  1  C.  &  P-  5M. 

W'Mtn  the  FrBUcli  vici'Ci 
iiii4ivaii  a  prlDled  copy  ot  ma  "  einy  cooh  oi 
Kiltme,  imraliMod  it  a  booliieller'i  ihop  in  Paria,  it 
AH*  rKuiMd  11  evidance  of  iba  liw  of  Fnnca. 
/  .-,-pl  V.  Il'txl'll.  I  U.  &  n.  N.P.C.  30, 1.  0. 3  Stark. 
1711.  fAbholl] 

I'lii  rolU  of  a  manor  court  ira  only  ofidence 
iilii>liiil  Ibe  lananti  mil  lord  iharaof.  Altorntg  G(n«- 
...Ir.lUhMm.  rrurn.117.  .   ,     „      ^    , 

t  h>  mrtlfliiX*  of  Ihi  woretiry  of  tbe  Board  of 
|<:i<ilia,  ai  III  tlia  loouraey  and  effect  of  icoounti  in 
III'  \mik»  uf  tjii  Eioiie,  ought  not  to  ba  receliad  in 

"'  wiwlllar  wwunta  of  nook  kapl  in  tha  Eidio 

I.  in  a»lde...)a  b.lwaan  ibirJ  piitiei,  u  to  the 

■  to>»\M~U-rrt. 

jraiiiib  mrijiiniamiy  bo  rItoh  in  eodaoee, 
I.  ill-  (.mind  tint  tlia  originali  are  public 
|,u<  III  ,„<.[>  ii«i.  11...  <;..|ii«  produced  mull  bo 
liy  ■  nlti'i'M  wliu  liiJ  UKUluiucd  them  wiUi 


„r.,rj,. 


Dutor  T.  Horoiif,  J  Mgb,  351. 

(F)  PllTATK  Whitings. 

On  an  iadictmant  againat  A  tud  B  for  i  coupi- 
n7to.oanMti&*«d;  thBdoTeDcejiiiileby  Avu, 
that  he  haeb  bMn  diloatTed  by  Ibe  rupreaen  [iliou  ef 
B  i  and  paU  of  a  written  rorrenpoodcnce  betna 
A.and  B  hating  bean  admii>  J  Tur  lUe  pivaecuum. 
It  WM.  bidd,  that  under  i-.il:  circumatancet.  lit 
whole  of  tha  cooa^otidgB:. ,  ln'iween  A  and  U,  qi 
to  idle  time  of -the  OTirt  not  ul'  tlia  cDnEpincy,SMi 
be.  raoaired  ia  aiidanee' fur  iLu  ilerunce.  Rut. 
Wliiutuiul,  1  D.  &  R.  N.P  C.  (U.  [Abbott] 

The  data«f  a latm i«  eridt'iite against Ibanriler, 
that.Uw  letter  Wia  wntUn  nli^ro  dated.  Jtm.l 
Out.  19«. 

'  AlIboDgb  tba  poattmark  U[.cn  s  [eUet  ia  pnmi 
facU  evidence  (bat  it  eii>t»l  ;ii  Ujii  tim?  uf  ibo  dm 
deneted'thaahy,  ^et  proof  that  it  bean  a  gaamM 
pint  iirk  .ii  indiapenaUi.  Fitlchtr  t.  BraidyU. 
a  BlaA.  64.  [Hohroyd] 

It  ii  not  nbt  initj  tbat  a  aigiuture  of  Ibe  wnut 
of  a  leltar  above  thirty  yeara  old  abould  be  picrsL 
Wkv(  there  ia  no  exiating  direct  ion  to  luck  a  Ititn, 
frimdfaeii,  it  nnat  be  intaided  tohartbdrn  utriilu 
to  the  party  imonnt  whose  papen  it  ii  fmad. 
Frttaick  t,  Rtait,  6  Mad.  7. 

A  letter  written  by  a  pu<y,aougbt  to  becbaretd. 
ia  STideDOe,  though  it  be  lignud  by  a  Ibint  puNO. 
illnaiHbr  T,  Bmnt,  1  C.  &  P.  S8S.  [Beit] 

ThedeCandiDt'icirdiinotudmiasibUineTideu*. 
nnlaii  the  plaintiff  ghai  him  notice  to  produca  liii 
-oaida,  and  then  proTia  one  to  ba  a  copy,  or  iben 
that  ha  receired  tbe  card  irom  tbe  delendut  bia- 
aelC     Clarli  T.  Capp,  1  C.  U  P.  199.  [AbhoU] 

Wberai  dacaaiid  paiaOD  baa  niide  an  eatrj,  il 
may  ba  eridenea,  alibough  Le  could  not  in  bii  life. 
tima  hare  been  exaniined  la  to  ibo  facL 

A  book  purporting  to  contain  an  account  of  lidia 
.WUecled  aeren^  yean  back,  cannot  be  receired  ii 
eridence  without  proof  that  the  iwrty  in  nkoH 
handwriting  it  ia,.waa  at  the  time  coileetor  of  lidxa. 

Where  toa  charter  of  aa  «ccleaiaitical  corpora' 
tioa  required  them  to  ippoinl  tithe  proctore,  ancii^Di 
roll*  purporting  to  ba  accoonia  rendered  by  oertus 
aambera  of  tba  oorpaiatioi ,  as  tlieir  titbe  pioctoii. 
coming  out  of  tbe  proper  cUilody,  and  appeetiiig  la 
bare  been  approied  and  aellled  by  the  corponiiOD. 
warp  deemed  admiaaibla  eTidence,  Shert  v.  Lit,  3 
J..  Sl  W.  464. 

Tba  miniilar'aaccoiititt  sid  (be  royil  grants  are, 
when  thay  ao  atate,  uinilly^  coniidered  as  sofficiaot 
evidence  thai  certain  prsmiaes  icere  parts  of  a  djs- 
aolred  aumaatery.  deetnmri  of  Lapton  bckoel  t. 
SeatMt,  1  Y.  &  J.  330. 

Entnaa  made  hy  a  eoUector  of  'ties  in  bis  cxA- 
J eating-book,  •»  adniiaaible  in  eridsDce  agiiiiata 
surety  after  the  death  of  tbs  priacipal.  Coa  r. 
frmtiiiglni,  6  B.  Mo.  355,  a.  c.  3  B.  K  D.  iSf. 

A  Bible,  pcodnced  by  a  woman  sgediiity-icTea. 
who  aaid  that  il  wu  giran  la  her  when  sercu  yean 
old  by  bar  father,  who  told  her  tint  it  belon^ied  lo 
her  grandfather,  ia  aiidence  of  ilaelf  to  be  l^ft  to 
tbe  jury  lo  say,  whether  an  entry  in  il,  by  nbich  il 
appean  that  her  gnndfathsr  was  ibe  eon  of  i  certain 
peraon,  il  true.  Dtti.  Cnckatl  r, Iliad,  i  Law  J. 
K.B.  79. 


EVIDENCE— (Private  Wbitihq*). 
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Wbtra  lb«  pnctiM  of  ih«  dafendnt'*  eoantfag-      tba  «ntrfM  in  whMh  It  wm  hfi  dntf  to  hir*  aigned, 

.i_..>..  _>._.   _» . , !_._.      held  to  b«  idmiiiible.  raj/Jn- v.  Cwfc,  B  Prioa,  650. 

Ad  iua*  btTing  been  diraclsd  to  iitiiiy  Hm 
Conrl  u  to  tba  farf  ny  of  ■  ligniitara  to  ■  irtrmit 
ofattornej',  >  Terdict  wu  found,  ekaMiihing  the 
^anninansM  of  it,  upon  eridaDce  utUfioloTj-  to  ih» 
jndfa  who  tried  the  caiue,  and  m  tbe  Coart  npon 
hia  report  of  it.  In  the  couna  of  tbe  trial,  an  in- 
apeotor  of  fnnks,  wfao  had  narer  aeen  tha  party 
write,  wM  called  to  prove,  from  hia  knowtadga  of 


tbe  defeDdul  to  i«al, 
id  III  at  he  or  prclerk  earned  aillattflrata  the 

wt-offica,  but  1  naa  no  pirtlculu  place  of  de- 
uil  in  (he  jS\L  r  xnoh  tattSta,  and  neitbsr  of  tbe 
orkB  had  ari>  r  Icttian  of  tlie  particular  latter 
ftred  in  evi  1  i  tlough  they  awora  that  they 
lifamily  carr^i  d  M  Iflttera  given  them  to  Carry ; 
aid,  Ihit  ttie  pi  >  m  tiiS  clerk'a  irritinK  ill  tM 
ttfr-book  ot  a  krt>r  lo  tbe  phuntiff,  oould  not  be 
ad  a<  proof  of  &uih  lilMr  having  been  aent  to  thfl 
ainiiff.  Toos/i,  t.  WiStami,  1  M.  &  M.  1(9.  [Teu- 
rdenj 

A  banker'a  ladppr,  ii  which  tbe  mlries  are  teade 
r  Kveral  darks,  la  idmiaaible  in  evidence  to  aheir 
M  a  En9.Ionii?r  hns  no  fonda  in  (heir  binda  ;  and  it 

not  necpaaMv  lo  cull  all  the  partlea  by  whom  the 
iiriesare  made.  Fi,n.ni  v.  C<i;m,-6  Law  J.  C.P. 
la,  B.  c.  5  limp.  1  H  a.  c.  S  M.  ft  P.  197. 

Aa  by  the  .=ij  <^l-q.3.  o.  155,  it  ia  dii«eted,  that 
iBDuniborofpn;,-.  :li.^^a  going  oir board  India  shi|ta 
lall  be  iaf€TU-ii  m  o  tHrak,  to  be  kept  at  tha  India 
oaae,  and  >-ei^:]i'ii  bvoath,  loch  book  is  tdmiaaibM 

(viduoce.  !:u-':.irdnm  v.  Mtlliih,  3  Law  J.  C.P. 
ifl,  •.  e.  S  Bin;;.  '4'9,  a.  o.  1  C.  &  P.  Wl. 

Docymenta  rpUiting  to  a  eom]Mny,nol  kep(  iB 
tircbctt,  burnt  tbe  clerk'a  house, are  inadmiasibla. 
n>  Wardnu,  i,-i:.  .1'  Sinvibmy  r.  Hart,]  C.  &  P. 
14.  IHoUocl]      " 

Where  them  in  =  premise  to  pay  "  tha  debt,"  bat 
IB  amounl  is  di,\  mfntioned— umSle,  that  a  pro- 
iuory  Botp.  nli.-h  wia  originally  valid,  but  would 
:  inidmiiaiMi.'  ju  evidence  merely  on  account  of 
I  eraavre,  anil  ".[nib  wH  the  aubject  of  rafarenoe 

the  conTcr^^itii'ii  nlarvin  the  prAmiee  waa  made, 
ay  be  need  is  <:'■  nlonce  to  aaceitUD  the  amonnt  of 
IS  debt,  for  p:]vii.{>ni  of  which  tba  promiaa  (raa 
ada — mf  9ii<rrL'.  BAap  e.  Chambrt,  6  Law  J. 
.B.SSi. 

If  a  paper  be  called  Ibr  by  tha  plaintiff 'a  conn  m1, 
id  tbev  look  at  il,  tbay  mutt  read  it  in  rvidence,  if 

iaataJt  miK^rial  to  lUacwe  ;  botif  it  be  inappli- 
iUe,ititiay  b^'  rojeclad.  Wilm  T.  Bowif,  1  C.  ft 
.  10.  [P.rk] 

If  tbe  CDunael  for  tie  defendant,  in  croM-eiatni- 
itiop,  put  a  paper  into  the  witnau'i  band,  to  rei- 
nh  hia  mamory.  tlie  Oppoaite  eonnael  haa  a  right 

Took  at  it,  without  being  bonnd  to  read  it  in  evf- 
190*-,  and  tbe  oppoata  eonnael  nuy  rfao  tak  ihb 
imesawben  it  naa  written,  without  being  bound  to 
It  it  ta.    E€±  V.  Ramim, tC.tcF.  60S.  [Ten. 

If  a  cheque,  d  IB  wn  bf  onaofthepntlea'in  Bcauae, 
I  pnred  to  be  in  ibehanda  of  (lie  banker  of  auith 
iity,  (bavins  hfen  p<id,}  the  oppoaite  p»r'y  naefl 
It,  ifhe  wiibPB  (o  barv  it  put  in  evidence,  oall  tho 
inker*!  clerk  to  pradilceh.bacmlycall  forit  utider 
noiitBtoptodi.re.  Sarton  V.  Payw, 2  C.  ft  P. 5S0. 
Javlay] 

l^a  »nifl  proof  of  i  'prfaoBer'a  b«ndwriting  in  a 
ininal  ease  is  olloWfd,  tk  fn  ■  civil.  Rtt  t.  Hm- 
!r.  t  Ken.  368,  s.  «.  tBofrlMS. 

In  tbe  ecclesiaitical  Oourta  eOIhplriaon  of  hana- 
Tiliagi  is  admisaibli  vridcncfl.  lack  v.  Dmvtr, 
Add.  360. 

Evidence  of  a  rcctoi'aliudwiffiagioMBiptk,  by 
■npariBon  w'idi  bis  ■ignituTeintbategiateT'booka, 


havil)f>beeB  rejeoted,  the  Conit  rafosed  to  diatnrb 
tha  verdict,  on  tbe  groand  that  aoch  evidence,  even 
if  adniiaaibla,WBa  entitled  to  vary  little  weight;  and 
that,  the  iasue  being  to  saliafy  the  Court,  a  new  trial 
ooght  not  to  be  granted,  unleu  for  As  rafeetfon  of 
evidonce  whioh  might  reaionably  have  altered  the 
indict.  QuitTt,  ifanch  avideneabe  admiaalble  at 
alL     Cwniy  v.  Ijinglandi,  5  B.  &  A.  330. 

In  qneationi  of  pedigree  a  wicnevi  Mlled  to  prove 
the  band-wtitJng  atCaohed  to  an  uoient  paper  may, 
previoua  lo  giving  hia  opiaion,  oompara  it  with 
otherauthebtiedoeDinenta.  DMd.  Tlbnen  v.Tonwr, 
IR.  &M.  141.  [Abbott] 

Receiving  lettera,  and  acting  upon  them,  is  niffi- 
cient  to  antboriae  a  apeakinf;  aa  to  betiaif  of  the 
handwriting.  Tharpe  v.  Giftnrne,  9  C.  &  P.  f  1, 
[Beat] 

The  witneaa  called  to  prove  the  dafendtnt'a  hand- 
writing to  certain  lettera.  Mated  that  ha  had  only 
oorreaponded  with  a  pereon  of  that  name  at  A ;  and 
that  he  had  never  aeen  the  defendant :  Held,  on  ita 
being  proved  that  there  was  Ao  odier  penon  of  that 
name  living  at  A,  that  the  evidence  wa«  tuScient  to 
go  lo  tbe  jury  for  then  to  lay,  whether  or  not  the 
lettera  were  written  by  tbe  defendant.  Horrinften 
V.  Fry,  1  C.  &  P.  189,  a.  c  1  R.  &  M.  90.  [Beat] 

If  a  peraon  prore  that  he  baa  never  aeen  tbe  de- 
fendant write,  and  haa  never  comaponded  with  him, 
but  baa  aeen  papera  in  the  Maater'a  ofice,  whioh  the 
attorney  of  the  party  admitted  to  be  of  hia  hind- 
writing,  and  tbe  peraon  baA  MCed  on  iheaa  papera 
■0  admitted  ;  thti  i»  not  anch  a  knowledge  of  the 
party'a  handwrittBg  aa  irill  onaHe  tbe  peraon  to 

Cre  a  written  docament  alleged  to  be  in  bit 
ilwritiag.  Grmwu  v.  ffnnlar,  S  C.  ft  P.  47T. 
[Abbott] 

The  ngnitnre  of  •  piirty  to  a  bill  of  exchange 
Inay  be  proved  by  a  peMon  who  hat  teen  him'Wrhe 
hia  aumtme  ouly.  £twti  v.  Sopin,  1  M.  &  M.  39. 
[AbhottJ 

Proof  of  the  handwriting  of  The  labacribing  wit- 
nMa  to  an  initmment  it  auffiBTBOt,  he  being  dead, 
witheui  any  further  pnwf  of  the  identity  of  the 
partiea,  eicept  the  identity  of  name  and  deecription. 
eagt-r.  Mann,  1  M.  ft  M.  79.  [Tenterden] 

A  algned  bill,  deHreied  in  obeditoee  to  tha  ttt- 
tute  t  Geo.  S,  c  9S,  fa  in  the  nttute  of  a  notice 
before  action ;  and,  therafbre,  a  netiee  to  prodneb 
that  notice  on  tha  trial  it  unnaceatvy, 

A  copyof  the  bill,  whleh  baa  been  delivered,  duly 
tigved,  ma;  be  given  tn  evidence,  although  tbe 
aignatnre  in  tha  copy  be  not  in  the  handwriting  of 
the  attorney.  Culling  v.  Trtwerk,  5  Law  J.  K.B. 
ISC,  a.  c.  6B.  ft  C.  394.  ■' 

Under  the  Sootattatate  "for  making  up  tbatWier 
of  deoraeta,  whereof  the  eitnota  are  tmiaiing,  and 
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thi  regiiten  loM  ia  tha  Gn ;"  whethat  tlM  defeota 
of  ED  exlnct  not  unuaJng,  but  oblitenled,  on  ba 

lu  ^lied — Q  uart, 

rba  extnct  baring  bean  in  poueanon  of  tlia  an- 
ceitoa  or  aulhon  af  iha  clMmiat,  irhaaa  datj  it 
una  (□  1ia*a  aapplied  tb<  defecu  under  tha  atatnte 
ur  by  common  liw  :  coBJectunl  andeaee  to  ■opplj' 
B  vord  auppoaed  to  ba  effaceci  ia  iaidmtaaible.  Mak- 
DmgM  T.  Bogatlh,  3  Bligb,  41. 

(G)  Refutation. 

Efidrace  of  raputatioD   ia  idmiMible  whan  tba 

quaation  ia,  vUelbar  a  parlioulai  plica  ia  a  parcal  of 

■  ibeap-walk  or  not.     Qhcuit.  Leaii,  I  Chit.  535. 

(H>  Decl^iiiatiohe. 
A  aoad  out  a  writ  of  Ji.  fa.  againat  the  goodi  of 
It,  and  [ha  absriff  executed  a  bill  of  aale  of  certain 
gooda  to  A.  After  thii,  B  remained  in  poaaaaaion 
of  tba  gooda,  aod  tbs  aheriffagaiu  took  tham,  under 
atwthsr  eiacutioD  againat  B  :  Held,  that  in  anaotioo 
brgugbt  by  A  agaiuat  the  ahariff  for  taking  theae 

Siioda,  the  deolantiona  of  B  wars  eridanoe  foi  the 
tfeDdant,  to  abeir  that  A'a  elocution  wai  marsly 
colourable.  WiUia  r.  FarUs.  3  C.  &  P.  395. 
[Vaughan] 

Obaerratiaai  made  bj  tha  wife  are  admiaaibla  in 
L'vidcDCa,  where  aba  acta  aa  the  agent  of  berhuiband. 
l-rall  V.  Baker,  1  Uw  J.  KB.  It. 

Quirti,  wbetber,  after  the  death  of  buaband  and 
Rifa.  tba  daclirationa  of  the  wife  are  admiaaible  aa 
■iiid>DC(  to  ahew,  that  tbe  huaband  waa  not  tenant 
ill  fee  of  land*  of  whioh  ha  had  aeiaia,  and  that, 
ii|.OD  a  oartain  aient,  they  were  to  go  oiier  to  anoiber 
biancb  of  tbe  Iknily.    Barkir  T.  Ray,  S  Rnaa.  SS. 

Tha  daclaration  of  a  paity  i>  admiaaibla  in  avi- 
ili«iu  to  proTa  hia  intaDlion.  GoJ*  t.  HalfhiigU, 
:\  Hurli,  M.  [Abbott] 

Tba  dying  dealaraciooa  of  a  paraoa  can  only  ba 
rutaired  in  efidenoa,  wben  (be  ikibjeot  of  inquiry 
iatba  d««(h  of  the  party,  and  not  at  the  inreatiga- 
tino  of  any  oollatara]  ciroumataaoea.  Rti  t.  Maoit, 
i  [),  &  C.  (iU5,  a.  0. 4  D.  Si  R,  110. 

DaclaralioD*  ant*  littm  natam  are  admiaaibla  in 
i|iiaalloiia  of  pedigree,  tboagb  the  plaintiCa  title 
«  u  that  which  the  party  making  aucb  declarationa 
ttnild  have  bad  if  liTing.  Dm  d.  TUmaH  T.  Tarttr, 
I  K.Ji  M.  141.  [Abbott] 

'f'lie  uni'produetion  of  a  wiiltau  injtnuueDl  muat 
li«M(;ouatad  for,  in  order 
'iMlariliova  againat  himaalF,     Blaun 
r;  &  f.  MM,  a.  c,  1  R.  &  M.  181.  [Abbott] 

In  gaB«al,  daelaratioiu  made  by  liTiog  paraona, 
a-i  )«rtiaB  Id  an  action,  though  agaiual  their  own 
Ji>w/»i,  are  sot  admiaaibla  m  eTidenoa  in  that 
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Wlma,  tbafafora.  to  imp 
111  ■  ytumSmatj  aola,  iIm  dafrndant  attempted  to 
l^iraaridanca  of  daclantiona  made  by  tbe  peiaon 
ut,  wbnaa  aaanial  (hat  noU  bad  been  giTeo  to  tbe 
I'litnllff,  wliicb  ytJKB  waa  no  parly  to  the  action — 
lie  Ofurl  Mdausb  aTliUiiea  clearly  inadmiaaible. 
J/»Jfy  r.  Ja*tlu,  A  Law  J.  K.B.  180,  a.  o.  I 
(;,*)',  (lift. 

|»  •  i|umk1mi  ofpadigraa,  daolarationa  of  a  party 
Mjanaft'fi  hf  marrlaita  are  raoairable  in  a'ideBce. 
'H>m»liin,  in  an  aniiiiu  of  •Jnctmeiit,  declarationa  by 
■mm,  U'tt  bar  diat  iiuaDaod  med  to 


0- 

aatate  would  go  to  J  F,  and  after  hie  dMt!i,toliii 
heir  (underwboli  \he  leaser  of  the  plaiutiffcltiiud), 
were  held  to  be  admissible  in  evidence  to  ihew  tha 
ralatitmabip  and  aff nity  of  J  F  to  tbs  leaaar  of  lb 
plaintiff.     Dot  d.  Fuiter  y.  Ra.,*,(J,  6  Law  J.CJ. 

196,  a.  o.  i  M.  &  r.  2U. 

(1)  Ai 


Where  the  Ecclesii 
'    defend  an 


cal  Conn 
I  a  libel  ii 


that  they  were  admissible  in  eridonce  in  asDltfoi 
tilhea  in  thia  court,  by  a  patty  claiming  nndtriii 
aame  title  aa  the  piTson  n  liose  snsn-er  it  wis.  Ti;- 
to-T.  Coo*,  B  Price,  (i['i. 

A  mere  propoaal  W  refer,  is  not  to  be  piotiCledu 
a  commuatcatioa  for  a  compromise  ;  tbeeiuouiif 
a  oompromiae  bein^  an  ot!er  to  mite  a  coacmuo 
and  aacrifice ;  thertfore.  where  aacli  a  proposii  "■ 
oonneoted  with  an  admissinn  auslaining  t  pla  tf 
aet-off:  It  waaholilee,  that  it  ought  to  bin  Ihi 
receired  in  eridence.  ThomiKi  y.  ^uitin,  1  LivJ. 
K.B.  99,  a.  c,  *  D.  i  II.  ;1:)9. 

An  adrniaaioi:  m^ide  bv  il  party  before  id  arbitn- 
tor,  may  be  uaed  as  nviileneu  on  tho  trial  of  auilba 

made  witb  a  Tien  lo  a  compromise.  Um  i.  Uni 
r.  Eaaiu.  3C.&  P.  Slbl.  [Vuughan] 


iridenc 


forodjns 
■Ii.^£  for  r 


mpromi 


be  racaiied  for  i)ii> 
tended  lt>  be  cb  ar, 
extending  to  eiei 
LaiHlyn,  9  Price, 

made  before  action  btougiit  by  the  plainli?.  nit! 
as  prochein  amy.  Webb  v.  Smith,  1  R.  ft  U.  I<^ 
[Litlledale] 

On  the  taxation  of  cosU  befora  tbe  Miller,  u 
attorney's  clerV  adiuiiti'd,  that  tbe  suit  in  ■  lull 
Che  oo*tiweretai(ii,n'39ConduclBd  by  his  emploj" 
&om  motirea  of  churily  on  behalf  of'^lbe  pliiilif  ^ 
Held,  tbat  tha  ailmisi^lonaaflbe  derii  wareiu&ciui 
lo  bind  the  maaler.  AiMmmi  r.  frirt.  1  D.  &  B. 
N.P.C.  48.  [AbbotLl 

Qucrv—Wbetber  u 
in  bis  addreia  to  llie 
demand  bad  beau  sulis 
if  hia  client  heard  it,  i 
the  time.  ColUdgt  v.  . 
3  Bing.  119. 

Where  tbe  husbnn<rB  business  wag  condudadbf 
bia  wife  in  bis  ibsfuce,  it  n-as  held,  that  admiaaioai 
nude  by  bet,  on  an  application  to  pay  for  goodi  be- 
fore Ibey  were  delivered,  were  admisaible  ineiidawia 
againat  her  buaband.  Cbford  v.  Bnrlim,  1  La' i. 
C.P.  61,  a,  c.  1  Biiig.  IW,  a.  c.  8  B.  Mo.  16. 

In  a  auit  inatiiut.'d  ag:aiu3l  A  and  B,  to  bavetHOi 
of  exchange,  which  havi^  baen  negotiated  from  A  ts 
B,  deliTered  np,  on  ih^  gruund,  tbat  it  waa  a  (mi 
■-   *  '-  negociile  lliem,  and  tbat  B  wu  ■  party  tt 


ing  the  piny  in- 
me  usbl.  that  rule  tot 
cementa.      frojall  '. 


lission  made  by  coaaati, 
tliat  part  of  bii  dia>'> 
s  receivable  in  eriilMiW 

3Uwj.c.p.ie*,».t- 


tba  fraud— tbe  admissions  of  A,  while  the 
in  bia  poaaeaaion,  tbat  he  wsa  not  entittad  to  nego 
tiata  tbem,  ate  admissible  in  eridence,  Lm  t.  Htt 
riuB,  ft  Law  J.  ChaDc.  6i. 

An  admiaaion  U]i  to  a  pirtieular  day,  extendiM 
to  any  (act  prior  to  tliut  day.     Timtat  r,  Whitrev, 
aay  tbat  the      C.icP.tt.  [BiurDugb] 
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As  admiatioii  bj  the  defuidaiit*  that  he  cannot 
paj,  bat  will  give  a  bill;  and  that  he  has  beev  ar- 
retted, will  entitle  the  plaintiff  to  a  yerdictof  e£lO, 
as  there  could  have  been  no  arrest  for  a  smaller 
amount.  BrathKaiU  r.  ChurehUl,  2  C.  &  P.  d41. 
[Abbott] 

Tlie  Coort  will  not  make  an  order  ipon  a  defen- 
dant to  pay  money,  open  an  admission  in  his  answer 
that  he  has  received  a  large  sum  of  money  (specify- 
ing the  amount)  conpled  witli  a  claim  of  lien  on  it 
for  trmTolUng  expenses,  postchaise  lure,  or  otherwise. 
Law  T.  Huuter,  1  Law  J.  Chanc.  2«S. 

To  support  admissions  entered  into  between  town 
agents,  under  the  sanction  of  the  attomies,  their 
principels  in  the  country,  the  handwriting  of  such 
town  agents  must  be  proved  at  the  trial ;  but  tlie 
Court  wil^  set  aside  a  nonsuit  occasioned  by  the 
plaintiff  not  being  able  to  prove  the  handwriting 
of  the  defendant's  attorney's  agents,  where  Mich  ad- 
misaons  had  bem  bonAfide  entered  into.  Trttslovt 
T.  Bvrtom,  %  Law  J.  C.P.  105,  s.  c.  9  B.  Mo.  64. 

Where  a  proceeding  depends  upon  the  question, 
whether  Justices  of  the  Peace  had  jurisdiction  over 
the  subject  matter,  their  own  order  reciting  a  fact 
which  would  give  them  jurisdiction  is  not  sufficient 
evidence  of  the  fact  Rex  v.  Gi/ilccs,  6  Law  J.  M.C. 
118,  s.  c.  8  B.  &  C.  4S9,  s.  c.  2  M.  &  R.  4M. 

(K)  Confessions. 

Confeasions  made  in  consequence  of  a  threat  or 
fHOBBtse,  or  to  an  attorney  or  banister,  are  privileged, 
and  no  others ;  therefore,  where  a  prisoner  wrote  a 
letter,  and  the  gaoler  promised  to  put  it  in  the  post, 
bat  instead  of  so  doing  took  it  to  the  prosecutor, — 
it  was  holden  to  be  admissiblo.  Rti  t.  Dtrringtont 
f  C.  &  P.  418.  [Garrow] 

Thoogh  a  confession  be  extracted  from  a  prisoner 
by  aa  unaothoriied  person,  holding  out  a  chance  of 
ptrdoa,  it  is  admissible  in  evidence,  itfx  ▼.  Gibbom,, 
1  C.  &  P.  97.  [Park] 

If  a  prisoner,  under  the  impression  of  obtaining  % 
ptidon,  confess  to  the  constable,  it  is  evidence. 
Rtx  T.  Tyirr,  1  C.  &  P.  129.  [Hidlock] 

Where  a  magistrate,  without  threat  or  promise^ 
^oertioaed  a  prisoner,— it  was  holden  that  his  ez- 
swrinatioa  was  admissible  in  evidence.  J?m  v.  1£.IM», 
1  B.  ft  H.  4S2.  [Littledale] 

Where,  in  the  absence  of  a  threat  or  promise,  % 
boy  of  the  age  of  fourteen  years  confessed  a  felony, 
it  wan  holden  to  be  admissible.  Rtx  v.  ThamUm,  X 
R.ft  M.C.C.11.S7. 

The  coafeesion  of  a  prisoner  before  a  magistraite, 
«  milreient  ground  to  warrant  a  conviction,  though 
there  is  no  positive  proof  nliwiid€,  that  the  offence 
was  committed ;  at  least,  if  there  is  probable  evidence 
that  it  was  committed.  Res  ▼.  Whiu,  1.  R.  &  R. 
can.  506.    Res  ▼.  Tippet,  ib.  509. 

If  a  confession  is  improperly  obtaiued,it  is  a  ground 
tat  ezclodtng  evidence  of  the  confession,  and  of  any 
act  doDO  by  the  prisoner,  in  consequence,  towanis 
kis  discovering  the  property,  unless  the  property  is 
atetnally  discovered  thereby.  Rex  v.  Jenkim,  1  R. 
ic  R.  C.C.R.  49f . 

If  the  declaration  of  the  prisoner,  in  which  she 
aoaarts  her  innocence,  be  given  in  evidence  on  the 
part  of  the  prosecution,  and  there  be  evidence  of 
other  statements  confessing  guilt;  the  judge  will 
!€«▼•  tfie  whole  of  the  conflicting  statements  to  the 
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jury  for  consideration  :  but  if  there  be  in  the  whole 
case  no  evidence  but  what  is  compatible  with  the 
assertion  of  innocence  so  given  in  evidence  for  the 
prosecution,  the  judge  will  direct  an  acquittal.  Rex 
V.  J«NM,  3  C.  &  P.  639.  [Bosanqoet] 

If  a  fslony  be  committed  jointly  by  two,  and  one 
of  them,  in  the  presence  of  his  companion,  on  his 
examination  before  a  justice  of  the  peace,  admits 
that  he  and  the  btber  committed  the  offence  jointly, 
such  confession,  though  not  negatived  by  the  latter, 
is  not  evidence  against  him.  Rex  v.  Appleby,  5 
Stark.  55.  [Holroyd] 

(L)  Confidential  Communications. 

The  rule,  that  confidential  communications  are 
not  to  be  revealed,  does  not  extend  to  medical  men. 
Res  V,  Gibbons,  1  C.  &  P.  97.  [Park] 

The  rule  establishing  confidential  communications, 
does  not  apply  to  a  banker's  stating  tbe  balance  a 
customer  had  in  his  bonk  on  a  certain  day.  Loyd 
▼.  FrtshJieU,  «  C.  &  P.  5t5.  [Abbott] 

Communications  made  to  a  stewaro,  by  his  em- 
ployer, respecting  bis  affairs,  are  not  privileged  from 
disclosure,  like  con6dential  communieatioos  made 
to  legal  advisers.    Falmouth  v.  Mois,  11  Price,  455. 

Conferences  between  solicitor  and  client  extend 
to  all  communications  for  professional  advice,  but 
not  to  employment  in  matters  not  professionaL 
Walker  v.  Wi'tdman,  6  Mad.  47. 

The  retaining  of  counsel  falls  within  the  role  of 
confidential  oommnnications.  Foote  r.  Hayne,  1  R. 
&  M.  166,  s.  c.  1  C.  &  P.  545.  [Abbott] 

Confidential  communications  made  to  an  attome3r, 
being  die  privilege  of  the  client,  may  be  disclosed  if 
he  consents.  Merle  v.  More,  1  R.  &  M.  390.  [Best] 

(M)  Presdhption. 
[See  Bastard  and  Grant.] 

In  erenr  case  where  the  child  is  bom  in  lawful 
wedlock,  the  husband  not  being  separated  from  bis 
wife  by  a  sentence  of  divorce,  sexual  intercourse  is 
presumed  to  have  taken  place  between  tbe  husband 
and  wife,  until  that  presumption  is  eneountered  by 
such  evidence,  as  proves,  to  the  satisfaction  of  those 
who  are  to  decide  the  question,  that  such  sexual  in- 
tercourse did  not  tske  place  at  any  time  when  by 
SBcb  intercourse  the  husband  could,  according  to 
tbe  laws  of  nature,  be  the  father  of  such  child. 

After  proof  given  of  sooh  access  of  the  husband 
and  wife,  by  whicb,  according  to  tbe  laws  of  nature, 
he  might  be  the  fether  of  a  child,  (by  which  is  to  be 
understood  proof  of  sexual  iotereoafse  between 
them,)  no  evidence  can  be  received  except  it  tend 
to  felsify  the  proof  that  soeh  iatereoarse  had  taken 
place.  Such  proof  must  be  regulated  b^  the  same 
principles  as  are  applicable  to  the  establiahment  of 
sny  other  fact. 

The  presumption  of  the  legitimacy  of  a  child  bom 
in  lawfbl  wedlock,  tbe  husband  not  being  separated 
from  hii  wife  by  a  sentence  of  divorce,  can  be  legaUy 
resisted  only  by  evidence  of  such  facts  or  circum<* 
stsnces  as  are  suAoient  to  prove,  to  tbe  satisfection 
of  those  who  are  to  decide  the  question,  that  no 
sexual  intercourse  did  take  place  between  the  hus- 
band and  wife  at  any  time,  when  by  sud)  intercourse 
the  husband  could,  by  the  laws  of  natare,  be  the 
fether  of  the  child. 

Where  the  legitimacy  of  a  ohild  in  such  a  caaa  ii 
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tbe  lapse  of  time,  a  penoannitbe 
'  to  be  dead,  it  may  also  be  pre- 
that  be  baa  died  without  iaaoe,  no  fact  tf- 
Itoaoootraiypreeumptioo.  Doe d.  Old' 
i^BV.  ir«lic7,6La»J.K.B.«86.8.c8B.&C.2$6. 
A  party  caaaoc  rely  apoo  presDrnptioii  to  cut  la 
tkH^^nbtm  ea  aMKber,  if,  from  tbe  nature  of  the  eaie, 
be  BHMt  ef  Beeeaaiij  be  able  to  ahew  tbe  obligitioi 
( if  it  nalj  cziais)  bj  poaitive  eridence.  BoyU  r. 
Tote,  3  Lav  J.  K.B.  134,  a.  c.  6  B.  &  C.  529. 

la  as  actioa  far  moaey  bad  and  received,  tbe  de- 
ftadaat,  aa  as  aaswer  to  the  action,  put  in  oae  put 
•f  a  dead  of  corenant,  executed  by  tbe  plaiotifi, 
tbe  dcfndant  covenanted  to  pajOTerttt 
ivcd  bj  bim  on  aeooant  of  tbe  phiotiili; 
baTiagbeea  given  to  tbe  plaintiffi  to  prodoee 
■ntoipait  of  tbia  deed :  Held,  tbmt  the  defin- 
on  of  tbe  plaintiffi*  part  of  the 
preaampcive  eridence  tbat  be  bad  exe- 
be  conatevpart,  and  tbat  tbia  was  eqoillj  t 
•f  BOMmtv  wbetber  tbe  counterpart  bad  ben 
■oc  Emit  Imdim  C4mpnff  y,  2>rcs,5C.  & 
P.  53a.  [Teatcfdeo] 

VTmv  •  factory  was  granted  by  tbe  Crown  ia 
S9  Edw.  6,  with  liceoee  to  appropriate,  and  a 
la  appoint  a  vicar,  and  eodow  bin  irith  a 
;  and  on  tbe  appropriatioo,to  eadev 
^laa  also  witb  a  specified  annual  penaion  or  portioii 
iir  bss  feod  and  anstentation ;  aad  it  appeared  tltit 
a  Ticar  tbroagb  all  aofaaeqaeot  tioK^ 
vicar  bad  for  a  gnat  aamber  of  yeais 
tbe  leaaeea  of  tbe  recteij  for  tbe 
a  larger  sum  than  tbe  penaion  speet&ed 
b«t  no  instrument  of  eadowmeot  aor 
tr«:>x«Mic«  «c  tbe  exiataace  of  aucb,  waa  prodoeed; 
a&s»«ce  of  wbicb  it  was  cootraded,  tbat 
ec  cbe  gmt  bad  not  been  complied  witb, 
3MC  u«  pa  I  mint  by  tbe  leaaeea  vrasa  voluntary 
>K«imMc  >▼  i^  impropriatora,  and  d<itenninaUa  at 
:ttvr  Tit^^cstn^ :  tbe  Court  held,  tbat  nftersolooga 
t*m^  sc  mngbt  be  presumed  tbat  an  endowoeot 
according  to  tbe  terma  of  tbe  grant, 
«M  juk  ;air  vkaaage  bad  been  aubaoquently  aag- 
WOM.     iwmmm  r.  Wtrmky,  1  Y.  &  J.  546. 

«.i«i3ier  proof  prMU  d$jmrt  of  delireryof  goods 
asK  l«  afcbawed,  wbora,  aobaequent  to  tbe  alleged 
writiea  statements  of  aoeoont  coatainiog 
daaaeata  bava  been  delivered  oootaiaing 
of  tbe  diapatad  articlea — Qtutr*, 
tbat  ia  aacb  a  caae,  where  tbe  dealing 
a  publican  and  a  diatiller,  who  kept 
ia,  it  reqaifeaatroBg  eridenoe  of  delivery 
to  rebut  tbe  presumption  arising  fireaa 
ladelirered. 
Wbetber  tbe  aocount-booka  of  tbe  distiller  ia 
afibrd  a  mm-plena  jnvbatio,  and  lay  a 
gvoaad  for  tbe  oath  in  supplement — Qtugre,    Daa* 
|«r  V.  Hmrvey,  9  Bligh,  S50. 

Unity  of  poaseaaion  may  affect  tbe  rigbt  to  tithes: 
as,  where  a  rectory  impropriate  and  laiida  vrithin 
tbe  rectory  are  in  the  aame  owner,  if  he,  having 
leased  the  lands  exempt  from  tithes,  oooTerys  the 
reversion  of  tbe  lands  as  he  holds  them,  that  woold 
be  exempt  from  tithes.     If  the  rectory   and  the 
landa  have  been  in  the  Crown,  and  the  grmt  and 
record   have  been    lost,  whether  tbe    onjoymeat 
would  not  furnish  a  presumption  of  title — Qu^crr. 
A  rectory  and  lands  being  united  in  tfaa  Cxowa 
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bj  difiereiit  titles,  the  lands  migbt  be  occupied  by 
the  lessee  of  the  Crown,  discharged  of  the  tithes  by 
the  unity  of  possession  in  the  Crown.  In  such  a 
case,  if  a  grant  of  the  lands  were  made  by  the  Crown 
u  the  lessee  held  them,  it  would  operate  as  a  con> 
rejance  of  the  tithes  of  those  lands. 

Soch  a  title  is  capable  of  a  legal  beginning,  and 
is  difTerent  from  the  case  of  ecclesiastical  rectors 
and  Tic«rs,  in  which  presumption  is  excluded,  be- 
cause there  can  be  no  leg^l  beginning  of  such  a 
title. 

It  seems  extraordinary  that  a  court  of  equity 
should  bold  that  there  may  be  a  presumption  in  fa- 
Toor  of  a  rectory  impropriate,  and  no  presumption 
against  such  a  rectory.  There  is  no  difference  be- 
tween the  title  of  a  lay  rector  impropriate  to  the 
tithes  of  land  and  the  title  of  the  person  who  holds 
the  lands  from  which  the  tithes  are  claimed  :  they 
are  both  equally  fees,  both  equally  capable  of  alien- 
ation. SenUtie,  there  is  no  reason  why  there  should 
be  a  presumption  in  farour  of  a  lay  rector,  and  no 
presumption  in  favour  of  the  occupier  of  lands. 

A  disclaimer  on  the  part  of  an  ecclesiastical  rec- 
tor would  not  operate  much  ;  but  a  disclaimer  by  a 
lay  rector  ought  to  operate  in  the  same  way  as  if  a 
man  leised  of  lands  bad  a  right  of  way,  or  any  ease- 
ment orer  the  lands  of  another.  The  cases  are  not 
distingoifhable.  In  the  case  of  a  right  of  way,  if 
the  owner  disclaims,  though  the  previous  title  may 
be  shewn,  a  subsequent  release  of  the  right  may  be 
presumed. 

So  a  lay  rector  may  release  the  tithes  and  discharge 
the  lands,  snd  if  the  tithes  of  the  lands  have  not 
been  paid  for  a  gpreat  length  of  time,  a  release  ought 
to  be  presumed,  though  no  deed  is  produced. 

Reasoning  applicable  to  the  case  of  an  ecclesiasti- 
cal rector,  is  not  necessarily  applicable  to  the  case 
of  a  lay  impropriator.  Since  the  dissolution  of  the 
monasteries,  Isy  impropriations  Tested  in  the  Crown 
hare  become  as  much  lay  fees  as  the  lands  out  of 
which  the  tithes  issue,  llie  title  is  of  the  same 
description,  particularly  in  the  case  of  a  person 
claiming  a  profit  to  be  taken  out  of  land.  If  a 
profit  to  be  taken  out  of  lands  has  not  been  taken 
for  many  years,  and  the  lands  have  been  enjoyed 
without  yielding  that  profit  to  a  third  person,  the 
title  to  that  profit  is  presumed  to  be  discharged, 
whatever  is  the  nature  of  the  profit  The  case  of 
an  impropriate  rector  claiming  tithes,  is  not  capable 
of  distinction. 

As  between  two  monasteries;  the  one  holding 
an  impropriate  rectory,  and  the  other  being  a  lesser 
monastery  holding  lands  within  the  rectory;  the 
former  Bright  convey  the  tithes  to  the  latter.  It  is 
the  case  of  a  right  of  exemption,  not  as  derived  from 
a  religious  house,  but  by  conveyance ;  and  mmbU, 
that  it  is  a  title  which  admits  of  proof  by  presump- 
tion.    Ncrtmry  v.  Meade,  S  Bligh,  235—261. 

(N)  SlOONDART  AND  PaROL  EVIDBNOB. 

Knowledge  that  a  party  is  in  possession  of  certain 
documents,  and  the  not  calling  him  as  a  witness, 
precludes  secondary  evidence  of  the  contents  of  the 
nme.     Freeman  v.  Arkelt,  1  C.  &  P.  135.  [Park] 

To  admit  lecondary  evidence  of  a  deed,  it  is  not 
■efficient  that  the  attorney,  who  prepared  it,  swears, 
that  he  delivered  it  to  A  and  B,  and  believes  it  to 
be  lost.     HoTtock  v.  Priestley ,  1  Law  J.  Chanc.  73. 


Where  an  attesting  witness  to  a  deed  cannot  be 
found,  after  strict  and  diligent  inquiry,  evidence  of 
his  handwriting  is  admissible.  In  accounting  for 
the  absence  of  an  attesting  witness,  or  loss  of  a 
written  instrument,  general  answers  to  inquiries, 
that  notliing  is  known  concerning  them,  are  admissi- 
ble in  evidence,  but  not  declarations  as  to  particular 
facts,  if  the  party  making  them  is  capable  of  being 
oalled.     Doe  d.  Johuton  v.  Johnton,  t  Chit.  196. 

Where  a  letter  has  been  traced  to  be  in  the  hands 
of  A,  evidence  that  the  defendant  empfeyed  B  to 
search  in  all  places  where  he  kept  letters,  is  not 
suflficient  primd  facie  of  loss,  so  as  to  let  in  secondary 
eridence  of  its  contents.  Parkitu  v.  Colfbet,  1  C.  oc 
P.  S8f.  [Best] 

A  party,  in  whose  possession  a  deed  was,  by  prov- 
ing that  he  had  made  dilieent  search,  and  coula  not 
procure  it,  renders  secondary  evidence  to  prove  its 
contents  admissible.  Harper  v.  Cook,  1  C.  &  P.  139. 
[Paric] 

To'admit  evidence  of  the  contents  of  letters,  it  is 
not  enough  to  shew  that  the  party  in  whose  posses- 
sion they  are,  has  searched  in  a  particular  box  in 
which  he  thought  they  were — without  having  looked 
into  any  any  other  place,  although  he  was  of  opinion 
they  were  in  his  possession.  Bligh  v.  WelUtley,  S 
C.  &  P.  400.  [Best] 

Reasonable  diligence  in  searching  after  an  inden- 
ture of  apprenticeship  thirty-seven  years  old,  and 
supposed  to  be  lost,  is  sufficient  to  let  in  secondary 
evidence.  Rex  v.  the  Jnhabitanti  of  Eait  Farleigh, 
S  Law  J.  K.B.  174,  s.  c.  6  D.  &  R.  147. 

In  order  to  let  in  parol  evidence  of  the  contents 
of  a  written  instrument,  it  must  be  shewn  that  rea- 
sonable diligence  has  been  used,  but  without  success, 
to  produce  that  instrument. 

Proof  by  an  apprentice,  that  after  the  expiration 
of  his  term  of  apprenticeship  he  applied  to  his  master 
to  deliver  up  his  indenture,  and  that  his  master  told 
him  it  was  with  the  overseers  of  the  parish,  is  not 
sufficient  to  authorize  the  admission  of  parol  evidence 
of  the  contents  of  the  indenture.  If  the  master  be 
alive,  he  should  be  examined,  or  at  all  events,  an 
application  to  him,  and  a  search  made  thereupon, 
be  clearly  made  out.  Rex  v.  the  Inhabitants  of  Rho* 
degeidio,  6  Law  J.  M.C.  10,  s.  c.  7  B.  &  C.  620,  s. 
e.  1  M.  &  R.  294. 

Proof  that  an  indenture  of  apprenticeship  twenty- 
five  years  old,  to  pay  for  the  stamp  of  which  the- 
overseers  of  a  parish  had  advanced  money,  wassent 
to  those  overseers,  snd  is  not  to  be  found  in  the 
parish-chest,  is  sufficient  to  raise  a-  presumption  of 
the  loss  of  the  indenture,  and- to  entitle  such  parish, 
in  a  settlement  case,  to  give-  secondsry  evidence  of 
its  execution  and  contents.  Rex  v.  the  luhabitante 
of  Stourbridge,  6  Law  J.  M.C.  65,  s.  c  8  B.  &  C. 
96,  s.  c.  2  M.  &  R.  43. 

Where  ineffectual  search  has  been  made  for  a 
justice's  warrant,  parol  evidence  may  be  given  of 
its  contents.  Weatherall  v.  Wateon,  1  Law  J.  K.B.  2. 

The  mere  ciroumstsnce  of  a  witness  being  too  ill 
to  attend  the  trial,  is  no  sufficient  ground  for  ready- 
ing his  deposition  taken  in  Chancery.  Doed,  Lloyd 
V.  Evans,  3  C.  &  P.  219.  [Vaughan] 

A  witness,  in  his  deposition  taken  in  a  suit  in 
equity,  swore  to  the  handwriting  of  a  particular 
document,  and  afterwards  became  blind  ;  hisdeposi-' 
tioB  was  read  in  hii  lifetime,  on  the  trial  of  an  issue- 
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r«  tlie  budiriilng.  Lvnm  r.  BjAuh,  1  Lmw 
jDc.  SB. 

.'inaw  •lunined  on  tba  trial  of  in  iuua  out 
iBimy,  died  ;  a  naw  trial  wta  granted,  aad 
u  Dxr  trial  parol  eTideoce  Kaa  illawed  lo 
tia  of  what  tliia  wiineai  bad  dcpoMd  on 
jimet  (rial,  notwitbataading  tbera  wai  Uie 
irda  for  mdiog  the  depoaiiioiia  in  eqnilj  of 
^ilDaaaea  aibaddiedaiDM  die  finl  trill.  Tod 
'I  if  Wkaeiutita,  3  C.  &  P.3B7.  [TenMrdan] 
ere,  ponoant  U>  an  order  of  tlie  Court  of 
htr,  a  latter  «u  fllad  in  tbit  court :  Held,  in 
ill!  at  Uw,  tbat  aacondu^  eTideooe  of  ila 
tnwaa  mot  admiaaible,  aa  either  party  might, 
;.:jciIioii,  obtain  pcroiiiaioD  to  produce  it. 
;..  T.  Mannmu,  1  R.  3i  M.  IS,  [Abbott] 
ri  iarauce  to  Us  Prothonotary,  be,  b;  aecU 
:it<'\afi  omitlad  ta  inapect  an  Bccwinl-baak, 
r.-\t  material  in  auppojt  of  iha  anawera  for 
iliB  paniea  had  bean  reported  in  contempt : 
iliai  the  ProthODotaiy  not  haTJog  declared 
It  iiualiafird,  or  that  ue  required  any  eipta- 
<  B(  to  the  iteina  oonlained  iD  the  book,  parol 
tjur  of  lb*  clerk,  bjwhom  the  enttiea  bad 
riiiida,  waa  inadiniaaiblo.  Jo  rt  latum,  1 
■ilt.t.c.  8  ii.  Ma.«14. 

I  rii  an  agraamenl  i»  created  bj  letlara,  no 
1 1'  oliundf  ia  admiaaib1e)but  otberwiae,  where 
iti-ra  are  produced  only  aa  aridence  of  the 
,M,I.     flriu  V.  Biilchti^.  6  Mad.  IT. 

II  le  baa  patent  ambiguitj  in  a  fine,  it  rendera 
liil  i  but  if  it  be  a  lattnt  ambiguilj,  evidence 
b.i  it  la  admiaaibia.  Um  d.  Uulktln  r.  Wil- 
1  C.  k  V.  104,  a.  e.  1  n.  &  M.  88.  [Beat] 
ili'ne*  ma/  b*  offered  to  aiplain,  thougb  not 
ii'ridici  a  fine.     If  a  man,  ibersfora,   grant 


, which  Hralra  be  intended  to  paaa 

|<I  r.rj  a  qusalion  of  Tact,  to  b«  dsierniined  bj  ■ 
,  ii|ii>n  evidence  out  of  ths  fine.    Dnnd,  Btick- 
II  'l/mJ,  4  Law  J.  K.B.  195,  a.  c  B.  D,  &  K. 
...i.KC.itI'.  173. 

r.Eilil  10  II  csrdin  pramlara,  which  were  con- 
<il  i>i  liim  by  duda.  At  the  time  ihaj  were 
I  il  I'liil  dalivotad,  onlj  a  part  of  the  conaidcra- 

ii«y  waa  paid  i  buttlw  decdi  oonttined  the 

I  .  iliNowledgmontarortbe  tecaiplortbemonsji 
I' ui^read  to  pcrlbrm  woik  aa  a  plumber  to  the 
ir.t  if  iho  aum  retained  in  liia  binda. 
ir|,<  or  110  work  wai  dona  by  H,  and  A  brought 

ofaaaunipail,  Ibat  ll,bsingiDdabtedinac- 

I,  uudvrlouk  lo  poiform  work  for  him  aa  > 
ii<i'i,«]iich  ho  bad  not  dona.  To  abew  that 
Kiialdaralion  uionav  had  not  bean  paid,  parol 

vhad  bi'vu  ■dioilltd. 

I'  I'lvrllielil.OiatlJieeTiJencewaaincenaiateut 
II..'  dnrda,    llul  lliut  il  might,  if  (ha  plaadinga 

I itiad.  haia  beau  gone  iblo,  to  ab aw  that 

/  waa  rscsi^ed  and  returned,  bj  which  a 

..iirincl  liad  basil  mBd<>,  BhIiit  v,  DtKtv,  1 
I,  K.ll,  ll'.'i,  a,  0,  1  U.  &  Ci704,  a.  C,3D.  & 

Hinmorandum  of  i(|juitmeni  wasindoraod 

,..|iif  of  liiaiiraiisn,  whisb  alated  that  a  parti- 
irvi'ii|[a  liiiaof  ^Hpar  aeni.  had  been  asitled 
■  -  ilin  idalnUn  (an  undarwriter)  and  da&n- 
.  o  Citurt  ilalarniiDKl  that  parol  tndenca 
U  i»  tsoslvnJ ,  I'l  tliuw  ikU,  ty  a  priw  uraage- 


D  Pakdi.  ErtDENca). 


neot,  it  waa  letlled,  that  if  lbs  othtr  n 

paid  a  leaa  aum  the  anrplni  ahonid  be  repaid,   itw- 

tU  r.  Datukty.  6  B.  Mo.  133, 

No  eridsnce  dihon  dsada  can  be  leeeired  ia  di< 
ciriing  on  thsii  effect  i  but  on  the  queatiaa  o(  coM, 
audi  eridsnce  may  be  taken  into  eonaideiatioa. 
Sltfearl  r.  Stuart,  1  Law  J.  Cbane.  Gl. 

If  prsmiaea  are  let  by  an  agreement  not  oDderad 
from  Lodji-ffay,  parol  eridenee  may  be  girea  u 
absw,  that  Old  Lady-ilag  waa  msant ;  and  a  loliM 
to  the  tenant  to  quit  on  the  6tli  of  April,  maid  ba 
good.  Do, d.  Ptttri  T.  H^num,  t  Ln  S.ILA. 
II,  a.c.SD.&  R.  XT. 

A  written  agreement  to  kU  a  baUDSaa  nay  b 
altered  by  parol  leatimony.  MoTufiiLi  t.  Cbiln,  I 
Law  J.  K.B.  85. 

Wbsre,  4n  treapan  guara  c/ouian  J-r;;:.  il  >p- 
peered  that  plaintiff  and  defendant,  rt'|>'Ciire1;, 
occupied  landa  belongipa;  to  the  aame  Lindbnl.iiii 
abutting  on  different  aides  ofa  lane,  nvii  ihitiiii 
defandant  held  under  a  Iraaa,  which  v^^snot  pio- 
dnced:  Held,  that  the  declaration  of  i.1:e  biiiiliml, 
"  tbat  he  had  let  tbs  lanq  jointly  to  Elie  pliinUlF 
•nd  the  defsodaat,  as  mucb  la  one  aa  t->  tin?  oilier," 
waa  properly  receiied  in  eTidsnce.  A.a'  '^-  IMi 
6  Uw  J.  K.B.  a,  a.  c.  1  M.  Ac  R.  63. 

Paiol  eridsnce  of  ths  fact  of  teuan^  is  idmi- 
aible,aIthoaghtfas  tenant  bold  under  a  writtaaagiM- 
menL  Rti  r.  tkt  Inhabitant! af  Hely  Trinil).  6l" 
J,  M.C.  14,s.  0.  7  B.  &C.61],a.cl  H.&B.M4. 

Qb*™— Whslher  in  an  action  for  an  injarj  doa. 
to  the  raTeraionary  intereat  of  the  plaintiff,  it  tn 
be  proved  orally,  when  it  appeals  tbat  the  pnoiw 
are  in  the  poaaaaaion  of  a  tenant,  wbo  bolditiMB 
under  a  wntten  agreement,  which  ianotprodoeed— 
Park  J.,  GiseleeJ.pr«;  The  Lord  CbW  JeUia, 
and  Buriough  J.  cm,  Slniihrr  7.  Rarr,  6  U*}. 
C.P.  845,  a.  c.  5  Bing.  136.  a.  c.  S  M.  &  P.  «7. 

The  plaintiff  wrote  a  letter  to  the  deTudnl, 
which  the  defendant  did  not  aniwer.  At  ibe  tiiil, 
■he  plsiotiff's  counsel  called  for  it  under  a  notice  tg 
produce,  and  wished  lo  gire  evidence  of  its  en- 
teats  ;  Held,  tbat  such  aTidencewasnotadminiblt; 
but  that  if,  by  the  letter,  the  plsintiS'  demanded  ■ 
oertaJD  sum,  so  much  only  of  tbs  copy  of  it  Di^t 
be  read  as  stated  the  aum  demanded.  Furlkr. 
,  Dtnlm.  3  C.  8i  P.  103.   [Tentflrdsn] 

Evidence  that  a  teslatrii,  who  had  beqneadiai 
■11  bee  leasehold  property,  Gio,  had  no  leaaahoU 
property  except  tbat  over  which  aha  bad  a  power  irf 
diapoailioD  :  Held  adniaaible.  GroHl  v.  Lfiui^  6 
Law  J.  Ghana.  119. 

If  a  broker  spesk  of  the  value  of  rooda  froai  la- 
collection,  ha  need  not  put  in  a  wnttem  appniae- 
nent  on  a  stamp.  Stafford  v.  Clark,  1  C.  &  F-  tk 
[Butmngb] 

StabU,  thst  if  a  letter  wiittea  by  s  bankrupt  la 
hriog  him  within  Slat.  6  Gni.  4,  c.  16,  a.  131,  be 
witbont  s  dale,  the  time  when  it  wis  written  caanot 
be  proved  by  parol  evideooe.  Hubert  t.  Htrtra,  t 
C.itP.  518.  [Best] 

The  plaintiff  declsred  on  a  promise  by  the  defen- 
danta  to  pay  oier  to  bim  the  ptocecda  of  ■  foraign 
bill,  nwotiated  by  them  tor  bissocaunt;  Held,  that 
he  might  give  parol  erideace  of  ita  oonteuta  ;  and 
that  be  was  not  bound  to  produce  cilber  tba  bill  it- 
•eir,ot  anotarialcor--'-  "  --  "- 
J.  C.P.  103,  a.  c  1 


EVIDENCE.— EXECUTION— (In 


Wb«n  ma  «z*cd(oi  duni  UtftTUidaB,  it  it  avf- 
fcient  tolet  in  pvolaridiscainupportaf  tLe  l««l 
title,  wiUiont  ■U^iDE  ■  btia  by  ths  aOiict  of  die 
ptrol  aridance.     f^iH  t.  BrsMr.  1  Tqtd.  66. 

Ai  •econdiiy  •Tidsnce  of  tli*  conUnti  of  >  d«til. 
ID  ciunioad  cop/  of  die  refcittry ,  kept  in  lb*  couDty 
ifMiddleaai  mer  be  received.  Dm  d.  [/t«i<  t.  £iJ- 
,(r,  I  C.  &  P.  IBS.  [Abbottl 

FraTiDg  ihM  i  letter  had  been  unt  to  ■  teatatriz 
nma  yean  praTioo*  to  Lei  deatb,  1*  not  eufficisDt  to 
iliuge  the  eiecutrii  nitb  the  cuetody  of  it  four 
•ean  ■flemarda.  Jirtu  t.  Durnboraiun,  I  C.  &  P. 
iM.  [B«l] 

Sailing  Dotica  to  prodace  a  laltar  relating  to  the 
mnar  at  inua  on  tlie  attorney  of  tl>a  party,  on  tba 
Hit  eTiming  pranona  to  the  trial,  ia  auSciant  to 
tdinit  Kieaadirjr  e*idenee,  tbough  the  party  be 
ibnwJ.  Biyaa  v.  WMgUaff,  I  C.  &  F.  116,  a.  o.  1 
R.  &  M.  S17.  [Abboltf 

Nsdcc  to  piodoce  ileeda  giTan  to  tbe  atlomey, 
lltbmagh  the  deed  nny  be  is  hii  ageut'a  banda,  and 
■Ilhough  it  wu  illrged  to  hiTe  been  daliTered  by 
bin  to  ihe  SUmp  Office  (or  ths  piupoie  of  getcieg 
isertua  dntiee  ■llowcd :  Held,  that  being  within  l' 
Eoetrol  of  the  perty,  tbs  olber  periy  might  gi 
leeoDdary  eTidance  of  ita  canlaDla.  i'lnelgir  t.  Su- 
mum,  t  Biug.  S14,  a.  c.  1  C.  &  F.  5St. 

To  (dmit  parol  aridence  of  tbe  contenta  of  ■  letter, 
tbe  notice  for  iu  prodoction  muet  apacify  the  pir- 
Uciilar  letter  required — baace,  a  Dotice  to  pmduce 
"  all  lellan,  papen,  and  docunanta  concaniLDg  or 
loodiing,"  &o.  ia  loo  general.  Fnmet  t.  Lucy,  1  R. 
&  M.  341.  [Beat] 

So  a  notice  "  to  produce  latlara,  and  oopiea  of 
lelten,  alao  >U  hooka  reletisg  to  tbe  causa,  ia  too 
uncertiic  loadatit  parol  eTidence.  Jouetv,  Edicardt, 
1  M-CleJ.  Bi  Y.  1S9. 

Where  a  leaae  ia  placed  in  tbe  handa  of  id  alMr- 
nay,  by  a  third  peraon,  be  ia  not  bound  to  pn>- 
iluce  it,  lhOB|;h  tbe  plaintiff  may  gire  aacandary 
gridenue  aa  to  iti  conlenli,  or  an  atteated  Copy  la 
admiaaible,  provided  i(  be  atamped  with  ■  one  anil- 
ling  ■tamp.  DiichiT  T.  Ktnrick,  1  C.  &  P.  161. 
[Abbott] 

Id  in  action  of  corenant  on  an  iadanlure  of  ap- 
prenticnlip,  the  plainliS'  pnjve<l  tbat  il  waa  in  the 
poaaeaaioD  of  the  defendaDl,  to  whom  be  bad  giren 
■oiice  to  produce  il :  Held,  tint  paiDl  evidence  of 
.ti  contenta  was  admiuible  without  calling  the  enb- 
Knbing  .wilaeaa,  ae  the  deed  waa  not  produced. 
Ctk*  T.  TanttU,  8  Taunt.  iiO,  i.  c.  I  B.  Mo.  613. 
Where  in  order  to  connect  the  eheriff  with  bia 
iCcer,  the  latter  waa  oalled  on  at  the  trial  to  produce 
Jie  warrant  under  nbieh  ha  acted,  and  haatatad  that 
be  had  retained  it  to  tbe  undar-aliariff;  and  no  tut- 
fiaia  duca  tteum  bad  been  seiied  on  bin  to  produoa 
it ;  bat  tbe  aheriS'a  attoraej  hfd  notice  to  do  ao  ; 
Held,  on  proof  of  aucb  notice,  thai  it  wae  anSeient 
10  let  in  pBiol  evidenM  of  tbe  contenta  of  tbe  war- 
laat,  aa  the  aheiiff  wae  in  office  at  tbe  time  il  wae 
Talnmed  to  the  undei-abarifl'.  Taplki  t.  Aug,  3 
Law  J.  Cf .  tl9,  a. «.  3  Bing.  164,  a.  e.  10  6.  Mo. 

In  ui  action  againat  tbe  defendant  aa  a  abare- 
hotder  in  a  company  for  work  done  for  the  company, 
letlerm  kddteaaed  by  tbe  defendant  to  one  of  tbe 
JirectocB,  and  retaraed  to  hei  by  him  and  meation- 
ing;  faer  >barea,  ate  not  no  necesaarily  eonneotod  with 


the  aabject  of  tba  trial  aa  to  lender  a  notice  served 
on  her  attorney  loo  late  for  her  to  receive  ii  before 
the  trial,  aufficiant  to  lat  in  aecondary  eiidence. 
Qii<rrt,  whelhei  it  would  be  ao  in  any  caae,  oicept 
when  the  defeadant  ia  reatdent  abroad.  Vici  v. 
Lady  Arum,  1  M.  &  M.  97.   [Tenterden] 

An  Bieninad  copy  of  a  letter,  containieg  notice 
of  the  diabonoui  of  a  bill  of  eicbanga  whiob  ia  not 
produced  nor  tbe  aubject -matter  of  tbe  action,  ia  not 
admiiaible  without  nolice  to  produce  tha  letter  sent, 
tauitia  T.  Palintr.  1  M.  &  M.  51.  [Abbott] 

A  demurrer  or  plan  to  a  bill  in  equity  dues  not 
•D  admit  tlia  facte  charged  in  it,  aa  lo  be  evidenco 
againat  tbedefendaDtortboae  facta  in  a  future  action 
between  tbe  aame  (lartiea.  Tomkim  v.  Athbti,  1  M. 
&  M.3I.  [Abbott] 

Upon  tbe  trial  of  an  appeal,  at  the  qnartereeaaions, 
between  two  pari^aa,  it  waa  bald,  that  Ibe  order  of 
aaaaioDa,  raapeoliag  tha  aaltlement  of  A,  waa  not 
admiaitble  ae  erideace  on  Ihe  Irial  of  an  appeal, 
touching  tbe  aettlemenE  of  B,  notwilbalanding  a 
euggaition,  that  tbe  point  at  iaaua  waa  precisely  tbe 
'  '  U)pealf.  Rii  V.  tht  f»h^ilanti  ^' 
.  k  C.  aS3.  a.  e.  4  D.  &  R.  469. 

itb  three  declara- 


the       Knaplajt,  t  B, 
[ive  The  pioduo 


and  dim 


rnlea  ii 


ncameot  of  tbr* 
Jmai  V.  Stnnu,  11  Price,  £35. 

Tbe  rulaa  of  evidence  which  govern  a  court  of 
law,  are  applicable  to  arbilratora  ;  therefore,  where 
on  reference  to  arbitration  the  conuniaaionara  ander 
a  atatule  examined  wilneaaea,  and  took  down  (heir 
depositions  in  writing,  and  afiaricardaeomnuiaicaied 
(he  effect  of  ibem  to  the  petty  sought  to  be  aabcled 
by  (be  pioceedinga,  but  who  had  had  no  opportunity 
of  being  piaient  at  tba  azimination,  or  of  cross-ei- 
amining  the  wiloeasea — it  waa  bolden,  that  tbe 
arbitrators  could  not  receive  the  depoaitloaa  aa  evi- 
dence; in  order  to  render  them  evidence  igBiaet  a 
party,  be  must  have  an  opportunity  of  being  preaent 
at  tbe  eiaminelioo,  and  the  right  to  croas-eiaminr. 
Altiirats  GtHtralT.  iJauw™,  1  M'Clel.i  Y.  160. 

To  prove  a  decree  for  alimony,  the  minute-book  of 
the  Consiatoriut  Court  is  good  ayideBce,  Houliitoa 
V.  Snylk,  1  C.  &  P.  25.   [Beat] 

That  which  ia  said  by  a  magislr*te  oa  au  invei- 
tigatioa  before  him,  in  tbe  preeencs  of  tbe  plaintiff 
and  derendant,cennotbereceived  as  evidence,  unless, 
it  eeema,  it  baa  drawn  any  obaervationa  from  the 
perty  againat  whom  it  ia  to  be  made  available.  Child 
y.  Gran,  g  C.  &  P.  193.  [Ball] 


EXECUTION. 

(A)  Ihoenerai;. 

(B)  Paio 


(A)   In   CENERIL. 

[See  EiROB,  Sheriff,  and  Wkbhant  of  Attou- 

HEY.] 

A  <■■>«. againat  the  pataen,  and  ay!./ii.  against  tbe 
goods,  of  the  defendant,  may  both  isne  at  ibe  sama 


330 


EXECUTION— (Phi 


rr,. 


tlm*.  IVInroM  ».  Gibi^i,  1  L»w  J.  K.B.  SS.  i.  e. 
t  I).  &  R.  193. 

.VinMi— Tliit  I  fa.  jo.  wed  out  before  Iba  return 
at  %JI.  /a.,  tad  executed  before  (bF_A'./ii.  ii  witb- 
ilfewn.  (under  wbicb  >  l«Ty  bad  been  niide.)  ii 
togiiUf.  >f  ■  p<T*on  be  alretdy  in  poHauion  of  the 
ilihndinri  KDOdi  under  idiBU-irM  for  not.  Edmund 
r,  Rau,  9  Price,  5. 

A  writ  offi.fa.  cunoC  be  iiaued  after  i  ea.  m., 
not  e>en  where  tba  defeodiat  is  alloired  to  ^  it 
Jibetlf,  OB  HI  ■greemeDl  that  be  will  ply  tbe  money 
oa  ■  eertiin  i*.j.     Anm.  1  Law  J.  K.B.  87. 

Where  as  inniScient  lerj  bu  been  mide  under  ■ 

Ih  iteued  atilil  llie  Bheriff  bi*  Gnaily  returned  Ilie 
_fi.Ja.      W.£bbi  I.  KiyHBH,  2  Cbit.  1(15. 

KiecDiion  of  a  capiat,  afler  notice  of  an  injunction, 
il  iMd,  (Ten  Iboogfa  no  diligence  of  Ibe  pirtj,  alYer 
lie  recRTed  notice  of  tbe  injunction,  could  beTc 
enabled  bim  to  lUr  tbe  eiecution.  Fayni  t.  Car- 
pnur.  1  Law  J.  Chanc.  tSB. 

Inaing  a  _£.  /a.  upon  ■  jud^enl  whieb  baa  not 
bttm  rerired.  doea  not,  upon  tbe  judcment  being; 
rerired,  preclude  anotlier^wi  /aciai  from  iaaning, 

Ken.  1K».  '      "™' 

irtbe  goods  of  a  debtor  continue  in  bie  poaiesaion, 
after  tbej  bare  been  Mixed  under  tfitrijaeiai,  and 
fiurl;  lold  to  inolber  persou,  and  tJie  inniaclian  ja 
well  known  in  tbe  neighbourhood,  thej  cannot  be 
seized  again  by  nnotber  judgment  creditor  ;  for  tbe 
Act  of  ibe  paascsaion  b;  tliecreditor  does  not  render 
tbe  sale  Toid.  Uiimc^-  t.  fianon.  4  Law  J.  K.B.  «5, 
s.  c.  4  B.  &  C.  6M,  B.  c.  7  1).  &  R.  606. 

I'he  goods  of  s  baolirupt  were  bonAfide  sold  to  e 
n,  who  permitted  the  bankrupt  to  keep  poaaes- 


Tbe 


■ioD  oftliei 

geods  wire  teiied  by  lbs  iberiff  unde 
againit  tbe  banlmpt.  The  vendee  gaie  DOliea 
to  the  aliflrifF  that  tbe  goods  were  bis  property,  but 
the  sheriff  diaregarded  thai  notice;  whereupon  he 
paid  the  amount  of  the  levy,  but  gare  the  aberiff 
another  notice  to  rouin  tbe  money;  The  Court 
held,  that  the  Gnt  notice  ought  to  bnTeaet  forth  the 
interaal  of  the  bankrupt  in  the  gooda,  as  the  sheriff 
was  bound  to  sriieand  sell  Ihallimited  iniereat,  Una 
y.  n'AilluJwr,  3  Law  J.  K.B.  67,  a.  c.  I  C.  &  P.  347. 
Where  A  aasigned  his  effects  to  truateea  in  truat 
for  the  benefit  o(  bia  creditors  :  the  deed  empowered 
the  truateea  to  permit  A  to  remain  in  poaaeasion  of 
any  pait  of  the  effects,  until  the  remainder  abould 
be  disposed  of  and  tbe  debts  collected.  Part  of  tbe 
gooda  were  sold  by  publio  sale,  ivbicb  described 
them  as  A's  properly,  the  truttees  hsTing  Buffered 
A  to  remain  in  posaeaiion  of  the  remainder,  on  (he 
security  of  which,  B  knowing  them  to  be  the  property 
of  (bo  truateea,  gire  credit  to  A  j  B  afterwards 
ifaued  eieculion,  and  tbe  goods  vers  sold  under  ■ 
/./a. :  Held,  that  tlie  trustees  might  recover  against 
the  sheriff  ia  an  action  of  uripasa,  B  baviiig  had 
notice  of  ihe  change  of  property,  and  the  posaession 
of  A  being  coDsiatent  with  the  deed.  ll'iMi/frnian  t. 
Jtatdock.  e  Taunt.  67e. 

A  mads  an  assignment  for  a  good  eoasideration  of 
hla  iiilereat  in  a  farm,  including  bis  cattle  and  imple- 
mi'Kla  of  huabsndry,  then  in  (bs  hands  of  the  sheriff 

a  bis  tsking  security 


bomBi  6,  sfterlhe  lUignnent.niniagadftaiM- 
perty,  but  A  still  remained  in  t>oiaeasiDa.  Oo  Iba 
property  subaeqntntty  being  taken  is  eiacutknitl  lb 
instance  of  D,  it  wae  held  to  be  protected  by  Ib« 
aaii^ment  to  B.  Jettph  r,  Ingram,  B  Taunt.  BiS, 

Where  tbe  late  sheriff  leiied  good*  under  ao  to- 
Cution,  and  returned  that  they  remained  ia  his  haodi 
for  want  of  buyeTS ;  and  fonr  aeTenl  wiiu  ntHarii- 
gtii  were  iasued  to  (he  aucceeding  aberiff.nader  wUd 
iasues  were  leried, — (bs  Court  directed  the  abaiif 
to  proceed  lo  a  sale,  sod  pay  OTsrthepnceediloilia 
party  at  whose  suit  (be  sxeculion  wat  t»d  oat. 
Bind  r.  WhiUhiad,  S  Law  J.  C.P.  S3. 

If,  at  a  pablic  aale,  a  absriif,  under  aj!./a.  agiiiK 
A.  aella  the  goods  of  B,  B  may  maintain  as  actist 

of  (TOTsr  againat  the  rendee.     Farranl  r. ,i 

Stark.  130.  [Abbott] 

Where  tbe  Tendee,  at  ■  sale  under  an  eiecslioi, 
purchased  stula  with  a  Ituowledge  that  ibey  ^oi 
deposited  at  a  atil-maker's,  and  did  nDtippVfata 
delirery  till  after  the  time  when  the  iherilF  ni 
bound  topayoier  the  money:  Held ,  that  It  coiU 
maintain  no  letian  againit  the  aheriff,  tbaagk  lis 
sail-maker  refused  to  deliTer  ibam  Dp,u  it  aat 
be  considered  be  accepted  the  order  from  tbe  lisif 
in  substitution  of  tbe  gooda.  Duacim  t.  Ginil. 
iC.k  P.  169-[Ahbott] 

The  occupation  of  premises,  and  pipteDIoft 

agreemmt  for  a  lease  of  other  property,  anfajit! 
■'  to  accommodite"  the  tenant  [so  occupring]  wilt 
such  premiaes  during  tbe  continuanceoftbeinundrd 
lease,  will  ba  deemed  a  tenancy  from  yen  to  ^eii, 
and  will  therefore  vest  such  an  interest  in  Ihe  inul, 
aa  maybe  seised  and  aold  by  the  aheriff,  ondn  i 
fi.fa.  against  such  tenant.  Dm  d.  Walaonliii  '■ 
Smitli,  6  Law  J.  K.B.  44,  s.  c.  1  M.  &  It.  137. 

A  psrty  who  baa  taken  oat  execution,  il  m*  Pf- 
eluded  from  puroliaaing  the  property  aeiied  uaietit- 
Stratford  T.  ruiiiiiiiii,  1  Jac.  418. 

Ajudgment  creditor,  who  files  abill  apiinllpli" 

fied  out  of  fr^bold  eataCee,  need  not  hire  nrd 
out  execution  upon  his  judgment.  TtatAni  '■ 
Agara,  3  Law  J.  Chano.  800. 

Ifafter  a  decree  for  the  administration  of  tba  I* 
tntor'a  estate,  and  notice  thereof,  a  creditor  oM^ 
judgment  and  leTies,  it  seems  that  the  auisleii™ 
will  be  ordered  lo  be  restored.  Clarla  T.  Orw*. 
IJac.lSJ. 

(B>  PaiORITY. 

[See  ExtENT.] 

Tliough  the  writ  of  execution  sgniiisl  n  debw'f 
goods,  wbicb  is  fiiat  dshrered  to  3i?  sheriff,  iii'" 
general,  entitled  to  priority,  yet  del.iv  in  fiifoffioS 
the  writ  will  endanger  the  priority  i  'H-il  '^^i^ 
abould  be  satisfied  that  the  delays  >.  (..n^-ilbji 
desire  to  protect  tbe  goods  for  the  dt' '  ■:.  ^  ""lor 
execution  delirered  after  the  first,  niiJ  rllun't''!  o; 
by  Bale,  will  be  entiiled  to  the  priority.  ^^ 

Tliia  rule  preTails,  although  tbe  writ  first deliT<'<|° 
may  baye  been  delivered  to  a  former  sheriff.  TW 
new  sheriff,  to  whom  tbo  second  writ  be  delirered, 
will  behound  to  enforce  il;  although  tbe  goodinuT 
benominnllj  in  tbe  coatody  of  Ihe  fonnerahetilt 
Lavirk  V.  Cya>r,l,v  and  Kttlv.  6  Law  J.  K.B.  «*3, 
«.  c.  8  B.  &  C.  131,  a.  c.  S  M.  &  n.  84. 


EXECUTION— (STiriKo—EfluitiBiB  Eibcutiok*).— EXCIBS. 


a  m  judgmsBt  (igntd  for  11 
uediog*,  the  Court  will  le 


<C)  Stayino  akdsettino  aiide. 

TbeCoarlorEicLeqner  will  not  Mtuide  m  eie 

CDtiiw.  Da  the  groDid  of  ths  nllawiacearB  writ  O 

error  binng  beao  uived.     Bttat^U  t.  Darby,  1; 

Price,  606. 

irr*g;nluit/  in  tbe  proceediog*, 
the  eieeolion  uide  on  Mcurity  being  (fircn  to  defend 
on  tbe  merit*,  &0.  MUU  t.  Spaliling,  1  Ken.  343. 
Tbe  defendiDt  hiTiag  beeo  liken  in  eiecutioa 

mod  out  by  tho  pliinlJff  i 

■heiiffin  ■  blmnli  ' 
on  in  iMdiTit  by  tbe  defendii: 
know  the  plunliff,  nor  b«d  ever  my  deilinga  with 
him.  nor  reeeiTed  any  DOlice  of  the  pluDtifTi  pro- 
ceed ine,  until  he  wu  tikea  iaeieculioni  The  Court 
otdind  the  proce«dingBla  be  tat  uide,  and  the  cum 
levied  under  tbe  eiecntioa  to  be  retomed  to  the 
defendint.  Ua-gm  T.  Short,  5  Liw  J.  C.P.  131, 
>.c4Bing,  147. 

(D)  EODtTABLE  EXCCDTIOIM. 

SmUe,  en  eqnitible  execution  em  be  miiDtiined 
aa]j  vbsre  there  i>  in  nnuliified  tann,  or  where  ■ 
perwm  bu  eonierted  hii  legal  into  an  equitable 
eatate,  Ibr  tbe  purpote  of  darBiting  bii  creditors. 
Sirig  T.  Dillm,  t  Uw  J.  Chanc.  15n. 


EXCISE. 
On  ID  infbtnation  nndar  tbe  ilatatet  14  Gm.  3, 
4^  56,  and  10  &  11  W,  3,  c  tl,  a.  14,  agaiuit  lar- 
-dialillera,  for  penaltira  iocurred  by  the  lOD-compli. 
uce  with  tboae  itatutei;  Held,  Ibataa  by  a  neces- 
nrj  cDnirquence  the  dislillets  of  tar  wore,  in  (he 
piectu  of  tbeir  minufaclure,  compelled  to  mike  tar 
acid,  oriu:/[atiiacii/,thay  are  cletrl}'  vinegai'maken 
within  the  6tb  aectioa  of  the  fom^i  ilaluie,  and.aa 
iueb,  Ijible  to  tbe  eiciae.r^nlatioiia  relitire  to 
nnegir-makart ;  tbarefon,  if  aucb  a  party  doea  not 
giie  notice  to  the  Eiciaa,  aa  preecribed  by  the  I4tb 
lection  of  tbe  10  It  11  Wil.  3,  c.  II,  be  rendera 
binaalf  liable  to  be  lued  for  lh«  penattie*  girea  by 
IbUacL  TJu  Attttmiy  Gtnrrai  T.  Haulgravt,  11 
Price,  lir. 

On  an  infonnation  for  peniltiei-agaiuat  tinnere, 
ibr  tefaaiog  to  fumieh  iciln  ind  weighti  for  the  re- 
weuhing  of  bidet,  &c.  cUatgeibIs  with  the  duties  of 
Excue;  ud  for  refuiing  to  lulit  the  (urreyora  and 
■nprrriion  in  re -weigh  in  g  loch  hidea  and  eiacnin- 
ingliie  pun  ding  aloe  k,  contrary  lathe  b  Geo.  3,  c.4S, 
■.Ui  Held,  tbit  tbe  pending  atock  of  a  Unner, 
Kithin  t)iemeiniiigoftbe6GeD.  3,  ii  all  the  bidn, 
\te.  taken  out  of  the  wooie,  ind  not  merely  than 
*bicb  Juye  bean  weighed  md  marked  by  the  officer; 
WDiaqueDtly  tbe  tinner,  by  not  forwatdiiig,  &c 
md  by  not  uiiiting,  Ac,  bu  eleirly  incurred  the 
imallics  aued  Ibr.  Atunay  Gtiural  t.  Btvingtmi, 
11  Price,  399. 

Counu  in  in  informilion  charging  i  tanner  under 
he  66  Geo.  3.  c  110,  e.  4,  wiib  "  Uking  hidea  out 
if  the  wooze,  &c.  lo  that  (he  duliea  piyibla  thereon 
nigbt  DOt  be  duly  charged,  iccouoted  foi,  or  paid," 
n  J  with  concealing  bidai,  eo  (hQ(,  &c.  using  the 
rotda  of  tbe  lUtutOimd  with  not  huging  up  hides 


tikan  ont  of  the  wooia  to  dry,  sepinta  snd  spirt 
from  hides  taken  oat  to  dry  on  a  fornjer  diy — 
was  held  (o  be  lupjioned  by  proof,  (hat  tbe  (aoner, 
after  certain  hidei  bid  been  (iksn  out  of  lbs  wooie 
larked 
'be  r 

duty,  which  was  accordingly  entered  in  hts  book, 
hid  aiiba(i(uted  bidaa  of  less  weight,  ilea  so  miiked 
on  1  fonnsr  diy,  which  was  detected  by  tbe  super- 
Tiior  on  wrighing  the  bides,  md  who  found  the 
bides  which  bad  been  witbdnwn.OD  unentered  pre- 
mius.     Atttnuy  Gemral  r.  Courtiee,  9  Price,  450. 

The  35  Geo.  3,  e.  114,  giTriglaai  bottle -menu  fao- 
tDisrs  as  option  of  having  tbe  duly  taken  upon  lbs 
materials  ascertained  by  the  gauge,  or  when  minufec- 
tured,  by  weighing  them.  In  in  information  for 
neing  false  weigbU,  —  it  RU  balden,  tbit  if  he 
adopted  lb*  latter  coutse,  he  was  bound  to  delirer  to 
the  officer  of  Eliciss  a  declintion  in  writiug  to 
tbit  effect.  Attvrnts  Otntral  r.  PcmbertOH,  M'Clel. 
635. 

A  foreign  labusador,  on  retiring  from  office  in 
thia  oountry,  Isfi  a  quantity  of  foreign  wines  ani] 
other  cuBlomBble  goods,  which  bad  been  imported 
in  (be  usual  minneri  duty  fres,  in  tbe  baodi  of  an 
■gent  for  Hie,  who  employed  a  iwom  broker,  wbo 
■old  tbem  by  public  loction,  without  ity  condition 
tbit  the  purchaser  should  be  aniwerable  for  the 
dutiea,  the  broker  paid  tbe  Eiciie  duties,  and  applied 
to  the  Commieeioneia  of  Cuntoms  for  leare  to  pay 
tbe  Britiib  ahip  inatead  of  the  foreign  abip  duties, 
wbich  WIS  granted  ;  and  alio  for  indntgence  ss  to 
payment  of  thoes  duties  from  time  lo  time  during  a 
year  and  i  half;  Held,  on  an  information  on  59 
Geo.  3,  c.5t,a.  6,  with  counta  for  money  bad  and  re- 
ceired  to  the  u»  of  the  Crown,  that  upon  the  wines 
pasaing  from  tbe  privileged  peraou,  they  became 
jiabla  to  tbe  duties,  notwitbatanding  ihe  T  Anne, 
D.  li,  1.  3 ;  that  tho  price  for  whit  they  lold  was 
to  he  tskan  to  include  the  original  value  and  tbe 
dutiea  payable  thereon  |  md  that  the  defendant  was 
to  be  taken  aitheigeutof  the  imbasaadDr,  fuiud  tho 
littrr,  and  wis  therefore  liable  under  the  lecond 
count,  ilthongb  there  wis  no  evidence  of  the  amoimt 
of  the  price  actually  received,  and  although  he  bad 
immediately  bmdad  over  the  whole  proceeda  to  his 
•mplojer,  Attanas  Gcntral  v.  Thamtm,  M'Clel. 
£00. 

On  lbs  trill  of  in  informition  for  penalties  igsintt 
1  husband,  for  poaieaaing  uncuatomed  gaoda  with 
a  guilty  knowledge,  the  wife'i  falaely  aayiog  that 
"  he  was  gone  into  the  country,"  when  immediately 
aftsrwirdi  he  was  diicoverad  by  the  Excise  officers 
on  (he  premises,  is  admieiible  evidence,  as  a  part  of 
the  rti  gtita.  Atiomiy  GiHtral  v.  Good,  1  M.  Sc  Y. 
t86. 

Any  officer  of  Excise,  whose  accounts  may  b« 
rruatiated  or  evaded  by  the  fraudulent  uae  of  per- 
mits, is  within  the  woida  "  officer  or  officera,"  used 
in  tbe  57  Geo.  3,  a.  113,  s.  3.  ^Ildrnfy  Gnieraf  V, 
SUt.  M'Clel.  567. 

Tbe  lien  given  by  (he  3  Geo.  4.  c.  95,  on  slage- 
eoicbea,  boraaa,  harneas,  &c.  for  nou-psyment  of 
tbe  dutiea,  ittachea,  though  the  property  has  pisaed 
under  a  commiasion  of  bankrupt :  Held  also,  that 
the  whole  slock,  but 
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within  tb*  Udm  prMcribed  hj  tB  Gto.  3,  e.  37, 
I.  ^'S,ii  birred.     Hmdry  T.  Bitrt.  t  D.  &  H.  9. 

wi«re  gaods  haTabecD  BCJMd  by  Eicriw  offioan, 
under  ■  miguinte'i  wamnl,  to  Berv  for  i  paniUy. 
■nil  th*l  peiia]tjr  u  ■Trendidi  pud,  tb*  EielMi 
oSicen  ira  not  bouad  to  rcMore  tha  good*  until  ■ 
dtmaod  lotde  by  tba  owner ;  nor  an  tbay  ■■»«■?• 
ablo  6>t  nj  injury  which  idit  happen  te  the  gouda 
lakaeaieBllj  to  tba  payment  of  tho  panihy.  ifiil> 
ehi.,gtr.  JUarrii,  i>La«  J.  M.C.  144,  a.  c.  6  B.  &  C. 
■«^. 

Wbtn  goodi  beooma  foifaitcd  in  conteqaMM  of 
any  fnnd  Or  negiect  in  raapect  af  the  rereBBe  )awi, 
the  Icna,  »  batwaen  the  buyer  and  aeller,  miM  bH 
npon  bim  whoM  IHud  ot  negleet  otaaM—ed  tba 
forreiura. 

But  if  tbe  lellar  be  ■  party  lo  the  intaadad  fnnd 
or  ne}-lect,  or  oonniTe  at  it,  hs  ahatl  not  racorar  ; 
although  tba  act  of  fraud  or  tbe  negloet  waa  com- 
mitted by,  or  nu  cbir^eible  upon  tbe  buvar. 
Simldi  V.  Saudm,  4  Law  J.  K.B.  190,  a.  c.  5  B.  & 
C.  fits,  a.  e.  B  D.  &  R.  403. 

The  a^  of  real  ealate  extended  andar  tbe  eiaiaa 
lawHiffBa  directed  Id  lake  place  ia  tbe  county  wbare 
(he  pmperty  waa  ailaated.  before  tba  reaident  col- 
lector.   Jlu  *.  IHcr,  1  H.  &  V.  Ml. 
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(D)  Assets. 

(E)  Actions  and  Soits  bv  » 
(a)  When  mainlainabti. 
(6)  P>rt:,.. 

tPlladingi. 
EvidiHCi. 
PracliM. 


(A)  RlOHn  ANDlNTEKEars. 

Au  KGOtor  may  renounce  iftor  ha  haa  taken  the 
oath  of  onee,  end  giTen  an  ■upemnoa,  in  a  otae 
(oochiag  (be  Tilidily  of  tba  will,  for  the  pnrptne  of 
becoming  i  witneaa.  JaeJum  t.  Whit^md,  3  Phil. 
57T. 

An  eieeotor  who  baa  reBounced,  bi  order  to  hia 
hecomiog  >  witnaaa  in  a  tait  commanoed  touehing 
Ibe  raUdity  of  tba  will,  nay,  at  tba  tensiitatkin  of 
auch  auit,  retract  hia  renunoiation,  and  take  probate 
of  the  will.     ThtmpKin  T.  Dam,  S  Add.  «7t. 

One  of  aereral  ezecutora  who  bta  renoniMed, 
may,  after  tba  deaths  of  bia  eo-ei«iutor*  who  hsT* 
proved  the  will,  retract  bia  lenmioiatlon,  and  lake 
probat«,  as  a  matter  of  oouraa.  But  the  same  right 
dOBs  ngt  accrue  to  an  aieeulor  who  hia  renounced, 
after adminialrMion,  with  the  willaDnexed,  granted ; 
from  the  poasible  ioconTenienoe  that  might  acoma, 
in  othv  quartara,  if  tba  chain  of  eiecatOTsfaip,  once 
brnken,  were  thoa  auffered  to  reriTe. 

Nor  any  admiiialntion,  with  tba  will  annexed, 
bethen  giutadlotach  eHvvtar} 


Willi-ni  rVomloi,  3  Add.  t 

A  appoints  eiecutora,  who  prora  hii  will  ia  tha 
EVeiogative  Court  ;  B,  Llie  lurrttitig  eienlar,  din, 
baring  appointed  C  his  eiacutor;  and  CpmnB'i 
will  in  tba  Consistory  Coort  of  Llandaff^-C  ia  Uia 
penonat  npT«9entnliTe  of  A.  Fmeler  r.  Belurdi, 
eLaw  J.  Chanc.  185. 

Letters  of  ulminialration,  granted  by  a  biAop, 
are  aufflcient  to  jiusa  property  witbin  bis  dioee», 
■llbongb  thare  moy  bs  honii  netahilia  in  di>«ra  dto- 
ceaaa,  whiefa  irould  rpquirs  prero^lire  letters  of 
adminiatration.  Slokn  r.  Bain.  4  Law  }.  K.B.  tit, 
>.  0.  9  B.  &  C.  491,  9.  c.  B  D.  &  H.  S4T. 

(ln'ftn — Whether  a  penou  who  menlTbiUii 
will,  monisbed  to  bring  it  in  at  tbe  anitof  iptrtr 
entitled  lo  adniinisti^lion  with  the  will  usiiaj. 
bu  any  right  to  insist  on  proof  of  •'  bona  iwuiilii," 
prior  to  bringing  in  the  will. 

An  allegttion  of  "  hirm  nolnhilia"  when  aab- 
lisbed,  is  suHicient  to  found  iho  juriulictiaa  oT  lb: 
prerc^atire  court.      Croirii  v.  Cnilft,  I  Add.  3iS, 

Q.«r«— Wlifther  any  chancellor,  eonuniiorr, 
oBioiBi,  or  tbs  like,  has  the  power  of  puuia^tbe 

afieotaofa  party  dying  within  bia  diocese,  &c.  apm 
proof,  alhtruiit  than  by  mik  in  his  rum  court,  of  li» 
deceiaed  baring  left  ions  iuln6i/ia  in  iJiTerediMrHs, 
aufficient  to  foutid  Ihejurisdiclionof  tbcprsro^^aun 
eonrt,  befora  requiring  probate,  or  adminiitnliDa  in 
tbe  prarogalire  court.  Chaii  t.  Yaigi:,  1  Add.  3M. 

Eiecutora  or  administiatoni,  where  they  tike  i 
real  estate  aa  snneied  lo  their  oHicea,  mre  cot  tmi- 
tea*  for  tbe  Leir.ai-hw  of  the  testator  or  intesliti. 
Qiian,  whether  they  are  trasteea  for  liii  neit  of 
kin.  Wilbnan  y.  How 
a.  0. 1  S.  &  S.  34. 

If  pioparly  is  giren  t 
rally,  and  the  beneficia 

dbpoaed  of  hv  tho  will,  the 

of  to  much  of  tbe  bencficinl  interest  an  is  not  dis- 
posed of,  either  for  the  next  of  kin,  or  for  tbe  hBi. 
aceording  to  the  QBlurs  of  the  property.  IBiirfgiii 
T.  Lvmlty,  ]  Law  J.  Cbanc.  936. 

An  execntor  who  has  not  proved  caonot  aaseattji 
alagaoy.     Mmday  r.  Hurlty.  b  Law  J.  K.B.llt- 

£mM«— that  an  eiccutor  ctiinot  soil  the  peraopil 

riperty  before  probate,      Pinnn,  t.  Pinmy,  6  U' 
K.B.  333,  e.  c.  8  B.  St  C.  335. 
Where  an  eiecutor  asaenla  to  part  of  s  detise, 
eootanding  that  only  that  pail  wis  intended  to  pau 

to  tbe  dariie,  where  it  ahall  sppesr  that  tbe  de>iss 
ciiried  mote.  Hia  aaaenting  to  part,  and  denying 
title  ai  to  tbe  remainder,  ia  an  asaent  lo  tbe  whole. 
ft*  d.  Simt  T.  Simi,  5  Law  J.  K.B.  140. 

An  adniiniBtralrix  having,  through  tbe  miaiafbi- 
mation  of  One  of  tier  inteBtuta's  crediiors,  confessed 
a  judgment,  and  tbe  creditor  having  Uken  out  etf- 
ontioB  thereon,  the  Court  set  aside  the  judgment, 
and  ordered  the  goode  to  be  restored.  Anon,  t!  Keo. 
t94. 

Even  ia  tn  inaolrent  eatate,  the  personnl  repre- 
■entaliTe  will  ha  allowed  a  sum  expended  for  fiinerBl 
eipensea,  according  to  tbe  situation  of  lib  in  which 
the  deceased  had  lired,  Pitct^eni  t.  Hulm,  5  Law 
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or  hM  Mt  >  right  W  rail  on  tbe  ttn- 
I  for  IS  ■Mount  of  ill  the  ailate  ud 
I  IWtttOT.     GnAawi  r.  Ktbtt,  t  Bligh, 


233 


On*  of  men]  co-eiecaton  ind  mtten  ranoot 
mtbua  hii  leatKtor'e  abut  of  >  pmrtnenbip  ood- 
<ni,  tlmngh  the  mediom  of  the  ■uiriTing  ptrtnen. 

A  TtluitiOD  made  with  a  view  to  Booh  a  purchaaa, 
bi  u  vhiefa  the  eiecntor,  who  intended  to  pur- 
bue,  wu  1  piitj,  ouDOt  atand.  Cooki  t.  CoUtnr- 
iJp,  1  Uw  J.  Cbaoo.  74. 

Furchiaa  b^  an  azeeubr  raeeinded  after  Iwaotj 
fanbjrremiiDder-man.tbatmiHCtionbvringtakeii 
Ii(»  luder  dmuuBiucea  of  diaguiee  and  coaoeal- 
KBt.     (Tallin  T.  Tbsm,  6  Mad.  153. 

A  derau  IB  the  legal  repreeentatlon  of  a  partj. 
ccHioaed  bj  the  lanac}'  of  one  of  bia  laTanl  ad- 
lioiitrliDn,  bow  penoitted  hj  the  Court  to  be 
ap|)li«d.     IntlueaodiaflhiRm,  William  PkUlipt, 

Add.  S3S. 

Ad  uecatn-,  by  proring  hi*  debt  apeciallj  before 
Ih  Mauar,  divnti  himaelf  of  bia  ngbt  to  retain. 
'iijn-  r.  FahaU.  1  Run.  538. 

Tbe  riglit  of  retainer  eitende  to  the  executor  of 
D  HKBtor.     Thmim  r.  GtsrI,  1  Rdh.  S40. 

Aa  •dminiitrator  ia  lodii,  being  a  creditor  of  the 
ilKUte  bj  ipaciiltj,  and  alao  br  aimple  contract, 
onaueiliiiiMeiroraaaetanotaufficieiittodiacharg* 

giiut  tbe  uHts  poaaeaHd  by  bd  other  admiaialnLor 
1  En^ud:  Held,  that  bia  right  of  retainer  muit 
a  tierciud  in  eatialaction  of  the  apeoialij  debt; 
nd  that  be  will  raak  ool;  ai  a  eimple  oootraot  ore- 
ilor  upm  tbe  aueu  in  England.  JvhmioH  v.  Ward, 

Law  J.  Chaac.  137. 

The  rigbtof  a  peraooal  repmenlative  to  retain, 
olof  tbe  aaaati  in  bij  posseasioD,  a  debt  doe  tobim 
om  tbe  deceaaed,  ia  not  affected  by  the  circam- 
■DCea  (hat  be  did  not  acquire  the  cbaiacterofpar- 
ntl  npraeeitative  till  alter  tbe  uaual  decree  bad 
tea  made  ia  a  aait  inatitutad  by  ciediton  agiioat 

It  foTBer  admin  iatrator.     Ifunn  T. ,  1  l^w  J, 

biac.  113. 

A  deoce,  at  tba  iutance  of  eredilora,  for  tbe  ad- 
■aiatiatioB  of  usete,  doea  not  preclude  the  per- 
•al  wpreeeMatire  from  retaining  his  own  debt, 
ra^  (be  BMBta,  out  of  which  ha  aeeke  to  retain 
■  debt,  cane  to  bia  hauda  after  the  decree.    Vunn 

BarLw,  1  S.  &  S.  5SB. 

Where  the  plaindff  had  giren  the  defendant  a 
«ar  of  atiorneT,  who  acted  nndcr  it,  and  look  out 
ainiatialion  lo  India:  Held,  that  tbe  defendant 
Mid  not  retain  at  againat  the  plaintiff,  on  the 
aandor  aaubaBqueot  adminietration,  obtained  by 
ber  crcditois  in  thia  country.  Farringtont.Clarlil, 
^bil.  419. 

An  intaatate  haTing  covenanted  with  trutteea. 
It,  in  oaae  be  afaall  marry,  they  ahall  pay  to  bia 
ended  wife  an  annuity  of  tOI-i  or  that  hia  heirt, 
Katora,  &0.  ahall  pay  anio  the  tmateaa,  within  a 
lain  (ine  aller  hie  death,  tha  aum  of  4001. 


bald,  I 


inch  a 


renant  aa  would  entitle  the  widow 
M.  aa  admin iatntiii  of  her  hntband,  and  to  eet  np 
I  teuiner  under  a  plea  oTplna  admimitT»iiU ,  ba- 
oe  the  c^ua  it  to  he  paid  lo  tbe  tnalea*. 
Mptm  T.  nonpwn,  9  Piioe,  464. 
ikn  exeoudix,  under  a  miaappishenaiDn  of  tbe 
DlOBT,  IBn— 18(6. 


will.  Ltd,  after  a  party  who 
Wat  entitled  to  an  annuity  to  Dommence  only  on  hit 
comisg  of  age,  paid  to  him  aume  in  reipact  of  the 
annuity  for  the  two  yeara  preceding  that  period: 
Held,  that  abe  waa  entitled  In  retain  theae  aume  out 
of  tbe  future  paymanta  of  tha  annuity.  Liaeity  r. 
Unity,  6  Uw  J.  Chanc.  13. 

In  deciding  tlie  quealion,  whether  an  eiecutor 
ttkaa  the  reaidua  beneliciall^,  it  it  neeeaeary  that 


I,  which  might 


tbe  ta 


•a  eatlla- 


faTOnr  of  the  eiecutor,  ebould  be  conaidered.    Lyun 
T.  BrntKr,  1  Tom.  68. 

If  an  executor  admila  that  all  tbe  taaUtor't  debts, 
fro.  hare  been  paid,  the  Court  will,  on  motion,  order 
the  income  of  a  balance,  paid  in  by  tbe  eiecutor,  to 
be  paid  to  the  peraon  entitled  tothe  reaidua.  DtnJt 
T.  Dcndo,  J  Sim,  510. 

E  being  tenant  for  life  under  a  deed  of  aettlemant, 
with  a  power  to  lease,  under  certain  realiictiona, 
granta  leaaea  not  in  conformity  witb  tba  power,  and 
Uiea,  leading  by  wilt  the  leaidue  of  hie  pertooalty  to 

E,  hiaaon,  tbe  next  remaindar-man  under'' ' 

mant.  J  E  haTingcalledupon  tha  execul 
the  retidne,  tbay  raqntre  an  indemnity  against  tba 
contingent  clatmi  of  tbe  tenants  in  caeeofeTiciion  ; 
and,  upon  tbe  refuaal  of  J  £  to  give  auch  indemnity, 
he  files  a  bill  againal  them,  for  an  account  and  pay- 
Held,  (reraraingthejudgmentof  the  Court  below,) 
tbil  aa  J  E  had  the  power  to  disturb  the  leaaoa,  he 
wat  t>ound  either  to  confirm  them,  or  to  give  the  in- 
demni^ required  ;  and  that  tha  eiecutor  had  a  right 
to  hold  the  reaidue  till  he  obtatnad  the  confirmation 
or  indemnity.  Vtrnon  r.  Lord  Egnumt,  1  Bligfa, 
N.5.S54. 

(B)  PoWBM  AMV  DDTIU. 

Qncrt— Whether  a  buBband  hat  aright  to  compel 
the  wife't  eiecutor  to  par  her  funeral  eipeniee  oat 
of  her  eeparala  ettate.  Grtgory  r.  Locla/tr,  6  Mad. 
90. 

An  oiecntor,  in  discharging  legaciea,  ought  to  be 
influenced  by  the  teatator't  intention,  by  giring  the 
articles  apecifically  bequesthed  to  the  legatees  for 
whom  they  were  wUled.  CUrki  r.  Orsimda,  1  Jsc. 
-08. 

Eieentort  may  pay  legaciet,  or  band  orar  tha  t«- 
tidue  within  tbe  year  after  tha  death  of  the  testator. 
.^wtritfln  r.  Marlin,  1  Turn.  140. 

SttnbU — That  an  adminiittator  it  not  bound  to 
distribute  the  residue  without  an  order  of  tha  b^le- 
(iaaliDal  Court.  ATcUiiAop  of  Canlirlniry  r.  Tofptn, 
6  Law  J.  K.B.  tSO,  s.  c,  8  B.  &  C.  151,  a.  c.  i  M. 
&  R.  136. 

It  is  settled  ly  tbe  authority  of  the  House  of 
Lords,  that  tbe  personal  repretentatires  of  a  leatator, 
•fier  a  bill  filed  againat  them  by  eredilora,  may 
Toluntarily  pay  tbe  damauda  of  otber  credilon. — 
SmbU,  that  this  rule  ia  at  rariancewitb  tbe  general 
principles  on  which  a  conn  of  equity  adminiatera 
asaeta.  Maltbg  r.  RuotU,  9  Law  J.  Cbanc.  85,  s.  0. 
I  S.  &  3. 117. 

Kiecutora,  as  auch,  having  inveated  part  of  the 
estate  in  itock,  which  on  taking  the  account  was  bj 
miatsha  omitted  :  tbe  Court  allowed  tbem  to  transfer 
the  priocipal  sums  without  Iba  diridenda,  it  appear- 
ing they  bid  been  put  to  eipenasa  eicaediog  tho 
amount.  DtUa  Caiata  r.  Hayuard,  M'CM.  16. 
*  G 


iJIfOldt"2Jjni — 


miktliis 
'      A  ef  tiwt,  H  atidnl 


^i4  b^  Ami,  ■«!  ibi 
■ft.  ■(  tt*  Km*]  titifl 

bftrlte  MN«  «fbial«. 
n*^  chrwiD.aTaitTcwd 

A<mm»,  ntil  nch  dnc, 

r.  --jTr^,  6L«»J.C.P. 
L  I  M,»P.663. 
'  tnUe  ts  b*  •ned  aMJn 
r  Bat  rfiatribDting,  odns 
■■     -    •  -■    -    "Coin. 


LUltnst  U  fbdi  per  teoL  db  tbe  sbans  of  iau«> 
licet,  i4kh  brio^g^  to  aoaB  imkaM.  Cm^ 
ItathcMt.  3  Law  J.  CbUK.  lOr. 

i>  eiMQIOT  wbo  Biiea  tb»  testalot'*  prcpertj 
I  bii  aim,  will  be  ebat^nl  witb  si.  per  ecBL  ia- 
;t  □■  ibeBCumMCoaTwtcd.  Sutttm  r.  Sitrw, 
USB.  146. 

Iioujb  execDlOR  lAo  ban  Biigbt  to  MUdvBot, 
tbe  property  deterioratM  ia  vutw,  tliajr  an  ml 

uall;  obBrgsRbIa  witb  Iha  dcficienoj,  Clarlu 
•  mmdt,  1  Jac.  115. 

-.uin  or  20001.  w»  beqneltlisd  to  ID  neontor, 
e  ai>d«r  the  will,  apon  i 


/Q 


uvoitmenu in  tbe  public  fundi;  lie  retained  it 
a  own  basda,  pajiDg  intentt  to  the  CMtai  q»' 


pertoeDr  liiM^.  aJ  Atf  Aa^  tad  tlnnl?  made 
•t  Cb«ir  own  d«««.  CW*T.  Ifa.i»,  5  B.  lie.  S8!, 
K  e.  f  &  &  B.  4ca 


of  bia  eo-eiBO((H  or  co- 
B,  be  ii  liablefbr  tbeaioil  ao  a(4d.     H«rfa£- 
Im  T.  Hirr^nftm,  1  Law  J.  Cbanc.  41. 

Kine  eiecutoT.  io  tbeabaaDceorbieeo^ncutim, 

nceiTea  nooaj,  ba  alone  ia  asjwaable,  tboBgh  ib« 

olfaen  lign  tbe  rcoaipt.     IFst/(y  t.  ClorA*,  «  Ken. 

Ml,<.  c.  1  EdeD,»7. 

Two  peraons  made  Joiat  asd  lereral  jiiiani— iij 


EXECUTOR  AND  ADMINI8TBAT0a~(AHM*— Actiohi  ahd  Suiti). 


(M.  AAeriii  jeinb>dalipnd  &am  thair  ditea, 
•  oftlis  puliM  died,  Dimiag  th>  other  UDODg  hia 
tCBton.  Tb«  niniTor  ptid  1  jrnr'B  inUreit  OD  fail 
■  ucooit.  To  in  aetioD  oa  thsH  notsi  tbe  Su- 
it eC  limiutioiii  <ru  pleidsd  hj  tbo  aiecuton ; 
i  ilw  Couit  bald,  lliat  tha  impUad  promiaa  by  (faa 
iriTOT  did  wl  nuka  the  aiacntora  liibls  to  b» 
■d  cm  (ba  aoM.  Alkha  T.  Tridgold,  1  Law  J, 
B.  1U,  i.  a  t  B.  &  C.  13.  a.  c.  3  D.  &  R.  300. 
AMiini  it  lav  bj  endilora  artst  a  daoraa  for  tba 
nuiabitunrfa  (aaCalor'a  eataca,  wiJl  ba  rea  trainad. 
■d  if  Iba  aiaoolnr  panniu  tba  creditor*  to  pro- 
sd.bevill  b*  panoDallj  naponiible.  Clarkt  w. 
wwJf,  I  Jk.  Its. 

TbartGir*.  wbcre,  after  ■  decree  far  tha  tdmi- 
imios  oft  lettator'i  eaute,  a  creditor  recorered 
rndict  igtiuL  (ba  aieeutar  on  (heie  pJeu — mr 


(D)  A  asm. 

Dtbti  meDlioiud  io  tbe  inTentoiy  gii 
ecutOT  to  the  Etclealuttcal  Court,  are 
:oTenbls,  inii  wilJ  be  Uken  aa  aiaeti 
»]  Ibe  legal  pnaomplioa.     Young  t. 


1I.7S4. 


Cawdriy.  8 

A  bonoired  i  mm  of  monay  rram  B  &  Co., 
Dlen,  ud  conre^ed  to  tbsm  some  premiaea,  witb 
wvac  of  Mle  to  re-imbaraa  tbaauelTS*  tbil  Bum, 
duj  aduitbejmigblidrauceto  bim.  A,  djisg 
uItblI,  left  ill  bia  eatit«a.  rail  and  panoaal,  to 
m  partODi,  Grit  U  paj  Lia  debia,  and  (ban  to 
rida  the  property.  Ho  made  two  of  tbem  bia 
•nton.  la  ihe  lifetime  of  tlioae  Iwo  eiecutora, 
&  Co.  fold  tba  pramiH-a,  aad  C,  tlie  aolicitor  For 
bollpaitia,  kapt  the  balance  in  bji  liaoda.  Tbe 
^•nnlon  died.  C  iliodied.  Tbe  plaiotilTa  took 
:  l«Uii  of  idminiilntion  de  bouit  nun  of  tie 
«(*arA,aiid  brongbtan  action  igaiuat  tbe  de- 
dtnt,  u  tbe  repreaentitiTe  of  C,  to  recorer  (bat 
uct:  Tbe  Court  held,  tbit  tbe   bilisce  wai 

ioa  U  Uw.  Clay  r.  WiUU,  1  Law  J.  tt.B.  l*i, 
.  1 B.  &  C.  364,  a.  c,  J  D.  &  R.  539. 
lawbold,  bald  under  Uie  cburcb,  ludrenawibla 
lUad  timet,  ii  beqnaatbed  to  A  for  life,  remain- 
la  B:  B,  aa  executor,  tenewi  tbe  lease  i(  tbe 
pnlifflei;  and,  iu  tba  renawad  lauei,  entera 
ilbeiama  coienint  to  repair  la  wu  contained 
Iw  old  leaaea )  A  diaa,  leering  Che  premiaea  in  ■ 
diUpidated  aUte:  Held,  tblt  A' 


hioi.u, 


r  tbe  a 


e  for 


ngthe 

remiaea. 

Mareh 

t.  Weill 

a  La 

nc.  I9t 

a.  c.  2  S 

&3.87 

acredito 

roftbele 

'il 

atUw.a 

cognoT 

,  witbaujofei 

not  an  admiiaion 

ofaaaau. 

5lir(.'n 

J. 


— ,  4  Uw  J.  Cbaoc.  M3. 
be  dicomaunce  (Lit  moniea  wars  paid  in  by  an 
Iter  to  bia  binken,  iLd  placed  la  the  aieculor- 
icconnt,  ia  pHmd  facie  evidence  tbat  iLoaa 
iaa  were  in  (ha  eiacutor'a  own  bandi  aa  aaaela 
*  lAata.  Crmdoil  y.  Phitlipt,  5  Law  J.  Cbino. 

fact  of  the  conduct  of  partiea  ai  to  wbetbei 
tj,  which  oiirinill;  waa  impreaaad  with  a  tniat 
I  Md  out  IB  Und,  ahall  be  regarded,  in  »V^*J, 


■a  monaj  or  u  land.  Hcugham  r.  Saiiiyi,  6  Law 
J.  Cbano.  6T1. 

Whereoneeiecutoria  appointed  in  Anbojna.and 
another  in  England,  and  tie  lattor  proTca  tbe  will 
in  England,  and  (he  former  doea  not,  the  aiMta  in 
England  wilt  not  ba  bound  by  tbe  act  of  the  eiaoutor 
in  Amboyna,  aran  luppoaing  him  to  have  a  right, 
by  tba  Dutch  law,  to  prOTB  the  will  here  and  ad- 
miniatar  tha  aaaata  bare-  Lord  T.  GtJuUn,  I  Law 
J.  Cbina.  IBS. 

QiuBTV,  If  an  hair-at-law  be  an  infant,  whatber  ■ 
decree  to  minbillhe  uaeta  ia  binding. 

Ad  amicable  auit  hariug  been  detennioed  by  a 
decree  for  ihe  adminiitration  of  aaaeta,  a  creditor 
filed  a  bill,  praying  for  iLe  oaual  accounta  (which 
had  been  directed  by  the  former  decree),  and  alao  to 
liiTs  tba  aaaeta  manhalled,  (which  waa' neither 
prayed  fur  nor  directed  iu  the  dial  decree) :  the  Court, 
therefore,  made  anolbai  decree,  tbat  tha  aaieti 
abonid  be  merab ailed,  and  tbal  tbe  iccounti  directed 
by  tbe  liral  decree  ihould  be  fmniihad.  The  Grat 
tuit  would  bira  bean  ■  bar  to  (ha  lecoud  if  it  bid 
beep  for  tbe  aame  object,  and  Che  Court  would  bate 
cren  atayed  proceadiuga  before  inawer.  Poll  r. 
Galliai,  1  S.  &  S.  i06. 

A  judgment  in  tba  Lord  Major'aCourt,  obtained 
a|[aiait  tba  gimiahea,  doea  not  entitle  tbe  plaintiff 
to  rank  aa  a  judgment-creditor  in  tbe  idminuLrKioa 

485. 

In  a  credilor'i  auit  for  adminittaring  tbe  aaaeta  of 
B,  1  joint  credilor  of  A  ind  B  waa  permitted  to 
prore,  A  bating  become  banlinipt.  and  it  appeirins 
tbat  there  ware  no  joint  uaeta  of  A  and  B.  CounH 
T.SilM,  t  Ruu.191. 

A  prraon  mortgaged  freehold  oatatea,  and,  two 
montha  afterwarda,  ba  aurrandarad  copyhoIJa  to  the 
uae  of  tbe  mortgagee,  to  eecure  (he  aame  debt ;  in  a 
euit,  after  tba  death  of  tbe  mortgagor,  for  tbend- 
minialration  of  bis  aaaeta,  tbe  fraebolda  ware  aold 
with  the  conaenlofthemortgagee,  and,  tba  penonal 
eatale  baring  been  eibauated,  tbe  mortgage  debt 
waa,  by  order  of  tbe  Court,  aatiefied  out  of  (be  pro- 
ceeda  of  the  freebolda ;  Held,  that  the  apecjalty 
creditora  of  Ilia  mortgagor  were  entitled  to  atand  in 
the  place  of  the  mortgagee  against  the  copyboldi, 
to  tlie  extent  of  tba  aum  which  the  mortgagee  bad 
receired  from  tba  freehold  catate.  Gwynne  r,  Ed- 
vardi,  i  Ruaa.  3B9,  n. 

An  eiecutor  in  India  eoI\ecting  aaaeta  in  India 
ia  entitled  to  a  commiaaion  of  5  per  cent,  eren  upon 
aaaets  collectBd  for  the  payment  of  legaciaa  gircn  to 
bimaelf.  He  ia  entitled  ^lo  tohiecoinmiuion,  though 

tirt  of  tbe  aaaeu  are  in  tbe  bands  of  a  mercantile 
Duae  in  which  be  ia  a  partner,  and  in  which  tbe 
teatator  waa  at  tbe  time  of  bia  death  a  partner. 
Cechtrtll  T.  Barter,  S  Law  J.  Chanc.  77.  i.  c.  1  Sim. 
tX. 

(E)  Actions  and  Soin  Br  and  aoainst. 

<■)  Whtrt  m-intainabU. 
An  action  of  aaaumpait  will  not  lie  againat  an 
adminiatrator,  for  tbe  dijitributire  abare  to  which 
tbenext  of  kin  of  an  inteitato  is  entitled ,  under  the 
itatutoSlk  13  Car.  3,  c^  10,  altbougb  tbeadminia- 
tritor  ha*  admitted  a  Gied  anm  to  ba^due,  u^,*"* 

Sromiaed  to  par  tba  aame.    Janii  r.  ~ 
.K.B.Tl,rc.-"  ■ 


3.  &a54>,*.c  1M.&B.410. 


A  :->.*- 


nn  iSD  ADMINISTRATOR— (Acnon  ub  S«m). 


y  <r.  HanMn,  6  Law  J. 


•  w.  -MM  Mkan.  banc  iMiaaur 
"*    '^^     u,  .^no^T  P.  tfc«d»fcDd«aM, 

'  ""V-.u-  ••«•  •«fc«hM"'  «^  reapectiie 
^'  ,  '.'imZ  nnM,  took  6am than  tod  from 
'     i  J  \  1.MW.  but  did  bM  Mr  tha  pluBiiff 

~    I.— »    tWii.  ih«t.  tfc»  m>B»j  aot  beinf 
^»   •*     -*•   J^«^"*»  *•  •'"•"  ehnwMr  of 

■  ",'!.■-  H  l*"-     Onrtnt  < 
'  ■    ,^  V  V.  I  M.  S  P-  «» 

.,  i«t«ral  V"«"P'«  •>"'"'■""•  "'"^  P"*?"^ 

4  >,n.ff't  of  ik*  wttM  of  u  intMUta,  wbou 

' "aitiiaiiu  w  dMd,  lliM  tbs  adminiatnlor  di 

'  *^  .^  «H,T  (ua  on  pronlMs  ntda  to  that  »dmi- 

'  v  nuJ  B  ww«  p«rtinM  J  A  diad,  vti  C,  hiawifa, 
,.^;«iuiWaMJ  p«"  of  •>'•  afrMla  _;  B  Anw  ■  bill  on 
^".;»bwr  10  tha  p«rtn»r«liip,  uid  indoraad  it  lo  C,  u 
^ii  vi  Ik*  iarin»mlii|i  propartj,  lo  which  A  wm 

uullaJ  :  t'  ("ad  1  •ftMwatdi  E  and  F  took  out 
{,ii«iura<lliilul*lrition  df  teiiii  urn  of  tha  goodi  of 

I    (utl  (uoil  Iho  dabloi  db  iha  bill  of  aichioge : 
ii«(\iutll>*ld,th*l  tha  aelion  wu  wall  brooght. 
I- ihumMi  *■  (-'lab-i''.  1  Law  J.  K.B.  66,  ».  c  1 
»'»(''  IA<i,  a.  D,  «1).  &R.IT1. 
\u  wllati  M  till  otH  liaa  igiinat  ths  eiacntiii 

luililHil  limiillfllMt  Inouirloa  la  to  tha  »ilidity  of  » 
■uiitlty.  Hl"">  •''Wb  hia  ollam  propowa  la  idranca 
;^„,y.     kllin  ».  TuckT,  I  D.  iR.  N.P.C.  SO. 

A  lailalM  I*  ran  diracu  •  wm  of  monaj,  id  tha 
li*iiilai>r  A  In  LoadoB,  toMomnuUts  till  hii  children 
i',<i»a  I'fasa  |  a  amirtof  Jnatioa  in  Fen  orderapart 
|ianilMl,  In  pijmaiit  of  a  bilmcedna  to 


plilnlitrw 


I I  wlilAlithapli 

iliil  M*li  ■  hill  euBot  b«  DwiBtai 
.    H'laUr,  *  !■•<•  ■'•  ChaDo.  173, « 


Ilia  «i«4'iilnr  fnr  m 

UIhIi'N  <'<*  "'■lo*  ladohlldraDDf  tha  teatitor  :  ai 

■  aaiairN,  who,  andar  tha  diraftioD  of  tbi  Parurji 

Piniiiilot,  hw  Obtalaad  latKra  of  adniniatntion 

ilii  HMfaU^tn  KogUod,  brinp 

IH  fiM'V*'  ill' J>onlon  of  tha  ai 

liiiliaNilai  II  XIm  a  bin  10  K*t 

(„  !,■(■  ilia  rflraciloBaof  tha  Ctmn  aa  to  ths  diiposal 

..iiliainri(iar.imlb«Kronnd  tbalitiaaoappTopnatsd 

iabaa  (o  miaapplr  ;  Held, 
■       ■     "•       Dorlhii 

a  s. &  s. 

'a  illwf  IflMMaW  i  D,  tha  oait  oF  kin,  hanng  died 
wirliMil  ad«>lBlat*rln|  to  tha  affacta  of  A,  C,  eie- 
i-uliii  ill  Pt,  take*  MI  adniniatntion  to  A,  tha  f^nnt 
l,«li>V  III  tha  K"oi;  tic.  "  Uft  unaHminiittttd  "  hj 
II ,  \UM,  thai  a  parsMBt  to  D  ia  bo  bar  to  an 
Mll'dt  hy  f.  -Oraban,  B.  iMlanU.  ISiuktll.  ad- 
i.iliMrtl'^  •^  llAtia  Hamphriy,  t.  Uearmfm,  1 

ru  J. Il- 
H a  M'Annf'*  Irill  ia  Had  againat  an  idmiiiiatrator 
,(.  lumii  turn,  lU  auil  ia  InparrMt,  unlaaa  tha  foiaiar 
■dnrfH ■*''•<"',  M  hia  paraonal  rapraaentitiia,  ba 
H,»f.  ■  (*Hy,  W»l$m  ».  Kfrfi«,  ]  Uw  J.  Cbanc  15. 


,.,.*(!,   .1../  Iiav. 


Bol  ranouncad.     Davia  t.  It'il- 


c\ 


An  exacDtor  who  ha*  boi  pcored 
lo  a  bill  of  rarinw.  Aaan  r.  i 
lue.  f  10. 


ra 


Whaiea  anrriTing  eiaeBtMbna(ht  nicliiari 
Maampait  in  hia  own  rigbt,  tgainit  the  fsmri^ 
partner  of  a  daceaaed  co-oneBlor,  willmt  toiiif 
bimlobeaauniTingpaitnv;  The  ComtlHU.Ital 
Ihii  action  conld  not  ba  maiittaiBail.  riT^BiUT. 
BeOitu,  6  B.  Mo.  33«. 

Where  three  eiecuton  radead  goodt  to  h  I*. 
ai  the  property  of  Jhairteatator,  and  afterwiii*" 
tba  pnrahaaet  for'ihe  amoont,  withoiit  iaa^ 
themaalTea  aa  axeonton  in  the  declaiMin.iii^d. 
oat  joining  afoarth  aiaenlor,  who  wu  aised  ii  n 
will,  bnt  who  bad  nfaaed  lo  pnra  or  lat  uiv  jl: 
Held,  that  the  action  wan  wall  birngbt,  nllwoHa 
for  aale  wna  giren  bj  tha  ibree  alone,  aad  vtb^ 
did  not  appear  to  baTO  acted  in  their  '*"«<'■■ 
axeoDton.  Bnmiiwum  r.  A*tl,  S  Law  J.  CJ.  W. 
a.o.lBing.  lTi,a.c.  9  B.  Ho.  340. 

In  en  action  of  debt  an  eiecntoriaay  d«A"»™ 
drt«l  and  rfrtjn«  ,■  at  laaal  it  i»  only  a  poon"  of  V 
cio(  demurrer.   fwK  t.SidImj,*  Sea.  iW. 

In  a  declaration  of  aaaumpwt  by  a»«W  " 
money  lent  to  tUa  defaDdanC  by  their  l«atil"i  ''"J 
alUgad,  that  tba  latter  piomiaed  to  pay  ii«w°' 
the  dcfandant :  Held,  that  thia  w»  ioBiu'*' 
BkKan  1.  NaaeBlai,  4  Law  J.  C.F.  tit. 

Where  a  party  ia  deacribed  in  tha  pneW!^ 

tally,  he  may  be  declnred  agninM  aa  U  "J"™** 

tor,  the  object  of  the  writ  being  only  lo  lini|  I* 

defendant  before  ibe  Court.     IVaUm  '.  FM- ' 

B.  Mo.  66,  a.  c.  3  B.  &  B.  4.  ., 

A  coont  in  aaaumpait  for  money  had  and  jmm 

by  defendant,  aa  aiacutor,  to  tha  nee  eftbapKiIA 

cannot  be  joined  with  a  count  for  moMf  lo" 

plaintiff  from  defendant,  aa  execator,  Dpea  —  »■ 

count  atated  with  him  of  money  dae  nam  uau 

HI       executor.  ^ 

A  Smblf,  That  a  count  for  money  paid  bj  pli^" 

in       lo  the  uaa  of  tba  defendant,  aa  iiecular,  ■njj' 

nd      joined  with  auch  a  Coant  on  an  aecoait »» 

Athbs  V.  Athhy,  6  Law   J.  K.B.  *l,  a.  e.7  B.»l- 

4*4.a.c.  IM.  &R.  180.  _^ 

A  plaintiff  aued  la  executor,  and  in  hiadtcUii^ 

madaprofartof  Ibe  lettera  leBlamentaiyiadm*^ 

form,  whicb  »Ult-a— "  whereby  it  appeW  "  "" 

Court  here  that  tba  plaintiff* —  "  *'- 

defendant  did  not  demand 

the  plaintiff naier  waa  nor.. 

and  rorai"aaallegedin  the  declaration.  Tlipl"' 
tiff  replied  that  be  waa,  and  continued  tobiti'«>|' 
in  manner  and  Toim,  &o. ;  Held,  Ibattbe^uiU 
might  reCDTer  on  Ihia  iaaue,  aithoogh  he  li"l," 
taken  probate  till  aome  DKratha  iflar  tba  dwIvU"'' 
nompwn  T.  Rfytialdi,  3  C.  &  P.  113.  [Beat] 

In  aaaumpait  agaioal  aareral  defeodaiiTi,  t^ 
outota.  with  pie.  of  «»  niigusi  UKolors,  Ibepln'i^ 
may  ba*e  a  vardioi  againal  the  real  execaiot  M 1°' 
counta  layiog  the  promiaaa  by  the  taalator,  aod  ™ 
other  detendants  i..uil  be  diachi^.  Gri^lfa'- 
FraukliH.  1  M.  b  M.  146.  [GaarleeJ 

Tlie  plea  of  n;*n<a(fni'nulnicil,  except  Caacnuu 
■um,  ia  an  admiasion  of  (hat  aum.    Cnrtii  '■  nx'' 
1  C.  &  P.  180.  [Abbott] 
Voder  a  plea  of  lu  vnqut  aifMiniilrirtor,  a  M*"' 


jiplrtd.J'l* 
to,  "in  aiw^ 
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dant  ooljr  pats  in  issas  the  tctiiml  gnat  of  tbs  letters 
of  administratioo,  and  not  the  authority  by  which 
thej  have  been  gpranted.  If,  therefore,  he  relies  upon 
his  aim  residence  oat  of  the  diocese,  or  any  other 
fact,  to  shew  that  the  letters  of  administration  did 
not  pees  the  sobject-matter  in  question,  he  most 
apeeially  plead  it.  Siokei  ▼.  BuU,  4  Law  J.  K3. 
S«l,  s.  c.  5  B.  &  C.  491,  s.  c.  8  D.  &  R.  €47. 

Executors  pleaded  to  an  action  for  breaches  of 
covenants  by  the  testator,  pJoM  adminUtravit  jtrmttr, 
a  sum  not  suiBeient  to  pay.  one  of  the  executors  a 
■iaiple  contract  debt.  The  plaintifis  denied  the  truth 
of  that  plea,  and  issue  was  joined  in  Trinity  term,  4 
Geo.  4.    At  the  next  assises  the  executors  pleaded, 
tiimt  since  the  last  continuance,  (on  2d  August,)  a 
person  had  recoTered  a  judgment  against  thesi  on  a 
writing  obligatory.    The  plaintiifs  replied,  that  the 
•xeentors  had  notice  of  that  writing  obligatory  be- 
fore they  pleaded  to  the  declaration.  The  executors 
demorred :  The  Court  held,  that  the  executors  might 
plead   that  judgment  at  the  assiies,  although  it 
appeared  to  be  a  judgment  of  Trinity  term.    Lyt- 
teU0H  ▼.  Crou,  3  Law  J.  K.B.  €,  s.  o.  3  B^  &  C.  317, 
a.  e.  6  D.  &  R  175. 

To  a  bill  in  which  the  plaintiff  claims  as  execntor, 
a  plea  alleging  that  he  has  not  proved,  in  England, 
the  will  under  which  he  is  executor,  is  a  good  de- 
fence.   SimoM  ▼.  MiUman,  6  Law  J.  Chsnc.  148. 

A  creditor  of  a  testator  files  a  bill  against  A,,  stat- 
ing that  A  is  the  executor,  and  has  proved  the  will ; 
that  be  tets  up  a  fraudulent  assignment  from  the 
testator,  under  which  he  claims  to  be  entitled  to  the 
property,  and  that,  whether  he  has  proved  the  will 
or  not,  he  bas.^Kissessed  himself  of  the  personal 
estate  of  the  testator ;  and  praying  an  account  of  the 
personal  estate,  and  that  the  deed  may  be  declared 
void :  a  plea  that  A  is  not  executor  is  a  good  plea  to 
the  whole  bill.  Hill  v.  NmU,  5  Law  J.  Chanc.  144. 
Declaration,  in  assumpsit  againt  executors,  stated 
that  the  testator,  at  the  time  of  his  death,  was  in- 
debted to  J.  Youngbusband  in  tOOi.  and  interest,  on 
a  promissory  note;  that,  after  the  death  of  J  Y,  the 
note  being  unpaid,  it  was  found,  before  the  coroner 
on  view  of  the  body  of  J  Y,  then  lyinr  dead,  by 
the  oaths  of  lawful  men,  that  Youngbusband  wss 
Jieim  d§  j«.  as  appeared  by  the  record  of  the  inqui- 
sition, bv  means  of  which  felony  and  inquisition, 
'J  Y  forfeited  the  note  to  the  King;  that  the  King, 
by  grant  under  the  sign  manual,  assigned  the  note 
to  the  plaintiff,  as  mentioned  in  a  certain  other  in- 
qntsitioD,  and  delivered  the  note  to  the  plaintiff,  of 
which  the  defendants,  after  the  death  of  the  testator, 
had  notice. 

Breach — Non-payment  by  testator  or  defendants. 
Pleas  and  issues  thereon  i  First.  That  testator  soil 

m§$umpnt.    SimilUtr Second,  That  the  note  be- 

caase  doe  and  payable  to  J  Y  daring  his  life,  and 
that  the  causes  of  action  did  not  accrue  to  hiib  within 
Bix  years  before  exhibiting  plsintiff*s  bills.  Issue 
thereon. — Third,  Nui  fie/  neord  of  the  coroner's  in- 
quest. Issue  thereon. — Fourth,  That  there  wss  no 
•och  grant  as  the  plaintiff  alleged.  Issue  thereon. 
All  the  issues,  except  the  second,  were  found  for  the 
plaintiff. 

On  motion  by  the  defendant  to  enter  a  nonsuit: 
Hald,  lint,  that  the  second  inquisition  being  an  office 
of  isstructioo  only,  and  not  of  entitling,  was  not 
to  be  prodooed  at  the  trial;  seoondly,  that 


the  grant  under  the  sign  maaual  passed  the  property 
in  the  note. 

On  motion  by  the  defendant  in  arrest  of  judgment : 
Held,  first,  that  the  declaration  sufficiently  shewed 
a  debt  due  from  the  testator  in  his  lifetime  to  the 
ftlo  d$  a,  and  the  note  to  be  the  seoority  for  such 
debt,  and  that  both  debt  and  securi^  passed  to  the 
Crown  by  operstion  of  Isw,  so  as  to  be  assignable 
by  the  Crown  without  indorsement ;  secondly,  thst, 
supposing  it  to  be  necessary  to  vest  chattels  of  tiftlo 
de  ain  the  Crown,  that  the  coroner's  inquest  should 
be  found  by  twelve  men,  it  must,  after  verdict,  be 
taken  that  the  inquest  was  so  found. 

On  motion  by  the  plaintiff  to  enter  judgment  iiea 
obttantt  vtredieto:  Held,  first,  that  the  plea  of  the 
Statute  of  Limitations,  vis.  the  second,  was  bad,  for 
not  shewing  that  J  Y's  right  of  action  was  barred 
by  the  statute  at  the  time  of  his  death ;  and  if  it 
was  not  so  barred  at  that  time,  then  that,  the  King 
not  being  within  the  ststute,  his  rights,  and  those  of 
his  grantee,  to  the  cause  of  action  on  the  note,  were 
not  barred :  secondly,  that  the  plea  confeMed  a  cause 
of  sction  at  one  time  in  J  Y,  the/«(e  d<  te,  (which 
had  passed  from  him  to  the  Crows  by  forfoitare,  and 
from  the  Crown  to  the  plaintiff,)  while  the  matter 
pleaded  in  avoidance  was  insufficient — so  that  the 
plaintiff  was  entitled  to  judgment  mm  oUteate  o«rf- 
dicto,  on  the  second  issue.  Lambtrt  v.  Taylcr,  5 
Law  J.  K.B.  160,  s.  c.  4  B.  &  C.  138,  s.  c.  6  D.  & 
R.  188. 

(<f)  Evidenee, 

A  legatee  who  has  received  his  legacy,  is  s  com- 
petent witness  in  sn  action  by  the  executor  to  in- 
crease the  general  fond.  Clarkt  t.  GannoH,  1  R.  & 
M.  31.  [Abbott] 

The  term  fMmnU  expsntc  does  not  apply  to  mourn- 
ing supplied  to  the  widow  and  family,  and  cannot 
be  claimed  asainst  his  estate  by  the  executor,  if  he 
gives  the  order;  and  by  consequence,  a  legatee  who 
has  not  received  his  legacy,  is  a  competent  witness 
on  the  part  of  the  execotora,  in  an  action  brought 
againat  him  for  the  recovery  of  such  demand.  JtAn- 
9on  V.  Baker,  €  C.  &  P.  S07.  [Best] 

In  a  cause,  questioning  the  validity  of  a  will,  the 
wife  of  the  executor  is  not  a  competent  witneis. 
Dmn  V.  RumU,  3  Phil.  334. 

The  production  by  a  plaintiff,  suing  as  adminis- 
trator to  A,  of  the  letters  of  administration,  is  not 
primdfaei*  evidence  of  A's  death,  Moont  y«  I>e 
Brnmaln,  1  Russ.  301. 

The  probste  act  book  is  evidence  of  a  person  being 
executor,  without  producing  the  probate.  Cos  v. 
Allingham,  1  Jac  514. 

Where  a  person  daims  title  to  personal  property 
through  an  executor,  the  production  of  the  will, 
without  probate,  is  not  evidence  of  the  title  of  the 
executor.  PinnMif  v.  Pinntv,  6  Law  J.  K.B.  353, 
s.  c.  8  B.  &  C.  335,  s.  0.  S  M.  &  R.  436. 

In  an  action  by  administrators  d«  bonit  uon,  it  is 
not  necessary  to  produce  the  letters  gpranted  to  the 
first  administratrix ;  for  the  lettera  gpranted  to  the 
fonner  persons  recite  those  gpranted  to  the  latter  per- 
sons. Cuthertpood  v.  Chabaud,  1  Law  J.  K.B.  66, 
s.  0.  1  B.  &  C.  150,  s.  c.  S  D.  &  R.  «71. 

The  proof  of  the  smount  of  duty  paid  on  the  pro- 
bate by  an  executor,  is  evidence  to  go  to  the  iury, 
(on  a  plea  of  f»Un»  adminittm^t,)  as  some  evidence 
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T*ntioB  OD  tba  put  aC  tlis  pluntiff.  Bltktrnii,  «^ 
ninutralru,  T.  Edmird;  1  Y.  &  J.  5i9. 

Ad  (ocioa  being  braaght  B^ut  an  uentor  hj 
the  ruiduiijr  Isgitae,  itii  not,  mlfraji.nNMMijU 
uceiUin  irhediar  ill  [h«d«bUKDd  UieltguiMhin 
bean  paid  bsfuni  tba  unoant  du«  to  iba  raudguf 
UgtIM  cu  b«  delarmiDad.  GroilaiD  *.  SMi,  t 
Bligh,  ISS. 

(f)  C«ftf. 

Und«r  ■  dMiarttioD  oqaUiniBgcoDntt  so  [Muwi 
to  tb*  tvalator  utd  U>  (h*  ptustiff,  m  uaoMo^ 
witbovt  imj'aig  oonMimiBg  nidi  dus  from  At  Un- 
dMt  to  tbe  tMUtor.tlia  defeDdut,  oa  tbcpliiatiri 
being  nontuiud,  ii  entitled  to  cgati,  u  tb*  tUM- 
ton  Bigfat  luT*  aned  foi  the  «*dm  of  aotuB  u  ii 
their  own  tight.  Jam  r.  Jmtt.  I  Ltw  J.  CP.  87, 
■.  a.  1  Biog.  149. 

Where  en  eiecmtor  iDititulei  ■  niit  prDp*tlj,ui 
e  co-eiecutor  refilling  to  join  id  it  ie  ouda  e  dtfu- 
dent,  this  oo-euMDlor  trill  not  b»  dlowed  hie  csMt 
Callytr  t.  DudUy.  t  Liir  J.  CheDC.  IS. 

In  ■  nit  by  t  ipecieltj  cieditor  for  tiie  edeUBii- 
tration  of  ■  taetetoi'i  reel  end  penonil  eetwe,  1^ 
ooMeofthe  eieoutor  en  to  hiTa  precedmot  lif  til 
otber  cliibie.  ud,  eflai  ibem,  the  cosu  of  the  altit- 
tiff'  eiedilor,  Ltama  T.  Suiherd,  1  Lew  J.  Cluag. 
!tO,  1.0.  IS.  fie  3. 458. 

An  euouloi  atj  diKontioue  widioat  pijif 
coiU,  in  tba  ebaeoce  of  proof  tbel  be  broogkilk 
■ctioa  reiuiouely.  Stubbiiigi.  Hammaai.aB.iia' 
689. 

Eieootor*  ere  boand  like  other  pleintiffe  te  pm- 
oaod  petemptorilj,  or  gira  eild  prDceuut;  beiuiij 
■n  not  lieble  to  coite  on  dieobetging  tbe  rute.  Ha- 
tn-l  r.  Kml.  4  D.  &  R.  833. 

Where  eo  the  qneition  of  probite,  i  creditor,  iftn 
■uppreuing  the  feet  of  BUati,  mekee  e  diadoiai*. 
the  Court  will  dsorea  prabele  to  tba  executor,  "il^ 
ooeti.     LfH  T.  BalftHr,  S  Add.501. 

Eieouton  to  u  tction  on  eOoTenMitbj  tbeirui- 
tetor  pleaded  i  judgment  rocorered  puii  cferr.  mI.. 
to  wbich  tba  plain  tiff  replied,  and  on  demurnr  jndg- 
nant  waagiTaafbribaderandiDlai  Held,  tbit  ibij 
were  entitled  to  tbe  coats  iacnrnd  after  ike  pleiM 
puii  itarr.  cent.,  but  not  to  the  coete  of  tbe  whob 
OBuee.  LyItlMenT.  Ctph,  4B.&  aiir,B.o.eD. 
&R.  81. 

Where  i  lolioitoi  ie  employed  by  en  executor  ud 
other  co-defenduta,  the  teitilori  eatata  i*  onlf 
bound  to  pay  ibit  proportion  of  ooata,  ai  betweM 
himaelf  and  tbe  co- defend  an  [«,  which  the  eacnto 
ODght  to  bear.     Harmtr  r.  Harrit,  1  Ruw.  iii 

When  en  executor  qoalified  hie  offer  to  paj  ■ 
lega^.bjineieting  tbtt  itihouhlbeWoatoDaDcb 
aaconty  ai  be  ibould  approve  of,  tbe  ooiti  of  ■  hill 
filed  for  the  payment  were  ordered  to  be  paid  oat  of 
the  teatator'a  general  eatata.  WalUr  t.  Paltjl,  1 
Rub.  373. 

Where  an  aieonliix  iDiwered,  no  aeieta ;  and,  «■ 
a  reference  to  the  Matter,  it  appaered  that  the  bad 
more  aetata  than  aba  bad  admitted,  but  not  uSoieat 
to  par  the  oredilot't  debt,  hia  bill  waa  di^uaed 
wiihoat  cotta  agiintt  tba  eieouuii.  BoAhNM  t. 
Ettiatt.  1  Rsee.  599. 

Ib  taking  the  MMvatt  of  a  penonal  repreteit- 
tatire,  billaof  ooati  paid  by  bar  are  not  to  bo  CBXed, 
bat  tba  Haatar  *U1  aoniidar  the  ratMiaMaMw  tl 


t  of  the  effeota  ra- 
ti by  him.  FoitiT  v.  Blaktlock,  4  Law  J.  K.B. 
.  «.  c.  A  B.  &  C.  3(9,  a.  0.  S  D.  &  R.  48. 
liilf-noe  tending  to  the*  that  an  executor  hat 
itiirl  more  than  bia  antwar  admita,  caooot  be 
jviij,  baoauee,  to  go  into  auob  eiidanee,  would 

I  :a\.i  an  aooount  in  part,  which  the  Court  can- 
d'  ^die  Maaler'aoffiaa  being  tbe  proper  fonim 
I. .it  lurpoie.  Law  t,  HunUr,  1  Rut*.  100. 
loiicy  p«id  by  an  adminittralor  for  a  balf-year'a 
,  cdmBieucing  before  and  tnding  ainca  tbe  death 
he  intettate,  may  be  giren  in  aTidence  ander 
t  aJMHiMraril,  he  twing  entitled  to  ntain. 
iipim  T.  rHewpiw,  9  Ptioa,  *65. 

(■)  Prattiei. 
be  CwrtiatMida  aaiaterlocntoryjndgBant  to 
ilr)  tbe  deCandant,  Bn  admin iatratru  dt  Aonti  nee, 
,  Sc.to  plead  tbe  Statute  of  Umiutionai  the 
in  .1  teatitor  htfina  dieil  taren  yeara  ago.  and 
ri'ci'.'dmgi  tieing  then  pending againtt  him,  nor 

II  iK'iotC  the  iutermediata  executor.  Jena  r, 
•.  J  Uw  J.  C.P.  67. 

n  Bdninietratoi  euni  iMlamnita  anntio,  oannot 
iru  before  admioiatration  ia  granted.  PhiHipt 
<,nUl,  3  C.  &  P.  l«l.  [Beet] 
I  a  init  BgBinat  defendanta  who  were  tbe  pet- 
1  rvprefantatirea  both  of  taatatrii,  who  died 
iiK  cavatmia,  and  of  her  hueband,  prating  aa 
1 1 1^1  of  her  aepirata  ealale,  and  a  declaration  that 
III:  ti,mi  of  ilcKk  which  tlood,  acd  atwaye  had 
I,  111  bar  name,  contlitu led  part  of  that  aatate  ; 
«i/li  the  hnaband  and  hie  exeoatoii,  during  a 

|.Mri<Hj  of  ye»a,  had  uuiformly  aokBowladged 
f  -11  lie  to  he,  and  dealt  with  llxm  ■■  being,  part 
<;  u.^Arel"  i>ri,|i-itiy,  niiil  tlimiuh  iliong  eridenoa 

.'I'Ii.iimI  by  ilia  plaliillir,  kMcU  wet  not  met 
>iir  -txl-nta  ini  Ilia  other  aide,  yet  the  Court 
ii.ll  In  melia  the  iI'vitralioD  at  tba  origin^ 
loil,  IH'I  "Hly  t>liirieil  It  to  the  MaiUi  to  take 
'< '>ii«t||aiierelly,  with  apacial  inquiriai  founded 
I  rl„.  ■rTileiina,      Where  an  inouiry  at  to  debti 

llrMled  befara  decree,  and  tbe  Maiter  bit 

nil  that  I  hare  are  no  debti,  tba  decree  at  tbe 

i.'.l  lieiring  mutt  Betertheltti  direot  an  acoooot 

l.in.     fUnby  V.  Hunltr,  1  Rota.  89. 

1 ileuritvfor  tbe  admlniatration  orthaaiaeta 

It  agtiMI  a*  execnUr,  the  plaintiff, 
'  "      '      '     nay  mo*e  to  reatrain  • 

m  will  not  ba  granted  in  each  a  eaae, 
iha  plaintiff  hat  compelled  the  defendaat  to 
h  n  the  anewer  the  atate  of  the  aaeeta. 
ia  luggeated,  that  in  the  anit,  in  wbioh  the 
hai  been  made,  tbe  pleadiDgi  hava  omitted  to 
i.|'ieatiau,  in  which  the  aateta  mider  adiuni*. 
IS  inlereated  i  an  inquiry  into  the  matter  to 
I  Hill  be  directed,  and  the  reauit  of  the  inquiry 
iocoTporated  with  tbe  prooeadiaga  on  fur- 
ecLioni.  AD&BnT.  CaiHm,3  Law  J.Cbanc. 


I  Id  tbe  detbcdanti 


K  giien,  the  Court  pannitt 
idcoutinoe  aa  action. — where  the  declaration 
liued  two  aete  ofcounta,  tbe  one  laying  thepro- 
1 10  tlie  inteatate,  and  the  other  to  the  pleintiff 
liDiniittatrii, — upon  the  taimt  of  paying  tba 
ti'llie  Utter  count*,  there  apptBringto  be  no 
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Vkj  itams  to  wlrich  objecdoiM  may  be  taken.  Pitch 
ford  ▼.  Hubrnt,  3  Law  J.  Cbanc  €t3. 


EXPORTATION. 

On  a  tein  faeku  for  the  breaches  of  a  common 
ezpoitatioo  bond,  that  the  defendant  had  not  ex- 
ported, &C.,  and  that  he  bad  not  unshipped  and  re- 
landed,  &c,  after  a  plea  of  perfonnance,  and  a  repli* 
cation  thereto  assig^ine  breaches,  it  appeared  that 
the  spirits  had  been  in  fact  shipped,  and  carried  out 
to  the  place  of  the  Tessel's  destination ;  and  that 
thej  were  not  landed  there,  bnt  were  partly  used  at 
that  plsce  and  on  the  homeward  royage,  by  the 
master  and  ersar  of  the  Tessel ;  and  that  the  re- 
mainder was  bnmghtofaome  into  the  London  Docks, 
where  it  was  emptied  out  of  a  beer  cask  (into  which 
it  had  been  drawn  off  ont  of  the  export  cask)  into 
tha  water;  and,  notwithstanding  the  absence  of 
fraod — Held  (Graham  B.  dub.)  to  be  a  non-compli- 
ance with  the  condition  of  the  bond ,  it  being  literally 
an  unshipping  and  relanding  in  Great  Britain.  Re* 
T.  Dixmt,  11  rrice,  204. 

It  seems  doubtfiil  whether  custom-house  officers' 
power,  under  the  SI  Geo.  S,  &  37,  lalatiTe  to  for- 
feited machinery,  is  confined  in  its  exercise  to  the 
limits  of  the  port  to  which  they  are  officers~or 
whether  it  extends  to  any  place  within  a  leasonable 
distance  therefrom.  Attormy  Gtmral  r.  J§jfnyt, 
13  Price,  545,  s.  c.  M'Clel.  S70. 


EXTENT. 


(A)  In  general. 

(B)  Who  entitled  to. 
?C)  Priority. 

(D)  What  may  be  taken. 
(£)  Sale. 

(F)  Proceedings. 

(G)  Setting  aside. 


(A)  In  general. 

Distinction  between  aid  and  extent  in  chief  in 
the  second  degree. 

The  statute  of  the  57  Geo.  3.  does  not  apply  to 
extents  in  chief  in  the  second  degree ;  therefore,  the 
Crown  may  proceed  by  extent  to  recover  a  debt  due 
from  a  person  indebted  to  the  crown  debtor,  (a  col- 
Jaotor  of  taxes,)  who  had  receired  and  misapplied 
the  Crown's  money,  although  ha  be  not  a  debtor  to 
the  Crown  within  the  4tb  section  of  that  statute. 

Neither  does  the  recent  rule  of  Court  respecting 
axtanu  in  aid,  apply  to  extsots  in  chief  in  the  saoond 


"^ 


t  is  not  naceasaiy  in  the  aifidaTit  made  for  ob- 
iag  a  Baron's  fiat  for  such  an  extent,  in  such  a 
i,  &at  there  should  be  sny  arennent  of  the  in- 
aolTeo^  of  the  crown  debtor,  or  any  fact  stated 
from  which  it  may  be  inferred. 

Nor  is  it  necessary  in  such  a  case  that  collusion 
afaoold  be  negatived. 

The  protection  of  parishes  from  re-assessment  is 
an  object  of  the  care  of  the  Court ;  and  the  neces- 
sity of  process  of  extent  in  the  second  degree  for 


that  purpose,  where  a  collector  has  become  a  defaul- 
ter, is  a  strong  g^und  for  granting  the  fiat ;  and  the 
existing  liability  of  the  parish  is  consequently  no 
answer  to  the  objection  of  the  ornwn  debt  being 
in  danger.    Rtx  v.  Beii,  1 1  Priee^f  T$. 

Where  the  Crown  has  issue^  an  extent  in  chief, 
which  has  been  satisfied,  the  psrties  prosecuting  the 
extent  in  sid,  must  apply  to  the  Court  by  motion,  to 
be  paid  out  of  the  overplus,  if  any,  which,  under 
the  57  Geo.  3,  c.  117,  s.  t,  is  ordered  to  be  paid 
into  court  to  abide  their  order  respecting  the  over- 
plus.    Rmx  t.  Lttrking,  8  Price,  683. 

When  the  Crown  is  proceeding  to  recover  the 
debts  of  its  debtor  within  the  first  degree,  it  is  un- 
necessary first  to  spply  the  immediate  e£Pects  of  the 
debtor,  oefore  it  has  recourse  to  the  debtor's  debt. 
Rmx  ▼.  Larking,  8  Price,  683. 

To  make  an  extent  valid,  it  must  be  against  goodi 
ttnd  ehattett,  as  well  as  lands  and  tenemints,  Rtx  v. 
Lamhe,  M'Clel.  402. 

The  4l8t  section  of  the  1  Geo.  4,  c.  119,  relative 
to  the  discharge  of  prisoners  under  extents,  does 
tot  authorise  an  application  for  the  discharge  of  a 
prisoner,  whose  principal  has  paid  part  of  the  debt, 
and  given  a  warrant  of  attorney  for  the  residue. 
Rex  V.  Cwmng,  1  M'Clel.  &  Y.  f  66. 

Upon  a  summary  application,  the  Coort  quashed 
a  fiat  ^ut'd,  improtnde  emanawit,  and  the  extent  in  aid 
which  had  issued  th«reon,  on  the  ground  that  the 
inquisition  upon  which  the  fiat  was  obtained,  and 
the  extent  sued  out,  was  made  without  vitd  voc§ 
testimony  having  been  given  to  the  jury  of  the  ex- 
istence of  the  debt,  and  that  they  found  it  to  be  due 
solely  on  the  usual  affidavit  on  which  the  judge's 
fiat  issued,  made  for  that  purpose  by  or  on  behalf  of 
the  proseoutors  of  the  extent :  Held  also,  that  an 
inquisition  cannot  be  supported  by  such  an  affidavit, 
it  not  being  legal  evidence. 

Pending  a  question  as  to  the  validity  of  an  extent, 
the  Court  will  grant  further  time  for  the  assignees  to 
appear  and  claim.  Rex  v.  Homblotoer,  11  Price,  t9. 

At  the  instance  of  assignees  of  a  bankrupt,  the 
Court  refused  to  declare  either  that  certain  extents 
in  aid  had  been  fraudulently  and  coloarably  sued 
out,  so  as  to  obtain  an  undue  priority  in  payment  of 
debts,  there  being,  as  it  was  alleged,  no  debt  due 
from  them  to  the  Crown  when  the  extents  were 
issued ;  or  to  decree  repayment  of  the  sums  re- 
covered by  the  judgment  obt&ined  thereon,  as  it 
appeared  that  the  money  was  actually  due  at  the 
period  the  extent  issued.  Evane  ▼.  Solly  and  thM 
Attorney  General,  9  Price,  525. 

Parties  claiming  goods  which  have  been  found  by 
inquisition  to  be  the  property  of  a  defendant  under 
an  extent,  must  shew  tide  in  themselves,  and  cannot, 
mileis  that  title  be  admitted  on  the  record,  object  on 
damurnr  to  the  proceediags  upon  the  azteot.  Rex 
r.  SnOky,  1  Y.  &  J.  149. 

An  agreement  on  bofrowing  (by  recital  in  a  bond) 
money  on  the  part  of  the  borrower,  that  certain  real 
property  (fireehold  and  leasehold)  should  stsnd 
pleoged  for  repayment  of  it,  and  a  delivery  of  the 
title  deeds,  smounting  in  equity  to  a  mortgage  or 
right  to  a  mortgage,  creates  alien  binding  as  against 
the  prerogative  lien  of  the  Crown,  in  respect  of  a 
debt  accruing  due  to  the  King  subsequently ;  and 
the  equitable  mortgagees  are  entitled  to  be  fint  paid 
their  principal  and  interest  out  of  the  produce  of 
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WEian  part  of  th*  propart^  lo  equilibljr  pltdgvd 
was  luMhold,  imewible  by  tha  lenee,  uid   tha 


beld  to  b«  wibiect 
\i  lauSi  nd  tbe  lien  to  be  preferable  to  tbe  de- 
mand OD  the  put  of  (be  Crovo  «g«io«l  tbe  Crown 
debtor  in  reepect  of  priori!]'  of  nliefMition  out  of 
tbe  pioceede  of  [be  ula. 

A  luither  debt  so  igreed  to  be  •eoond  b^  pledge 
of  ih«  property  lo  rquitiblj  mortgegrd,  u  aleo  tm- 
tamouni  to  ■  further  equitable  mor^ga  ;  ind  pot- 
MBBJiio  of  the  deeda  br  (be  first  mor^efea  la  ■ 
poBneuion  by  the  aeooDa.  Fttlar,  Pkilpatt  tf  Mnut 
V.  PhUpMt,  It  Price,  197. 

(B)  Who  eniitleo  to. 
Aa  extent  ounot  be  obtained  by  a  cominiltee  of 
a  luDitic  Bgiinet  ■  preceding  eononittee,  who  bu 
anknipt  ten  Tear*  prBTUHu  to  tlia  appliei- 

'    '   being  the  "  ^  -  ■ 


An  eitentat  the  initemce  of  the  Crown,  doeiaot 
a[iply  to  Tealproper^  reatedin  Uuaieea,  to  aecoia 
mooay  due  to  the  vendor  of  aDoh  aetate.  Setr. 
Lambe,  M-Clel.  VO. 

Qooda  on  which  a  wharfinger  hu  a  genenl  lieo, 
in  reepect  of  freight  and  wharfage  accming  before 
tbe  date  of  tha  aiunc,  oannot  be  eileaded.  Aad 
there  aeema  no  diSerance  batweaa  (be  cun  of  i 
whufinnr  and  a  warahoMeman.  Uu  r.  HuHtArH, 
1  M'ClaL  ft  Y.  ITS. 

(E)  Sale. 

An  ipplioation  for  ths  ula  of  lands  unili'i  tho  25 
Geo.  3,  e.  35,  need  not  be  niide  pciionellr  bi  ibe 
A[toma7  General.    Ra  r.  Bulkdfti.  I 


Wher. 


iJ.iH. 


tion,.Ki./i 


,135. 


appropni 


An  obligor  to  the  Crown  lo  aeeonnt  and  pay  orar 
Ilia  prodaca  of  certain  ingan,  may,  under  tbe  S7 
Geo.  S,  0.  117,  ana  oat  a  writ  of  extent  in  aid,  aa 
ujion  a  debt  due  from  him  to  tha  Crown,  ariiing 
rrom  tbe  aala  of  auoh  eagara.      Rac  r.  Kytiaitmi,  11 


for  a  further  (arm  of  yeaia  after  the  ri«pi«e  of 
tha  aurriTor,  bad  been  extended,  and  sold  bj  llifl 
■hariff  under  a  writ  of  «ntdituiai  tip."ini,  bul  no 
order  of  court  had  been  obtained  for  i))n  Bnt«  uodir 
the  aUt.  15  Geo.  3,  o.  35,  the  Court  rpfu»)d  to  coi- 
firm  tbe  aale  and  order  the  remembnncer  to  eiecuta 
a  couTcyiaee  to  the  porchaaer.  Rti  r.  Etlml,  t 
Y.  St  3.  IfO. 

Hie  Crown  may  moia  to  diacharge  the  puTcbiKr 
of  an  aatate  cold  under  an  extant,  where  a  good  Uila 
cannot  be  made  out,  without  euch  veudee'a  cODsent, 
end  wilbont  payment  of  bia  ootta,  iocurrpd  in  con- 
aeqaeooeofthapuntbaae.  R«ir.  O-arro/i,  l  M'Dd 
&  V.  460. 

The  real  property  of  a  Crown  debtor  aold  anlti 
an  Older  of  court,  ia  not,  andarlbe  ^5  Geo.  3.c.3], 
an  equitable  proModing,  ao  aa  to  make  it  tbe  aubjtcl 


n  immediate  debtor  tn  the  Crows,  indebted  by      of  an  appeal  to  tbe  Houm  of  Lords.     Wail  j.  Aim- 

,f^   rX   kU    VAHAlnt  A^   fU*   ^..%_>a    _,^..a«     :.   ....«  «»    l^_^.f     1    a.fin.1      k  "V     SAM 


agsintf 

a  banker  with  whom  (he  money  bad  been  dapoeiied, 
unleii  there  has  been,  in  point  of  (act,  a  literal 
breacli  of  tbe  bond  entered  into  by  tha  former  to  the 

Crown,  by  the  latter  ■      ■   •        ■ 

fit  m 


(C)  PRIOBITY. 

An  immediate  extent,  and  as  extent  in  chief  in 

the  aeeond  (or  any  otber)degree,  are  to  be  aatiiSed 

befoTS  an  extent  in  aid  of  a  prior  teita.     Sar, 

Ixirkmg,  8  Price,  fi83. 

Qiifre,  Whetbergoodaeeiiedbythaahariffundar 
afitrifaciat  at  the  auit  of  a  aabjaot,  ara  protested 
'  '      ed  afirr  thi  Muare 
1  Y.ftJ.  WJ. 


nly  Gtntrai,  ]  M'CleL  &  Y.  643. 

(F)    PROaiEDINOI, 

When  an  affidaTii  ia  made  to  obtain  (he  /oi  of  ■ 


1   any  allagatiotai  tending  ti 


I  Ml*.    Giln 
(D)  Wh*i 


rilhout  tha  restraining  proriiion  of  (he  i 
0. 117,  or  (hat  it  ihoDtd  let  out  iba  conditioD  of  ibt 
bond  for  (b>(  purpoia ;  i(  is  Bufficien(  (hat  (br  &rsi 
be  aaii>£ad  that  there  ia  ground  for  granting  a^ 
for  tha  aitenL  The  statute  does  no(  require-  tint 
■oeb  a  eoBraeshonld  be  sdopted,nar  bai  it  sBeccd 
in  any  respect  the  old  pnctico  obaened  with  nlir- 
anoe  to  such  preliminary  mattara.  Rtt  t.  Daulrg, 
9  Price,  SI  1. 

AninK>lTenldebtoroftheCrewn,i.i  [.uwriundfr 
I  obtain   \,\s  iUwhm^, 


present  a  petition,  sappotted  by  ai 
an  order  Uiat  the  defendant  may 


oath  ooncorainK  his  ) 
the  white,  frame-marked ,  the  property       that  (ha  Court  may  be  enabled  to  jadpF  i 


id  manulactiue  of  third  penooe,  in  the  bands  of  tlie       cf  the  application  ;  andnotioe  shonid  bt 


It  liable  to  aoiinre  under  an  e: 
bv-gene  duties  due  from  the  printer,  by  t 
tLuslst.t8  Geo.3,c.37,s.  tl,thapi     ' 


Crown  (that  is,  eerred  on  tha  Attorney  Uenenl) 
se  well  as  (o  the  enratiea,  and  the  petition  mait 
contain  a  stslsment  of  tbe  a^Ucant's  prDparty,tD 


ttia  naker  or  manufacturer,  witbin  tha  meaning  of      anabl«  him  to  be  disobarged  under  the  1  Geo.  4,1. 


that 


Quart,  Whether  printed  ealieoei,  tbe  proper^ 
nt  third  penons,  in  the  hands  of  the  printer,  are 
hableto  seiinre  under  an  extent  for  dolieein  respect 
of  those  Roods,  das  from  the  printer,  by  rirtue  of 
BlBt.  t8  Geo.  3,  0.  37,  «.  71.  Rtt  t.  Trtraning,  t 
Y.&J.IM. 


119,  s.  41,  by 


S«r  T, 


Antm,  9  Price,  14S. 

It  •soma,  that  praoMdinp  under  an  extent  an 
proceedings  at  law.  Wall  «.  AUimMij  Gaartl,  1 
M-Clel.  &  Y.  643. 

•truck  out,  becnote  it  i*  inoonsisUnt  with  (ha  ^Ha 
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ilcd  »  Um  sEdmritOB  wbkb  \iejial  was  ennted. 
I  r.  BBitry,  10  PriM,  46. 
An  ifidant,  for  ■■  inmMjiiM  extent  in  cbief 
■iut  ■  lontT,  need  not  Mate  tbil  tpplicttion  hu 
n  Bids  (0  Ibt  prindjML  Au  v.  Manh,  1  M-Clol. 

v.eee. 

Where  the  iSdint  id  aapport  of  an    iminfliliaCe 

test  in  chief  igiinMa  bond  crown  debtor  did  not 

>UiB  a  dininct,  pantiTS,  umI  unequJTocil  alJ»^- 

■  odbebnacb,  it  wu  act  aside,     Rtx  v.  lHartk, 

'CM.6SS. 

The  Cnnra  ii  sot  antitlad  to  bus  ■  rule  for  in 

tant  re-u^ned  after  it  hie  been  reguUrlj  argued 

d  eonjinwd.    R«  r.  Mardt.  M'CIbI.  d88. 

In  the  abeencii  of  a  prerloua  application,  the 

wn  wilJ  lot  neke  u  order  on  the  Atlorsey  Ge- 

ral  tDT«[ilTloa;Jsa  toan  exunt.    Rtxv.Sltt,  I 

'CW.fcY.S6l. 

4trcre— Whatber,  opOB  an  i 


1  of  ■  debt  due  U 


i  an  injnuctioD  bad  been 

-lin  tbe  cro 

commenced 
.p  debt,  on 


a  CiawB.    Rtt  1 

A  party. 

■keaa  eSdiril,  (kat  mlaaa  tbe  process  of  eitent 

r  tbedehl  doe  Wbim  be  loTtbwilb  iuued.  the  debt 

■tloike  Cnnrnfron  tbejSrtj  applying  will  be  in 

nprof  being  kat  to  the  Cronn.    Rtg.  Gen.  11 


a  fion  tbe  dafandaut  to  the  debtor  of  the  Crown , 
e  Coeit  rafaaad  to  poMpoa*  the  trial  until  the 
Mag  ii  of  tb*  tM<r«t  to  a  bill  in  equity  filed  by 
a  defaadant  againat  i' 
«eiT,  oader  whicb  ai 
iaeS.I 

blor  fhm  pcocaadinc  in  an  action 
m  tfiatt  the  ddandant  for  tbe  a* 
fdicalioB  of  tha  drfbndant  in  the 
Ma  Iba  MatemeBta  in  tba  aasirer  could  not  in  toy 
mMi  Tiew  be  giren  inendence  by  the  dereodnnl 
nppcrt  of  the  iieae  taken  on  Ibe  defoudBBt'i 
■,  barening  tbe  debt  due  from  bim  to  (be  crown 
U«.    Htx  r.  H'ilUntt,  13  i'rice,  lai. 

(G)   SCTTINO  AFilDC. 

An  <x  tent  win  not  be  net  aside  on  ■  smnmiry 
pUcalLon,  ereu  on  grotuula  which  might  bure 
ppette^  amotion  to  quaah  tbs  wriL  liar.Siltni, 

WbaMaaeitaathadbeanaetinderorirregularity, 
1  Ibe  [ropeny  extended  oidered  to  be  delivered 
ti  Iha  aaaigDMa,  tbe  debtor  having  become  bank' 
pt:— ilwaa  bolden,  tbat  the  euignment  to  the 
igiaaahnd  ■oehangadtbepiopetty,  thataaecond 
leal,  taatad  tka  day  aftortbe  bist  wu  set  aside, 
m  or  DO  araiL  Ra  r.  MareA.  1  M'Clel.  &  Y.  2i0. 


EXTINGUISHMENT. 
If  tbaie  iaanSeient  eridenceof  an  i 
ted  OB  tbe  part  of  a  creditor,  to  make  to  his 
pft  of  the  debt,  a  ooort  of  equily  will  not 
a  aiecator  of  the  creditor  to  eDlOTce  payment  of 
•  Ml,  ono  thosgb  than  tbould  be  nothing 
Mnti^  to  a  Mleaaa  of  the  debt  st  Isw. 
Sad  a  fiftofa  debt  frmn  a  father  to  aeon,  will 
leooatnadan  adtaneanant,  unlsu  there  i*  evi- 
Diowr,  lS<t— 1BS8. 


denca  ofeucb  an  intention  on  the  part  of  the  father, 
as  will  lake  tbe  caae  out  of  tbe  general  rule.  Oif- 
btrt  v.  WnhtTtU,  3  Law  J.  Chanc.  130,  ■.  c.  !l  S.  & 
S.  !54. 

A  sum  of  money,  to  wbioh  A'»  daughter  was, 
under  bis  marrisge  aettleiornt,  entitled,  eipecttnt 
upon  his  destb,  is,  by  ber  marriage  settlemrnt,  as- 
signed to  truBIeea  upon  ceitsin  tnisis  for  itn  and  hPr 
cbildren  :  A  dies  in  1797,  havinj;  tbe  money  in  his 
bands,  and  leaving  an  only  son,  who  was  also  oae 
oflhelrustaesof  the  daughter'!  man 


byh 

tion.decl 
^■!(000  ii 


e  year,  tbe  s 
nail  legaii. 


1  payj 


his 


ind  ber  husband  a 
faiber'a  will ;  and 
la  in  consideration 

eclares  the  trusts  of  stock,  which  ho  expended 
iig,SDdwbicb  stood  in  tbe  names 
oi  nimseLE  ana  another  peraon,  to  be  for  his  sisier, 
and  her  Iheu  children  ;  he  dies  in  1813,  and  do  de- 
mands beine  made  duri 


bill  filed  after  b 


:  Held, 


only  s, 


.  —that  tbe  gift  by  the 
brother  was  not  a  satisfaction  of  llie  debt  due  from 
bin  ss  executor  of  bis  father  ;  and  tbat  the  length 
of  time  whicb  bad  elapsed,  without  any  atepa  being 
taken  tu  eaforce  tbe  olaun,  was  not  a  auScient 
ground  for  preauming  satiifaction,  wbera  a  married 
woman  was  concerned,  Drtw*  v.  Biilgood,  4  Law 
J.  Cbanc.  33,  i.  c.  2  S.  &  S.  431. 

FACULTY. 

[See  ChURCK.} 

In  support  of  an  application  far  a  faculty  to  pull 

down  a  church,  it  was  proved  by  tbe  applicanta  (bat 

■  I  of  dilapidati"    ""  '  " -' 


tbci 


'"x;? 


it  would   n 


rish  had  better  cons 
eipetlienl  for  them  to  repair  tlie  same,  said,  tbat  if 
the  application  was  pressed,  it  would  be  compelled 
to  accede.  Sleivnv.St.  MaTlmOrgnr-t.t  Add.Mo. 
Where  a  facully  is  sought  to  he  had  for  enrcling 
■  vanlliuachurcb-yard,  5ic.  tbe  Court  will  scruple 
to  decree  it,  without  being  salislied  that  tbe  proposed 
erection  is  not  likely  to  be  generally  prejudicial  to 
theparish,  even  though  itsissuebeunopposed,  either 
on  the  part  of  the  parish,  or  on  tbat  of  any  particu- 
lar parishioner.  Rwhsr  v.  7i«r  o/  Northjim.  3 
Add.  14. 


Iw' 


FAIR. 

a  annual  oflissr  of  a  bnndrt 
;b  of  holding  a  fair  has  bee 
e  to  retain  it.  sitbougb  not 
.  HandMK.  3  Ken.  50. 


aion.  toy. 


FALSE  IMPRISONMENT. 

[See  Constable.] 
Voluntarily  going 
ebarge  y    '    ""  ' 


is  sufficient  to 


Lent.     Cliiiia  T.  Mirrrii, 


•;[l 


242 


TAI-SE  IMPRISONMENT.— FALSE  PRETENCES. 


r  tlie  Act" 


A  p«TM»i  TolDOUriljt  going  irith  ■coDittbls.who 
mya,  yni  lauM  g»  vilh  m,  mk^  miBtUB  him  im- 
priaonnuDt ;  ■nd,  ir  ha  fkilc  in  peeving  til*  inpii- 
■oDmeDt  M  laid,  he  mij  raaort  to  the  count  &»  k 
eotBman  uwalt.  Pactek  t.  Metr*.  1  R.  b  U.  S31. 
[Abbolt] 

Phinw  ippavad  btfora  deie>du>t,  ■  magiitnita, 
to  anKret  tba  ooaiplBiiitof  A,  for  BBlntfaU j  killini; 
hia  dog.  Defandut  adnaad  plaiiliff  to  aatlla  tha 
malMr,  bj  piTisg  a  Nm  of  mouaj,  wliich  plaintiff 
daoliud  ;  dersodaDt  thca  add,  "ha  wonld  CMiiat 
phiBtiffiDapaaaltjQndartbaTraipuiAct.inwhiob 
ewe  he  would  go  to  prism."  FiBiiiliffatill  dadioed 
pajing,  and  i^  ha  woold  appeal :  daCnidant  tben 
onlledin  a  oooauble,  and  said ,  "  Take  tbia  naan  odI^ 
and  aaa  if  ihej  aattla  the  nalto' ;  and  if  not,  bring 
■  I  Boat  prDoeed  to  oonuuit  him 
Plaintiff  then  want  oat  with  the 
suled  the  mMtar  by  paviog  a  mm 
ef  Diaaa; :  HeM,  that  this  wm  an  aaeauK  and  blaa 
iminriaonnwDt,  fiu  which  traepau  woald  \\»;  and 
wtich,  aa  ao  eearictionliad.beeB  drawn  up,  daflnii- 
dint  cenld  not  joatify.  Bridge  r.  Cntnuir,  6  La* 
J.  M.C.  Vi,  a.  c.  1  M.  &  K.  Ml. 
I  If  a  prnon  be  taken  b^  a  prtTata  indiiidual  withi- 
ODtwairanl,  on  aaapiidop  of  falonjr,  and  wiU  not 
tall  hia  nMne,  and  otbarwiie  ocaxtucta  UaaHlf,ao  aa 
to  eicita  anajudon  ;  tlna  otAy  go«a  in  mitigalioo  vi 
danagaa,  if  it  lucaoiitthalBO  fekiBj' waa  aommittecL 
Tb*  aUt.  3  Geo  4,  e.  SB,  a.  )J,  whioh  relate*  to  the 
apprehenaion  of  rrpitttd  tAiaiiei  wiUioat  wanaut, 
only  eitendi  to  panona  gpirrally  rtjiuitd  to  be 
thiaiea,  and  not  to  peraona  auapacl«d  ofa  paKicnlat 
thafi.     Caiela  t.  Dimhrrr,  <  C,  &  K  565.  lAbbolt] 

A  peraon  had  Veen  oonvicled  iu  a  penally  onder 
the  ^mo-1awa.  and  a  wamnt  waa  iaaned  fo  lery  it 
of  bia  gooda  i  at  the  time  of  aale  be  attended,  and 
told  tb«  peiaona  aaaembled,  that  they  were  not  Lii 
gooda,  and,  in  coaasquenee,  tba  officer  istnrned, 
that  there  waa  nothing  of  wbicb  ha  could  lery.  He 
nu  then  eonunilted  topiiaon.snd  bfoughl  an  action 
for  r«le*  impiiaoament ;  but  the  Court  bald,  tfaat  liia 
conduct  vaa  a  au&cient  inanar  Co  auch  an  actioik 
Weathirall  t.  W^.^n,  1  Uw  J.  K.B.  101, 

liVLilet  iba  minietei,  after  peifoiming  the  oom- 
muuion  aertice,  waa  waking  frou  tba  table  to  (ha 
Teatry'room,  a  peraon  rou  in  tbe  church  and  read  a 
notice,  requiriDg  tlw  iobabitanli  to  meet  in  tbe 
neaCry,  leapectiog  the  climcbwardena.  The  con- 
atible.at  tba  re<)ueBtof  the  minister,  tuck  the  pereon 
outof  tlie  churcb,  and  dalained  bim  until  be  gave 
bia  word  lo  appear  before  a  mauiitrate  the  next 
morning,  where  be  did  appear,  tad  waa  diacbaread. 
—Ibe  Court  held,  ibat  the  conatable  waa  not  juati- 
fi«l  in  detaining  the  paraon  until  be  iwaa  taken  be- 
fore >  magiatrate.  and  Ibat  reading  a  notice  in  the 
aburch  at  that  time  wu  not  an  oSance.  Wiiiimv 
v.GliMtltr,  ILaw  J.K.B.  14S,  a.o.lB.&C.G»9, 
B.C.4D.&R.  SIT. 

A  party  enleringla  public-bouaa  after  itbid  been 
cloaed  for  the  night,  and  behaving  inaolently  to  the 
proprietor,  will  not  justify  the  l*tlec  in  sending  for 
a  conatable  and  charging  ibo  former  with  felonv. 
Row  r.  Witum,  I  Law  J.  C.P.  14,  a.  c.  1  Bing.asS, 
a.  e.  e  B.  Mo.  S&i. 

Where  an  allaohDeut  it  irragularlr  iaaned,  the 
Court  wiU  not  permit  the  defiMdant,  who  iaarreated 
nnder  it,  to  bring  an  Klion  for  ftlge  i 


eompenaMion  for  tlie  injuiy 
by  laeasecuiiun  of  the  atu 


the  irregularity  ihDiild  proceed  btm 
rtence,  the  defendant  ia  entitled  tg 
for  tlie  injury  wbicb  be  baa  sutaiafd 


wliiah  onghi   [ 
CnnpiAar,  :<  L^ 

ing  priaoner.  < 
tvrpv»  or  jud::' 


nillbi 


be  allowed  to 
■J.  Chnnc.  101. 

imcnt  lies  against  a  gnoler  foTOt. 
il  of  bia  county,  without  a  jkdrB 
.  oiilor  for  tbnl  jjurpoae,  to  b*  pn- 
ifuiln'C  prisonere.  JliW  r.  Lm- 
M'.  [L.liledale] 
I  profsBeee  to  juBtify  an  asnulliad 


,e  (round 


facts  only,  i:^  t,>  I 
legal  result,  cm  il 
the  deciaon  uf  ili 
J.  K.B. 41-. 


irat,  that  the  <li^f< 
order  that  bf  mii; 

be  brougbt,  In  iijL 
dienoe,  qunri'llm 
thedefeudi,!]^;  -r. 
plaintiff.  4c.  r.  n 

pleaded  the  m'hIi' 

tfothofthps.Ml,,, 

qoeice  of  tlicjc'  m 
tba  plahtiff,  or  fi 
T.  fl«™,  i  c.  & : 

Thaplainlitfba 


J.  CJ.  i;B,a 

Where  A,  : 

delirsnthe  jir 


ahew  malice.  n> 
admire.  II  > 

maybegimi  i 
liorrii,  t  C. .' 


e  plunbSif 

»ble  cBuae.  The  tntb  of  de 
frtaiiied  bv  tbejuiy.  Tlur 
!>tiou  of  pi^bahle  sawg.ii  (m 
at.     ifajpiwiT,  Mtwii,  SIsr 

t  the  captain,  it  wasplsadfd, 
!it  imprisoned  the  ptumiff  s 
'  brought,  and  until  he  sbooM 
n  court  marshal  for  diaob*- 
d  bc'baring-  niib  eoaleaiH  to 


I  luade  to  bim  by  aaaperioi 
t,  the  defc-ndaat  not  birisf 
tlie  court  manisl  by  way  if 
0  the  jury  to  inquire  inio  lit 


land.g. 


radh-.  i 


asfatlki 


1  of  miBcanduct  cl 

m  any  other  cauai 

.  140.  [Abbolt] 

ngboennrroatedsi 

:e^9    varrani.    brought  tng^am 

iuing  it  out,  for  false  inpriaoa- 

wnsnot  neeeaaatyfiirlliepfcira- 

,ut  lo  do  so,  to  abew  ibit  il  bad 


B;  in  an  action  far  lain  •» 
ioLiofltisndmiMibleaplBtt 
a  C.  S  P.  43*.  [Gamw] 


P.  3SI.  [Beat] 


i'ALSE  PRETENCES. 
Thsofience  of  obtaining  goods  under  bias  |«- 
(MKsa,  Ja  well  bid  if  ibe  indictmsnc  ater  "  that  iha 
defendant  knowingly  and  deaignorily  did  tiuia  *• 
goodrb»»eanaof,"&c.  »«». /ioiMr(fe,3Stark.«- 
[Beat] 


FAMILY  COMPACT.— PELORT. 


A  pretnca  •««  piriib  eSoer,  orn  eKooM  femot 
itilBf.  thd  diB  p*T7  hH  not  clothai,  vban  be 
ill]'  hu,  tlKM]|:b  it  indueii  tba  oIEmt  to  ^rs  him 
itliH,  it  not  oMtisIng  gooi*  by  Mw  pretanoei 
thin  the  BUlate  30  G«a.  I,  c.  14.  R«  T.  WiAm- 
g.  1  R.  a  R.  C-CR  504. 

An  ivdietmnil  for  obtiining  man^  Bodm  Mae 
alBUi:**,  i»iiot  itipported  by  tho  pnj»»cBtor'»  ihew- 
l  that  U)«  Teador  had  coTramlad,  that  ha  bad  > 
Dd  title,  •rhan,  in  fact,  ha  btd  praiioualjtold  hia 
Mnit  to  a  tbiid  penon ;  bia  ramsdv  beioj; «  a*il 
doa  for  >  broach  of  lbs  carsnant.  l{«i  T.  Codrmg- 
..  1  C.  &  P.  66!.  [UttWala] 
Id  an  indictinaiil  (bi  obtaining  monry  or  gooda* 
darfabe  prateneea,  proof  of  any  one  of  ths  falae 
af  cai  iri)l  aaitalu  tbe  radnlnient,  provided  it 
faai  that  tb*  aiiniay  or  goodi  were  obtaimd  ia 
tamqUBOTM  of  tbat  ma  pratsnee.  Bmtaing  r. 
aaa>i,5Uw  J.  K.B.48. 

ladictnaitfcrMaeprettncaatB  pM«iTis*>otaaf 
baak  that  had  alopped  payaaiit  u  a  good  i 
L_  _^ •    banklwd. 


ha  ptiaoner  kaeir  that  tl 


id  (topped  pay-      laada  war 


OB  tha  lasda. 
D  &  W  elevated  adaed  of  aotail  aMardingly,  but,  D 
i«fuiimg  to  daliTer  it,  anothardaedefaniilar impart 
wta  dnwn  up,  and  smulad  1^  W  only,  to  whom 
Ibe  trDiieea  ricculed  ■  da«d  of  TeDUBeiaCioD,  and 
diapoaod  the  lands :  D  hanag  prerioudy  by  order 
Of  the  arbilara  coDTsyad  to  iba  truiteca,  upoD  hii 
alum  of  right  ae  heir  aod  to  petfaot  their  titta.  Tbe 
•ntatloontnoedtbeuiaalprohibitiaDaigaiiiataelliDg 
At  aetate.  Upon  failure  of  iaaua  of  W.  tha  landi 
bf  Ibi*  near  antail  were  limilad  to  J  D,  next  bro- 
tlierofW.  lie  enuil  waa  executed  in  1776.  In 
If  B5, 13  being  dead,  and  W  beiog-  io  poaaeaiion  of 
the  land*,  and  claiming  a  light,  tiot  with  standing  the 
entail,  to  lell  for  payment  of  dcb^,  Eonreyed  part 
of  the  landa  to  a  traitee  for  that  purpoae ;  and,  tba 
traatae  having  eceoidiagly  eontnoud  irith  •  pur- 
ahaaar,  an  action  ofdaclantion  ni  niaed  by  :W 
and  tba  pattbaaei  against  J  D,  and  the  oilier  batra 
daijl«»d  that  tba 


0  the  tisit  for  the 


paym 


'the  bank  bad  beoune  bukrapt,  and  that  the  third 
id  not :  H«M.  thai  tfis  priaonoraiast  ba  acqaittad. 
a  T.  Spnictr,  3  C.  Si  P.  4tO.  [Gualee] 


FAMILY  COMPACT. 
A  ttaMaatina  babreeo  paitiaa  dealing  opau  a 
Mbtfbl  <\ua«li«a  aa  to  thair  right*,  if  it  be  not 
iiLlad  with  band,  will  be  apheld,  ahhai^b  one  of 
la  patliaa,  b«aar  to  adTOeita  and  bnnber  ef  tba 
W  panr>  iM 


:Ei«bR>tLar. 


for  aale  to  pay 
^  and  aAoiHrda  to  ■anige  tha  reaid»  efilM 
nda  aMil,  by  accnaialation  of  ranis,  tWy  coald 
nrkaau  aa  eqaitalant  in  landa  in  tba  place  of  thoie 
kick  ahodd  Im  sold  ;  aDti  he  daaotsd  tint  a»  a». 
Ptyafl(KK.fi)rlile  alwaU  bepaidlo  D,  Im  bn>. 
m  aad  h*>r«^w,  and  *  likoaamiity  to  W,  ^ 
B«fD;  aadwbeatbaparpMeevf tbetniatihoald 
lanoBpliabed,  the  tmaMaa 'irate  to  danaat  tbem- 
tria  of  tbe  eatate  in  farsBr  of  anch  panona  aa  at 
altiB*Bi^tb»tbeald<alsoiiof.D,awl  bis  heir. 
hadiHra  coupretni  his  tills  to  tbe  knds,  and 
■rhBdaatbD.DOtbsiDg  MtiaGsd  with  tbe  pro^ 
uoea  of  tbe  traat,  aerreii  hamMlf  bair  to  bis  inlhari 
aabg  hy  bit  biolktr  1,  and  broogbl  aa  action  to 
kcs  tbe  deed  (rf  Iraat.  A  judioial  aequestnlion 
tbeeatita  «■  tbRConaeqnetice  of  this  action,  and 
it  mattsn  in  litigation  reqneling  the  estate.  In 
darlo  BMtl*  all  diaputea,  the  psnies  niterastad, 
rfoding  D  &  W.  exeimted  a  deed,  aabmitting  all 
fmneaatatbe  avaid  ofohoaen  arhitratan.  Tbe 
*d,  among' other  Ibingi,  empowered  the  arbitn- 
>B  Kt4aI«wnB  "in  irbat  manner  and  to  what 
tist  of  haiiB,  aad  aadar  what  oonditioDS,  Sec"  the 
•da  aboaU  ba  aeUled.  Tbe  srUtratort, .  by  Ihrir 
'trd,  diieeted  that  D  ft  W  should  eMMte,  aa  to 
■  Isiih  Bol  sold,  a  teiale  and  ttriet  aeltlemaDt, 
hrtnr  of  D  in  lif».naM,  nd  W  and  the  heira 
tie  of  bia  body  in  ft*,  wbon  failing,  tla.,  with  tba 
■OBM  piobibilory,  be.,  eontained  in  ■  aeroll,  &o., 
A  particolai  tbit  tbe  life-rent  of  D  shooU  be 


and  tha  deeias  of  the  Court  was 
the  csaBdusion  of  tbaaammeni.  In  Ibe  year  1808, 
W,  being  embirraased  and  in  debt,  adtwtised  all 
A*  landa,  except  ooe  firm  and  a  few  parka,  wilb 
tba  manaion,  for  sale.  Wbaraupon  J  D  Temonatra- 
ted,  and  hsTing  thieatencd,  onbahalf  of  himaslf  and 
thsMfaar  bails  af  eMsil,  topraaaonta  a  deelantur  of 
iiritanoy,  a  caB|M*inlaB  iras  •Saalad.  on  tbe  tenn* 
tbat  a  soffieieat  part  of  Ibe  tandaabenld  bs  sold  to 
disehar^  the  dobu  of  W,  and  tbat  of  tbe  landa  le- 
■aiaing  Bsaokt,  a  saw  antail  diould  ba  mado,  re- 
abietiBg  the  esMs  af  W  to  a  Ula-iBBt,  and  flriag  M 
J  D  and  tba  beka  of  the  Ibnisr  aBUal,  aMacas  in 
tail  geneiaL  In  this  Iransaotion  W  bad  an  legal 
adrissr  batbia  btMhierJ  D,  who  was  sn  s^rooato, 
and  bad  uaiially  sotwl  a*  the  legal  idriaarof  W^ 
Tbedsed  of  antail  was  draara  up  nadertbarfiraetioii 
of  aod  aelttedby  J  D.  ItcoaitiDed  a  reeitalof  the 
fiaaar  aotail;  aslatemeiit  of  ftireaer  Bslaa  of  parts  of 
tbe  lauds  by  W,  tbat  he  had  t!iereb;r  become  UlAlo 
to  a  detAtratar  of  eentmnntion  ofirrhanoy  at  tha 
snitof  J  D.bot  tbatbe  bad  agned,fiirtbe  leoon- 
modalion  of  W,  notio  otjetttoths  ailaa  already 
Bsda.  nor  froaeavte  bis  light  ofution,  on  condition 
tbat  W  wmld  exacnte  tbe  de«4 ;  and  upon  tbil 
radial,  Wtbareby  limited  thelsads unsold  to  himself 
ii1ib-nnt,flad  to  J  O  and  the  betra  male  of  bis 
body,  whom  ftiliDg,  to  hein  fMosla  of  his  body) 
jto.  This  dead  was  accordingly  eiscoted  by  W,  but 
he,  bscoming  again  embarrassed  and  inrolred  in 
debt,  at  tbe  instance  of  his  creditor!,  brought  an 
aetioa  toiedaoa  this  deed  of  eolail , on  tha  ground 
of  fraud,  want  of  paner,  &0.  1'he  Court  below  held, 
that  >V  had  power  to  eieeata  tbs  deed ;  that  it  was 
delnered  and  irrflTDcable^  that  thore  was  no  legd 
groand  to  eel  it  aside ;  and  tbat  it  did  net  appear 
tram  the  tenoi  of  tbe  dead  or  collateral  aTideaes, 
that  W  was  twiNparly  or  Iraudiilantly  indneed  to 
etuaatu  it.  Tbii  jadgmant  was  affirmed  on  ippeal. 
HatsUii  T,  Dktmm,  1  Btigfa,  304.  905. 
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FEOFFMENT.— FERRY.— FINE. 


■M. — it  b  for  ill*  jarj  to  ttf,  wbaUivr  h«  iMaind 
it  with  U  intnt  to  >[mI  it ;  mod,  if  tbaj  inira  at 
tJiat  eoniiliuioii,  in  an  acuon  for  monaj  bad  and 
ncaivad,  tb*  Terdict  will  ba  antarad  for  tha  defirn- 
4ant,  will]  a  *lew  to  tba  prtMaeution  of  tba  feloB7. 
Fiwn-  T.  Raw,  <  C.  h  P.  4(1.  [Park] 

TbaBaziB  that  "  itiaciTil  right  iaalwaTiBargw] 
la  Uia  faloa;,  "  ia  not  DniTeraally  MrraoC,  and  muat 
W,  thanfbia,  takm  with  qnalificalioB.  Tba  objact 
of  tba  nl*  ia  to  canaa  public  jnatiea  to  ban  tba 
Mior  daia  (o  aaliafactioo ;  and,  wbarevat  poblia 
jiatioa  baa  bean  aatiafiad.  tba  pHrate  rirht  baecanaa 
MMorcd.  StamtT.Marik.bLnr  J.1L.B.  I01,a.O. 
«B.llC.Ul,a.o.8D.&ILTl,a.e.lR.&M.3«4. 


aid*  of  d>«  rirati  it  ii  gaScisnl  thai  be  b>  Ih 
rigbt  to  □••  tha  liad  Toi  tbe  jiuTpou  ol  faimikf 
and  diaamba^isg  bi«  pus^ngere.  Puk  i.  K 
5  Uw  J.  K.B.  tat,  a.  c.  6  It.  &  C.  TDS, 
It  ia  auffieint  far  lh«  fWaiiB  to  piort  |] 
Oftbaronralthe  timMhe 


FEOFFMENT 


Ana 


,  M  fioB  tbe  lord  of  a : 

lion  of  bia  intandod  mimage,  and  for  tha  nonaida- 
ntlOMBanlianad  in  aoartain  ifldmtvraa/'lhrMpart*, 
l>t«Mlad  lo  baar  data  tlia  daj  after  tbe  daj  of  (ba 
4ala  of  iba  aaaipniaat,  niada  an  indentura  of  aaaign- 
Bwnt  of  tboaa  prrmiaea  to  two  paraona,  opon  tnial 
tbat  ha  abould  bold  Iba  pmniaaa  during  bia  lib, 
and  upon  otber  truata  (la  corraaponding  with  liai- 
Utiona  of  rani  aatate  in  tail)  to  wbicb  leuebold  pro- 
panr  bi*J  be  anbjaolad. 

Ob  tba  neit  017  ha  azemtad  aa  Indactnra,  hj 
whiob,  la  Moaidaration  of  hia  inlendad  marrian, 
•ad  of  ■  eonlidarehla  marriaga  portion  which  In 
would  roeaira  with  bia  iniaudad  wih,  he  nficfid 
twoatbarparaoDaof  Iba  ■aMiepiaBii>ea,iaaaaa,>uoh 
■■  raal  aatala  ia  aonmonlj'  eoDrayad  to,  by  wij  of 
•■tall,  md  a  Damoiaadnm  of  \xnry  of  aaiain  wu 
iadoriad  apea  It 

Tba  laalpaa  ooatianad  In  pOHaaaion  of  tba  pra- 
■laaa  dtning  bia  iil».  And  an  afoatDaBt  waa  altar- 
ward*  braupit  bj  hi*  hairawaa  for  tha  fraabold, 
•flhMtb*  rapraaaitabTa  erf' tha  anrriTorof  the  two 
p*naa«  U  wboM  the  prwiiaw  had  baon  auigati  ia 


The  CoOTt  hald, 
lb*  *«ilnM*>>t  did  not  know  thai  tbara  waa  to  be 
•  ^Mfawnf,  and  did  not  aftarwuda  conaaat  to  it, 
IMt  iha  faofnant  had  Mt  deatrojed  tbe  term  far 
years,  ••  batwaan  Ibaae  paltiei,  wfaaterer  migbt  be 
Iba  adranlan  whlob  tba  ravaiaioaer  might  taka  of 
It.  Dm  d.  Umidoik  w.  Lmti.  3  I<w  J.  K.B.  77, 
•■  •■  I  U.  fc  C.  SB8,  a.  0.  S  D.  a  B.  16a 

FEBRY. 
Wbalbac  •  Unj  caa  b*  daaiaad  without  deed— 

Wbera  tha  owaef  of  •  ItTj,  barinit,  bj  pard, 
immtui  tba  mb*  for  a  y—i,  afterward*  aiaka*  ■ 
p*iol  *b*mmmH  witb  tba  lanaat  to  taka  tbe  proGli 
(bnaol,  and  lo  allow  tha  tcaaataoauieh  pardayfbr 
wofiipit  the  aaaM  |  tbU  br  opnalioa  of  law  will 
•Boaat  10  ■  evrraad^r  of  the  iatareat  of  tb»  tenant ; 
■ad  will  raaieie  to  the  owner  iha  rigbt  of  aotion  br 
■  diaturbanca. 

In  order  to  aoataln  aoob  an  action,  the  plaintiff 
»«>d  mifjr  prof  a  pomaajoa  at  tba  time  when  tbe 
iaiiir  of  action  atoaa ;  and  need  not  ahaw  that  tba 
bra  rlatmed  and  ptid  baa  haao  ilwj*  lh«  aima ; 
M«  IbM  h*  hai  anr  pioparty  in  tba  teil  on  aaob 


I  on  the  oaaa  for  tbe  ilisturbince  o: 
irof  IbirtT-fiTe  year),  itie  jut;  m 
I  ferry  half  a  le^  on);iD.  A  iim 
It  of  barjtgt  Kill  not  iioid  tt 


FINE. 
Tine*  impoaad  oa  derendanti,  conncl«l  m  ii- 
diotntenta  or  inforraUions  ia  dip  Kiog't  Bach,  in 
toba  paid  to  tba  kiog'a  coroiisi ;  and  ifxich  iiw 
are  not  paid  within  iLr^^p  lenni  after  uuiiiikii. 
tbe  coroner,  or  other  oflicvr,  ii  bound  ij  lie  ti 
aad  13  Car,  I,  to  eecrrDt  thtai  into  th«  EiclitqiH 
aa  finea  inforoed  and  nul  nceired;  goil  irliHff- 
that  I'ltn-t  ntuU  bi  null  f^ 
rliicb  h, 


paraona,  opoa  tmal      taat  daj  of  the  aaoeoedni' 


lo  pay  Gna*.  amo 
to  be  inpriaoned 
factioo  u  the  Snam.  pan 
of  tha  reqMctire  tama 
Bench  priaon,  and  tbi 
theraopOD  (evanllj  di: 


he  EKbrJHr. 
elpeiiHl.   ni« 


dillVi. 


AaeuatiDdL- , .-. 

in  liilaij  md  TriaitT  tortus  IBM.  cattifiidiitiii" 
oftbefinD9,ii6iieiiniwiJ'» 


Eicfaeqaer  13001. 
■ot  recaiTsd  :  and 
tha  finea 


lag  of  t£a  finaa  eatrealeJ   as  not  rK«i"<i.  * 
*' "-' appoaala raturned  nrAiJ.snd  llioa"""™''"? 
-  '  •     -«  clerk  of  the  «lniti  (->"  ™ 


dapntT  dark  of  tba  for.'iL.'n  estrsau.  lollitibtn^ 
of  Sonar  "^  Middlaaai  Iti.cceuiiely.  '<"','>"  |^; 

laratorne 

br  tha  e 
know  tl 

finea  raenrad,  aad  ralaincd  Ibc  >im«  in  tu  m 
basd*  without  tranadifaion  furibxr.)  ihraoek  <■ 
deA  of  tba  uUb  to  Ibe  pij.c  oSct.  ui  """^ 
tha  great  roll  u  debit  ofri^cotd,  nod  IB  •>">■  P*^ 
to  tba  lord  Hotaiitor'a  remFmbnnccr't  oeu,n<>* 
which  aWTitofaKentfurlhdr  rKOierj-iw"." 
ooora*,  on  Ibe  aaal  day  nltir  Trinity  lenn  ia«.  ■• 
the  iberiffa  of  London.  Khoie  officer,  not  htriuUT 
onginal  raoeipt  prodaccil  to  litm,  Hiaed  lh'»<^ 
oftwooftbedefmidintB,  aud  canlinuediapo"*" 
twantT-fbor  booi*  :  but  tlien,  on  iniMUSiW"  " 
tbe  ciicomatancaa,  witbdru»  :  H^ld,  lint,  lb"  » 
king'a  coranar  bad  only  done  wb.i  "• -"I""*  ^J 
the  ilitnta;  Mcoodlr,  ibat  ilie  abenffi  ■*'  y 
liable  for  (be  wrongful  M-ii-v.n,  b«iuH  duj  'r" 
not  ban  been  wuraaleil  .n  ar.ying  il"""^ 
opon  bars  prtanmption  ;  limdly,  thit  lb*  '"f""° 
iaaned  improridently,  eii.i  laa  lo  b«  wt  lade  « 

praaant  to  an  aotion  for  damapan  iK«in«  H"  ' 
of  tha  Eiebniuer,  tbrouEh   whow  dcfauU  «  ""^ 
gence  it  bad  UHied.     Her  r.  Shackill,  1  M'CW. « 
Y.JS14. 


n 


FINE  OF  LANDS — (Livnira,  Aenowr-witautwi,  and  Pihiho). 


345 


laatBDW  of  tbt  BltrciH  of  dia  pow«r  of  th«  BtTOM, 
to  mapita  proMU  unod  im  nopaot  of  fioM  impowd 
■t  tlio  ««M«i  opoD  inbaUtiDli  of  towno,  be.  on  prO' 
aentmcala,  wbao  mramd  into  tha  EzchKnim,  npoa 
•uniBirr  appliratioB  on  nuootUo  groaodi. 

Mode  of  obluniDg  tha  oidet  of  th*  Coatt  for  tbit 

8w;h  ordan  iHll  not  ordinuily  ba  mads  inde- 
finitelj,  or  anlil  faitlicr  ordrr  genrntlj,  but  Beralj 
from  tnni  to  tann.  In  tht  mattir  afa  Fiai  mt  npini 
tha  iKkfUlamtt  B/tht  Cily  if  SoHiieh,  11  Piiaa,  66. 
CoOTM  of  proceeding  in  Older  lo  obtain  tha  diiao- 
tion  of  tba  Court,  raqniriDg  tbe  officer  of  Ibe  Eiobe> 
qatt  e*\lti  the  Fareign  Appoeer,  to  eat  o*ar  fine*  (bj 
ayportioDiM&t)  lo  loida  cf  libfotiea,  olumiac  tlieia 
under  chair  gnnia  of  legal  fnnGhiaaa  from  tha  Crown. 
Matariali  on  which  appUeatiooa  for  lacb  porpaw 
mnatbeliwndad. 

Notioea  to  ba  aarred ,  asd  on  whom. 
Whara  Uia  Atlomaj  General  oppoeea  tbe  appli* 
cation  asd  a  qoaMioB  of  title,  or  eileat  or  oonatmo- 
lion  of  the  applicant'a  title,  ariie,  tba  Coarl  wOl 
make  no  oidei  on  motion,  beoaoae  it  than  beeomea 
natter  of  daim  againat  iba  Crown,  whieb  mnit  ba 
dalaniiiiad  bj  jodgmeDt  on  matter  of  raoord,  aad 
nnet  tbenfora  be  broaght  before  the  Coun  in  a  more 
■niemn  anil  formal  manner,  bj  claiming  upon  raoord, 
lo  gira  the  Crown  opportunitj  of  oonteating  it  bj- 
plna  or  otberwiae. 

Qa.  of  the  diriaibilitj  of  poat  finea  1^  apportion* 
Bent,  batwean  loida  of  libartiei  cliiming  a  fine  of 
landa  Ijiag  in  two  or  mora  libartiea ;  and  of  (ha 
comae  Ibr  efleetiag  an  appoitionmaBt  bj  order  of 
the  Coarl  or  otherwiaa,  in  auch  saaaa.  In  tht  mmtltr 
oftlueUim  «/ [apportionment  of]  Fiiut  ty  lli«  Dun 
amd  CkapUr  af  tht  CoUtgimU  Cftureh  if  St.  P«l«r'i, 
It  Prioe,  174. 


FINE  OF  LANDS. 

(A)  LlVTING,    ACKKOWLKDOMIIIT,    i 

Pasiinq. 

(B)  ErFEcn, 

(C)  AMBNDMEMr. 


(A)  LETTina,  Acenowledoheiit,  and  PAinita. 
Where  a  lant-ohargo,  i 


qaaintad  with  bis  raaidenoa,  and  could  not,  afler 
diligaot  tearch,  find  him.  The  Conrt,  on  tha 
•pplicatioa  of  the  feme  to  be  parmittad  lo  lerj  i  fine 
of  tbe  raat-cha»e,  to  perfeol  tbe  titlaa  wilboot  har 
bubaad,  refuaad  to  intarfera.  Ei  pari*  St.  Geergt, 
8  Taunt.  590,  «.  e.  t  B.  Mo.  65«. 

Tbaatatole  6  Gaa.4,e.  87,a.t0,  doai  notaulho- 
rin  a  Biitiab  Coniul  abroad  to  take  an  affidiTlt  of 
tka  acknowledgment  of  a  parlf  (o  a  fine.  £f  port* 
ifatrUwn,  6  Law  J.  C.F.  137,  a.  0.  4  Bine.  C<^' 
a.  c  1  M.  &  F.  559. 

It  ia  doubtful  whether  tlia  affidavit  of  the  aoknow- 
ladfment  of  a  fine,  takes  at  Caen  in  Nornand;,  can 
b«  imwn  before  tha  Britiab  Conaul  reaidant  tlMia ; 


tba  mtTor  having  prefiaoal^  refoaed  In  take  locb 
aOdarit,  on  the  ground  that  the  ptttoaadlng*  were 
nottnthnFrencblaB^aga.  RiJdtU,fL;  NaA.dtf., 
B  B.  Ho.  est. 

A  notarj'a  oartificata  of  tha  aeknowlad|fmeat  of  a 
floe,  taken  abroad,  mnat  ba  written  oa  paTchmnit, 
and  a  litem)  tranalation  of  tha  eanifiiiata  aigroaaed 
on  parohmenL  Sandall,  pi. ;  Lneriitr,  dm.,  6  B. 
Mo.  I3t. 

Wbara  tba  ehriatian  name  of  one  of  ihenartiH 
was  wiiilOD  on  an  arnaura.  in  the  acknowledgnMBt 
of  a  fine  taken  abroad,  tbe  Court  rrfuaad  to  paaa  it 
without  an  alGdarit.  deecrihing  in  wliat  atags  of  tbe 
pnioeadinga  tha  altaratian  had  been  made.  Druglat 
aad  If tA,  ton..  G  Taaat.  534,  a.  e.  t  B.  Mo.  S7*. 

Tbe  conoaon  of  a  Ana,  hBTing  aigned  their  aoT' 
namea  on  the  acknowledgment  inconiiatentl;  with 
tha  dedlmua,  tha  Court  wonld  not  allow  tba  fina  (o 
paaa.     Stdt  bhiI  Wrjt,  cm.,  5  Law  J.  C.F.  106. 

Tbe  Court  will  not  allow  a  fine  to  pan,  if  one  of 
thecoanaan  tign  his  chriiiian  name  different  to  that 
in  tba  other  prooaadinga.  Parktr,  pi. ;  Pdrkrr,  dtf., 
t,  Law  J.  C.F.  77.  a.  o.  4  Bing,  79. 

Ilia  neoBMaij  documantalbrlaTyingafinehanng 
been  eicoalad,  bnt  not  perfected,  tbrongh  ibe  neg- 
ligence of  theattomej,  and  tha  name  of  one  of  the 
conmiiaionan  beFora  whom  it  waa  acknawladged 
being  obUtented,  the  Court lefnaad  to  paaa  Aa  fina, 
leaving  the  partiaa  to  Istj  another,  faincrlt,  pi.  ; 
SlingAf,  dtf.,  7  B.  Mo.  33B. 

A  Tiriance  in  the  caption  of  a  fiua  taken  abroad, 
and  affidaiil,  wi  th  raapeot  to  tha  uamaa  af  tbe  partisa, 
ia  fatal,  asd  the  Court  will  not  uffer  tha  fine  to  pae*. 
Jfaidaunl,  pj.  ;  Proetw,  dif.,  6  B.  Mo,  517. 

If  there  be  an  eiaaure  ia  tba  caption  of  a  Gaa 
taken  abroad,  tbe  Mgnatura  of  tbe  commiBiOBer  ur 
angiatiMa  b^bta  whom  it  waa  taken,  maac  be  anthan- 
tioUad  bjr  aSdafit.  Tluttlrwagti.Jtm.;  Mmidmtnt, 
IM.,  3  Law  J.  C.P.  34,  a.  a.  I  Bin^.  361. 

Fsrmiiaion  to  pat*  a  fine  of  Trmitj  term  1BI4, 
waa  refiued,  when  all  tba  partiea  were  atire,  and 
BoaSdaTit  pmduoad,  atating  or  aaaigning  reaaona 
lor  tha  deby.  JnglU,  pL  ;  HtaU,  t^.,  8  Taunt.  44t. 
In  auppoit  of  a  motion,  that  a  fine  acknowledged 
mora  than  a  jear  aboold  paaa,  aa  afGdant,  atating 
that  the  partiea  ware  aliva  within  fourteen  daTa,  ia 
BOt  aalfimaBt ;  ilahouldahawthereaaonoftbedelaj, 
tad  tbe  atate  of  the  title,  dam.  S  Uw  J.  C.F.  4t. 
SmM*  a.  0.,  Swnlrat,  1  Law  J.  CF.  9B. 

Althongb  tbe  date  of  a  fina  waa  not  awotn  lo, 
and  whidi  had  been  rajeotad  bj  the  oSioaia,  aa  out 
of  tima,  the  Onirt  permitted  it  to  paaa,  on  affidavita, 
atating,  that  after  tha  due  taking  of  tha  acknowledg- 
manu,  the  papara  had  been  laid  atida  and  foi^otlen. 
Lidteitor,  pi. ;  Bortaii  and  W^t,  dif.,  8  Tannt.  438. 
Tba  Cmirt  permitted  a  fine  to  paaa,  wbeie  the 
dooomanta  oonneoted  with  it  bad  bean  mialaid,  al- 
though one  of  the  conuaora  waa  dead,  and  tbe  ao- 
knowledgment  had  been  takea  more  than  twelf* 
montha  before  the  application  waa  made.  FtlcJUfy, 
pL  i  Jtrxii,  dif„  6  B.  Mo.  315. 

Where  an  affidavit  ataUa  that  the  defbroiant  waa 
between  90  and  lOOyearaold.andimbecila  in  mind, 
the  Court  will  not  coapend  the  granting  of  the  fiat, 
Prut,dnt.;   WalklTu.dif.,  I  Bing.  73. 

One  atlaaatof  iheCommiiaionerafbr  the  taking  of 
tbe  acknowledgment  of  a  Bna  andrecoTSr;  muatbea 
peraoB  notcoiMMiicd  aaatlomej.aolicilOTiDr^eD^ 


"— ■:  *«  — »W.i^, 


>.  J:  tmr  JL  Cf.  ■!, 


tf 


FISHERT^PORCIBLE  ENTHT.—FOBAION  ATTACOUENT. 


Ajudnuutin  tb» liMd Mtfor'a Gont,  cbttiatd 
■gtiMt  the  guniahM,  doM  not  amith  tli»  pUndff 
to  nwk  w  ■  jodgnwntonditoi:,  Id  tbawlaiitii 


"S." 


A  Mvanl  Gihetj  i*  in  incoiporMt  rijht ;  >iid  em 

il  GifaciydoMnotnecBHtrily 
rnnrmmp  of  the  loiU 

cerciia  of  ibii  right  from  time  immeniorii], 
n  of  the  wi,  under  m  gnnt  rrom  the  Crown, 
joM  not  gite  a  property  in  th>  «oi1,  nnlen  tb<  wit 
ibo  bu  baaa  graDtsd  bj  •ipran  wordi. 

Asd  ilieTsCbTa,  wb«M,  by  pinl  tgncmeml,  » tam 
far  yean  of  ■  lanni  itkery  ik  na  >rd  at  the  ■», 
kid  bMD  fTUttd  bj  tha  pTopriBUv  of  the  Giboy  (■ 
^■■laa  from  tb*  Crown)  ; — it  wtm  b*ld,.tbat  iKb 
if^tMmcDt  did  DM  veit  tba  rigbt  ii  tbe  leme  j'nor 
Mprif*  flia  liitr  of  bi*  Htiim  of  trtf  m  lot  in 


FOREIGN  LAWS. 
Paodimg  boMilAiw  betwMii  Ontt  BfiUJa  and 
DuaBrh,  tbe  Uttar  gaTennneatmadAiii  ordiDUiM 
Ibat  debts  due  from  *  Diniab  lubjaot  (o  >  BritiiH 
subjackwenlnbapeid  toeomminiMmMB  eeinin 
nteiiibDwer«VigiTer»Mipla.  lam  Mtion  bnmght 
in  tk*  DnilA  Boort,  ob  tbe  pmduetiaa  at  the  nceipl 
bv  tbe  EommiuralMrt,  the  Court  ()HK*bed  tb«  nit : 
HbIi),  ia  u  ictioD  in  tbe  Coartof  KingVBoiiob  for 
An  uiDa  debt,  Ibtl  caofa  reeaipt  wu  nm  bar,  and 
tlut  tb*  oidiDUHM  iraa  roid,     Watffr.  Orholm,  6 


Mraar,  doMoM  alata  lb*  offcaaa  tuba* 
HitiBd  ia  ID  iudcaad  gronnd,  it  i*.  b 
5«df<r,t  Chit.  518. 


FLEET  PRISON. 
[Sea  PRIION.] 


FORCIBLE  ENTRY. 

A  foroible  vbItj,  oe  dstiiuer,  mar  be  efibotad 
witboal  anj  aaaault;  ta,  nbele  ■  numW  of  pataoni 
Uk*  or  keep  poiatarioD  of  a  bouaeoibiDdraudebew 
fare*  aJraWed  to  deter  tlie  rigW  omer  froai  le- 
(■■iiiK  hia  ewa  poaaeaaiaa.  Mihar  «.  Maileaii,  fl 
Ct  P.  17.  [Abboil} 

'Li  an  wdictment  ioi  InrtiUe  aatry,  an  avaiam)! 
Ikat  the-  pneacWor  wia  "  laiied,"  ia  niffieient  to 
faiod  an  appliaatioB  for  ■  wni  of  Teetitatiaa,  and 
il  ia  Bol  naeaaairy  for  tbe  ptoascalm  to  abaw  lliat 
ba  >dn  ooatiDuea  leiaed.  RtKW.DUiam.iCb'n.  514. 

An  iodietment  for  a  forcible  entry  aad  dalataai^ 
nndar  tka  atatatea  of  R.  t.  ami  Jao.  1,  oaagotbe 
■■iiMilad  by  tbe  teatBDanj  of  (be  partj  niand; 
Sv  T.  B(mr»,  1  B.  ii  M.  149.  [U tttedatoj 

AaactioacKuiotbamaiBtaiiiaduDdaatlieSUa*. 
6,  c>  9,  a.  6,  to  jaaoiM  damuea  fari  fncibl*  •n(iT> 
nmliar  lb*  [daiatiff  ia  aMilJad  to  the  fieeboM  of  tba 

8  B.  &  C.  409. 

FOREIGN  ATTACHMENT. 
It  ia  aiaiBtiaUy  aaraaiaiy  to  arar.  ia  a  piaa  of 
fcaaiga  attaeluBant,  t  bat  dia  garoiabaa  raai  ded  wiftia 
the  j  uriadictioD  of  Iba  Mayor'a  Court. — Qiwri,  If  it 
■aiat  Docbe  amnad ,  dm  tbe  dafeodaat  had  astico 
of  (taacnatoaa,  aad  af  tb*  Mlacbmmt  atainit  nr. 
Kti^aa.     TaaM  T.  trillMau,  I  Chit.  4». 


il,  8  Dads.  15b. 

It  ia  Ulagal  to  pnrabaae  obltgatieaa  or  aaonritfea 
purporting  to  be  gVaated  ij  the  go*eniment  oF  a 
fbrai^  oounir;,  whieb  garenment  haa  not  baen 
raoogniud  by  [he  Kiiif  of  Englasd.  7^fm;iini  r. 
Burelav,  6  Lav  }.  Cbana.  93. 

The  law  ofFranoe,  aa  to  narriagr,  proved  by  Iba 
paadaettoa  af  a  baok  purpertiag  to  be  pnbliined  at 
iba  Royal  Frinting  OSon,  amted  by  oral  teati- 
mcaiy  to  bO'  aadtoriied  to  print  the  laws  of  France 
by  the  gOTeremeiit ;  the  booV  also  being  prored  by 
the  same  testimony  to  coBtmn  tbe  taw  of  France. 
}.itrm  T.  Higginj.  1  D.  &  R.  N.P.C  3R,  •■  c.  3 
8»rk.  1».  [Abbott] 


FORFEITURE. 
[See  Leasi.] 


A  letter  or  power  of  allomey,  to  Iratufer  Block 
in  the  public  fiinde,  being  a  deed  wilbin  the  S  Geo.t, 
c.  tS,  it  ia  forgery  to  mike  lucb  letter  or  power. 
Ru  T.  F-unllmjr,  1  C.  4  P.  4«,  a.  c.  1  R.  *  M. 
C.C.R.51,  a.  0.  tBing.413. 

Instrument  In  the  fbrin  of  a  promisaoiy  oote  bold 
Dot  to  be  (he  lutiiecl  of  an  indictment  for  foiveiy  a( 
eommoD  law.  Rn  r.  Burkt,  1  R.  Si  R.  C.C.R.49G. 

An  iDdietment  fbr  forging  liireign  instrumeDls 
must  set  oat  the  asms,  not  only  in  (he  foreiga  lan- 
guage, bnl  there  must  be  an  English  tranalation. 
Ra  T.  GQidtltiH,  10  Price,  88. 

If  a  party,  wboie  name  baa  been  f)>r^d,  be  ra- 
teased,  he  is  a  competent  wilnese  to  prore  the  for* 
gen.      B«  T.  Pi;g«m,  1  C.  i  P.  9H.  [Park] 

A  nteaae  to  tbe  aocaptor*  of  a  bin  Jointly,  on  B 
joint  acceptance  on  a  lingle  atamp  ia  sulficiant,  nnd, 
on  an  iudictinent  for  forgery,  makes  them  competent 
witueaaea.  Riir.  Bayliy. l C. &  P. 435.  [Littledale] 

Upon  an  indictment  for  forging  or  ottering  a 
strer  of  attorney  to  aall  and  tianifer  stock  in  tbe 


■  Ibr  tba  Crown  if  the  stock  bai  n 
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beeu  tmufarnd,  tmi  ha  ■>■■  ginn  nolio*  to  tli«  bank 
diuTovias  tb«  y«wr. 

Kiptonllj  if  It  b«  pWTWualy  tm*«l,  tbattbosfb' 
tLere  ii  u  lUistadoa,  inpotng  that  ha  eianilod 
ia  ihe  praaano*  of  tiro  witnaaaaa,  ha  did  not  M>  aia- 
OuleinthairpiaaaBM  ;  Iha  Bask  Act  not  BOthorinng 
any  tnaafar  andar  a  powsr  of  ittonay,  usiaaa  it  ia 
alleateJ  by  two  witmawa. 

And  it  will  make  do  diffsrance  wfaalbar  the  atook 
*ru  till  praporty  of  tha  paiaon  wboaa  Dam 
or  nhatkar  ha  wu  a  man  tnutaa.    E*i 

I  R.  K  R.  C.CR.  509,  a.  0. 1  Biag.  Ill 
An  indioOMBt  on  tha  43  Oao.  3,  o.  187,  for  fOTS- 

ing  foriin  JsMtamaDta,  ia  aiippanHl  by  ahawiDg 
tint  Iba  matiumanl  fbrgisd  raaamblaa  aooh  aa  pan 
abroad.    JJai  t.  GMiihi,  10  Fiioa,  88. 

Upoa  aa  iadiolmaBt  for  ottering  a  fbi^  aoeap- 
tnnia  ii  payneat  for  gooda,  wbiah  dm  pnaonar  bad 
promiaid  to  par  fac  by  an  aooaptaaaa  on  a  LondoB 
tanker:  theVll  paiportad  to  ba  aooaptad  bj  W  Sc 
Co.  buikan,  «r  Ho.  3.  Biichia-laBa ;  and  itwaa 
uroTad  that  W  &  C«.  baakaia.  ^  No.  10,  Birsbia- 
Uiie,  hMl  aol  aooaptad  the  bill  ;  but  there  waa  as 
oTidenM  t»  ahew  that  W  &  Co.  No.  3,  Birchin- 
Ud>.  bkd  aol  aooaptad  it.  «r  that  t^  latter  peraou 
wrr«  dM  baskac* :  HeId,byoleT*njudgaa  (rfinnt. 
»ii>>. tkalth«lbr|«tywaaBOtproTed.  lUtr.Wmia, 

I I  l>ti<*,  <fO,  a.  e.  3  B.  &  B.  197. 

It  ■  Mooad  uttering  ba  aada  tha  Mibjeet  of  a 
dUiinci  tBdictawat.  ti  oaaaot  ba  |i*aa  ia  eritUnoa, 
l«  (biir  a  fuilly  kBOwladga  in  a  fomar  attaring. 
K*.  ».  naiaai  ^ith.  I  C-  »  P.  633.  [Vaugh.n] 

A  quaaUotl  of  iMgary  aiar  ba  dadd«f  by  the  Court 
of  ChMqary,  without  aaading  the  facta  to  be  aaoar- 
uiDiiJ  by  ajury— ualaM  a  witneaa  ivaan  to  tba 
■iit)i»nitBttr  of  tb«  laaimmrDt,  whea  i 
I,.  .liriHilaJ.     " 


r.  Higti/i*U,  1  Ron.  539. 

FORMEDON. 
rim  jen*«diat  m«y  willidraw  a  damarrer,  and 
r«iilv,  o»  pv"*"*  "f  «••■• '»  •  ""*  '^  fotmmiim. 
,1)1  ^n  tmdavit  itaiing  that  bU  litla  hid  only  re- 
«..illvW«ruedlobi«.  CW-»ljt  t.  Pa«».  3  Law 
J.l'.l'.  UB,  (.cS  Uin(.  1. 


rilANCHISE. 

A  ,0..««  of  Car,  t.  gi»a  to  ibe  lorfa  of  an  tnoiant 

V,  til*  aiwutlon  of  all  «riiU,  prooeaiaa,  and 

vPMiiMirbli  Mn)Miy  within  the  libaity.  and  ooo- 
liiJ  )  Niut  In(»imiIMh(  vUuaa,  raalrainin|  tha 
„ irt  (hmi  aal»rii.(.  ■■  ttnlaaa it  louehHl Ma M.j«t» 

htitwwH  tnil  uulHBuiHindahullofthabailiBB 
.1  „W„m''  ..f  Iha  l«^l .  ll'l>l,  Unt.  rt...  n«lh.r 
.  r1..il»t.  W't  lli»  tf  Ilea,  U,  *«-a.d  tba  bailiff 
lli-lilwil.vfi.H«.«l"yi"«l»'.pr.P»l';,''fV'"f^^*^' 
,;..,l„,  M.H  ».. .»«"'!««  ^-J"'?  "  'W-  *»>;  liberty 
alLilA  lh«  ll«»>t«'  •"•l«l»  i  ■*<"{  •wwily.  >h«» 

Hi,  "aZi*  !.-..    H..  ».  J»'^m.  4  U.  *  C.  6M. 

„  f  II, f.  i\,m. 


FRAUDS.  STATUTE  OF. 

(A)    AOREEMBKn. 
■  (a)  Ingfural. 

(6)  Pnmutt/or  Blhtr  ptrma. 

(c)  Salt  efinltrat  in  laaJt. 

td)  SaU  ofgoodi. 
(1))  Plea Di NO. 

(A)  ASREBMENTS. 
(a)  IngentrBl. 
A  court  of  law  ii  bound  to  take  notice  of  tb 
Statute  of  Franda,  thongh  a  conrt  of  equity  ia  bN, 
ualaaa  tba  party  put  himaalf  on  the  >[aaila.  Bat 
wbare,  on  the  trial  of  aa  iaaue  ont  of  tba  CosH  if 
Chancery,  the  jary  thought  there  waa  a  parol ifna- 
mant,  tlw  judge  indoraeJ  their  6ndisgon  thajuMn 
aa  qieoial  matter.  Bananiit.  Ntnt,  1  C.  &  P.ilS. 
[Beat] 

SnaNa— That  lh«  aMignoaa  of  >  party,  who  hm 
bacona  bankrupt,  can  raoorai  froo)  the  da&idnl, 
thoagh  tba  bankrupt,  bafijn  bia  bnnkmptoy,  ignid 
to  aat  hii  damand  off  agaiaat  a  debt  which  hi  owW 
to  the  dafandant'i  brother,  if  aooh  aitaagaaml  bt 
■ot  in  writing.  Ciaom  v.  CkmHtu,  1  C  &  P.  IT*. 
[Abbott] 

The  defan  dan  la  entered  into  and  aigned  tha  fonoir- 
ing  agreement,  in  writing,  on  tba  16Ui  May,  IMi, 
addreaad  to  the  pliiotifi,  Tii.— ■■  We  henbyjn- 
miae  that  your  dnft  on  W  C,  Son,  &  Co.,  diuil 
Maaaia.  Muuimao'a,  at  aii  montha,  dot  on  ti» 
t?th  of  Not.  next,  ahalt  ba  theo  paid  oot  of  noBif 
to  ba  recaJTod  from  St.  Philip's  Churdi,aay  amoagl 
1741.  13i.  M."  Held,  that  thii  waa  not  an  nidw. 
taking  tn  bind  the  dareadanla  within  tlie  Staluiiof  i 
Fraudii,  aa  no  eomidoniion  fbr  Ibeit  pRniiaa  ma  • 
Btated  on  tha  face  of  the  igraamenl.  Herb)  r.  '- 
StmUy.  3  Law  J.  C.P.  177,  a.  c.  3  Bing.  197,  a  e. 
10  B.  Mo.  395. 

A  agiead  with  B  by  parol,  that  if  B  woald  lain  •( 
bim  a  laaae  fbi  twenty-one  yeira,  of  ootain  pca- 
miaaa,  be  would  girefOl.towaidi  putting  Ibanale 
repair.  B  accepted  the  laaae,  and  A  r«fua»l  to  pay 
the  money  ■  Held,  in  an  action  Tor  it,  that  an  idiaia' 
aion  by  A  that  the  money  waa  doe,  aatitlad  B  la 
recoiar  npon  the  acooont  atatad.  &ua  t,  fiaaa, 
4  Bing.  459,  a.  0.  1  U.  ft  P.  Iff,  a,  o.  3  C.  ft  P. 
170.  [Oiaalae] 

A  parol  agreement  by  tha  maater  of  a  ihip  at  I, 
to  carry  a  oaigo  of  coin  to  U,  and  after  landing  the 
cargo  Ihaia,  to  piooaMi  to  B,  and  to  bring  back  a 
cargo  of  coala  from  the  latter  place,  at  a  otctaia 
priea,  ia  Talid  u  an  eieentory  cootract,  and  aat 
within  the  Statute  of  Franda.  CMeU  r.  Cnim, 
tLawJ.C.P.39.a.o.lBing.399,  a.c  BB.Ut. 
*M,a.o.lC.ftP.Sl. 

Wboia  an  igtoament  ia  to  be  pei&rmedonasoi* 
tinnnoy.  which  may  happen  within  the  year,  tad 
it  Joaa  not  appoar  on  the  face  of  it.  that  it  ia  to  bt 
performed  alter  that  period,  it  does  not  fall  wilkia 
tha  (bnrtb  aeotioo  of  tiia  Statnta  of  Franda,  which 
laquiraa  the  agreement  to  be  in  writing,  and  ligBad 
by  tha  piity  [o  ba  charged  therewith. 

Where,  theiefiire,  a  taatatoc  atated  that  he  had 
already  jmridwl  fbr  the  payment  of  aanm  of  moa^ 
by  bia  will,  and  had  diieolad  bin  «m 
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:  Hald.  to  be  binding  01 
srin,  »  Law  J.  C.F.  41,  •.  e.  4  Bing,  41. 
A  ooatnct  far  tha  jxrij  Hrrioe  of  a  ckrh,  M  ■ 


T.  iMigtr,  5  Uir  J.  C.P.  180,  I 


4Biiif. 


(V)  Fmuuiltfllr  Bthtr'FlTKint. 

[Sm  GoAIANTie.] 

No  ■ctum  liia  opoD  inj  ^Mcial  pnouM  to  be  id- 

•mrabU  for  tha  dabl  of  •BOtliw  ptnOD,  nnlaMit  b« 

in  writing.  FiA  *.  HmteUiuM,  t  Kan.  U7,  ■.  a.  1 

Will.  94. 

Wltara  dnring  (be  pwigTei*  of  *  ngolittion  Tor  the 

a  gnmati*  ma  ngntd  hj  tba  dafeDdknt  on  ■  pipot, 
■oatiBiing  •  somopoodone*  bMwMii  tbam,  wliioh 
liiiildiiil  the  whole  tiUMCIion  end  sonstdenlion 
Ah' tbe  gorande :  the  Court  bolditDotlobe  tritbin 
(be  Sutate  of  Pnadi,  ud  that  one  ■uau  only  wu 
imiieiiij  Simd  r.  LUdmrd,  1  Law  J.  C.P.  5t, 
■.  c  1  Biog.  196,  a.  0.  B  B  Mo.  t. 

A  debCoTC^cba  plunliSi  being  ameted  hy  them, 
•xscuted  ta  anignmeDt  of  maniei  due  to  him  ln>n 
tba  deftndanti,  who  wen  pirtnara  in  three  aeverei 
firma  in  Londoa.  B,  A,  and  C  ;  a  written  notice  of 
wfatoli  aMignmeBt  wu  aent  to  th*  partoen  canying 
oo  tbe  bunn«ea  ia  London,  ivho  prpmiiiii  that  Ifaaj 
would  pay  when  thej  recaiTad  tbe  monej,  al^ar  a 
piior  clain  bad  bren  paid,  and  atid,  thaCa  notice  to 
C  woDld  luTa  laada  no  difTareiice  :  Hald,  that  anoh 
pioaniae  waa  not  within  the  Statute  of  Fraudi,  ai  an 
■ndeitaking  to  paj  the  debt  of  tnothar ;  and  that 
the  arfwinin  aa  wall  aa  tha  prffniH  by  one  peituer, 
waa  bindiac  npon  tbam  all.  Lac*  v.  WNtilt,  4  D. 
*R.7. 

Whan  A,acT»ditoT,  direelad  B  hia  debtor,  to  paj 
C,  which  B  eonaaated  to  do, — it  ww  holden,  that 
B'a  pnmiaa  to  paj  C  «u  not  a  pnMuaa  to  paj  tha 
del>t  of  a  ibiid  penon,  and  conaeqaantly  not  within 
tba  atatnte  of  Fnnda.  Htdm,  r.  Andirmi,  9  B.  & 
C.  B41,  a.  c  5  U.  &  R.  735. 

Th*  SUtuIa  of  Fiandi  doea  nat  apply  to  ■  caae 
whai*  the  oHginai  endit  ia  giren  to  a  thud  paraon, 
■ad  not  to  tba  paitj  who  ia  to  ba  beaafitted  :  and  it 
ia  a  qorstioa  for  tba  joey,  whalhar  tha  credit  waa  or 
Wia  aot  giTBD  to  anch  third  potioii.  Dunullr. 
Tratt,  1  C.  &  P.  Bt.  [Ban] 

So  il  doaa  not  ailead  to  a  promiaa  by  a'  paraon  (o 
eaecaia  a  bail-bond,  on  a  writ  to  ba  aard  oat  againit 
A  Il,ii  eonaidantionoftheplaintiff'afarbaarancato 
■mat  A  B,  and  writ  already  aoed  oat  Janaain  t, 
Alftr,  1  R.  &  H.  348,  a.  c.f  C.  h  P.  t49.  [AtAott] 
Tka  dafeadaBt,  an  auotioneeT,  haing  about  to  aeU 
SMda  on  pr«aia«a  (or  which  rant  waa  due  to  tha 
*)aiatiff  tna  tba  paraoaa  to  wbon  tha  B°od*  ba- 
'oagad,  the  plaintiff'a  agant  applied  to  Mm  fht  it, 
■nd  nid  that  it  waa  better  to  appl^  M,  >b«>  to  dta- 
''aia  and  auip  tfaaaala;  the  aoetionaer  tnnrarad, 
"  Yoa  ahall  be  paid  ;  ny  olaik  aball  bring  yoa  the 
^aoay :"  Held,  that  the  proniae  need  not  be  in 
^^iling,  Banptm  t.  Pouiia,  3  Law  J.  C  J.  168, 
*•  e.  4  Biag.  t64^ 

(c)  Sail  tflnUnt  ia  Londf. 


note  in  writing  to  aatiafy  tliB  Stitutu  of  Kraiida. 
Enni  T.  Ko6*rl(,  4  Lav  J.  K.B.  313,  a.  c.  &  B.  & 
C.8I9,a.c.BD.&R.6Ll. 

Tba  aala  of  growing  uiKlern-oad,  to  be  cut  by  the 

pnrchaaar.  oonfera  an  interest  in   land   under  tbe 

ftiuTtb  aeoCion  of  the  Scaiule  of  Frauda,  £9  Car.  1, 

c.  3.     SerrM  t.  B«all,  l  Y.  &  S.  396. 

(d)  Sft(.  of  Gaodl. 

Where  a  randae  of  100  sacka  of  flour,  good  Eng- 
liah  aeooodi,  at  45i.  par  sack,  nrnte  (o  tba  rendora 
aa  fiillDwa; — "  I  hereby  t^lre  you  Doiica,  (bat  the 
com  yoa  dgliTertd  tome,  in  partperrormnnceofmy 
couliaet  with  you, for  100  sacliB  of  i^ood  Engbah 
aeconda  floor,  at  43f.per  Jtack,  ieof  so  bad  a  quality 
that  I  caanotaellit,or  m»V.'it  into  saleable  biead, 
and  Iha  aaoka  of  lour  are  at  my  abop,  aad  you  will 
aand  for  them,  othetwiae  1  sball  commence  an  ac- 
tion :"  to  which  the  TenJors  answered  by  their 
attorney,  ■•  that  Meaara.  L  and  L  cODaider  tbey  baTO 
parlbrmad  their  contract  wiib  you  u  far  aa  it  baa 
gone,  and  are  ready  to  complete  (be  remainder,  and 
unlaia  tha  flour  ia  paid  for  at  tlie  expiration  of  one 
month,  prooeedlnga  will  be  taken  foe  tbe  amount :" 
It  waa  held,  that  a  jury  waa  warranted  in  conclud- 
ing that  the  contract  mentioned  in  the  vendor*' 
aniwer,  wia  tha  aame  aa  ibat  particulaciied  in  tbe 
purcbaiar'*  letter,  and  that,  tlierefore,  thn  two  writ- 
inga  conatitutad  a  auBicient  memorandum  of  tba 
coatnot  andar  (be  19  Car.  3.  c.  3,  a.  17.  Jaclaeit 
t.  LtiM,  1  Bing.  9,  ».  e.  7  B.  Mo.  J19. 

49Car.*,  muat  state  the  price  of  tliegooda.  Elmart 
r.  Kingmlt,  5  B.  &  C.  563,  a.  c.  a  D.  &  R.  3*3. 

A  letter  frooi  tha  buyer  to  the  aeller,  acknow- 
ledging the  receipt  of  an  inroice,  but  complaining 
of  the  non-daliTery  of  Ilie  goods,  is  not  a  aufficient 
"DOlain  wridng" according  to  lheStB(ute of  Frnuda, 
to  ohii^  the  buyar  in  an  action  Tor  goods  sold  and 
dalitered.  Ridardt  r.  PdriT,  b  Law  J.  K.B.  175, 
a.0.  6B.  hC.437. 

Where,  in  an  action  for  not  accepting  goods,  tbe 
bougbt  note  waa  only  aigned  by  tlie  plaintiS', — it 
wu  holden ,  that  be  oonid  not  recorcr,  because,  if 
tbe  plaintiff  acted  u  broker,  be  could  not  sua  aa 
principal,  and  if  ha  were  a  principal,  his  aigniog 
oould  net  bind  the  defendant.  Ra^nir  v.  LtniliDrnr, 
1  R.  &  H.  3t5,  B.  0. 1  C.  &  P.  194.  [Abbott] 

Where  A  hanaggnodB  to  sell,  employed  a  broker 
f>rtha  pnrpoaa.aad  B.bviui;  deairousofpurobaBing 
them,  anthoriiad  the  bruker's  aaleaman  to  ofler  a 
certain  price,  who  ia  (oii9i'L{ueuce  brought  the  par- 
tiea  together,  and  who  liaving  concluded  tbe  con. 
tract,  in  (he  abaence  of  tbe  aalesmaa,  dicuted  to 
him  tha  terma  of  it ;  of  which  he  made  an  entry  in 
hia  Buater'a  book,  but  Jul  not  lign  it,  and  afterwards 
MNDaunioatad  the  oitcumstauces  to  the  broker,  who 
direotad  a  dark  to  enlar  and  sign  tbe  contract  in  hia 
book,  and  aent  a  aala  note,  aigned  by  biniaelf  to  A, 
bnt  no  bought  note  waa  aent  to  B  :  f 


dby 


nlbr 


DtOMT,  18M— 18*8. 


.  *,  C  3,  s.  17.     Hendri 
waU,  1  Y.  b  J.  381. 

A  b  Co.  [a  London  h 
upon  B  in  the  country  fin 
lute  order  for  a  (juantilj 


"/game's 
im  of  tnrt 


uo 
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affered  to  tika  i  quinliCy  of  ItO  dja  *t  ■  eerUia 
price,  Kbicb  the  traveller  laul  wutoa  low.bul  thu 
tte  irmld  lend  (o  his  principila,  uid  if  tbsydid  not 
■end  to  B  in  one  or  two  dt; i,  lie  migbt  coniider 
'Jill  hii  Older  wu  accepted  ;  A  &  Co.  aent  all  Iba 
foodi,  but  neTir  wrole  to  B  :  Held,  therefoTa,  that 
ibis  waa  not  a  joint  ordar  for  tbem  all,  ao  a*  to  make 
the  acceptance  of  the  cream  of  tartar  the  accapiaDoe 
at  (be  lac  dje,  irithin  the  Statute  of  Fnuds.  Piict 
t.  Lta.  »  D.  &  R.  195, 1.  c.  1  B.  it  C.  156. 

There  muat  be  an  unequivocal  acceptance  of  goodi 
iy  the  veadee,  «rhsra  ibej  are  above  101.,  if  there 
M  DO  meirorBiidum  in  writing,  in  order  U  mike  Ihe 
wntrecl  binding  uoder  tbe  Statute  of  Pnadn. 
NkhulU  T.  Ptuvu,  IC.tcP.  t7i.  [Beat] 

A  penon  in  ■  linen-drapar'a  ihop  bai^ned  for 
Misnl  diRerant  articlea  in  iba  aame  time,  and  aet 
^bsni  apart,  marking  khhb  of  them  aa  be  agreed  for 
ibeuL  UpOD  the  goodi  being  aent  lo  hia  bouaa  tbe 
»m»  day,  lie  rafuicd  to  lake  them  in.  No  one  u- 
liola  wu  equal  in  *alaa  to  101.,  but  the  whole  amouDt- 
id  tc  701. :  The  Court  held,  that  the  daalinga  were 
pan  of  ana  nlira  oontrtct,  and  that  tliara  had  not 
baen  ny  acttpttmoi,  ao  u  to  take  Iha  Waa  oat  of  the 
Slatnte  of  Frmuda.  BaUiy  t.  Parker,  1  Law  J.  K.B. 
M9.  n.c,  a  B.  i(C.37,  n.c.  SD.icR.  MO. 

Gooda  ware  made  to  otdar,  to  the  amount  of  IHI., 
(ta  which  s  bill  of  eiobange  wai  to  ha,  giren.  A 
part  of  then,  of  the  raiua  of  tl.  lOi.^  na  Ukao 
iiray  by  the  pema  who  ordered  them,  who  waa 
■(Yarwarda  beld  10  bail  far  gooda  aold  ;  Iha  declara- 
ilon  wia  for  gooda  told,  and  for  not  deliiering  the 
bllU  The  Court  held,  that  there  bad  not  bean  an 
(coeplanca  of  the  gooda  to  aatiafj  tha  Statute  of 
)''nuda.  nompHn  r.  JUacm»<t,  S  Law  J.  K.B.  (OS, 
t.o.  3B,  SiC.  l,B.a.  4D.  &  R.(il9. 

OnlheMleof  winewliiobieiniheLondonDocki, 
the  acceplatioe  of  a  delireij  order  not  acted  upon,  ii 
not  an  Moaptance  of  ilia  wine  within  the  Statute  of 
Krauda.     JltxlM  i.  Bum,  S  Law  J.  K£.  4S,  a.  c. 

1  U.  &  C.  413,  1. 0.  a  D.  &  R.  >B4,  «.  0. 1  R.  tk 

M.  KJT. 
'I'lia  marking,  by  tbe  vandor,  of  oiaka  of  wins 
■  III  lliedockaivithlhainitialaof  tbepurchawr. 


Irlii.  I 

•t  hi* 


I  harliig  I 


aotilsd  at  the  Ii 


.,..i>litly  lbs  I'ontraci 

i-iihlanr'n  under  the  ITIh  aection  of  tha  Stalnle 
•iida.  I'-mUf  V,  Joiift,  f  C.  &  H.  iSS.  [Beat] 
I  WIN  baigaln  for  the  purobaae  of  ■  giren 
Illy  out  of  a  hmp,  when  (he  vendor  aett  out 
luaiillly,  atiil  girei  noli ca  to  the  vendee  that 
■  diiiit-  M>,  the  prujwrly  at  common  law  would 


A  daclaimiion  againat  a  penoDon  hliun.;- 
lo  be  anaivenble  fur  ilie  dabt  of  aootijiT, . 

full  coDuderalioti  need  net  besljeira,— ^ .     .  .. 
valuable  eonsiJeralion  in    Uw  being  tultli:.... 
■iipport  auch  an  acliau. 

A  declaration  ao  a  collateral  undertokiag  lo  ptj 
the  debt  of  a  third  {lersoii,  need  ant  Ml  ool  (at  i|. 
Blrament — nor  atett'  tbut  it  is  in  wri  ting,  doi  IbU  it 
iaaigned;  and  tin  aama  rule  applLei  loirfflw- 


rnj:KiioLDER. 


prmying  tliat  a  diarUT  nnd  infeftmmt  miyben. 
ducrd  (absiJutely),  on  lb"  ground  thit  thitmut 
hai  been  unwarrsnii^Mv  ili^Dged  fiotn  bm^ijtH 
h1endl,ror  the  iiur;in~e  ol' uiring  aijoiliSntlDlIK 
rote,  cannot  witboui  liinitation  be  suituntd. 

5tBiU>— That  snrh  Freeholder  hat  no  till«  In  n 
nnlcBa  the  conclusion  of  tlio  budhodiu  em  talioiWil 
to  the  queation  of  inrolment. 

Whatbar  the  Court  of  Session  haa  poiiw  a  i)a' 

tbe  reduction  of  the  clinrter,  Kc.  to  th>  ffi«  '^ 
enludingtbs  party  claimio;,'  under  it  InMi  tie  ni 
of  rreeboldera — tjunre. 

Suppoaing  tha  riduction  lo  be  capableof  kaif, 
od  to  ha  iu  fact  so  limiti^d,  irkaiher  Ike  «miIm 
not  fall  under  tbepriA-l-iions  of  the Mitute  16 Gw.i, 
b^wliitl.  Iba  period  of  brinpP(o«- 
"■'-*  •"  '■ matht—qvai. 


plainta  i*  limited 

Whether  an  ai 
charier  f^oerally,  or  as  conforring  n  fre 
fication,  ia  competent  nfier  the  lapse  of 
from  the  time  of  iniolmeot — tiuiiTi. 

Whether  a  anminoiis  Kt  the  auit  of  i 
praying  an  unlimited  n>duclion  of  a 
can  be  limited  by  tLf!  Court  lo  a  partii 
■afaroatbByooneliluieftei-lioldouibfiei 

Whether  upon  such  a  summons  (if 
IJmiied),  judgment  r:iu  be  giren  in  a  ci 
application  bad  been  niude  to  be  pole 
frBaholdera,         * 


lettJIrf 


:li«  party 


bacatie  a  frKboliI'' 


menced,  but  v 
pending  the  act 

The  Scotch  atiiuti',  l(i: 
roll  of  freebiddara  slmll  !j 
the  aame  ahall  b;  instruc 
extent,  and  ralnaliun,  iu   the  sol  speciiirtl. 
Tiding  that  the  freeholders  slinll  meet  to  t 
roll  for  election,  &c.  und  gicjog  jurisdict 
Court  of  Ssaaiin  to  ileienninn  nbjec''" 
■'  anv  insertion  in  the  roll :"— Held,  it 
u  me  voouor  maymamiun       Freaboldara  and  the  Cnurt  of  SeaSiiun,  ancon^r 
ilnaiJ  and  aold,     flAsda  r,       peal,  thatthe  freeholders  liaie  no  autborityu"'*" 
lli;l,  a.  0.  e  1).  &  C.  388.         bolding  (although  tlii-y  mny  as  lo  tha  eiienliDdii 
Ttluation),  to  look  beyond  Ibo  tillea  produwd  " 
tkUttui.  thorn  by  the  olaimanl,   or  lo  receirt  evidtnc"'"" 

laaary  to  plead  tha  Statute  the  production  of  anterior  titles,  lo  abew  tbii  tb> 
galivoly  on  tha  fhcoof  the  holding  ia  different  from  that  nhicb  is  eiprrsw *< n 
III' ihal  not  bar*  not  been  Ibe  tnirndilt  clauM  of  the  rbarter,  as  thni  it  iibui- 
IMati,  3  Law  J.  Cbaoo.  gag*  where  it  purports  to  bo  blencb-rarin.  Gitfe' 
T.  Forbn,  3  Bligh,  4!Pt!— ^'iSR. 


Anil  <rlii>"  ill*  vendee,  underiuch  citciuDitanoM, 
iikxi  a  |i*tl,  mill  ailiipl*  iba  act  of  the  vendor  in 
HIiliiK  (I'll  III"  rii til al Idler  of  Ibu stipulated  quantity, 
i,r  liy  jiiiiiulaiUK  Ui  lulub  tbaaaow  awiy,  iba  Statute 


up,  aMonliiiK  " 
e,  of  Ihe  bcJJii?. 


inlhaCwiIo! 


GAHB — (Qo  ALi  riaAiioM — Pbhutii*—!  niouiatiohi). 


FRIENDLY  SOCIETY. 

Is  tlie  ■hinnnn  of  aoiaB  of  tba  InMtaM  Quder  * 
riaodlT'  aociMj  Mt,  the  Court  will  not  t*ke  ioto 
onadouiaa  (b«ir  liibilirf ,  witlioul  fint  iicfrUiD- 
ng  their  claimi,  by  bill.     Antn.  6  Mtd.  98. 

Ai  aooD  u  (  rriendly  ■oeietr  ccwaa  to  Kt  u  di- 
«ctcd  b/  thi  MitDt*  rounding  it,  ■  ooart  of  equilj' 
lU  no  jiiritdinioD.     Er  partt  Nofriih,  1  Jao.  ICS. 

Wbara  ona  of  two  tnjil«M  of  i  fhendlj  uoirtr 
ltd  ibaeoDdvd,  iha  moiwr  in  tba  faadi  in  ihur 
ncDM,  wu  ordimd  to  ba  trmnifBired  bjr  th*  other 
ruitea  into  bis  own  nune  and  Chalofuotfaer  tniilsa 
ointlj,  alactad  in  tLaroomof  bim  who  bidibMDied 
limaalC     ia  tlu  malttr  ^a  FrimdJy  Sacinjr,  1  S.  & 


ieodlf  aociatj,  "  to  hear  ud  datemuDe  in  a  sum- 
1U7  w>r  tbe  matlar  of  njcb  compluDt,  and  to 
Ilka  auch  oider  therain  u  to  iham  ihall  uem  juil," 
iconfinedaliietlyti 


DBtice*  not  out;  onlend  leliaf,  but  diracted  tbat  tba 
smplaiDUC  ihould  be  coBtiaafd  ■  membai ;  The 
::oart  bold  iba  latlat  part  of  the  ordat  illagat.  Rtx 
'.  Stftr,  3  B.  &  C.  857,  a.  a.  5  D.  &  R.  669. 

An  innka^MT,  at  wboaa  bonie  a  friutidl;  society 
■aa  boldiD,  coTcnantsd,  that  ha  would,  wliea  re- 
joirad  by  a  majoiitj  of  tba  aociaty,  or  by  chair 
lommitlaa  for  tha  tima  being,  daliTer  auto  (be  com- 
niltea  tha  clnb-boi,  aecuritiea,  &o.,  and  likawiaa 
render  a  Uoa  ud  joat  account,  "  acootding  to  iba 
mlea.  Olden,  and  re^litiooa  of  tba  laid  aocielj, 
md  Ihaatalutea  and  iheae  pieaenta."  In  an  action 
i^oat  bim  for  Iha  non-dalifsiy. — it  waa  holdan, 
hat  ha  had  conunittad  a  breach,  in  baring  rafnaad  to 
lelirat  up  the  box,  8ic.  to  tha  coaunitlee  for  tba 
ina  being,  and  that  tha  laltar  worda  did  not  qualifj 
ha  power  of  tba  coBunittee  to  demand  tba  b<a.  Etc. 
lt>brrjA  T.  AiaiUy,  M'Clel.  669. 

Ctn  an  indietmiDt  againit  lheiMwardi,Sui.  of  ■ 
woeGt  HtdaCj  for  diaobeying  an  aider  of 
iccB,  commanding  them  to  ra'admit  A  B 
aamber  of  that  aocictj', 


lb*  purpoaa  of  qtortiog  and  killing  gama.  Fiektr- 
ng  T.  Ntya,  *  Uw  J.  K.B.  10,  a.  e.  4B.  81  C.  639, 
a.  0.  T  D.  St  R.  49.    . 

Grouaaianota  birdofwainn.  Dukt^ Diseiulur4 
T.  LtJg;  5  U*  J.  K.B.  319,  a.  0. 7  B.  &  C.  36. 
(B)  Qdalitioatioh. 

Where  a  bill  prayed  relief  againit  a  conviryanM 
granted  aa  a  colourable  qaaliScalion  to  kill  gama, 
the  Court  retained  the  bill  for  a  year,  witb  liberly 
to  the  plaintiff  to  bring  an  action. 

Qucn,  Whether  a  conveyance  ia  valid  at  law, 
when  executed  by  a  father,  to  gilt  a  colourable 
qualification  to  bia  >on  to  kill  game,  but  ia  kept  ill 
bia  poaaeaaion  during  fala  life,  wiibout  being  uiad, 
or  made  known  to  the  aonl  Ctil  r.  Butchtr,  1 
J.  &  W.  563. 

It  leema  that  a  depulation  ia  not  eridenca  of  a 
qualificaticn  (o  kill  game  in  the  abieace  of  rsgiaCra- 
tion  ;  and,  10  pror  a  a  colourable  til  la  ta  a  deputation, 
tbera  muat  appear— fiial,  the  exialonce  of  a  manor  ; 
and  aacond,  that  Ibeia  eiiita  eome  aerioua  claim  U> 
the  manor  on  the  part  of  tha  peraon  nndat  whom  the 
deputy  claima  appointment,  Raihuimih  r.  CrvMa, 
1  M'Clfl.  &  Y.  417. 

In  an  action  of  debt  againit  an  unqualified  peraoa 
for  killing  game  :  Held,  that  the  defendant  wu  not 

Eieclnded  from  pioriog  hia  qualification,  although 
a  paid  the  amountof  one  panalCy into  court.  SmyUt 
r.  Jifftriu,  9  Prica,  «57. 

(C)  Pemautim. 
An  action  for  ■  penally  andei  tbe  game  lawa  waa 
brought  agaiaat  a  aairint  in  huabandry,  who  waa 
a«en  to  go  up  to  a  anare  laid  in  a  hedge,  take  out  a 
bare,  and  carry  it  to  hie  maiter.  The  Court  held, 
firat,  that  tbe  proof  oftbe  innocence  of  tbe  poaaeauon 
of  ganu.  lie*  on  the  penon  accused  of  baring  it; 
but  that,  inaamoch  aa  this  (errant  neter  intended  (o 
make  any  uaa  of  it  for  binuelf,  he  could  not  be  aaid 
enr  to  hare  bad  the  poiseuion  of  it.  Htmmiitg  T. 
Halty.  1  Law  J.  K.B.  105. 

Where  penaltiea  under  the  gama  lawa  wara  to 
wo  ina-  ba  recoTered  irilhia  aii  moolba,  and  tba  defendant 
to  be  a  proceeded  to  trial  without  baring  obuioed  a  pat- 
lat  A  B       tioular  of  tbe  penaliiea  :  It  waa  holdan,  Ibat  tha 


member  of 

>r  defenca  before  tha  Jualicaai  and  if  it  be  prored 
hat  tbe  order  waa  aarred  on  one  of  the  defeidauta, 
nd  tbat  the  otheia,  when  A  B  applied  to  be  read- 
lilted. aaid,  that  Ibey  would  not  admit  bim,  and  did 
lOt  care  for  the  jualicea'  order  ;  that  ia  preaumptira 
*ideDce  of  a  aenice  of  the  onler  upon  them,  .fltr 
.  GUhB,  3  C.  &  P.  5«,  [TenlerdenJ 

OAUE. 

<A)   PlOPlftTV   IN. 
<B)  Qua UFI CATION. 

(C)  PiMALTIU. 

(D)  InroaHATiONs,  ConvitniON*,  anii 

iNDIOTNEHTa. 

(A)  Property  in. 
Tba  lard  of  a  manor  baa  not  the  priritege  in  ri^t 
if  bia  DBBOr  to  «>ler  all  landa  within  bia  Bianoi,  for 


piiiniin  waa  entitled  to  recorer  for  an  otfaDce  coai> 
micted  within  ail  montbi  from  tbe  commeDcemant 
of  the  action,  thongb  nolpioced  to  bate  been  knowa 
10  bim  till  ail  montba  aftBi  iti  commiasion.  Huh- 
mirlh  T.  Crai;oi,  1  M'Clel,  &  Y.  417, 

prMumpliia        (D)  IntORVATioNs,  Comvictioni,  and  Indidt- 


[See  False  In  pi 

Tbe  prosecutor  of  an  information  for  penaltiea 
under  tbe  game  lawa,  cannot  gire  a  notice  to  the 
defendanU  under  48  Geo.  3,  c.  08,  and  then  put 
pleas  of  nol  guilts  on  lbs  record,  and  proceed  to 
trial.  The  Court  set  aside  renlicTg  sgainal  the  de- 
feDdanla  on  auch  an  infonnalion,  after  notice  given 
under  tbat  statute,  as  it  applied  only  to  Criminal 
cases.  Daviii  T.  Biiir,  3  Uw  J.  K.B.  76,  s.  c,  3  B. 
4i  C.  586,  s.  c  5  D.&.R.3i3,s.o.  1  C.  &  P.  439. 

An  iaformation  on  the  gama  laws  cannot  ba 
eatnblished  in  the  defendant's  absence,  unlasa,  it 
■eama,  he  has  been  pirjaiia/Jjr  aummODad.  ItaiT. 
Cmnmiw,  B  D.  fit  R.  344. 


OAUIHO— GATKLEINIX-OIPr.-OLASS. 


a  Anii«,o.l4,  ilBOMippnrlbattlMdBfandantwu  n_    j i       >.  , 

ptnoBiJlT  niauMiMd.    lUc  r.  H«ll,  6  D.  &  H.  84.      »  "■•«  ••nnloo-IieiiiiB  fftiBlkiiid.iiujdiitnii 

Under  3  Ana*,  e.  14.  ■.  4,  ■  nmrietioii  far  kwo-      «*■""'  *■•  H>  W"  ""d  ^«  rest,  widiout  in  »pa 
br  .Dd  ii<ii>g  >  s.t>  to  kiU  n>*  wJUHWlbein,  oil      !,"'ir^J?°"  **"  ^"^    ^'S*  .^'  ^^f^  ' 
li&d,mQ«b.n.«J,wili>i.ii«»hii«»o«SiiW       ^■■i'"-*^'-'?-*'^   ^■ 
tba  ooonmiMioa  of  tb*  iMmtm.     Rb  t.  BiUm«  i  J^"^  prodoori  by  tbe  sale  of  gi.dlind  linii, 

D.  ft  R.  TfT,  ..  o.  1  B.  &  C.  500.  •"'  .""P"??^  T'l".  •  »">'  "  1»  ''i''  o"i  i"  I" 

Wher«  k  ooDTioiioB  nd«  th«  5  Abm.  a  14.  itttMl 
that  tfa*  dchndut  "  killed  >  bua :"  It  wu  baldin 
bad,  u  tlM  wank  of  tb*  ctamte  an  profaibitory 
tninit  kNpimf  or  tMiag  ■  pia,  and  dm  aniut 
kllliBK.  Sia.    Aar  t.  MBf^m,  1  Chit.  A63. 

On  a  ooaTlctioa  afaiut  a  riMkMMa  ganiar,  oader 
Iba  S  Ahm,  0. 14,  a.  t,  far  hanag  giaie  in  hia  poa- 
■aMlon  «  tmk  :  Hatd,  6nl,  that  it  waa  mswutmuf 
for  tb*  cODTiotioB  lo  sagatir*  tba  dafeidint'a  qaa- 
Itfleallen  Id  kill  guaa ;  and,  aacoDdlj,  thai  it  wa* 
HDt  MavDtiil  to  anr  ha  had  tbaai  id  hji  powBa  ' 
liBOirlaKlj.  Su  T.  M.r.1,  J  B.  ft  C.  TiT,  a. 
"   -  H.lf- 


porehaM  or  lasda,  doaa  aol  pi 
ganlkind  laid*,  but,  opoD  liiH  deilh  iiul  imWKj 
ofthapanon  andllad  to  it,  vill  deKend  loihilxii. 
Sa*.i^i.  6  Law  J.  CbancPl. 


Wbera  A  dapoaitad  a  tum  of  mtsurt  for  dt  pn- 
imBaorpDrcbuu^C'apnunDtionin  tiisimr,  nd 


Ilia  IndiolDMBl  udar  97  Gao.  3, 
I  partjr  with  barii 
Aa.,  wilb  InUit  to 
■miad  Id  Iha  nigbl 


90,  ehaij;ing 

aoma  iraj  or  oUiar, 
„...       -  ^  -   - 

90,  of 


CX-.H.  M». 

A  iiarwa  eoBviolad  aodar  97  Geo.  S,  a. 
Iialng  funnil  innad  in  tba  sight  in  a  fomt,  ... 
iiark,  wood,  or  plantitioB,  maj  ba  Mntanoad 
Iiirit  labour  by  3  Gao.  4,  c.  1 14,  for  all  tbaaa  ^ai 
■a  (iihar  oimii  or  inoloaad  ^uad.  Rti  t.  Pai 
ktirU,  1  n.  L  R.  ecu.  303. 


GAUINO. 

(9m  Bill  at  Exohanoe,  Hoaii-R«oi,  FaAonoB, 

and  Stakeholder.] 

Ilia, ateonimoiilair,aii  indictable offeoce to kaep 


iradiad  oniil  A'a  d«cli,  kIkiCi 
bnltb  compdlad  bhu  to  quit  ilie  >rinr:  Hrld,  [ill 
C  via  antitlad  to  hara  tba  dcpotil  piid  o'er  Id  bi>, 
tboggb  it  WM  Dot  laid  dul  us  tlie  donor  direriid. 
i-Jt^t  T.  Jti/MDray,  1  Tom,  1^07. 

Id  caaaiof  parent  and  cbild,  guirdiin  ind  nnl, 
tniataaand  ccMui  fui  trun.  ic.  eootti  dt^w^, 
■llhougb  in  ginaivl,  tbay  vill  noldialorfiUiEtijoj- 
maDloTbanafita  conferral  by  acta  purplyoloBUrT. 
wiU  ngird  tha  gifta  of  tlit  lailer,  audi  milmi* 
ooniidaratioD,  with  ffloeb  jfalouay ;  but  whdt  it 
partiaiauadiatberelitdDnorntiorDef  >Ddc[iMi,B 
laiDudiateIr  ia  Hie  fbrnrer  under  the  rje  nf  tb( 
Court),  aod  10  tniionsl^  iloihrr  1>^slcll  \beiiil(iali 
oftliaUtlar,  tbat  iltboug')  tli<^  TDlunigrr  pli«'ib 
cliant  may  ba  (opporlad,  it  is  so  indiipuiiibl;  "- 
csnarr  to  aheir  it  to  ha  fc,,,^  nMr,  and  fr»  fnu  ilw 


Unllar 


atd  Dial  a  lain  i 
■  l  ibagii 
lylar,  1  B.  ii  C.  tT(, 

a  «(iniiallt«d,  a  daclaratloD, 
Ihajiarlab  of  flt.  J,  In  the  county 
■lurnit,  by  pliyini  al  He.,  loat  to  T,  : 
and  iCar*  jiaid  tlia  f^t  lo  T,  ia  aaffieiemly  certain, 
XmUt,  AflAlb«*ll*B>tioti  of  tba  pariah,  altboDg-h 
It  Mipaaf  tlluiuU,  thai  thara  wia  another  ptriah  of 
tu.  J,  Id  Iba  (ounty  of  H,  al  all  aranta  aDch  objec- 
Oft),  if  awatalaad,  ahoald  ba  takan  ba&re,  and  ia  bad 
■flw  ranll*!,  and  tba  patlab  antillad  ondai  tba  act 
Ml/  iMJirtt  balf  iha  pmally  from  Iha  plaintiff'. 

rf"M  tlia alhcallo*  Ibal  "  W,  by  pJaTiDf,  loatta 
'/,"  II  la  a  ummmtrj  InplicatioD,  that  W  wu 
f/ltylMf  wllb  'f.  In  a  caaa  wbara  tha  itaumflat  of 
(wfa  naAfudM  flia  HirfHialiioa  of  a  lota  by  bcttiDg. 
'/'.»'»'  r-  WiUant,  I  lllitli,  N.S.  414,  a.  c.  3  Bing. 
H'l. 

I  \m  f/ailah  «1w>  <]■•  oBmeu  wu  eominlttad  are  . 
i-iiiMtA  Ui  "fl*  nviiffj  of  ilianimracoTared,  without 
*i».H-\lHU  i-M*.    WUIonl  1.  Tajiltr,  TB.  &  C.  111. 


imputation  of  any  of  tlie  -A 

Fovo'objaclioM,  UB 
:i.lio  itiTilldirtni 

rendar  it  in  aoma  wirt  «.«,,„ 

aUbf]i.y,thal«.n.ootbarpr,t 

the  donaa,  ahoutd  baTa  the  co 

nduetnnt.orilleM, 

thai  loma  indifforent  thinl  p 

orsOBihonldbaphir 

to  tha  whola  truaaction. 

Where  the  lelation  betwp^i 

n  ll,ep«n.-«™il«l 

ofatlomeyandclimt,  la  w,.| 

ln9Dt,i«hplin!in 

>D.  &H.43U 

liinaltlai  aialnit  (ambling,  and  ^*ing    half  the 
iiagilil'  to  Uiapooroflbapa/iib  m  which  tbeoffeiice 

I_   1 — J     .    j-.i 1—    -■-■„g  ih,t  W,  at 

or  M.  at  one 


and  waid,  .  ^  _^ 

authority  lo  ahew  that  the  dplbixlani  via  umronl; 
of  the  credit  and  kindnaaa  inr™ded— Tbe  Cnnt 
delaraiinad,  that  a  TotuDtarv  ^ilt  to  the  vil',  af> 
oonaiderabJe  annuity,  affectVd'  bv  undue  ialuaH 
of  the  buabind,  waa  equgDv  vrithm  the  priacipla; 
._j :___j  __    JDJnnction    wbicli  hid  b(  -  -^ 


1  igainat  an  a 

r.  CertuU,  9  Price, 


16!). 


I  anuuity  deed.  W 


GLASS. 
By  tha  G  Geo.  4,  o.  117,  a.  B,  manufacCur*™  of 
gliaa  are  direotad  to  unstop  ihrir  glau.poaiiw" 
■nd  the  aame  time,  and  to  i^orli  out  (Lerboltof 
the  maleriala  of  tba  poM  conslituliog  that  joam'J 
on  or  before  aii  o'clock  of  iururdoy  e^'eniog:  lli' 
aectioa  then  proridea,  that,  upoD  a  nolico  jito  fc« 
that  puipoaa,  the  manubnturcr  may  lade  IL«  Diw- 
riala  which  may  remain  in  the  poU,  ifLar  be  ('ill' 
bare  ceiaad  lo  work  out  aity  warei  itaer«rnMn,  aad 
tlie  gauged  weight  of  luob  mmeiia)*  »ball  be  di- 
ducted  from  tba  doty  cbareeoble  on  Ili«  eiu^ol' 
tbe  full  pot:  Held,  that  the  Lading  out  cut  only  take 

filaee  at  the  teiminatiaa  of  a  journey,  and  ibalir 
ided  out  during  ijoiuaey,  the  mmultccunrutii- 


GOODS  SOLD  AND  DELIVEKED^QIUNT. 


U3 


mn  pot  into  uotbar  pot, 
Uw  dotr  wovid  b*  pud. 


lad  la  ipMH,  or 
u  n  Drertaiar,  m  that 
AUvntt)  Otmtrml  r.  BtU, 


bot  IB  UoU*  to  lb*  fUl  datjr,      auth«a«tibtiarncbiiaMldMU«ljlia**ttka> 

_i.„  .i_  ■ !_  ,_=_t.j        pioo,  wiihoot  thopriTttf  of  tba  owdot,  tb*  judp 

praparij  kft  it  to  die  jai^  to  nrwai  ■  gnnt  Iram 
MiM  fcnMT  OWBW  of  Hw  Km].  Oth  t.  BnJ,  5 
B.  Ho.  MT,  a.  0.  «  B.  &  B.  667. 

Wban,  CO  ibe  duoolotiaD  oT  mooiMana,  tba 

fOlUMiwaofaBabbayaamalothaCwwni.  andtha 

Crown  sabaMiiieDtly  gnntad  all  tba  titbaa  JMriv 

witb  all  ibair  rigbta,  mambara,  and  ajx 


GOODS  SOLD  AND  DELIVERED. 
[Saa  Vbhdo*  ahp  Pdhchuh,  and  Fbadm, 


STtTim  or.) 

GRANT. 

A  gtaat  of  a  rant  abarga  npon 
M  fnniilaiallfii  of  aa  intandad  marriage,  ii,  in 
aquitj,  if  lb«  gnnlor  ba  snclad  Itob  tba  partiDnlar 
Inda.  t  ^aMial  agrHmonl  to  giant  a  rant^bar^  of 
tbat  iBavnt,  tobaiBBingODtofaamelanda.  Cor6*( 
T.  Caritt,  t  Lav  J.  Cbano.  lOB,  ■.  c  1  S.  &  3.  5tl. 

T  baisg  aaiaad  of  tbi  manor  of  F,  and  tba  deaaaaa 
laada  IbnnalO  bakw^ng,  in  iaa,  and  all  (beooal 
MTnaa  Ijinr  sadar  tb«  manor,  aBfeolled  E  (aMan|- 
Btbarpwliaa)  witb  aaTaTal  elowa,  witb  aproviao 
MWagandaieaptiDB  onto  ^  wid  T,  bil  baua  and 
aaaigaa,all  titbaa otoain  aad  nila  ariajog or aeom- 
b;  witbia  tba  aaid  aavanl  cloaca,  aad  M  ooala  in 
all  or  aaj  of  tba  aaid  laada  aid  preniaaa,  togatba 
witb  ftna  libanj  for  tbaa,  (the  aaid  T,  and  bia 
bain  and  aarigna.  and  aarraBta,)  fnm  tiaa  to  time, 
aad  at  all  tinaa  Ibtrpaftar  daring  tba  time  tbat  Ifaa 
aaid  T  and  bia  baira  ahonld  eontiBtia  ownan  and 
propriaton  of  lbs  dsmoaoa  laada  of  F,  to  dnk  or 
dif  pila,  or  olbarwiae  lo  aourh  and  gat  coala,  in  all 
aad  ■Tn7  tba  aaid  landa/andlo  aall  and  earrjawa^ 
tba  naa  witb  carta,  or  otberwiia  diapoae  of  tba 
nveooala.at  bia  and  thair  wifla  and  plaaanraa,  b«,  tba 
aaid  T,  fron  tima  to  time  gi*iDg  and  pajing  unto 
E  aaBrianl  aaliahetiou  for  anch  daaugaa  aa  tba 
■aid  E  abonld  anuin  bj  raaaoa  of  tbe  digging, 
■iaUag  of  pila,  and  eaiTjing  away  ibe  aaid  ooal*, 
Htwo  peraoaa.  baing  iDdi^rrntly  cboaan,  aboold 
award  aad  ibisk  Cc  to  ba  paid.  Bj  viitna  (hrroof, 
tba  wid  T  (continniDg  owner  of  tba  demrane  landi 
of  ibaBinor  of  F,  and  entitled  to  tba  aoakin  &0.) 
drtag,  tba  aaid  dameaDe  landa  bacams  raaled  in  W 
D,  wbo,  bj  leaae  and  releaae,  in  conaidermiion  of  a 
certain  aun,  contsjed  the  minor  of  F,  and  iu  de- 
■aana  landa,  with  ita  righti  and  appartaninoaa,  and 
all  tba  coal  ninra  in  or  under  the  aaid  doaea  in 
qaaMiiHi,  to  J  A,  in  fee :  Held,  tbat  andar  tba  ge- 


purlenaieea;  HrM,  ibattba  CnmbaiDgtbafMtor, 
or  n  ktm  nrlari),  tba  titbei  simted  nut  maan  tba 
ractotial  titbaa,  or  all  the  titbaa  ■lot^i  aoob  aa  bad 
been  widuitawn  b;  an  endowmani  ftr  the  WBtater; 
bat  rojra]  graala  being  atrietlj  conttruad,  tbe  Cout  . 
wonid  not  bold  that  the  grant  aitandtd  to  iba  reotorj-, 
lb*  laotorj  not  batsg  granted  in  expraaa  tarma. 
G—trntn^ LufUH  athnal  r.  SearltU,  t  V.«  J. 300. 
Tba  liile  of  a  portionar  anial  be  prored  hy  tba 
giant,  or  there  niNt  ba  auob  an  aiouaa  for  ill  imhi- 
prodtulion  aa  will  enable  tba  Coort  to  piMuma  ita 
aiiaiapce.      WaalUy  r.  Plait,  H-CleL  473. 


Unii 


gnat,  tba  ooala  remaiaad  in  tba  faoA>r 
Ana,  tba  defandanc,  ae  pnichaaar,  wai 
tba  coala;  and  ifha  wia  not  entiUadtotbeiaoidaB- 
til  right  of  getting  tbam,  be  waa  aatitlad  to  tbi 
liberlj  eipraaal)' raaerrad  bj  (he  feoffment,  boeaan 
the  darendast,  lo  whom  tb«  coala  belonged,  waa  aJao 
Owaar  of  tbe  daaieana  ;  and  tbongb  they  did  not 
ooma  to  him  bj-  daaoani,  jet  tbat  iha  libartj  wal 
not  aonGnad  to  tboaa  who  took  bj  deaoat,  bat 
aaaiad  alao  U  thona  wbo  took  bv  pDrBbaaa.  Th* 
£aW  tf  Carduen  r.  Armifgi,  )  B.  &  C.  197,  i.  e. 
3D.&R.4I4. 


right  for  a  long  at 

rant  a  jaij  in  pnanming 

Crown,  aa  wtU  a*  iKainat  a  aohieet    Imm  t.  Ah- 

draw,  5  Law  J.  K  J.  40. 

The  abaance  oTreoilal  tbat  a  eonnjiaoe  ii  made 
in  oonaidiralioB  of  lore  andaffaotioadoaa  notaifbid 
ground  to  prMome  ftand,  when  tbe  graolor  ia 
dnoribad  aa  a  relation,  and  tba  conTajFanoa,  in  tba 
oparatire  part,  porporta  lo  be  made  for  lore  and  affiM- 

The  porshiaa  of  ainTanion,b7a  napbawftan  an 
tinale  of  Taiy  adnnoad  aga,  Sx  a  prioa  groatly 
inadaqnata,  the  deed  of  conraTanoa,  in  the  opentiFa 
part,  but  not  in  the  reoitala,  eiprewng  tbat  tba 
grant  waa  made  partly  ia  oooaidaratioii  of  love  and 
aSaotion,  not  impaaohed  on  tbe  groood  of  fraud 

A  rarinioa,  valued  it  6,O0OL  and  upwaida,  ia 
oonaideration  of  aoniiiliaB  aaourad  lo  be  paid  on  Iba 
liiaa  of  two  rarj  old  paiaoai,  and  raluad  at  lean 
than  4001.  ia  eoBTeysd  bj  a  deed  axeoated  by 'an 
nncle,  tgad  80,  in  taTOor  of  a  nephew,  who  wla  ao 
deacribed  in  tba  dead.  There  waa  no  radial  that 
blood  fsnned  i  pari  of  the  oooiidaration ;  bnt  in  tbe 
apantirl  part  of  the  deed  tba  grant  ia  aipieawd  to 
be  made  in  cmiidenlioa  "of  Tore  and  aSection," 
aa  wilt  a*  the  anouitiw. 

The  granlor  bad  pterioaalj-  nude  •  ralid  win, 
denaiDg  the  reranioa  to  bia  naphew,  the  gtiaiae  ; 
aad  after  tbe  aieoulioa  of  tbe  will,  tod  belbn  tbe 
(laat,  had  aold  part  of  tbe  ntretaioa,  and  reoaivad 
M  (he  jnica.  Tbe  atiocaejr  (a  iMnger  to  both  parliaa) 
I.  who  drew  ibe  trill  opmi  hi*  oira«aggntiaa,  hat  bf 
iha  inatniotiona  of  the  uncle,  and  the  dead  npon  the 
inatmction  for  both  parliaa,  waa  dead. 

The  dwid  waa  aieculcd  ia  1773;  tbe  grantor  died 
in  1774.  laaring  an  heir,  who  died  is  1791,  not 
bannz  impaaohed  the  dead  ;  in  1794,  the  bair  of  tbe 
Lair  filrd  a  bill  to  aet  aaida  the  deed,  on  tbe  ground 
of  fnod,  which  bill  wia  diamiaaad  for  want  of  pco- 

InlBll  the  dariaoM  of  that  heir  Glad  anew  Ull 
for  tbe  aaaw  ptupoaa. 

Held,  That  tba  deaoription  of  tba  party  at  a  re- 
lation waa  aqnitalaDl  to  a  raoilal ;  tbat  the  Making 
the  will  waa  aridnioe  of  tba  tialh  of  tha  eoaaidet- 


OUARANTl£-<Coi 


-Non  om  HnrouHMm). 


■■  of  \ar»  ud  ifaedoD ;  that  tb*  ibaiM)*  of  it-      bcoom 


and  uBdar  thaw  ciicnmitsDcai,  tb«t  tb*  ooiiTar- 
uDf*  iraa  rightlf  hsld  nlid,  sod  the  bill  pioparlj 
<lJiauMd.      WhrntUy  r.  Whallay,  i  BUgb,  1. 

Tb«  51  Gm.  3,  c  117,  pTS>  to  Graeniriob  Hof< 
[litil  ■  duB  of  5  MT  ent.  "  upon  til  gnsta  wbRt- 
Boerar:"  Hatd,  Uut  lbs  gauenlitjr  M  tb*  tarmt 
cbcoU  b*  natriclad,  and  confinad  to  ramoDentira 
gruta  pvsl5  niral. 


GUARANTIE. 

(A)  Coumxenan. 

(B)  Non  OR    MlMORjtNDDM    WITHIN   THK 

SlATDTIOrFRADM. 
(C>  RtOHTa,  LlABILITU*,  HDD  Rbmbdih. 

(D)  PLUDixaa  and  Etidencb. 

(A)    CoN»IiHICT10N. 

It  it  undaddad  wbatbar  an  nDdarUkioe  hj  tbe 
ilvhndaat,  in  oooiidaTaiioii  Ihtt  the  pluntUa  would 
iliWOuntabillorBXcbaDgarorona  A  B,tbathfl,  tba 
ikltDdanl,  wonld  pay  lo  tham  aoch  aama  ormoDay 
u  ihould  ba  das  from  bim  to  A  B,  rarwDrkdonaby 
A  B.iaiKiMTaiitle.  ForJnniT,  UBrann.l  C.&F.376. 
(Alibott] 

Afaaraalia  intbaaatama,  "  Youmay  latL  bira 
•  oala  lo  ML,  for  which  I  will  ba  Boawanbla  at  any 
lima,"  i*  Bot  a  continning ^tnntia.  Bmitit  t.  Tiir- 
•,tr.  t  CbiL  9U9. 

Wber*  •  laaM  cmuioad  a  eoranant  br  A  B,  that 
iflba  laoant  did  not  pay  the  landlord  bia  rent  for 
rori*  dajri  aflar  it  baaaina  dua,  that  A  B  would  pay 
'>n  (Umand— tba  landlord,  htTing  declaird  ganerall^ 
iiKaloatA  1),  aaalffning  for  braaoh,  rent-airBar,— it 
»>■  UiMn,  that  A  H  iraa  not  gbacgaabia  until  sflBr 
I'.iiy  Atjt,  and  damand  mada.     SieUtmori  v.  TAi'i- 

\  f^o*  il  llm  TollDwiDg  gnarantia,  "I  haTagiran 
I  .1,  'iriln  in  purcIiMa  aolton,  and  aa  it  may  ba  to 
,;y  mlfnii<ttn  lo  liar*  bia  billa  on  ma  nagotiilad 
ihi*»|rh  fiat  h'lUMi.  I  hua  in  aaeb  ciaa  to  requett 
ii.w  yiu  will  bonnur  bla  draria  lo  tba  amount  of 
ilw*>  Iw  M*y  aaod  to  you  for  aala  on  my  i 


bilU  o: 


•  Hald,  I 


.■••Il  lor  iicKMlarIf  aicciiUd  and  paid 
r-iilaf  il.ia  Kvaranlin,  It  waa  juatified  in  honouring 
'  >  >1<n(i,  lu  lb*  amount  of  a  bill  drawn  by  C  on  A, 
.wl  i-iittimiMd  by  C  to  B.  aa  being  drawn  on 
,.,imi-t  III  K;  IhsuKb  aoch  bill  waa  in /act  diawn 
1^  ':  un  111* own  accouat.     Ogdnt  t.  Atpinall,  7  D. 

Au  ituitnuy  in  London  advancecTto  a  young 

.HirfH-r  raaWirig  In  tba  country,  the  aura  ofsej.  to 

.  ..  1...  ).)■  certilicala,  lie.      Tba  lattar,  with  lure- 

I  a  bond  to  tba  former,  with  acoodit; 


tha  London  attoroay,  a*  hia  igaat: 
bat  tbe  auretiaa  were  not  to  be  lialila  for  more  tbu 
iOOl.  At  tbe  end  of  tbrea  yeaia,  upwards  of  WA 
waa  dua  to  tba  London  allsraey  ;  but  more Ibtn  361. 
bad  been  paid  on  account  -,  TbeCoun  held,  iLuUm 
London  attorney  could  only  racoiei  6-U.  agaiut  ost 
of  lheiuretiea,iabeiii-  (linninount  of  tha  conuouinj 
guarantie.     finjiA  t,  /hi  -.,  .1  Law  J.  K.b.  10^, 

Where  an  ■gTeeiLi"it  (br  i!io  letiing  of  Bpulofi 
bouae  oonltiMd  ■  clnuso  "  ibat  ibe  plain tiSibnilii 
ba  liable  only  to  the  said  rent  of  dni."— it  wubolda 
to  be  an  angagemeut  lo  indemnify  agaiou  mj 
other  lenli  but  in  order  to  tender  tba  guiiuln 
liable,  on  a  apocial  Eount  framed  on  the  indedmitj, 
notioe  mnat  bs  gireu  to  bim  to  pay  the  leni,  lliivgb 
tbfl  plaintiff  may  recorvr  under  tbe  money  csuDU. 
Etant  T.  Cvrtit,  1  C.  ft  1^  ii96.  [Abbott] 

Where,  in  an  action  on  a  guarantie,  by  wbichlb 
dafandant  undertook,  "in  consiiiDnlion  of  Ibt 
plaintiffa'  giiing  J  S  a  current  credit  forailk.on  ia 
•rant  of  hia  failnre,  to  make  good  any  lea  dx 
plaintifia  might  aoatuin.  ddi  exceeding  4001."— ud 
It  appeared  that  tbe  plnintiffa  bad  renewed  bill*  of 
aichanga  aooept«d  by  J  ^,  witboul  giviaii  uj 
notioe  to  tha  dareudaiil,  nnd  wiiho'Dt  hia  auitwilT 
or  aaaani:    Held,  tbnt  it  was  unneeeaniy  l< 


billa  DC 


A  applied  loB  fin  ^nui 
A  refnnd  him  lo  C ;  C,oi 
the  amount  of  ibeordiT.  a 


awkloIilM 


HBked  for 

■  ^  applied  to,  inqoired 

•eing  laid,  aaid  "  Vn 
may  aend  them,  and  I'M  lalio  care  ibat  they  are  piii 
for  at  tba  time."  lie  was  afierirarda  written  lo.lt 
■coapl  a  bill  for  the  nmouni ;  lo  Hbiich  be  raplioi, 
that  ba  waa  not  in  <)^e  bobii  of  accepting  billa,  bot 
dial  the  money  woolil  he  paid  R-ben  tine.  After  diii 
B,  tbe  aeller,  wrota  toC  about  tbe  jrooda.iDd  apuin 
of  them  in  hia  latter  aa  goodawbiob  C  had  "guaniH 
toad  ;  and  tfatf  attorney  of  B'a  aaai;iDees  (wb«D  ba 
bad  becoraB  bankmpt)  wrote  to  A  for  the  maiKr, 
and  threatened  procen ;  bat  tbia letter  wua  rirculu, 

without  any  knowledgeuf  tlie  circiinuuix 


under  vbich  tbe 
on  tbiieTJden 


ebt  w 


:    Held,  lb 


if  A.     /ui«T%(!llTi),3 


ai  a  guarantor  of  tbe  debt  of . 
C.  Jit  P.  130.  [Beat] 

A,  B,  and  C,  carried  on  boaioeaa  oa  bonken.  '■ 
and  P  eorenantadby  deed.tbittbey  oroneof  then 
wouldpay  lo  A.BBDdC.tfaaaurnvoroisumrar 
of  ibem,  &D.  all  auma  wbicb,  until  a  spectlird  div 
(whiob  waa  Ibe  end  of  the  term  of  Ibe  pu-toenbifi. 
ahould  become  due  from  S  lo  A,  E  aud  C,  Ibe  lur 
Tifor  or  aunlTora  of  them.  A  died,  biviog  be 
qnealbed  hia  abars  of  tbe  conceni  lo  lnsFiecutor 
in  tmat  for  hLacbildren.  and  hia  encu  tors  iDterE«re< 
in  tha  managameDt,  and  ahared  in  ihu  proliu  or  ibr 
bank,  which  continued  to  be  carri<'d  on  upde: 
tbe  aama  firm  aa  before:  Held,  tlTit  the  d«^  o 
guarantie  did  not  extend  to  cOTeraiima  advauc^tll- 
8  by  tbe  bank  after  A'a  death.  Pmbtrlon  '.  Oel* 
6Iaw  J.Cbanc.  S5. 


la  <^  money  aa  ahoald      landnn 
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dafendftot  bad  called  to  say,  that  he  would  be  re- 
aposfiible  for  the  plaintiff :  Held,  not  a  sufficient  un- 
dertaking by  the  39  Car.  2.  Diion  v.  Broomjield, 
S  Cbit  aOb. 

An  instrument  signed,  and  dated,  and  containing 
the  following  words,—"  To  the  amount  of  100/.,  con- 
sider me  the  security  on  J  C's  account,"  was  held 
an  iniufficient  memorandum  to  bind  the  defendant 
under  the  Statute  of  Frauds,  as  there  appeared  to  be 
no  consideration.  Jenkins  v,  Reynolds,  6  B.  Mo.  86, 
SwcSB.&B.  14. 

A  guarantie  *'  agreeing  to  become  surety  for  A  B, 
now  your  traveller,"  is  sufficient,  because  the  con- 
tinuiDg  to  employ  him  is  the  consideration.  Ryde 
7,  Curtis,  8  D.  &  R.  6«. 

Where  goods  had  been  shipped  by  the  plaintiff  to 
R  S,  and  the  plaintiff  refused  to  deliver  the  bill  of 
lading  to  him,  without  he  obtained  a  guarantie  ; 
upon  wbidi  the  defendant  enclosed  a  bill  accepted 
by  R  S  in  a  letter  to  the  defendant,  in  which  he 
stated,  that,  as  R  S  had  accepted  the  bill,  he  gave 
bis  guarantie  for  the  due  payment  of  it,  in  case  the 
bill  sbould  be  disbon<Hired :  Adjudged,  that  the 
consideration  was  sufficiently  expressed  in  the 
guarantie.     Boehm  v.  CmmpbeU,  8  Taunt.  679. 

Where  it  appeared  on  the  face  of  a  guarantie  of 
a  bill  of  exchange,  that  it  was  given  to  secure  the 

gayment  of  the  half  of  the  freight  of  a  ship  chartered 
y  the  plaintiff  to  a  third  person:  Held,  that  thecon- 
aideration  was  sufficiently  expressed.  Pace  ▼•  Marsh, 
1  Law  J.  C.P.  69,  s.  c  1  Bing.  216,s.  c.  8  B  Mo.  59. 
A  guarantie  framed  in  these  worda*-"  I  under* 
take  to  guarantee  to  you,  (the  plaintiff,  assignee  of 
a  bankrupt)  tbe  payment  of  100/.  now  due  to  the 
estate  of  G,  a  bankrupt,  from  W,  for  articles  which 
bare  been  delivered  to  biro,  fw  the  use  of  his  trade 
or  business,  as  &c. — so  (bat  this  my  guarantie  shall 
sot  be  put  in  force  against  me,  for  that  sum,  for  two 
whole  years  from  the  date  hereof," — is  sufficient,  if 
tbe  de&ndant  in  a  letter  recognise  the  guarantie, 
and  request  forbearance  to  W,  as  the  correspondence 
and  guarantie  constitute  a  sufficient  consideration 
within  the  S9  Car.  S,  although  no  specific  cotisider- 
ation  sppear  on  the  face  of  the  guarantie.  Cos  r. 
Dupsld,  7  B.  Mo.  353. 

(C)  Rights,  Liabilities,  and  Remedies. 

A  factor  who  has  entered  into  a  contract  of  gua- 
rantie. is  entitled  to  his  commission  immediately  on 
bis  effecting  the  sale,  and  not  in  respect  of  the  event, 
which  is  merely  collateral:  Held,  therefore,  on 
error,  that  a  declaration  in  indebitatus  assumpsit,  for 
commission  due  for  having  guaranteed  the  payment 
of  goods  sold  by  him  as  the  factor  or  agent,  to 
third  persons  at  his  request,  was  sufficient  after 
verdict.  Solly  ▼.  Weiss,  8  Taunt  371,  8.9.  2  B. 
Mo.  430. 

A  party,  by  permitting  a  guarantie  to  remain 
dormant  an  unreasonable  time,  divests  himself  of 
the  right  of  calling  upon  the  surety  for  payment; 
as,  where  A  and  B  undertook  to  indorse  any  bill  or 
bills  S  might  give  P,  in  part  payment  of  an  order 
for  lace,  which  was-  then  being  executed  for  him, 
and  tbe  goods  were  delivered  to  S,  who  accepted  a 
bill  at  eighteen  months  date,  which  the  plaintiff  re- 
tained, without  making  any  application  to  the  de- 
fendants to  indorse  it,  for  the  space  of  serenteen 
months,  which  was  m  few  days  prenovs  to  S  beoooi- 


ing  insolvent :  Held,  that  to  make  the  surety  liable, 
the  demand  must  be  made  within  a  convenimit  and 
reasonable  time ;  and  that,  the  plaintiffs  having  for- 
borne to  den^and  tbe  indorsement  for  seventeen 
months,  and  not  until  S  had  become  insolvent,. they 
were  not  entitled  to  the  benefit  of  the  guarantie. 
Payne  Y.  Ives,  3  D.  &  R.  664k 

The  guarantie  for  the  performance  of  a  contract, 
to  be  afterwards  entered  into,  will  bind  the  guaran- 
tor, though  the  contract  contain  an  agreement  for 
liquidated  damages,  to  be  paid  by  the  principal. 
Motint  y.  Rolt,  4  Law  J.  K.B.  69. 

The  defendant  had  originally  given  his  acceptance 
to  A  B  as  an  accommodation,  and  security  ror  two 
acceptances  of  plaintiff,  and  which  were  subsequently 
paid,  but  in  fact  tbe  debt  continued,  the  bills  being 
paid  by  money  raised  upon  new  acceptances  of  the 
plaintiff,  which  the  defendant  knew,  and  did  not  call 
for  his  own  bill  to  be  given  up  :  Held,  that  it  must 
be  presumed  be  allowed  it  to  remain  as  a  security 
for  the  subsequent  acceptances.  Woodroffe  y.  Hayne, 
1  C.  &  P.  600.  [Best] 

A  person  gave  a  guarantie  to  be  answerable  for 
c£300  worth  of  iron.  It  was  afterwards  diseoyered, 
that  theyendors  and  tbe  yendee,  before  the  guarantie 
was  given,  had  entered  into  a  private  bargain,  that 
the  yendee  should  pay  a  greater  sum  than  the  mar- 
Jiet  price  for  the  iron,  as  it  was  delivered,  and  that 
the  excess  sbould  go  in  liquidation  of  an  old  debt 
doe  to  one  of  the  yendors :  The  Court  held,  that  the 
agreement  was  a  fraud  on  the  sure^jr,  and  yitiated 
the  guarantie.  Pideock  v.  Bishop,  5  Law  J.  K.B . 
109,  s.  o.  S  B.  &  C.  605,  s.  c.  5  D.  &  R.  505. 

A  person  who  gnaranteea  the  payment  of  a  bill 
of  exchange,  is  liable,  although  he  has  not  received 
notice  of  the  non-payment,  where  the  insolvency  of 
the  principal  takes  place  before  the  bill  arrives  at 
maturity.  Hoibrow  v.  WHkim,  1  Law  J.  K.B.  11, 
a.  c.  3  D.  &  R.  59,  s.  c.  1  B.  &  C.  10. 

An  action  lies  against  a  guarantor,  in  the  absence 
of  a  demand,  and  a  refusal  from  the  principal. 
hilUy  v.  Hewitt,  1 1  Price,  494 :  s.  p.  Magor  y. 
Wilkes,  5  Law  J.  K.B.  308;  Atkinson  v.  Carter,  3 
Chit.  403. 

A  party  who  has  become  a  guarantor  for  the  debt 
of  a  third  person,  may  be  arrested  and  held  to  bail 
on  the  common  affidavit.  Cope  v.  Joseph,  9  Price, 
155. 

A  partner  may  giye  a  goarantie  where  the  obli- 
gation has  reference  to  business  connected  with 
the  partnership,  and  where  the  guarantie  is  notified 
to  the  firm,  and  they  do  not  dissent  from  it  Ex 
parte  Nolte,  3  G.  &  J.  395. 

A  creditor,  pending  an  action  en  a  goarantie 
against  a  surety,  who  contests  the  question  of  his 
liability,  proves  the  debt  under  a  comsussion  of 
bankrupt  against  the  principal  debtor,  and,  by  his 
signature,  enables  the  bankrupt  to  obtain  his  certi- 
ficate, though  the  surety  had  given  him  notice  not 
to  sign  it;  the  surety  is  not  thereby  discharged 
from  his  liability  on  the  guarantie.  Brown  y.  Carr, 
3  Russ.  600. 

A  gnaranA  was  given  to  the  junior  member  of  a 
banking  concern  for  the  payment  of  a  sum  of  money 
to  be  adyanced.  The  money  was  taken  from  the 
partnership  funds,  and  the  borrower  made  a  debtor 
m  their  books :  The  Court  held,  that  the  junior 
partner  could  not  maintain  an  action  in  his  own 
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I  of  her  bfloj;  m 
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Mi*  mm  br  the  t»ifa  </  wnni  pot- 

hnUr  W  oljr  <»•  of  iImk 
4B.&C.66«.«.e.7D.bR. 


(») 


fitbfr  wu  dMd>,  on  I 

tba  MM!  of  the  utUor 

to  CODlider  whether  ha  ahiiiild  ba  ■ 

dian,  tdiiiig  theHttlnmaBtiBto  coui 

■ni  T.  SilwyK,  1  Jmc.  tteS. 

TbaCouitcnnatreiiiaTeitwtameQUivpinlLu, 
bat  will  ippoict  >  proper  peraon  to  (upenutend  ifat 
'      '         '      of  the  Ufut.     injtui 


ion.  f.f. 


.  BiebnliJu,  6  Mad.  175. 

Where  two  gnaidiBDi  are  appoiDted,  anil  one  oT 
fwrtia  tea  Aa  pajmaat  of  tbam  diea,  there  But  bea  MwappMitmenl.  Brad' 
"       '  '   " .-----^-      j^^  ^   BraiJuM,  1  Roaa.  318. 

Where  a  defendant  ia  the  |:aardiao  of  an  ioFul, 
and  being  a  co-defciidaiit,  pola  in  a  joint  iiiwer,  il 
UnSciaat  irheaignit  onoa.  Jnaa.  i  J.&  W.  jjj, 

Wban  a  ward,  after  he  baa  attained  full  agt,  pir- 
■in  bia guardian  locontinneDaDagiigiheprofiHtj, 
•t  tbetaqnaatof  the  ward,  and  babn  the  iccoualtf 
Ua  noeipta  and  pajmanta  during  Ibe  minoritj  at 
■atlled,  it  ia.aa  to  tbepropartj,aoOiiiiaiiBDmiri1ii 
goardianahip  ;  and  ba  moat,  on  the  iime  pnaciplt, 
•ocooBt  aa  if  thej  wen  tranaaotioia  duiicg  the  ni- 
■aril;.  An  injunction,  ander  thaaa  ciremuiUiict), 
waa  granted,  on  term*,  to  reatrain  procfedinjtiina 
action  by  the  goardian  to  recoTcr  the  balance  diimtd 
bjr  him,  on  account  of  tneaaotiona  after  hit  mil 
cune  of  aga.  UMiik  T.  liMiA,  1  Law  J.  Chtix. 
'-      "  S,  8tS.  138. 


■Til 


ebnt  Ten 


MwM  tkMM. 


_  a  b  J  the  d»- 

f  nU  aaail. 

P.  tir.  [Abbott]       

M  Ja>iaiarin«  anJ  prDof.— Tba 
gHiXi.  )tr  iW  deAndamI  to 

'    >.(_4it  •fnraawtt'fraa  tba  delinrj. 
Ik.^^Trm   Aa>  tfc.  ««ala  w«  deliw«i 

Ldai-  "wt;-ola.d.l.  far  th.  -o«th'. 
-     «aM    Aat  Ibia  ■»•  •  "^*«  "  ""»«» 
rt  »li,ali>nl  far  h<r  t»^I~~■^• 

!'._  ^ k_  Ji_LuaMii.   Mall  < 


red  of  by  thoae  nnd^r  i 

piopertj  ia,  tho  gnardiaai) 

joatifiaa  in  prereatiog  auch  elopanMnt. 

3o  xbtj  are  juadfied  in  atoppinr  her  elaia. 
Bvkttr.TaylcT.lC.hP.lOl.  [Ptili] 
Tb*    goardiaoa  of  a  young  lad*   directed  h« 
aoher  not  to  permit  hartoriait  areliiiog,  irbowu 
tarem-keeper.  The  ronag  ladj  want  toliia  bouK 
aerening  at  Chriatmaa.  whea  the  goaniiiiii 
police  oSicara  to  bring  bar  iwij.    Ilit 
•par  raAuad  (o  let  her  go,  ind  brought  u 
action  of  Ireapaaa  agaioat  the  offleara,  Thej  pleidid 
the  general  iaaue,  and  a  rerdict  waa  giren  for  J'iO. 
The  Coon  bold,  that  tin  daaaagw  vera  eicevn, 
and  tbat,if  the  facta  had  bean  pleaded  is  juiti£nu«, 
ther  thought  that  there  would  b«T«  been  in  luwn' 
Flmiag  T.  ProJI,  1  Lav  J.  K.B.  1 9i. 


to^ac 


r.l  .U<»li>ali>nlfcr  b»  lU  I~~"W.  •?!'"»'  of  mot*  (h«.  a  >[ 
.b.  ««^v^i^A«.^T  '»*-*?'•*'•«■''  ';  "•??'  -ilhin  certain  U^ 
»  l.«  J.  CJ".  ««.•.•-  5  Bing .  ».•.  c  1M.&  P.      ^^,„  gnnpowdar  I 
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rt,«,k-i..WT«»SWfartj( 

M  Ik*  IwMiH  it  t^  •*<•**- 
i.«   I   rba«wvTA 

..  ;.t  iCji-'S*!^  i  tk.  Crt.     J^  '■ 


GUNPOWDER. 
It  ia  doubtfal  whether  the  lllb  tection  of  iba 
•Otata  It  Geo.  3,  C  16,  which  probibtia  lli«  kMping 
I  apedRed  quantity  of  guopander, 
limits  there  Baowd,  is  ipplicable 
iaad  and  depoaiud  for 
aacDrily  within  thoaa  Umila.     Ilai  t.  Bttucktnip,  5 
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An  kataei  corTiiu  cnai  «u4,  ia  not  BuitaiiiUe  to 

laaon  pracaadiap  fiooi  an  infanor  ooiut,  nolaaa  it 
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ippam  that  llia  darendint  ia  wtuiJlrorTirtaBlly 
incsltodr.  MitcMlT.  MUckttm,  1  B.  &  C.  513, 
I.  c.  <  D.  &  R.  7X3 :  a-  r.  Pibur  r.  Forsyth,  S  Uw 
r.  K.B.  (60,  *.  c  4  B.  Ji  C.  401,  B.  0.  6  D.  &  R. 

Ndlbar  >t  tommon  liw,  nor  nnder  iha  31  Car.  S, 
^  1,  dnaa  Ibairritoriwbmcvrpiii  iaaaa  u  ■  muter 
irconraa,  ID  tli<  Gnt  iDiUnee  ;  but  tha  ipplioCion 
Don  ba  gTDundad  on  iffidiTJt,  mi  than,  wheiher 
iie  writ  ilitll  or  sbdl  not  itiue,  ia  ig  tha  diacretioD 
if  tba  Court.     Rtx  >.  HvNiauie,  t  Chit.  (07. 

The  writ  of  Aateoi  curpiil  ad  liilijkiendum  on^hE 
lot  to  ba  inard  uof  eouna.butabtuaad  bj  motioo 
o  Iba  Court,  or  bj  application  to  a  judge  in  Tao- 
don.     ^nn.lUwJ.  C.P.  II. 

A  habnu  ccrpui  doea  not  lia  to  ramOTS  priaolicn 
dFwv.     Anon.  tKeo.  473. 

Tha  Conit  of  Eicbrquar  will  not  gnxil  a  habiai 
wrjni  to  auable  a  dafandanl  io  an  informilion,  wbo 
ii  conboed  in  a  eouatry  priaon,  under  aeatenee  of 
tnolher  coart  for  ■  libol,  to  iltcnd  at  Weatminiter 


s  aboutd 


0  bring  np  a  pet* 


(bat  a  priioaer 
aiat,  Ihtj  alwara  d 
bring  iLb  Jepoailion" 


apply  lo  ibe  Conrt  bj  whom 
AlLmif  Cettrai  j.  Hunt, 

Tbfl  Court  haa  not  pon 
BuiSnad  in  the  houae  of  c 
pnaecntion,  tbit  ba  maj  be  charged  in  tlie  cmtod^ 
Df  the  manhal  upon  a  bailable  wril,  and  be  rscom- 
niited  to  hia  former  euatodr.  Gathrii  r.  Ford,  1 
Lav  J.  K.B.  169.  a.  o.  4  D.  &  R.  «71. 

The  Court  will  not  ^nt  a  habtai  carpuito  taka 
a  peraoi  out  of  ■  priaon,  to  go  bafore  an  irbitntor 
to  gi>«  eridcnea  in  a  mallar  of  arbitration.  £i  parli 
Cn;Mi,3LawJ.  K.B.  106. 

Whtn  tha  Court  of  King'a  Bench  grant  a  hatiu 

—    ''  -       iriioaer  maj  be  admiltad  to  hail  tor  ■ 
dinct  ■  en-tioroT-i  lo  . 
court.    Rbi 
JLt"wJ.K.'B.5i. 

A  plaintiff  and  defendant  (riU  not  be  allowed  to 
nUade  togather,  lo  ramore  tha  defendaot  from  the 
priaon  of  a  court  of  inferior  juriadictioD.iDto  that  of 
IhtCoGrfof  Kiog'a  Bench,  aalhareWotfaerperaoiia 
ur  ba  nreindieed.  Caodfillow  t.  &BuTtu,  t  Law 
r.k.B.li3. 

eoTjiui  doea  not  lie  where  the  parly  doaa 
'  1  detained  a^nal  hia  eoDaant;  and, 
!fnsed  lo  diachar^  an  apprentica 
vbo  had  b««i  impreaaad  (rom  a  kiog'a  ahip,  on  tlia 
pnud  ibmt  there  waa  no  anch  allegation  by  the  ap- 
pnnliee.    Ei  ptirU  Gractt,  5  D.  if  R.  610. 

Ifamitof  katMmrpiKba  granted, on  the  groond 
W  (be  pntj  haa  bean  ill^allj  committed  by  a 
■agiunta,  the  judge  will  oot  make  it  ■  part  of  tha 
inla  for  Jnoing  the  writ,  that  tha  party  ahall  not 
■riag  an  actioD  agnioat  ihe  nagiainlai  Et  porta 
nu,  S  C.  &  P.  S95.  [Tanterden] 

(B)   RETdRKTO. 

An  nndar.aberiff,  who,  to  hia  rctora  to  a  Ao&aai 
Mpw  for  bringing  tba  body  of  a  debtor  on  another 
natter,  had  annexed  the  ongioal  wril,  waa  eicnaed 
Tian  retaniag  the  writ,  on  icl[Dowl«dging  thet  be 
tad  Ihe  defendant  once  in  bia  cuatody,  and  that  he 
na  at  large.     Ex  surM  iKt  Shrrifof  Won*$ltTihirt, 

iL.»j.it;B.35: 

Tbe  return  to  a  writ  of  habmi  cn^Bi,  amgniog  aa 
I  caoaa  for  tfaa  priaoner'a  detention — firat,  a  conric- 
DiouT,  ie«— isia. 


ikw  hr  trndgigliDg,  and  Mcond,  a  danrtioit  Irun  the 
DBTy — ia  not  impaacfaable  by  affidaTit  afaewiug, 
eilher  Ibat  the  priaonar  neret  bad  been  a  aeaman  in 
hia  Majeaty'a  ditt,  or  that,  auppoaing  him  infect 
a  aeamaa,  be  bad  been  illagillj  impreaied  in  tbe 
firat  inatanoa.    Ra  t.  Rogm,  3  D.  &  R.  607. 

On  tbe  relnm  of  a  by-law  to  a  Aelwu  corpiu  mai 
tauii,  ^procedtudo  cannot  be  awarded  to  any  cor- 
poration, unleaa  it  be  tha  Corporation  of  London. 
Rtt  V.  tkt  r'uinifrJatii  of  Warcattr.  t  Ken.  469, 
a.  c.  S  BuiT,  775, 

Where  ■  habtai  corpui  iaauea  at  common  law,  the 
priaoner  mar,  under  the  56  Geo.  3,  e.  100,  eonlro- 
Tart  tbe  trath  of  the  return.  £i  pari*  Bttthiag,  4 
B.  &  C.  196,  a.  0.  6  D,  &  R.  f  09. 

(C)   DlSCIiaiOE  UHDBB. 

A  defendant  haTing  puhliahed  •  libel  npon  tba 
Honae  of  Commona,  and  tbe  House  hanng  Toted 
bim  guilty  of  a  braaeb  of  their  priritegei,  and  ac- 
cord inglj  ordered  bim  to  ba  committed  lo  Newgate, 
during  their  pleaaure ;  and  Ihe  Spaaker'a  warrant 
being  rf^tumed  into  tba  Court  of  K.B.,  npon  a 
Jialnai  etrpui  aned  oul  by  tbe  defendant,  the  CooTt 
refuaed  lo  diMbarge  him  out  of  cuatody.  Rai  T. 
HMimitt,  (Chit. (07. 

Where  the  crew  of  aahip  aaapected  lobe  a  imug- 


a  iting'a  Teaael,  and  detained  fonrteen  daya  widiout 
any  warrant,  and  were  aflerwerda  brought  up  by 
AiAmi  Mrpu  to  ba  diacbarged,tbe  Court  refuaed  to 
diicbarge  ibem,  aa  it  appeared  from  the  return,  that 
there  waa  eauae  to  auapecl  tbem  of  felony,  but 
ordered  ibem  to  be  committed  to  Ihe  coatody  of  tha 
maiabel  of  the  Marabalaea,  in  order  that  they  might 
be  taken  before  a  competent  tribunal,  to  be  dealt 
with  acoordiog  to  law.  £i  porta  Krant,  1  B.  &  C. 
(58,  a.c.(  D.  &  a.  411. 

IFadefendanlia  brought  inloOOertuDderaAoiMJ 
ciirpHj,  to  be  charged  in  execution,  hia  bail  cannot 


HACKNEY  COACHES, 
miction,  hy  tbe  conuniaaioners  of  hackney 


m,  bytt 


in  charging  tha  defeudant. 


ipon  the  piTod  atreeta  of  London  and  Weal- 
minater,  cannot  be  aupported  under  any  of  the  ita- 
tntea  by  which  htckney  coaebea  are  licenaed,  aa  it 
waa  not  alleged  lo  be  a  hackatg  eoath ;  and  tbe 
offence  bv  ttioae  italalaa  ia,  lo  ply  or  preauma  to 
drivtfar  bire,  which  oinnot  apply  to  itage  ooacbaa 
taking  up  or  eeltiug  down  paaaengera.  Where, 
iheiefora,  tbe  owner  of  a  atage  coach,  lioanaed  to 
carry  puaangert  between  London  and  Hammer- 
milb,  waa  cqvieted  under  tbe  above  inlbrmation, 
for  taking  up  a  paaaenger  in  St.  Faul'a  Churchyard, 
and  aelting  him  down  at  Hyde  Park-comer  :  Held, 
that  au«b  conviction  waa  bad.  and  that  a  diatreai 
taken  by  virtna  of  it  waa  altogether  void.  CJ«ud  r. 
Turfity,  3  Uw  J.  C.F.  16,  a.  c.  (  Bing.  318,  •.  c 
9  B.  Mo.  595, 
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HAWKERS  ANi).PEDLARS.— HEAD-MONEY.— HEIR. 


By  the  present  genenl  law,  hackney  coachmen  in 
London  and  Westmineter  and  the  suburbs,  may  take 
their  stands  in  the  middle  of  aity  street  which  is 
thirty  feet  wide  from  pavement  to  pavemenL 

It  seems  that  the  power  to  remove  stands,  (in  the 
absence  of  any  local  act,)  is,  with  the  general  power, 
in  the  hackney  coach  commissioners,  subject  to  the 
approbation  of  the  Lord  Chancellor,  the  two  Chief 
Justices,  and  the  Chief  Baron,  for  tlie  time  being. 

A  power  to  commissioners  in  a  local  act  to  <'  direct" 
and  "  regulate"  hackney  coach  stands,  includes  a 
power  to  remove  them  from  any  particular  place ; 
but  not  to  direct  them  to  any  other  out  of  their  own 
district,  l^ex  v.  Rawlinttm,  5  Law  J.  M.C.  16,  8.  c. 
6  B.  &  C.  «3,  s.  c.  9  D.  &  R.  7. 


HAWKERS  AND  PEDLARS. 

The  Hawkers  and  Pedlars  Act  extends  to  persons 
buying  books  in  sheets,  and  making  them  op,  and 
then  going  from  London  into  the  country,  and  dis- 
posing thereof.     Moore  v.  KdwtrHt,  t  Chit.  213. 

The  50  Geo.  d,  c.  41 ,  authorises  the  manufacturer 
of  goods,  waren,  and  merchandise,  to  vend  and 
hawk  them  in  those  places  enumerated  in  the  f  3rd 
section.  But  where  a  hawker  sold  them  in  a  place 
not  mentioned  in  the  t3rd  section,  and  was  convicted 
in  the  penalty  of  lOi.  for  exposing  goods  to  sale 
without  obtaining  a  licence  for  that  purpose :  The 
Court  held,  that  the  defendant  was  guilty  of  an 
offence  against  the  17th  section,  and  therefore  liable 
to  be  convicted  in  the  penalty  of  10/.  Hex  v.  H'«6i- 
deU,  f  B.  &  C.  136,  s.  c.  3  D.  &  R.  360. 

A  hawker  subjects  himself  to  the  penslty  of  lOf. 
under  the  50  Geo.  3,  c.  41 ,  by  selling  tea.  as  such, 
without  a  licence,  even  though  by  the  If  Geo.  3, 
«.  46,  s.  6.  it  ia  made  illei^^l  to  dispose  of  tea  st  all 
in  an  unentered  place  with  a  licence. 

If  the  aetvant  or  agent  of  an  nnlicewed  hawker 
or  pe<Uar  sells  goods  without  a  licence,  he  renders 
hiroaeiriiable  to  the  penalty  imposed  by  the  Hawkers 
«nd  IVdIars  Act.  Km t.  Ai'Gitt,  f  B.  &  C.  14t,  s. c. 
5l>.v^R.3y7.  ^ 

A  cabinet«maker  residing  at  Ltftcssttr,  and  baviag 
%  slu>p  tbers,  aent  stckhI*  to  AAkjf  ie  U  ZomA  in  a 
cart  which  be  acc<4U)Minied  on  ibot  part  of  the  way, 
and  then  wt^ut  to  .t>^S  «?*  /•  a^^c*  by  the  mail, 
wbev^  he  employed  an  auctioneer,  and  sold  the 
giHHla  bv  auction  j  Held,  that  he  was  a  trading  per- 
a^m  tmvUiugl'rom  town  to  town,  within  the  ststute 
5t»  lm>*  3»  c,  41.  s.  r»  It  is  not  necessary,  in  an 
in^^^nativMi  R^r  penalties  under  the  atatute  50  Geo. 
5,  v\  4U  a.  r.  to  atate  that  the  defendant  aold  by 
auctuxw.vScx  bvoi^wing  a  room  or  ahop,  and  ex- 
i^v«i«j5  U»  mJv*'  bi»  j:\xhI»,  v\c.  by  retail.  Attorney 
\uH^'\it  v.  H  A>i^*^«*.  t  W  1^  J.  463.  ^  .  ,^ 

A  ^HMuictKvn  *^  th*  «  .^  ?i>  W.  3,  c.  f5.  9  &  10 
>> .  .1.  c.  f r.  •nd  3  \  4  Anne,  c,  4,  atating  that 
th««  d^^NiuWwt  -ex)H>aeilto»al«  as  a  ha'rker,  with- 
«^ut  aUo^»«K  **  th»t  h*  was  a  hawker,  which  is  the 
f^M^xwp  ot  iho  cnnti»»  was  holden  insulHcient.  Bex 
V.  i  M..V»  t  Krtt»  Ctir,  a.  o»  I  Burr.  610. 


IIKAU^MONKY. 


HEIR. 

.  [See  Dbsgent.] 

"  Lawful  heirs,"  applied  to  personal  piopertj, 
mean  next  of  kin.  Hayet  v.  Hayet,  6  Lav  J. 
Chanc.  141. 

*'  Heirs  of  the  body,**  mean  one  person  at  taj 
given  time,  but  they  comprehend  all  the  postaritjof 
tiie  donee  in  succession. 

Children  are  included  in  "  heirs  of  the  bod/;" 
and  if  there  is  but  one  child,  he  will  be  "  heir  of  the 
body,"  and  his  issue  will  be  "  heirs  of  the  bodj;" 
but  because  children  are  included  in  those  words,  it 
does  not  follow  that  they  must  mean  children  oaly, 
where  you  can  find  on  the  will  a  more  geneial  intnt,  ' 
comprehending  more  objects.  Jeuon  v.  Wtij^u  ( 
Bligh,  54. 

The  word  heir  is  understood  in  Scotlud  io  t 
diflerent  sense  from  what  it  is  in  England.  Id  Scot- 
land an  heir  may  be  the  person  pointed  out  bj  tbe 
flestination  of  former  settlements  of  an  estate.  la 
England  the  heir  takea  purely  by  descent ;  and  tin 
person  taking  by  destination  is  considered  as  a  por- 
chaser  ;  as  a  person  not  taking  io  the  quality  of  heir. 
Crfli</ur<<  V.  Cou<a,  2  Bligh,  667. 

In  Scotland  the  maxim  of  fn4frtuus  teisit  rtrva 
does  not  obtain  as  in  England:  a  prooeedia^  ia 
Scotland  to  take  op  hdtreditutjaeent,  ia  rather  agiioit 
the  estate  than  the  person ;  the  right  can  be  nide 
effectual  directly  upon  the  estate,  if  constitated  bj 
a  deed  containing  procuratory  and  precept  bj  la 
adjudication  in  implement.  Cratifurd  v.  Coulti,t 
Bligb,  686. 

Children  bom  in  the  United  States  of  AiiierieB 
since  the  recognition  of  their  independenea,  of 
parents  who  were  bom  there  before  that  time,  bot 
who  continued  subjects  of  the  mother  oouotiy,  aie 
entitled  to  inherit  lands  in  England;  si  though  their 

Sarents  may  have  settled  io  the  United  Ststesaad 
ied  there,  subsequently  to  the  recognition.  Dcti. 
Auehmuty  v.  Muicatter,  4  Law  J.  K.B.  311,  B.e.  1 
B.  &  C.  771,  s.  c.  8  D.  &  R.  593. 

M^here,  fbom  the  lapse  of  time,  a  person  mast  ba 
neeessarily  presumed  to  be  dead,  it  may  also  be 
presumed  that  he  died  without  issue,  no  faotappe8^ 
ing  to  lead  to  a  contrary  presumption.  Dae  4,  OH- 
wU  V.  Wooltiy,  6  Law  J.  K.B.  286,  s.  o.  8  B.  &  C. 
M. 

An  heir-at-law  is  not  entitled  to  have  a  esse  ssot 
to  Isw,  if  the  construction  of  the  will  be  deir. 
Mttddle  V.  Fry,  6  Mad.  270. 

A  woman,  seised  in  fee  of  two  adjoining  tone* 
ments  known  by  two  names,  by  her  will  devised 
her  tenement,  naming  one  of  them,  to  her  daaghtar 
then  married,  with  the  power  of  making  a  will  The 
daughter  took  possession  in  1797  of  both  the  tene- 
ments, and  in  1807  she  died,  snd  the  husband  after- 
warda  held  them  as  tenant  by  the  courtesy.  In  1801 
the  husbsnd  granted  a  lease  for  ninety  •nine  years  of 
the  premises,  and  received  the  rent,  until  hia  death 
in  June,  1 815.  In  the  meantime  the  heir-at-law  of 
the  teststor  died  in  1815,  and  his  son  aflerwaids 
recovered  possession  of  the  tenement  not  named  in 
the  will:  The  Conrt  held,  that  the  son  took  the 
tenement  bv  deeeent  from  his  father,  and  waa  liaUa 
to  pay  his  bond  debts.  Buthby  y.  Dixon,  3  Law  J. 
K.B.  14,  s.  c.  3  B.  k  C.  298,  s.  c.  5  D.  &  R.  126. 
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Tbougb  a  tcniul  bt  life  <ru  bald  to  b«  Inble  to 
Iceepdairn  the  inteml  of  debts, — ^et,  if  he  be  beir- 
al-lin-  as  icell.  and  pit  olLarwiae  proiidsd  for,  he  ia 

cAiiliHl  10  niuinl<.'iiiiiea  M  igaiml  the  mnundar' 
num.    Jlurgiy!  v.  ,l/^io*j,  1  Turn.  174. 

tba  beiral  I>i9  n  <|uii)t,  and  lie  ia  not  liable  lo  pajr 
coau,  tbouglj  ill''  i~&iiB  be  found  iguDitliini.  Tuchir 
r.St«gCT.  I  M'<  i..|.ltY.«S. 

An  ul|llil'^s(M'[JL^'  ic  i  will,  of  Giitsen  ot  eigbteen 
ytatt,  dH6  DOt  i^:^'  rlijde  an  beir-al-law  rram  obtain- 
ing an  iuuc  of  .Icmaiit  til  u#R,ai  the  Bcquieacanco 
aeastMif  Is  hjr  [^a  liair-at-law  of  bia  rigbt  mail 
hasucL  11  in  ["^inKiriaw  would  btubim  of  bis  light 
to  bring  IB  ly :  tiiicnl,  or  it  mult  be  ihewii,  tbit 
lbs  coititqu<'Tic<  >  or  bia  acqnIesceDCe  bare  plaoad 
tlo  adietsp  piinv  i  u  ■  wotae  lituatiDn  than  be  would 
oIliaiKiiP  U^y  \'-n  in,  as  if  be  bad  paid  off  in cum- 
briBoes,  ic.     ( r:,  iVfrT.  SaigiT,  13  Price,  H9. 

if,  durin;z  t],i'  I .  I  c>L.Tess  of  a  eanse  for  eilsbliibing 
a  Kill  igaiii^i  911  li.irat-law,  beonlj  crou-exaniiiie 
lb*  Hilneui'S  (:i!  liie  vill,  be  is  entitled  to  hi*  coMa: 
■file  eximinc  uliii^gHi  in  chief,  he  ia  not  entitled  j 
but  in  no  lucb  cane  tre  the  coata  deeraed  agaioal 
him;  thoDgb  if  bo,  u  |daintiff,  aaaka  to  set  aaide 
ill,  liter  any  cMtfidenhle  lipae  of  lime,  ba 


Al'Clel.  445,  a 


.  Price,  607. 


HJGHWAY. 

[SceCEirtoEAEi,  li4«L0SDRB,STATtiTE,aiM]  Wat.] 

(A)  Ciiv -TiTiTioH  AND  Dedication. 

(C)  ConivissioNEBS  AND  Trustees. 

(D)  RbI'ARATLON. 

(£;  itTornna  UP,  chanoino,  and  divert- 


(A)  C^-- 
II  >•  not  "vj  :. 


D  Dedioation. 


0  that  a 


wbich  are 
It  ia  not 


r  IS  not  a  ciinaga 

:  lucre  ire  soma  kindsof  carriages, 
'■■■  or  too  bigh  to  pass  iloDg  it, 
a  nteassary,  in  oidet  to  prove  a 
c  highwajr.lpsbetrthat  tha  pariah 
wa  suopioa  it  by  repairing  it.  Uix  r.  Lym,  3 
U-  J.  K.B.  <)-.'.  s.  c  5  D.  &  R.  497,  s.  a.  1  C.  & 
P.5»T. 

Where  a  turnpilin  net  detcribed  "  the  roads  from 
A  to  the  loim  of  li.  aid  from  thence  to  C,"— Held, 
"'      '  i£^  B  is  sicluded.     " 


r,  3  Ken 


■efora 


I.S76. 


injury 


.  .  ifeudant 

liaring  leri  >n  :!n  .1  ur  bia  bouse  open  ;  it  appeared 
Ihiiibs  houii.'  ''  .-.  aituiteinan  unfiniibed  street, 
vbicb  comiTiLiiLii  :•  d  vitbsnolbsr  ilreetatose  end, 
■ad  an  open  liill  .ii  t)iB  other;  buttbatit  waspsrad 
ud  lighted,  Di>l  II  .cdaa  a  publis  road ,  and  the  oc- 
eupien  linJ  >,..  i,  rnTid  accordingly:  Hold  (o  be  • 
oSriEDt  dedicuii.,:i  io  tba  public,  to  entitle  tbe 
pluBtiff  lo  rrcovvr  for  tbe  injuij  be  bad  sustained. 
Jirmiv.  bran,  4  L.iwJ.  CJ>.  144,  s.  o.  3^ing.  44r. 
A  public  footnay  o'ersrown  lsi>d  iseitinguisbad 
^J  an  act  of  purliuntDl,  bat  is  used  iiotwiUi stand- 


ing as  before  for  tnentj-yssrs.  Tbii  is  not  STidenee 

oft  right  of  way,  unless  it  be  abewn  that  tbe  Crown 
ha*  consented.  Harprr  v,  CAarJantvriA,  3  Law  J. 
K,il,  165,  S.C.4B,  6iC,  674,  a.  c  8  M,  &  R.S7t. 
Wbere  a  land.owuar  suffered  the  public  to  use, 
for  aaTcnl  yeara,  ■  road  tbrougb  bi)  estste  for  all 
purpoaea,  except  that  of  carrying  coals,  and  such 
road  during  Ibe  Erealer  part  of  tbst  time  was  re- 
paired hv  statute  duty  :  Held,  that  thia  wm  either 
a  limited  dedication  of  tbe  road  to  tbe  public,  or  do 
dedication  at  all,  bnt  only  a  hcenee  rsTOcable ; 
and  that  a  peiaon  carrying  coals  along  tba  road  aAar 

QuaTt,  trbelher  thete  may  be  ■  partial  dedicalioB 
of  ■  highway  to  the  poblic.  JUar^ uii  d^  Stafford  t. 
Ce^nry,  5  Uw  J.  K,B.  105,  a.  c.  7  B.  in  C,  257. 


(B)    SURVE, 

a  highway  ia 


ThB  fact,  that  a  highway  ia  not  thirty  feet  wide 
at  the  place  whe         "  "  -  ■      ■- 

en  able  ■  surrey  or  to  taJie  it  down  under  13  Ueo.  3, 
0,  TS,  a. '64,  unieas  it  ba  placed  on  aspot,  which 

•o  placed  there.     Laaen   t.  Kaj/i,  3  Uw  J.  ILB. 
113,  a.  ciS.U  C.  3,  8.  c.  6  D.  &  R,  10, 

The  aessioDS  hsTO  no  jnriadictioD  orer  the  nir- 
Tsyora'  ■coonnts,  unless  ue  items  bSTs  been  dw- 
aliowed  by  a  magiatnte  as  directed  by  tba  genenl 
highway  act,  13Gec3.  Rtx  i.  Jtutictn-JSimeTitt, 

5  Uw  J.  M.a  65,  a.  c.  5  B.  &  C.  816,  «.  c.  8  D. 

6  R.  733. 

Tbe  special  seMioni  under  13  Geo.  3,  o.  78,  bare 
no  authority  to  examine  a  aurteyot'siccouDts,  unless 

magistrate,  and  by  bim  reieired  to  the  aeasiona  for 
judgment,  on  tfao  details  apecilically  objected  to  by 


thai 


lagiali 


Accordingly,  where  a  migiitrste  referred  to  the 
special  seaaioDS  the  acconnta  of  s  surreyor,  witboat 
bsTiDg  first  examined  tbem  himaelf:  it  was  bald, 
that  the  special  aeiaiaui  bad  no  juriadiction.  Iter 
T.  Juificst  ^  (*>  Narllt  R^iig  of  Yiniakin,  5  Uw 
J.H.C.6S,a.c.  6  B.  &  C.  lat, 

A  sarreyor  of  highways  is  not  bound  to  sltend 
tbs  meeting  of  tbe  magistrates,  when  ihey  proeeed 
to  apportion  tbe  statute  duty  and  tbe  composition 

Ha  most  be  aerred  with  Ibe  order  msde  by  ths 
magislralea  st  such  meeting,  whether  he  attended 
or  not;  and  tbe  time  for  gitiog  notice  of  appeal 
against  ^e  order,  under  the  4  Geo.  4,  a.  9S,  >.  B7, 
does  not  begin  lo  ran  unlit  be  has  been  so  ssrred. 
Rb  t.  Juiticei  of  LanfaAin,  6  Uw  J.  U,C.  119. 

>  Trustees. 

ners  of  a  turnpike 


(C)  Com Pdiasio NERS  ai 


If  the  t 

road  lerel  B  liill,  and  Ell  up  a  Talley,  WLUOUt  gOLDg 
on  tlia  adjoining  land,  and  the  work  is  performed 
neilbei   negligently  nor  oateleasly,  ibey  are  not 

law,  (or  an  injury  which  tbe  owner  of  tha  adjoining 
premises  nny  hsre  sustained  in  eonsequsnce  of  that 
alleratioa  haiing  been  made  by  them  in  tbe  road. 
BoulMu  T.  Cnwthir.  2  Uw  J.  K.B.  1S9,  i  c.  J  B. 
&  C.  703,  s,  c,  4  D.  &  R,  195. 

Trualcei  of  s  public  road  are  not  indiTidaslly 
liable  lo  an  BClion  for  an  injury  sustained  in  con. 
sequence  of  nagligenco  in  the  rojiaira  thereof,  unlaas 


tiM]r  [Mnoiully  iotarfiin  in  tb«  conduct  lad  mnwp- 
DaDtof  neb  >B*in. 
Mmalj  orarlookiiig  workmen   eagagad  in  repiir- 


i«r  or  tlCniog  k  TMd,  tad  deuriDg-  the  workmen  li 
like  preoDtioiil  anini'  ~     ''  ■       .    -■ 

poUio,  is  not  fnoh  ma 


hipptmin; 

]  liability  JD  *  tniilee,  in  cue  in  accidsBt 
aUll  ncear,  ia  conaequanc*  oF  tba  daageroin  itiu 
or  the  >Md.  Humphrtyt  y.  Utar;  6  Law  J.  K.B. 
69.1.  c.  IM.  ftR-lBT. 

Tba  letting  to  hira,  bj  a  traitae  of  a  tumpike- 
Tiad,  of  bonaa  ind  carta  to  a  peiaoo  who  had  cod- 
traded  (o  repair  tbe  road,  iha  trnilM  knowing  that 
tlier  were  (o  be  naad  for  that  rspalrinr,  is  a  Istling 
t»  Lira  "  for  the  uia"  of  Iba  road,  witLin  Cba  tcnna 
et  BKtion  6Sol  e.  1(6,  3  Gao.  4. 

In  a  Dolice  of  action  agaiait  a  Cmalea  of  a  tum- 
jiika-road,  lo  reooTer  penutiearorlaltingharaaaand 
carta  to  a  peraoo  wbo  had  conmatad  to  repair  Ihe 
r>ad  (in  order  that  thtj  migbt  be  need  in  that  re- 
fairing,)  if  the  DOtica  profeai  ta  alala  Ihe  pariah  in 
which  the  Dffenee  wai  committed ,  a  rariinoa  helween 
Ilia  eTidanca  and  the  notice  will  ba  falaL  Touns 
V.  Whit;  *  Law  J.  K.B.  61,  a.  c.  S  B.  &  C.  tl5, 
1.  c.  T  D.  &  R.  eio. 

Conmiaaiooara  of  roada,  bj  eieeeding-  tfaair 
antboritv,  render  tbamaeliea  liable  to  in  infonna- 
tion.    ill  *.  RagiTi,  t  Ken.  37S. 

Ilia  commfaaiouara,  under  an;  local  paiing  act  in 
Ida  metropolia,  majr  aue  in  the  name  of  ihair  clerk, 
Lodar  the  general  act,  57  Gao.  3,  e.  99,  a.  IfO, 
although  their  own  local  act  maj  dinct  them  lo  ana 
ii  the  name  of  aootber  paraon. 

Uackara  are  paraon •  within  ibe  deacrintion  in  the 

Knaral  act,  a.  bt ;  and  (ba  aaaignaaa  of  bankrra  are 
ibia  lopay  tlie  full  amount  dua  to  tbe  commia- 
rion^ra,  i^i  prefaranca  to  tlie  othar  creditora.  Friat 
t.  lltlUud,*  Law  J.  K.B.  fT7,  (.o.  5  B.  &  C.  611, 
n,  0.  B  D.  &  R.  384  !  «.  P.  DmijtHi  t,  flo/IsHrf,  4 
Law  J.K.B.IT8,a.o.SB.4C.M«,a.c.8  D.  ft 
U.  4.13. 

UnderSI  Gao.  S,o.ll3,(iha  Birmingham  Paring 
Act,)  a  dafandanl,  In  whoaa  li?our  a  Tcnlict  ia 
Inuiid,  la  enliiled  (o  treble  coiti.  Htli  v-  Smili,  9 
J«w  J,  C.I>.  tea.  t.  c.  t  Bing.  t67. 

If  a  paiaon  la  named  in  a  turnpike  »ol,  aa  one  of 
th*  Iruileaa  of  a  lurn pike- road,  and  fau  acud  aa 
nch.inil  liaan  ra«ogniaad  aa  a  trualea  bytheplain- 
llir,  Ihajiidue.  It  tba  trial  of  a  cauia,  in  which  the 
■UMiliKii  III  )il>  111!*  to  act  Is  not  the  matter  diractlr 


I'lHOIIKM  II 

Ml  allnw  evIdKnaa  lo  ba  gWan  on  the  part  of  tbe 
iJalHIln',  to  ahaw  llial  Iha  paraon  haa  not  taken  the 
mill  iiiaMirlliadlobatalianbjr  truataa*  of  roada  bafote 
llwyVfl  aa  au'ili,  J'rllihard  T.  W«ih*r,  3  C.  &  F. 
Ill  [Vau||li«i<] 

(U)   ItlPAlATfON. 

UB«ra  -Wliathar  ■  panon  la  liable  to  be  rated  lo 
Ilia  r*|i*)f  iif  ill*  lilifhwija,  where  he  lata  hia  tithea 
liiiHi  t"'  *"  J**'  *"  *^*  MTaral  oooopiera  of  the 
UiiH,  turn  miiUU  tliar  lata*.  Rix  t.  tht  JuitUtt 
„l  Hmil-0hiimihli;tU.aiK.6fi9,:<i.lB.UC. 

liiiir'f     W<'*lli*'  >!'•  InhablUnta  of  an  extra- 

I Iiiml  liamUl  era  In  tl."  aama  aitoalion  aa  the 

li,lial>li>iil*  "t  •  parlali,  with  raapcct  to  being  bound 
It,  lAjwIf  aNd  "fwrid  ■  eworaon  highwej.    lUx  t. 


tht  Maiitami  rf  £ 
D.  &  B.  39B. 

By  a  prirata  isdoMTB  act,  tbe  great  liihea  pit. 
able  to  uie  reetorofa  ptritb  were  iboliibod.iDdtLa 
commiaaionsra  were  diiccled  "  to  aaceriBin  tbeaet 
Tstue  of  tbe  titbea,  and  to  aSx  &  fair  anDiiit  ml 


able  lo  the  repair  of  the  hi);)iwDys  ii 
tbarMitot.    Hmt.  lati,  .-)  Law  J.  M.C.  65,at.5 
B.  &  C.7(W,  a.c.8  D.ic  It. -Ij?. 

No  action  lie*  againal  jusllccsror  a  dirtresiDndcr 
a  conviction  fi>r  not  doing  Eialuie  laboui  on  tlie  bigd- 
waya,  where,  by  reaaon  of  the  plaintid's  occo^^in; 
land  wilbin  tbe  pariah,  tlie  mn^iatritea  baiejutK- 
,  diction.  A  [veacriptJTe  exetnption  in  resp«<t  oF  Ihi 
pvticular  eatate  or  haulet,  s)>ould  be  pleaded  « 
given  ia  aiidence  before  tbe  magistnlea,  ormadt 
ubject  of  an  appeal  [o 


Theai 


I  upon  the  plaii 


duty,  orcooipound  fo'r  i 

pariah,  end  bad  ne^ecled  id  do  tbe  work,  bm  did 
not  notice  the  compoation  :  Held,  ibel  it  wai  ua- 
neceaaary  to  do  ao,  or  lo  elate  tlial  the  plainlifitepl 
a  team  ;  for  that,  ifhe  did  not  keen  a  teim,  m  hid 
compOBsded  for  tbe  itatule  duly,  that  wai  a  oiiltv 
of  deleuce,  which  ougbl  (o  huts  been  urged  bj  hi> 
in  auawer  lo  tbe  complaint.  Fauciit  w.  Fi^lh,  i 
LawJ.  H.C.44,*.  c7  B.  k  C.S-ii.i.  c.  I  M.  !i 
R.  lOf. 

The  information  of  tbe  surveyor  of  bigbnji, 
opon  wbicb  jualicea  of  tiie  jieare  are  autboriKd  bj 
the  IS  Geo.  3,  c.  78,  a.  94,  to  make  preaentiE<nu  cf 
highway*,  8lc.  out  ofiepair,  must  be  given  by  isur- 
Teyor  of  tbe  townabip.  paciab,  or  place,  in  wbicb 
the  highway  preaented  ia  ailuate.  filu  t.  lAt  inKa- 
bitmli  of  Pytingdali,  6  Un-  J.  BI.C.  27,  a.  c  1  li. & 
C.438,a.c.  iSf.  &H.  17(3. 

The  Court,  upon  an  aSciavit  being  produced,  Ihit 
>  way  ia  in  repair,  will  loi  ([uash  an  iadtcunml 
againat  a  pariah  for  not  repaiiiog,  but  the  defrDdiil 
Riuit  plead  guilty,  and  con-cut  lo  a  nominal  in. 
Rb  r.  Linaimbi.t  Chit,  S14. 

An  indiclmeat  againat  an  eitra- parochial  liioilet, 
for  not  repairing  a  certain  pan  of  a  commoamd 
ancient  highway  in  the  hanilut,  alleged,  iLal  ibt 
delendanta  ought  to  repair  ilii'  stiid  biglmsr,  wbn 
and  aa  often  aa  it  ahould  b>'  ii>'Ct'MBry  :  Held,  lo  be 
untenable,  aiace  it  muil  ii)ij,i:;ir  on  Ibe  face  of  la 
indictment  for  not  repaitiii<;  a  roed,  tbai  ibe  paiti» 
indicted  are  liable  aa  of  common  ri-^ht,  orabeo'  tlial 

rial  have  repaired,  either  the  particulat  road,  or 
all  roada  lying  within  the  diatrici.  Itia  v.  Iijidii- 
liRta  e/Kingtaum;  t  B.  &  C,  IW,  a.  c.  3  D.  ii  K. 
39R. 

Where  a  judge  certiCea  tlint  tbe  defence  to  aa 
indictment,  lor  i>ot  repairing  a  highway,  wis  fri- 
Toloua, — the  defendant,  by  obtaining  a  rule  nis  la 
■rresttbe  judgment,  does  col  deprive  lb?  proaecaior 
ofhiacoata.  Smi  t.  Inhabiianisi-f  :ii.  JoKii.eM.li 
S.130. 

A  pan  of  the  inhabitants  ufa  parish  ealered  into 
an  a^vament  with  apariahioui^r,  wLo  bad  pieaeated 
aroadiu  it  for  want  of  repair,  lUai  he  ehoufd  aUy 
proceeding*  on  that  preeentmi<ni — that  Ibe  inhabi- 
tanta  ahould  allow  him  a  auin  of  money  lawatdi  tlie 


loDa  tbtnia  ;  Tit  Court  held,  thai  %  (leclmtion, 
D  irhicb  it  tru  (Tsired,  that  that  part  of  tbe  iaha- 
littDti  hid  perfOfBiad  Ibe  agreement,  but  that  the 
tiubioDer  had  not  lepairad  tbe  niad  or  witbdrafin 
be  preaentmeDt,  wai  bad  on  genermt  denjurrer. 
(JTrioT.  Grtttnmm,  4  Law  J.  K.B.  13. 

(E)  SiornNe  df,  cbanoiho,  and  divbitino. 

Am  anaiit  is  the  tnmiDg  of  a  nad,  giran  under 
Iwfaand  lod  mai  of  an  agent  to  ths-partj  through 
rhoaB  lud  the  road  U  to  paa*.  i*  iasafficianL 


three  deaoriptioiii  c 
giien  b^  the  55  Geo.  S,  e. 
ht  eeabmed  and  inrolled  il 


of  Iha  land  at  the  tinw  t}ia  order  wai  made :  Held, 
that  auch  order  waa  inaoffieient,  and  could  nol  ba 
carried  into  exeoution.  Eii  r,  Jutlittt  of  TinihiaK- 
Aire,  I  D.  &  R.  51. 


In  in  order  of  Juaticei  for  atopi 


highway  under  tbe 


atopping  n 
55  Geo.  S. 


3,  and  the  order  i 
the  Quarter  Seanona 
laM  aeit  aftar  Ibe  expiration  of  four  ireeki  from  the 
int  daj  of  (iTing  each  notice :  Held,  that  the  com- 
lutitian  at  the  four  ireeka  waa  from  the  Grat  day  of 
HTing  that  daaeription  of  notice  which  ia  laat  pob- 
itbed.  ReiT.ib  JiulifMD/'frmI,  1  B.  &C.6tf, 
.  c.  aa  jtci  T.  CrriK,  3  D.  &  R.  6. 

Smite— Tbal,  (o  tn  order  (or  direrting  a  road, 
ude  b/  joiticei,  under  the  IS  Geo.  S,  e.  78,  the 
van  u  the  owuera  of  the  laud  tbrongh  which  the 
0x1  it  lo  paat,  ia  not  eaaentiaL  'Rtx  t.  Catvm,  S 
X  li  R.  36. 

When  juiticea  bad  nude  an  order  for  diverting  a 
igbwij,  auting  that  the  new  road  wai  to  paaa 
brough  Iheludiof  Ibe  late  T  J,  and  that  the  iuaticea 
Lid  i«eited  eiidsnce  of  the  conaeal  of  the  laid 
'J  inbialifelime:  Held,thattbe  order  wai  inralid, 
I  it  did  not  ifaew  that  T  J  wu  the  owner  of  the 
■tile  It  tbe  lime  when  the  order  wai  made,  itti 
.  Kirk,  1  B.  Jt  C.  «1,  a,  c.  t  D.  %  H.  St. 

The  noticei  of  holding  a  apodal  aeisiona  for  the 
<upoae  of  dJTerting  a  puUic  higbwaj',  when  giran 
9  Iha  jniticei  of  the  peace  of  the  county  ictiog 
rilbio  the  diatiict,  mnet  ba  giren  by  the  high  con- 
tiUe  of  the  handred.    Jtii  t.  }vawa  of  Sumy, 

Uw  J,  K.B.  146,  a.  a.  5  B.  &  C.141,  i.  c.  7  D. 
t  H.  857. 

Bot  a  notioe  dgned  by  the  chief  conetablea.  and 
nred  by  a  peraon  acting  nnder  their  anthority  on 
M  imticea  of  the  diurict,  ii  e  notice  given  by  the 
ign  eonatable  or  other  proper  officer  within  the 
wauingoftbeaUtDlelSGeo.  S,c.  7B,  a.6t. 

Upon  a  rule  for  a  manditnun  (o  compel  the  Mi- 
iona  to  inrol  ID  orderof  petty  leMiona,  for  atopping 
p  a  footway,  there  being  fair  ground  for  beliering 
»t  many  peiaoni  had  been  milled  by  the  pnbliaheo 
aecription  of  the  footway,  and  had  therefore  neg- 
icled  to  giie  notice  of  appeal,ths  Court  made  a  rule 
1  let  in  the  appwl,  fiai  t.  Jtatica  of  Suffolk,  5 
<w  J.  tic.  «,  a.  c.  6  B.  It  C.  110,  ».  c.  9  D.  St 
1.11. 

An  order  made  by  jnaticea  of  the  peace,  under 
:at.  5.'>Geo.  3,  c.  68,  i-  t,  tor  itopping  up  an  old 
ighwiy,  and  aeliiag  ont  a  new  one,  mull  abew  that 
:  ia  mide  with  the  oonaent  in  writing  under  the 
and  and  aeal  of  the  owner  of  the  laud,  through 
'hicb  the  new  highway  i>  propoaed  to  be  mads. — 
Vhere  an  order,  under  ibii  ititute,  recited  that  the 
laticethad  receiTf  d  aTideoce  of  the  eonient  of  T  J , 
aq.,  in  bii  li^time,  to  the  new  road  being  carried 
aroDgh  bia  landi;  bj  writing  under  his  hand  and 
aa],  and  it  appealed  that  another  prnoo  waa  owner 


new,  that  the  way  waa  unneceiaary  ;  and,  thereforo, 
an  order,  merely  atiting  that  ilie '  >  juaticaa  bad,  upon 
view,  found,  or  that  it  appeared  to  them,"  that  the 
way  waa  unoaoeaiary,  ii  bad.  Ra  v.  Jiu(i«t  a/' 
Wareaunkir;  6  Uw  J.  M.C.  106, 1.  c.  B  B.  &  C. 

By  the  general  Turnpike  Act,  3  Geo.  4,  c.  If6, 
a.  86,  it  ia  enacted,  "  Thai,  aftar  any  new  road  iball 
ba  completed,  the  landaor  gronndi  conilituting  any 
former  roadi  or  road,  or  ao  much  and  luch  part  or 
parti  thereof,  a»  intba  judgmentorthe  tmateea  may 
thereby  become  uieteaa  or  nnneoeiaary.  ahall  and 
may  be  stopped  up.  and  diacontinaed  aa  public  high- 
ways, (unleaa  leading  orer  some  moor,  heath,  com- 
mon,  unculiirated  land,  or  waste  ground,  or  to  some 
church,  mill.  Tillage,  town  or  place,  landa  or  tene- 
ments, to  which  aucbnewroid  does  not  immediately 
lead,  and  which  may  therefore  be  deemed  proper  b> 
be  kept  open,  either  ai  a  public  or  priiate  way  ot  * 
waya,  for  the  uae  of  any  inhabitant  at  large,  or  any 
indiiidual  or  indiTidaali")  :  Held,  that  Uia  excep- 
tion did  not  take  away  from  the  truiteea  the  power 
of  stopping  up  tbe  roada  therein  mentioned,  fanl  left 
them  at  their  diacretion  to  do  ao  or  not,  and  tbere- 
fWe,  that  the  trustees  might  stop  up,  and  give  up  to 
the  owner  of  the  adjoining  land  an  dd  road  leading 
to  s  church,  &c.  to  which  the  new  road  did  nol  im- 
mediately lead.  Dt  Btauvmr  *.  Wtbh,  f.  Law  J. 
K.B.  7B,  a.  c  7  B.  &  C.  t66,  s.  c  1  M.  &  R.  Bl. 

The  right  to  appeal  against  an  order  for  diverting 
>  botway,  appears  to  rest  on  5S  Geo.  3,  o.  68,  a.  3, 
which  does  nol  inrest  the  aeiaiona  with  power  to 
giraoosti;  and  not  on  13  Geo.  3,c,  T8,b.  BO,  which 

After  notice  of  appeal,  againit  an  order  of  two 
juaticaa  for  diverting  a  (bolway,  the  jaUicai  givo 
noiice  to  the  appellant,  thai  they  had  abandoned  tbe 
order,  which  was  accordingly  never  filed  with  the 
clerk  of  the  peace  :  Tbe  justicei  at  the  next  aeaaions 
have  no  power  (o  award  tbe  appellant  costs  incurred 
in  preparing  to  tiy  hia  appeal.  Ra  v.  Wivg,  3 
Law  J.  K.B.  tOl,  1.  c.  4  B.  &  C.  1B4,  a.  c.  6  D.  & 
R.  313. 

A  notice  of  appeal  againat  an  order  for  stopping 
upi  public  footway,  muat  atite  (hat  tbe  appellant  ia 
a  parly  grieved.  Six  v.  Jiulico  of  Eaa,  5  Law  J. 
id.C.  65,  a.  c.  5  B.  &  C.  433, 1.  o.  7  D.  &  R.  658. 


HIGHWAY  ROBBERY. 
[Sea  RoeBEHV.] 


HOLIDAY. 
-ing  the  morning  service  on  the  5lh  of  Novem- 


K.«?S-;?rS.VLD(G. 


^ 


i  4ti--  ni:^^3tF-—»0CSE-BHEAKING.— HUNDRED. 


•>»■«.  '   £lin<r(  T.  tht  Hundnd  ef  Si.  firinlli, 
6  L«ir  J.  K,B.  371,  a.  c.  8  D,  &  C.«l. 

Tbe  lesBSe  of  a  finn  biTing  quitted  tbaprtniM 
dsmiaed,  in  the  middle  af  ihe  liaj  bimii,  lU 
■lewmrd  of  tbfl  )c4»r,  wbo  resided  at  tLe  i'Matttt 
■  mils  and  k  qnariBr  from  tba  faiiH.eiiiplajtdnl 
paid  KYen]  peraonn  lo  get  in  tba  bay,  igd  tl«  pc- 
•ouM  employed  bad  poueBion  of  tin  bira,  oJ 
B*ed  Ibe  itablai  on  Iba  farm  with  tbeirUiBiad 
booca.  AiiBDdBratawBrd,irjia]i*adUlba^iMn 
rf  fira  milas  from  tba  firm ,  fflipfrioleoiJeil  tts  sua- 
li>e  panof  tha  wotk.  Some  of  tbei«prraiMiliiiii( 
wilfnll^r  deatrojed  \ij  fira.tiB  ilewuiof  lEi 
t  giT*  in  hia  eiamiaation  upoa  «ib  bdn 
Uw^uaticei:  Hitd,'lbat  tbs  penont  <i]iaW)»- 
•eaaoD  of  llie  bam.  anil  used  the  atiblei,  nn  lb) 
penons  biTing  tba  cara  of  tliB  pMiniiK  wilia 
tlta  meiniDg  of  tiie  act,  aud  llial  tbcf  Du0 
to  bare  bean  aiaminad.  Diiit  ofSummar,  ik 
luiabilanll  oftla  Hundrtd  if  Uttt,  4  B.  i  C.  IS, 
•.e.  6D.  StR.*47. 

Tbe  aumjaatim]  required  by  sUt.  9  G«.  I.tM, 
1.  8,  to  be  awom  to    before  a  mtgialraU,  \j  ill 
of  premuaa  irilfully  aet  OD  £re,  moilitiM 
mat  ■■  be  doaa  not  know  tba  penoa  oi  pwwanln 
wilfbllj  aet  £ia  to  bii  premiaei,  or  sny  oj  IJm,"  <t 
it  wiil  not  aupport  an  action  againat  tba  limilrW. 
r.  It*  Hunifrvd  of  itfulfiinl,  3  Uv  J.O. 
i.e.  6D.  g(R,  10. 

parwn  hHi  some  atacka  of  oaCi  and  liiy  Bit 
ilyhuraed.  He  immediately  gate  tba  loliw 
required  bj  Ibe  Black  Act,  9  Geo.  l.cil  Hii 
atock  being  ioeured,  be  receired  tbe  amouiiioriii 
loM  froio  tbo  iDiurancQ  company.  He  iftervu^ 
brougbl  thia  action,  for  tbeir  benefit,  agiinu  ^ 
bundred  :  and  the  Court  beld,  tliatba  coddiuii- 
tain  iL  Clarfc  t.  the  InhabilanU  i^  Blvtkiai.t Ur 
J.  K,B.7...c.aB.  &C.  i34.a.c.3D,lLll«9. 

Tbe  clauie  in  ibe  9  Geo.  l.giiiiigaii  icIiobU 
tbe  parly  gtigTad  againit  tbe  bundrad,  for  lay  If 
mage  auatainad  under  301.  by  meana  of  Hit  mlM- 
fully  and  maliciously  aettiag  fire  to  any  bouM,  &<■ 
ia  repealed  bj  tbe  S  Geo,  4,  c  33,  and  a  umiiiVT 
ramad^  giren,  altbougb  tbe  injury  haa  niit  )«" 
eommilled  by  a  liotoua  and  tumultuoot  tmeaVij- 
Hti  T.  llu  Juttitu  o/"  SomtTHt,  4  B.  &  C.  913,  •■  «■ 
7  D.  &  R,  383. 

Tbe  aUc^atioQ  in  a  declaration  on  Ibe  Blut  M, 

9  Geo.  I,  e.  H,  tbat  notice  wai  giiea  lo  "dinn 

inbabitaoUof  tbe  parish, "  is  aofficwnt,  after  Tardid, 

.  notice  lob* gtm» 

joma  town.TUlip." 

bamlat  near  to  Ibe  place  of  tbe  fire."  ButifaridtaM 
ba  produced,  tbat  tbe  peraoos  to  n-hom  notice  ■•> 
giTSU  lived  at  detached  bousea,  tben  tbe  W^ 
vrould  )iass  for  tbe  defenduiti.  Rtaii  r.  ihi  Hiaiid 
of  Kingiiury,  i  Law  J.  K.B.  158, 

Wbere  tba  deolaration  alla^  tLe  notice  ef  a 
ire  lo  bare  been  giren  to  the  pnrwA,  instead  of  tbt 
(sua,  villBfi,  or  hanUtI,  aa  required  by  tbe  act,  1^ 
Court  held  it  an  immateiial  objeclioo  aHeriardicL 
In  an  action  on  tbo  9  Geo.  1 ,  c.  S9,  a.  8,  agaiul 
the  hundred,  lo  recover  ibo  value  of  a  atackafMxa 
slleged  to  have  been  vilfullj-,  maUcinualy,  sad  tr- 
lonionaly  aet  on  fire  :  Held,  tliat  in  order  loeuppMl 
allegation  that  tbe  fire  was  wilful  and  nnlkiwil, 

Stoiag 


I   S  &  S 

••hana.g«ld- 

i*i>l,  tlir[v».v*i  that  eridaace  of 

suLturtini  •■  iadiclBeal   Jbr 

.  A„.^Mi.  I  ft.  St  R.  CC.R. 


llOt'tlK.HHKAKlNG. 

[S#»  St*r.  T  Ml  ti»\v  «.  e.  tr. «.  fO.J 
;  <\f  tMNw*  ^  ht'im-twaliag,  whrn  no  peraon  i* 
.  >V  W  Mv4  iwUhlolii-d,  uii)««  it  ba  prarad  that 

H.>»t;tt  lo  vlistiii^uiah  •  luati's  faatlUM.  Bar  T. 
,.    I  l\,\  i'.l'^t.  H'wl] 

.  iwWwalLimt  in  lh»  lUv-lima,  39  Elil.  c.  13,  , 

....,Ht«atu*iiW«)i<lab«ilanby3&4W.&M.      altbougb  that 

■'  aome  of  tba  inbiUiitaote  of' 
\ .  ofH'uJiX  i>w»t«l  nf  his  olargy  ly  tba  Uttat 
,,.!.<,  M  Willi  |iita*Ul  lbou||b  out  of  tba  boose  ; 
^  ikiuiUK  and  •Iwlliiiu:  i>u»  wbo  bieaktin  andsleala, 
1  )4i'hKiK>'>l'"''l'i  ll<«brMVin|tind«Btehag.  }Ux 

^,.«.j.iU..\  ».(•,(;.». .Wti. 
HUNimKn. 

lH«»m.T.\«Hi;i>.4,e.t7.] 

t  l>uiMli<H.  Miilahpil  «B  a  ilwallinit-bousa.  ibougb 

,  t  iwpil  ■■  aMi'ti,  hut  uawl  tur  two  ynn  prarioua 

„.  l<uiliiiiH  ■*  *  I'**"' '"  which  atnir  and  timber 

ilo'ii   iu|'l  >   livid.  UUI  lu  b*  aitbac  bouae  M 


IDIOTS.~IMPERTINENCE.— INCLOSURE. 


ifficient  to  udtluce  reisonible  eridenes  to  Mtlafy 
idmiadi  anbe  jur/  lUt  U  did  not  iriw  (torn  m 
BcLdeiiiHl  or  innocflnt  <ftuM.    Rti  T.  tht  Inhabitanu 


5Biy  fbr  B  piitj  «bo  ipplis*  to  Iba 
.  rpine]/  in   respect  of  an  injury 


inith  uctiona  of  3  Geo.  4. 
ion«  on  appeal,  m  nell  u  the 
'Blt:f  SesBions,  may  eismina  tlis  part/  griered.  Rtx 
.  W<llJt.  4  Law  J.  K.B.  67.  . 
By  lbs  BUck  Act,  )  Geo.  1,  c.  II.  it  ia  Telonj 
wn]-  pcraoDS  uiiluwfullj  and  malicioualj  to  de. 
tn)jtre»  Id  a  placiation,  and  the  inbabitiDte  of  tbe 
ondnd  are  madu  nnawBnble  far  damag«a  far  tbs 
Qjurf  1  Tbe  Court  Leld.  tbat  it  was  neceasary  tbat 
be  act  ihould  bo  done  from  a  malicioua  motire  to- 
rarda  the  owni^r  of  ibe  (reea. 
WL^re  snwe  {^I'Tsdns  bad  set  Gre  to  *  plBntation, 
the  adjoioinK  plan- 


II  thi- 


■tot  a 


niba, 


•hich  tli«  af  r^Miiiiuicod:  Tbe  Court  b eld,  tbat 
bercirta  nol  bth-  ividjnce  tbal  IhelolterpIaDlation 
idhson  bumeitVium  mlice  to  its  owner;  and  con- 

eiinat  the  hundred.  Curlii  T.  tki  Hundrtd  of  Gad- 
IV,  i  Law  J,  K.B.  «!5,  a.  c.  S  B.  &  C.  S48,  i.  o. 
i'D.SlR.  73. 

The  9  G«a.  1 ,  c.  'Ji,  a.  7,  directs  tbat  iLe  inbabi- 
■nlB  oftbe  bundrcd  ara  to  make  latiaftCtioD  Tot 
[amieet  ocmioned  bj  cetUin  acta  Lberein  men- 
ianed ;  quder  Ibis  ttalule  il  waa  bald,  tbat  tba  aD< 
ion  mnel  if  b;Mu;;lit  igainat  all  tbe  iubabitanti 
rthe  hondti'il ;  iiijJ  iTie  drclaratiou  being  agaioat 
iro  only,  wss  :irljiiilRfd  bad  in  arrest  of  judgment 
arJtjmv,  7'ej,.,.,i,  1  Uw  J.  K.B.  119,  a.  c  « 
).&  R.  430.  B.  c.  I  IS.&C.  304. 

Two  of  the  inbalutanta  of  a  town,  wbicb  ia  not 
ilvilFd  wiihin  a  bondrcd,  an  not  entitled  to  tbe 
MCI  of  dcrrndiD^  an  iction  brougbl  agiiiut  tbem, 
>  racoTei  the  damonea  done  bj  riatona  aaaembllea, 
nderSrCeo.  3,  c.  19.  Sti  J.lhi  Juuictt  of  King'i 
.im>i,9Lai'  J.  K.B. 'ig,!.  o.  3  B.  &  C.  147,  i,  c. 
"O.  !t  R.  778. 


n  tb*  nntter  of  an  idiot,  ba  not 
lan»7  General,  it  ia  nnaTulable. 
1  Jac;  161. 


IftlPERTINENCE. 
[Seo  Plf.admo  and  Fhactice.] 

INCLOSUBE. 
[Sea  Ari'or.TioiiMEiiT,  and  Common.] 
A  recent  rii^lii  f'-uuded  on  an  incloaute  onderm 
t  ofpsrliainiiii,  '^ooB  not  make  a  distinction  with 
^rdio  gcneiiil  l.nv.  CwlitT.  Gr(m,  llPrice,r36. 
Where  a  fidil  kitbiea  allotted  under  an  inclDBUre 
to  plant  >  quickMt 


bedge  round  it ;  a  large  drain  or  ditcb  ia  a  saRoient 
bonndary.  Ettiir.  Amitm.l  Law  J.  KB.  i4,».o, 
1  B.  at  C.  TO,  a.  o.tD.k  R.  161. 

A  being  aeiaed  in  fee  ofa  measua^  and  landa  in 
Dondraw,  and  alao  of  the  litbea  iuutng  out  of  the 
aame,  deriaed  all  his  freehold  meaauage  and  tene- 
ment, and  all  the  proGta  arising  tbeiefTom,  to  hi* 
wife  for  life,  with  remainder  oier. 

In  1813,  an  inelosure  took  place  in  Duadnw 
nndar  an  act  of  parliament ;  meetingi  were  dul^ 
bald  for  clainu  bj  the  Gommiaaiouers,  of  which  no 
olaima  were  made  by  anj  parties  for  aquivalenta  in 
lieu  of  tilhea  ;  and  an  allotment  waa  made  and  aet 
oat  to  the  defendant,  in  reapeet  of  the  above  meg- 
mage  and  lands,  no  part  whereof  waa  eipreased  Co 
be  in  respect  of  tithei. 

In  18tO,  tbe  commiaiionen  not  baring  executed 
their  award,  thej.  at  tbe  reqneat  of  tbe  lesaor  of 
tbe  pleiotiC  allotted  part  of  the  befocs- mentioned 
allotment  to  him,  aa  an  equiralent  for  and  in  raapect 
of  (be  (ithea,  he  claiming  tbe  same  under  the  co- 
heirs of  the  teitator ;  and  contending,  tbat  they  did 
pass  by  the  word  prs/id,  in  thetestalor'awill ;  Held, 
in  ejectment  for  that  portion  of  land  so  set  out  fin 
tithes,  that  the  lessor  of  the  plaintilf  was  barred, 
haring  neglected  to  make  his  claim  within  tbe  time 
limited  by  tbe  General  Incloiure  Act. 

"  Whether  tbe  word    "profits" 


:.  2Bing.  IIB,  s 


#cr«m,S 
9  B.  Mo. 


By  an  incloaure  act  which  passed  in  1761,  com- 
niaaionera  were  empowered  to  make  allolmenta, 
inln-sliu,  to  the  rector  of  the  pariah  of  Waddiaghan 
nim  Soitltrbi),  within  tbe  adjoining  townships  of 
W  S,  and  A,  in  lieu  of  tbe  tithes  belonging  to  the 
rector,  and  ariBingwitbintbeaame  lands  and  grounde, 
tbe  award  of  the  commiasioners  to  be  final,  unless 
appealed  agaiost  within  aii  months,  aaving.  how- 
eTer.  the  rights  of  persons  other  than  those  to  whom 
allotments  should  bemads  in  respect  of  their  seveial 
interesls.  Underthisact,  tbe  commiasionera  allotted 
to  the  rector  landa  in  A  and  S.  in  reipect  of  tithee 
and  glebe  to  which  he  waa  there  entitled ;  and  in 
W,  ID  respect  of  glebe,  but  made  no  specific  albit- 
meutin  W,  in  respect  of  tithes:  tbe  rector  not 
harinK  appealed  against  the  award,  in  I8f5,  sued 
for  tithes  in  W  :  Held,  that  he  wu  not  barred  by 
theststnte,  the  commissioneis  having  made  no  allot- 
ment in  reapect  of  tithes  in  W.  Thorpt  y,  Caoptr, 
f  Y.  &  J.  4«. 

A  private  incloiare  act  which  has  a  ctauae,  wbich 
declarca  thafno  item  oi  charge  in  the  accounta  of 
the  commissioners  shall  be  binding  on  the  parties 
concerned,  or  valid  in  law,  unless  the  same  shall 
hBTe  been  duly  allowed  by  a  msgistnte  in  tba 
manner  therein  appoiaied,  does  not  lake  away 
an  appeal  given  by  a  subseanent  clauie.  "  to  the 
party  grieved  by  an;?lhing  done  in  pursuance  of 
that  or  the  general  incloaure  act.  declared  to  ba 
binding,  final,  and  concluaive  :"  And  held,  that  the 
allowance  of  the  accounts  by  a  magistrate  did  not 
fall  within  thia  eicBplion.  Rii  v.  thi  Jtutlea  of 
Cumbtrland,  1  B.Si  C.  64. 

Wherean  incloaure  act  empowered  commissioner* 
to  Bx  and  aettle  ceitain  boundaries,  and  to  inaerl  in 
(he  Bwani  the  description  of  the  boundaries,  and 
advertise  tho  Mms,  and  then  the  award  wai  to  be 


2M 

fnal :  It  WM  b 


INCLOSURE.— INCONTINENCE.— INDEMNITY. 


Man,  that  a  nriniM  bitiraan  tba 
i  tba  ><rird  r«nder«d  tbe  iKttr  of 
Rix  T,  tin  InhaUlanU  ef  WiiMnck,  4 
S«.«.«.7  D.&  R.  Wl. 
■ulboHiJDg  coiDiTiinioDen  to  miks  itmiU 
inuD  incloMd  lands,  and  daclirini  ihat 
n  of  inGloaed  lands  abill  ba  antitled  to 
Ihii  hsrbtga  of  tba  roadi,  in  lueb  minnat  as  tlia 
commiaaionara  abiU  awaitl,  doaa  not  aaChoria*  tham 
10  Hell  tha  barbagv  bj  auction,  or  otbarwiae,  to  ooa 
iD<<iiidoal  Mdunonsr.     itoinut  r.  lUiun,  f  Chiu 

Djtbe  ^nanl  Tnolonrs  Act,  41  Gao,  3,o.  109, 
commiasioDara  an  ampoirered  to  ast  out  print* 
roada,  which,  wben  ant  not,  an  to  b*  kapt  in  repair 
by  Ilia  ownai*  of  the  allotniFDU:  Hald,  ibal  ib* 
commiMionai*  huJ  Doaatbority  for  laTjing  a  nM 
for  mnkiDg  tucfa  roada.  Falmmth  T.  KitKrrdtat,  3 
B.  ft  C.  B37,  a.  0. 3  D.  &  R.  664. 

lly  a  local  Jocloiore  act,  oomiuiaiioDera  weta  em- 
pnnersd  witb  the  ordar  and  ooneairenea  of  two 
innf;iilratea  to  atop  up  a  certain  iraj,  and  diaoon- 
tiiiiio  iDj  of  the  roada  or  waj*  tbrongb,  orar,  or  in 
iIk'  sijeaof  the  incloaad  linda  ;  tbe  ^nenl  inclo- 
Bi>n<  Dtt,  41  Geo.  3,  0.  109,  a.  8,  prDTHling  that  in 
BiK  li  sloppiag,  &e.  iba  aame  ahall  in  no  eaia  be  dona 
niiliovt  tbe  concumnea  and  order  of  two  iuaticas, 
Biiil  avob  ordar  aball  be  lubjeot  to  an  appaaT:  H^ld, 
llinl  tLia  aot  applied  •qaallj'  to  a  fbot-waj  ;  and, 
llii'refora,  that,  allbongb  it  might  ba  the  intention  of 


Waate  landa,  ondar  nbi 
eoni,  aia  incloaad  by  tinue  < 
pTiDg  lo  the  lard  ooa  aiitei 


for  gall 


tbera  ire  matt  of 
th  part  of  llw  irbili, 


y  the  c 


MsitM  1 1 


a.  by  01 


aer  aaif  tba  act  had  noi  , „ 

that  lord  made  a  wa^n-vrav  icroii  an  iDolDcit. 
•ad  dug  up  tbe  u^oinin),'  noil  lo  nUe  tbe  loi pun 
of  tbe  graand  lo  ferm  a  leiel  road.  The  Csirt 
bald,  that  tba  qaeatioD  fa<  iha  juiy  irii,  vhclliii 
or  not  the  road  anderasiiat  aucUasi  pnnUelDU 
woald  bare  made  OT«t  Lis  onD  linl:  ibof  iIb 
bald,  tbatbehsdarijbt  lo  i  a  kg  the  idjoioig;  mil 
to  niak*  it  ■  level  mt.  Abvia  t.  i'lHXan,  1  Ian  J. 
K.B.  9«,  a.  e.  t  B.  &  C.  I'Ai. 

In  an  act  of  parliameDi  for  iDcloaing  a  pirid)  BQ 
direction  trai  given  as  t<i  i)ie  place  in  wliiiii  llw 
awanl  ma  lo  ba  depo'iti'ii.  The  comoiiiiii«u> 
nre  it  to  ibair  clerk  aad  ^  lii^iior.  who.CDmfiii! 

{lennitted  aveiy  panaa  t:n  inspect  uvba  i1>hi|1< 
proper.  Tbe  chuichiiar>K'n3  lad  orenKfi ippliFil 
(o  the  Coart  lo  have  the  Lin-,ird  giiea  up  u<i  i>J>- 
aitad  in  the  pariah  chem.  !>u[  iherule  nuiiiehii^ 
wiib  coBla.      Wartnalni^  ,„-?.  a  U«  1.  K.B.i 

The  aolicitor  to  the  Ai-l-  m[jiiU,  being ilBCkrtU 
tba  eommiaaianera  UDd<>r  li  JNcloKira  act,Ioui>' 
rormaiioD,  admita.  on  tii .  r.ijminaiioa,  ihtlbelw 
in  bii  poaaeaaioo  the  Ori^.n.il  inird  of  the  oupiik- 
aioaeia,  which  ought,  aci  <.irding  la  the  act.  Iol>'> 
bean  depoaitad  in  the  punih  cbest:  Ihoofb  il  ii 
■worn,  that  the  production  of  the  original  iiviiu 
tbe  bearing  win  afford  mniiria)  eiidgnn  fetlbtn- 
Uton,  the  Court  will  not  iiiaLi?  an  order  m  lb:  tii- 
cilor  for  the  productioa  of  iIls  deed  al  llie  hHri^< 
Atton^  Gaa/roJ  r.  fi<rhr/ry.  1  Law  J.  CbuK.3>' 


>ii.i|',  to  alop  it  up,  yet,  that  a 
t,'-,-  i]  |ireTiau>  order  and  conourteneaot  twojuatiaaa, 
mil   die  noiise  nqoired  by  the  local  aot,  did  not 
uli  :io  Ritiogniah  it  within  tbe  maasing  of  aeo.  II. 
)l  iihr-1.  Ka»J,  9  Price,  58. 

V  pnblic  footway  peaaed  over  a  r-^f"^  into 
nut  aiTosa  a  fann-yaid,  to  a  public  road  on  the 
[i!f<  r  side  of  tha  farm-yard.  By  a  local  act  for  in- 
Fli  'ini:  ibe  cocnmon,  filing  power  to  divert  and 
SI. .  Lp  roada  orar  it,  it  waa  provided,  tbat  tba 
r--.:  [iiinianerB  aboald  not  diaerl,  or  lani,OTitop  op 
u'. '  ,ili  road  Itttd'aig  oMr  ullur  parti,  ttgt  Is  t«  n- 
i:  ■  il,  witboot  tbe  coocuirence  and  order  ef  two 

jii-tiiff.  Tha  eommiaaioDeiB  awarded  tba  pnUio  th*  aniration  of  eight  m 
ffvin-ey  over  both  cloaea  to  bea  private  footway;  tba  offenoa  aball  have  bi 
Hi-IlI,  ibat  ibe  M  right  of  public  (ootvray  reoiained      laynan  only  ;  ihcrebre  ii 

[  b4lb  oloaaai  for  the  coocnirenoe  and  order  of     tion  to  anch  anita  agaiaai 


n-yanl. 
5B.& 


^  lary  under  the  pioviao  i_  __ 

i-c.  S,  e.  109,  a.  8,  (tha  general  Inoloaure  Act,)  in 
\Ut  10  eitingaiah  &»  poMic  right  orar  (be  allot- 
1  lit  r/eonnoB,  a*  wall  aa  that  over  tbe  Iub-t 
...»T.  finrtea,  4  Uw  J.  K.B.  fir,  i 
'i:!,a.c.8  D.&  R.t99. 

\  ndar  a  private  aot  for  ineloaiag  lands,  wbicb 
iiiTiiiwda  pronaoAat"  if  any  parson  should  think 
ni^etraggnered  by  anytbiag  done  in  paraoaaoa  of 
i>  said  act,  aioept  a«  to  auob  aots,  deteminatioas, 

proceadinia  of  the  said  eoauniaaioaen,  as  an  by 
1  suid  act  dincted  to  be  final  and  eoodosive,  ba 
K  iijipeal,  &0."  Held,  where  one  of  the  commia- 

:  <<is  named  in  the  act,  and  two  joalioei  of  die 

I  0  tiad  ordered  a  road  to  b*  atopped  up,  tbal  an 
)"  il  against  suob  order  lay  to  tha  leaaiona,  tbera 
111^;  DOibing  in  tba  genual  locloani*  Act  which 
iik.'i  ibe  deleraaiaatioB  of  tbe  justieee  final  and 
'ulusira.     Rn  v,  iln  Jnitim  of'tht  Wat  RaJiiv 

i  TMin, S  B.  &  C.  R8,  a.  0.  3 D.St  B.  306. 


INCOKTi^■E^'CE. 
Tha  t7  Geo.  3,  a.  44,  doctaring  ibatnawl^ 


Md.  ttipli""" 


Ftm,  t  Add.  414. 


INDEMNITY. 

[See  Bom,  PtiNOtraL  a\d  Si  hetv,  and  Vnnoi 
ajinPuE.insER.] 

Tbe  Coort  bold  tba  4  Goo  4,  c.  I,  ac  ut  «• 
"  indanuify  aach  person:..  .Vc.  is  bare  omitted  lo 
qualify  themsetvee  for  oBin'S  and  emi>laymoDU,  ai 
Mr  extending  Ibe  tins  UmiU'd  for  those  purpoaMR- 
■pw^ively,"  tobaapniip.'ciiro  aa  welLu  ■"'^ 
■pactiTe  en»«meDt.  )a  rf -['.ii'iimii.  S  B.  &  CM- 

Tbe  obligee  in  an  iader^Njt}- bond  on  being  dun- 
aified,  baa  an  immediaLc  i^l.t  to  be  reimbuiiei< 
CAetleMTV.  ICaUn-.SKe 


Tbe 


a  bond  U 


damnify  tb«  original  less'-ts  against  the  cocenUQ 


INDICTMENt— (Wbbu  n  lies— Fou). 


lMI>in*d  in  th*  oriKinil  1mm  ;  ba  (Anwirdi  qoiti 
im  oniotij,  tba  bonM  U  Uft  nnUnUitei],  lod  tha 
iiigiDal  Imwm  ■»  oliligMl  to  par  lbs  rant  reurrad : 
Jh  uugfnea,  baring  aubaaquanU}'  taUraed  to  Eng- 
■nd,  BuikM  a  oompromia*  with  them  for  the  ■urn 
Wb  dna,  in  laapaot  of  bis  DDn-parrorauDoa  of  tha 
xrrcnaDti,  and  ahortljaflarwardigoM  abroad  i  tbaj 
laniw  tfaa  hooM  to  a  pation  who  coadnuM  in  paa- 
Haaion  till  iha  end  of  the  tann :  Held,  that  thi« 
■oda  dT  doaliiR  with  the  praaiMa  doM  not  gin  tha 
wgiiM  inf  tiua  in  aqnitj  toialiaf,  agaioti  ui«  legal 
tSeatofbiabo^.  AmUntii  ^.  BaiUy,  1  Ratt.  SIS, 

If  A  u  tba  danie  of  B  eomiDeiiea  an  tction  hi 
^  bMafit,  A,  being  liable  to  tha  attornej  for  the 
Boela,  atj  nwiDtaio  u  action  againat  B,  on  aocb 
iaiUainilj.  altboagb  be  bH  not  paid  tba  attorney. 
B^bKkT.L^lFfll,tC.ltP.1^9.  [Abbott] 

Eantia  being  Mid  in  k»ti,  anderconditiooa,  atating 
ibtl  tbaj  wan  •object  to  certain  perpelnal  pajmauta 
to  the  nuals  of  N,  and  lo  an  boapiul,  which  want 
lobe  cbufed  <n  and  paid  b;  the  porcbaaar  af  Lot  1 
odIj  :  Held,  tbal  a  dted,  by  wbieb  the  pBrohaaer  of 
Lotl  granted  aient-obai^  af  eqnilinKiiiDtto  tma- 
teM,  lo  iadsnaiff  the  other  pnicJiaMia,  with  a  eora- 
■aat  to  igdeBmiiy  tham,  WM  a  inSoient  indemnitya 
CimmtjM  T.  Stttdt,  1  Jao.  630. 


INDICTMENT. 

(A)  Wbebe  it  Ufa, 

(B)  Poax. 

(C)  Etidinob. 

[Sm  CUTIORABI,  PLUDINO,  Bnd  PlACTICE.] 

<A)  Whbmith™. 

Aa  ladictMiaBtliM  for  diaobeTing  an  aider  of  Ma- 
liou.  SdV.RaWMm.lKaD.SlS,  >.e.  SBuiT.  799. 

Foitiblj'tDd  nnliwf nil  J  to  enter  "a  willow  garden, 
■addv  dmm  a  water  dun,"  ia  an  indictable  ofince. 
Bbt.  NiVMJi.1Km.S11. 

An  information  againat  the  defandaol  before  the 
Lord  Major,  Ac.  for  baring  in  hie  poeaauion  Hd- 
dice  of  leather  not  well  taDosd,  quubed  on  tba 


Ha  noD-perlbraunce  of  a  particular  duty  on  a 
bigfawaj.M  direoted  by  an  act  of  pailiameni,  randan 
the  party  liable  to  an  indictmant.  Ri  t.  Bai/al,  t 
Ken.  M9,  a.  c.  t  Bnn.  83f . 

Itij  a  miadameanor  to  mII  the  dead  body  of  a 
npitil  conrict  fbr  diMXition,  where  diaaeetian  ii  do 
put  of  tha  Mntence.  lUz  r.  Cuaditk,  1  D,  &  R. 
NJ.C.  13.  [Graham] 

Onebrotfaer  refnainglo  nipport  another,  ii  pot  an 
iadiclable  oflciiM — u,  where  a  man  bad  an  idiot 
brOtluT  H  an  inmate  of  hii  boiue,  and  did  not  lapply 
bim  with  food,  Sec, — it  iiaa  held  no  ground  for  an 
BMlulBeot.  Aur.SM>lih,tC.fitP.449.[BurTODgh] 

Aiindiotmeot  charging  tha  delisnd  an  I  with  baring 
anobecanelibeluibiapoaaeuion,inlhintnl  tD^t< 
IM  il,  cannot  be  aoatained.  R«i  r.  JiMmleiN,  t  C. 
h  P.  414.  [Park] 

(B)  Form. 

An  indictment  rriU  be  qnaabad,  if  tba  atyla  of  the 
wiuM  be  erroDMnaly  deaoribed.  R*i  r.  Ksjrataad, 
1  Ken.  S55. 

VvnwT,  18ft-~lBI8. 


The  namw  of  tba  grand  jarorn  need  not  be  Mt 
forth  in  tba  caption  of  an  indiotmenl.  Rk  t.  Dmu, 
1  C.  SP.  4T0.|;ParI[] 

Where  in  an  indictment  time  and  pltea  are  mala- 
rial, the  Court  will  intend  that  tiie  lima  and  plaoa 
mentioned  in  the  indictment  are  the  proper  one*. 
Bmx  t.  Kapp,  1  R.  &  H.  C.C.a.  44 

A  proaecator  nay  be  deeciibed  by  a  name  he  bat 
■laomed,  though  it  be  not  hie  right  name.  Ru  t. 
Norm.  1  R.  &  R.  C.C.R.  510. 

The  addition  of  "  Mrrant"  in  an  Indiotment  ia 
too  ifaneral.     Rtx  v.  Chie)t£lt,  6  H.  &  8.  8B. 

In  en  indictmant,  the  addition  of  "aiqDire"lo  the 
name  of  the  penon  in  whom  the  property  ia  laid, 
may  be  rejected  as  larplusage.     Ao  T.  Ogilvii,  t 


diclment  for  p«rjnry,  becaoM  it  dow  ni 
the  addition  to  the  defendant'e  name,  without  u 
affidarit  of  tha  tme  addition  being  produced.  Rex 
r.  Tkomia,  3  Law  J.  K.B.  41,  a.  g.  S  D.  &  B.  6tl. 

If  an  indictment  on  tbe  face  of  it  appear  to  ba 
bad  in  point  of  law,  the  judge  at  Niai  Fiios'may 
reflue  to  try  it :  as,  where  an  indiotment  for  pei- 
Jnry  did  not  shaw  that  the  matter,  allsgad  to  ba 
nlsely  awom  to,  wu  material.  Rtx  v.  TWmeiinu, 
1  R.  &  H.  147.  [Garrow] 

Indiotment, "  that  one  E  L  «u  publicly  eie- 
eated  at  &o.,  and  that  one  G  C,  of  fto.wM  retained 


laid  peraon  w  executed,  for  oertain  reward,  to  U 
iharafoie  paid  to  tba  wid  G  C  by  the  aaid  county ; 
and  in  paiauanee  of  tha  aaid  retainer  and  employ- 
ment, the  deed  body  of  tbe  nid  perwn  eo  eieoated 
was  then  and  there  delirered  to  tbe  eaid  G  C,  for 
tbe  purpoM  of  being  m  by  him  bnriedaa  aforesaid, 
and  it  than  and  there  beoime  the  duty  of  the  aaid 
O  C  to  bury  the  ume  aocoidinglj ;  bat  that  tbe 
said  G  C  being  lie.,  and  baring  no  regard  to  hia 
Bid  du^,  nor  to  &o.,  did  not,  nor  would  bury  the 
■aid  body,  but,  on  tbe  contrary  thereof,  unlawfully 
&C.,  and  for  tbeaake  of  ricbea,  lucre,  and  gain,  did 
take  and  oarry  away  th«  nid  body,  and  did  sell  and 
dispoM  of  tbe  same,  fbr  tbe  purpoaa  (^  being  die- 
•eoted  Jtc,  to  tbe  grMt  soandal  iic. :"  Held,  tbaf 
the  indiotment  waa  good,  iltbongb  framed  in  the 
language  of  a  dMlantion  in  aMompait.  Bet  t. 
Ciindieh,  1  D.  &  R.  N.P.C.  13.  [Grmhan] 

An  indictment  charging  tbe  defendant  with  ott- 
Btructing  another  in  the  execution  of  an  oEBca,  ot 
the  perfbtmance  of  a  doty,  must  shew  that  tbe  peraon 
obatiuoted  wu  lawfully  aiacnting  the  office,  or  pei- 


oomplained  of,  will  not  be  anSdent.  Tbe  {acta 
which  constitute  the  obstruotion  most  be  distinctly 
sUted,  and  not  their  amount  by  infbrenca.  Tha 
atating  that  the  obatmotion  wu  caused  by  "  threat*" 
and"menaoae"willnot'ba*ufficient.  IlctT.Ci«rt,4 
LawJ.K.B.T9,B.o.4B'.&a90f,a.a.TD.&R.461. 
An  indictmant  againat  a  perMU  for  not  takioK 
upon  binualf  tbe  offiotf'  of  canttable,  «ru  quiahed, 
on  the  ground  that  it  did  not  shew,  1st,  that  be  was 
an  inhabitant;  Id,  that  the  eonrt  iMt  waa  holden 
within  lliejnriadictioni3d,tbBtthe  allegation,  that 
the  defendant  bad  due  notice,  amoants  only  to  • 
general  nMiliam  Jiubvit,  which  ia  ill  j  and,  4th,  that 
t  t 
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166 

it  M  defvetiv*  fin  ititin;  \htt  (hs  uid  A  B,  it  • 
fMvt  iMt  theca  holdeo,  tlie  iuqusil  duly  iwarn, 
J(o.  did  prewat,  &c.      R«t  r.  Boyeol,  1  Kn.  318. 

The  wcrd  "  fiom,"  u  *ppli«d  to  ■  ptriafa.  is  the 
jMCiiption  or  k  lOid,  do«i  not  ofncctuilj  sicluds 
Jie  piiigb.  Tba  woid  nuy,  «ft«r  Terdict,  M  lnit«d 
U  incliuirii,  if,  Itod  tba  whole  coDtait  of  tba  — 


,..ib,. 


to  proTe  tbit  )i 
the  proMcuror 
eTideuM,  «bic 
tai  cOBiequei 
u  being  io  naed,       tba  priaoaer  c. 


it  for  obatnieting  ■  higbwiv,  cbutfing, 
"  tbet  d*reDd«Dt  renoved  ■  oolTert  id  tbe  paiith  of 
9,  oppoiite  to  a  mill  tbeia,  in  a  faigbway  then, 
ludiaglrom  S  to  K  :  Held  good,  on  BOlion  in  uraat 
»f  judgmeiiL  Rkt  t.  Kaighl,  6  Law  J.  M.C  W. 
•.  0.  7  B.  &  C.  413,  «.  II.  1 M.  &  H.  117. 

An  indictment  chir^  that  A  B,  on  &c.,  beinr 
tba  eeTTut  of  J  H,  on  the  lame  d»j  tto.,  one  gold 
rioB,  ins.  than  and  there  being  in  the  poaieiaion  of 
J  H,  end  being  hi*  good*  and  obalteli,  fetonioadj 
did  cteal :  Held,  tbat  the  fair  impart  of  the  chugs 
ma,  tbal  A  B  was  the  aerrant  of  J  H,  at  Iha  tima 
■aben  the  tbell  waa  committed,  and  that  the  indict- 
■ent  tbeiWon  wimnted  jndnnent  of  tianapoita- 
lion  for  fcoTteen  yeara.  Th*  King  r.  Mary  Snur- 
Ian,  6  Law  J.  M.C.  99,  t.  c.  T  B.  &  C.  463. 

Whne,  in  an  indiolment,  a  fact  it  atated,  from 
■rbicb  aaolherfacl  ia  alao*tal*d,aiabgal  infanoce 
Trom  the  Gret,  a  Tardiot  of  goil^  will  not  aappoit 
Iba  tndiotBent,  nnleaa  tbeie  be  tnfkient  on  the  laoa 
at  tba  indiolmant  to  ihair  that  die  aeoond  faot  ia  ■ 
iagal  and  Bacaaaarr  infarenoa  &om  tba  &itt. 

Aaeordinglj,  wbara  an  inftimalioo  atatad,  that 
ima  R  H  wae  employed  in  the  aairic*  of  the  Cna- 
tOM,  and  that  it  wia  bia  duty,  oi  anob  peneu  eo 
implojed,  to  lein  oeitain  good),  anil  it  then  went 
._  .-  ->.-_. ^  ^^  defendant  with  offering  to  bribe 
'  ia  duly, — it  wu  held,  after  Tordiet, 


o  Tioiate 


Iha  act*  of  parliament  reUliag  to  the  Coatoau 
CMtting  Bueb  a  dn^  (roB  tueh  an  employment  alone, 
lodgment  waa  aireatad.  Am  t.  £wr«ll,  6  Law  J. 
■I.C.  89, «.  e.  e  H.  S(  C.  114,  a.  o.  t  M.  &  R.  Sj. 

(C)  EVIDUtOl. 

[See  VAHliitoi.] 

'   Tbongb  en  indiotmeat  aver  an  i 

10  abuie  and  omallr  know,  it  ia  i 


An  indict 


I,  3SUrk.6l.  [Holroydl 


rith  inlanl 
jpporlrd  by  proof 


tba  fact,  czecp 

ihejnriaiUctio 
V.  l3>iJcM,eL:i 
Altbongli,  i 
m  indictinent 
tfalooy  in  qn^jt 
to  the  piiaonei 


Tbeqneation  ivin 
ooaneeted  in  irs 
thejudgemthe 
the  Court  will  11, 
Rtx  T.  Ellii.  :.  I 
a.  c.  6B.  &C.  1 
Whero  an  im 
"  at  the  Court  ol 
indictment  ag.iiu 
by  (he  greed  J  u) 
ba  proved  by  n 
and  that  the  TD 

the  finding  oC 
infactdnwn 
a.B.8fi.  &C. 


{Ui  such  property  of  4  B,  ad 
'alls  AB,— A  BciBiialygin 
1  todeatroT  tbepriaoiutf'icaat; 
TidenCfl  ahewing  that  ha  wr 
.  the  robbery,  will  bg  i^tttL 
.  Si  P.  415.  [Gurow] 
linsl  periona  for  diaoljMimra  of 

rulca  of  \h&  dub  bad  br«Ti  dblr 
ID!.  TliB  order  of  lie  jiuliia 
1  been  so  iniolled ;  bntmiii 

icitulof  [bejusliCGtiheaa^ni, 
.  KhLclinuiiecenujhr 
ces  was  not  pnni.  Sa 
IIB,  a.  c.  8B.I<C.U9. 
e  oTidenceoDtb*  trill  tf 
feloDy,  shall  be  conGsed  u  U* 
yet,  if  the  tianaaclion  nM^ 
iJuot  be  so  conneoled  in  in  fciu 
liity  tbat  the  whole  abillbW 
nholo  shall  be  recM>«l  la  iii- 


ilint  the  fa 
n  of  tbejui 
iw  J,  M.C, 


urter 


potheifelD 


ufDtehi 


is  be  called  to  >« 
labedecidtdtf 


:meDt   for  a  cooapincj  ilbpd 

'unrtor  SessioDS  holdcn,  &c,u 

A  U  was  preferred  lo,  and  fouii 

"  Held,  that  this  allagalioiBUl 

.-,  -0"  regularly  dr»wnupljfi"''ip 

imntp  book  kept  by  ihedapulidirt 

'i>ii[lI  not  be  recei  led  si  eridno  <> 


It  to  defame  certain  : 
tiatrataa,  and  alao  to  bring  tbe  adminiitralioB  of 
Jiwtioo  into  ooDlempt,ie  supported,  if  either  of  Iboaa 
iateatiana  be  prored.  Ba  t.  Evmu,  1  Stark.  35. 
[Byley] 

Wbara  a  oartain  parieh  ia  named  in 

Dm' felony,  aa  being  in  a  partir' 

'it  tbe  pa 

&  M.  *  _ 
le  of  eridenofl  ihewing  the  pri- 
■onar  gnil^  of  another  felony,  ia  no  objeotion.  Rex 
r.  Moore,  1  C.  &  P.  tS5.  [Burrongbl 

To  aupport  an  indictment  for  publiahing  an  cAh 
Kane  enuff-box,  tba  identical  box  must  be  prodnced : 
■hewing  a  limilar  one  ii  innifflcient.  Rra  r,  Retn- 
rtei«,IC.ft  P.415.    [Park] 


INFANT. 
[See  Odaidi^hanb  Ward,  PABEHTJiiiBCFtiu, 
null  Pkochein  Amy.] 
(A)  RicimAND  Incapacities. 

?B)    LiMllL.Tia. 

(C>  MAI^^E^ANCE. 

(D)  Actions  and  Suits  bt  and  waijbt. 


(A)  ll.< 
An  infimt.  for  t 


D  Incapacitiis. 


Bfit,n.ayc«rj«iw» 
id,  by  bia  prachein  amv,  a"?  ""J* 
rslandoroua  wordi  in  rsapeclofiwji 
loss.      Wild  T.  Timkiium,  S  L»"  J' 


a  nuudm  in  law,  that  whoeror  enters  It! 
It  does  so  for  the  beuetit  of  the  infu'' 
T.  KirfurriMPi,  5  Law  J.  K.B.  !■!«. 
infiinl  iiiivs  monoy  with  bis  own  banJ  ; 
'ration,  be  can  not  recorsii' 


again  in  aa  action   for  money  h 
HabMt  ».  Bhsg.  a  Taunt.  &08. 


INFANT — (LuaiMtiu — MAimjtHunz — Action*  & 

An  Mtits  dMoaadiag  U  ui  isfut  Imit,  aabiMt  lo 
tnut  toaelllbipij-itiaDlarcaTbiD  JDeambnnew: 
laid,  Amt  it  eoald  ngt  be  naoiUd  to  fix  tba  ptj- 
of  otfav  ■pVBullj'  dabta  doriDg  the  rninoti^ 


I  111*  hair.     SmiiA  t.  Cattta,  1  Jae.  655. 
On  1  bill  bj  m  uscoUr  to  raoorer  ■  twai  httoaf- 
ir  to  (  tulilor,  it  tppmring  tbmt  Ab  laMitnT^i 
mu  wsra  pud,  nd  tfaM  tbe  hind  m*  baqaothtd 


.  tli«  C<nrt  nAiMd  to  hmre  it  triDcfemd 
1  tbe axeonta, bat Moimd  itineonctloTthebaiaGt 
f  Ifaa  infiBti.     Crick  r.  fiisMy,  1  Jao.  5S3. 

An  obiMtion  to  ■  Mie  in  court  in  euoutioB  of  ■ 
riU,  that  Ikan  wara  inAsti  intateatad  undar  tha 
rill,  who  could  not  joa  in  tbe  DOBiayiuee,  WM 
Tsitlgd.     PtatU  r.  Poutll,  6  Mkd.  53. 

An  infant  djing  Bailed  of  an  equitabla  aatala, 
riacb  da<c«nded  tx  parti  natimd,  hii  oipadtr  to 
anforasanTayancaof  thelagalaauta  (bj  irliioh 
wna  Iba  daaont  nugibl  bmra  bevn  biokan),  ia  not 
I  tolBeiant  maon  to  indooa  the  Court  lo  Tiew  the 
>ue,  ■■  if  ■  MBTajuoe  bad   boan  laallT  nulB. 

An  iB^Bt  or  tba  age  of  ai; 


lfU7portif 
idawitb,  be 


U-Clel.  499. 
(B)    LlABILITIEB. 

of  goods,  aapplird  to  a 


ds,  aapplird  to  ta  innr 
id  bj  nil  fuuilj  ma  naoi 


.  C.  i  P.  94.  [Hulloc'k] 
If  propaT  ololhea  ■»  aupjjliad  to  an  infant  bj  Ma 
htba.aaj  oAen  faiBialMd  in  addition  cannot  be 
acaaMriaa;  and  it  i*  thedat^ofa 
applied  toby  "~  '-'--•  ' — '  -' 


Uaoidit. 


iaqniiiaa  of  hii  jrienda,  before  he  givai 

U  CoaftT.  Dnl«,3C.&P.  114.[Beat] 

ha  ia  aa  mncfa  tc 


bapdowB  the  intamt  of  datita  idurged  opon  the 
~*~iled  catatea,  aa  aaj-  peiaon  who  ia  not  ■  minor. 

n  r.  Knby,  1  Tiitd.  167. 

bather  an  infant  can  be  bowad  br  a  aabniiatioi] 
inte  OB  hia  behalf  by  hie  gaar- 


arn  y.  K«>by, 
Wbgther  an  inft 

ibmiaaio 

one,    or  by  any  ( 

jloirdianoDhiabshalf,  iacWiy 


Law  J.  K.B.  1«8,  a 


Him 


Id.  CvxT.Davu, 
&  C.  IS5. 

nay  be  compelled  in 
Jt  T.  SdhI^I),  1  Lair 


■qnity  to  aocoi 
I.  Cbaac  34. 

Attidea  nnder  whieh  A  bad  aarrad  hia  daikahip 
0  ai  atlonaj,  coatained  a  proriao,  that  A  abould 
M  praotiaa  within  a  certain  diatrieti  and  alao  « 
Maaaot  on  the  urt  of  hia  father,  that  A  ahonid, 
rilhin  a  month  after  he  eame  of  tff»,  execnte  ■  bond 
a  a  apaoiliad  penalty  to  enaora  hu  fnlGlment  of  the 
■oiin ;  A,  who  waa  an  infant  at  the  tioie  of  the 
HBcntion  of  the  artiotaa,  aened  nndei  them  fw 
hrra  yean  after  be  attained  hia  full  age,  but  was 
■erar  oalled  on  to  eioeiite  any  bond,  and,  with  tba 
Bowledge  of  the  pnrpoitoflhe  articlea,  completed 
lie  clerkahip,  and  aftsrwarda  began  to  pnetiae  aa 
n  Ittanay  within  the  diitrict  from  which  ibe 
■tidca  pvported  to  ezclnda  him  ;  a  motion  for  an 
njnnetioB  to  restnin  bim  from  pnctiaing  within 
JMtdiabictwaarafaaed.withcoala.  Capitr.  Hut- 
fa,  t  floaa.  337. 


Italy  givam  bj 
la  01  an  inhni. 


of  an  aaaanlt  with  intent  to  oonnnit  a  i*{ib.    Rai  t* 
Aldtriiavi,  3  C.  &  P.  396,  [Vaughan] 

(C)  Haintikanoe. 

MaintMBaoe  allowed  to  inhnia  Out  of  B  fand  in 
which  they  had  only  contingent  intanalB.  Ptwttrr. 
Pmltr,  6  Law  J.  Chaoo.  M. 

Where  there  are  two  fandB  al 
different  peraona  for  the  maintai 
the  infant'a  interest  dstarminaa  wUeh  of  the  two 
ahill  be  appropriated  fiiat.  Fg^ank  T.  WUiaugiby, 
E  S.  &  S.  165. 

(D)  Actions  and  Sdits  >t  and  aoainbt. 
The  tutora  of  an  infant  Scotchman  eieeoled  an 
agreement  intn-  porta  for  a  leaaa,  whereby  they  let 
a  aalmon  fiahaiy  for  four  year*.  The  rent  wu  re- 
aerred,  payable  to  the  tutora,  or  to  any  other  panon 
duly  aulhoriied  to  reoaiTe  it:  Tbe  Court  held, 
without  proof  of  the  infant  being  of  age,  that  he 
might  aue  upon  the  inatrumenl  in  hia  own  name. 
FitmauTietT.Waugh.SD.b'R.frSitanitruT. 
■  J.  K.B.  89,  a.  e.  «  D.  k  R,  «T7. 

)a  b>  6e  atniek  ont  of 


iPar  ' 


I-      Court  will  order  U 


ain)eaitDoa  to  .  _.  __ 

1  lilaoer'a  book,  and  direct,  that  if  the  defendtnt 
abould  appearby  guardian,  tbepleaahonld  be  fhmed 
accordingi]'.  FrmtcisT.  Thcmfan,  4  Law  J.  C.F. 
19S,  a.  0.  3  Bing.  609,  la  Pant  r.  Tiumjam. 

If  an  iofint  ia  loed  for  a  debt,  which  he  baa  oon- 
tiaeted  ia  the  eavrn  of  trad;  and  haa  auffered  judg- 
ment to  be  ligiwd  bydefanlt.tha  Court  will  not  aat 
it  uida.     Wright  t.  H»ntiT.  1  Law  J.  K.B.  t*B. 

An  infant  bought  gooda.  He  made  a  promiae  to 
payafter  he  becuneof  age,  bnt  after  the  commence- 
ment of  an  action  a^nat  bim  :  The  Court  held, 
that  each  a  promiae  did  not  aupport  the  replication 
(to  ■  plea  of  infancy),  that  the  dafandaat  ratiAed 
the  contract  after  he  became  of  age.  ThamtoH  r. 
Itlingwrtk,  9  Law  J.  K.B.  ITS,  a.  B.  «  B.  Si  C. 
Bti.  a.  c.  4  D.  &  R.  545. 

An  entiy  mida  aa  to  the  time  a  child  wai  bom, 
in  the  raguter  of  the  cbriataning,  ia  not  of  iteelf 
aafficient  endance,  in  au  action  uaiuat  an  infant, 
to  prove  hia  infancy,  Wihat  r.  Law,  5  3tBrk.  63- 
[Baylay] 

A  pmon,  who  makea  an  mdverae  entry  into,  and 
ttka  an  adrene  poaaeiaion  a(  an  infint'a  eitate, 
cannot  be  treated  as  tbe  bailiff  of  that  infknt ;  nor 
san  a  bill  for  an  account  aninat him  in  that  character 
be  auatained.  HagUy  w.  Wnt,  4  Law  J.  Chano.  63. 

Whare  an  application  ia  made  for  a  reference,  to 
inquiie  whether  any  proceedings  will  be  for  the 
benefit  of  inranla.  the  interest  of  the  infanta  muat 
be  atated  to  the  Court,    ^non.  1  Law  J.  Cbano.  33. 

An  inquiry,  whether  a  suit  is  beneficial  to  an  in- 
fant, uoleaa  upon  a  atrong  case  of  no  benefit,  or  im- 
proper motiTe,  will  not  be  directed  by  the  Court. 
Sintnt  T.  Sttvens,  6  Mad.  97. 

The  Court  will  not  grant  an  applicatiou  to  atay 
ptoceedinga in  a  luitcommencedonbehalfofinfintB 
for  accounta  of  their  property,  upon  al 
tbe  auit  waa  not  for  their  benefi'     ' 
J  Jac  *i9. 


enefit.  Lgtiur.BUntdn, 
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Whera  tm  iaftot  b*d  put  in  hli  iniwai  bj  gaiT> 
dim,  lad  \  lupplgiiuniul  bill  mil  GIsd — Od  motioD, 
an  ocdarwu  mida,  thtt  the  Eninliiii  wbo  put  in 
Ibis  iDawer  to  tba  origidal  biU,  migbt  pat  in  tbs 
■niwar  to  tbe  *upp1«nisnt«l  bill.  LuMngteit  T> 
StuKlI.  6  Mad.  18. 

An  eiUta  daaoandin^to  an  infant  bair,  aobjaotto 
a  lien  or  aquittble  ebu^ :  Held ,  tbat  tba  parol  doaa 
not  damiiT  in  a  aait  inatitnted  bj  otbar  eradiiora. 

Infuita  beinf  added  aa  parlies  to  a  canaa  after  tba 
report  bid  been  made,  it  wu  referred  to  tbe  Maater 
to  inqniie,  wbrther  it  wonld  be  for  tbair  benefit 
Uiattba  reportdtmldbeadopted  itCotliani.  Broali- 
fi*U  t.  BndUj,  1  Jw.  6M. 


INFORMATION. 
[Se«  CntMtNjiL  Information,  and  I 
(A)  Whin  o 


Courthald  tbia  to  be  a  gc  . 

Altomey  Gmn-olr.  Frttr,  11  Price,  183, 
A  vidtlicil  in  an  infbnnation  liTing  tba  nanbai  of 
l«  to  the  number  ao  laid  ; 


thereTora  a  rerdirf 


d  judical 


It  be  bejaod 


(A)  When 

An  inlbimalioD  lieaagunatoTerHenfbraiiiftiDg 
in  tbe  ptomodoo  of  a  narriage,  in  older  to  mliave 
the  piriib  of  a  panpar,  bj  barlhaninr  bim  on  an- 
olber  aeltlFmsnt.     tUz  r.  Hirbtrt,  E  Ken,  466. 

So.  for 

let  _ 

a  certain  prioe.     Rex  r.  Nom't,  S  Ken.  300. 

Tbe  Coart  will  not  grant  an  iDfortDition  againat  a 
part5  for  not  accepting  a  corporate  office,  in  abienca 
of  iome  obalJuacT,  &c.  on  tbe  part  of  the  peraon 
elected.     Rtx  t.  Dtniun,  1  Ken.  SS9. 

A  juatiee  of  tba  peace  cannot  be  criminally  pn. 
eeededajaiDat,nntil  an  action  for  tbe  lame  offence  ia 
diacoDiiDued.  Km  r.  FiMiHg,  i  Ken.  386,  a.  e.  9 
BniT.  7*0. 

Ad  information  lies  againat  joaticea  for  tefuainf 
to  relieTe  bnrgeeaea  appaaling  againit  a  poor-rate, 
Km  t.  PUtjH,  1  Kes.  570. 

(B)  FoHH. 
[See  Indiothent.] 

An  information  agiinat  abiewei  for  alleged  fiiDd* 
in  mixing  beer.cor"         -     ■■      -  -  ■ 

Geo.  S,  0,  13,conti  ^ _, 

defendant  being  aucb  brewer,  after  the  pawing  of 
the  nidact,  and  before  the  eibifaiting  of  thiiinfor- 
matinn,  lowit,  on  (be  (let  day  of  October,  1819,  and 
on  each  and  erery  of  diTsra,  to  wil,  twenty  daya 
tetwesD  that  daj  and  the  dij  of  sihibitiag  thia  in- 
formation, did  mix,  and  canae  to  be  miied,  a  large 
qnanti^,  lo  wit,  5*  ^iona  of  atrong  beer  with  a 
la^  qnanlily,  to  wit,  i4  gallona  of  table  beer,  in 
each  and  eTerj  of  direra,  to  wit,  Gto  other  eaaka 
con  tnnr  to  the  form  of  the  ilatnte,  whereby,  &e.  the 
said  defendant,  being  each  brewer  to  offending,  hatb, 
for  each  of  bia  aaid  offene«a,  forfeited  the  aum  of 


If  an  inGnuBiion  for  forfeiiuren  of  mBchinPij. 
under  tbe  f  1  Gno.  3,  c.  ST,  doea  not  conlain  u 
iTerment  of  the  (|usntity  of  tbinga  eeiied,  it  cuddI 
baeapportsd.  Attnrniu  Oeiuralr.Jeftivi.iSfnct, 
S45,«.c.  M'Clel.  270. 

Ad  infbnnation  upon  the  atetnte  11  Gen. I.e. 30, 
a.  30,  ngainat  ■  cmidle- maker  for  mixing  nnmi;lwd 
with  weighed  eand lag,  must  charge  theicttDhin 
been  done  with  iiiiant  to  deceire  Hig  Mijastj  Dfhii 
dntioa,  Atlanu^  Gentral  i.  BaTrtll.  1  V.  St  J,  49i, 

An  inibrmation  slating  that   the  defendint  ib. 

rted  or  canaed  to  be  imported  foreign  nlks,  isW 
nneertaint/.    JUi  r.  Moorley,  1  Y.  &  J.  211. 
(C)  pKAcncE. 
A  mla  Rill  for  an  information  cannot  be  aemdn 
a  clerk  in  court,  who  has  been  formBrl^emplojid 
by  the  defendant.     Anon,  t  Ken.  496. 

Tbe  oominencpmont  of  a  anit  by  intbrniatlonbr 
the  Attorney  General  on  tbe  part  of  tbe  crovn.fit 
tlie  renoTerj  of  forfeiturea  under  a  penal  act  of  JHr- 
liameDt,  mnat,  wub  reference  to  the  Statute  ofLui- 
lationi,  be  takeo  to  bo  the  issuing  of  proccu.  ml 
not  the  actual  iiling  of  Ibo  information.  jlIliFnu) 
Gentral  ».  Ho/;,  1 1  Price,  760. 


INHIBITION. 
[See  FaioncE  in  the  Ecolesiasticii.  Codbh,! 


Wastk,  ) 
P,Tr.vTS.  Y 
PaEtnfrs,  ) 


Froceediko*. 


See  tbeae  Titles. 


(L)  Costs. 

(A)Wherbcr.inti:dor  refused,! 
Wberoapliintiir  states  upon  bia  bi 
tiding  him  to  be  relieved  against  a  1 
de^dant  protects  Liinselfftomanawei 
the  circumatancesiv Inch  arceaaeo^allo 
equity,  on  the  gioun 
wonld  eipoee  biin  to 

eleaiaetical  Court,  but  aamtta  outer  circumiUnMa 
oonneoted  with  tlirae^  if  the  Court,  compann);  wiiit 
ia  admittedwitbtvliaib  refused  lobe  answered, SMS 
reason  to  think  ttini  the  case  ii  one  wbich  is  £l  1°' 
inquirer  in  eqailr.  Hn  iujunction  will  be  gncttd. 

T.  Dmoi.iJT,  3  Law  J.  Cbanc  56. 

A,  being  tbe  onupr  of  tn-o  adjoining  hoosee,  de- 
mises one  to  E,  Uhil  nOeiwanta  demises  tlieotber  to 
C.      Neither  A  nur 


the  premises  dem 
comfortable  anj  03 


to  the  li 


if  ibo  bouse  demised  to  B. 


INJUNCTION— (To  mt  «m  RBmAtH  PaMEKsraM}. 


If  C  UuMlani  nd  be^ni  to  mile  iltantiaiii 
irbkb  llw  Coart  i*  ntiifiad  frill  pnTtot  Uia  eom> 
brteUa  anjo/inaiit  of  B'l  boiwe,  u  injanstioa  will 
banutad.    Fajmr  t.  PonJ,  f  Uw  J.  Cbuc  154. 

Iqiniction  gnaud  to  nMnin  the  diwlonc*  of 

._  (^^  didindMit'i  kmowladg«  in  th» 

'      ""     ij^ojDMnl.  Evilt  T.  FHw, 

SniUi — Ad  iajODOtioa  nn  Iw  obtuntd  «cp*rt« 

lo  luy  iba  Destitution  of  Ullt  of  amhu^. t. 

Btan,  S  l^w  I.  CblDC.  iT. 

Undn  n  in  of  pariitmeiit,  tnj  owDer  of  minM, 
!u.  Ijin;  within  ■  ecrtUD  diituiu  of  ■  cinil,  w» 
iiitlmriMd  to  apply  lotbaeommiMioDenof  tbcuiri- 
pdoi,  to  biTC  ■  railwiy  Di>d«  orn  tfaa  linda  of 
Dtbar  prDprialon,  interraDici^  betwaaD  tbem  and 
ibsiiwtl,  foi  tbapurpOMof  oonmuDioatingwitli  it; 
■ad  if  it  ahoold  appaar  to  the  major  part  of  Iba  oam- 
~ '  '  Dafa,  that  Kieb  road  mt  ottiDK  or  nacMiuy, 
to  balawful  foi  the  pnpiiatOT  of  tbe  mine,  ai«. 
to  naka  It,  anlriaot  to  SaitliD  laatrietiona  eiproMod 
ID  tba  aot ;  aod  it  wai  proridad,  (Lat  if  aoj  panoa 
ifcoald  tbiak  hianlf  a^^aTod  bj  aDTtbing  don*  in 
fiwaiiiia  of  iba  act,  he  migbt  irilbin  tii  oalcndar 
iMslba  appeal  to  tha  qaaHar  aaaaiona  :  «nd«T  tbij 
Kl,  tba  comniiaaionaTa,  bj  thgii  award,  aothoriced 


for  a  apaeiSo  parfoiaanca  of  tba  agrMmant,  and  to 
raatrain  pracMdinga  at  law,  (ha  Conrt  nfiiiad  an 
lajuDDtioD,  QD  tba  ^and  that  tha  tenaDt  bad  him* 
aalf  Tiolatad  tbs  ignameDL  Porrtlt  r.  Bantu,  t 
Law  J.  ChaDC  141. 

(B)  To  ITAT  OK  UBniiK  Prockedihoi. 

Id  (jaolmant  batwaao  two  dafcadaBd,  iba  Cooit 
ratiiaad  ao  injuDctioD,  whan  tba  pUiDtiff  la  laDd- 
lord  might  hare  Dtada  bimnlf  defendant  at  law, 
Jtam  T.  Lwii,  1  Jaa.  501. 

Tfaa  Coart  will  giaot  an  injoDetioD  to  Itay  pro- 
o««dinga  in  tha  Cmdidoii  FItaa  at  Lanoaater.  Bbu 
T.  Fiiidu,  t  S.  &  e.  370. 

The  Cooit  graDted  an  injunotion  igaiDM  a  par^ 
leaidinf  abroad, to  raatrain  proceeding*  Id  aDaetioD 
at  law,  and  refiiaed  a  motion  to  allow  the  dateDdant 
to  pnoead  to  tjial  before  ibe  defeadao t  bad  aDawared. 
H'CuUun  T.  Bulf,  10  Prioa,  130. 


_.-       .  ,  OD  the  groQDd 

that  tba  railway  waa  Dot  fitting  and  aeceaearj,  aD 
iDJonetiaD  waa  giaatad.  Dudttj  t.  Barlcn,  4  Law 
I.  Cbaao.  104. 

Wbara  paraoas,  who  ware  maielj  hiren  and  omm- 
piera  of  taata  or  pawa  in  a  diaaaatiagiDeating-hoiiae, 
wliicb  wa*  beM  in  traat  for  the  oaa  of  (be  coagre- 
ntioa,  but  wbo  did  not  take  tba  aaeramaot  then, 
aad  bean  azeladed  from  rating  at  tba  electiaD  of  a 

~ -      ■"  -^baaaa,  aa  appli- 

iba  iDdiridual  ao 
miniatar,  or  recainnc  tba 
atiaebed  to  hi*  oBea,  wm  rafiiaBd. 
.  Birab,  SRDaa.114. 
f  raneb  Btook,  wbieb,  tbare  wu  reaaon  to  believe, 
Moa^  to  a  bankrupt,  wm  ttasaforred  into  tbe 
taanofbiawibi  aba  tanahrrad  it  into  tin  name 
ifB.and  ^ad,  haling 


g  praeionaly  appojotad  to 
igUlh  atoda,  wiioh  aba  b» 
;aDd  B.whogeneNlljnait 


bad  a 
who  geneiall J  naided 

. .      ntion  to  ber  in  Eng- 

... aolt  by  tbe  aaaignee  d  tba  bankrapt  to 

vaoiTer  tba  PreDchatoek.aDiDlnnolioDwu  granted 
a  jeatiBia  tbe  tinDafar  of  tha  Engliab  atocb.  5l«ad 
r.  Ciay.6Law  J.CbBno.l9&,i.  a.  1  Sin.  t94. 

A>  injnetioD  will  not  be  nantad  to  a  landlord, 
■bo  ha*  ralaiad,  ivianmr  ofeome  of  bia  tannnta,  a 
nranan  t  antnvd  into  for  tbe  benefit  of  all,  lorattrain 
be  Dtbar  tonanta  ftom  infringing  tba  covenant. 
Rmp  -r.  WiUiam;  1  Tnm.  IS. 

Wbara  there  ia  a  fair  doubt,  whelbet  tbe  law 
voold  give  ^megN  for  the  plrnc^  of  a  work,  a 
■ODTtof  eqnity  will  not  maintain  aninjanotiongrentrd 
9  fmrt*.  but  will  leara  tha  plaintiff  lo  eitabliah  hie 
■gal  right,  before  il  interferea  in  bia  behalf.  X«nt 
^nm  r.  Ifudati,  1  Law  J.  Cbanc.  t39. 
A    tenant  hlTing  violated  the  eondilian*  of  an 

-meat  for  a  lease  of  a  farm,  nnder  which  be  bid 

puinaaion,  tba  landlord  broaEbl  an  ejectment 
-"  bim,  ttpoo  a  bill  being  filed  bj  tbe  tmut. 


where  tbe  action  waa  commenced  at  ao  late  a  period 
a«  to  render  it  impoanhle  for  tbe  plaintiff  in  eqnitj 
to  obtain  tha  eomnton  injunotion  in  time  lo  aeTTe 
•ny  naefel  parpoae.   /mui  r.  Baortf,  S  Ruaa.  409. 

An  inJnnotiOD  maj  be  obtained  to  ataj  an  InAot 
from  pnweedingatliwnponadmiaaionaeonlained  in 

the  infant'a  aoiwer.     v.  O'Danamn,  S  Law  J. 

Cbanc.  36. 

To  an  aetioD  broDgbt  bj  a  cradite,  after  a  deotM 
for  tbe  adminiatiation  of  aaMta,  againat  Ibe  eieentor, 
who  pleaded  afUaaplaaiiiMderthBtheBiigbtbaTe 


>  a  jadgman 
Ft<Un  T 


.  Hotian  by  a  plaintiff  for  aa  injunction  lo  reatrain 
an  action  broogfat  by  one  defendant  againat  a«o- 
datendant,  granlad.   Kingtuim  v.  Matty,  1  Sim.  41. 

To  enlille  a  party  to  an  injimetion  to  atay  exccu- 
tionoD  a  verdict  paisedagainrt  him  at  law,  hemuat 
pay  the  lum  recovered  into  oonrt,  though  he  baa 
aince  obtained  a  mla  calling  on  the  plaintiff  to  abew 
tanaa  why  a  newtrial  tboudnotbegTanted.  Avttii 
V.  TAenurn,  11  Price,  1. 

Od  a  bill  atating,  that  ainoe  a  verdict  bad  been 
obtained  againit  the  plaintiff,  be  bad  acquired  an 
amaont  againat  tbe  defondant,  exceeding  Ibal  for 
which  tbe  letdktbad  been  given,  theCoort  will  not 
grant  an  injunction  to  ratrain  poceedingn  on  the 
venlict.     WfijU  v.  O'Brln,  1  8.  &  3.  591. 

Tbe  Court  will  not  grant  an  injunetioD  to  atay 
proceeding*,  aDd  thereby  repeal  lettna  of  adminia- 
tmtion ,  if  it  ■poaaa-  that  a  jodgmenl  will  oonaeqneatly 
be  relaaaed,  &&     Kamady  r.  Kaiuudy,   t  Ken. 


X'nattheplaintiff,  Ibeamonntofabillofflicliange, 
ther  the  defendant  did  not  know  that  it  wai  ao- 
oepted  by  one  of  tbe  partner*,  in  the  name  of  the 
firm,  for  bia  own  private  debt,  and  on  an  injanetioa 
to  raatrain  fanber  proceedioga,  and  that  tbe  bill  of 
eiebanga  inigbl  M  declared  to  be  fraadulpntly 
aocepleil,  and  Ordered  to  be  delivered  np  to  be  can- 
e»fM  i  to  wbioh  the  defendant,  tbe  plaiDtiff  at  law. 


iaiiiaitt.*! 


DUUNCnON— {Ezna 


a  AMft  CtMTfHUINCl). 


:t  for  A  u  Ai<t 


B  fnmr  far  iciMf.  raiauiBg 
a,lMwttattmf*  M  U  iliTwrf  .p  to  b«  lU- 
■  jfcir.iJ  MOM  nf Tfci  iifri*— '—'  —*  — — —' 


.,«.*3>  »**•*«*    If*— T.  •%-«.«  J.  ft 

,|«  iMlh  -«•  Jrtwn  Md  •■dM-d  by  C,  "d  MM 
,„  U.  who  «w.nlid  th*>i««wl«prot7;««'A.ft» 
,1*  h«w«.r  of  0.  iBd  lli*r  *•"  P^d  "1>- ^"«-    I; 

,»»«]HI»««ar>  dlNfTMMDtbMWMB  A  >nd  H,  A 

jlU,.|  liabwl  d«»»»,diTOO«BB  Un  to«U«*«i 
,,,,,1,  of  II  u  would  b.  nfidMt  to  «*r«  T^  !!? 

Mill  »l>l>'h  w"  inoH  thiB  •nooKh  to  mm^  B  tb* 
«.«u«lc.flh«WlU»  Booipud  u>d  p«id  byhmii 
II  ucrMit  lo  do  w,  BBd  iwqaiMd  apowMof  Blton^ 
ic  III  »tnl  out  —  *■'-  '--  "•■*  """™-  — tii'*  "f" 

:rst: 


n*da  it  hia  datj  to 

ha  might  hara  p«id  tiimaelf  Dot  of  the  giniiiicbliii, 
hm  wonld  hmva  bad  in  hia  poMauioii>iriiftliKddra« 
•0,  b«t  had,  ia  breach  of  his  Uut,  wglected  udt 
■0,  to  tha  pnjudice  of  Lis  priocipHl,  ha  mfbl,  ii 
'  ba  auffered  lo  proceed  in  hiiicliBiil 
•  iodorur,  in  which  he  mint  acam- 
BOd  thcD  the  iudontr  TDulil  be  o- 
ST  tliB  imoDiil  from  the  dnm,il» 
badBBoqaitjagainst  the  pleinCiS' alluw,  illloifh 
at  law  ba  bid  •  olrir  right  lo  ttamt,  iti  iH 
tberalaca,  ha  OOj^ht  lo  bt  enjoined  fraai  pKcM^ 
loitbar  in  tha  Mtian  ;  hut  the  plaintiff  It  liibniit 
>lrufataf*iDii  the  iadorKr.  ud  then  loi{ 
do^t  «■  ths  case  of  the  plainliff  in  f^^. 
vitb  ra^aU  to  the  ijuestion  io  whoH  fimn  ^ 
bduoa  ma,  O*  iojuDctioa  >raa  continutd  on  te 
of  U*  pacing  the  smoant  ioto  cDoil.  n't 
iatRwC  aa  would  be  recoverehle  U  Im.  S^^ 
T.  JlWn,  BPrioe,  G31. 

Aftar  JBdgMBt  suffeted  by  delsult,  the  pluitif 
•tlawptaoaediBg  to  mmib  dsmigee  under  imi^ 
laqaifT.viiajaBetion  will  not  bo  axtendtdiomj 
toiaL  Jf«t<i™T.Ba«n,rtn-.3LlwJ.Cbi»c.l". 
1  bin  «aa  Had  bj-  g  perMn  in  powBoica  "i  "^ 
tBiaUMUfbrlbaapccillc  perfotniaiio <rfu ilM 

ToaiB,  Bad  Ibr  ■»  iDJuaction  to  [eMrtin  an  rieclnrt ; 
AadatadMl.  hf  his  Htaswor.  idnu'iud  thsl  l>  >* 
ban  diapoaad  to  permit,  nnd  would  bi't  petW" 
tha  plaJMiff,  if  be  hui  t>een  utisSd  silli  buW' 
'     ■   -  '     "     possesiion  for  the  llm^lM'' 

I  hBT«  been  epeciStd  in  ^'  ''^ 
and  (hat  tlie  plaintiff  pmWj 
in  poiseuionfortUllliMW 
;  but  ho  eipreulydeniedtlalo' 
It  bad  heeu  made )  mi  h(  i«w 
tkat  tb«  iMatif  was  (enan  t  only  fiom  FMT  U  Ti"- 
BBd  bad  doM  MBT  acts  which  would  hiH  M 
braodieaaribaco'enuits  of  the  Leaw  "PI»»"" 
bava  baaa  aoMtveted  for:  The  Cooit,  uj"","" 
Buwer,  laftaad  to  makre   the  ordor  iiid  tbtn^' 


(iK^artliiiaa  oltWBMlaoow,  B  hating  brai(M  aa 
•KiliM  aKilnil  C.  tba  IndotMe  of  tb«  billar^it  wm 


.  Bor&a,  f  Raat.  1U6. 
TbaCoattnfbaed  lo  ^n^ut  a  motion  mid'ai"''' 
•  mtmi  M  iajiDctioa  to  aUy  trill,  I'll  "o  <"'°" 
.who  bad  not  appeared  to  the  bill,  «iid«a' 
.  ahodld  hue  appeared  ud  M""'"°j 
at  am  comiai,  if  they  had  been  to" 
with  DoluM  of  the  motion,  that  their  might  nnihin 
■bawB  that  tkej  had  appeared  and  deued  Abi 
ooolwnpta.     Highham  t.  Aul^ii,  1 1  Pn".  ^S*' 

In  *n  aSdiTit  ia  lupport  of  a  motiou  toeiWw" 
JBJBBotiia  to  attj  trial,  ii  ia  not  aufficieBl  li<  ■** 
pUiDtifflotwaar,  ••thatiliib4iineii,fiittx^"<"' 
wiU  afford  diaoonries  material  to  the  defeadHt  K 
Uw."    AmaH.  1  Law  J.  Chanc.  120. 

Wban  BB  aaawar  is  filed  on  llie  aeel  dar,  »  " 
too  lata  to  prarOBt  a  motion  to  extend  tha  N 
■ajuDetion,  Blthong:h  tlio  nic 
the  following  dar,  on  aecounl  of  the  , 
buainew.  WhiMmie  y.  Hickm^i,  1  Li"  }■  W"*" 
34,  a.  0, 1  S.  &  S.  1(1^.  . 

Motion  to  extend  the  common  inj  unction,  granlW, 

moniBr,  waa  iDiuflicient,  and  tha  trial  was  coniif 


Dt  made  "■<" 


INJUNCTION— (Bii 

1  tba  Mit  d>j  but  eo*.    Ihmiiiiigi  r,  Adi 

m.  510. 

Tha  iBnifluiMiicy  of  iti  lacwM 

riilable  upon  shewing  cnaso  fo 

'  dimlnIioD  of  an  injiMiclion.     ilnMi.  S  Kai.  S3. 

gftuibla  ngbt  U)  (be  decree  {injed  ^  A*  bill. 

Wbete,  iherefare,  isBiguees  of  n  biunptaovgfct 
ipeciec  porforanncB  of  aa  agcettamt  far  >  1mm, 
^init  I  pirtj  wbo  was  herself  ft  hMW,  and  !•• 
laioed  from  BsaigDJng  n-ilhoul  tba  sODMBt  of  tba 
SHr  ii  writing  Ibarelo  obtained  ;  tba  Comt  OOB- 
nii«l  Ibe  iujuDctioD  io  realrain  proecadiip  at  law ; 
liiebein^B  probability  of  obtainiig  ttaeoB— ■! 
Ftha  leiaor  ID  tbe  UBigDment.  /'naJt  T.  U»yd,  t 
■.&  J.  427. 

Tbe  Coait  biTJEg  ordered  an  JDJVBCtioB  to  W 
jBtinHed,  lefuaed  lo  impose  the  um»  <lt  pacing 

DdcUeat.     CMtnl  t.  Carlult  9  PHm,  16B. 


.BACH  OP— DiMomve). 


ttl 


fG)  Breach  o 


(H)  Dis. 


acoWiDg 
rice,  25. 


to  diMoIra  u  bjnnetioB,  to  atate  ■nytbiDg'  ft«B> 
the  bill,  hoiraTer  wall  ■npporlKl  it  might  be  an  tha 
haarisg  bj  tba  aridaooa,  if  il  be  not  adiaittad  br 
dia  BMirar.     ManMU  T.  Ward.  11  Piioe,  14. 
Tbe  DommoD  iojuMtiaa  haTinf  bean  obtained  for 


in  uawar  ia  nbaeqiietitly  pot  in, 
M  u«  tden ;  tbe  Muter  hiTine 


la  which  eioeptioM  u«  taken ;  tbe  Mute*  hiTing 
fbnad  the  anawar  raSciaot,  aioeplioiia  tz»  taken  to 
hia  rcfiorl,  a>d  tha  orivt  to  argae  them  ia  enTad 
■pen  Ibe  deiMdaat ;  afterwards  the  dafaodant  ob- 
tliu  Ml  Older  iiiil  to  diawdre  Ibe  injnnetiaii :  Held, 
tbat  Ibia  order  ia  iirerolai,  aa  Ibe  defeadut  ou^t 
to  hare  obtained  an  abaotnte  ordar  in  the  Srst  ia- 
Blanee.  WtrMr.  CaMr,  )  Law  J.  Cbane.  46,  «.  e. 
1  B.  &  8.  480. 

If,  oa  a  bill  for  ■  iiaeorery  on^,  an  injnaelioB 
be  ohtaiwd,  ami  the  plaintiff  file  eioeptiona  to  tha 
Meadaat'a  aaiwer,  bat  omit  to  lel  them  down  lor 


breach  of  a  common  injunttian,  ablaiaad 
ur  four  proclaaiatians  had  been  mala  nadar  ■  writ 
r  aignt,  lo  nie  out  ■  writ  of  alltntmr  tngnl. 
taraclf  r.  Bail*;/,  4  Law  J.  Chant.  t05,  ■■  •.  t 
,  &  S.  SOT, 

Wbaiean  inJanctioD  has  been  aitaadad  to  atay 
itl,  it  ia  a  brMch  of  iLe  injuDctioBtopT«Botie« 
r  iritl,  even  though  (he  notice  ba  aocompauad 
ith  an  intimation  that  it  la  to  be  held  logatorjr, 
nlem  the  iajnnetion  is  diswlied  bcfota  Ifae  d^  of 
iai.  Bird  v.  Bronhtr,  3  Law  J.  Chue.  84,  a.  a.  fl 
. »  S.  1S6. 

If  a  pliistiff  who  has  obtained  aa  i>JBBetiao, 
iareprcaenta  to  tbe  public  what  baa  been  done  b;f 
>e  Court,  and  tha  defendant,  to  correct  that  nua- 

tmach  of  the  injunciian.  the  Court  wilt  not  aa- 
itain   any  complainl  DgaiD»  him  oa  the  pattof 

la  plaintiff,  for  auch  a  breach.  Ba^fiM  r.  NieM- 
■,«Law  J.Chanc.  M. 


been  obtaiaed  Ibr  t 


n  nantad, 
'.  fvart.S 


ttdmeat  aad  iDjonotion  wbiofa  had  bean  { 
OB  the  gTDtmd  of  nrepdaritj. 
Priea,  441. 

Ob  the  albnraBce  of  a  donnrrerto  a  Ull,  an  ia- 
jtinetion  will  not  ba  dtauirad  aa  of  eooraa,  bat  an 


the  cmuaOB  injono- 
eiceptioaa  to  th« 
imi  y.  Dnii,  1  Law 


iioaplioBi  be  filed  at  anj  tima 
doiiag  the  day  on  which  ther  ai«  to  be  abewn  br 
•anaa  againat  diaaolnaf  an  iajanotion.  Narton  w, 
Earr,  3  Law  J.  Chane.  89. 

Id  a  auit  fcr  a  maimiininn  abroad,  a  diaeorety, 
and  iBJnnstiDn,  if  tba  oommon  iimmctitia  bareiaaned 
'  bafera  trial,  agatoat  tbe  diftndaat,  a  brainier,  in 
aoatenpt  far  waatof  aBamwaroa  tbe  uBalaBda- 
Tit ;  the  dafendtnt  may  be  beard  on  motioa  to  dia- 
solre  the  injnoatioa,  befbn  anawar,  ao  far  aa  to 
abew,  OB  tbe  face  of  the  affidavit  itaalf,  that  it  iaanad 
erroneonalT  ;  bnt  be  cannot  read  another  affldarit 
(0  IbamentaiBBapportof  tbamotian.  Aod  mwH«, 
that  as  aepUeatioa  to  pav  iota  cout  the  moaay 
toi^ht  to  ba  reeorarad  at  law,  before  a  ooaaaiimaoa 
baa  beea  auibad  for,  ia  preaatore.  KmUng  t. 
SilUek,  1  M-Clel.  &  Y.  359. 

StmbU — WbnethaiBatiumaalaoreBtiDg  the  plain- 
tiff'i  title,  iodihe  facta  giringbimtillauBderAaaa 
iftttramenta,  are  neither  adoitlad  nor  denied  in  Iho 
anawer,  il  ia  taffieiant  far  bin,  upon  a  motioa  to 
diMnln  an  injoMtMia,  to  rerifj  bj  affidaiit  tbe  in- 
atnmianla ;  and  it  ia  not  naoeaairy  for  bim  to  alato 
by  affidtTil,  all  the  ciroomataocea  oonatitating  hia 


Itia  notcsmpetcnitoa  parij.BapportiDgaBOtiaB 


paraonal 

Dtan.  3  Law  J.  Chine.  95.  a.  o.  t  S.  b  S.  3t1 . 
Though  affidarita  are  admimible  at  law,  ihey  may 
30)  aoawered,  on«  aot  ba  on  motion  to  dleaolTo  an  ininnetion.  Henoe, 
■a  order  aia,  to  afBdtrila  aimtatnin;  doronHiBla  of  wbiah  tba  defan- 
high,  for  want  of  daat  ia  i|piorant,  cannot  be  reeeiTed.  BmrMt  t. 
'.  Dmmrr*,4  Law       TMtil,  1  Jaa.  IfiS, 

On  ahewing  ganae  on  the  merits  against  an  order 
idn,  m  Aaaalrins  an  iujanotion,  Ibe  plaintiff  ia  not 


•*  'T^ 


DOOLTEST  DEBTOR— (Cooi 


m  THE  Reiief 


or). 


«)it^iv*U\n)  tin  wninii  asuf*  c^u  i»-ptiiittiTi».  oa  tkc 


lNSOLVE.\T  DEBTOR. 


(A)  U«  I 


IM 


IT  DlBTOE 


(H>  Or  r««  Petition. 

|,V)    <'t>Hl(>l(l.' 

(J)  M/.V 
((')   Ur  THE  AulQNMKNT. 

(U)  OftmiAiiioneks. 

(b>  Aii/Htlnlmml. 

(h)  l'»wr,.  Itighli,  md  I 

(K)  Ur  TUB  Schedule. 

<P)  UF  TttK  IfKARrNO. 


(«)  tnitutuUallifcimctulh 


vMuUallif  cmictalingor  nuMBg  avay 
uilh  I'rtptrly.and  Fmndutnl  Prt- 


(d)  BrtachafT^-aa. 

(•)  DtblifiaudulentU  ronlrKlni. 
(f)   H-.i,„o/Fruurf. 

(i)  DoMiifa. 
(H)  Pbioe  Insolvency  oh  BAMBirnr 

(1)   ReMOTAL  OF  PRISOHEKS. 

(K)  DliciijiiaE. 

(•)  WhtnlilUdio. 

(0  Ht<B  abtaimtH. 

(0  RiglU,,  Pribiltgn.a^dLulAMiaift 

(d)  PU^ingand  K.idm^. 
(I)  Alu>wance  after  ADjoDrcino*. 
iti)  Re-bearinq. 

(A)  Of  the  Codet  fob  tbe  Reliet  oi  Inoin 

(■)  Canniutpnn-]  and  Officeri. 

As  iudrant  debtor  applied  lo  be  diMbnpd ' 
of  priMm.  He  *u  rvmaaded  by  thajiuaM,E 
tamtaui  it  acliul  cuiiodj  for  two  j'eui.  A  »' 
ieuaoTaucb  utjadiution  was  bcdI  lalLafii  Ft 
the  RaUef  of  IniolTeat  D.biors.  Be  clnt  ^^li 
Cooit  lataelj  ud  maliciously  senl  onardKi'i'i' 
Court  to  (he  gaoler,  (or  biidi'scbsreeoulofniKi:' 

Hm  Cooit  of  KiDg-i  Beacb,  oa  ccroi  bni 
CoBBOa  Flmi,  held,  tint  an  ■i:iion  oi  dit  cia 
nooTcr  conpanntiod,  Koold  lie  tgoiiiii  tbc  ckk 
tib«  (uit  of  tho  deUiniiiK  creditor.  WkitfiiK 
KieWd..  1  L.WJ.K.B.  Ml.  i.c.iB.iic!. 
•.c.3D.&R.tS7. 

(A)   PoFtr.. 

The  Court,  under  the  1  Geo.  4,  c.  119.  i.lJ.1 
DO  power  to  permit  the  luignees  of  id  insolmii 
oompound  a  luit  in  equity,     J„  n  Tna.  1  Cn 

Although  an  isMlveut  he  ijaoppoje<i,li«C» 
•ill  (if  fraud  appear)  eierciee  adiscrsiiDnirtp" 
Teated  in  it  by  the  act  of  parliament,  and  pTtli 
dioimpriaonaieiitofthapaMT.  /nrt  inrii,  1  Cn 
89.  "^ 

An  inaolient  debtor  ma;  he  bronghl  befon 
commiaaioner  of  the  In»o1i*it  Debton  Court,  b 

aigrod  bj  the 
!(  Cbii.  M5. 

The  Court  baa  the  power  of  appointing  u  w 
nee  aa  long  is  the  eaute  ia  Tested  in  the  uroiisio 
auignee.     In  rt  Bradbuty,  i  Cress.  7U 

An  oppoaingcreditorwhota  JubtdoeSB(iii«" 
to  tOl.  must  firat  get  eiecution  befofe  the  adjudi 

haa  the  power  of  reminding  the  case  (osucli  i  pn 
H  would  eoible  the  creditor  to  atlaia  hia  obieci. 
"  t/uBgWut,  iCreaiBl. 

The  direction  of  the  Court  Uiat  the  insolTBDl  s! 
bo  coDfined  witbis  the  walla  of  the  prison,  forn: 
part  of  the  Mijudication.  and,  therefoir.  il  mij. 
•equently  be  reacinded  without  alterioR  the  jit 
mem.     In  rt  Cadoscn,  Co.  MO. 

To  ■uatain  an  indictment  tor  consnirinc  bv  fi 
oath,  &c.  the  Eccleaiuitical  Court  will,  ou  mj 
order  iu  officer  to  attend  with  the  papers  in 
C«a»,      WntwiMlk  T.  IFtilmtmlh ,  J  Ad.  830. 
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(B)  Of  the  Petitioic. 
(a)  In  general. 

The  insolvent's  bnsbsod  wts  a  convicted  felon, 
and  bid  been  sentenced  to  fonrteen  years  transpor- 
tation, but  was  detained  under  an  order  of  council 
at  Portsmoutb^  on  board  the  hulks.  The  insolvent 
]iad  traded  for  some  years  on  her  own  account,  and 
bad  some  time  before  been  declared  a  bankrupt,  but 
abe  was  in  frequent  communication  with  her  hus- 
band :  Held,  that  she  must  petition  as  a  feme  covert. 
In  re  Franh,  Co.  135. 

If  an  insolfent  have  at  the  time  of  his  arrest  two 
places  of  residence,  one  in  London,  and  one  in  the 
country,  more  than  20  miles  distant  from  the  Court 
House  in  Portugal-street,  both  of  which  places  of 
residenoe  he  uses  indiscriminately,  as  it  may  suit  his 
nlessars  or  convenience  ;  and  if  he  be  arrested  at 
bis  conntiy  residence,  and  remove  himself  by  haheat 
torjnu  to  a  London  prison,  he  may  file  his  petition 
irom  the  London  prison  and  proceed  to  bearing  and 
take  his  discharge  in  London.     SeaVt  ease,  Co.  21. 

Where  the  insolvent  was  arrested  at  his  usual 
place  of  residence,  at  Chigwell,  in  Essex,  which 
wss  not  distant  aaore  than  ^  miles  from  the  Court 
Hoose  in  Portugal-street,  and  was  committed  to 
Cbelmaford  gad,  and  while  there  petitioned  the 
Coort  for  relief,  and  filed  a  schedule,  but  afterwards 
reaoved  himself  by  habeas eorpnt  to  a  London  prison, 
he  wu  allowed  to  file  a  new  petition.  In  re  Gaft6i- 
tai,Co.ll7. 

When  the  affidavit  for  leave  to  file  a  petition  is 
proved,  on  the  hearing  of  the  insolvent,  to  be  false, 
or  substantially  defective,  the  Court  will  dismiss 
the  petitioB.    In  re  ITwrnkiU,  1  Cress.  16.  • 

Petition  allowed  to  be  amended,  the  error  not 
bsiog  in  favour  of  insolvent.  In  re  Treble,  1  Cress. 
11. 

Lands  and  tenements  not  within  the  meaning  of 
the  6th  mle  of  Court    In  re  Amott,  1  Cress.  76. 

(6)  Wha  may  petition* 

Leave  riven  to  file  a  petition,  notwithstandinff 
iasolveBt  had  been  some  years  in  custody,  and  haa 
in  the  meantime  disposea  of  all  his  property ;  such 
penoission  not  determining  the  merits  of  the  case. 
h  n  Hamtdgn,  1  Cress.  59. 

Isaolvents  under  attachments  for  non-payment  of 
■osey,  may  petition.     In  re  Philpott,  1  Cress.  12. 

An  insolvent's  petition  dismissed,  he  having  g^ne 
6Qt  of  the  rules  of  the  prison  after  filing  his  petition, 
his  residence  within  the  walls  having  been  dispensed 
with  on  the  plea  of  ill  health.  In  re  Whiter  1  Cress. 
17. 

(c)  Contents, 

Where  the  insolvent  had  been  a  hankrupt,  and 
had  obtained  his  certificate,  some  years  before,  hut 
did  not  state  this  fact  in  bis  petition,  it  was  dismis- 
■id,  with  leave  to  petition  de  novo,  wad  to  re-ezecuts 
the  schedule  and  other  papers  already  filed.  In  re 
I>MeU,  Co.  22. 

So,  where  the  insolvent  was  declared  a  bankrupt 
in  November  1822,  and  had  obtained  his  certificate 
in  July  1824,  and  the  petition  stated  the  fact  of  the 
hankraptcy,  but  omitted  to  set  forth  that  he  had  ob- 
tained his  certificate,  the  petition  was  dismissed  with 
nulir  leave.     In  re  Noakes,  Co.  22. 


If  the  insolvent,  on  one  petition  being  dismissed, 
proceed  imtattttr  to  file  a  new  petition,  he  must  state 
the  fact  therein  of  his  biaving  filed  the  former  peti- 
tion.   In  re  WaUttr,  Co.  22. 

Where  the  fact  of  bankruptcy  was  omitted  to  be 
stated  in  apetition , Commissioner  Law  dismissed  only 
the  order  for  hearing,  and  allowed  the  insolvent  to 
amend,  reoniring  him  to  serve  notices  sgain  upon 
all  his  creaitors.     In  re  Lucas,  Co.  23. 

But  the  Court  on  consultation  dismissed  a  peti- 
tion, wherein  a  bankruptcy  twenty  years  previous 
was  omitted  to  be  stated.     In  re  Sherman,  Co.  24. 

A  sequestration  in  Scotland,  although  similar  to 
bankruptcy  in  England,  not  coming  within  the  words 
of  the  act  of  parliament^need  not  be  inserted  in  the 
petition.     In  re  Hutton,  1  Cress.  104. 

When  an  insolvent  omits  to  set  forth  his  name 
correctly,  the  Coort  will  dismiss  his  petition.  In  re 
Forster,  1  Cress.  157. 

The  transposition  of  a  christian  name  for  a  sur- 
name is  not  a  sufficient  ground  for  dismissing  a  peti- 
tion.    In  re  Wolff,  1  Cress.  138. 

(d)  FUiug. 

SembU — That  it  is  not  necessary  to  dismiss  a  peti- 
tion filed  under  53  Geo.  3,  o.  102,  before  filing 
another  petition  under  7  Geo.  4,  c.  57,  s.  10.  In 
re  Bardouleau,  Co.  27. 

(C)  Of  tfie  Assignment. 

(a)  Effect  rf. 

Insolvent  having  petitioned,  but  discharging  the 
debt,  and  not  taking  the  benefit  of  the  act,  applies 
to  the  Court  for  books,  papers,  &o.  to  be  delivered 
up  to  him,  they  having  been  filed  in  this  court.  In 
re  Bruertou,  1  Cress.  9. 

An  sssignment  of  the  property  of  an  insolvent 
debtor,  under  the  statute  ^  1  Geo.  4,  o.  119,  only 
transfers  the  property  the  insolvent  was  possessed 
of  at  the  time  of  presenting  his  petition  for  his  dis- 
charge, and  does  not  pass  any  after- acquired  pro- 
perty to  his  sssignee.  Hepper  v.  Marshall,  3  Law  J. 
C.P.  45,  s.  c.  2  Bing.  372,  s.  c.  9  B.  Mo.  710,  s.  e.  2 
C.  &  P.  79. 

A  B,  being  possessed  of  a  copyhold  sttate,  agreed 
to  surrender  it  to  C  D,  but  it  had  been  by  mistake 
previously  conveyed  to  the  trustees  of  £  F. — A  B 
afterwardfs  became  insolvent,  and  was  discharged 
under  the  act ;  and  after  his  discharge,  the  trustees 
of  £  F  re- conveyed  the  premises  to  A  B,  who  on 
the  same  dsy  surrendered  them  to  C  D,  who  psid 
the  purchase-money  to  G  H  on  account  of  A  B : 
Held,  that  the  assignee  of  A  B  under  the  Insolvent 
Debtors  Act  might  recover  the  money  from  G  H, 
in  an  action  for  money  had  and  received ;  but  that 
\he  latter  was  entitled  to  deduct  the  amount  of  bis 
bill  of  charges  incurred  in  making  the  surrender. 
Tioifi  V.  White,  4  Law  J.  C.P.  165,  s.o.3Bing.486. 

The  assignment  to  the  provisional  assignee  of  the 
Insolvent  Debtors  Coort,  is  not  made  void  by  the 
death  of  the  insolvent  before  bis  petition  has  been 
hesrd ;  and  such  provisional  assignee  may,  after  such 
death,  assign  to  the  assipiee  for  the  creditors ;  and 
they  may  bring  actions  in  respect  of  the  insolvent's 
property.  WillU  v.  Elliott,  sen,,  3  C.  &  P.  117. 
[Beet] 

The  lessor  of  the  plaintifiP  had  been  dischsrged 
under  the  Insolvent  Act,  hsving  previously  made 


IXSOLVEST  DEBTOR— (AssioNKK.). 


(t)  Poiwn,  Righti,  mil  DMia. 
Under  tbe  IBih  wetioD  of  tb«  Iiwliut  Dehm 
3,  c  101,  the  pniniiiBil  upn,  u 
Br,  bunoponr  touMp(i)rnjia,if 
*u  ditention,  the  propeitf  gf  ih*  iDaolinL  CrJa 
».  Pie*,  I  L«w  J,  C.P.  W),».o,lfliiig,SSl,<.».l 
B.  Mo,  S48.  [butMe  7GB0.4,t.57,t«.l' 
The  pniTuiontl  ungnea  of  Uie  [uidTnl  Mdn 
iiintiin  in  nctioo  of  ejatani  nln 
I  Geo.  4,  c.  119,  (Dd  3Gea.4,e.1i:: 
neceuvj  for  him,  preiioul;  It  en- 
■■S  the  (oil,  to  obtun  tbe  (noHiitirfilitBifi; 
pot  ef  the  crediton  of  the  ineolTesl,  m  ippnhdiD 
vfoM  cf  tbe  commiMioDen,  or  order  oC  Ibt  Cm, 
M  nrorided  bf  the  llih  MCliln  of  tha  f»Bs,Bd 
ftd  eeetioa  of  the  litter  act. 

Wbne  the  pToriBioail  luigsM  ot  IbtlBidiii: 
IMun  CoartbTo<]g;btio*clioBofejtOBiU,n! 
did  BMibeirthM  he  bed  prenoulT  ohuMdlb 
eiBaeat  of  the  mejor  pert  oE  tbe  aeuun  Uitit- 
■ulTval,  or  epivobitioii  of  one  of  tbt  coaDuna, 
oKvderoftbpCoDrt,  to  proceed  u  rt^M  If  df 
■atiMee  1  Geo.  4,o.  119,  e.  H ,  end  3  Gwi.  *,  c.  IS, 
Court,  after  verdict,  refoeed  to  Uij^fn- 


STOD 


DebtonCont'j 


hne  ben  mule  1 

mtnis  mcli  uaigaee  from  goiDj  on  in  the » 
Dm  i  CUrkl  ».  SptnC€r,  4  Uw  J.  CP,  101,1. 
Btur.  370. 

Theetetutel  Geo.  4,  c  119,  t.  ll,aiKa, 
BO  nil  IB  Itw  be  proceeded  in  fuTtberlhuuc 


■HUiaiil  tbe 


>  j*  ^.kI  <iispu<*nl  d 


.■a  R'l  tb«  avi\'intB*al  of  aa  u- 

r  ■vx'lH'n  1W  acv^>UBl  of  the  in- 
*J*Tit  m  (uptMirt  tlwraor.  }» 
a.  ri. 

■  l«Hl*la|>Md«ine»tbeappoint- 
,  «  hiuv  vouilurl  rta  iha  subji^l 
h»  Court  i»l'«»«J  to  interfere,  by 
.UK»<w  :  >»v  icould  they  call  for 
III,.  lriU-o.,1.  8.  ir.     £.p«rf. 


estate.  wiUKHi I  tbe  conaentof  creditaianiiqpi- 
batioB  of  one  of  the  eommiuionen  of  the  luehii'. 
Cooit:  Held,  in  an  actioa  bmu^t  bj  u  Utm.r 
torecerer  hie  bill  of  coeti  iocoEred  in  nKliwn 
the  nit  of  aach  an  aaaigaee,  Ibal  it  wu  iDsmtei 
on  tbe  atirmip*  to  proTe  that  the  eoBualoFindiEin 
ani)  iha  appiobalion  of  one  of  tbe  r-nim''**""'" 
the  InsoWeot  Court  had  bean  obtained,  or  ""^l 
eTFnta  that  be  bad  informed  bi)  client  tint  ■>% 
fonsent  was  neceteary.  Allium  j.  lUyiar,^^*^' 
K-B.8.n,  ».c.7  B.  iC,  441, 1,  c  I  M.iRW- 
Loclaimed  diridenda  remaining  in  tba  huii'^i 
■B  aaaigcee,  atlooed  to  be  diilributid  nV^f 
imongal  (be  creditora  named  in  tbe  tnaoinat'iK^' 
dule;  thej  bariog  proved  their  debU,  dot  artitf 
haiina  been  prerioualv  eiren  br  idrwtiwM"- 
/-  r«  r™<e,,  1  Ore...  11. 

becoming  poiaeaaed  of  propatj  aEai- 

■okent  after  bia  diicliitga.Dnla^  » 

retain  it,  and  upon  inauScient  cauae  twiiiA<n> 

one  moietj  thereof  ditacted  to  be  delireied  ont " 


tbe  ii 


1  Geo.  4. 


119. 


igneee,  d 
r/famlttt,  1  Creaa.,_. 
intolTeDt  dies  afler  petition  and  MB(i- 
--ionsl  aaaignee  '      '    ' '—** 


1.30.     in 
Where 

..    __.„ ,botbefoi«i 

nd  aaaij^ment  to  fain  aaai^eei  in  chief: 
the  aaaii^neeg  in  chief  lake,  nerenheli 
property    aaaigned   by    tba    proi 
WUlii  T.  EHhn,  6  Law  J.  C.P.  8, 
1.  c.  1  M.  &  P.  19. 

Ifone  of  tno  ccplaintiffa  takea  the  btHHaw 

loaokent  Act,  bii  aaai^ee  cannot  ■uataiai'iPP*' 

mental  bill  to  which  the  other  oo-pltintiffi)  <■«■> 

part;.  Lt$lerj.Mitdi,MroJt,ilaw].aaBihW- 

The  aaai^eoofan  inaolTent  debtor  bmI  I*  *■' 


t,  iH^ 

mpt^ 

t.ci  Bing-W' 


J^ii 


INSOLVENT  DEBTOR— (S< 


ti  uandiiiE  ID  the  sune  nftaition  m  tha 
of  ■  buikrupt.  Where,  thenfbra.  the 
foriMr  teeaptad  ■  leaae  of  pmniiea  occapied  bj  the 
insol'eDt,  froDi  tha  prcTiaJonal  uiignsa,  andnitaioad 
it  Era  mootlia,  aod  endatiDiired  to  lei  Ihs  premiaai, 
but  ftilad  in  ao  doing:  Held,  tbtt  thU  did  not 
iiDcalt  to  m  Rbaolate  xcceptiDce  of  the  leua  by 
him;  and  tha  jurj  having  foaiid,  that  be  had  not 
ntiioad  it  an  omeaaoiiible  lima,  the  Conit  refnaed 
(Q  ciitnrb  tbair  rardicl.  Linduy  t.  Lhnbert,  S  La* 
J.  C  J.  M,  a.  0.  J  C.  &  P.  SM. 

kmgaeta.  of  an  inaolTaul'i  aitata  aia  bonsd  to 
filtKnaccoant  prior  to  the  daolandDn  or  pajmant  of 
idiridend.     Jxn  SmiiA,  1  Crea*.  73. 


le  inaolTeDt  hid  bean  known  by  HTanl 
I  than  Ibat  in  which  bs  pelilioued,  dnriog 
inepuioa  nsned  by  bti  ached  ale  and  balanoa  iheet, 
nota  of  which  were  Ht  forth  in  hia  deieription, 
iltimgh  ha  (won  he  had  notcontrnctsd  anj  dabti 
unilar  iny  of  Ibeaa  Use  nuuas,  and  that  ha  had 
usnoed  tham  aolely  for  the  porpoie  of  arDiding 
inatl — tb«  Conit  diimibed  the  order  for  hearing, 
vii)  ItlTB  to  amend  the  deuription  in  tha  achedule, 


ilnvi  notice  of  the  farther  bearing 
creditor.     Jn  n  SpittU,  Co.  63. 

lunfidentdncription  ofinaolTe 
I  Crea.  14«. 


o  hi*  oppoaing 
.  In  rt  Laaitr, 


place  of  ahodfl  meat  be  inaarted  in 
iin  naolTeiit'a  acbcdule.     In  r«  SUvtt,  1  Creaa.  36. 

Tba  Court  al  any  time  prior  to  adjudication  will 
ufi'ouni  a  caae,  if  there  be  found  any  error  in  an 
inaotranl'i  deacriptioD.   Jn  n  Ciwp»r,  1  Grata.  168. 

laaolifeiit'a  caae  adjoaraedror  want  of  a  aaSoient 
dtacnptiaB  of  reaidence.    in  r«  TAsrnpfcini,  1  Creaa. 


Iracted  any  of  hia  dabti,  remanded.  In  re  ICarirer, 
ICna.  80. 

Where  an  objection  ia  railed  aa  to  the  miida- 
wriptionof  Ibareaidencaof  aninaolTsnt,  and  held  to 
he  gvod,  the  inaolrant  may  inaiat  npon  the  oppoaing 
cndilor  going  on  with  hia  indiridual  cale.  Jii  rt 
S*^,  ]  Cisea.168. 

Ad  iiiolTenl,  who  described  a  debt  in  hie  iobe< 
dole,  aa  dna  to  an  agent  of  a  iocisty  of  peraona.  who 
■era  the  real  craditori,  was  held  to  be  protected  by 
liM  ditcharge,  whara  the  real  oreditora  were  ao  re- 
ferred to  in  the  acbednle.aitagiTetlisir  agent  notice 
ofa  debt  Btated  to  be  das  to  bim  in  tbat  capacity. 
W«d  T.  Jowtt.  3  Uw  J.  K.B.  477. 

Sect.  6,  of  aUI.  1  Geo.  4,  c.  119,  (tha  InaolTent 
Act,)  moat  be  conatrued  liberally  ;  and  a  daacrip- 
tioD,  by  the  priioner  in  bia  achedule,  aufflcient  to 
point  out  10  a  craditor  that  he  the  priaoner  had 
applied  to  be  diaebargad  in  laapecl  of  hia  debt,  will 
■oiBce,  (bough  the  name  of  a  mere  agent  be  ineerled 
ta  the  actual  creditor,  under  circumatancei  which 
might  bare  fairly  been  auppoied  to  bare  induced  tb a 
maolrent  to  conaider  him  a  principal.  Nor  wilt  the 
diftience  of  Si,  6ii.  between  tha  debt  actually  due 
and  that  atated  in  the  achedule,  inralidate  tbs  in- 
■olTent'e  diacha^e,  whara  no  intention  to  mUlead 
tbe  creditor  appeaia.  Fernsn  t.  Drtw,  S  Law  J. 
K.B.  139,  >.  o.  4  B.  &  C.  15,  a.0.  6  D,  &  R.  71. 
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Where  an  inaolrant,  in  hia  acbedule,  atated  that 
"  he  wae  indebted  to  A  for  goods,  and  that  A  held 
hia  acceptance  for  ibe  amount,  wbtcb  became  due 
in  October  18f3,"^it  waa  faolden  a  aufficient  da- 
aciiption  within  tha  meaning  of  tha]  Geo.  4,  c.  119, 
although  A  bad  iadorged  the  bill,  the  inioWent being 
ignorant  of  tha  fact ;  thBrefore,  in  an  action  by  the 
indoraee  againat  the  inaolrent.  it  vras  decided,  that 
he  might  plead  bit  diacharge  under  the  act  Rttvei 
T.  L<nn6«rt,  4  B.  &  C.314. 

An  inaolTant'a  achedule  muat  include  auma  to 
which  be  inppoaea  he  has  eren  an  eiroueous  right. 
SfnimiRiIuei.  7  D.  &  R.  135. 

In  deacribing  a  bill  of  exchange  in  a  achedule,  it 
""--■  ■     -'         what  the  bill  ii,  and  through 


whom  it  paaied. 
If  in  the  ichedi 


n  by  bin 


1  M,  » 


hillai 


waa  draim  by 
HI  on  him,  ilia  for  Uie  jury  toaay,  whether  themia- 
take  was  wilful  or  not :  and,  if  thoy  tbtuk  the  mia- 
deacription  happened  through  miatake,  it  ia  a  good 
diacharga.  Nioi  T.  Nielmla-n,  9  C.  &  P.  ItO,  a.  c.  1 
R.  k  M.  3*»,  [Abbott] 

An  eiecntrii  who  had  become  inaolrent,  had 
aet  forth  in  her  achedule.  not  only  her  own  dehta, 
but  aleo  the  debta  oF  the  testator :  The  Court  beld, 
that  aa  ahe  waa  not  personally  liable,  and  aa  her 
prirata  eatate  waa  not  reaponaible  for  thoae  debta, 
they  ought  to  be  atruck  out  of  her  achedule.  fii  re 
Smilh,  1  Craia.  69. 

IniolTenl'a  balance  abeet,  commencing  at  the  time 
of  bia  commitment,  instead  of  hia  arraat,  a  ground 
for  the  diamitaal  of  petition.  Inn  Bear, l  Cress.  41. 

An  inaolTent  having  been  once  diacbarged  and 
having  omitted  to  insert  a  debt  in  hia  former  acba- 
'  '~         '  ig  prior  to  such  discbarge,  on  coming  up 


a  aeeond  luna  remanded  to  obtain  the  c 

threa-fourtha  of  hia  ciedi 

CraiaL3I. 

(F)0fTHEH1!AB[S0. 

(n)  OrdrrJ^v. 
If  an  inaolrent  baa  two  christian  namp 
taiten  hia  discharge  by  only  one  of  tht 
abandoning  the  other,  the  Court  will  d 
order  forliearing,      *         '  ' 


BuB(i«, 


botbni 


In 


(h)  Kotio 


of. 


othsi 


lignec 


of  aba 


.kmplianol 
lotice  of  the 
mgb  delivery 


ad< 

The  toiit 
competent ' 

hearing  of;  .  . 

of  notice   to   the  aolicitor,    is  equiiali 
aonal  aervioe  on  the  assignee.     In  n  M-Carthy, 
Creaa.  56. 

(c)  KviJence. 

Should  any  deed,  will,  paper,  or  writing,  ha 
tha  poHession  of  the  inaolrent.  or  under  his  contr 
and  it  be  proved  to  tbo  Court,  by  sufficient  evideni 


enable  tba  creditors  to  examini 


iff 


^  :rt 
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ft  Meoaid  time,  it  being  diieoTerad  he  bid  obtiiied 
tbote  books  fittm  the  office  of  the  ooart,  and  bid  m- 
signed  tbem  to  s  creditor ;  tbe  Court  ordenid  tht 
tbej-  sboold  be  prodaced,  together  with  the  ungn- 
BMBt,  on  ptin  of  ha?  log  his  petition  dinmiaed.  /■ 
rr  Hulmte,  1  Cress.  <5. 

4 

(c)  Fraudulently  eoneealing  or  making  away  wA 
Property,  and  Fraudulent  Preferenct, 

[See  In  re  Turner,  1  Cress.  54 ;  Jnre  PrtsUy^  ib. 
163;  In  re  Gould,  \h.  130.] 

Wbers  a  rerdict,  with  500i.  damagn,  htd  beei 
obtsined  against  the  intolrent,  and  immedittelr 
afterwards,  but  before  tbe  judgment  wu  ratend, 
he  assigned  his  property  to  his  mother  end  nster, 
in  eonsideration  of  debts  previously  owing  to  tbeoi, 
and  of  some  monej  paid  by  them  at  tbe  thne  of  tbe 
aasignniBBt,  which  he  immediately  employed  ia  dii- 
diarge  of  sereral  other  debts :  the  Court  decided, 
that  this  disposition  of  the  insolvent's  property  wn 
ftnndnlent,  and  that  tbe  party  who  had  obtaiaed  the 
veedkt,  npon  which  a  jadment  was  in  iactasbK- 
qasBlly  entered,  wss  enutled  to  be  oossidered  t 
creditor  competent  to  oppose  the  insolreat'i  dii* 
ckarge.     In  re  Tfumpion,  Co.  89. 

Where  insolvent  twice  obtained  leave  to  aaMsd 
his  schedule,  inserting  therein  the  second  time  pi^* 
psrty  which  he  wms  apprised  had  been  disoorend 
■7  bis  ereditora  to  have  been  left  in  tbe  baodi  of 
nnoChsr  person,  this  was  held  a  frandolent  eoa* 
cssJMSBt    lure  Huttm,  Co.  91. 

Insolvent  had  concealed  tbe  fbmitore  ofoaeef 
•ereral  lodging-booses  of  bad  character,  of  whiebibi 
was  the  keeper,  and  fraudulently  made  away  intb 
tbe  fnmitnre  of  another.  Her  husband  wu  a  tailor 
•srring  on  the  Jsmaioa  station :  Held,  no  objcdifls 
to  ber  discharge,  inasmuch  as  this  property  coM 
not  be  saade  available,  under  ber  assigpoment,  for  tbe 
pnjsasnt  of  sny  debts  incarred  by  her  daring  het 
tasbend's  absence.     Jh  re  Abbott,  Ca  140. 

Tbe  disposal  of  any  property  that  would  beaeit 
SB  insolvent's  creditors,  between  the  period  of  aneic 
aad  reader  to  prison,  is  a  ground  for  the  dtamiaal 
ef  sacb  insolvent's  petition.  In  re  Tuekey,  1  CieMi 
Idf. 

An  insolvent  having  taken  up  a  business,  and  ob- 
tained Bsoney  for  tbe  purpose  of  carrying  o«  tbtt 
bwaess.  is  bound,  on  failing,  to  deliver  up  bis  pr^ 
party  for  the  general  benefit  of  his  creditors,  ud 
tbe  'delivety  of  such  property  to  the  psrty  wbo 
sapolied  tbe  saoney,  will  be  considered  sn  osdae 
pselereace  to  thst  creditor,  and  a  fraudulent  making 
away  with  property  to  the  detriment  of  his  other 
creditors,    in  re  Johueoek,  1  Cress.  170. 

Wbers  the  insolvent  had  borrowed  from  one  of 
^e  opposing  creditors  s  sum  of  money  for  which  be 
gave  him  a  note  of  band  payable  with  interest,  aid 
two  rears  afterwards,  without  any  apparent  neces- 
sity/gave  his  brother  a  bill  of  sale  for  the  amooat 
ef  bis  share  of  a  legacy,  which  be  bad  promised  to 
pay  to  his  brother  two  years  before  borrowing  tbe 
Moaey  of  the  creditor,  but  continued  to  pay  ia- 
tsteat  upon  the  note  of  band  for  four  years  snbes- 
<)neatly,  when  he  was  arrested  thereon,  and  the  bUl 
of  sale  was  then  put  in  operation  against  all  hie 
nroperty :  this  was  held  not  to  be  a  fraudulent  pr»- 
'    Inre  BartUtt,  Co.  93. 


1 
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{4)  Brmch  tf  TVuK. 

Saeamng  lamtj  for  >  ipecinc  purpDie,  md  ip- 
plying  it  to  uolb«r  purpOM,  cou'=IiiuIei  a  rnuduleut 
tmchoftnuc.    Ian  tglir,i  Cms.  i. 

In  CUM  of  fnudulcnt  breach  if  trust  by  canfi  den- 
till  MrraDU,  tbe  Court  Id  pronuuDciDg  its  judg- 
mcDl  wiJl  act  with  gtvatnacTerii)'  tliao  in  ordinuiy 
cusa.     /■  rt  Dmii,  1  Ciau.  14j. 

NoIwitliataDduig  a  bnacli  or  trust  bo  of  sucb  a 
oatara  aa  lo  aipoae  tbe  inaolTeot  to  a  criminal  pio- 
McniioD,  tha  Cooit  will  order  him  to  be  imptiaoDed 
tudar  tba  tSHli  MclioD.  with  libctiv  lo  the  oppoaing 
cradilor  lo  diicbarga  him  if  bu  thiok  Su  i;i  ri 
LaKgUy,  1  Cnu.  43. 

{()  DttUfrauduUntlg  ciiuKactld. 

Tba  oppoaing  creditor  agreed  wlttj  t)is  Insolvent 
to  purchaM  the  lease,  fiiluren.  l.n<1  I'umituro  of  u 
public  honae,  at  tha  time  of  r!:jlIi  n^roemint  bo 
paid  a  dapont,  and  aubaaqnenili'  iVoiu  time  to  iimo 
paid  him  variooa  auma  ofnH>ii(v  na  accounl.  At 
the  time  of  the  laat  pajmani,  iIiV  luBolrenl  was  in 
Inat^  with  anothai  pnrcfaaaar  far  l)to  diiposal  or  the 
pablic  booaa,  of  whosi  ha  also  nceived  a  depoaii, 
and  aTantuallj  gare  bim  poaaessicn  ;  the  opposing 
crediLor  baisg  kept  id  ignoraDce  \ii  [bo  transaction  : 
Hald,  that  the  debt  was  traodiilt  oil  v  contracted,  lu 
rt  CnuUy,  Co.  95. 

iBaalrant,  a  cooreyaneer,  aold  ;>ro|iortj  for  17001. 
u  inutae  ander  aa  aaainniant  ilirroof  (o  paj  cer- 
taifl  iDcnoibraDeea,  anaio  distnbuie  ibe  reaidue 
■BoiglliaerMlitoraaftbeaaai^pei-.  After  frequent 
appliotiaiia,  ha  dalWerad  them  nn  account  of  dis- 
^nannt*.  whieb,  togatbar  wi<b  Ibo  aum  o(2iOI. 
daioMd  bj  himarif,  for  bii  oirii  diarges,  eqiinllcd 
iha  aaioiiBt  ha  bad  received.  Itartorwarda  appeared 
be  had  not  pftid  aeteral  eraditoia,  and  on  being  tp- 
pliwl  lo  br  one  of  tham,  b«  atated  be  bad  lent  117/. 
to  a  gentlenian  for  a  abort  timf,  which  statement 
waalalsa;  Held,  a  fraudulent  Ijr..icL  of  tiuet.  In 
n  Inaraan,  Co.  9«. 

A  debt  ninat  bo  actuallj-  conti  <  t,>,l  by  meana  of 
tbaofeBC«  charged,  to  g ire  tli<  l  nurl  ■  pon-or  of 
naaad.  Tberefora,  where  tin  <.<[i]xisiDg  creditor 
bad  bought  a  larfa  qnantitjp  of  wine  of  Ibe  inaol- 
nat,  on  hia  repieaaDtation  that  it  vbs  port  ?i'ine  of 
iMiaal  qoali^,  which,  howerer,  turned  out  to  be 
%bt  Spanitfa  wiae  of  an  inferior  kind,  nnd  t)je  ere. 
dilOT  had  lacoMred  damage*  in  an  action  for  this 
daoeil :  Tba  Court  held,  tbit  1)j<'  tuaolrent  could 
not  ba (Htposad  aa  for  a  debt  fraud uU'ntly  contracted. 
la  rt  limirhimu,  Ca  98. 

Tha  renewal  of  a  debt  after  n  )innkrnptcy,  bj  a 
prOMJt  to  pay  it,  will  not  azpnsp  itm  iusolvaiit  to 
IbapiMltT'  attendant  upon  t  IV^nid  comioitted  in 
Aa  orieinaJ  cootrMting  of  tha  d<.4iu  In  re  Patmrr, 
Cd.99. 

In  acaaeef  gioaa  (rand,  the  Cimri  willdismled  bu 
inaelTenl'a  petition,  inatead  □(  Oi^lnving  bi>  dla- 
•har^  for  a  dafinila  period,      7;i  re  Wotff,  1  Creae. 

Wharvan  inaoWentbad  biivd  a  borae,  and  during 
tile  period  of  the  hiring,  prorr-cd  to  giie  to  ibo 
owner  of  tha  borae  a  bill  aa  iIj'  jaice  of  it,  which 
waa  Dot  agreed  to,  but  the  bill  "  i-  left  at  tbeatablea 
dviug  theibaanseofthe  owcr.  am\  the  bone  waa 
'    aold  by  the  inaolTenl.  and  the  bill  di«- 


imeiniagoftheact. 
ot  obtained  goods  of  li 


mingoftlie 


it  apposred  tliat  llie  reprea 
.he  watcb  in  its  uoGniibed 

otbrt  petsoo.  and  no  mom 

:  Tbe  Court  remanded  th< 
m,  1  Cress.  lOS. 
Budulent  conduct  in  obtain 
T,  1  Creas,  159. 
(olvent'e  petition  diamlased 
inr^ed  iiy  ibig  Court  within 
ctition,iiBd  liming  con incti 

reprcaenutions.     In  M  Ciu, 
inlmciiDg  debts  by  means  c 

:  judgmt-nt,  twelre  montb. 

cascB  of  frjud  by   fals 


1  opposing  creditor, 
:  be  had  that  day 
•ttled  by  liU  bail  : 


be  hating  been 
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aevotal  debts  by 


donee   of  t 
credit  was 
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iCIed  by 
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And  a  rcfereDce  to 
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K  Banirvftct). 


diipute"  it  s«iMliuiTS,  u  prereDting;  tn  oppoing 
oreditor  (rooi  going  into  ■  qoMtion  of  &>ud.  Jn  r* 
Taylor,  1  CraM.  155. 

(g)  VamtiaKt  Aetin. 

If  ID  ioaolTenl  wiirDlIj  puCa  btm  isugneei  lo 
uaaecftsiij  aip«BH.  bj  iudlutiaglaw  proceeding 
mgainsl  thun,  for  icUdooe  bj  ItMm  in  ths  discbarge 
of  their  ilntj,  witb  JDUnt  to  cnnnuna  fail  propertj 
tad  diaiiii^  tbe  fond  to  ba  diatributad  to  his  cre- 
dilor«.  ika  Coott  will  mund  him  until  he  obtain 
tbe  consvBt  of  thiaa-fonnba  of  hia  cnditora. 

NotwiibMi>ding  an  inaolrani  obtain  a  Taidict  in 
■B  action  at  Uw,  tb*  CooTt  will  atill  ccmaidat  the 
Ktiou  as&iTtJoca  and  raxattou,  if  tha  rardict  b« 
aftcncaryla  Mt  aiida.  and  it  appaai  froa  olbar  oir- 
eumalancaa,  tbtt  the  actiaa  0>^[ht  saTat  to  bar* 
bwu  btcugbt.  In  rt  Al'Rrad,  1  Cioa.  45. 
(A)  r<MI«u  i>^M».  K  iWaj  tfSuit. 

Where  iba  imilTODt  bad  admitted  tha  oppoaing 
crrdilor's  cUiBM  be  jual.pleadad  the  general  iasae, 
oti'rrni  B«  dateea  at  tbo  trial,  aad  the  plaintiff  ob- 
taiiii>d  a  ntdict  for  lb*  whole  anoont:  Hold,  • 
n>iati.^u>  dafeac*.     Ja  r«  (-fayOa,  Co.  104. 

An  iDtolnBl,  la  an  action  broag-bt  againat  him 
<•  oapiwiBit  ci«di(or.  plandsd  tha  goueial  J"   ' 


auJll 


t*  of  LiBitatioDa.     Than 


it  of  hia  dNMnd  bad  baaa  oontnoted 

niDiui  it>-**  jaan.  Bt  tbo  plan  of  tbn  Statute  of 
1  iiiiii.iiu'ia.  tba  plaiat^lTs  •ipvnaaafaad  been  oon- 
■itliiiHl'l<  inctMBiHl,  and  tbo  ooati  ware  tai«d  at 
l^i;  ll.<ld,  a  TvialJoua  deftnco,  although  tha  inaol- 
wux  t*.nt  thai  b*  beliarad  ba  bad  a  good  dafenoa 
iiiiiK'v  l)<i'  alBlule,  aad  that  no  part  of  the  debt  had 
W™  rt.iiitai'taJ  withiu  aix  yoaia.    /■  r«  BtJJ'trd, 

lli»  tiinlwnl  <raa  arraalad  bjr  tbo  oppoaing  cre- 
•litoi  iW  ih*  auK  id'  *M-  put  «f  an  onginal  dabt  of 
111  A.*  ivuMt'a  wivh.ln>lia*iDgpi«Tiou*l7nadaa 
,  »iM>t  of  *tW.    XoplawM  tbo  gaaaial  iana, 
•>  d*lbM«  at  tbo  trial.    Tba  tnaol- 
,\  IW  wbot*  of  tba  woifc  bad  baaa 


cc: 


a  pemM  Naplojod  bT  tha 
1  Mon  IbM  H.  was  tftara- 


:  anJ  thai  b*  1 
I.  ivJ  h'  )>*v  fvV.  aiHl  balf  the  eoatt,  which 

iM..4iMit  «>*a  a>>tt>l>'<>  «»b  goods  hy  tba 
■  f  ;4v^itiv,  wW  ■(  iW  mhI  of  tbraa  montha 
..,.iw  M  kiw  JuMMiKliof  pBTawal,to  which 
..  I  i.t  aiuAwwt.  ■■  I  kaT»  ao  aaonoT  to  nead 
,  ;  ,1  I  W,l,  I  .bsiitd  wt*  pf»  J*«  anj-,  aa 
,  ,411  MM  t^^  tW  T-vf««a»  of  l««  Mtora  .—if 
V. 'w  lutf  an*  wv4*v  v>M  >haU  bar*  it  bMh 
tt>«  tw»i>«>t  i-}v«a>a  tb*  gwaewl  imio, 
-  -  "V  J'«*>-.v  at  itw  trial.  Ha  aaaoitad 
'  r  lb*  ti*4»  waa 


Wbat  B  reiatiaaa  defence.  In  re  GiUt,  i 
117  ;  In  n  GrmU,  ib.  ISO. 

Inaolrent,  being ined  aa  oaa  of  the  bail  un 
of  urn/ociai,  £lea  a  Mas  plea,  thereh}  delaji 
oppnaing  creditor,  and  putting  him  to  unoec 
ozpenie.  Judgment,  ten  mon tba.  Jnic  Loi 
Creai.  117. 


•a  of  da 


U    ,   ,!.■    v-'""*    '"^JX    «•"••    bv    lb*   WM 

....  ....  k.  »•  l,'»>iw.  b»  •••  at^a.'ra  at"'" 


(i)  Damagei. 
iia^farcriRL«»i.,aedneticiii,bnvb 
of  promiae  of  marriage,  malicioni  proaecuijon.lilKl, 
alander,  or  malidooa  injur;,  the  Court  kill  pn  iu 
judgment  according  to  the  Terdict.  fa  re  Pilma, 
Co.  106  ;  fan  MartA,  CreM.  la 

But  if  tha  faota  of  the  case  be  let  ii,  iht  Caul 
will  conaider  tbem.     Jn  rt  J/arriam,  Cc,  107. 

In  oaaea  of  tort  or  treapaaa,  tha  Conrl  mnal  hot 
tho  fiutU  lo  j  udge  of  tbo  malice.  Jn  »  S^ltni, 
Co.  lOP. 

In  cases  of  slander,  the  Court  will  nguliu  iU 
judgment  b;  the  amoanl  of  damagaa.  Ja  nhihti. 
1  Cress.  S7. 

Although  the  damagea  in  •  eaae  of  >1ini<l;r  be 
small,  tbe  Court  will  go  out  of  its  r^br  scik  ind 
award  its  judgmeut  acoording  tothe  nlotireiiloi' 
tion  in  life  of  tha  parties,  fn  n  AlUo.  i  Cross.  lOft 

Slander  of  the  gioasest  bind  could  act,  undtrl 
Geo.  4,  0. 119,  be  conatruod  to  mean  a  nilicioiu  in- 
jury. 

But  now  tbe  Court  ia  empowered  td  prmomitt 
an  adrerH  judgment,  Booording  to  the  nmimEtucH 
of  tha  CBH,  uponan  intolTentBgainalwhDiudimi!;M 
hSTo  been  given  in  an  action  fbr  libel  or  iltndet. 
I,  Co.  89. 


(H)  PjiioB  Inmlvencv  or  Baksmjpict. 

Tbe  fact  of  a  prior  inaoIrsDcj  mutt  Iw  lUled  n 
Iba  palilion  of  an  inaalvent,  nolwithitandin^  lodi 
prior  insolTenoj  took  place  I7]>eara  prerioui  lad* 
second  insoWencr.     Jn  r*  Brad/ml,  1  Crta.  U9. 

Insolvent's  petition  dismissed,  he  baring  amittti 
to  state  hit  preriont  bankruptoj  in  the  pnitii}>i. 
In  n  Bmllii/,  1  Craa*.  134, 

An  omiaston  in  an  insolTsn  t's  patitioL  of  hii  bi'- 
ing  been  baokmpt  otoq  tweo  ty  jreait  prior  n>  bit 
tnnDlranejr,  ia  fatal  to  hit  petition.  Jn  n  WaU,  I 
CiMa.117. 

If  an  inaolTont  bat  been  a  faanlmpl  more  Ibin 
onoe,  that  Ikct  must  be  mentioned  in  bis  peiitini, 
notwithstanding  tbe  first  comntissLon  i^u&d  daria? 
bi«  minority.     Jn  n  Fnmnt,  ]  Creai.  lib. 

The  crediton  conseotioe  to  an  ioHkecl'i  ili)- 
ebarge,  under  aeetion  64  of  7  &  8  Geo,  4,  inuit  be 
duty  enteted  in  tha  scbednle,  and  most  be  cn- 
ditora from  whom  the  inaolTan  t  sseks  to  be  d  ischuged. 

Therefore,  the  consent  of  a  moitgij^  or  od^ei 
teonrilT  creditor,  unless  he  will  agree  lo  gire  upl>'< 
tecoritj,  or  of  creditors  on  sooouni  of  niwconincU 
fiir  debta  which  bad  been  diaebargod  by  prerioDi 
bankruptcy  or  insolTancy,  unlaaa  they  bare  obliiied 


I,  Ti'iatioti  a  defence 


An  iDSolreBt  will  not  be  diaohargsd  without  tha 
consent  of  creditors,  where  s  debt  bss  been  con- 
tracted by  acoaptiag  aoeoBunodation  bills.    Ja  « 
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(o  iDMrt  tka  imODBt  of  wimDU  of  ittoniaj,  eiiitisg 
ud  unntiifiad  il  tli«  tins  of  bia  ronoar  dUofauga, 
in  hit  rormn'  Khsdubi  j  oi  omiM  *■  cliioi*  tgrtinit 
liiD.  MTUit  dehu  m  i  couidanbl*  i mount  ]  orhM 
natwti  t  debt  inbMquuit  to  tbU  diichii^.  in 
ri  Waelrycli.Co.ll*. 

CodmhI  oJr  ci«dilon  aniut  be  obtained  where  tb* 
■BiolTent  hu  conmctad  a  debt  fiaudnlantlT-  in  rt 
ftclbwni,  Co.  115. 

Ad  iowlTsot  bariDg  bean  twice  ramaaded  to 
obtun  tb«  conaeBl  of  three -fourthi  of  bia  crediiora, 
and  omittiag  to  comply  ttrictij  witb  Ibit  order,  on 
biacoBiiBg  up  for  (he  Uiiid  lime  fata  bit  petibondis- 
aiaaMl.     ian  GaiU<nr,  1  Creaa.  11. 

An  JDHlieDt  haring  been  diaobtrged  wilhia  Ere 
jeaia.  La  obliged  to  prore  tbil  bia  aecond  inaolTescy 
buM  uiua  from  mielbrtune  ;  od  failure  of  Hucb  proof 
tbe  sonaent  of  tbrBe-fonrtba  in  number  and  relue  of 
bti  crediiora  ia  nquired  bj  tbe  Court.  Jn  ra  Wacili, 
1  Chh.  9T. 

An  ineolTCnt  diaofaa^d  wilbin  Gie  jeaia,  ia 
bound  to  aieraiie  a  meaanred  prudence  in  bii  deil- 
iagt,  and  ia  not  entitled  to  apscnlits  upoo  promiaai 
-lufah^DtLerpenona.     /h  rt  Tati.  Co.  11  ' 


Frorii 


le  under 


m  of  bank- 


npt  igiinat  an  inaolTent.majappljforind  meive 
aaaela  out  of  tbe  aaiits  and  eSacU  of  the  ioaolTent, 
if  tiia  iaaoUaot  wai  declarsd  ■  bankrupt  wilbiri  two 
BOnUit  of  bia  being  beard  on  bii  petition,  the  aaaata 
of  liii  aalate  having  bean  piOTioual/  aaaigned  lo  tbe 
proTJiiontl  aaaiguea  of  thia  CourL  Jn  r*  Txuktr,  1 
Creu.T. 

If  an  inaolfcot  neglect  to  delirai  up  to  the 
aaiignae  of  bia  eatale,  laaaea  to  which  ba  is  entitled, 
and  it  then  ditchargad,  tbe  Court,  upon  bia  coming 
ap  a  tacond  time  lo  Uke  the  benefit  of  tbe  act,  will 
■ol  diacbarge  bim  nntil  the  teaaaa  are  dalivated  up, 
thaj  being  the  property  of  the  aatigaee  nader  tb« 
titat  Btaicnment.     Jn  ra  CeifW.  1  Creaa.  58. 

Prior  inaaltancj,  iociu  Uaurfi*  In  ra  PAippn,  I 
Craw.  116. 

An  i]BcerIi£cated  bankrupt,  in  cooaidaration  cT 
baring  hia  certificate  gnnlad  bim,  ia  induced  to 
aire  billa  of  eichaage  to  acme  of  hia  crediiora  for 
oabli  dee  before  tbe  cominiaaion  of  bankrupt,  thef 
not  hifing  prOTtd  the  debit  under  thai  commiaaion, 
thereby  renewing  tbe  oHgiael  debta.  On  the  baok- 
nipt't  comiDg  up  lo  be  heard  on  hia  peLIion  in  thia 
conn,  an  objection  waa  raiaed  on  behalf  of  an  in- 
dorase  of  one  of  tbe  billa,  that  tbe  inaolrent  bad  no 
Ileal iimiii  ander  tbaGlth  tectiop,iiotirithitaiiding 
(ha  indoraee  knew  that,  at  tbe  time  he  took  the  bill, 
iuolreot  waa  naaartlGcMed,  Tbe  Court  held  tbe 
watnry.      Ja  ra  Abraham,  1  Cieaa.  1>3. 

<I}  Kemotal  Of  Prtsonem. 


ipoailion  or  not.  in  rt 
Wbara  an  inaolTenl'a 
eoonttj,  the  Court  upon  affidari 


Creaa.  164. 

ed  to  the  oountry,  upon  aflUaiit 
efall  hie  crediiora  raaidiDg  there,  aa  alao  proof  that 
all  tbe  dobta  ware  eontiaetad  in  tbe  conntiy.  in  r* 
TwiKi.  1  Creaa.  4J. 

Tbe  greaier  part  of  an  ioanlTenl'a  creditmt  leaid- 
iag  in  tbe  eoontry,  the  Coart,  Bp«n  motion  dsm^- 

DiouT,  IRtf— lats. 


in 
ra  Pom,,  1  Cress.  J35, 

^Vhere  it  BppeBra  br  id  intolrent's  aobedule  that 
all  bia  debli  and  credita  are  in  tbe  country,  the 
Court  wilt  Older  ilie  remOTtI  of  auch  iaaotvent  upon 
the  application  of  bia  crediiora,  aupported  by  affida- 
vila,  at  Ihe  imolienl'a  own  expense.  Jn  ri  Siglti/, 
1  Creaa.  13*. 

Whcrean  inaolrent  removed  liimaelffrom  cualody 
in  the  country  to  L-indon  by  a  writ  of  habtui  cirrpui, 
and  W(^nt  out  on  bail  two  days :  Held,  that  it  did 
not  take  Ihe  case  oui  of  the  661b  aeciion.llie  change 
of  Coatody  on  the  aurrender  being  immaterial,  in 
raBunm/i,  1  CreaB.66. 

A,  being  arretted  by  proceaa  out  of  a  court  of  local 
•  'f  byA,' 


Court.     In  ti  Jlulln-,  1  Cieat.  lie. 

A  rcmovg]  by  hahtmcorjmi  Bued  out  by  a  relative 
of  an  insoltcnl  without  ber  liuowlfdge,  procurement, 
or  request — order  for  lieiiing  diem  iaaed.  it  being  held 
aa  a  n'muril  by  hahtas  coFfm  sued  out  do  her  behalf 
witbin  Ihe  meaning  of  tbe  e6tb  seclioD.  fii  re  iJuu- 
fard.  1  Creaa.  IM. 

An  iniolTenl  arrealed  in  the  country,  and  com- 
mitted to  a  couaty  gaol — removea  bimaolf  by  hebiat 
eerpiu  to  Ihe  King's  Dancb  priaoo,  where  anutlier 
dotaiocr  ia  lodged  againat  bim.  Afterwarda,  the 
plainliflii  in  tbe  origiaal  action  in  which  bu  bad  re- 
nio*eil  bimacir,  ditcharge  him,  and  at  the  tsme  time 
lodge  a  delimer  for  a  smaller  aum,  end  a  change  of 
partiea  aa  plainiiffs:   Held,  by  the  Court,  that  thia 

of  the  66(b  aection,  ea  from  ttie  first  arresl  bn  wan 


T*  Cardtn,  I  Creaa.  16!, 

(K)  DiscHAncii. 

[See  Prisoner.] 

(a)  Whe  (Xlilbd  to. 

Inaolrent  entitled  to  bia  ditchai^e,  mora  than  lire 
jeara  baring  elapspd  from  lliu  date  of  hia  (irtt  dis- 
cbarge, notwilliatanding  ha  had  inlrrim  peliiioned 
tha  Court,  and  had  been  remanded  to  obtain  the 
if  ibree-fourtbs  of  tbe   crediiora.     Jn   ri 


Cattail 


!.  SO. 


Qtitledtoaabareoftbeper. 
•ooalty  of  an  intcatitf,  but  adminiairalion  baa  not 
M  yet  been  token  nut,  tbe  Court  will  not  delay  the 
diacharge  till  the  auiguee  baa  been  put  in  poasettioa. 


(b)   How  cbittinid. 

The  41st  aection  of  tbe  Insolvent  Act  confers  on 
tbe  Counof  Exchequer  adiscrelion  to  make  or  lefuae 
an  ordar  for  the  insolveut'a  diacharge,  when  the  ap- 
plicant is  a  crown  debtor. 

An  intolvent.  who  ia  indebted  to  ihe  Crown  under 

party,  aupported  by  an  affidavit,  praying  an  order, 

that  bo  may  be  htoughi  up  lo  be  eiamiiied  on  oath  ; 

and  nolice  should  be  given  to  Ilie  Crown,  (Chat  it, 

S  N 


9i'ri( 


INSOLVENT  DEBTOR— (DiKBARoe). 

red  Oft  dm  AttoiD^y  GiBcnl).    Rtx  t.  Auttm,  Th»  Court  nfuwd 

wbo  hid  bHD  unatB< 

9,1.  1,  (hs 

III.  and  the 

hj  th«  n- 


motian  for  (bn  diwliirga  of 
Ichtor,  uDdvr  the  itKuta  48  Geo.  3,  c. : 
ule.  in  the  fint  in^tinoe,  i>  onlj  ■  rula 
:ourl  mait  bs  ntis6«d  of  the  (ruth  of  I 
'acts,  to  bring  Ui«  pirtj  within  ths  ic 

ord,  ud  not  mereljbj  in  affidaril  of  

l-indm  1.  HoTtn,.  1  Law  J,  C.P.  64, 

In  OMM  of  iniolTent  publinnf,  the  Coart  ■triclly 
'i*i]uiraa  the  lienncat  ihdl  ba  filed  prior  to  the  hear- 
Kg.    In  r*  Mmk,  1  Cren.  82. 

(e)  Ri^,  PrinUftmnd  LUbilitui  aJUr. 
A  xJretT  foi  an  inDuity  ii  reliiTcd,  hy  the  Inaol- 
iFnt  Act,  mm  imBra  which  may  become  due  aftei 
diiaharge,  in  eoUKquenc       '  -   •        - 


u  ioBolrent  delKDr, 

en  X  hail-bgnd  &r  i 
urge  under  1  Gm.4. 


iffsilu 
conaeijuently,  the  annoity 
ly  come  Id  vitb  tbe  real  of 
.  Ctltini  T.  Lighlfoet,  4 
B.&C.  asi.B-c.  8D.  & 


La»  J.  K.B,  JT4, 
R.  491. 

Tha  diachi^  of  an  iniolTeat  only  ralierei  him 
from  the  apeeifie  dabu  deacribad  in  hii  achednle, 
uTid  tbe  aurplna  of  a  debt,  which  he  hu  atatsd  in  bia 
schedule  at  leaa  than  ita  reil  amonat,  may  be  aet  off 
iii;tiDat  aay  iclioa  by  inch  inuUent.  rdylor  T. 
jhKhanan,  S  Law  J.  K.B.  (58,  a.  c.  4  B.  &  C.  419, 
a.  c.  SD.&  R.339. 

Wbare  a  perion  hii  beeo  diicliiT^ed  under  tha 
.i:l  Geo.  3,  G.  lot,  be  ia  itill  liable  (o  an  action  of 
iK-apiia ;  and  theiefore,  when  the  cauae  of  action 
aiiiut  befoTS  tbe  inaatTeoI  went  to  priaoD.  and  tbe 
il.im^ea  were  anliquidited  before  the  diaeb>i|^ : 
Ili'ld,  that  hia  diacbarge  wia  no  bar  to  tha  aotion. 
].loytt.K,m.tChlt.tti. 

At  ioaolvent  may  aua  foTpoodi>old  inddeliTered 
n-liilt  be  waa  in  cuitodj  under  an  order  of  tbe  Is- 
eolrent  Court,  unleaa  the  uaignee  intarferea.  Toulnr 
V.  B^hanan.  3  Law  J.  K.B.  (38,  a.  c.  4  B.  k  C. 
'll9.a.c.eD.&  R.49I. 

Ai  idmiaaioD  by  a  plaintiff,  that  be  ba*  been 
diicl.argad  Dndaran  inaolrent  debtori  act,  will  not 
preiant  bim  fiom  reoarering  in  an  action  for  gooda 
Bu^d  ud  deilTend,  prior  to  bia  raleaaa.  SuniiKr- 
stn  t.  Adamtm,  1  Law  }.  C.P.  1,  a.  c.  1  Bing.  73, 
1.  C.7B.  Mo.  374. 

A  debt  daHitding  opon  a  covtin^ancT  at  Ibe  time 
of*  Mrty'a oiemiiaal,  under  the  18  Geo.  * 


.     WOTTOU.    » 


I,  under  the  18  < 
diacbarged  tharahr. 
(Jliit.44S. 

When  ID  inaotnot  ii  taken  in  execotioa,  after 
hta  diiefauj;«  nnder  1  Geo.4,o.  119,  hiaaecmtanoe 
oi  bii  liberation  from  cnatody  fiom  the  plaintiff,  onl 
ol  tbe  ragalarcoutae  painted  oat  by  that  act,  aeotion 
19,  Til,  by  ipplioition  to  a  judge  at  cbambei*, 
o^ierttta  aa  a  wairei  of  eoata.  to  which  he  would  be 
ctitided  under  ibitiection.  Evantr.  Wilten,  I  l»w 
,1.  C.P.  IM. 

1'be  Court  will  not  intarfera  in  a  lummarj  way 
to  my  proceedinga  againit  a  peraon  wbo  baa  been 
digcbarged  nndertba  Inaolrent  Debtora  Aot.  Walt'i 
'-uH.tLawJ.  K.B.  3<t. 

Where  a  defandanl  gare  a  promiie  to  pay  a  debt 
•H  Id  wbieb  be  bad  bean  diiefaa^ed  under  an  iuaol- 
vvntaot:  Hold,  (bat  be  could  not  ba  arrealad  and 
b'lld  to  bail  upon  aucb  promiie.  Butt  t.  Ttiu,  4 
IJ.  &  R.  154, 


debt  eoDtnctad  before  hia  diachs 
C.  119,  aithar  by  iBiii»|;  saide  Ihf  proewdioji,  or 
oideriog  oamTDon  haiJ  lo  be  filed,  but  aaid  be  ddR 
plead  to  Ibe  action  :  aliiir.  if  be  bad  been  deUioisi 
in  ouatody.     Don*  v.  Umiih,  3  D.  &  R.  600. 

But  now,  if  1  defeudint  ia  arrested  for  a  debt,  ia 
reipect  of  which  he  has  been  prenoualy  diicbirfed 
under  tbe  Iuol*int  Act,  bo  will  be  reliared  M 
motioD,allhoDgb  be  be  not  in  ictual  cuilody  ;  ind 
if  he  baa  giran  e  bail-bond  to  the  aberiff.  tbe  Oxn 
will  order  it  to  ba  given  up  to  be  canoelled.  \trt« 
T.  Unity,  5  L»w  J.  K.B.  45,  a.  c.  6  B.  &  C.  106, 
a.  G.  9  D.  &  R.  lOT. 

Tbe  Court  nfijaeil  io  tibenite,  on  motiDii,  idu- 
charged  ioaolTant,  who  bad  been  iimtrd  bjbi] 
aarety  for  tbe  arTeara  of  an  annuity  Bccniin;  aobn- 
qoently  to  the  inaolvont'a  diatbarge,  and  piid  bj 
the  aurety.  Fnamm  v.  Ilargiu.  6  Law  J.  C.P.  Si, 
I.  c.  4  Bing.  416,  g.  c.  ]  M.  &  P.  91. 

A  CflgTtm'TrpiTeii  hr  i^nina'^lTeTiiRfrerbiadiarliaTpi 
npon  proceeding!  commenced  before,  conatibiU)  i 
new  promise,  upon  which  be  brcomei  liablt.  Ditt- 
witbitanding  bia  diEuharge.  .Siiwni*  t.  SW,  J 
Law  J.  C.P.  S8,  a.  c.  4  tiiag.  37. 

Where  tha  defendant  applied  for  his  di>cbir|* 
under  the  Inaolrent  Debtore  Act,  l  Geo.  4,  c.  115, 
and  waa  threatened  to  b<'  opposed  bv  tbe  pliiauf'i 
inleauta,  (who  wia  a  crediior,)  and   the  de<egilnl 


gars  him  a  promisaorv 

f  his  nut  being:  oppwediud 

thaplaintifl',  aaadminJE 
tbe  dafandanl  on  Ibe  nc 

■imiritof  the  creditor,  md 

nc,  and  the  action  •rii  ibu- 

doned  on  hi.  gi.ing  a  , 

1  arrant  of  attomer  u  in  li- 

ditional  eecority  to  pay  tbe  amount  of  tbe  noiekr 

rt  set  aside    tbe  wtrmt  cl 

attorney,  and   orderr.l 

plaintiffbvthadarendi 
tha  ground  that  tbe  note 

mtTcberpturDedlobin,oi 

iind  warrinl  of  aiioracjnw 

founded  onaeormpiaij<. 

lillfgnlcansidentioii.  Il<tin 

r.  Khigitm,$Lmw.'.  i 

LM',  77,8.  c.  Sfling.+H. 

An  agreement  bel"< 

»«..  .11  insol.ent  debtor  ud 

bia  iitignee.  It'  which 

to  be  held  in   uuM  by 

the  assignee,  to  paroolrf 

tbe  rente  and  prohta  an 

nuitiea  to  the    iDsolceiit  mi 

biawife,  and  tbeaurph 

la  i„«arri8  the  eiliociioa  of 

tb«  debt  owing  la  tb. 

0  assiftnee.  is  a  tiaiuactiM 

which  being  brougbibf 

'lore  a  court  of  equity,  allbt 

inaUnce  of  the  inaolvf, 

It  bimaelf.  must  be  reecinded 

on  the  ground  of  publii 

:  policy.     M-Xtit!  T.C-J-Ul. 

f  Bligb,  it9. 

ditor  abaU  withdraw  hi 

ia  illegal,  untaaa  tbe  aome  be  made  with  the  cooint 

of  tbe  leat  of  the  cred 

itura.      Mwrray  r.   Rura.i 

Uw  J.  K.B.  948.  a.  c.  S  B.  &  C.  411. 

An  inaolrent  debtor  ia  id  incompetent  witnaM  ii 
■n  lotion  by  hia  ■asi(;neP8.  to  recorer  a  mm  dne  tc 
bia  Mtate.  RWn  r.  F/rgut^,,  1  C-iiP-  *'^- 
[Littledale] 

In  aaiumpait  by  tbe  assignee  of  an  inaolrent.  fm 
work  dona  by  hJD  prerious  to  bia  iDsolrency,  tba 

Fwd,  «  C.  fr  P.  »44.  [Abbott] 

An  ioaolreut  kiTJn^  possession  of  propertvbe- 
lOBgiogto  another,  nnd  eiercising  a.  coutrol  arei 
it  fbr  a  long  period  of  time:  Held,  that  auch  poa- 


INSPECTION.— lNSURAMCE-(Ini 


IT). 


■tncoi  cmutilatea  ■  repuMd  oirnvnhip,  tnd  thit 
liBirfbrn  thit  prupflrty  of  rirbt  belongt  to  Ihe  cn- 
liton  or  luch  iuolTeDt.  ind  muit  be  delivaiad  ap 
wfan  Iw  cin  obtain  hii  dischug*.  lu  rl  f  (mhan, 
1  Cnn.  165. 

Till  Court  dinniuBd  the  petition  of  in  iDiolTcnt 
ibo  bad  DO  othai  debt  upon  fail  ichedula,  eicspt 
bit  wbicb  wu  due  to  fail  itloraey  for  baeineei 
loi*  in  mpaet  of  obtiiniug'  hia  diicbii^ ■  tb*  jeir 
trecrding.  bj  an  ittorniy  of  tbe  court,  b/  whom 
le  bad  been  trreUed  ud  detunod.     In  rt  Dyim, 

::o.is. 

(d)  PUaimg  md  Enrfnc*. 

ToaoppoTta  ptol  of  diecbai^  andeiin  iniaWtnt 
itt,  (1  Geo.  4,)  It  will  ioIEgo,  if  tbe  defendant  pron 
IwKljgdioatioDfbrbiBdiicharge.  PauaUi.Bnm, 
ISt>A.M.  [Abbott) 

An  eri^il  order  for  the  diicbirgs  of  a  priao 


lief  oat  oTUi  ei 


be  illowed  it  the  end  of  a  leue,  a  right  would 
■i[it,  end,  11  incident  to  the  right,  i  power  in  a 
oourt  of  wjuitj  to  compel  inepectioD,  for  lliepnrpoaa 
of  Tilnatioti.  Eait  India  Ccmpany  T.  Kynattoiif  9 
Bligb,  i6t. 

The  owner  of  a  coal-mine  biving  wrought  under 
lad  taken  coal  from  aoeigbbouTing  mine,  and  beieg 
aboal  to  deatroy  the  j>iUan  under  the  aeigbtWDring 
mine  to  prerent  defection,  in  order  wu  made  lo 
roiuiin  tfae  deatmctioa  of  the  pillari,  and  that  the 
owner  of  the  neigbbonring  mine  ihould  be  at  liberty 
toinepecttheworkingi,&o,  B7  aiubiequent  order, 
in  cooeequence  of  the  obitruotioni  to  the  inipaotion, 
it  wu  ordered  that  the  obHtuctione  aboala  be  ra- 
moTtd,     hmldtU  T.  Curmn,  3  Bligh,  168. 


nide  bf  ^  Court  for  the  relief  of  inaolTent  deblon, 
rnddahrered  to  tba  iailoiin  wboiecuetodj  be  waa, 
■ho  tlieraupDU  diacbaTged  him.  end  produced  tbe 
>id«ratlba  trial — betd  evidence  of  hii  discbi^, 
wcordilg  lo  bS  Geo,  S,  c.  101, 1.  10,  ao  la  to  mike 
til  rnnin  property  liibla  to  ctediton  npoa  bii  aub- 
uqueol  binkrapte;r,  where  fail  eatata  did  not  paj 
If*,  in  the  pmind  ;  tboogb  no  copy  of  lacb  ordar  of 
liecbatge,  ligned  and  certified  by  the  officer  of  the 
CMit,  waa  produced,  according  to  S3Geo.3,G.  lOt, 
I.  M,  n  1  Geo.  4,  o.  119,  a.  45-  A'nia  T.  Itaaa,  S 
Uw  J.  K.B.  iSt,  t.  c.  4  B.  &  C.  335,  e.  0.  6  D.  & 


(L)  Allowiiice  attke  Adjvdicuioh. 
On  aa  ipplication  under  the  Klh  aection,  notice 
iiBtt  be  aerred  on  tbe  creditor.    In  r»  langUg,  1 
Cnn.66. 

Ad  order  for  m  lUowuce  onder  tbe  56lh  aection, 
■>!/  be  reicinded  end  the  payment  of  the  allowance 
■topped,  if  it  ippein  tbit  auoh  order  wii  obtained 
I7  Mm  repreHBtiiioB.  lit  ra  Marih,  1  Creaa.  158. 
*  iaaolTeot  Teceiving  dabla  aflar  hia  impriion- 
ind  prenau  to  adJBdieitiDU,  not  illowed  re- 
~    1  GiUert,  1  Creil.  3. 

(H)  Re-ruriiio. 

As  iBcoWaEl,  upon  1  re-hearing,  will  not  be  i»- 
)DirMl  bj  the  Court  to  iDBwer  an;  qaeationa  whiob 
■onld  tend  itiracllf  U>  falaify  the  tcbedule,  and  ez- 
Mse  him  lo  the  danger  of  bwugiadioted  forperjnrj. 
r«rrS«tii*,  Co.  161. 

Bu  tbe  imolrei  t  may  be  eiimined  upon  oollalenl 
pcanii,  llie  qosationi  not  directlj  tending  to  filiifr 
bii  achednle.     In  re  Undmieod,  Co.  16t. 

Apidicition  for  re-beiring  refaied,  the  right  of 
Ibe  oppouDg  creditor  baying  bean  decided  in  a  •B- 
parior  court.     Ju  n  liarili.  1  CiM*.  74. 


INSPECTION. 

[See  PlODIHTION  AND  llltPEOTtON  OF  DeEDI, 
BOOKl,  AND  FaPEBS.) 

Order  for  inipection  of  1  lice-mactina,  on  pra- 
Beedinga  for  infringeownt  of  a  pateat.  Brvun  t. 
Afiwn,3Bligb,  178. 

la  cue  of  an  agreement  between  landlord  ud 
tBnantjtbattfaeralneoftimhernied  in  lepiire  aboold 


INSURANCE. 

(A)  Inter  isT, 

(B)  Voy*GE, 

(C)  Policy. 

(D)  WABRitNTlU, 

(E)  REPBEiENTATioNa  AND  Concealment, 

(F)  Loss. 

(G)  Abandon HENT. 

(HJ   BOTTOHElf  BONDC 
llS   InSUBANCE  OH  LiTH. 

(K)  Ins  0  BANCS  asainit  Ft  be. 
(L)  Inbdramce  Bboebb. 
(M)  Actions. 

(a)  In  g«un,L 

(b)  PUadinp. 
(e)  EviiUiut. 

(A)   iNTEBEgT. 

An  Eiit  India  captain  biving  borrowed  mooej 
of  A,  in  order  to  leoure  him,  arranged  with  B  that 
he  (the  captain)  ibould  draw  billa  on  C,  (B'a  agent 
at  Calcatli,)  in  faroor  of  A,  pajable  thirty  daye 
after  tbe  airiTal  of  tbe  ahip  ;  which  billi  A  waa  10 
indoru  10  B,  wbo  wu  to  negotiate  on  Calcutta,  upon 
tiis  oaptain'i  coniigning  to  tfaeit  agent  there,  gooda 
lo  double  the  amoutof  tbe  billei  HeU,  that  B  bad 
no  iaaarable  interat  in  tfaa  bill* ;  and  tbat  efeo  if 
he  bad ,  be  wu  not  entitled  to  recovar  upon  1  policy 
deacribing  them  u  billa  of  eichauge.  Pabmtr  T. 
Pratt,  3  Law  J.  C.P.  150,  1,  c.  S  Bing.  185,  >.  0. 
9  B.  Mo.  358. 

A  policy  of  iniarance  atipulated,  "  tbat  tbe  goods 


irad  were  and  ibould  b 


tba 


ooSee,  Tilued  at  171.  per  liaroe,  aay   1 

SiUcy  to  be  deemed  aufficieot  proof  of 
eld,  that  tfaii  wu  in  effect,  an  iniurance  ■<  inter- 


within  the  alatala  19  Geo.  t, 
0.  37,  and  cenaequanllj  TOid.  Murphy  r.  Btlt,  6 
Liw  J.  C.P.  1 18, 1.  C  4  Bing,  567,  ■.  c.  1  M.  &  P. 
493. 

A  aeaniD  cannot  iunre  hia  wagia.  Ntfluiu,  1 
Hag.  239. 

Altliougb  1  party,  by  cSeoting  ■  double inaaianoe, 
ahill  not  be  lUowad  10  reooTera  double  aaliafaetion 
for  the  aame  Icai ;  ;at  ■everal  peraoni  may  iniura 
Tiriouaiutereitaon  tbe  »ma  thing;  and  luob  aeon- 
tract  doee  not  fall  within  the  meaning  of  1  double 
iuunnce.  Codia  r.  Royal  Eiehaatt  Auuraxe* 
Company,  I  Ken.  154, 1.  0.  1  Burr.  469. 


INStTEANCE— (ToTMi— Pai.icT). 


irt.«ni»  a  nfrt  lot  wi.-iui  eW  poUej.tna 
1   »»«  ad.Cfl  iattuVM^  u  W  *idia  tb*  lu* 

>  >n>  mivaiiw»$v*t>It  ttfib*  pert  <]<ncnb*d 


4v>n»  •b'v'b  *b4  i><Ml>i  iMwt  t(k*a  if  tbi  pan  ■■ 

Kit.  wbtfH    I'l*   VVH   llHCTlblfd   IB   tb*  POlwr   ■ 
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liUii>r,"Miil  il  ■)>|<»«ml  ftvm  tha  Ubh,  (bit  Uien 
......I  wuMr  iuH-uHonio  fo  to  Ot»h«it»,— it  to 

l-\.\.  iliil  Ih*  ttMilMwrllm  itrn  not  cfaM^nbl*.  »1. 
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1 1..  M«Hrtlliii  h»lmi|r»  to  lli«  MtdirMOar  Aiehi- 
,.,  1 1  .<  iinii  I*  u<il  an  hiitlin  Jiland  wiihin  tfaa  tanni 
.1  „  y,.\.fy  m»  IWI||lii  of  a  TM»el,  from  tha  temii- 

„,  ,ii  l'ii>r  uiitnard  foyaja  at  Naw  South  VVil»i 

,.,  ,  \  .,»|)l*4n*n'«  Land,  10  hat  port  or  port*  ofdia. 

,,11,1   laatllnf  In  Indiit,  and  ifaa  Eut  India 

ilurlXK  haralay  and  loading  tfaara,  and  from 

u.  h*i  |«rl  nr  pocl*  of  dlKbaTg*  in  Enropa. 

-   ('i^-i*  -  ■--  •  "•>  —   -  -  •  "w— 


A  raaaol  beiof  btorvd  fron  A  lo  B  itd  but, 
and  baring  Tenuinad  fortj-aighl  hoDii  a  B,  bu 
GnTibedhsr  outward  Toyago;  and  if  ihe  goeiifrn- 
wardi  tootbarparU  in  B,  to  delittr  outwiidti^, 
and  racaJTs  hcmairard  freight,  and  ii  loal,  it  DM 
ba  deamsd  a  loi*  on  bar  bomeoaid  fontt.  UiBr 
r.  If  am,  1  C.  ft  P.  ISf.  (Pi,|i] 

If  a  nor  ibip  ii  innred.  "dd  a  roiftge  fna 
Briitol  to  Now  York,  during  b 


b^k  to  bar  port  of  diaeham,"  md  oii  brr  p 
back  fron  New  York  to  Engrnid,  sugt^imi  m  i 


i;.ij. 


(C>  Poucv. 

An  naaga  raopecting  inmruces,  wWh  ita  vA 

tobatoDaagagenrnl.bKtcODlineiltDLIojd'i 


SKI 


,  doea  not  bind  the  as ,     . 

aCertad  (bare,  nnleaa  it  iaprOTbd  Ibal  he  ni  Ic  iIh 
babil  of  effactiag  polioiaa  of  insurance  at  tbal  pin 
Ga>5  r.  Lkvt.  3  Uw  J.  K.B.  l  in,  >.c.  3  B.  $  C. 
r93,  a.  c.  S  £>.  &  R.  G4I. 

An  inninnc*  ia  raid  ireffaeted  r>Ti  a  csuel  "bid) 
baa  sot  a  craw  aufficiant  to  meet  [^j«  ordiairr  oja- 
tiBgaDdeaofita  Tojaga:  Hald,  (iii'i-tfore.Ibiioii 
TOfiga  from  Uauritiua  to  LoodoL,  nhcis  ditit>o 
aoODa  abia  to  do  the  dotiea  of  tli^' <:i|jtiiD  ifbgn 
ill,  Iba  anderwritenwere  noi  linbit'  im  >  loU'  Ctif- 
/•rdT.  Hutn-,  IM.  &  M.  103.  [IVnt^rdrn] 

Wbera  tba  aaauted  inaaitHl  iLt-su  wordi,  "«il' 
leata'to  call  at  Jamaioi,  without  ihe  cooisolnf'' 
tba  Dnderwrilara :"  Held,  that  tbli  wai  i  suwiii 
aharation,  and  tha  policy  thereby  vitiated.  FonUi 
T,  ClHbtrl,  6  B.  Ma  369,  a.  o.  3  B.  &  B.  1^- 

On  ao  open  policy  of  inaurance  on  freigbl,  "if 
Aare  ii  a  total  looa,  tba  asiured  is  entitled  tvrRO'* 
(or  tbe  gioM  freight,  fna  of  all  deductioni.  F4il>' 
r.  BtaekbHn,,  I  Law  J.  C.P.  ]  s.  c.  1  Giuf  61 
a.  0.  7  B.  Mo. 


atbaownerortTeMall]a<^i 

T.^ureJforrnij;l> 

iountnot*q«.1tolbBe,„.. 

.f,risblliW;t 

l,and.hefrelgbt.r«ip^l., 

,..l„tbecl.«t- 

p.y  aU  wage,  and  „,1,  , 

u-<l,.renid4 

ibeToyagB.aapartpaj 

.-.nflhefreiflil 

of  1001  par  rnomh  ;  tbe  anm  of  Ml.  to  be  paid  ii 
nediatalj  upon  tba  aailing  of  tbe  Teuel .  ■>  nm: 
oaih  ta  might  ba  from  time  to  lima  iK|uire<l  u 
aoffidnit  to  pay  all  v^a  and  nltiiig-chargn,  u 
the  reaidaa  of  luch  freight  ta  D-ighi  be  due  it  ti 
completion  of  eaab  »oyiga,"  ftc.  Tbe  pnibib 
duratiou  of  the  intended  TOjage  was  eight  mootb 
but  J  S  effected  an  inaunDce  on  frtighc  for  «X 

for  nilag-eiiarga.  for  350i.  Tbe  ressel  wai  Jo 
at  tbe  end  of  ail  montha:  Held,  thai  J  S  miei 
titled  to  reoover  tba  wbole  amount  of  (he  sum  i 
anrad.  Etehn  t.  Aldm,  6  Law  J.  K.B.  6b,  a. 
1-H.  a  R.  IdT. 


INSURANCE — (Wakbantieb — RErBitEniATioNi  akd  Corcealuent — Loh). 


TliB  E>at  lodit  ComwDj  biTiug  hirad  A'a  ikip 
leuiy  gccda  ind  40  ininlida,  tpttd,  in  concar- 
mcv  iritb  Ibe  garerameDI  it  Mtdru,  to  increisa 
m  Dnmber  (o  MO,  piCTidrd  A  WDDld  malia  certain 
ropoaad  altantioiii  in  hia  afaip,  and  aba  ihould  b« 
innd,  OB  tbe  uinal  military  aurrsj,  capable  of  tc- 
munodaliDg  ao  manj.  A  agreed  to  tba  termi 
loposcd,  comiDBnced  tha  projrcled  (luntioni, 
iCPiTFd  tba  piaUr  part  of  Ibe  goodi  en  board,  and 
ad  ahipped  for  100  jnnlida,  when,  before  the 
Keratiana  wera  comptrlnl,  Ibe  proTiaiona  afaipped, 
T  the  inTalida  embarked,  tha  Teaael  ini  ao  mnob 
iaabled  ij  a  gale  ibat  ahe  Wnid  not  peribrm  ber 
omeward  *ojag«  :  Held,  in  an  letioD  on  t  001107- 
r  inaorance  at  and  from  Hadni  10  Ibe  United 
[iBgdom,  on  fraigbt  and  ptaaaga-monej,  that  Ihera 
>M  anSaiant  eontraol,  and  a  aafficienl  inception  cj' 
bariak,  to  render  ihe  inanran  liable  for  the  fraisbt, 
md  alao  for  tbe  ptaaage-monay  ot  tOO  invalids. 
rrvMt  T.  Ckriuir,  1  B.  &  B.  StO,  a.  d.  6  B.  Mo.  S3. 
(D)  Wakraktiu. 
A  policy  of  inninnce  wai  made  on  gooda  to  be 
put  on  board  ahip  or  ahijn,  mmnled  to  eail  from 
Dnnenia  on  or  befon  the  Gm  of  Augutt  1813.  A 
Mail  ibip  waa  loaded  with  tbe  gooda  near  tbe  town 
iTDmcran.  The  captain  haying  obiainedbia  clear- 
tHH*.  unmoored  on  the  lat  of  Aagoat,  and  aailed 
ibout  tiro  milea  to  tbe  month  of  tha  lirar ;  bnt 
u  the  tide  waa  Ion,  the  pilot  tboQghl  it  would  ool 
ba  wtll  to  Bllempl  10  croea  a  ahoal,  which,  begin- 
ning about  Ibiee  milea  froni  the  mouth  of  the  rirer, 
utraded  lii  mitea.  On  Ihe  3d  of  Aognat  the  ahip 
paaaed  ibesboal,  and  on  tha  8lh  aba  waaloit. 

LcT^r  alijpi  are  accnatomed  to  takeinpart  of  their 
orgo  on  Ihe  oniaide  of  that  ahoal,  and  their  papera 
are  left  at  the  cuatom-houaa  until  the  loading  ia 
coaplaled:  Tba  Connbeld,  tbat  Ihe  abipbadaailed 
ffna  Demerara  on  the  lat  of  Anguat,  and  that  tbe 
wunnt;  had  bean  compllad  with.  Lmg  *.  Anitr- 
tn,  i  Law  J.  K.B.  6f .  a.  e.  3  B.  &  C.  49S,  a.  0.  3 
D,  (t  R.  393,  a.  0. 1  C,  &  P.  480, 

Tbe  implied  warrant/  of  lea-wottbinsai  in  ■ 
pelicT  on  a  ifaip,  doet  not  extend  to  ber  being  aea- 
worihj  atemy  port  which  ahe  learea  in  the  oouns 
ofberrojage.  HcUtaortht.  WiM.  fi  Law  J.K.B, 
IM,  a.  e.  7  B.  &  C.  794,  a.  c.  1  M.  &  R.  673. 

In  an  action  <m  a  policj  on  a  ahip  at  and  from  H 
10  V,  with  a  warranty  that  ihe  ahip  waa  "  in  port" 
on  a  giien  antecedent  daj,  il  ii  not  anfficient  that 
■hawaaaafein  aome  other  port  than  Hon  that  da;; 
the  meaning  of  ibia  polioy  ia,  Ibit  aha  waa  aafo  in 
tbe  port  of  U.  Callm  r.  Huntn-,  1  M.  &  M.  81, 
[Tantarden] 

<E)  RsFBumAnoH*  and  Concealment. 

It  ia  not  naifaiy  lo  gi*a  the    nnderwritflra 

notice  in  what  part  of  Ibe  abipthe  gooda  are  atowed, 

wbetber  on  deck  or  otberwiae.  Daceita  r.  Ednuaidi, 

«  CbiL  W7. 

Agcila  of  tba  nwnera  of  a  abip,  bj  a  letter,  aa;- 
>ng,  ■■  Tkt  Brilliant  will  aail  from  Naeaan  for  CWda 
OB  [be  lat  of  Hay,  a  running  ahip,"  inatructed  their 
nuteapuudenta  to  affect  an  inanrance  on  the  abip, 
which  waa  done  according];  bj  ibeir  ahewing  tbu 
l«er  to  the  undarwriEera.  There  being  a  (aiout- 
•Ue  <^poTtnnitj  of  conro;,  tbe  ahip  tailed  on  tbe 
t3idofApril;onilieiltbofMayabawaacaptared:      tba  (inuid, 


Hald,  in  tba  conn  below,  and  on  appeal,  tbat  tbe 
eipreation  of  tba  letter  waa  poailive,  and  not  the 
ataiemenl  or  an  expNSlation  ;  and  that  llie  axbibi. 
tion  of  tbe  lelter  being  a  rapreaentation  material  tc 
the  riek  coiAred  b;  Ihe  poller,  wluch  waa  not  trnt 
in  factor  in  tbeeteot,  vitiated  the  polic;.  Dtnnii- 
ton  T.  IaWm,  3  Bligb,  101. 

A  peraon  alarmed  at  not  hearing  an;  iDtefligenet. 

of  hia  ahip,  atated  it  aa  a  reaaon  for  inauring  her. 

According  to  tba  nadal  time  taken  in  a  toyage,  alia 

could  not  be  conaidered  aa  a  mitaing  abip  ;  and  the 

Court  held,  that  be  waa  not  bound  10  eipreaa  hia 

feara  to  the  underwriiera  at  tha  time  he  effected  the 

inauranee.     Margin  r,  Prvor,  I   Law  J.  K.B.  ft4, 

a.  c.  S  B,  &  C.  14,  a.  0,  3  I).  &  R.  tlS. 

(F)Loaa. 

A  loaaoeeaaionad  hj  tbe  detention  oftb*  captain 

of  a  abip  al  a  foreign  port,  on  account  of  an  incor. 

rectneaa  in  the  manlfeato.  ia  not  a  loaa  withiti  tbe 

there  being  no  ti 

!>»y,  JC.iP.  I: 

:a  on  gooda  : 

anted  Iree  from  capture  and  aeizure,    tha 


diaablad  from  proceeding  further,  and  ultimalelj 
loat  1  bot  whilat  abe  remained  on  ibe  aboal,  aba  trai 
aeiied  b;  tbe  authority  of  Ibe  Spuniih  gOTernmeat, 
and  tbe  gooda  were  conflacaled  :  Held,  that  tbia  wai 
a  loH  by  the  perila  of  tbe  aea.  Hahn  >.  Cerluti,  i 
Law  J.C.F.  «53,a.c.<Bing.!0a,  a.o.9B,  Mo.390. 
A  polioy  of  inaurance  contained  a  memorandum, 
that  hoitaa  were  wanuted  free  ofjettison  and  mor- 
tality. Three  horaea  ware  pot  on  board,  and  they 
dira  from  kicking  each  other,  in  eonaeguenea  of  tbe 
pertiliona  between  tbem  baling  been  broken  down 
by  tha  mlliug  of  the  ahip  during  a  etonn:  Tbt 
Court  held,  that  thia  loaa  an»e  from  tbe  perila  of 
tbe  aea.  C«bay  t.  Llivd,  3  Law  J.  ICB,  116,  a.  c.  3 
B,  &  C.  793,  a.  0.  A  D.  &  B.  611. 

lip  waa  forced,  by  a  itorai,  to  make  for  a 
intering  atruck  avainat  an  an 
She  waa  moored  in  deep  w 


under  the  water. 

whan  it  wai  diacovered  that  ahe  wis  ainking.  Sbe 
waa  then  drawn  into  shallow  water,  and,  on  the 
relnrn  of  the  tide,  touched  the  ground,  and  lay  some 
time  on  it:  Tbe  Coart  held,  that  tha  abip  bad  been 
itrmdal.  Barrau  r.  Bell,  4  Law  J.  K.B.  47,  a.  c. 
4  B.  &  C,  736,  a.  e.  7  D.  &  B.  <44. 

Policy  on  goods  "warranted  free  from  BTernge, 
unlaas  genent,  or  the  afaip  he  atranded."  On  tbe 
voyage,  the  abip  waa  dnran  by  necessity  into  4 
harbour,  diy  every  lids,  where  sbe  was  moored 
ilong  tbe  qosy,  in  a  place  naual  for  ahipa  of  her 
burthen,  and  in  ai safe  aaituationaa  eonid  be  found; 
and  being  aharp  built,  ahe  waa  laabed  to  the  pier 
by  a  ropo  from  her  maat  bead,  which  the  mate  in- 
siated  to  be  sufficient,  though  it  was  objected  to  by 
tbe  pilot  wbo  bad  brought  the  abip  in.  When  the 
tide  ebbed,  the  rope  broke,  and  the  abip  fell  over 
and  bilged,  and  tbe  goods  in  consequence  were  da- 
maged. If  tha  rope  bad  not  broken,  Ihe  accident 
woiild  not  have  happened  :  Held,  tbat  the  ship  waa 
stranded  within  the  meaning  of  the  policy. 
Stranding,  ia  where  a  ship,  by  an  aocident,  and 
'  of  the  OTdinaty  course  ol  her  Toyags,  gets  upon 
irsa  injury  ir 


INSL'KAhCE— (Lat»— AuRMHMtNT). 


Ahbaagfa  it  nu  found  b/thsjoiy,  IliitlbcdriiT 
of  tba  Ttnttl  ID  the  port  for  tepiin  wu  lon^rtbu 
•ceaamy,   and   for   the  purpoH  of  bimUy.  Iha 


Drulcrwriun  utie  liotdcn 


t ,  fin- tbc  prcmruioB  of  tfw  Utm  of  the  cm, 
h'T  OB  iborci  tad,  after  tiro  cvreji,  it  wa» 

rd  bj  lbs  nrTejoia  tbal  it  voold  be  pn>daBt 
.  1  ib«  afaip  ud  oijo — in  as  acbon  on  tba 
. .    agaiBM  tlu   DDderaiitan  ob  fnigfat  tm  ■ 

!>?» :  Held,  fim,  that,   nnder  tb«**  ciraia- 

i.  tbe  Buatar  wt»  vanaBUd  ia  nlliag  the 
'    nijcargo:  and,  accoodly,  tbat  u  ibaDdaa- 

cil'  tha  freight  wu  nBnecraiuj,     UU  r.  ite 
Eielianf  Auaramn  Ctrnprnrng,  8  TaoaL  7b5, 
.     li.  Mo,  115. 

\  f  «n  >  ahip  ia  Icfl  bj  tW  Cnw  uikder  ■  fair  aad 
.1  Me  ap|it«b«Bsii»  of  bar  nakiog,  tbe  rigbl  of 
j.-^^ml  to  iKOTtT  far  a  total  Ion  will  aot  be 
.  m1  bj-  tba  ciiaunitaBceof  baraAarwardibuBg 
■.i  lu  cbai]*  ud  Voocfat  iato  pott,  bj  tbe  eiaw 

T]  sodi  a  can  tba  awaniil  aeek  to  diacbaige 
'.tm  Cnta  the  ehiB  of  a  loul  loaa,  bj  n- 
:  iha  ahip,  ihej  boM  raatora  hat  fraa  fron 
;[|i«n  of  chaig«  brangbt  npoo  bar  bj  tbs 
.  [1  asd  Ih«  mbaeijDant  neontj,  HoUwmtrtk 
:    t   6  Uw  J.  K.B.  134,  ■.  c  7  a  &  C.  794, 

I  M.  SE  R.  673. 
.  -iiipwai  CMlOB  a  took  and  laA  bj  tha  ersar. 
.  ijiiiia  did  not  abaodoB.  bat  aold  bar  iHth  hat 
■.:,  r,  la  a  Taaarlwbicb  could  not  b<  of  ipj  fnt- 
..1,'uaabip.  The  paicbaaar  altenranla  Aoatad 
M  ;i4irrd  hai,  and  aaat  baron  a  Tojaga,  ia  which 

I  :iiiitdia<elj  bacame  water -legged :  tba  Conit 
i.  iliat  tha  owner  of  tbs  inaund  reaael  might 

II  IK  for  a  lolal  loaa,  altiiougb  lie  bad  not  aban- 
I'.l  but  lold  bar,  if  aha  waa  id  Rich  a  atate  that 
1 1'ulc  not  be  of  anj  uaa  aa  a  ahip  :  and  Iha  r*- 
N  it'ouirad  to  ba  done  to  bet  would  equal  tba 
,.'   ot  the  ahip.     CaiaiTii^  T.  AnAerXim,  t  Law 

^.U.  141,  a-e.  IC.  4P.  113,  B-c  1K.&M. 

^  c.  I  B.  Si  C.  691,  a.  a.  4  D.  &  R.  «03. 

.  [liiliDj  of  inaurmDca  bad  baan  effected  on  tha 

fii  of  a  ahip,  wliioh,  bating  besD  injured  b;  a 
I  I  libaaea,  w  a*  obliged  [o  put  back  and  ra-land 
I  irLT,  Part  of  the  cargo  had  b«ea  lO  wetted 
I  -...(.walar  that  it  required  a  proceu  which 
iM  linralaalad  lil  waeka,  and  been  atiended  with  . 
. ,,  ri  iqual  to  tbe  freight,  beforo  it  could  be  re- 
.,..  il  without  danger  of  ignition.    The  maatar 

ii.iHB  gooda,  and  not  being  able  to  gel  othera 
.  I.  |.|.'ta  bla  cargo  in  a  retaonable  lime,  aaiUd 
iii'ed  ■(  hif  lie!  tin  at  ion  witb  the  rest  of  bin 
lliiprooaedinga  were  aucli  la  a  prudent  man 
iio  liiTe  adapted  if  unimured  \  but  the  under- 
:  Ml  Hira  held  not  liable  pro  totilDfortbe  loaa  of 

III  >k  lit  of  llata  gooda.  JUordy  r.  Jmai,  3  Law  J. 
I  III,  a.  «,  4  U.  &  C.  394,  a.  0.  6  D.  &  E.  479. 
u...iii,  ill  an  action  on  a  policy  of  iniuraace  on  a 
..  I, I  a  lota  dim:  I  lion  ad  hvalnkingon  aruck.tbe 

I (]  that  llie  plaiutinLad  auitaincd  a  partial 

I. lit  In  wliileiieni  tJierc  wai  no  (Tidencaiand 
II  ihii^  hiIk''!  havo  bo<<it  rejiaired,  bad  il  not 
.  (.ji  Ilia  iingligaucu  of  tbe  reaiJont  agenU:  It 
lii.lilfll,  that  lliB  lilainllir  waa  onlv  enlilW  to 
hull  ilaiuavaa.  I'voiiar  t.  BaaMli,  1 R. & U. IBS. 


liable. 


8  TaiDt.  liSS. 

Policj  of  inaurance  "on  a  ahip  until  tkeitiiU 
have  arriTed  at  Lcpdon,  and  bath  ibere  moond  u 
nucbor  Iwenly-lbut  houn  in  good  aafels  ;  ud  opna 
tba  gooda,  until  ihe  nme  be  tbere  diacharged  lad 
aafelj  landed."  TIiei  muter,  on  bia  arriTaliL  L>»pt- 
ford,  OD  the  ISIh  ol'  Februarv.  wai  under  octlen  to 
take  tbe  reaael  into  ilia  King's  Dock  tbew  ;  but  no 
dinctiona  had  been  iliera  ^iTen  to  receive  her.  acr 
did  any  arriTo  until  tbe  Slit,  Fiom  the  IBlh  la  dn 
nth,  the  ic«  ID  tbc^  rirer  pruTonlad  the  ahip  tvlo- 
ing  tba  dock  :  on  the  litter  day  she  waaloU:  Held, 
that  tha  King's  Doi:ii  vss  the  place  of  her  datliu- 
lion  ;  aod  that,  as  slie  could  not,  by  reaaon  of  tt» 
ice,  hare  enlared  ijolbra  tlia  «ih,  there  had  bxa 
DO  nnreaaonabls  dctay,  although  if  there  hid  Im 

until  the  till,  for  want  of  peTTnisaion  to  do  ». 
Therefon  tbe  D[d<:rwciter9  remained  liable.  Somil 
T.lit  Jiay^  Kitka-i^e  Aii^ranc,  fminmu.eLl*  J. 
K.B.  315,  a.  0.  8  H.  ic  C.  119. 

Upon  a  policy  cjf  insuraaca  upon  goods,  whai 
Ibe  ahip  waa  driteo  by  lempesLuoua  weilher  into  > 
foreign  port,  and  tbe  capciiu  *'Ui  obliged,  in  oniu 
to  defray  tba  eipenn-a  of  repairs  of  ibo  ahip,  (mdi- 
oat  which  iba  oould  not  bnve  proceeded  on  her  mr- 
age,)ioi«ll  part  of  the  cargo:  HalJ,  tbalihe  ranla- 
writer  waa  not  anevrerublo  for  this  loss.  &ir(ii)  i. 
Hi*mt,  (in  error,)  1  Law  J.  K.B,  Si!,  a.  c.  1  Y. 
»  J.  3*7,  a.  0.  4  Biug.  131 ,  s.  c.  2  B.  i  C.  T.  fctS 
D.&R.19I. 

Aahip  bariDgaulfi-redapariiBllowon  theri^ip 
uiBared,aDd  having  ht^  repaired  by  itjpropncia 


holden, .  _. 
lisUe  to  pay  Iwo-tliirdi 
abaence  of  apecial   circumiinncea.      rnai^ 
Riyal  ExeAangf,  1  K.  &  M.  378.   [Beat] 


C.P. 


freigl,.. 

4  BiDK- 

The  cireumataucD  of  a  ship 


iw], 


tured,  after  a  capture  by  an  enemy,  does  Dot  precludt 
Ibe  insured  from  making  an  ahindounieuL  Caul. 
If  iiAtri,  t  Ken.  Su:<.  e.  c.  'i  ISurr.  603. 

Where  a  vaaael  naa  n-recked  on  the  Slst  Uecom- 
ber,  aod  three- fourtliii  of  the  cargo  either  spoilul  <a 
loet,  and  Ihe  inaun?il,  ou  Ihu  ■JSid,  !gave  notice  of 
abandonment  aa  for  a  total  loss,  ihit  being;  tbe  diy 
on  which  they  wure  apprised  of  ibe  wrecll,  IM 
before  liie  remains  of  the  car^  were  landed  :  It  m 
holden,  that  Ihe  notict^  of  Btiandonment  was  dalj 
giren. 

Atleta  notice  of  abandonment  baa  been  gireii,  the 

donmanl,  mnat  do  eo  wiibin  a  reuoDabla  lise; 
btnce,  where  tbe  assured,  four  days  atW  Dotice, 
called  a  meeting  of  tbe  undeiwritera,  some  of  whoa 
attended  and  gave  auiLoriiy  to  tU  '" 


neBiofil 


early  three  manlha,whicb 
waa  juit  before  Ibe  sule  of  tbo  cargo:  Held,  thitti 
tbey  bad  pemitud  so  long  a  period  to  elapee  befon 
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itj  >tdi  iDj  objaction,  it  UBomited  to  id  acnpt- 
Dc*  of  tb«  natJM  af  ibindaDment.  ifudxni  v. 
lamfn.fiB.  Ho.  IS8,  I.e.  9  B.  &  B.  97. 

When  Ihe  Mptiiii  of  ■  venal  mrriTed  it  L  On  th« 
5lb  of  April,  tha  ownar  of  tho  ibifi  recaind  tha 
>p«n,  &c.  00  the  SSd  of  M*j,  >nd  Tarbil  notice  of 
iNuliuiRieDt  was  givan  oa  tha  Stb  of  Mbj  : — TLe 
olice  wu  tioldaD  to  biT*  been  giTen  ia  dua  (ima. 

When  Iha  ibip,  hlTing  receiied  conaidenble 
unn,  put  back  into  Cilflutti,  the  port  the  bid 
lilad  fron,  and  the  ciptun  giie  immediita  notice, 
>  tha  agcnta  of  Llojd  a,  of  abaadoDDieDt,  who  n- 
lifd,  I^Ithej  bad  no  aulboiily  to  accept  ibaadon- 
lenti;  lod  afTer  aoTeTal  Burreja  of  (he  ship,  hy 
jmptieotperaoDa,  at  which  the  agents  irara  present, 
nd  ■tiempti  made  by  the  captain  toniaemonajr  bj 
ypclbrciuon  of  the  ship  ineSecluilly,  eha  wa« 
D>d.— ud  lbs  juij  found,  (hat  what  had  been  dona 
'U  foT  Iks  benefit  of  ill  concerned  ;  after  Terdiot 
or  phintiff  far  ■  total  loal,  the  Court  {dvhiiuHtt 
ticbaidton,  J.)  held,  that,  under  the  oircumslancn, 
be  ule  wia  joatifiablo,  and  refused  s  new  trial. 

Stmbli — that  eren  if  an  avowed  agent  of  Llojd'i 
an  lKp«nni(ted  to  »j  be  haa  no  intbority  to  accept 
n  ibuiifaDineol,  be  isbound,ila1I  events,  to  inform 
ii>  principal  of  whit  baa  passed. 

Wboa  tho  captain  baa  communicated  with  the 
waer.itia  notnecesauy  that  be  ahould  wait  for  the 
bip'i  papeii  in  older  to  make  abtndonniant.    Rtad 
:  Brndun,  6  B.  Mo.  397,  a.  c.  3  B.  &  B.  147. 
(H)   BOTTOHSV  BONM. 

A  bottomtj  bond  given  hj  a  matter  to  a  foreign 
Mrdustwhoippoinied  him,  "binding  theownen 
t  the  liip,"  s»d  indorsed  "  ss  a  colliiersl  aecnrit}' 
orbiUiof  aicbanfe,"  pronoonced  valid. 

Tie  Court  of  Adminllj  does  not  bold,  tbit  a 
and  bad  in  one  part  * itiataa  tba  leat.  Tartar,  1 
l«g.l. 

Validity  of  a  ^nd  is  not  affected  b;  the  conduct 


falbir 


party. 


A  bottomry  bond, reciting"  that  tha  outward  fleet 
ia  iuaScient  to  paythejuatchargeaof  the  British 
mini,  and  the  neceisar}'  diabuiaementa  on  the 
•aae]  /'  aid  which  bund  wss  proved  to  have  been 
iven  for  s  loan  of  money  in  gr<at  pari  required  for 
»  payment  of  the  consul's  eommiaaion,  upbeld. 

Whether  the  consul  himself  could  bsve  taken  the 
"nd— !■««, 

Ob  s  report  aa  to  cntsin  dadncti 


Zoduf 


IHig. 


inaurable  i 
Iftb 


W-«. 

Sulicient  deacriptioD  of  asa  risk  bj  tha  terms, 
after  Ibe  aniTsI  St  her  portc"  N«/a»n,  1  Hag.  177. 

The  Court  will  not  parmit  parties,  who  have  aban- 
n>ed  a  former  suit  inatituted  by  (hem  to  enforce 
M  payment  of  certain  alleged  bottomr}'  bonda,  Co 
iStituie  procoadings  a  aecond  time  to  compel  a  de- 
and  founded  on  the  same  securiliea,  nnleas  atrong 
ronnda  are  abewn,     Fmtiludt,  I  Dodi.  58. 

Upon  the  admitted  TaHdit)'  of  a  bottomry  bond, 
quitioB  a>  to  the  pmpiiety  of  incidental  charges 
fened.     AlbaB,  1  Hig.  333. 

<I)  Ikbd*:INceo:(  Lives. 

A  parson  having  borrowed  money  on  annuitiea, 
beud  poKciea  of  insnnnce  on  bii  life,  for  tha 
iwfit  of  ■  tnstae  of  tba  penona  who  btd  advinoed 


the  money.  It  turned  out,  that  hia  repreaentstions 
to  the  insurance  office,  aa  to  the  state  of  his  health, 
were  incorrect  The  party  intereited  wss  not  privy 
to  the  incorrectneas  of  those  repreaentstiona. 

The  ConrI  held,  that  there  was  no  difference, 
whether  a  policy  effaclad  by  a  man,  was  for  bis  own 
henafit  or  for  that  of  s  slnoger ;  and  declared  the 
policies  to  be  void.  Maynard  r.  R)i«di,  3  Lsw  J. 
K.B.  €4.  a.  c  5  D.  &  R.  166,  s.  e.  I  C.  &  F.  360. 

If  A.  being  indebted  to  B,  die,  and  C  agree  to 
pay  the  debt  by  inalalmenls,  in  five  yesra,  A  bai  an 

' "-  ■ in  thflUfe  of  C  for  those  five  years. 

It  tbe  time  afsffectiDg  ihe  policy, 
uaierial  for  the  injurer 
a  differ- 
not  :  and  what  stnaoats  to  a  miirepresentation,  or  to 
a  tnitorial  eooceilment,  ia  a  question  for  tbe  jury, 

Tba  fact,  that,  on  s  life  policy,  an  unusually  hi^ 

fore  nut  to  be  (aken  aa  proof  thil  the  ofBce  considered 
tha  par^  to  be  a  bad  life.  Van  Liadintu  v.  Dri- 
bBTvugh,  3  C.  &  P.  353.  [Tenterden] 

A  female,  upon  whose  life  it  was  propoaed  to  effect 
an  insurance,  was  represented  to  the  inaoiera  in 
December  IBtl  by  A,  a  medical  man,  as  enjoying 
ordinarily  a  good  slate  of  health  ;  the  aame  repre- 
sentation wss  repeated  by  A  in  March,  and  the  in- 
aursnce  was  effected  in  April  18J3.  Between  Da- 
oembar  ISIt  and  March  IBtS  she  had  been  illwitli 
a  pulmonary  stCsck,  and  was  attended  by  B,  hut  no 
disclosure  of  theae  circumstancaa  was  made  to  the 
inaurers.  In  April  1814  she  died  of  pulmonary 
disease :  Held,  on  motion  for  a  new  trial,  thst  the 
jury  oughlio  have  been  called  on  to  consider  whether 
the  illness  in  18K3,  and  tha  Ktendsnce  of  B,  ought 
to  have  been  diaclosed  (o  (be  insurers  ;  and  that  it 
waa  not  lufflcient  to  direct  them  genera! ty,  to  coo- 
dder  whether  or  not  there  hsd  been  any  miarepre- 
aeutation.  JUm-ftan  v.  Muqirall,  b  Law  J.  C.P.  63, 
a.  c.  4  Biog.  60. 

(K)  AoninsT  FiBE. 

Where  three  persons,  being  trustees  and  directora 
of  s  fire  inautanca  association,  executed  a  policy  to 
indemnify  A  and  olbets  from  loss  by  fire,  whereby 
they  ordered,  directed,  and  appointed  (be  diiectoia 
for  ihe  time  being  to  pay  the  tuas  wbicb  A  and 
others  ahould  sustain  in  tbe  event  of  s  fire  bippen- 
itig  ;  and  the  policy,  among  other  claoses,  went  on 
to  recite  cettsin  ptovisions  containing  tbe  words, 
"  conditions  and  agreements" ;  and  A  and  others 
having  auatiineda  Toss  ;  It  was  held,  that  the  policy 
wia  not  an  inatmment  or  agreement  upon  which  an 
sclion  could  be  maioiained,  and,  therefore,  that 
neither  the  executing  parties  nor  (he  directora  for 
the  lime  being  were  liable  at  law.  Alchornt  w. 
Saviilt.  6  B.  Mo.  SOV.  n. 

A   house,   which    had   been   erecled    before   the 


ptevenled  them  from  re 

tbe  same  manner  in  which  it  waa  before  the  fire,  .uu 
particularly  from  making  the  site  and  tbe  building 
project  into  the  street  beyond  tha  line  of  tbe  adja- 
cent houses:  Held,  that  the  inaor«d  were  entitled 
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lo  munuiu  a  bill  in  eqaltj  igiiait  tlie  dincton  for 
tb«  tims  being  of  lbs  iniuiiDcs  i-ompiDy,  for  (  oom- 

Cwtion  Tor  lbs  injur;  wbich  tfaej  bid  luitainsd 
reuon  of  Iba  lorerior  nlue  of  ibe  prtmiiH 
■nctad  b;  lh«  iDiunnce  ot6c»,  insuad  at  ihe  old 
pnmiui.  Tbe  loiouDC  of  tbe  dtintgi,  ia  nipect  of 
wbicb  oompanation  ii  doe,  will  b«  ■•certiinwl  br 
MiMn*  of  tn  iMua.    AUh^vi  r.  SavUl,  4  lair  J. 


BaQKiB — Act  iohb). 


Id  a  pollgy  of  ioi 

daaor  1)1  lion,  "  wbar 
DM  gooda  are  dan 
sadaniood  of  tha  ht 


had,"  tbeN   irorda  n 


luoh  a  policy  happ«iisdiii  conaequancaof  Ibemaktiiff 
I  fire  and  bringing  a  Ur-barral  on  tbg  prsmiiM  for 
tba  purpoaa  of  repairing  ibeia,  it  wm  held  ifaat  tba 
ioanjed  i>u  entiilrd  lo  recoier.  Dstwn  T.  Sollub\/, 
I  M.  &M,90.  [TBiiHrden] 

OnearthecondtCionaiDapalieyofinauiaoceagaintt 
Si«,aUt8d  Lhatiftnj  diSoreace  abould  ariw  on  an^ 
glaiin,  ii  abould  b«  immediiUlj  auhmiited  to  «rbi. 
intioD,  and  alter  direciiDg  bow  tha  irbitmlorsahould 
1m  eboaan,  added,  tbit  no  compeiuicion  abould  be 
pajabia  until  after  an  award  dalerminiDg  tbe  amount 
ibarrof  abould  be  dulj  made :  It  wm  Laid,  that  tba 
laiured  migbl  maintain  an  action  OD  (uch  policT-, 
aolwitbatanding  tba  condition,  wbere  it  afqwared 
that  (he  inaurera  denied  iba  geueral  ri([bl  of  tbe 
Miured  to  raoover  anything,  an'  '' 
luealioD  tba  amount  of  damaj 
Oibam,  S  C.  &  P.  650.    [Beat] 


GeMilmi    ' 


lA 


Ad  lolion  of  aiaumpait  mnj  be  maiuUined  bj  a 
party  aaiuredagainit  an  inaunnce  broker,  formonej- 
paidlobim  bj  Ibe  nnderwriten,  although  notice 
au  been  giren  Eo  tba  broker  by  other  peraona,  that 
tbey  were  inleraited  in  tbe  policy. 

A  broker  cinnot,  ai  an  agent,  aiapute  the  claim  of 
bi>  only  known  principal,  on  tbe  ground  that  olher 
^raoni  were  inlereaied  in  tiie  anbject  miturof  the 
isaunnee;  their  oliima  would  ba  a  queali  on  between 
tha  aaaured  and  tbe  peraon  ao  claiming  lo  be  inter- 
latad  :  tbua,  wbere  the  letlen  between  (be  partie* 
■hawed  that  tbe  broker  bad  considered  himaelf 
dealiuE  with  one  oflbaownerB  only,  and  at  having 
luuraa  for  him  alone,  they  were  held  to  be  couclu- 
dr*  egainit  tha  broker,  ae  Aiing  him  with  an  agency 
ll>r  hia  correapoDdant  aolely.  Rubn-ti  r.  Otilbii,  9 
M»,<(9.  '^ 

(H)  AoTioxa. 
(a)  Ingtnlrat. 

In  an  action  on  e  policy,  whether  an  urgent  ne- 
entity  eiiata  for  (be  cale  of  a  abip,  ia  a  queatioo 
fur  Ibe  J  ury  to  determine;  and  they  are  correct  in 
drawing  a  concluiion  in  fa«our  of  tba  eiialence  of 
Mich  a  neoeiaity,  where  it  i>  abawn  tbatiheeipenae 
of  repairing  her  would  exceed  bar  original  lalue. 
KotarlUH  T,  Clarki,  t  Law  J.  CP.  71,  a.  c.  1  Bing. 
449,  (.  e.  S  B.  Mo.  6tt. 

(»)  Finding,. 

Wbere,  by  reguUtiona  indoned  on  tbe  back  of  a 
polioy  of  inaurance,  it  wai  provided  (hat  the  rutaa 
of  a  certain  aaaociation  abould  be  coniidered  aa 
Unding  M  if  ioaerled  in,  and  made  a  componeDt 


that,  in  eai 


scording  to  one  of  ac'^r^  rr^litio 
tha  back  of  i  policy,  it  wu  sipului 
of  Ion  cr  avurage,  ihHtame  liioild 

I  BMOciation  :  Held,  tiial  ibliniioi 
condition  pracedsat, and  iliai  it  kib  sitSanil 
tbe  plaintiff  to  arer,  in  u  declititioD  oa  lh<  polii 
that  be  wai  ready  and  vjilNug  lo  idjuti,liiiill 
Ihe  commiltea  rerniod  to  do  so  ;  ind  couMqand 
that  he  bad  a  right  to  sue  on  the  policy,  >li^ 
there  bad  been  no  urerious  adjugtniatjt.  jlmt 
Harvy,  4  Law  J.  C.P.  57.  a.  c.  3  Biog.  JOi. 

Tliree  of  the  directors  oC  a  fin  iSiOCtiUcn,  ij 
policy  under  aeal,  admiTipd  (he  pliialif  U 
a  member  of  that  aocieiy,  upon  lbs  (etmi  iitl  n 
ditiona  preacriiwd  by  tbJ  deed  of  MtlteiMiI 'f  i 


and  it  wia  declared,  tbal 


a  fund 


oaae  of  loea  by  fira  occurri 
BpBciGed,  not  eiceedin^  i^ie  auma  sfi  ipiuB- 
articla  reapactiTely  ;  and  it  wis  furtliei  Kipiil)' 
that  naitber  of  tba  direciard  who  aigned  lbs  pull 
nor  Ibe  plaintiff',  or  lljo  liotder  o?  it,  iboull 
membera  of  tbe  aociely,  be  sutiject  or  NibliUi 
damand  for  loia,  eioepc  uudei  Iba  articlM  Ntibli 
ing  tbe  aociely,  and  as  nui  provided  by  itiao 
A  loai  by  Gre  having  occurred  to  tbe  pltiDbl, 
then  bioughtan  actioti  of  covenant  agiinsltbi^ 
tor*  who  aignad  tbe  polity,  aud  averred  iabii 
otaration,  thai  the  fuads  of  the  tocJetyirenM 
cicnt  to  aatiify  the  amouitt  of  suck  Isas;  ai 
Jury  accordingly  foond  a  venJictrailiim:  Held,  I 
ancb  daclaration  waa  good,  and  ibai  the  iriaii 
were  liable  by  tbe  terms  ol  ihc  policy,  I'i.  ^ 
fore,  tbe  Court  would  iiit  arrival  Uie  julT' 
Andrtat  r.  EllUen,  6  B.  IMo.  199. 

Where  an  action  waa  brought  againiiu  >" 
writer,  upon  gooda  wliicb  liail  auatsLDed  diD 
tbe  Court  held,  that  al  though  the  dufenilulD 
be  a  aubacriber  to  LloFd*s,  a  cerii6cate  ^'U^ 
tbeir  agent,  who  iriided  abroad,  wu  ioidaiH 
aa  evidence  to  prove  tbe  amouni  of  lo«a.  M 
Marriott.  1  Law  J.  K.B.  iDl,  i.e.  1  B.liC■ 
t.  t.  i  D.  Ii  R.  696. 

Under  a  policy  of  bsurance.  eridenu  tli>< ) 
riltua  iaconaiderod.ifi  mcrtaniile  contncu,  « 
Eait  India  Iiiond,  altboupb  treated  by  geognp 
aa  an  African  iaiand,  is  admissible.  JlaMx 
Mniiy,  1  R.&M.T5.    [Gifioril] 

To  recover  on  a  policy  of  insunnca  for  the' 
of  inteUigencf,  it  must  be  prowd  that  <ri"'<i 
reaiel  left  tbe  portof  outdt  she  was  bound  ap°> 
voyage  iniuied.  Kovtr  r.  Innei,  I  R.  &  M- 
[Abbott] 

A  abip  tailing  in  1B31  for  her  part  of  deeliot 


'•  found 


d  (cr. 


itbyp' 


a  abaenco  of  any  pnxtf  to  tba 
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iTj  I  and  I'a  nich  eua  (ha  lUDnd  on  goodi  ii  not 
iind  to  call  nay  of  tbe  crew,  iMumiTiK  tham  lo 
ra  inrTiTid  tbi  1m>  of.  ths  Tewal.  Katir  r. 
ttd,6B.k  C.  19,  B.  c.  9  D.  &  R.  S. 
In  defimdiDg  in  action  on  a  policjr  of  iniunnce 
linM  Gra,  on  tbo  ground  tbit  tbe  ptiintiff  hid 
maelf  wilfullj  «et  fire  to  the  pcami*e>,  iha  uiae 
ideDoe  mtut  be  idduced,  u  woald  be  requiiile  to 
UbUili  a  cbiigs  of  iraon  agiinat  the  plaintilf  on 
indictmant.  ThuTtill  ».  Biat^mmil,  i  Law  J. 
P.  4,  a.  c  1  Biog.  S39,  a.  c.  8  B.  Mo.  Glf . 
The  prodaclioD  of  booki  kept  l^  an  inauranro 
tnpanj,  in  which  they  charge  tbemaelTea  with  tha 
Mipt  of  a  *aiD  of  none}-,  aa  a  premium  to  inaure 
[macular  bouse,  ia  the  occupitioa  of  A  B,  from 
a,  ia  atidence  of  bt>  occupation.  Dm  d.  SmilK 
Carlvriglil,  iC.ScP.  il8,  a.  c.  1  A.  Si  M.  6t. 
Lbbatt] 


(A)  Wbiie  FaVABLt. 

(B)  On  JDi>eMKNTs. 

(C)  UoNET  PaiD,  Ote. 

(D)  On   Sato.  [S«a  Venmr  i 


(A)  Wheie  Pa  table. 
Inlmil  u  odI^  pajible  on  aaumof  momj,  vbeia 
■re  ii  an  eipreia  promiw  t«  pa;  it,  or  where  it  i* 
le  on  a  mercantile  tecurity,  or  baa  been  paid  by 
e  uaagt  of  trade. 

Tberefbre  interest  cannot  be  claimed  on  tba  aoionn  t 
a  poliej  of  iniunnea  on  a  life,  wbicb  baa  not 
en  paid  for  a  long  time  after  it  aught  to  ha>e  been 
Kliiived.  ffiggiui  T.  SMTgtnl,  t  Lair  J.  K.B.  SS, 
c3D.  &  K.613. 

Ia  an  iclion  of  debt,  intaientii  lecOTsrable  where 
artisan  eipreucoTeDint  for  [bat  purpose;  il  all 
ents,  it  should  begiTen  is  dimsgea  for  the  detan- 
iB  of  the  debt.  The  demand  of  principal  ind  in- 
ntt  b;  tba  declaration  ia  diTisible.  Vtruti/  r. 
fdiMg,,  t  CbiL  (54. 
A  dtfsndant,  on  being  applied  to  for  interest  of 


Bundaj ;  Held  to  be  an  ad- 
iiBon  that  lomelbing  was  due  :  but  that,  as  it  did 
t  point  out  wbat  the  nature  of  the  dehl  was,  or  in 
lut  right  it  WIS  pajabla  (o  the  plaintiff,  or  that 
Bmpsit  would  lie  for  il,  not  eiaa  nominal  damages 
ue  recoverable;  and  aDOOaiiitwiaanlaied.  Gr«N 
Daiiti,  3  Law  J.  K.B.  185,  s.  c.  4  B.  &  C.  i35. 
c.SD.k  R.  306. 

A  cBstomat  dapoaitad  ■  sum  of  money  with  n 
nker,  and  lecnred  a  note,  bj  which  tha  banker 
omiaed  to  paj  the  principal  at  ten  daya'  sight,  with 
ise  par  cent,  intareat  lo  the  da;  of  acoaptaDce. 
Is  banker  paid  interest  on  the  Dote,  but  at  the 
nie  time  told  the  cutoAar,  that  he  would  not  in 
tare  psj  more  than  two  ind  a  half  par  cent.,  and 
bis  presence  altered  the  terma  of  the  note  bv 
rikingoul  three  and  inaerling  two  snda  half;  Held, 
at  the  pajmrnt  of  interest  waa  eridenca  to  ibair 
at  a  principal  sum  was  due  ;  and  that  the  note  waa 
laiissibla  inaridenos  (o  shew  ths  tenuon  whieb 
DtaisT,  tStt— 18J8. 


2fi9 

the  depoait  waa  made,  Sultm  r.  Timinir.  6  Law  ,1. 
K.B.  49,  a.  c.  7  B.  &  C.  416,  s.  c.  1  M.  &  R.  its. 

A  court  of  eqnitj  wilt  not  inlpifi^re  to  onable  an 
incumbrancer  of  parish  rates  to  obluin  piij'meul  of 
srream  of  interest,  which  he  neglecLed  lo  claim  Kt 
tha  time  when  the;  became  dLe. 

Interest  decreed  againat  the  esiuteof  an  accounting 
part;,  wbo  had  dealt  with  certain  fuiKii  in  aucb  k 
manner,  that  tha  Court  would  baTogivtn  iutereatOQ 
the  balancai  in  his  bands  againai  him  personall;, 
bnt  who  bad  taken  the  benefit  of  t)ie  lusolrent  Act, 
before  there  was  any  decree  charj^iri);  him  niib  in- 
terest, M«nii».D*fl«niBi«>,aad  Jv'aiwiiv.  ilefln- 
nalM,  I  Ruaa.  301. 

amAint  of  atock,  and  in  tba  meaoiime  to  pay  tho 
lender  tfae  dindendi,  oontinnss  (luting  mnti;  yeais 
to  pay  fire  per  cent,  interest  on  the  sum  wbicb  tha 
slock  had  produced :  be  ia  entitled,  w)ien  called  upon 
to  replace  tba  atock,  to  deduct  from  it  the  ercess  of 
tha  interest  thus  paid  beyond  the  amouat  of  tho 
diTidenda.  Tybr  v.  ManHm,  and  Manwa  r.  Tyler, 
5  Law  J.  Cbauc  S4. 

pajment  out  cf  court  of  a  SDm  of  moooy  . Landing 

ooita;  and  upon  a  aulnequant  (ajuiinn  of  bia  bill  it 
appeared  that,  at  the  time  be  ohtaiued  paj^ment  of 
the  money,  be  bad,  in  lacl,  been  alraady  orer-paid  ; 
the  Court  refused,  upon  a  motion  for  that  purposi!, 
to  charge  him  iHlh  intereel,  tha  parties  baring  made 
conaiderable  delay  before  tbay  taxed  ili<<  conla,  and 
tbare  being  no  fraud  orlaobee  im!>utable  to  the  noli- 
citor.     Wrighl  T.  SmlhVKvd,  1  Y.  &  J.  597. 

A  simple  contract  debt  does  not  carry  interest 
becsose  prorision  for  its  discbsrge  is  mode  by  a  deed 
of  trust;  sucb  %  deed  per  u  does  not  import  a  con- 
tract or  trust  for  the  payment  of  inlKrest,  eapaciflily 
wbets  the  crediioia  bate  not  alined  tlie  deed,  and 
no  agreement  is  made  lo  chu^  the  land  and  djs- 
obarge  tbe  person. 

Tha  mere  direction  by  deed  to  pay  debts  doea  not 
infer  either  contract  or  trust  to  pay  interest  upon 
debts  by  simple  oontiact.  Hcmilleii  i,  Hougkliin,  3 
BUgb,  170—86. 

(B)   On  JDD0IIKNT3. 

A  foreign  judgment  is  primii  /am  erid^oce  of  a 
debt ;  ma  unless  it  be  impeaebed.  or  tbe  contrary 
be  shewn,  it  must  be  presuned  that  cvoryiliiag  has 
been  dona  which  was  necessary  to  support  it. 
Where,  therefore,  io  sn  action  on  a  jiid^meut  ob- 
tained in  the  Court  of  Admiralty  iu  Scotland,  by 
which  interest  waa  decreed  to  be  paid  lo  tbe  plain- 
tiff, for  a  debt  due  to  him  on  a  contract  for  wotk  and 
labour  up  to  the  time  when  tbeprincipal  debt  should 
be  discbai^ed,  but  tba  derendanta  witlibeld  the  pay- 
ment, although  tbe  plaintiff  andeaTouTod  to  obtain 
it :  Held,  that  the  Jury  might  give  interrst  in  tba 
abapa  of  dsmagea  loi  tbe  unjust  detention  of  tba 
uonsy,  altbongh  the  debt  arising  out  of  the  original 
contract  did  not  carry  interest.  Amat  v.  Rul/tni, 
4  Uw  J,  CJ*.  89,  a.  c.  3  Binr.  S.W. 

In  an  action  on  sd  Irish  jnagment,  the  queatiao, 
whether  any  and  wbat  interest  is  recoveruble,  is  a 


T  tha  plaintiff  has  taken 


/ 


[XTEREST.— ISSUE— <Wbere  directed). 


talkm  op  bis 
iMkas  beeo 

'J    \   M<riet  3  *o  'sir  4«t  wimew  hr  bim  n  go- 

Mni»i"     x.ir^5     »a  :.   luwJ  m  iocn^  9o»B  lain 

H  »«t  cr  *ta>t*t.  -r  -cr  u»  J«ra  pkTCMnhip,  ke  is 

v.H«:    x>   >•▼-    x>   -^    ^^<?  Aimmija   xmct  m*  isterest. 

%ttt<>««  It'  r«  J*  tn    '■•^nqs  wotrtet  to  p«T  it,  dr  ta 
««K|n:v*.  -w  .-M  M   i»»«#a.  tcawr-J^dhsaMgeofth* 

^    W.  .«.   *  -  Awr    .  V  3»  r^*.  a^  «^  ♦  B"i£  C.  7t5, 

»*»^  ^'.utt*.  **.••  *.*  H»^j«  i«^.'.c«Hi  liat  mtMSSt  18 
^*^    ,^.      t-  •>■       I  » •  u:  1  1  r  3n*iwT  had  mwl  re- 

U   H  'K'l  '«>o  '..^vuxv  ^i  :i>v  M  i>t\»r  » o4ie»  to  »ske 

lnx'|i..uuvc  .'i  iK^  M.»«tvi^viKce»  with  Inspect 
Ui  U».  4  ,  .t.auvu  v>t  ;s»NHi«fuU  to  tb*  dischtrge  of 
iuio*...i.  «s»,  il»«ii  >*J»^'"  ^"  JK-vouut  i9  br  tb«  decree 
vu  ilw  i  tuiu  vUjv.ua  to  be  iHkvii  with  intei^k.  md 
pax  m.  a  •  ao  w.ui.  oxv^mJiu^c  ibe  WBOunt  of  the  m- 
u-u.a  vUu<.  iho  .vu»«c  m  to  •jH»^r  these  wments, 
ui.L.  lo  liuv  v:»^v.Sa.so  ^f  iho  luiereet,  and  then  bjr 
.UiK.w.,  4  b,kluKvWvv^»Mt»iuie»ttewcspitslbeaniig 

W  Sv  »^  A  v;.w.s>  iw.mvMiivvd  hY  the  Court  of  5es- 
iJK^ki  xu  xvx'i!  .uj.  vuvlam*  iuto»iN»nobep«d,  withont 
»MUK  iSo  *'»«*»  K'»  lU  cvx,«meucemeiit,  the  decree 

|^«.(.Mt     n„.«u*v.   f>»«^.^L«w  J.  K.B.157, 

The  inatiiou  m  to  intef«t,  whether  simple  or 
tOttUHUU  d.  lit  whit  rste  snd  from  ^^^^^  times  to  be 
ZLd  tt  H>s  monioi  which  ought,  accordmg  to  the 
t«Tto  ksve  been  snplied  or  reseijed  at  gireii 
pmU  U  s  msltor  to  \je  rem^rted  or  farther  d.rec. 
iimu.     <rNTM#M  ^'»M^»-a/  T.  Corpomtton  of  Dublin,  1 

'''l?^.a^r^^ft■  Rsst  India  bond,  in  the  band- of  a 
ii^er^;  U.  firm  at  Calcutta,  with  direction-  to  apply 
the  lutoreat  and  principal,  when  received,  to  a  spe- 
ll flV  purpo-e.  by  hi.  will  •pp°i'»^\^^^^»p^^^.s;''i 

tbrilrm  one  of  hia  executors.  After  the  death  of 
K  t^^e  ;m  w«.  proYod  by  G,  and  }^^rm^^f 
uml"  hia  nuthorltv  as  executor,  assigned  the  bonds, 
a  laliHn  their  trade  the  money  wcci red  upon  the 
raluiu"  I  ta.  O  ceased  to  be  a  partner  in  the  firm 
Slt^ura  iX  bonda  had  been  assigned.  Upon  suit, 
Sv  the  real^^^^^^^  logntee  of  K.  against  G  and  on 
i{p  S  uC  r.W 'that  hs  w.  ^HHmntable  to  the 


fssidasiT  legatee  of  K,  (br  the  moniea received  npea 
the  bonds,  with  8  per  cent,  from  the  time  of  dttde* 
posit  to  the  dates  of  the  respectiTe  attigimieBts  ftj 
the  firm ;  and  with  interest  at  1^  per  cent  (b«igliw 
camnt  rato  at  Calcatta)  from  the  time  of  thetaagih 
ments  and  receipt  of  the  money  to  the  date  of  tis 
judgment  upon  appeal  in  the  original  anit;  tad  witk 
interest  at  5  per  cent,  upon  the  aocttmohted  nm, 
eomposed  of  -principal  and  interest,  from  tlie  lalt- 
mentioned  judgment  till  payment;  but  the  costs  of 
remittance  from  India  and  the  property-tax,  wm 
held  to  be  charges  on  the  fund  payable. 

Upon  a  general  account  subsisting  between  K  tad 
the  Calcutta  firm :  Held,  that  G,  as  partner  aod  exe- 
cutor was  lisble  for  the  balances  of  accooBt,  sad 
interest  at  12  per  cent  upon  all  soch  btlaocei « 
should  appear  to  be  stated  and  signed  bj  the  partm; 
such  interest  to  be  calculated  from  the  data  of  ^ 
statement  and  signature  of  the  account  at  tbe  tins 
of  the  final  judgment  on  appeal. 

In  appellate  proceedings,  interest  apon  tbe  ton* 
mulated  sum  of  principal  and  interest  ii  chargeable 
on  the  debtor,  from  the  date  of  a  judgmeatia  die 
Court  of  Session  to  the  date  of  judgment  in  tbeCoait 
of  Appeal,  although  the  respondeat  hu  obtained  aa 
inhibition  against  the  lands  of  tbe  appellaot  beibia 
the  date  of  the  original  judgment.  Graham  t.£(^ 
2  Bligh,  126-7. 

(F)  Allowance  of,  in  Errox. 

The  allowing  oT interest  upon  affirmance ia on 
is  discretionary. — Refuaed,  in  a  case  wbereia  the 
original  debt  did  not  cany  interest,  and  die  vritof 
error  was  not  Tcxatious.  Btickeridge  r.  Fli^,  ^ 
Law  J.  K.B.  n,  s.  c.  6  B.  &  C.  49,  8.C.  9D.&B. 
113. 


INTERPLEADER. 
[See  Pleading,  and  Practice,  in  Equity.] 


INTERROGATORIES. 
[See  Practicb,  in  Eqditt.] 


ISSUE. 


(A)  Where  directed. 

(B)  Practice, 


(A)  Where  DiRfiCTBD. 

Unless  there  is  reasonable  doubt  as  to  a  £i^* 
court  of  e(juily  will  not  direct  an  issue.  Sktrt  t.  iMt 
2  J.  &  W.  464. 

A  court  of  equity  having  before  it  soffident  «ti- 
dence  to  decide  a  cause,  ought  not  to  direct  an  m^ 
to  a  court  of  law,  especially  in  a  case  where  frand 
charged  in  a  bill  is  denied  by  the  answer,  and  aol 
proved  in  the  cause. 

Where  the  witnesses  who  could  explain  a  trtM- 
action  are  dead,  it  would  be  unjust  to  send  aeflt 
to  a  jury  at  the  risk  of  deciding  against  the  jndiCTl 
presumptions  arising  from  the  expressioDS  of  aa 
instrument,  the  oath  of  the  defendant  in  his  wsvtt, 
and  in  the  absence  of  eridence  to  affect  an  ansvtf* 
Whaley  v.  Whaley,  3  Bligh,  16. 


1, 


ISSUE— (PniCTicH), 


Wli9/e  iba  cau  of  thn  plkiitif  U  denied  bj  Uie 
.fcndwl,  »ad  itcre  is  no  .yidtaCB  ininH  the 
«wei.  (be  Courl  will  ool  diroat  Ao  ^db  to  b« 
ied,  Bod  tLo  dufendna)  lo  be  exuiigsd,  thongh  tbe 


ee,liu[iiiisnio,B.iior^rer»,qnBMioiiofl8giiinuoj 
nuaed.  Ctuftan  v.  Jl;„iBBr«A,  S  L»w  J.  Chtiic.^,8, 
Whore  d»  fondants  issidiig  io  IreUnd,  bare  fihvl 
""bill  10  England,  .15  bviDg  loiDe  of  (he  oext  of 
».  and  a  dufapdanl  i'lsiilxin  tlieir  illegilimaer,  tU 
Mtt  will  dii-BCI  iin  issLiB  (D  be  Wied  in  an  EnglUh 
tinlj.  ihoogh  the  pluipiiffs  are  poor,  and  Ihdr 
ilntiKi  ire  re.idenl  iu  Iieland.  OroAo«  T.  B^i. 
iri*.aUwJ.a,anc.  42. 

(B)  I'liACnc*. 
[Sto  PH.,crri>E,  IN  EoulTY,] 
If  en  lieir-at-la«,  n-lio  is  ■  matiied  voman,  does 
I,  at  th»  heiring  of  tliL'  ciuse,  aak  an  itaiie  to  try 
a  vilLdiiy  of  a  iiill,  th;  Court  will  not  afterwani 
uilheraro-benrino:,  m  order  to  enable  bet  to  ob- 

0  IB  iMoe.  ■iVt.iit  V,  IVtJv.  1  Law  J.  Cbano.  188. 
WhfBihe  Court  dinctsafaignediaauc  lobe  tried, 

1  applieint  lo  the  Court  it  made  the  plaintiff,  »].' 
Migli  Ike  litmatli-u  of  tlie  iisue  may  be  on  the 
pMilB  party.  S[„,f  „  v.  ILvht.  8  Law  J.  K.B.  I.K. 
y/btnimia  Mta  dit-tud  by  lie  Court  of  Ei- 
n\iieT,  it  ii  not  an  I'sseolial  part  of  the  decree 
Utheyihall  fat  tried  bv  i!  special  jutt.  Sluart  v 
™"»,  9  Price,  4B0.    ■ 

int  &om  Chancery,  the 
i,  after  decision  pio- 
c,  order  the  paiimtabe 
bicb  it  was  first  dtaim 
I  Ken.  353. 
ii|uet  directed  an  issue 
*»  ined  at  the  n,!,i  oBsiiea,  end  the  deotea 
I  not  drann  op  or  pnsseJ  in  anfficient  time,  the 
liles  weri!  varied  by  di-ecting  ibe  (rial  of  the 
U  at  the  subsenuent  .lasiees,       tVillii  t,  Farrar 

I«r»— WhetboT  (be  Ciiurt  of  Chancery,  aaR^inal 
tair-at-lan-,  will  biud  tbe  inberilenoe  by  the 
aiMgiren  on  odb  iri»!  ol an  issue.  EartvfWin.- 
W  r.  Waiick..!^,  5  L^w  J.  Cbano.  167. 
".  from  (iBoo  lo  tiniH  diiriag  bis  life,  prepared  in- 
Ktiona  for  bis  will,  and  caused  drafts  to  be  pw- 
M  upon  tbose  in  at  roc  lions.  At  his  dettb  be 
■01  ranoUB  lisiarainiJiry  papers,  executed  ao  u 
■aai  liu  prop«rtv,uTnl,.r  wbioh  papers  hta  aon,  by 
rat  wife,  nod  the  i^sue  of  (bat  aon.  bia  widow 
>B»ad  wile).  Ills  ddug liter,  with  her  cbildroD, 
ultennireaiaiDder.m^p,  might  MMraliy  claim 
"Mis,  liy  (be  lasi  ol  (Lias  teatamenUry  papers 
"""■- —  '■-"  ■'■-  -  low  and  tbe  danghtet  and 
rebly  increased.  Tbe  tea- 
.  —^  II,  icij  J.  ,q  iji4,  (he  daughter,  with  bar 
Jand  a„d  ohildien,  iUad  a  hill  io  equity  to  ests- 
hlbelaei  will,  and  cliVcluale  the  cbargeio  their 
lui.  Id  the  same  y=JC  the  widow  filed  a  bill  in 
•amn  court  to  wiabljsh  the  aaue  will  and  bar 


""  f  King's  il 
raced  DB  the  spec 
Dned  lio-f  ihu  ti 

Viben  tie  Courl 


iD(BrflalH  under  it.  lu  1816,  ttiu  son  and  heir  file*! 
a  bill  in  IbB  eama  court,  impeacbing  the  will  as  ob- 
tained by  fraud  and  the  improper  influence  of  the 
widow,  and  pi-aying  a  declaration  of  it3  inTaUdity, 
aaii  an  issuo  at  law  to  try  the  question. 

In  the  first  nf  these  caosea  (tha  suit  on  behalf  of 
the  daugblei  and  bar  children),  by  a  doDretal  order, 
an  isBue  was  directed  to  inquire,  by  a  trie!  at  bsr, 
irbother  tbe  taat  testtuneutary  paper  was  tbe  will  of 
T.  The  widow,  with  hor  busbmd,  were  to  bu  the 
plaintiSsin  the  action  ;  tbe  sou  and  heii  to  be  the 
deFcudml ;  and  the  daughter,  with  her  husband,  were 
to  ha  at  liberty  lo  appear  in  the  sBtion  and  defend 
Ibeir  rights  and  (bat  of  their  ebildreii.  Upon  the 
trial  of  the  issue,  the  jury  founda'      ' ■  — 


feudan 


ehildiei 


eiecuted  by  the  testator,  were 
produced  in  eridence,  but  the  oniy  point  lubmitled 
to  tbe  consideratiDD  of  the  jury  was  the  general 
queation  of  tbe  validily  or  Ibe  inrnlidity  of  (he  lost 
testamentary  paper.  Application  being  made  to  lbs 
court  of  equitr  for  a  near  trial,  upon  ibo  grounds, 
iBt,  That  die  evidence  gi.en  by  two  of  the  witnesies 
upon  tbe  fornier  trial  bad  been  improperly  admitted  ; 
Bud,  Of  misdirection  by  tbe  judge;  3rd,  That  the 
rerdict  was  contrary  lo  evidence  ;  the  Lord  Chan- 
cellor having  required  of  the  judges  who  tried  tbe 
issue,  a  report  of  only  pert  of  Ibe  evidoace,  tbe 
judges  relumed  n  report  confined  lo  tbe  evidence  of 
two  wiloeues ;  upon  couBideration  of  which,  the 
Court  refused  tbo  application  to  sot  aside  tbe  verdict. 
Against  this  decision  there  was  an  appeal  to  the 
House  of  Lords,  who  remitted  tbe  cause  :a  tbe  Court 
below,  wiCbditectiouatocall  for  a  full  report  of  lbs 
notes  of  tbe  jud^ea  upon  the  trial  of  tbe  issue.  In 
CDnsoquence  of  this  remit,  a  full  report  having  beeti 
required  and  returned,  die  application  for  a  ueit 
trial  was  re-couaidered.  end  thereupon  a  uew  trial 
was  granted,  and  the  issue  was  varied  by  adding  to 
(be  otigioal  inquiry,  "whether  the  teatamentary 
paper  (the  subject  of  the  B'st  issue,)  was  the  last 
will  of  (lie  teaiatorj"  a  further  inquiry  "  whether 
any  and  what  paper  writing  i>  the  last  will  of,''  &c. 
Againat  this  new  order  the  ion  and  heir  appealed  to 
the  tlouac  of  Lords. 

Held,  that  tbe  variation  of  tbe  iaiue,  not  resting 
u|)on  any  allegaliou  in  the  pleadings  of  any  olber 
testameutiry  iustrumeats,  but  that  which  was  the 
suhjcci  of  the  £r9t  issue,  was  unauthorized;  that. 
tbe  issue  was  defective  in  not  directing  a  specifio 
inquiry  whether  any  part  of  the  last  lostaraan- 
tary  paper,  «.  g.  under  which  the  daughter  and 
her  children  took  interests,  was  valid,  alibougli 
the  proviiion  for  tbe  wife  n-u  void,  which  point 
ought  to  have  been  aubmilled  to  tbe  jury  by  tha 
judge  at  the  (rial,  but  waanol,  ao  tliat  the  order  was 
erroneous  in  direcling  that  the  widow  should  be  tbo 
plaintiffin  Die  iMue,  leaving  to  the  daughter,  tlie 
plaiutilTiu  the  cause  in  whiihit  was  directed,  only 
liberty  to  appearand  defend,  &c. ;  that  tba  order  and 
issue  were  defeciivo  for  want  of  partiei  taking  in- 
terests under  tha  several  testamontary  papera— the 
issue  ought  to  hare  been  directed  upon  *  decree  in 
tbe  three  causes ;  and  that,  whether  the  nbw  trial 
was  granted  or  refused,  no  sfffCtive  decree  could  ha 
made  in  the  cause  in  its  actual  sl-ite.  Upon  these 
and  other  grouods  tbe  cauaa  was  rt 
Court  below,  withdirei"'  ""'" 


u  to  enable  the  Couit  and 


JOINT-TENANCY.— JUDGMENT— (Op  Noii  Pros.). 

TrimttiUmn 


JOINT-TENANCY. 
A  coDTictioD  of  ■  join  t-lenuit  for  ftloDjr  MTm  tba 
ioinl'tetmc]'.  Dm  ^  EvaniT.Enaitt,  4taw  J.  K.B. 
»(,  I.  c.  5  B.  &  C.  534,  ■.  c.  8  D.  Si  K.  399. 

Ona  of  Mrenl  joint-ten  an  It  mar  u^  anmot  oF 


baililF  to  duuvin  for  rent  do 
1  sipreuly  dinsol.     Hotin- 
r.  HcfiR^n.  6  L.w  J.  C.P.  113,  i.  c.  4  BiBg. 
-   -  M.  &  P.  474,  a.  0.  3  C.  &  P.  SS4. 


oilt, 


JOINT-STOCK  COMPANY. 

[8m  COMPAItV.] 


JUDGMENT. 

(A)  In  oeheral. 

(B)  Of  Non  Pro*. 

(C)  For  want  or  a  Plu.    [See  Pleadino, 
ind  Practice.] 

(D)  EKTEilNO    UP. 

<E)  JcdomentRoll. 

fP)  Arrest  OF. 

(GjSettcno  aside. 

(H)  Jddcment  recovered. 

(I)  As  IN  Case  of  a  Nonsuit. 

(K)  In  Crininai.  Cases. 


(A)  In  oeneral. 
[See  Interebt.] 

Wbera  tbe  beron*  are  diiided  in  opinion,  no 
judnnent  can  be  given.  Alkini  t.  Druht,  1  M'Clal. 
&  Y.  *13. 

Where  *  judgment  iroatd,  tccording  to  tbe  itricl 
letter  of  the  lair,  work  injusticfl,  and  Ifae  Canrl  ■> 
oiled  on  b;  ihe  circamslincea  of  the  ca«e  lo  a*e  its 
discretion  in  doing;  Minecbing  ;  they  will  not  grant 
it,  nnleu  the  panj  failing  tbe  strict  legal  right  will 
coDsent  to  perform  what  tbef  think  will  be  Tsir  and 
equitable  between    all  the  pirtiei.     Dot  d.  Btylt 

T.  li««KT.  1   Uw  J.  K.B.  4fi. 

Final  judgment  is  not  complete  on  the  offic«r's 
marking  the  record,  but  ia  onlj  per^cted  on  the 
tiiBiion  orthe  eosti.  fiullfr  t.  Butkilty.  1  Law  J. 
C.P.  TT,  a.  e.  1  Biog.  I3S,  a.  c.  8  B.  Mo.  104. 

During  the  eiiatencs  or  ajudgment,  all  persons 
who  actio  puraunnCB  of  it  are  protected.  Ivttv,  La- 
«ii,  1  C,  &  P.  T.  [Park] 

A  judgment  signed  on  anj  da;  in  term  relate* 
back  to  the  firat  day  of  the  term,  ao  as  to  entitle  the 
plaintiff (0  proTe  under  a  commianon  ofbankniptcjr 
isaoed  against  Ihfl  ileftndaat  during  tlie  larm;  and 
it  aoems  to  be  immaterial  whether  the  commission 
Las  issued  before  or  after  the  day  on  which  judg- 
ment was  aotuall}'  signed. 

As  a  eonarqueuee  of  the  ahOTe,  tbe  defendant,  in 
•gob  ■  case,  cannot  lawfully  be  taken  in  cieculian  ; 
and  if  he  be,  tlie  Court  will  discharge  him  ont  of 

This  tub  appllea  aleo  to  ajndgnent  for  coata,  rt- 


Corarad  by  a  defendant  nggiasl  an  vaaaeuk 
plaintiff.  The  coats,  when  laied,  b«om«  i  dtH 
relating  back  to  the  first  day  of  the  term  ip  Bhit 
jodgmant  ii  signed,     lim/tr  t. ,  S  LiwJ 

■k.B.  Ti. 

Where  a  matter  ia  by  the  plaodings^  ipttiM 
made  the  aubject  of  demand,  and  ibe  jud[;nini : 
general  for  tbe  demandtni ;  yet  if  s  pinimliT  p« 
of  tbe  demand,  as  tbe  ntn  of  inlrrett,  wiaaotdi 
eusaed  or  apeci6cally  dtiiik-d  in  the  suit,  it  ii  Ml' 
jadicala.     Gr«A=«  t.  h^lli.  2  Bligli.  W- 

The  Older  inserted  in  Iha  niaigin  of  tbe  pp 
book  is  peremptory,  ami,  ihereforp,  tbepapt'-to 
must  he  returned  witljin  the  tn-tntj-four-boamp 
dfied  ;  and  thougb  it  be  relumed  btfore  jai-m 
fignod.yat  the  jadgmentis  legulir  if  sigorfifl 
tbe  expiration  of  tb*  twonly-four  houn.  Simi 
».  CKpe,'»  Chit,  (41. 

(B)  Of  Non  Pros. 

To  autboriae  aigning  judgment  of  nm  r™.' 
defendant  muat  Uke  out  a  rule  to  reply,  u  <>' ' 
term  in  which  tbe  jndgintnl  is  aigiiedv  boi»ti 


tained  for  lii 
mentor  urn 


Court  wouldnotaetasid 

cause.  Br«okT.I^ure 
Tbe  declaration  whe 
plea  wsa  nun  aaumpii!. 
enter  the  isane  )  be  did 
and  ibe  defendant  aigni 
the  Coon  sat  aaide  tha 


-,  S  Chit. 

n,"pTZ 
,  «i.h  a  pi 
s  jmlRinen 


1 1  for  inejolui 


S:  C.  .■.6S,  a.  c.  i  i). !(  R. ' 
b_v  the  darndii 
[  0  frtrt jp^rin    ■ 


K.B.  lis,  e. 

A  replerin  suit  was  re 
from  an  inferior  court,  l> 
plaintiff  did  not  appear  : 
defendaota  were  not  entitled  to  eign  ajuspt" 
twRpro..     Clark*,  tk  lUnvar  af  BtrKi/i,*i^ 

K,B. S6,  a.  e.  4  B,  b  C.  i;i9,  a.  c.  7  D.  S  R- « 


1  lati 


When 
Trinity  te 

but  the  otbera  were   i 
Easier  term  lSt4,  of  w 


■d  in   IBIS,  t 
■edcfendaoU. 


nraM 


entered  for  all  the  defen.l 

ants;  and  ibr  pl^U* 

baring  declared  in    Tri( 

,i.^.    t.™,   Ih.  dafe"' 

signed  judgment  of  «<.„,.. 

^i.-.   Heid.ibaliuetr 

mentwaa  properly  aigru'd 

under  the  13  Car.  (.1 

a.  f.      I««o«d  T.  Mo,.l^, 

,,   S  IJ.e.C.3SJ,  I. 

D.&R.350. 

ng  omitted  bj  mltOt 

plead  the  general  iasuf  I 

0  one  count,  allrrnf 

tion  had  amended,  and  pi: 

»inlifl-,  no.!i.-inS"j 

to  tlie  amended  plea,  L^ 

il  signed  judEmraH" 

pn*  to  the  whole :    U,- 

Court  held  il  ir«f 

Di^-rfn,  r.  &»*,  4  B.  ;>  (■ 

Where  a  commoa  ..^f. 

>rmi.r  had  been  T''' 

aucb  amiatake  as  tc  ertulp  ihc  defendsni  is" 

»™  pre..  agaiuM  bin,,  the 

S'Z^i-rfX 

IIS   discretionary  pmir 
pnw.  in  order  logiie  tlie 

common  ioforaM" 
■,T  ,h=  peoiKiw-    B 

portunity  of  proceed  in .:  f 

V.  Siailk,  i  Kan.  Bt. 

JUDGMENT— (Roll — AusiT  op — SintHa  aiidb — RecovEKiD), 


(D)  Enter  me  dp. 

[SeaW^IKANTOF   Attoiney.] 

On  ■pplicBtion  fo  enter  up  fiDil  jnd^moDtiD  in 
Ktioi  oT  mcconnl— wberadefendiDt  had  pleidwl  thit 
lu  bid  Folly  mecDunled,  ud  tha  plaintiff  bad  tbs 
Ttrdict.  Th'i  judgmaat  ftisd  compuitt  had  beaa 
oiUnd  ;  tbs  accoont  of  whatiraadue  tolba  ptainliff 
tiid  bean  taken,  and  declared  br  the  taditon,  and 
RtDTiiad  iDto  court.  No  notice  baTing  been  giTca 
la  the  other  aide  that  the  aaditon  had  returned 
their  accoDnt,  a  mle  lo  ihew  caaae  why  final  jndg- 
mmihaald  nol  ba  entered  waa  granted.  Anini.5 
Uir  J.JC.B.  tS9. 

Where,  it  the  Sprm;  Auiia,  18S6.  •  ciiiae  wii 
nfemd,  ■  Taidiet  haTiDg  bean  [iken  for  the  plaiotiff, 
nbjtcl  *i  la  liaiiiagH  to  the  iirard,  and  the  iibi- 
Tnlor  publubed  bia  award,  irhich,  in  t\ii Mithatlmiu 
Term  CblioirinK,  waa  aet  laide ;  after  which,  in 
HiUty  vena,  pUintiff  obtained  a  rale  niti  to  iuue 
eiecolion  unleM  the  derendinta  wonid  oonwDt  U[itn 
ta  rrfiT  tbe  ceou,  wbicbnile  waadiacbarged  :  Held, 
the  pliintlff  having  died  in  Stpt.  1816,  that  the 
Cmn  bid  no  powar  to  grant  an  application  made  in 
tliii  uno,  that  jadgmeat  might  be  entered  up  a  ■ 
of  the  Mahailaat  term  preceding. 

If  the  plaintiff  die  afier  Terdict  (or  him,  end  no 
jadnmit  ii  entered  up  within  two  terma  after  the 
Tndict,  the  Court  will  not  interfere,  and  permit  it 
to  b*  aalared  nunc  pro  lune,  where  lachaa  ii  im- 
pu^la  le  the  party  iolereated  in  the  judgment 
laairawT.  Bod^uai,  1  Y.  &  J.  SciS. 
'  ThedefeDdiDt  id  an  action  having  died  inteatats, 
ifUr  iDUriocutoty  judgment  and  a  writ  of  inqasat 
of  duugea  Biecuted  ;  but,  before  it  was  returned, 
tba  plainiiS'  declared,  in  icin  facial  ai;iinit  the 
adniDifltntor,  who  pleaded  p/nu  admin istrauit,  and 
Mt  fortli  in  tiii  pleaa  diren  apecialtie*  due  and 
owing  fron  the  inteatate,  and  charging  the  eatale. 
TLepliinliff  ha*iD^  replied,  admitting  the  trntb  of 


defendant  udgn  error  for  want  of  an  orii 
Court  will  order  the  plaintiff  to  dotket  >nc 
the  judgment  roll,  in  order  that  (bit  tranx 
be  made  out.    Maim  r.  Grundy,  6  B.  Mo 


Ikanndioftt 


,  and  prajing  judgment 


fbnn  ud  effect  of  the  aaid  recoTery.' 
LiTJng  been  before  stated  in  any  part  of  the  pro- 
MidiDgi  on  Iha  record,  aud  no  final  judgment  baring 
bMD  giren  in  the  original  letion,  and  no  proTiaion 
being  made  by  the  jadgnent  for  the  payment  of  the 
specially  debia  :  Held,  that  the  judgment  waa  er- 
rODeous,  and  it  waa  rcTcraed,  with  coati.  Pok/ttl 
T.  ICigbaiaR,  I  Bligb,  N.S.  13B. 


(E)  JuDOMENT  Roll. 


condilionilly.     r.  SptlmaH,  3  Ken.  441. 

A  jodgmenl  roll,  aigned  and  docketed  4tb  Febm- 
nty  1799,  *is.  of  Hilarj  term  in  that  year,  and 
ciniedin  under  a  iudge'a  order  in  December  1814, 
i>  entitled  to  prionly  over  a  judgment  roll  signed 
lit  of  Februaiy,  but  nol  docketed  till  flit  February 
1799,  wh^n  it  waa  carried  in.  Bamu  r.  Craft,  S 
Uw  J.  K.B.  313, 1.  c.  4  B.  &  C.  3BB,  i.  c.  6  D.  & 
R.  .166. 

IT,  after  judgmtqit  by  default,  ■  writ  of  inquiry 
axeculed,  and  final  judgment  signed,  in  in  action  of 
treapuB,  where  the  venue  is  laid  in  Lanciahire,  the 


S67. 


(F)  Ariuk  of. 

A  motion  in  arrest  of  judgment,  on  nn  indictment 
for  disobeying  an  order  of  aeaaiona,  may  be  made 
iflert  susd  capiatur.  Rtxr.  Robinian,S  Ken.  467, 
a.  c.  1  Burr.  799. 

A  motion  in  aneet  of  judgment,  on  the  miB-trial 
of  an  i  1800  directed  by  t  court  of  equity,  canool  be 
entertained.     Jfutbj  t.  Daviti,  11  Price,  ItiS. 

An  ippliealion  in  srrrst  of  judgment  muaC  be 
founded  on  the  Nisi  Prius  Tieard,  and  nol  on  nn  ap- 
parent error  in  the  oopy  oFthe  deolaralion.  Ntieball 
T.  Jdam,  8Taunt.33^ 

The  conrta  aboTe  haTS  no  jurisdiction,  by  the 
WtUi  Judicatura  aet,  S  Geo,  4,  c.  106,  a.  t.  lo 
smst  the  judgment  in  a  cauea  tried  in  Walet — 
(FaugSaa,  B.  dabilanu).  PmnU  t. ,  1  Y.  &  J. 


(G)  SErnmi  aside. 

Oyer  is  net  grsntable  of  a  deed  ■ 
under  the  Statute  of  Uses;  end  when,  „.  _ 

order,  oyer  ws>  required  to  be  gireo  on  or  before  n 
certain  day,  the  Court  ordered  it  to  be  aet  aside, 
and,  tbs  plaintilFhaTing  ligned  judgment  for  want  of 
Mch  oyer,  the  Court  also  enlered  it  <o  be  set  aside, 
sj  the  order  was  merelr  interlocutory,  and  would 
not  warrant  the  plsititiff  in  aigning  judgment.  Dm- 
manv.  BuJi,  3  Uw  J.  C.P.  15. 

A  role  to  sal  aside  interlocutory  judgment  will 
not  be  gnntad  on  the  last  day  of  trrm,  eren    on 

Eayment  of  costs,  if  it  he  ibewa  that  the  party  has 
■St  an  opportunity  of  going  ti       '  ' 
Day,  13  Price,  S15. 


.dfor 


[It  of  a  plea 


entered  the  ground  of  a  breach  of  good  faitli,  though  no 
order  had  been  preTiousIy  obtained  by  the  defen- 
dant for  the  purpose  of  compelling  security  fur  costs. 
Drur^  r.  Jahiaeu,  19  Price,  489. 

An  inferior  court  may,  in  onler  to  try  ihe  wtriti, 
set  Hide  a  regular  interlocutory  jndgmenL  Cmii, 
T.  Butnafard,  t  Ken.  t90,  s.  0. 1  Burr.  h6S. 


(H)   jDIMMBm   RECOVERED. 

If,  sfter  pleading  iu  sbatemeot,  the  defendant, 
without  teare  of  the  Court,  pleads  another  plea  of 
judgment  recovered,  the  plNintiff  may  sign  judg- 
ment.    PatmiT  T.  Dirga,  A  D.  &  R.  6^.S, 

The  plea  of  judgment  recovered,  eveo  after  con- 

notZ  wtu'de'"  yCgT  G«SZrr!%  liW^J. 
C.P.  30,  a.  c.  1  Bing.  380,  a.  c.  8  II.  Mo.  437. 

The  Court  baving  granted  the  derendant  an  order 
for  slaying  proceedings,  upon  payment  of  debt  and 
coats  which  had  been  taxed,  the  di  fendant  suh- 
lequently  abandoned  the  order,  and  pleedrd  a  judg- 
ment recovered:  Held,  that  the  plointiff  waa  et 
liberty  to  sign  judgment,  aa  the  plea  tiled  was  a 
fraud  nponthejodge%  order.  Hill  v.  DvMl,  i  Chit, 
t9t. 

A  advancei  to  B  S75J.  bank  stock,  for  which  B 
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JUDGMENT— (As  in  case  of  a  Nonsuit).— JURISDICTION. 


ezeoates  m  bond,  conditioned  for  the  replacing  the 
slock  on  a  day  certain »  and  the  payment  to  A  of  all 
diTidends,  bonuses,  and  profits,  which  would  have 
arisen  firom  the  same  in  the  meantime.  B  makes 
default.  A  recovers  judgpnent  with  damages  assessed 
upon  both  breaches:  Held,  that  the  plea  of  judg- 
ment recovered  is  a  good  bar  to  a  ici.fa, ;  ana  that 
A  is  not  entitled  to  further  dividends,  &c.  after 
verdict,  whatever  delay  there  may  be  in  his  suing 
out  execution.     SavUe  v.  Jackson,  M'Clol.  377. 

Where  plaintiff  sued  his  steward  in  an  inferior 
court  for  4,000/.,  which  on  the  investigation  of  ac- 
counts he  found  was  a  less  sqm  than  was  really  due  ; 
and,  upon  judgment  by  default,  verified  for  3,400/. 
only :  Held,  upon  a  plea  of  iudgment  recovered,  in 
answer  to  a  second  action  in  this  court  for  the  balance 
due,  that  the  plaintiff  was  concluded  by  the  action 
brought  in  the  inferior  court.  Betgot  v.  WUUamst  3 
B.&  C.«35,  S.C.6  D.fic  R.  87. 

The  plainiiff  declared  in  trespass  for  breaking  and 
entering  his  dwelling-house  and  taking  away  bb 
goods.  The  defendant  justified  under  a  judgmeot  re* 
covered  in  a  court  baron.  The  plaintitf  replied  that 
there  was  no  memorandum  of  the  judgrment  remain- 
ing in  the  court  baroo  :  the  Court  held,  that  the  le- 
plication  was  bad  in  law.  because  there  might  be  a 
judgment  capable  of  being  proved,  aliliough  there 
was  not  any  entrv  of  it,  Dvsom  r.  Wood,  3  Law  J. 
KJK  7^,  ».'c,3  B,  &  C  449," s,  c  5  D.&:  R.  «95. 

'Jo  a  |dea  of  judgaaent  recovered  in  an  inferior 
court*  tor  ibo  »ane  cause  of  action  as  the  one  brought 
in  tK)!>.  (iM\  J  tlM>  (4aiButf  may  reply  tliat  he  and 
tho  drtVudaut  r\^sid«^i  oi>t  ot'  the  jurisdiction,  and 
that  the  cause  of  acticai  did  not  accnio  therein. 
/i«iAWT«  St^f^fHs,  vi  Uw  J.  C.P,  i37,  s,  c.  e  Bing. 
tlX  a.  •»  9  H.  Mo.  41C>, 

A  pies  o»  juvlgmeut  wjoveretl  for  tlie  same  cause 
of  actum  may  h<»  givou  in  evidence  in  assumpsit 
under  th«  geu«>ral  isaue^  Stajf^t^  v.  Clark^S  Law 
J»  lM\  4*l»  a,  c,  )lliing.  vSm. 

(U  A*  IN  Cask  iV  a  Nossuit. 

A  T%iW  ^  iu<«wient  as  i»  c*se  of  nonsuit,  may 
h<»   obu»u«^l  bv   ^^>e  t^t'  *cv«»r*l  joint  defendant*. 

\V|i,MV  k«!iii^  ha*  b^u  iivio^Hi,  and  a  rule  to  enter 
Ih.^  tMue  and  m4u^  ot  Uul  given  in  the  same  term 
IW  lh%^  intti«K^,  and  Xh^  pin  in  lid"  does  wot  proceed  to 
tnaKthe  delUdantiaenUtled.inlhe  following  term, 
to  i«vlK«***"'  *•  ^"  *''*•''  ^***  *  nonsuit.     U  alter  v. 

rh«i  iWi  of  the  plaintirt  not  having  proceeded  to 
hUl  iw  ihe  suliei^qui^nt  turm  after  issue  joined,  does 
xss^X  «>utitW  \\\^  plsiohiV  to  judgj««»t  as  in  case 
Ua  Moui^^M.  i«  lh«»  aheenoe  ol  laches  on  behalf  ol 
lU,»  pUlMhlf.  aa  it'  il>»*  pUiutitr  had  given  noUce  of 
Uuy\!     nV/H"-*^/ V.  M  .'.v.  l^i  l^rieo.  4o3. 

hi  a  w  »♦' ')/  ^•♦^  v»  the  tlomwudani  took  ihe  record 
do^M  H»  lh»»  «Ml«»^-  lur  trirtl.  but  the  cause  wusmade 
W  ♦,«.„mH  i  ttud  th»>  ttMiaut  iuH»eared  at  the  next  as- 
MtoK.  ImUb.*  a^lViuUul  Uitl  not  pioood  to  trial: 
\\M,  Out  lhi»  t»>u«ul  iwild  not  sign  judgment  as 
U»  »».u»»  ul  a  iiouMiit.      />.  Mm«M.  '/^••wm/iiiij ;  UuU, 

tUtWil  >MUiuaKivo  the  defemUt  judgment 
■a   IM    ^^^'^^^    of    a  imn-uit,  whei-e  a  8|>ecial   jury 


without  any  application  being  made  to  have  it  tried. 
Rocker  r.  Ansley,  2  Chit  243. 

The  rule  requiring  a  term's  notice  of  proceediog, 
does  not  extend  to  a  motion  for  judgment  as  in  cue 
of  a  nonsuit     Hockia  v.  Ruce,  2  Y.  &  J.  275. 

Rule  for  judgment  as  in  case  of  a  nonsuit,  afUr  a 
peremptory  undertaking,  set  aside  on  role  to  shew 
cause,  good  cause  being  shewn  why  the  plaintiff  did 
not  proceed  to  triaU  Hutchinson  v.  HuteUnm,  9 
Price,  389. 

After  a  rule  for  judgment  as  in  esse  of  SDonsoit 
has  been  discharged,  a  rule  for  costs  for  not  pro- 
ceeding to  trial  may  be  obUined.  Thomas  v.  \{% 
Hams,  4  B.  &  C.  260,  s.  c.  as  Lewis  v.  Thorns,  6  D. 
&  R.  217. 

On  a  rule  for  judgment  as  in  case  of  a  nonsait  be- 
ing discharged,  the  costs,  on  a  peremptory  cnder- 
taking  being  given,  were  ordered  to  be  coats  in  the 
cause,  against  the  usual  practice.  Brova  v.  Tanntr, 
M'Clel.  593. 

(K)  In  Criminal  Cases. 

A  sentence  depending  upon  time,  pssied  for  a 
period  longer  than  the  law  authorizes,  cannot  be  re- 
duced so  as  to  carry  it  into  efToct  for  the  prescribed 
legal  time. 

Nor  can  the  judgment  in  such  a  case,  when  im- 
peached upon  error,  be  remitted  to  the  inferior 
Court  to  amend  ;  it  must  be  reversed.  Rex  r.  IHis, 

5  Law  J.  M.C.  1. 

Upon  a  conviction  at  the  Chester  Assim  for. 
perjury,  the  following  entry  was  made  upon  the  re- 
cord :  *'  It  is  therefore  ordered,  that  the  said  L  K  be 
transported  to  &c.,  for  and  during  the  term  of  serea 
years."  Upon  error — Held,  that  the  entry  wu 
merely  sn  order,  and  not  a  judgment ;  and  a  prac^ 
dendo  was  awarded,  commanding  ih&  court  below  to 
proceed  to  give  judgment. 

The  prisoner  was,  in  the  mean ti one,  admitted  to 
bail.     Hex  v.  Kenworthy,  1  B.  &  C.  711. 

The  rule,  that  the  defendant  must  he  present 
when  judgment  is  to  be  pronounced  against  him,  is 
not  inflexible.  According  to  special  circumstances 
the  Court  will  deal  with  a  motion  for  relaxing  the 
rule.    Rex  v.  Bolts,  4  Law  J.  K.B.  262,  s.  c.  6  B- 

6  C.  334.  s.  c.  8  D  .  &  R.  65. 

The  Court  will  pronounce  judgment  on  a  maga* 
trato  who  has  been  convicted  of  a  naisdemeanor,  io 
his  absence,  upon  an  affidavit  stating  that  be  is 
eighty  years  old,  and  extremely  infirm.  Rex  v.  Con- 
stable, 7  D.  &  R.  663. 


JURISDICTION. 

[See  Appeal.] 

A  courtof  equity  has  no  jurisdiction  to  try  the 
validity  of  a  will.     J  ones  v.  Frost,  1  Jac.  466. 

Courts  of  equity  derived  no  new  jurisdiction  from 
the  7  Geo.  2,  c.  20.     Prxd  v.  Hull,  1  S.  &  S.  332. 

If  a  tribunal  interferes  with  that  over  which  it 
has  no  jurisdiction,  its^decision  is  absolutely  a  nul- 
lity, and  therefore  renders  an  appeal  superfluoos. 
Attorney  General  v.  Hotham,  1  Turn.  219. 

An  interlocutory  order  of  a  court  of  competent 
jurisdiction  in  Ireland,  does  not  bind  a  court  of  con- 
current jurisdiction  in  England.  BaUr,  Stotie,  X 
Law  J.  Chanc.  214,  s.  c.  1  S.  &  S.  210. 


JURISDICTION— JURY— (Special). 
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A  eonearrent  jarisdictioii  Testi  in  the  Exchequer 
and  Docbj  Court  of  Ltncaster.  CkeHham  y.  Crook, 
lM*Clel.&  Y.318. 

Matters  arising  within  the  county  palatine  of 
Lancaster  are  witJbin  the  jurisdiction  of  the  Court  of 
Exchequer.  Cheeiham  v.  Crook,  1  M'Clel.fic  Y.307. 

The  V^ice  Chancellor  of  England  has  no  authority 
to  diaturt)  or  slter  any  order  or  decree  made  in  Scot- 
land.    Cruiekihank  t.  Bobarit,  6  Mad.  105. 

Where  an  injunction  is  obtained  from  the  Lord 
Chancellor  for  want  of  answer,  the  Vice  Chancellor 
has  jurisdiction,  upon  the  coming  in  of  the  answer, 
to  disBolYe  that  injunction  upon  the  merits.  Hope 
Inmranee  Company  v.  DrinkwateTf  t  Law  J.  Cheno. 
f5. 

SemhU — That  the  Conrt  has  jurisdiction  to  order 
a  reference  to  the  Master,  even  upon  a  point  which 
goes  to  destroy  entirely  the  title  of  the  plaintiffs  to 
maintain  the  tut.  Oraham  r.  Whiimofnk,  2  Law  J. 
Chanc  4t. 

The  Court  has  no  authority  to  advance  part  of 
the  fund  in  the  orase  to  enable  indigent  parliea  to 
prosecute  their  claims  to  it  Peck  r,  Beachey,  t 
Sim.  40. 

iihorg — Whether  the  Court  has  not  jnrifldiction 
to  toftpound  the  whole  sum,  when  the  right  only  to 
a  moiety  of  it  is  in  dispute. 

SembU — Where  the  Court  has  not  power  to  im- 
poond  the  whole  fend,  it  has  not  power  to  impound 
part  of  it  to  answer  costs.  Kertod  v.  Lawleu,  S  Law 
'J.Chanc.  195. 

Coarts  of  equity  proceed  indirectly  by  process  of 
contempt  in  all  cases  except  in  decisions  npon  a  title 
to  lands,  in  which  they  decree  possession,  and  direct 
the  sbenff  to  execute  the  decree. 

What  nas  the  origin  of  tlie  power  of  the  Court,  it 
nu'ght  be  difficult  to  determine  ;  it  now  stands  upon 
usage,  and  is  not  confined  to  cases  precisely  similar 
to  those  which  have  preceded,  but  is  adapted  to 
emergencies,  to  make  the  jurisdiction  of  the  Court 
effectual. 

Courts  of  equity  giving  j  udgment  on  the  peculiar 
subjects  of  their  jurisdiction,  in  cases  of  trusts, 
fraud  and  other  cases,  direct  possession  to  be  given, 
or  direct  tenants  to  attorn  and  pay  rents,  or  compel 
tiie  speoiOc  execution  of  agreements.  In  the  case 
of  chattels  they  frequently  order  specific  delivery 
of  the  article  demanded,  but  express  their  ihcrees 
and  orders  only  by  piticess  of  contempt. 

In  the  ca<e  of  realty,  the  Court  orders  the  failing 
party  to  deliver  possession  ;  if  he  disobeys  the 
order,  the  sheriff  is  directed  to  put  the  party  in 
possession,  for  whom  the  detree  is  made.  In  the 
case  of  personal  chattels,  the  Court  operates  on  the 
person  by  process  of  contempt,  and  effects  the  ^nd 
indirectly,  which,  according  to  their  practice  in  such 
cases,  is  not  permitted  to  be  done  per  directum. 

The  substantial  question  is,  whether  such  a  power 
n  necessary  for  the  purposes  of  justice?  If  there 
were  no  precedent  for  the  exercise  of  such  a  power, 
it  would  not  be  a  substantial  objection.  East  India 
Company  v.  Kynaston,  3  Bligh,  166-7. 

A  court  of  general  gaol  delivery  has  power  to 
make  an  order  prohibiting  the  publication  of  a  trial, 
pending  the  proceedings,  until  the  whole  trial  is 
completed  ;  and  as  a  court  of  record,  to  fine  a  party 
for  contempt  in  disobeying  such  order.  In  re  CU- 
msfit,  11  Price,  68,  s.  c.  4  B.  &  A.  318. 


And  if  the  party,  who  incurred  the  contempt,  be 
ordered  to  attend  to  answer  the  same,  and  neglect 
so  to  do,  the  Court  will  in  his  absence  impose  a  fine 
upon  him  ;  and  deem  the  order  well  served,  if  it  be 
left  at  the  newspaper-office,  v^ith  the  servant  of  the 
party  who  was  the  sole  proprietor  of  the  work.  In 
re  Clement  f  11  Price,  6B. 

The  jurisdiction  of  the  Court  of  Common  Pleas 
does  not  extend  to  bring  a  defendant  up,  out  of  a 
crimhial  custody,  in  order  to  remand  him.  Freeman 
V.  Weston,  1  Law  J.  C.P.  7«,8.  c.  1  Bing.  2tl,s.  c. 
8fi.Mo.  81. 


JURY. 


(A)  Special. 

(B)  View. 

(C)  Challenging,  withdrawing  and 

DISCHARGING  JURORS. 


(A)  Special. 

A  motion  lor  a  ipecial  jury,  directed  by  a  decree, 
to  try  issues,  is  a  motion  of  course.  Stuart  r, 
Oreenal,  9  Price,  48(K 

After  a  cause  had  been  entered  to  be  tried  by  a 
cotnmon  jury,  a  few  days  before  the  trial,  a  rule  for 
^  special  one  was  taken  out.  On  its  being  sworn  to 
have  been  done  for  the  purposes  of  delay,  the  Court 
discharged  the  rule  for  the  special  jury.  Buckle  ▼. 
Hooper,  1  Law  J.  K.B.  155. 

In  all  cases  where  a  rule  for  a  special  jury  shaH 
hare  been  obtained  for  tlie  trial  of  any  cause  in  the 
county  of  Middlesex,  and  notice  for  eummoning  the 
same  shall  be  given  ;  such  notice,  together  with  the 
distringas,  shall  be  left  at  the  office  of  the  sheriff  of 
the  said  county,  before  seven  o'dock  in  the  evening 
next  but  one  before  the  day  on  which  such  jury  shall 
be  required  to  attend,  unless  such  jury  shall  be  re- 
quired  to  attend  on  a  Monday,  and  then  before  seven 
in  the  evening  of  the  preceding  Friday;  and  all 
notices  of  countermand  for  summoningspecial  juries 
vball  be  left  at  the  said  office,  before  IS  o'clock  at 
noon  of  the  day  immediately  preceding  the  day  for 
which  die  jury  was  to  have  been  summoned.  Reg. 
Gen,  SB.HaC.  177,  s.  c.  4  D.  &  R.  836. 

Where  the  defendant  moves  for  a  special  jory, 
the  plaintiff  has  a  right  to  lodge  a  writ  of  special 
distringas,  (and  to  be  allowed  the  same  in  costs,) 
lest  the  defendant  should  fail  to  lodge  the  writ. 
Anon.  6  Laiv  J.  K.B.  33. 

Held  at  Nisi  Prius,  that  in  a  Special  jury  cause 
the  plaintiff's  counsel  cannot  have  a  tales  without 
the  consent  of  the  counsel  for  the  defendant.  The 
Trustees  of  the  British  Museum  v.  White,  S  C.  &  P. 
«e9.  [Park] 

Where  a  special  jury  had  not  been  daly  summoned, 
— it  was  holden,  that,  on  some  of  the  special  jurors 
appearing,  the  plaintiff  might  pray  a  tales.  Snook 
V,  Southwood,  1  R.  &  M.  4tsJ9.  [Littledale] 

Talesmen  can  only  be  taken  from  the  panel  of  the 
jnry  summoned  to  try  the  other  causes,  aud  not  from 
the  bystanders,  since  the  7  &  8  Wil.  3,  c.  32,  Rex 
y.  Hill,  1  C.  &  P.  667.  [Garrow] 

Nor  can  they  be  taken  ft-om  the  crown  side,  to 
serve  as  talesmen  in  civil  oases.  Rex  v.  Tipping,  1 
C.  &  P.  668.  [Oarrow] 


JURY— fViEW-XaiLLeNoiiia).— JUSTICES  OF  THE  PEACE. 


The  dtffiitlant  urn  indicted  for  ■  libel.  Tb« 
DoniiQil  prowouton  <reTe  Tfae  Coniitituliootl  Auo- 
ciaiion,  Tito  of  tbe  spaciil  juron  appctrad.  Tha 
CroiTD  pnyed  *  Itlet.  The  defendiDl  ohallengMlit, 
bt'cnusioueortlieih^riSiiriianieinbeTorthatuio- 
cimian :  mod  the  Court  held  the  objectioD  to  be  good. 

The  jgry  proceis  wh  chen  dirftted  to  the  cDrouen, 
who  ■lamond  the  ipecialjutj.  Wbeo  sailed  upon 
(u  lill  ip  tb*  }ur/.  by  HleeliDg  (ft  ctrcumtiiNliftiii, 
iiiilv  oio  of  the  eorotierB  appeared,  and  the  Court 
Baiil,  iliit  they  Buit  all  be  preaant. 

1  fjF  tiial  being  put  off  igain,  the  coronera  aum- 
niuiiad,  not  only  the  aame  apeciil  jury,  but  *Uo 
]>i>rauuj  to  be  in  rcadineaa  in  caaa  a  full  apMiil  jury 
did  Dot  attend.  There  were  two  irrila  of  t«Hir(/lui<it 
to  itie  record.  The  coTonera,  upon  bring  called  to 
ai-Ieal  it  circNautantiAut,  made  up  the  July  out  of 
ihi'  pniial  oflbeparaoDa  whom  they  had  aummoned 
u>  rui^ad;  The  Court  held,  that  two  wiita  of  «ntr« 

'm  jTiimanlDg  the  aame  apeeial  jurr  aa  had  baan 
bijtiiiiiuDed  by  the  iberlff;  and  that  ibey  were  juati- 
lii'il  In  procuring  the  attendance  of  peraoaa  iu  court 
from  wDom  thej  might  ohooae  die  lai<i  to  aupply 
ttje  plaoea  of  the  aliaent  apecjal  juron.  lUi  r, 
DMu,  1  Law  J.  K.B.  X41,  a.  c.  t  B.  &  C.  104, 
a.  c.  3D.&  R.  311. 

A  fine,  for  Dot  attending  aa  a  apeaial  juror  at  tbe 
Court  af  Common  Pleaa,  at  Wealminaler,  haTiDg 
been  imposed  upon  a  gentleman,  baling  a  honaa  in 
Ixindon  and  in  Brightlielm atone,  but  who  had  t»- 
ald<-d  ibe  IwelTO  months  preceding  at  Brigbllielm- 
sUjiiii,  the  Court  rafuaed  to  remit  it.  Ex  porta  Sir 
■JI,.:::„..Chrgn,Bart.,  jY.SiJ.399. 

|]iii  IT  here  the  parly  aummoned  had  let  hiahonae, 
iiLji!  wA)  abroad,  whicb  fact  waa  communicated  to 
ihi' tunmoDiDg  oHlcer,  the  Court  remitted  the  £na. 
I  ,  y^umFinl.  1  Y.  &  J.«)l. 

\\  hive  tb*  aummona  of  a  apeaial  juryman  had  by 
i,MiE.ilii>  bean  left  at  a  ifrong  bguaa,  the  Conrt  re- 
iiNiMd  tbe  ane,  but  required  Iba  affidaTit  of  the 

n nnaing  offlcar  to  that  faol.      Ex  fartt  Bntmt,  1 

V.  ,N  J,  401. 

I IM  alatula  t4  Geo.  1,  o.  IS,  a.  t,  by  which 
•|.><.i>ljunin  are  allowed  their  Tea*  (br  *ll«ndanoa 
uiiil  i:i'rric*,  doaa  not  aitand  to  a  oaae  wharg  the  le- 
ci.r.l  la  wllhdfSWD.     CJ«>B»B(i  T.  Cwp,  4 Law  J. 


r,  ()„> 


Feat) 


aUwJ.K.B.»a; 


Jri  an  •(rllMttorlarfe  pmialllea.  the  plaintiff  be 
ijiiwl  (in  iMiDitnl  of  tha  oon-appaaianoa  of  wit- 
.,  lh«Jinlga  will  not  certify  for*  apeeial  jury 
ir"n  (l«wlDg  llie  record, or  becaaaa  thewtt- 
.  vam  Ui  l>a  |»raona  of  rank.     Oivu  t.  Cretk- 


I  <l,i/*wa>nn  fact  In  dlaputebatwaanlliepartiea, 
<  I  r„,l(:ii|*rj»*U<ierBruHd  tooertiryrorthaapecial 
,)    Wtrnfi  y,  UriiHU«jd.  I  C.  8(  P.  483.  [Abbott] 

(IJ)  Viiw. 
h   alatv  In  •  ailmlnal   caa*  cannot  be  obtained 

,1 ,  wiHHiit.    "'1  V.  JInfilun,  I  Ken.S04. 

Ill  .11  liidliitiiiBlil  fur  perjury,  the  Court  will  only 
,(i„  ,i.i(l...ilaf  clrcumalaneaa  grant  a  Tiew  ;  and  if 
.,»  Ii>  any  rUk  of  Ita  nialaailiDg  the  jury,  it  will 


Neither  party,  nor  either  of  tie  ibowera.  abould 
hold  any  oommunicalion  with  Bach  of  tbe  jury  irbo 
Tiew  the  laaa  in  giu>,  touching  the  mauer  in  iuue. 
Griffith  Y.  Tlwmu.  b  Law  J.  K.L.  i  U. 

(C)  Challengimo,  withduxwing,  and  discrirc- 

That  which  i*  natter  ofchaUtntjg  to  a  jurDrcm- 
not  be  offered  aa  an  objection,  after  the  trial,  thougb 
not  known  to  tbe  party  until  aftarwanla. 

Stbd  that  which,  in  general,  ia  malierof  cliilln^, 
oanool  be  taken  on  the  trial  in  the  case  oF  i  gp^rul 
jury.     The  time  for  taking  the  objecliou  iioiilia 


tbe  objeciion,  SnibU- — That  aiice  (be  7  Geo.  4,  c. 
60,  a.  *7,  alienage  ianotagfoundeteo  of  chilltofe 
to  ■  apeeial  juror.  Bb  r.  Stilton,  6  Law  J.  JLC, 
101,  a.  c.  B  B.  dc  C.  417. 

The  ctrcnmatauce  of  a  jurer  being  withdnwa,  ii 
DO  bar  to  anotberaction  for  tbetame  caose.  i^iUtr- 
ion  T.  Knlor,  1  R.  &  M.  40*.  [Abbott] 

If,  after  the  trial  of  an  iaaneontofCbaDCerr.iii) 

Jury  are  locked  up  for  many  houn  and  are  notiiliclr 

to  agree  when  the  judge  ia  about  to  leave  the  lo'i 

-the  judge  will  diaobarge  them  of  bti  own  ajllii- 

ty.  if  tbe  partiea  decline  conaaeting  to  thaicdii- 


sjudge  would  order  that  the  jur 
follow  him  in  a  oart.     Morrii  T.  Datiei,  s'C.  &P' 
4f7.  [Gaaelee]  ' 


JUSTICES  OP  THE  PEACE. 

(A)  jDaiBDlCTWl.. 

(B)  Poweas  AMD  DuTIEt. 

(C)  FaiVlLEOES. 

(D)  AcTiOHi  AoamaT. 

(A)  JCBia DICTION. 

Where  i  atatule  girei  a  diacretionary  poirer  of 
mitigating  penaltiea,  it  ia  a  genaral  rule,  that  ibeii 
the  legialalorv  muat  be  taken  to  hare  intended  U 
place  the  nuitlar  under  the  juriedictioD  of  ibeju- 
tioee  of  tbe  peace.  Amm  t.  PuoI,  4  B.  &  C.  lij, 
a.  0.  aa  T^^mpaon  T.  PooU,  6  D.  k  R.  19. 

By  30  Geo.  ),o.  ft,  jnaticeaof  the  peace  in  Lou- 
JoQ  are  aulhoriied  to  make  ragulationa  reapeciiu; 
oarti  or  cara  let  to  hire. 

Tbey  ordered,  that  if  any  cart  or  car  waa  fiHind 
in  a  place  not  appointed  for  a  atanding- place,  oi  moK 
carta  were  there  ifaan  they  allowed,  that  Ihe  airuen 
ahould  be  liable  to  a  peaally,  and  that  tbe  am 
might  be  aeiaed  and  impounded  ;  and  also,  tbil  nc 
cannan  ahould  come  to  the  appoiited  places  betbm 
giTBD  hour,  under  a  penally  ;  andih^n  they  OTder^'J 
that  all  the  penillieamightbe  leiied  hydiatroaud 
aale  of  tbe  offender's  gooda. 

Tha  plaintiff  came  to  an  aj^intfd  place  i»>  aarlo 
■_  .1 ^j^g^    The  defendant  BiMd  hia  carta  auj 


rightaotodo.  JUoUr.C<ilkr<w,t Uw J.K.B.! 


JIP"   ^ 


JUSTICES  OF  THE  PEACE- 

)Qgfa  mifulntei  Iibtb   ■  concurreot 
Eli  count;  migiamiFi.  ih^j  miv  com- 


■(I'.iDdroncmrentlyrorllielibcriiesortliii  borough, 
'bkfa  do  coniribul?  to  it,  may  make  (li«  mull  order 
n  the  njunly  ireisurer  fbr  ejipensM  iacuned  on 
Toaecutiiiiii  loucliipg  Kfieoeei  comintited  njihin 
h>  cantriburorf  litwrtin.  Rti  v,  JlfNwii,  5  Law 
.M.C.  S8.1.C.6B  &C.75.,.c.9U.  &  R.  I7a. 
When  1  procepding  Icpradi  upou  tlio  qupsiion, 
TbtlheTJiuticea  of  ihe  paics  had  or  liid  not  jurls- 
liclioii  oterthe  anhjeec  nitter,  their  own  order,  ra- 
iling a  fwt  which  would  giro  them  juriidicrion.  is 
lol  anffici^t  cTidencu  oftha  Hci.  I)ri  r.  Cilke,.  6 
L.wJ.M.C.118,  s.c.»B,4[C.439,  a.  c.  «I11.  Sc 
ft.  ijl. 


ireoilh  that  ifeloajbai  I 


Sni'lMChiL 
A  magitlra 
vjtboat  auj  p 


i.bulpl 


iD  being  wiih  ihe  I 
nuelfbaroni  Iho  b. 


b«  OICDH, 

;ould  not  ntd  it.  Tha  mtgialralfl 
lim  {rom  bia  ailuaticn  isd  read  Iho 
Ulna  for  the  aeinull.  tb«  Court  lield, 
>i;e(!,bjthe1SGeD 


jtingUi 


art  fror 


la  e»n.     Jm,n  t.  Ou;ov,  1  Law  J.  K.U.  1 

D.  8i  R.  (,(10, 

]( ii  the  dutjr  of  a  nBgiitnte  to  adminm 


During 


li  R.  73J. 
I  priaon. 


n  of  IhH  peace  under  a,  eliargo  of  Telony.  the 
nMnerii  not  sn titled, u  ■  malter  of  ngbt,  <o  hi 7a 

penan  akilled  in  the  law  preaenl  &i  an  adiDcale  in 
il  bebair.  foi  >.  Coliridrt,  2  U.  &  It.  S6,  *.  c.  1 
L4C.3?. 

IliiUDBOuled,  wbelbw  »  ln»ij;islrtile  haa  a  nglit 
1  cocnmit  a  persoo  wbo  refuaea  to  ^ive  eTidence. 
iJid  ir  he  doea  comniil,  ind  iLe  mrrint  does  not 
b(«  that  (here  lud  bi^an  ■  uerRnn  charged  herore 


■MtWd  pr.'nii 

Qudattoi. 

II. 

Iribe»cord 

1  of  their  proceodii 
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againM  Ibem. 
.fe.SB.&C. 
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anion  that  i 
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C.5D.&R 

may  be  brought 
awJ.K.I(.lll. 

,558. 

The 
only  1 

;{S 

13  Geo. 

Jiles  »: 

PRiVlLE<iES. 
.3,C.i41,« 
[«o  iha  con. 
1  il  il  Ud  on 

t«ndi 
1   the 

1  baa  b.ea 
faCB  of  it. 

irithoiil  being  qufulied.  Kn^eri  t.  Jirna,  3  Law  J. 
KB.  40,  a.  c.  3  B.  &  C.  409,  a.  Co  D.  &  R.  S(ia, 
a.  I.  1  R.  &M.  »P. 

)f  Ihe  poor,  where  there  a 


other 


;ien.  pen 


1  Keo.  *■ 


withia 


r.  H5. 


Hti 


(D)    A(mON3  AOtfNST. 

Under  the  94  Geo.  S,  i;.  41.  a.  I,  i  justice  of  tba 
leace  ia  aDtillsd  to  notice  or  action  when  he  acu  ai 
Juicice  of  the  peace,  though  what  he  da«s  is  not 
iricll.r  n-itbin  (he  acope  orbit  offiiB.  Bird  r.  Gua- 

Altliough  a  migiatrale  exceeds  bis  juriadiction, 
he  is  eniiileil  10  tbe  notice  required  by  (iieflGeo.  9, 
c.  44.  a.  1 ,  before  ibe  party  injured  can  commanca 
bis  ncaon.  P.iilrUgt  r.  li'uidma«,  I  U.  &i  C.  1!, 
t.  c.  1  D.  &  R.  4.3. 

Where  the  mayor  of  a  borough,  s  justice  of  tha 
peace  in  right  of  bis  office,  took  a  fee  for  granting- 
a  licence  lo  sell  ale  :  Held,  iLe  same  might  be  re- 
covered back  in  an  action  formoner  lind  and  received, 
wilbout  notice  of  action.  MorgaH  v.  Palmer.  9  Law 
J.  K.a  145.  s.  c  S  B.  &  C.  739,  1.  0.  4  D.  &  R. 


montlia 


1  be  brought 
-leofac--- 


accrued  -.  ll>*t  Ibe  venne  abould  Us  laid  only  in  Lon- 
don or  Middleaei.  and  (bat  if  t1>e  defend  on  (  obtained 
jud^eot,  be  abould  hare  treble  cos(9  ;  but  did  not 

Slslule,  (be  plaintilTwia  nonsuited,  be  not  ksiing 
given  H  proper  notice  under  the  general  act,  'H  Geo. 
3,  c.  44.     Ungfrt  T.  Brodtrip,  5  Law  J.  M.C.  49, 

A  notice  of  action  to  a  magialrate,  under  24  Geo. 
a,  c.  1,  must  fully  describe  the  cause  of  action  j  but 
need  not  state  the  firm  of  action  intended  lo  be 
brougbl. 

But  if  it  mention  one  form  of  actinp.  ibe  plarnlilT 
cannot  reaort  to  any  other,  even  though  Ibe  notice 
shew  Ibit  the  tUBndoQ  of  that  particular  foim  of  ac- 
tion is  under  *  mistake.  Fird  v.  Abdy,  6  Law  J. 
K.B.  fiS,  H.C.41. 

In  the  notice  of  aclion.  in  a  juslice  of  tbe  peace, 
for  illegally  issuing  a  disircea-warraot  against  the 
gooda  of  the  plainiiff.  the  »        "" "   '"    ' 


the  trial,  it  WBS  found 
Held,  bad.     Ahed  r.  Siocki,  6 
6  Uw  J.  C.P.  100,  9.  c.  4  Bing, 
P.  346. 
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LANDLORD  AND  TENANT— (Rio 


A  mtgittinU,  ifter  Iia  bu  plsided,  ind  Imdc  ii 
jaiDMl,  uid  DOtics  o!  trill  giTCn,  m>y  irithdn*  his 
pleu,  p»j  aunay  into  court  ander  14  Geo.l.c.  44, 
a.  4,  and  dien  plead  tie  genvnl  iuae  igiin.  Nattr 
T.Ntwcenbt,  3  Uw  J.  K.B.  tli,  t.  o.sB.  SlC. 
159,  *.  c.  4  D.  Ee  R.  476. 


KINO'S  BENCH  PRISON. 
[Sea  Pbison.] 


LANDLORD  AND  TENANT. 

[3*«DlRKEI3,E]eCTMEI<T,LEUE>DdlNJDn(nOFI.] 
(\)  RiOHTS  ANDLIABIUTIUOFLiINDLOBD. 

(B)  Rionn  ahv  Liaiiuties  of  TsNAiit. 

(C)  CoNTRAOn 

(D)  Rrkt. 


orer  the  ■mooDt  to  bii  (enuit,  ifler  dsdsctbig  llw 
rent  due  from  the  Isllcr  lo  tlie  ronner.  Do*  d.  L'pW 
T.  Wilhrraiek,  S  Lb"  J.  C.P.  1*6,  ».  c.  3  Bing.  11. 

SnnWe— Thit  a  broker,  who,  whro  rewiting  ngt 
ngder  4  dietreu,  deducta  a  aum  purporting  la  be  fn 
Und-tai,  ia  ool  to  be  coniid^red  u  illD^ing  lb« 
Uod-tu,  eo  M  lo  airect  llie  Inndlard'a  tighl.  tnl  h 
tMT«l;,  from  not  kDowiuf;  boir  to  act,  coDHotiiig  li 
reeeire  the  monej  without  the  sum  deduced.  5a- 
iiram  r.  Hanun.  3  C.  Ec  P.  3ii.  [Tentotden] 

A  landtord'a  nc^ivor  allowed  tha  tentnt  to  nit 
■  deduction  Id  respect  of  n  psyment  (or  liad-Oi 
every  year  for  seienteeo  years,  greitrr  ihn  tbt 
hudlord  WIS  liable  to  pay.  the  IsndLord  ImowiDK,  a 
hlTiDg  the  loeans  of  ImowioE,  all  the  f.tts  -.  Hdd. 
that  he  could  Dot  distmin  fnr  the  amount  trronHnulj 
allowed.  Ihooghthnrefeipt  given  every  jMrslwwii 
the  amount  pud  and  the  amount  deducted.  Bra- 
Urn  T.  BMm,  5  Law  J.  C.P.  13,  a.  c.  4  Bing.  IL 


(P)  l^iceioQttiT. 

(A)   RlOHT*  AND  LlABILITItl  OF  LANDLORD. 

As  the  right  to  pOMawian  rereali  io  the  landlord 
■Aer  the  eipinliou  of  a  regular  Dotiea  to  quit,  he 
may,  wham  the  tenant  huabaudoned  the  premieea, 
looked  up  the  door,  and  left  ouly  i  few  article*  of 
fanitare  therein,  braak  open  the  door  and  take 
peaceable  poaeuion.  TxriKr  r.  lt*i/malt,  I  Lew  J. 
C.P.  13,  e.  c.  1  Ring.  l5t. 

If  a  leBKr  wnmgly  out  (reM,  he  oannot  nnintuii 
IreapasB  aninit  the  leaaee,  for  taking  them  after 
they  hare  been  eerered.  Channm  T.  Patch,  i  Law 
J.  K.B.  3)9,  •.  0.  3  B.  &  C.  691,  i.  c.  8  D.  &  R. 
6S1. 

A  tenant,  whoae  leaie  expired  it  Midaununer, 
oontinued  in  patMnioo  afbertbat  day,  but  no  tgrae- 
ment  waa  made  wio  the  kind  of  tenancy  wbicfa  wu 
to  etiat  between  him  and  hii  lindloi^.  He  paid 
■  qnarter  of  a  yeir'a  rent  at  Miebielmu,  and  then 
nil  Dotiee  that  he  ihould  quit  at  Chthtmaa,  which 
he  did.  Tbt  lendlord  bronghtan  action  for  a  quarter 
of  a  year'*  rent,  laid  to  become  due  at  Lady-day; — 
and  the  Coort  held,  that  if  i  tenant  held  over,  the 
leidlord  baa  i  right  to  wiiTe  tba  ireapua,  and  con- 
■ider  him  ai  a  tenmt  for  i  year.  BiiA^p  t.  Hoaard, 
1  Law  J.  K.B.  f43,  i.  o.  f  B.  h  C.  100,  a.  c.  3  D. 
&  R.  193. 

A  landlord  barine  diipoiMsied  hia  tenant,  under 
the  4  Geo.  1,  c.  18,  »  not  bound  aftarwardi  to  ebew 
that  be  oomplied  with  the  iDjunotione  of  that  act. 
Dm  T.  LtBif,  2  Ken.  3«>,  a.  c.  1  Burr.  614. 

A  landlord  may  tnainlaiu  an  action  on  the  caie, 
•giinit  hia  (enint,  for  obetmcting  i  window  wbicb 
eiialed  at  the  time  of  the  demiia.  though  the  pre- 
miie*  be  of  recent  eonitmction,  and  theiB  be  no  ez- 
preai  prohibition  in  the  demise  againat  the  obalmc- 
tion.    HiriMT.  Bomt,  1  R.  &  M.  14.  [Abbott] 

A  tenant  having  held  over  after  the  eipintion  of 
hii  term,  hia  lanflord,  together  with  other  ihinn, 
took  posseeaionof  cropaaevered  from  the  land,  nnder 
■  writ  of  habtri  fseiai  pMnaioBem,  executed  six 
nontha  after  the  oipireti™  of  the  taninoy  :  Tlie 
Court  rofuaed  to  eierciae  any  summary  jurisdiction. 
in  referring  it  to  the  Prolhonotary  to  nacertain  Ihe 
TaluB  oraucb  ciojis,  and  require  the  landlurd  lo  pay 


(B)    RWBT9*NDLTABlLITTEIOfTE!>*1fr. 

It  ii  doubtful  wh»lher 

limekiluibuiltbyalainl 

for  tbspurpoeeioftradt 
before  the  expiration  of  1 

1,  can  generally  be  renio™ 

:be  tenanfa  tetm. 

Butifalesaee  bui1<t  : 

1  limekiln  on  the  Aimai 

premiees,  and  artern-ordi 

■  lake  anewleaie.  loow 

mence  from  the  eint  rati. 

an  of  the  first,  coniiiniiEi 

oorenant  to  repair  snd  1c 

.aveallereciioniaadlratM 

«^n  for  ™lUng  down  "^ 
the  Eul  Lcadm  II-<>irr- 

tha  limekiln.     Tirtikir  ■ 

.^-.^fa,  «L*wJ.K.RlW 

•.  0.  t  B.  &  C.  608.  ».  c 

.  4  D.  t  tt.  6g. 

Where  naehiDerj  bad  been  affixed  lo  a  mill,  i" 
bad  been  damiaedwiib  the  premises  to  a  teniil.  ml 
without  the  landlord's  permission,  wis  wniiijEtJl; 
■evered  by  the  tooanl,  and  aeiied  under  afi.ji.'", 
the  ilieriffaDd  eolil :  Hald,  that  no  property  !"«■ 
to  the  vendee,  and  t)iat  the  landlord  might  BtiiOi 
trover  for  the  recovpiv  of  tbe  mscliineij,  Fi"" 
V.  Thomplm,  t  D.  i  'il.  1 ,  8.  c.  3  B.  &  A.  8W. 

A  tenant  may  assi)^  manure,  althnugh  bi  U 
thereby  suhject  bimsolf  to  an  action.  Surhji 
Ain^,  I  Chit.  *46. 

A Itbougb  a  tenan 
landlord'a  title,  in  an  action  lor  i 
under  peculiar  circumstances,  tli 
laied  :  hence,  vbere  a  party  disi 

eaced    in  the    tenant    paving     .     .....   — 

•notber  claimant  for  six  years,  it  was  held,  Ibvtl 
tenant  in  an  action  of  reploviu  might  deny  ihr  Di 
of  tlie  parly  uodcr  nhom  be  derived  poaMni 
Weati  T.  Uos,  :e  Law  J,  Chanc  «5.  s.LlBi< 
360, 1.  c.  B  B.  Mo.  .-389. 

A  pJrty,  who  Bs  tenant  receives  possession  fn 
another  ii  landloril.  is  not  allowed  to  di^pal*  > 
title  of  tbe  landlord. 

But  wbere  a  party  ia  in  poesession,  and  iiuni< 
mother,  from  f/hom  he  did  not  receive  poSKsm 
the  attornment  does  not  preclude  the  tenant  f" 
disputing  the  tiileofLbepursonii  to  vrhombeitum 
ComisA  V.  SwVfW,  6  Law  J,  K.B.  255,  g-cSB. 
C.471. 


n  general,  dispalt 
ir  rentinarretr;: 

"n    hi'Jw 


LANDLORD  AND  TENANT— (Cohtuot*  iitwekn). 


bit  iba  P*iV  mtking  tl>«  demuid  hid  do  rigbt  to 
■U  oo  bim  (or  iha  tSDi.  Gr^nrif  r,  Daldgt,  4  Law 
.  CS.  159,  •-  e.  S  Bing.  474. 

i<»  ID  fatour  oFtlie  landloid'a  title  ;  ud,  after  luch 
Tidince.  10  tlie  laliBruttico  of  ■  juiy,  Iha  lenaot 
iDDot  be  allaiced  to  prore  BTan  a  tills  in  himaelf  to 
lie  premise!  ia  quealioQ,  during  any  part  of  tbe 
me  covered  by  the  tenancr.   Dm  d,  Huniphritgi  r. 

Simbli — That  if  a  itnaiit  pail  taiei  whicli  ha 
llegea  ought  to  hiTe  beui  paid  by  hia  landlord,  and 
rterwirds  piyt  rent  for  iwo  yean  nibaequentlj, 
'itliaul  making  my  dedudiOD,  be  caunot  reeoroi 
»  imouul  in  an  action  agiinat  tba  landlord.  San- 
niM  y,  (fpTTism,  3  C.  &  P-  314.  [Tenterden] 

The  bailiff  of  a  manor  laaigned  to  a  aarrant  in 
Lpril,  poriuaot  to  the  t^naa  of  a  leaae.  a  tree  for 
oaae'bote;  tbe  biiliS'icasdiaoliarged  in  JuV,  and 
be  tenint  cntdoicn  the  tree  in  October  i  Held,  a 
nfficientdelirerj.Biid  that  (he  tenant  wa*  entitled 
a  fell  the  lte«  io  October.  Cmrlnay  r.  Fiihir,  5 
JW  J.  C.P.  4.  a.  c.  4  Bing.  S. 

A  landlord  iDil  tenaui  entered  into  an  agrgemeDt 
w  reniing  a  firm.  The  landlord  covenanted  that  he 
rihe  in-comiDgieiiBiit  sbtuld  paj  Tor  the  work  and 
iedaof  Ihe  off-t:oing  crop.  Bj  the  Caatom  of  tbe 
luntrj  the  in-coFcing  tenant  was  boond  to  pty  for 
och  iitKHi  and  ae^ilii.     The  lindloid  did  not  pajr 

Tbe  off-goiof  tens 
oatom,  agaisittbe  in 

The  CourIbEld,tfaiitlheigTeeinentdid  notAiniiah 

It  vaa  liabl«.      Louth  v.  EndTbg,  3  Law  J.  K.B. 

An  OBl.going  tenant  agrted  to  qait  bia  farni,  and 
>hD  his  nheat  crop,  hay,  pannre,  and  other  eSecti, 
)>  jwraon,  a  friend  o!  the  in-Coming  tenant,  who 
uk  poaieasion  of  iheni.  There  waa  not  anj  (gree- 
teiiliD  irriting.  Fait  of  tbe  eSecti  were  rained 
r  ID  appraiser  appointed  by  the  ont- going  tenant 
id  Ibe  fritDd.  who  afieinuda  paid  money  on  ac- 
lent ;  and  the  jury  gate  a  verdict  for  tbe  whole  of 

hat  the  pliiDtiS'wuoleBrly  eo- 
ilict  for  the  amauDt  of  the  aSteti 
I  h«  might  appropriate  the  money 
the  ledaction  of  the  value  of  the 

d  wliether 
in  land,  at 


Tie  Court  held, 
Itedtoboldtlieti- 
nanlued,  and  Ilia 


Bgiihey  said  ihal  it  wasthepracliee  of  tbeConrt 
t  Id  disturb  a  vprdict  irbrre  it  wu  good  for  part; 
d  tbe  defendant  icae  in  conacience  bound  to  par 
I  recDainder.  Ma^iM  v.  Wadiliy.  3  Uw  J.  K.B. 
,s.  c.  3  11.  8i  C.;>S7,B.  J.  5D.  &  R.3I4. 
Smile— That  where  a  fact  ia  in  the  knowledge  of 
!  party  who  ia  the  prnposer  of  a  compact,  and  ia 
act  which,  if  knoivn  to  t!ie  other,  would  be  un- 
oarable  to  him  who  propoaea,  the  auppreosion  of 
I  fad  will  be,  in  poi»i  of  law,  a  friud  ;  although 
:  other  partj  made  no  injuirj  on  tbe  aubject. 
Actordio^lj,  wliiTL'  1  tenant  propoaed  lo  bis 
dinrd  another  petsoii  lo  be  tenant  in  bia  alead,  be 
nring  that  tbe  persoube  propoaed  had  lecentlj 


eomponndedwilb  bia  creditora,  and  the  landlord  ao< 
cepled  that  pemn  ai  tenant,  withoDt  making  any 
inignirj, — it  waa  held,  that  under  tbeiecircuniataacu 
tbe  aurrender  of  the  tenancy  had  been  fraudulenllj 
obtained ;  and,  the  new  tenant  proving  inaolven^ 
the  old  one  remained  liable.  Bruce  T.  IlKltr,  G  Law 
J.  KB.  SIS,  a.  c.  (  M.  &  R.  3. 

Where  demlaed  premiaea  are  bnmed  down,  and 
Ibe  lease  does  not  provide  for  the  case  of  accidental 
fire,  tbe  lasiee  baa  no  equity  to  restrain  Ihe  leaaora 
from  suing  for  the  rent,  or  for  the  breach  of  cove- 
nants to  repair,  even  though  the  teaaor  is  bound  to 
repair  the  outside  of  tbe  premiaea 

Neither  baa  he  any  equity  to  compel  bia  lessor, 
who  ia  ao  bound  lo  repair,  and  who  bad  inaured  tbe 
premites,  to  expend  the  money  received  from  the 
insunnce  office  in  rebuilding  any  part  of  the  pre- 
misea.  jMtdi  r.  C^aalhan,  S  Law  J.  Chauc.  105, 
■.  0. 1  Sim.  146. 

(C)  CONTIACn  BBTWUH. 

[See  LusB.] 

If  a  tsaant  nndertakas  generally  to  pay  "  clt 
taxes,"  he  renders  himself  lisble  to  tbe  land-tax, 
though  it  be  not  apedally  named.  Amfiiidy,  Whiit, 
1  R.  &  M.  V46.  [Barley] 

A  penon  took  lodEinga  at  a  rent,  which  it  wo 
agreed  ahoold  be  paid  half-yearly.  He  paid  the 
first  half  year's  rent.  A  day  belbre  tbe  end  of  tbe 
next  quarter,  he  offered  to  pay  a  qnsrter'a  rent, 
which  was  refaaed  by  his  landlord.  He  then  quitted 
Iba  rooms.  At  the  end  of  the  year,  a  demand  of 
half  a  year's  rent  waa  made,  and  he  paid  it :  but  he 
would  not  pay  for  tbe  next  half  year. 

The  Court  held,  that  ibaae  facta  did  not  raise  a 
presumption  in  law,  of  a  taking  from  year  to  Tear. 
Wilim  T.  Abbol,  tLawJ.  K.B.  115,  ■.e.3B.ft 
C.  8S,  1.  0.  4  D.  &  R.  693. 

By  memorandum  under  seal,  A  agraodlotake  and 
hire  certain  premiaea,  and  to  purchaae  the  fiituret, 
stock  in  trade,  and  auoh  furniture  as  abould  be 
thought  neceasary,  at  a  valnation  lo  be  made  on  n 
future  day :  Meld,  that  tbia  waa  not  an  absolute 
convByancs  in  the  piesent  fixtures.  Ctaytim  T. 
Burt<nkUu>,  5  B.  &  C.  41 ,  a.  o.  7  D.  &  R.  BOO. 

If  an  agnement  to  let  certain  apartmenta  and 
fixtures,  be  delivered  over  afler  aignature,  with  an 
utideratanding,  that  tbe  result  aballbe  anbject  to  tbe 
landlord's  inqairies  U  to  the  aufficienoy  of  the  tenant : 
— SmbU,  that  in  an  action  for  not  performing  the 
agreement,  it  if  a  i^ueation  for  the  jury  lo  say, 
whether  the  answer  givenby  (bepartiea  referred  to, 
were  not  anflideDt  to  satisfy  the  condition,  notwith- 
Blsnding  Ihe  landlord  baa  deemed  them  insuffidant, 
and  refused  to  permit  tbe  tenant  to  enter.  Ward 
I.  Smith,  11  Price,  19. 

Where  a  yearly  tenancy  baa  anbaiatad  between  a 
tenant  for  years  and  bia  nnder-tenant,  it  ia  no  legal 
objection  to  tbe  cODtinuance  of  that  tenancy,  that 


oft! 


a  baa  r 


,  and 


hold  of  Ihe  a 

tenant  from  time  lo  time  for  a  aborter  period  than  a 
year.  If  the  under-tenant  continue  to  occupy  with- 
out any  new  agreement,  he  will  be  Uken  to  bava 
occupied  as  a  yearly  tenant.  Ftaree  t.  S/uird,  6 
Lew  J.  K.B.  154. 

The  occupation  of  prsmisel,  and  payment  of  a 
fixed  annoal  tent,  tot  tbe  bbom,  onder  a  claoae  u  att 


LANDLORD  AND  TENANT— (aENt). 


■grMinetil  for  >  Imh  of  olliei  property  "  to  tccom- 
ma(]ite"tbB  teniDl  M  oecopjiDg  villi  *Dch  pra- 
miiTB  during  the  coDtinuincc  of  t£a  intrDdod  Ihw, 


'D  plaintiff!  I 
i\tm  of  p 


Upon  sn  ■greamiDt  m>d<  batireei 
otbera  witli  defindiDt,  to  grant  bim 
DiiMi.  upon  wtich  uotbar  pcnoB  litd  i  cbuge  of 
■n  iDnuity,  bat  irbo  wu  no  putj  to  tbe  lent  wbich 
lisd  bera  tsndered  to  the  drfendint :  Meld,  tbit  Ih* 
pUintiS'  WM  not  antilled  to  reoOTei  not,  bsTiDg 
■bewn  no  authority  lo  grant  tbe  Ibbw  ;  and,  the 
agreement  being  nhgll;  aileut  aa  to  the  payment  of 
rent,  be  could  ROt  racorer  for  uie  and  oecupatian  : 
Held  alK>.  that  it  iru  compatent  to  the  pliintiff  to 
■bew  by  parol  thet  ■  lignitura  to  tbe  agnament, 
putporliog  to  be  on  bahalf  of  inoiher,  wai  irallj 
made  on  hia  bel.alT.  RumbuU  j.  Wrleht,  1  C.  &  P. 
S89.  [Beat] 

A  parol  teaancy  may  be  waiiad  by  puol ;  and  if 
tba  landlord  agree  to  a  tenant  learing  in  tbe  middla 
of  a  qairter,  and  accept  back  the  poaaranon,  faa 
cannot  recover  either  foi  the  quarter  which  baa  been 
commenced,  or  for  the  tenant  leaiing  n-itboat  uotice. 
C-rimnian  *.  Leggt.  6  Law  J.  K.B.  311,  I.  c  S  B. 
&  C.  3t4,  a.  c  I  M.  St  R.  438. 

A  pitlj  occupied  premiiei,  under  an  agreement 
for  Ibrea  yaara,  et  *iU  a-yaar,  wbich  ei|:ired  at 
Midaummer,  1Bf6;  he  did  not  then  go  out,  nor  did 
hi*  landlord  take  any  Itepa  tacomp«l  him,  butallhi 
Hicliaelmai  followiug,  gate  him  notice  to  quit  at 
Ladjr-dny,  1GI7,  or  pay  tbe  rent  of  50[. 


continued  in,  batrsfuMd  Co 


be  uktn  ic 


wed  with  tt 


H-taarJ 
A  lena 


It  of  ML 
orj,  SCSI'.  43*.  [Beat] 

t  by  hie  own  act  alone,  and  coDlnuj  to 
(He  (enni  on  wbich  he  hold*,  onitol  diaeoire  the 
relitioDihip  of  landlord  and  tenant,  aod  diicbai^ 
himaelf  fiom  the  liabilitiea  to  which  be  ii  thereby 

But  where  the  landlord,  by  tbe  eipreaa  acceptance 
of  a  aecond  tenant,  or  by  acta  which  clearly  abew 
ancb  an  acceptance,  ■■  the  dialraining  upon  the 
■econd  tenant,  and  neglecting,  during  eeTeralyeara, 
to  apply  (o  the  first  tenant  (at  pajmenl  of  rent  in 
■mar.  iDdicatratbalheconiidentlie  fini  tenancy  at 
■saDd.ibeSTatlenantiadiachai^MlfrDmhialiabilily. 

Thua,  where  two  penone,  parrnara,  occupied  pre- 
Biaej  under  an  agrwmeni  for  a  ieaee  (o  be  granted 
10  them  Jointly,  hut  eflar  lome  time  diaeolred  part- 
Derabip,  when  one  of  them  quilted  the  premiaea, 
■nd  the  landlord  fubeequectty  receited  rent  from, 
•nd  MTaral  timaa  diatiainrd  upon,  tbe  partner  who 
U>  occupy,  making  no  application  to  the 
'"  bad  quilted  for  five  yean,  nor  pro ' 
m  for  iwelTe  yeara  ;  it  wae  held, 
that  there  waa  good  eridence  for  a  jury  to  conclude 
that  the  relationihip  of  landlord  and  tenant,  with 
reipFCt  to  ibe  partner  who  bad  left  the  premiaei, 
bad  been  determined,  and  that  the  landlord  could 


partner  who  t 


ninai 


eupetion.     Pa;<  t.  Jfanit,  6  Law  J.  K.B.  63. 

Where  the  teuant  ia  to  enter  upon  tba  arable 
Unda  at  tbe  aeparation  of  the  crop,  and  lo  quit  at 
tbe  eorreapoDding  period,  and  Do  apeoial  preriajon 
i*  n«da  by  contract,  the  Uw  of  ooatom  may  qnitify 


the  right  of  tb.  i 
oul-goingtenv,tc 
ter,  for  the  puipo 
of  hi<  Ieaee.    R«, 

^H^OBllng  tenant,  and  pxt  u  ( 
eriun  privilege*,  as  the ngbtlc. 
se  of  thrflBliing,  after  thf  tipirtti 
burght  V.  Rohtnun,  !  B!i(t,  li 

(D)  Rent. 

of  all  deductiona 
at  a  «<  rani,  he  1 

■  cOTenant  for  Lir 
Bntull  T.  W™^ 

[StB  SHEHirr.] 

siimtubepaidtoIbeliDdlanid 
,  .,ml  if  one  .gT«  ,<.  Ut.  1 1- 
..M.-i.:.)>j,'ct  that  tbe leuecoata 

,"f„    .''L'!A!:'.''96.'[T«""d«] 

Rent  »         ,  ,        . 

apecialCy.     Tto-np!."!  y.Thainpun.SPria.Wi. 
The  nghta  of  a  landlord  to  diilrain  for  ml 

agreement  to  accept  inlereit  upon  tlu  inH 
Shtrrig  T.  PriWoii.  S  Chit.  SiS. 

In  corenaDt  fcr  fire  yc&ra'  rent,  doe  il  th<  u 
ration  of  a  term  of  vvara,  the  rent  day  liirllwl 
half  year  uotMling  within  il,  lbs  ptaiDliffmr. 
cover  damage)  for  sit,  except  tlie  laii  btlf  ja 
rent.     Lang  r,  B.i'  ihn^Fh,  ]  Ken.  S-l?. 

tbalaiowty,  (iflu'tril  fcr  ihn  double.)  likeij* 
mem  fortheeiTii-lvK'iii  ■■  ihriBDancvbcingdibn 
JoAHMflM  T,  Huilh;l:,:r.  4  Law  J.'ltB,  71,  H 
B.&  C.  9«,  a.c.7  U.  &  R.  411. 

If  a  landlord,  »hilo  his  tcuaot  iiin  tbe  p  Mm 
and  uaeof  apartmrnla,  puteraindnBessurb  pirau 
—  iny  part  of  them,  that  will  deprire  tiim  of 


ra  than  the  49J. 


rent :  Held,  that,  under  the  circumatancee,  be  muat 


rw  propoaa]. 


claii 


ifire.o 


But  « 


;  l«s 


ia  ptap«r  that  fi[«  •h> 
undtord'a  merelv  liglt 
'  -  wlirm  ligtinJ. 

\P.  419.[ibtl 


biarent.  Gri^lio 

On  the  iaene,  x'l.iin.r  luu  [iiaiDun  »  uo"- 
the  defeadant  unii^'i  -.t  ■]<'ia:sr .  fat  ove  yeuhiK' 
13d  of  April,  ISi'l  .  i.iiil  lliPiiCi'  aflErnard*  fronT 
tovear,— e*idED.--  ,  Ibiil  ih..  pl.intilf  bii  piU 
deri;ndantreDt,i5  not  butbcient  proof  of  tht^M 
iniaeue.  PAiKrptv.  Muvlif,  1  C.StP.!6!.[Abt< 

Under  proceia  of  outlawry,  eTsniu  a  ci'il>c>i 
the  landlord  of  Itio  dofendunl  in  not,  ia  itricW 

Tbe  defendanfa  uoo.l:!  bein^r  forfeiied  in  pMC 
law,  the  landlord',  umxlv  \i  by  Dioiian  toibeaq 
ablejuriadictionL'f  t)..' Court  fran^  •cbichlbepte 

SffliWi— That  tbe  Court  will  gite  reli*f,br 
equiiyoftheatatute,  where  the  Crownis  not  art* 
inteteated.  Erai-Jling  v.  BarriKgloH,  5  U> 
K.B.  lBt,i.ceB.  &  C.  467. 

Where,  in  an  agreement  for  the  lalc  and  (0 

"that  in  the  meantime,  and  until  the  >«i^ 
waa  made,  the  intended  purchaaer  should  pij 
allow  the  aeller  at  the  rate  of  lOOt.  per  unum,  I 
the  time  of  taking  po3.si>a<'iou  of  the  preniiicai 

ohaaer  haiins  laUii  iio^Be^iiiuii,  and  one  htlf-yi 
payment  hari Of;  \>--i  i/miMluo  before  the  cninpltUi 
the  purchase  :  Hi'lii,  tEiit  itwaa  due  a«  rent. 
that  ibe  abenff  levying  OD  Ibe  goods  of  the  «n 
under  tfi.fa.,  wia  bound  by  B  Anne,  c.  14,  to 
it  orer  lo  tbe  aeller,  as  landlord.  Saniuitri  r.  i 
gravi,  ton.  5  Uw  J.  K.B.  IPS,  a.  c  6  B.  &  C. 


LANDLOED  AND  TENANT- 

llidtr  tbe  55  Geo.  S,  c.  91,  an  >at  ampowHiiif 


.(RBf 


-Noi 


B  T«  quit). 


SOI 


Umk  *.  Ntyn,  1  C  &  P.  «65. 


BTlliDulil  be  re-inT«gwd  id  Imnd,  iDi)  in 


Counwill  gnci 


BuLvtereileii 
lOJiUlPger,  iDil  [. 

lirMlabedMrlvb: 
SUwJ.lUJ.  aw, 


ude  abuttMi,  I 
[Abbott] 

(F)  Ncmci  to  ovi 

Whsra  tsDut  nitcrad  undar  id 
1eH«  for  Mm  jean,  <rblch  iru  oercr  eiocDtsd: 
H*1d,  that  b*  wu  doi  islitlsd  to  noiioa  to  quit  it 
the  eod  of  the  UTao  Jttn.  Dot  d.  Titi  t.  Strattan, 
6  L*w  J.  C.P.  50,  LC.  4BiDg.  44ti,  I.e.  IM.&P 
183,1.0.  3  C.  &  P.  le-t. 

Wbrrsth*  landlord!  an  pailnera  id  trade,  a  no- 
tiM  to  quit,  lignrd  bT  ont,  on  bobalf  of  himaelf  lod 
tbs  raal.  will  bind  tba  teaint.  Dot  d,  EltiMt  r 
Hulnr,  €  Law  J,  K.B.  34*.  a.  c.  Z  M.  St  R.  MS, 

Ontha  lOtb  Ma/  lHt4,  A  agnied  to  let  to  B  cbt- 
tain  roonti  ;  B  agiwd  to  paj  tiii,  prr  aaaum  rent 
quartarlji  and  it  waa  alao  itipuliud  tbat  tbreo 
moDlba'  DOlice  bj  citber  part;  abould  lerminate  the 
teosDCj.  On  tba  tOtb  Auguil  B  Mtrsd  A  irith  ■ 
written  natiea,  Ibat  ba  abould  quit  on  tba  Kltb  of 
Novaaiber  following ;  two  montba  after  the  expira- 
tion of  tbe  notice,  B  aereed  to  (rire  up  tbe  key»,  but 
loon  aftarwarda  refuiad,  on  the  ground  tbat  the 
■Otiea  waa  bad  :  Meld,  finl,  tiiat  tbe  agreement 
creat«dalBnBnC7forB;eaTcartain,and  that,  tbera- 
granlad  with  rant  merrad  fora,  the  notice  ooghl  to  hare  ended  with  the  cur- 
aorand  tbe  itranser  both        lent  jear,  unlaaatherewu  acnaiomtotbecontiarj  ; 

id,  lecondlr,  that  B  agreeing-  to  gire  up  ibe  keyi 


{|iiH-nMiey 

Ibt  nautinn  be  laid  out  in  tbe  fuoaa,  ana  cne  oiti- 
iteii  jMid  10  iba  ff!tfia»  entitled  to  tbe  rentt : 
H(ld,  that  neilher  tienona  wbo  had  taken  leaaea 
ahtribepaiiingoriba  act,  nottbelenora  in  raipeot 
of  ibeir  riglil  lo  rtneiT.  were  entitled  to  an/  com- 
peauliiiiioalof  the  pgrchne-monej.  Tht  BMop 
^LnlM't  cut.  IS.  Ik  S.t68. 

Tb«  Coon  iril!  not  niaka  an  order  upon  a  (eninl 
(opifrtil  ID  irtfir,  ihcugli  a  noaiTer  of  ihaeatal* 
ba  been  apjuipicil.    Siimutl  T. ,  I  Law  J. 

Under  i ' 


in  indenture  of  leaas,  the 
ir  tbe  Haater  to  compute 
if  rent     WingfitU  r.  Cl»- 

«rl^,13Pnce,M. 

The  uiignee  of  i 
maioain  debt  (or  the  rent,  allbougb 
BO  iBKreii  in  ihe  leifrsioB.  AlUn  t.  Bryan,'*  Law 
J.K.a)10,i.c.5B.ftC.5H. 

Wbillur  1  lewor  cao  rttirre  rant  to  a  atrangar — 


corenaDt  for  the  i 

IjHd  Soathamptv 
C.CB.&C.718. 


|E)     llEPjtIU. 

A  ludloid,  tuiof;  ihitatinedbjrhii  inperior land- 
lord with  10  ejectnii'ut  foi  not  repairing,  ga*e  bis 
USUI,  alio  HI]  also  linonl  to  repair,  natiea  to  do 
■■laienpiire.  TlielaUer  peiaonnegleeted  lodnlbeni. 
nelandlonleDlered,  md,  without  tbe aaaent  of  the 
tnul.didiheoecvEsary  rapain.  Tbe  tenant  afier- 
*a^  told  bia  inti^rfst  to  ■  peraon  wbo,  before 
Kliog  brought  lo  recover  the  amonnt  of  tbe  aum 
■bai  lildoQi,  hid  rebuUi  Oie  premiaei:  The  Court 
Mi,  thit  ibe  landlord  bad  a  ngbt  to  inaiat  tbat  tba 
pnauiei  ihoold  at  all  tImM  be  in  repair,  and  tbat 
aamight  recorer  the  sum  of  money  lo  expended. 
(Ulfy  r.  Siretim.  !  Lnw  J.  K.B.  tS,  ■■  c.  t  B. 
SC.I73,,,c.  3D.  &  R.5««. 


inaafe  and  uaaleMfrom 


Vreraieni  to  repair,  bftame  unaafe  ■ 
aawanl  oF  repairs:  It  wu  bolden- 


■  to  beno  lon^^r  InbuhiiaMe.  EdMnli  r.  ElAeriHf  • 
«,  IR.  &  M.  ^6H,  [Ablou] 

A  look  preiaiiies  under  a  repairing  leaBe,  and 
aderlel  tliiem  to  B.niio  llao  entered  into  a  core- 
■II  lo  repair.  Tlio  uDiler  leaire  baring  auSertd 
Hipremiaee  lo  ^o  out  of  ."epair,  tbe  original  leaaor 
jed  iLe  ongiual  ieaaoe  for  bia  breach  of  corenant : 
it  Court  held,  that  (lie  dainagea  and  coata  of  tbat 
nion,  end  olio  t)ie  coataof  defending  it,  might  be 
Wovered  aa  epef  ill  damigai,  in  an  action  b;  tbe 
laee  a^insl  his  under-tenant,  for  the  breach  of 
a  covenant  to  repair.  JTniJa  f.  W3UU,  3  B.  &  C. 
SS,i.c.  3D.  &  R.  .US. 

A  cOTenaot,  that  the  teaint  i&iniU  aiut  tMuU  ml* 
aaiielly  rapdir,  upheld,  sad  moiiitaiii  tA«  taid  AtoM, 
ndati  the  tenant  liable  t»  paiat  ionei  dooi*,  in- 


lO  aoquieBCSQce  in  tbe  notice.      _  _  _ 

tiniAsv,  7  D.  &  R.  60S. 

A  notice  to  quit,  giren  by  1  tenant  leaa  than  aii 
aontbi  before  the  expiration  of  tbe  current  rear  of 
bit  teninc/,  ii  not  binding  upon  the  tenant  bimaelf; 
and  dooi  not  aatboriu  the  landlonl,  npon  the 
tanant'a  refnaing  10  quit,  to  cbiige  bim  with  the 
double  rect  under  the  statute  11  Geo.  I,  c  19. 1. 18. 
Johnafma  y.  Htuidltitont.  4  Law  J.  K.B.  71,  a.  0. 
4  B.  &  C.  9M,  a.  c.  7  D.  ft  R  *ll. 

Six  montba  before  tbe  end  of  tbe  year,  the  tenant 
Terballj  gaie  bia  landlord  notice  of  bia  ialention  lo 
quitat  tbe  following  Lad;-dBj,  which  waa  accepted  ; 
and  the  premiaea  wore  re-let  bj  auction,  at  which 
tbe  tenant  attended  and  bid ;  but  waa  out-bid  bj 
another,  wbo  waa  not  let  into  poiaaiaion ;  It  waa 
holden,  tbat  tbe  teoancj  waa  not  determined,  there 
being  do  regular  notice  lo  quit,  nor  a  lurrender 
withm  the  Statute  of  Frauda.  Dia  d.  HW<itiM« 
r,  Johnitau,  1  M'Clel.  &  Y.  141. 

A  parlj  look  poaaeaaiou  of  premiaea  on  tba  lat  of 
Auguat,  and  at  the  Miobaelmai  following  paid  the 


pay 


Auguat,  and  at  the  Mn  ^  ^. 

balrquarter'i  rent,  and  continued  afterwarda 
qnirterlj',  on  Ibe  usual  feaat-daya :  Held,  thi 
Buoh  caaa  a  nolica  to  quit  at  Uicbaelmai  waa  aun- 
cient,  and  ibal  although  Ibe  landlord  had  at  Grat 
^ren  a  notice  expiring  with  tbe  balfquarler,  it  wu 
not  neceaaarilj  to  ba  preaumed  from  that  ciroum- 
Btance  that  tbe  tenancy  w»  one  from  year  lo  year, 
commencing  with  the  half  quarter.  Dot  d.  Saeart  r, 
Staplttoa,  3  C.  fl[  P.  *75.  [Park] 

An  authority  from  a  landlord  to  bia  tenant  lo  pay 
a  charge  npon  tbe  ectite,  in  raapect  of  1  period  aub- 
sequent  to  the  expitatioD  of  the  notice  to  quit,  ia 
not  1  waiter  of  the  notice  ;  nor  ia  it  an  admiaeion, 
that  tbe  pataon  lo  whom  it  ia  addraaaed  is  filling  ibo 
cbaractar  of  tenant  at  lbBtperiod,becauBaibe  tauant 
would  be  liable  to  answer  for  Ihe  amount  in  an  ac- 
tion fotmeuM  profit*.  pMd.  Balhr,  Scatl.eLaw 
J.K.B.lia 


LAND-TA  X.— LARCEN  Y.— LEASE— {Ik( 


K  FRMIDVLEjrr). 


LAND-TAX. 

[3«B  LkMDLOBD    AND    TbHAITT.] 

Tha  Rajral  Eiabwg*  Iiwinum  Coiopiiij',  u 
■ucb,  U  tuaiubia  to  the  lB>d-Uz.  Soj/at  Eiclimf 
Imturtma  Ciimpany  r.  FtugkoK,  1  Ku.  3St,«.«. 
t  Burr.  159. 

Altboagb  ■  redemption  of  the  Uad-tiK  had  Uka 
pUce,  tha  Court  declined  to  eaitif;  tbia  fMt  to 
auppi;  ■  aappoied  derut  of  title  for  a  ttnaMa.  £i 
psrfi  Sparku,  M'Clel.  518. 

Laod-lu  redeemed  bj  one  who  ia  ctUui  fua  hm 
for  life,  and  in  poneiaion  at  the  time  of  fbe  pur- 
cbaae,  ii  panonal  propertj,  and  deacendible  to  hia 

Enonal  'repreaentativai.      ISoiuiay    y,   Hurltg,    5 
iwJ.K.B.^!lI. 

Surpki  alocli,  anting  {nas  lalaa  under  the  acta 
for  tha  ledemplioD  of  tha  land-lii,  will  be  ordaied 
to  be  tranaferred  to  tha  put/ ,  who,  if  it  were  laid 
outia  the  purchiae  of  landa,  would  be  entillad  N 
have  tha  laodi  conTe;ed  to  bia  in  fee.  Inlhi  nat- 
tir  ^Fartacut,  3  Ruai.  liS. 

LARCENY. 

[Bee  Stat.  T  &  8  Geo.  4,  a.  tS.] 

A  paiaon  whohaaieceiTeilMabnbanknotei,  wiih- 

ont  knowledge  of  iba  larcenj,  ia  entitled  to  main- 
tain trorer  againal  a  caahieroftLe  Bank,  who  haa 
refuaed  to  pa;,  and  retaina  one  of  the  nolaa,  at  tha 
reqasat  of  the  party  robbed.  MHUr  t.  Raa,  S 
Ken.  189,  i.  a.  1  Burr.  45>. 

A  peraon  under  whoaa  care  aheap  are  ape- 
cially  placed,  ia  gaillj  of  a  larceny  if  lie  converta 
them  lo  bia  awn  uaa.  Rtx  t.  Slock,  1  H.  &  M. 
CCR.  87, 

Where  a  parcel  waa  left  at  a  bona*,  under  theim- 

Creauon  that  it  wm  for  a  lod^r,  who  did  not  in  iket 
re  there,  and  it  waa  claimed  bj  the  priaooar,  who 
conrerted  it  Co  bia  own  uae  :  It  waa  bolden,  that  if 
the  property  waa  worth  mors  than  40i.  it  wu  ■ 
capital oSence.  Rtir.  Carroll,  t  R.  &  M.  C.C.R.iJ?. 

Where  a  larceny  ia  commilted  in  a  fumiabed 
lodging,  the  properly  muat  be  laid  aa  the  prnperiy 
of  the  lodger,  and  not  of  the  landlord.  Hu  t.  Sniui- 
aick.  1  R,  &M.  CCR.  16. 

Where  liuiband  and  wife  do  not  cohabit,  an  In- 
dictment on  the  3  &  4  W.  &  M.  c.  9,  againit  the 
latter  for  BlealiTig  gooda  in  a  lodging,  Ift  to  thf  uri/*. 
ia  sufficient ;  forthe  letlingaiAy  bealated  aecordiag 
to  tlie  feet,  or  the  legal  operation.  Ilti  r,  HuirtU, 
J  R.  &  M.  196,  B.  c.  1  R.  2<  M.  C.L.  1. 

A  piece  of  undivided  ailk  huidksrFhiafa  may  be 
deecribsd  in  an  indictment  aa  tit  AandfttrcAit/i,  it 
being  the  custom  of  the  trade  to  describe  a  set  aa  ao' 
many  handketchiefs.  "Rti  T.  Nibbi,  1  R.  &  M. 
CCR.  25. 

An  indictment  for  atsaling,  taking,  and  carryiog 
away  a  bag  from  tha  boot  of  a  coacb,  ia  aupporled 
by  proof  that  the  priaonerg  had  bold  of  the  bag,  and 
were  endfarouting  to  pull  it  out  of  the  boot  when 
they  wore  interrupted  by  the  guard  and  dropped  iL 
Btiv.  WaUh,  I  R.  8c  M.C.C.R.  14. 

To  support  an  iodiclmsni  for  alaaling  from  the 
person, it  must  be  prored  that  the  thing  was  actually 
remoTcd  from  the  ]ieraon  :  therefore,  shewing  that 
the  article  waa  raised  one  inch  aboTO  the  top  of  the 


.  .  nail.  Ban.  rkm. 
wi.,lR.&M.C.C.R.T8. 

Upon  an  tndiatiocot  for  slealiDgaliTe  uimil, 
aTidasceeaaiwtbe  i;iren  ofalealiDg  a  d»d  ou. 

An  indictment  for  stpaling  n  dead  animal,  aluwld 
BtaU  that  it  waa  dead  :  for  upon  a  gaaenl  lUlt- 
ment  that  a  party  stole  the  animal,  it  i>  to  ba  ii- 
tended  that  he  atoln  it  slira.  iiii  i.  Edmnii,  1 
R.&R.CC.B.4?7. 

lliaautnta  3  Gra.  4,  c  38,  s.  t,  (aalkniiiif 
tranaportalion  for  fuurteunyears,  in  caseaarroblM^ 
by  twrants)  do«s  nui  oiiend  to  petty  larc«aj.  fiu 
T.  £Uii.flL«w  J.  M.C.  I. 

To  reader  a  priaouer,  conricted  of  grand  \uttm, 


pnisoaed 


LAW  OF  NATIONS. 
Dedantions  made  bv  persona,  howei 


U  Z^uii.I  Dodi.JS!. 


[Sea  Undiabs  *n 

D  TENAi«r,and  Covaimi.] 

(A)  Wmr  IM 

bTRUMENT  AMOONTSW. 

(B)    iNVtLIU  1 

JR  FbaUDULEKT. 

(C)    Co«TBI.( 

(D)   COTEH»> 

(K)  Awlo^Mf 

(F)   RlHEWAE, 

(G)  So«aENo 

ER.       [SaeSlIRREIiDU.] 

(H)  FoBPEnii 

(I)   STAMP,    f 

ScB  Stamp.] 

(K)  PLe*r,^^< 

(L)  Eviee>:;e 

(A)  What  I^s^ 

■HrMEUT  A.«O0«mTO. 

■t--een  A    B   and  C  D,"  ^I 

which   "A  B  agrees  i 

to  pay  CD   140(.  a-y«ir,ii 
•r  a  fiouae,  garden.  a«.(dt- 

quarterly  pajmanta,  ft 

Bcribing  the  situation, 

)  For  tlia  term  of  ae«B,  f«D- 

teen,  or  twenty-oni- 

vears,   St   tlie  ootlMi  of  tf" 

tenant,  the  tant  to  comnitnce  from  the  lal  Jacuirj" 

&c.,  ia  a  laaae,  and   i 

lol  merelv   an    agree  moot  for 

one.     Wright  t.  Tr^ri 

-.-.nt,3C:&P.t*l.  [Bat] 

(B)    I«VALI 

D  OR  FB  A  HDD  LENT. 

[Sc 

.I'OWER.J 

Where  wiato  land, 

wiiicb  belonged  to  a  licatip. 

and  had  remained  un. 

ncloaed  and  uwleaa  from  tin 

inability  of  the  rienra 

to  incur  the  eipeuso  of  ia- 

oloeuro,  waa  let  [but 

LiJ  uevLT  beet,  lei  befor*,) 

)f  the  patron  and  ordis.fy,  U 

CAProrthreelive»,i 

Ibe  land,  and  to  pay 

a  rack  rent,  which  ital  tin 

moat  tliat  could  be  nbU 

uned^Held,tl,utsu<:bak>» 

waa  not  binding  on  iliB 

incumbent's  aucceisor.     Dm 

d.  TiH«,/ioH  V.  Lord  y 

iirbaro'^eh,   1   BiBg.S*,l.l!-T 

B.M0.I5B. 

Leaaea  of  glebe,  and 

of  rectorial  and  vicarial  pn- 

party,  made  between  1803  sod  1816,  are  goodi  the 

LEASE— (Coi 

iWDle43  Gm.3,  c.  14,  htriag  npnled  th*  13 
Dii.  e.  fO ;  and  (Iw  proTiiiao*  of  tba  htUr  out 
biTinir  been  rSTJTed  uDtit  57  Gso.  3.  Dad.  Cain 
r.  SoKfTvilU,  S  Law  J.  K.B.  IS,  i.  c.  6  B.  &  C. 
lie,  ■.  0.  9  D.  &  R.  100. 

A  Icue  or  turtntj-wBteB  jnn  ii  m  ilitniKion 
mthin  tha  Beaniog  of  Ihs  elmDica  of  u  ulail,  pro- 
bitritUK  dJidMtiM  ud  miking  Toid  <Jii}ii>iiiNisa  of 
Jm  hsdi  ■■nilad.     SJluxt  T.  PMt,  3  Bligh,  134. 

AccaptaDca  of  rent  for  tDtnj  yttn  bj  i  r»- 
■nnder-nn  Dpon  *  leiw  gnnted  bj  >  teninl  for 
lira  eicMdmg  bli  powar,  don  ml  aike  the  Itue 
filid  u  tgiiuM  tb«  tsmundar-nio  in  reapact  of  ■ 
cliBU  in  liie  leiM  for  parpaloal  raaawtl.  HIggha 
*.  Row.  3  Btigb,  B3. 

Upon  ■  bill  by  a  Uarat  in  remaiadar,  nmlar  a 
muriai;*  ■stilemnil,  ■  laiie  tl  an  under  nlue,  ob- 
uinad  bj  ■  •olicitar  fiom  a  uasDt  for  lite,  bein|;  hia 
etiaat,  and  in  circamatinoca  of  emburaaimRit : 
Htkl  iDTilid,  and  reacindad  on  tcrmi  of  pajing  for 

K\ra\j.     Wtri  t.  HartjHU.  3  Bligb,  «70. 

Id  1104,  A,  tenant  for  life  uodsr  a  aetllemeDt 
witi  ■  powar  to  gnnt  leuaa  for  twenty-one  yaara, 
coaCBiTcd  with  B,  tlie  nail  Isnant  foi  life,  in  an 
agre«K)anl  to  grant  (o  tha  iteward  and  aolidur  of 
Ailaaaaof  partoribelinda.&c.in  ultlament  for 
liranlj-0D«  y«ara  ■baolote.  at  a  rent  paid  upon  a 
niMtfoB  whiefa  omitted  to  aatimita  certain  rigbti  of 
OMBon  anseied  to  the  landa.oa  tha  alleged  ground 
tbat  thMB  Hghta  vera  diapntad  by  the  eopybalder* 
of  the  BMOT.  In  IPOS,  B,  haTing  bcDonia  tenant 
for  life  on  Iha  death  of  i 


OF,    IN   OIKBMIL). 


303 


Mut«fale 


In  IStOt'ondH'  an  act  for  JDcloinre  of  waste 
laada,  averj  laigp  allolmant  of  the  waaie  waa  made, 
in  Kiptct  M  tha  landi  leaaed,  Iha  Hghia  of  common 
banng  bum  admitted.  B  died  in  IBte,  when  the 
mo*iaa  of  the  linda  anhject  l«  tbe  leaae  leated  in 
C.wbo  aocaptadthe  rent  iwarred  till  ISO, whan 
ha  filed  a  bill  to  aal  aside  Ibe  laaae. 

Held, in  the  eoart  below,  Ihatlbe  tranaaotion  wi> 
DainpeMhaUa  on  ttia  grtinnd  of  fraud.  On  appeal, 
held,  that  tbt  relief  waa  barred  by  acta  of  oonfirma- 
but  whathe 


night 


tatned.      Harinig  r.  Wilan,  1  Law  J.  K.B.  IS8, 
>.  c.  1  B.  &  C.  96,  a.  c.  3  D.  fie  R.  tST. 

A   agreed  to  demJM  certain  premiaea  to  B,  who 
imdertook  La  build   houaea  thereon,  at  the  rata  of 
A  wpg  to  grant  aeparate 


laaaai  of  each  bonae  (o 
in,  bnt  ifthe  touaei  * 
fled  thne,  B  hid  a  poT 


gnwnd  of  frlnd  (or 
nuaake),  if  the  peiaona  iatereated  had  qnesiioned 
tha  laaae  lacanlly  after  the  tramittion,  f  Dcrt ;  unb. 
a^m.     LMl  Stl^  V.  SSoaiti,  1  Bligb.  N.a  1. 

(C)    COHSTHB 


daiaiihin;  it  u  abuttjar  on  an  intended  way,  Itirlii 
Am  wid«,  the  loil  of  whicb  waa  not  included  in  the 
laaae.  llie  piaaiaaa  ware  nnderlat,  deaeribad  la 
abaltiBg  on  la  intended  wa;,  lad  houaea  built  on 
tkam. 

The  defendant  bOBght  the  aoil  of  the  road  and  tbe 
land  opponta  to  the  boaiea,  and  bnilt  a  wall,  >o  aa 
to  make  the  way  but  twenty-aeren  feat  wide,  hot 
atill  conranieDt  anongh  to  torn  a  oairiage  in  any 

A  tenant  of  one  of  tbe  houaea  bronght  en  action ; 
but  tbe  Conrt  hrid,  that  tbara  wia  not  an  implied 
gmt  of  B  way  of  thirty  leat  wide,  ind,  ai  there  wis 
road,  that  iba  actioneotildnat  be  main- 


a  not  built  within  a  apeci- 
'  of  re-entry  on  the  demiaed 
of  the  prsmiaaa.  B  aubsequeatly  contracted 
with  C  for  the  bnilding  of  some  of  (be  hoaaea,  and 
C  waa  to  bare  tWo  of  them  conreyed  to  him  ai  a 
payment ;  A  agreeing,  by  letter,  to  grant  to  C  each 
ieaaea  as  B  would  be  entitled  to  under  the  Gnt- 
mentioned  eonlmt;  C  bad  fulflUed  bis  contract, 
but  B  had  not  ailiified  tbe  condition  of  hii  contract 
with  A,  who  bad,  in  consequence,  tecorered  by 
maolment  the  Iwu  booeea  which  were  lohsve  formed 
C'a  remnnention.  Tha  bill  sought  from  A  a  apecific 
performance  of  the  agreement  to  grant  leases  of  the 
two  houaea  to  C.  And  upon  a  motion  for  an  injune- 
tloD  to  reatnin  A  from  gnniing  leaaaa  to  any  per- 
son except  tbe  pliinliff,  the  equity  of  it  waa  dia- 
cuased  :  But  held,  that  the  plalnliffbad  no  equity 
against  the  original  leisor ;  and  ibe  only  right  tbe 
plaintiff  had  waa,  according  to  A'a  engagement,  to 
auch  a  laaae  ii  that  leaiee  would  be  entitled  to 
oliim.     A«on.  1  Law  J.  Chanc.  15. 

Where  (here  are  elenaes,  some  of  which  contain 
Woida  of  agreement  or  coienanl,  and  others  contain 
words  of  agreement  or  coTenant  and  ilao  words  of 
condition,  the  deed  sba]I  be  construed  ao  la  to  gira 
effect  to  both.  Dai  d.  Htnniktr  T.  Wall,  6  Law  J. 
K.B.  185,  a.  c.  B  B.  &  C.  308. 

In  debt^ainat  a  surety,  on  bond  conditioned  for 
the  payment  of  rent  by  s  third  person    (lessee,) 

iMing  with  1  proTlso  that  if  the  rent  should  be  un- 
paid for  forty  days  after  the  iteled  dsy  (although 
not  deminded.)  the  lease  abould  be  Toid  :  Held, 
that  auch  prOTiaodid  not  vacate  Ibe  leiae  entirely, 
illhaagh  It  did  as  against  Ibe  lessee;  and  thst 
the  payment  being  to  be  Made  at  the  mansion 
house  oFthe  lassor.no  demand  was  nsceasarf.  Rtdt 
r.  Fan-,  6M.  &S.  Itl. 

A  leasewisdatedlStbofMarchlTSS,  Anfrnidum 
from  tSih  Miraham  tuttpaM.-  Held,  that  the  term 
oommenced  than  tbe  S3th  of  March  17at.  Slnti  r. 
ATarl,  4  B.  &  C.  t7S,  a.  e.  6  D.  &  R.  39t. 

An  aetiDn  of  ejectment  disclnaed  this  leaae,  tbst 
om  of  Iha  leBCorawiB  inorigiuBl  leasee  for  the  tem 
of  bis  nstural  life,  snd  tbe  other  a  penoo  to  whom 
be  had  granted  a  leaae  for  a  term  of  yean  certain, 
•eien  of  wbioh  would  remain  unexpired  on,  tic.; 
uiddiey  Ibereby  demiaed  n  the  lessee  the  preraisei, 
habendum  from,  &c..  for  and  during  the  two  seTsnl 
tenet  therein  mentioned,  if  (be  lessee  abould  so  long 
lire,  and  tbe  term  and  estate  of  the  onginal  lessee 
should  solongconlinue.  Tothislease  there  was  ime- 
monndum  subacri  bed,  profi  ding  that  (he  lenl  reserr- 
ed  ihould  be  paid  dnring  tbe  first  scTen  yeara  to  the 
intermediate  lessee,  and  afterwards  lo  tlie  original 
leasee  dnring  tbe  term  of  thirty  yesrs,  ifhis  interest 
abnuld  ao  long  continue;  and  that  the  new  Iriaee, 
hia  eieculora,  idrainistrahna,  and  isiigni,  ahonld 
and  might  hire  liberty  lo  quit  a  part  of  the  pra< 
niMs  domised  at  any  time  dnring  the  term,  upon 
firing  twelre  moutbs  notice  :  Held,  that  the  lease 
and  namoicndnm  must  be  taken  together,  and  con- 


•traed  u  on*  mlin  initnnimt;  and  tbit  the  intea* 
tioD  of  tba  partia*  aipraued  io  U>*  latter,  ao  ooo- 
trolled  tha  ronDBr  part  of  it,  a*  to  eitond  tbe  Astn- 
Jum  beyond  Ibatenn  of  ibe  lifeof  Iba  Itim,  giiiBf 


Wbera  a  laaae  contatna  ■  prariio,  tbat  upon  non- 
paymsDl  of  rant  b;  the  laaise  th«  tarn  ifaall  ceiaa, 
tbe  power  of  detarmiaiiif;  the  Isaie  ia  <realed  in  (be 
leaaar.,aiid  not  tbo  lacaaa.  RHd  r.  Parmai,  t  Chii. 
*47. 

Under  a  leaae  for  year*,  with  a  condition,  tbat  if 
tbe  leiaaa  iball  doI  ao  long  lirs,  tboa  TemaiDdar 
ovar  :  Held,  that  tbe  ramaindar-min  aball,  opoo  tbe 
lasaee'a  deatb,  aojor  during  all  tba  Teaidoo  of  tbe 
T«r.toco«>a,     &ig-  " 


Cartur^Jil,  1   Ken.  5t9, 

hj  wbich  A  agraea  to  lat,  and  B 
u)  lane,  canaio  pramiaca,  on  tbe  larma  tbat  A  ibatl 
pay  certain  apfciSad  rmta,  varying  in  amoDnt,  at 
the  end  of  araty  tbiee  yeara,  up  to  a  spseifiad  date, 
and  whicb  prOTidea.  ibat,  from  and  aTtcr  (hat  data, 
"ht  ihell  paythi  cltar  mnual  nut  a/ 91,  liU  tlu  aid 
eftht  Itau,"  baldora  notmaolion  any  time  at  which 
tbe  leaae  la  to  tenninBie,  ia  good  only  for  the  tinia 
prvrioua  to  ihe  dale  at  which  tbe  9L  ii  Io  oommeooa. 
GuviiiiE  t.  MaiaUoHt,  3  C.  &  F.30«.  [Beat] 

lloder  a  parol  demiie  from  jeir  to  year,  by  a 
tanaot  for  life,  with  power  (o  leaae  by  dead,  &c., 
and  under  written  igreementa  tor  laaaea  not  ezoeed- 
ing  three  yeara,  aigned  bj  the  leaaaea,  but  not  by 
the  tsDint  for  lifo^  tbongb  wiCnaaaad  by  hia  aganl, 
the  inlsrcil  of  the  leaieea  detanninaa  with  Ibe  life 
of  the  lenor,  and  tbe  rente  are  apportionibta^ 
Syaoni  r.  Synumi  If  Powtll,  6  Mad.  (07, 

A  hoabandaiidwifaraadealeaaeof  aoms  pntmiaea, 
according  to  St  Hrn.  3,  o,  JS.  a.  S,  with  a  reaarra- 
"'       to  both  of  tbam  during  the  life  of  Iba  wife,  and 


after 


taigna. 


The  buibind  bnoght  an  Ution  for  renlwbich 
bad  acenied  after  the  deatb  of  tba  wife. 

The  Court  of  Common  Pleaa  held,  tbat  the  tena 
continued  uotwitbetandiog  ibe  decaaaa  of  the  wife, 
and,  conaequenily,  tbat  tbe  beiroould  not  pjfct  tbe 
tenan I,  bat  waa  entitled  to  the  rent;  and  tbat  tba 

after  the  death  of  hia  wife,  altbougb  tba  lanant  had 
not  actually  been  diiturbad  bTber"ifir";  wbieb 
judgment  waa  affirmed  by  tfaia  Court.  Hill  t. 
Saundtfi,  4  Law  J.  K.B,  <,  a.  0.  4  B,  &  C.  519, 
I.  c.  7  D.  i  R.  17. 

:ception  io  aleaaaia  to  beconitrued  itrictly 


not  of  the  annual  fruit  ihenof."  Thrre  waa 
clauas  mailing  tho  leaae  void,  if  the  tenant  rhouid 
cut  "  any  maiden  or  aound  pollard  tree:"  It  waa 
held,  that  appla-treea  were  not  aicepted  ;  and  that 
the  eiception  of  ireaa  bearing  annual  fruit  might  be 
aatiafied  by  leferriog  it  to  other  thao  appla-traaa, 
wbioh  were  on  the  preouaea ;  aucb  aa  oak,  lu,. 


or,    IM    OEHEttAL). 

•conu  being oonri dared  aa  ^tt.  Bullin  t.  Dnint. 
4  Law  J.  K.B.  314,  a.  c,  6  B.  &  C.  B4G.  >.  c.  8  D. 
It  R.  667. 

Under  an  azeeplion  in  a  lease,  of  all  timber  tna, 
MhI  young  aaplinga  likely  to  become  Iteei,  i  leiur 
ia  not  juatiEed  in  cutting  decayed  treea,  which  in 
fit  only  for  fuel.  Chn<,n™  v.  PaUh.  4  Law  }.  K.B. 
316,  a.  C.3B.  &C.  S97.a.  c.  a  D.  £:  R.  fi51. 

£jioeption  of  tlja  ttiliea  of  particular  landi  ill 


titbea  ezeeplad  ;  but  llie  parol 

declanti 

ion  of 

if«- 

mer  owner,  tbat  bs  waa  not  em 

itled    to 

tbe 

tithn. 

nthe 

laue. 

NorAarif  T.  JUeadi,  3  liligh.eei 

A  tenant,  by  a  clause  in   h 

ia  leaae, 

bc^ad 

m  the  land  < 

illihe 

ling  yea 

r.  tba 

niai 

to  be  paid  by  (be  succeeding  te 

naut.  &< 

^.nd 

alao 

luaallo 


Ri'e 


:h  6bDtl  al 


of  tbe  aaid  h 

Held,  on  appeal  (revereiug  tbe  judgment  beloo). 
that  the  tenant  onder  this  contract  ia  uot  entiiled  » 
Uke  away  or  aell,  (ir  iemhU.  to  hiTa  value  far)  ibi 
Btraw  of  the  laat,  or  a^^v-^oin^  crop  ;  and  ihit  Ibe 

A  proriaion  in  alea^e,  itiat  the  dung  and  miniira 
oftbelaat  ysaria  to  bo  li'ft  upon  tbe  ground,  and 
paid   for  according  Io  a  valuation,  and  tba  ib^an 

Dirry  and  take  away,  at  the  cipiiatioD  ofthe  leaw, 
tbe  bar  and  atraw  of  the  lust  year,  the  probibitiaa 
extending,  not  only  to  selling  or  giving  awar,  but 
pioviding  tbat  tbe  bay  and  straw  ahall  be  alwiyi 
apant  on  iha  ground,  is  lo  he  coatidered  aa  ipplica. 
ble,  not  only  to  the  cum'ncr  of  the  lease,  bnl  toaa 
act  which  takea  place  at  iir  after  i(s  determiDttien. 
A  tenant  occupying  a  farm  by  lease  under  an  ei- 
praaa  contract,  bavinp;  no  hay  or  straw  wbidi  irai 
taken  away  by  the  precedent  lananl,  rctreivei  a  coa- 
aideralion  fiir  thoae  articles  in  tba  amaunt  ol  rent  to 


The  iaw  pi 


n  For  Iliii 


oonditioni  ofthe  connect.  He  binds  himaelfby 
eipreai  obligation ;  and  it  must  he  iDfeired  salt  ia- 
plied,  thai  in  hia  contrBci  he  siipuUted  lor  loaa 
equivalent  benefit. 

From  the  provision,  that  the  dung  and  mannra 
are  to  be  left  on  tbo  gj^round,  and  paid  for.  id  infer- 
ence ia  not  to  be  drann  tbat  what,  accordioj;  to  (be 
eipraaaiona  of  tbe  ci>iiti^ct,  tbe  t>>nant  ii  not  boond 
to  leave,  be  may  oarry  away,  nothing  being  said  aa 
to  any  payment  for  liav  and  atraw ;  Hud  din  clanaa 
whicb  providea  wbai  shall  be  done  at  the  ramoval, 
tba(  ia,  tbe  expiration  of  the  lease,  stipulaiiag  that 
tba  hay  and  atraw  of  the  farm  ■'  shall  always  be 
spent  on  tba  gtonnd."  If  the  expression  bid  been, 
that  the  tenant  sfaould  speed  it,  that  mig\ii  lead  toa 
different  oonstructEon .  Itaibiirehe  v.  Jfolwriian,  1 
Bligh.].^6. 

Tbe  prorisioD  that  the  tenani  shall  at  no  time  aell 
or  ^ve  away  the  bay  or  straw,  is  absolutely  incom- 
pattblewitb  Ibe  >np|iosiiian  of  a  right  in  the(enan[, 
in  any  tnsaner,  to  eloign  thoae  atiiclsa  duiing  tbe 


LEASE— (Covenants). 


ynt.  Smbit,  Thil  tlis  eipmi  words  ol  tha 
inn«nl  preTenl  all  cxinjeclure*  u  to  toy  inUn- 
to  e<«pt  tfie  luL  yeai  of  llie  law.  Rfibiirght 
utrrliim.  1  Biigli.  IbH^tJ. 


lei  in  ■ufficient 
■»,  iDd  lo  lemn 
■pKiil  proriiioD 
bouHi  (hould  ba 


furtbar  proTuian,  that  if 
'  Hti  mMading  dar- 
the  aipinlioD  of 


dd  and 
Dl>bl«  c. 


enut  itioilld  build  ID 


.  vai  drcidrd  DD  appeal.  i«Teniag  in  part  tha 
imeal  of  tba  Court  below,  tbil  he  waa  not 
ortied  lo  pull  duwn  tbe  old  buildin|;i  witboat 
Uding  or  aubcLilaung  otLiera,  io  tbeir  place : 
tbehDuwIedgaofHwh  uaaulhoiiud  actairitbout 
rfenoca  on  tba  pan  of  tbs  landlord,  did  not 
iluda  him  on  tie  principla  of  iet|uieeceDCa, 
•i  a  not  applicable  to  auch  ■  caaa  ;  but,  that  tha 
itiaaBliilad  to  the  ralue  of  «o  much  ortbanair 
ling  ae  ought  lo  be  eonaidered  aaaa  additional 
ling,  andnotaiubetilution  Tar  tbe  old  huildiuga, 
Nt  lo  tbe  prariaion  ia  the  leaie,  aa  ic  the 
ar  in  ibe  aub-leaaBla'  houaaa.  It  iraa  held  alio, 
(be  toaaDE  >nu  entitled  to  ba  allowed  for  ao 
h  of  ibe  Daw  buildinga  aa,  coaaiatenllj  with  tbe 
larfisdiig,  be  wa*  autitlad  to  baTsaa  allowance 
accoiding  lo  a  lalaation  to  ba  Gied  at  iba  limg 
■oial,  and  not  according  lo  actual  aipeaditore. 
fiirT.Gsrdm.SUIigb.Il. 

(D)  COVENANn. 

Iiat  are  ubuI  cmnwnti  it  a  qneation  of  fact  for 
jniT,  and  not  ■  qtiailioB  of  eoiietruclion  for  iba 
rt.    Bntfl  T.  Wtmtk,  S  C.  &  P.  96.  [Ten- 


I  leBsa,  m»j  be  eip 

I  of  tbe  premisaa,  and  the  gene 

ti  M  laaaaa  of  piemiaea  of  tfa 


ccordingl7,  whara 

.f  ibe   Iraae  of  a  publii 


deacribml 
I  and  com 
aaae  contained 


houae.  which 
net  rent,  u  pon 
appeared  that 


3DS 

transfer,  set  over,  or  olherwiae 
>s,  tkt  indiLiare  cf  Uau,  or  hii 
•.71  d.  fill  r.  Hogg,  i  Law  J. 
k  Il.sa6.a.c.  1  etc  P.  160! 
^mi„g.  1  R.  &  M.  :i6.  [Abbolt] 


:ar.  or  thing,  upon  the  den 
ghtbe.erow.orleartlother 


Jmei  r.  Thirat. 


tliai  the  leiaee  should  not  pen 
ibitthe  premia^s  who  should  cai 
ei  iTades  or  huiinessea.  (lUat 
■  nal  bein^'  ona  of  llioie).  or  r 
miglil  ba,  or  grow,  or  lead  to 
inno^rance  or  disturbance  to  any 
Its:  Tbe  Court  deUrmined.  ll 


ir  fiiturea,  ua 

1  engines  wart 
I  out-going  If 


il  Ihe  end  oF  the  I 


r  former  eslste.)  el 


u  an  agreement 


Irrm  :  Held,  that  upon  the  forfeiture  ofthe  deniige, 

nglit  to  remove  any  of  the  lixluies,  and  thai  lliey 
all  belonged  lo  ihe  Irsaor,  auch  being  the  intenlion 
Oflliepariits.     Itnv.  Tapping,  M'C\e\.  51*. 

iiy  h-ssf  ntecuted  between  the  derendnnl  of  the 
first  part,  and  E  M  b  of  the  second,  premises  wern 
dem.srd  for  the  lerm  of  ninely-nine  years,  if  ha 
E.MII,F,C,andlirMahouldlivoaolong;s.ihjP€t. 


,  that  tbey  ware 
;  aa  uausl  coeen 
J.K.B.  176,B.  c 


1,  that  the  Isaiaa  will 


DioesT,  1631-^1818. 


r  for  tl 


«  dyi»i 


endant. 


_,      .   .       .  1  of  any  or  eilhor  of  the 

aaiil  peison  or  peraons,  for  whose  life  or  lii-oa  the 
BHici  [iremises  were  ihen  held,  Ihen  in  sucbcase  Ihe 
defendant,  his  beiit,  &o.  should  exeeale  a  good  and 


■aSoieotiad  BflecCual  leiuorihe  prsmiii 

mv  tenn  of  ui net; -nine  yein.  (letennmBli: 
lli!iItli(iTdeIth8orHUchtiT<!sUiereiDbfforeniv 
— Qutfrc.  wbetlier,  iind*r  ihe  aboTe  toTeno 
Dot  (bwilittsljp  necMmy  ihit  ihe  party.  cIs 
bs  enlilled  to  tbe  benufit  of  lli«ren«wDl,  sh 
be  able  to  ihet,  liiul  a  cliiiD  wna  duly  mad 

r  wlielbot  ll 
be  enforced  tClti  t  claim  of  renewal  mad?  wiibin 
twelve  monlha  after  tbe  eipiration  of  the  second 
life,  whera  tbe  parlj  bcDeliciBily  entitled  to  tbe 
right  of  ranenal  itatod  in  his  hill  (o  compel  pecfot- 
mance  of  Ibo  cOTenanl,  tbe  tempotarv  low<  of  ibe 
ioB9o,  and  ilisconiwciueiitiKnoranee  of  theeoi'pnant, 
u  llio  icamn  why  application  itbb  not  made  within 
twelve  monthB  alter  ibe  dropping  of  the  first  life  ! 
Held  to  be  stjnealion  wLicb  invoWedBo  much  doubt, 
BB  to  be  B  good  CBuee  for  not  diaiolTing  an  iiij  unction 
oblBined  laniBttun  pBrliesprocecdiDgineji^ctnient 
Matvcll  t.  Il'ord,  II  Price,  3. 
W 

by  bis  eieci 

undisturbed  poBBeaaiu  niinderlhisBubleawrorlH'enly 
yenrE.  will  entitle  a  Court  (0  preannie,  ihBtoobreBcb 
of  covenant  look  ploce  during  the  life  of  tbe  origiotl 
'      ee.  MpnirriLi.' V.  miliami,  1  Lew  J.CIianc.  IJE. 


Under 


unJ  Tt/ilari  Ibe  same  ■»  bafora  Iba  fire  happened, — 
it  was  bolden,  that  tbe  iBodloid  ia  only  to  rebuild 
what  be  let.  end  not  boond  to  oteet  overytbing 
nbicb  the  tenant  bad  built  duriof;  his  teuanoy. 
Landry  y.  A'cpip,  i  C.&  F.  373.  [liasl] 

piece  of  ground  at  a  lixed  sDunal  rent ;  tbe  (euBnl 
covenanted  not  to  boild  on  the  laud  without  tbe 
licence  of  Ibe  lessor  :  the  lessor  cavansnied  to  pay 
mil  tBiea  already  charged  or  lo  be  charged  upon  or 
in  respect  of  Ihe  demiaed  piece  of  ground  doling 
the  continuance  of  the  term.  At  the  lime  when  the 
laaee  was  executed,  tlia  leasor  gave  a  licence  lo  the 
leasee  lo  build  ou  llie  lend  demiaed.  llie  lessaedid 
build,  and  tlirreby  iocrsued  tbe  annual  value  of  ibe 
premisea:  Held,  that  Che  landlord  was  liable  u|ioa 
hia  covenant  to  pay  the  taies  in  proportion  lo  tbe 
:o  the  improved  value. 

aiPB  undei 


IS  of  0  local  K 
r  pra 


)  tbe  impro. 
ded  for  bis 


that  Ibe  ti 

improved  annual  value, and  that  tl 

pay  that  piDportioD  of  tbe  laiei  pi 

J/prvw.  6  Law  J.  K.B,  73,  a.  c.  7  B.  &  C.  285.  «.  c! 
1  M.  &  K.  l!il. 

A  tenant  for  life  under  a  martiuge  Eelllement  ban 
■  power  to  grant  leasea  for  any  term  or  nunbpr  of 
years,  determinable  on  three  lives.  He  grants  a 
leiso  to  A  for  bis  life,  and  those  of  bis  two  eoni 
abioluicli,.  covenanling  for  qniel  enjoymeul,  Jor 
ani'  duiivg  Ihi  laid  irrm,  wilboul  iolerruption,  fie. 
nfleBaar,  bis  lieirs  and  assies,  or  Boy  other  person 
claiming  under  him  or  any  of  his  anceelnre.  A 
dies,  and  Ihe  defendant,  hieeldealeon,  who  is  teuani 
in  tail  under  Il>e  asttlement,  evicts  the  plaintiff,  who 


i>  tbe  eldest  son  and  hair  of  tnsM.  tht  lliM  a 
;u*  vi*  being  still  living,  on  the  ground  IbiiUnV 
wBB  a  freehold  lease ;  wboroaa,  by  iJie  puntr.  i 
n  chattel  Ifase  could  be  gnniM).  In  in  uiId 
tbe  covenant  for  quiet  eajoymenl,  coiiHiDfJii 
lease,  it  was  held— Pint,  that  ibe  evicbaB  bj 
tenant  in  tail  during  Ihe  life  of  two  of  lbs  I 
euiuii  <iue  vii,  ivas  a  breach  of  the  coven  am  ftei; 
enjoymenl  during  tbe  term:  and  lecondlf.llM 
ttrm  granted  by  the  lease  and  referral  (b  la 
covenant,  wb«  intended  by  the  (iiniMtateai 
to  continue  during  tbo  tbree  lives,  sad  ixiliai 
during  tbe  life  of  tbe  lessor,  though  fiM  ninui 
(0  be  its  legal  operation.  KoaRtv.  I~ 
J.  K.B.  117,  b,d.  4  B.«<  C.  Sfi>.  ^. 

Wberencoienanl  ia  againat  lli'>  .  ■ 
perBnoB,  it  eitends  lo  illpgal  a»  " 
performed  by  tbem  ;  IberefolP.an  en' 

son  in  poueaaion  of  the  title  deeds,  an  tttarl 

whatsoever  at  law  orin  equitf.     Fou-isv.  IT* 
Law  J.  K.B.  17,  s-ci  B.  & 'CsU,  a.e,;  D. 

A  granted  a  lease  of  certain  ptemisH  u 
whicb  nu  contained  a  power  of  re^clTT.  >f 
bii  aasi|!ns  should  use  them  for  any  abop.wvri 
or  for  currying  on  any  trade ;  B  gnnlrJ  la  t 
lease  10  C,  with  Che  usual  covenants  for  <|avl< 


iproYBd  annual  value  ;  Held, 
if  tbe  whole 
.dIcrdwBslo 


to  tbe  one  contained  in  the  origiaal  Imss, 
carrying  on  a  trade.  C  underlet  ti  to  D.  •rlio. 
an  BucLioni^r,  openly  carried  on  hi*  buBinani 
premises,  and  in  coEtsequenoa  was  ejected  br 
brought  an  action  against  B  m  Ibe  eovMs 
quiet  enjoyment;  but  tbe  Court  held  ihiiit 
not  be  maiutained.  Sptnrtr  v.  A[.im»i(,  I  L 
K.B.  134,  s.  e.fD.ic  R.  665.  ■.  c.  I  B.  It  C 
In  an  action  upon  a  covenant  for  qnii>t  njvj 
an  assignee  who  has  convened  lands  aw^ 
him  into   pleasure  gronndB,  and  baa  emud 

Erovemenls,  unlen  the  special  damage  iixa 
is  declaration  Bpeciiiully.  Q>i«rt,  wbHM 
BIBted  be  could  tecovBr.  Ltait  r.  CampbtU.t' 
715, 

(E)   ASBIGNMEJIT. 

An  agreement  to  assign  a  Iraae,  is  suffioifl 

promised  to  be  paid,  on  an  agreemeut  to  pn 
lease.     Bemui  v.  MiichtU,  I  Law  J.  K.B.  », 


Although  a 
lutely  K 


tChil. 


for  himself  and  his  i«i^ 
repair  without  qualifieatian,  heislm 
repair,  notwi  lb  standing  the  pramiies  are  da 
by  lire.      BiUkvk  v.  Dimmilt,  S  Chit.  aofl. 

StmbU,  that,  in  a  declaration  charging  tbe 
nee  of  a  leaso  at  tbe  suit  of  the  letaor,  tbe  oi 
tbe  leasro  is  a  material  avenneni,  and  inrera 

In  a  dcclaraiion  by  tbe  eTrcotora  of  one  ofi 
lessors,  against  Ihe  assignee  of  [he  lessr.  it  is 
Bsry  for  the  plainliA  to  shew  what  estate  tll> 
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talor  had  in  the  pnmiSM,  althongh  the  ooyanant  waa 
with  their  teatator  alooe ;  for  theaaaignee  ia  charge- 
able only  by-  reaaon  of  the  priTitjr  of  eatate,  and  not 
hf  reaaoB  of  any  priritj  of  contract.  Wiggint  r, 
Afanim,  6  Law  J.  K.B.  93.  ^ 

The  aaaignee  of  part  of  leaaehold  premiaea  ia  not 
liable  to  tbecoTenanta  in  the  lease,  except  in  respect 
of  the  part  which  ia  asaij^ed  to  him. 

Bat  the  leaaor  maj,  in  the  firat  inatanoe,  aue  aach 
w  Biaignee  in  reapeet  of  the  whole ;  and  the  asaig- 
vee  moat,  by  hia  plea,  ahew  that  hia  liability  ia  con- 
fined to  the  particular  part. 

And  if,  aa  to  that  part*  he  ia  joint  tenant  with 
otkeri,  who  are  not  joined  in  the  action,  he  cannot 
a?ail  hiataalf  of  that  non-joinder,  except  by  plea  in 
ibateaunt  M<rcenm  ▼•  Dowton,  4  Law  J.  K.B. 
tU.  B.  e.  5  B.  &  C.  479,  a.  o.  8  D.  &  R.  S64. 

Ad  iction  on  a  eorenant  for  qoiet  enjoyment  aaay 
be  anintained  by  the  aaaignee  of  an  aaaignee  of  a 
lasaee  of  a  tarn  tor  yeara,  entered  into  by  the  leaaee, 
with  the  fivat  aaaignee  and  hia  aaaigna,  upon  the  as- 
Mgnment  of  the  term  to  him.  L<wt<  y,  CampbeU, 
STaant.  715. 

Uader  an  agreement  fer  a  lease,  containing  a 
aonrenaat  agatnat  alienation,  and  a  proviso  for  ra- 
eatfy  lor  breach  of  the  covenant,  tiie  lesaee,  after 
hariag  hem  in  poasossion  fer  many  years,  conveyed 
all  his  propertj  to  tnuteea,  for  uie  benefit  of  his 
creditors,  and  aobaeqoently  a  commission  of  bank- 
rapt  isaaed  minst  him,  and  he  waa  found  bankrupt 
Qo  tbe  trial  otan  ejectment  at  law,  it  waa  held,  that  the 
dead  waa  an  act  of  bankruptcy,  and  void  ;  and  that 
it  did  not  operate  aa  a  valid  aaaignment  of  the  leaae, 
and  waa  therefore  no  forfeiture.  On  a  bill  by  tbe 
taaigneea  for  the  specific  performance  of  the  agree- 
BMBt,tbe  Coort  decreed  that  the  aasigneea  were 
entitled  to  a  ieaae,  according  to  the  agreement,  on 
ftnenaiiy  entering  into  those  covenants  which  ths 
baaknipt,  if  aolvent,  would  have  been  bonnd  to 
totcrinto.    Powell  v.  Lloyd,  t  Y.  &  J.  S7t. 

(F)  Renewal. 

A  covenant  for  perpetnal  renewal,  doea  not  entitle 
(be  hiaso  to  a  similar  covenant,  from  assigns  of  the 
Isad  ia  aoheaqoent  leasee.  The  anbaeqnent  leases 
oeght  to  contain  a  recital  of  the  original  covenant. 
6«tafrNar  end  Company  <f  Ccppor  Mints  v.  Btach,  1 
isvj.  Chanc84. 

Covenant  in  a  lease  for  a  perpetual  renewal,  upon 
ttotiee  within  ens  t^cor  next  ofter  the  death  of  any  or 
titktr  ef  the  life  or  lioet ;  informal  notice  about  five 
years  after  the  dropping  of  the  firat  life,  with  an 
•Uegation  of  accident,  and  iniorance  of  rigbta ;  and 
a  regular  application  after  the  determination  of  the 
Msond  and  tbird  Uvea,  both  within  one  year : — ^lessee 
hekl  not  entitled  to  a  renewed  leaae,  determinable 
•a  either  three  or  two  Uvea,  with  a  aimilar  covenant, 
Wt  bill  retained  for  a  year,  with  liberty  to  bring  an 
at  law.  MmswU  v.  Ward,  1  M'Clel.  &  Y.  458. 


A  leaaee  who  haa  the  power  of  renewing  his  term 
npoa  giving  six  months  notice  of  his  intention  so 
to  do  before  its  expiration,  by  hia  preparing  a  new 
Isaae,  &c.  cannot,  though  he  give  notice  of  auch  his 
iaiootioii,  demise  the  premisev  to  a  third  person, 
beyond  the  expiration  of  the  first  term,  unless  he 
hss  prepared  a  new  leaae,  and  baa  endeavoured  to 
gat  it  executed.     Maekay  v.  Maekreth,  t  Chit.  461 . 

A  testator  baing  potaaaasd  of  a  leasehold,  subject 


to  a  nominal  yearly  rent,  under  an  ecclesiagtieal 
corporation,  (who  were  not  bound  to  renew,  but 
were  in  the  habit  of  renewing  every  fourteen  years, 
upon  tbe  payment  of  fines,  leases  of  houses  held 
under  them,)  bequeathed  it  to  A  for  life,  subject  to 
the  payment  of  all  finea  and  rente  aa  they  beoime 
due,  yearly  and  for  every  year,  and  after  tbe  death 
of  A,  to  B  absolutelr :  Held,  that  A  waa  not  bound 
to  renew  tbe  lease  during  her  life.  Capel  v.  Wood, 
3  Law  J.  Chanc.  91. 

The  renewal  of  a  leaae  upon  the  terma  contained 
ia  an  award,  which  had  been  twice  enforced  by  the 
Court,  waa  again  enforced.  The  Attorney  General 
V.  Clemente,  1  Turn.  58. 

(H)  Forfeiture. 

A  demise  may  contain  a  daoae  of  forfeiture, 
although  it  be  not  under  seal ;  and,  therefore,  where 
by  demise,  not  under  seal,  it  waa  stipulated  and 
conditioned  that  the  tenant  ahould  not  underlet,  it 
waa  held,  that  underletting  incurred  a  forfeiture. 
Doe  d.  Henniher  v.  Watt,  6  Law  J.  K.B.  185,  s.  e« 
e  B.  &  C.  308. 

Quare — As  to  the  construction  of  a  proviso  in  a 
lease,  that,  in  certain  eventa,  the  lease  shall  ceasa 
and  be  void,  and  the  leaaor  may  re-enter.  Dakm 
T.  Cope,  2  Ruaa.  170. 

It  was  covenanted  that  the  lessor  should  re-enter 
if  tbe  premises  should  be  extended  or  taken  in  exe- 
cution. An  extent  at  the  auitof  the  Crown  having 
issued  against  the  tenant,  and  the  lessee's  interest 
seized  : — It  was  holden  to  amount  to  a  forfeiture. 
Rez  V.  Tipping,  M'Clel.  544. 

A  lease  contained  two  conditions  of  re-entry,  the 
one,  that  if  the  yearly  rent  waa  in  arrear  and  unpaid 
thirty  days  after  it  became  payable ;  tbe  second  waa, 
in  caae  the  yearly  rent  waa  not  paid  at  Lady -day 
and  Michaelmas :  Held,  that  the  landlord  bad  a  right 
to  re-enter  on  non-payment  of  each  half  year's  rent: 
Held  also,  that  the  former  dense  only  contained  the 
description  of  the  amount  of  tbe  rent  to  be  annually 
paid.     Doe  d,  Rudd  v.  Oolding,  6  B.  Ma  tSl, 

Where  a  lease  is  declared  to  be  void,  in  case  tbe 
tenant  shall  commit  wsste  to  a  certain  amount,  the 
linestion  of  waste  to  that  amount  should  be  left  to 
the  jury. 

And  the  lessor  cannot,  in  such  a  caae,  claim  to  re- 
enter, merely  because  part  of  tbe  buildings  have 
been  pulled  down  and  substituted  by  others  against 
his  consent :  tbe  question  of  waste  to  tbe  specified 
amount  must  still  be  left  with  tbe  jury.  Doe  d, 
Darlington  v.  Bond,  5  Law  J.  K.B.  68,  s.  c.  5  B.  & 
C.  855,  s.  c.  8  D.  &  R.  738. 

A  corporation,  by  agreement  under  their  common 
0ea],  dated  24th  July  1811«  covenanted  With  £  to 
grant  him  a  building  lease  of  certain  g^nnd,  for 
ninety-nine  years,  as  soon  as  certain  houses  were 
finished  thereon.  E  proceeded  to  build  the  houses, 
and  on  the  21st  January  181f,  obuined  a  licence 
from  the  corporation  to  build  a  particular  house  as  a 
baker*8  shop,  which  he  proceeded  with  accordingly, 
but  put  in  no  shop-front,  the  space  left  for  it  being 
boarded  up.  On  30th  December  181f,the  corpora- 
tion, according  to  their  agreement,  granted  a  lease 
to  E,  containing  a  covenant  by  him, not  to  cut,  maim, 
or  injure  any  of  the  principal  timbers  or  walls  of  the 
demised  premises,  nor  to  convert,  use,  or  occupy 
them  into  or  for  any  shop,  &o.  without  the  ptevioos 


s  well  e 

en  tilled,   nc 
II,.glry  V.  f 


coauDt  in  writing  of  die  lenan.  their  mcceuon,  dpctare,  t)i>i 
be.  -,  lod  alao  K  praiisa  for  n-antry  an  in;  bread  be  ibsolutai, 
of  coiensnt  In  1BI4,  llie  bouu,  wLich  hid  baei.  J.  K.I3.  199 
left  unlio idled,  wu  completed   by  £  la  ■  priritA  I3ut  a  reci 

house,  the  tpsce  inlanded  far  the  shop  rroot  bein^       s  fnrreiiurv. 
filled  up  with  ■  bricit  will,  in  which  two  window*       Mortcraji  y. 
were  left.    The  houra  wh  occupied  »  •pririu 
dwelling  till  October  18(2,  when  E  tooV  out  (be  liu~ 
mentioned  brick  well,  end,  placing  a  iliop  window  If  ihe  dei 

in  iu  place,  cummenced  the  bueineuora  buker  there.       etfoct  of  the 

Held,  a  breach  of  ooTrntnt,  b^  which  a  Tarreituni 
waa  incarred  ;  and  tbal  the  original  licence  lo  build 
the  house  ■■  abaker'iiahop  had  no  operation  aaauch, 
■rier  the  leug  aiecated  contaiaiag  lh«  ahoTe  cot». 
niDla.  Dm  d.  Foamlling  Hotpital  t.  Eirini,  4  Liw 
J.  K.B.S3I. 

A  forfeiture  cannot  be  anforoed  in  leapeet  of  aa 
act,  which  of  itwlf  might  work  a  forfeiture,  but 
whiob,  hf  a  ■ubaoquentacl,  Jirpndered  Toid.  Thai,  Ifa 

where  a  leiae  conlained  aclauaeof  forfeitiire  in  cue 
Ihe  t<nin(  ihould  aasi^  that  leaae,  and  the  tenant 
did  auign  >t  to  tniiteea,  far  the  benefit  of  hia  credi. 
lora,  and  upon  this  deed  (treated  ta  an  act  of  b^nh- 
luplcj).  a  commiwion  iaaaed  a^iait the  tenant; — 
it  waa  held,  that  ihia  aaaignment,  turning  out  to  be 
Toid,  wig  not  auffiaienl  to  entitle  the  landlord  to 
enforce  it  aa  a  ground  of  fbrfeitute.  Dm  y.  Lityd, 
4Uw  J.  K.B.  139. 

If,  in  ejratment  againat  the  aiaignas  of  a  tenant, 
on  a  forfeiture  of  a  laaae  bjr  breach  of  corenant,  it 
appeara  Uiat  the  landlord  ao  acted  aa  lo  induce  tbe 
tenanl'i  aaaignee  (o  beliere  that  the  latter  waa  doing 
all  (hat  he  ought,  Ihe  landlord  cannot  tecorer,  al- 
though the  corenanti  be  actually  broken,  and  thrre 
be  neiihar  a  raleaae  nor  a  diiDcnaation  on  the  part  of 
the  landlord.  Dai  d.  Kvighl  y.  Roki,  llt.JtM.343, 
S.O.  CC.&P.t46.  [Abbott} 

Where  (he  Uiwr  of  plaintiff  had  demiaed  the  pr«- 
mieei,  with  a  right  of  re-entry,  if  tbe  buildinga  were 
not  finiahed  within  a  month  ;  and  the  Inacc  imme- 
diately after  aasigned  the  premiaaa.  in  truit.  to  as- 
cureanantinity  to  defendant.  Ibehuildinga  not  being 
completed  within  the  month,  tbe  Icaaor  adviaad  the 
defendant  to  take  the  ptemiiea  and  finiah  the  bnild. 
iogt,  upon  which  bs  purchaaed  the  original  leeaae'a 
iniareat,  and  proceeded  with  them,  but  Ihey  were 
uerer  completed  ;  and  upon  objeotiona  that  there 
waa  a  wiirer  of  the  forfeiture  after  it  had  accrued  : 
Held,  that  if  the  defendant  bad  not  any  prerioua  In- 
tereat  in  Ihe  premiees,  and  bad  been  induced  b^ 
tlie  leasor'a  adrice,  giien  alter  the  forfeiture,  to  par- 
cbaae  (ha  leaae,  he  could  not  hare  inaiated  on  the 
forfeiture  ;  but  tbe  axpreiaioo,  "  Uke  the  ptemisea," 
ulearly  relerring  to  an  intereat  then  eiisting, — tbe 
defandanl  not  haring  complied  with  the  condition, 
Muld  not  defeat  the  pliintiri  right  of  entry.  Ikt 
d.  SoTi  V.  Ekini,  1  n.  &  M.  t9.  [Abbott] 

Where  the  defendant  took  land  under  a  building 
lease,  and  coienamed  to  build  and  complete  certain 
bouaea  within  a  year,  but  failed  to  do  so  :  Held,  that 
tliis  waa  a  forfeiture,  and  wia  not  waived  by  hie 
baTing  caused  workmen  to  be  employed  in  finishing  and  third  bread 
thrin  alter  that  lime.  Dm  d.  KmiingloR  T.  Briiid-  tint  J  W  6ii,  d 
(«y.  -^  Law  J.  C.P.  3.  of  Septembor  U 

If  rent,  which  has  grown  due  after  a  forfeitara,  remove  oD' and 
be  accepted  by  tbe  landlord,  with  a  knowledge  «f  oDiar,  whwtc  ni 
the  forleitin*,  such  acceptance  is  a  rerini  of  tbe  the  piemiseB  di 
lease,  tbongh  the  olaoie  which  [iTSt  tbe  forfaitaie      back  a  load  of  d 


by  tbe  act  in  quealisn,  iLtlan 
ly  "  raid."  Armiliii  r.  Wnodmri,'. 
9,  B.C.  6  B.  JiC. '619. 
;8ipt  of  rent  after  an  ejeclmfnl  brou| 

r.  Sin.!,  1  C.  &  P.  346.  [Abboll] 

(K)    PLE*DtNO. 
.clBr.I,on.eXioutth.Vlap«.L< 

S<  J,  *.    ' 


generally  (hat  the  testator  wu  aelaad,  bu)  J 
aay  of  what  eatale.  On  motion  in  irmt  nfjud 
— Held,  that  the  ambiguity  wu  eumlbfll 
diet.  Harrii  t.  Bnan.  6  Law  J.  C.P,  US, 
Bing.  640,  a.  c.  1  M.  &  P.  633. 


rer,  will  intend,  that 
t  merely  equiltbly,  b 
'eil,  3  Law  J.  Chine,  i 


:  ill  ;    I: 


created.      Fntici/  •.  5rsll.  6  Ltit  j.  K-B. 

preniiaes,   staled,  that  the  ptiioiil  i< 
'  )ipputt«in»r"  '■- 


hold,  I 


eicepl  the  lut  il>;  * 


Plaintiff  demised  to  J  W,certsinpr.iiii«l 
from  the  a9ih  of  September  1809,  for  al"ON 
and  J  W  coTenanled  tiiat  he  would  not  hU'ii 
promisee  any  of  the  straw  which  durinf  * 
should  grow  upon  the  premiaea,  oia  >»' 
wheit-atraw  and  rye-slr»w,  or  sell  any  Ju^ 
should  arise  from  the  said  piemiwi;  mJU 
every  load  of  hay.whBBl-Btraw,BBiitve-M'»'i 
should  be  sold  from  the  piemtaet  dunnfl^ 
J  W  should  bring  lo  the  premiiu  ml  nrt 
dun^.  or  other  manure ;  and  iheplaiotig'nri^ 
tiiai  J  W  should  use  the  barns,  &c  ia  lit  I' 
before  the  eod  of  tbe  lona.  until  the  Ii'x^^' 
nfirr  (he  eipiniliooof  theeamB.wilboulpir' 
rent,  he  leaiiog  nil  [be  muck,  ic.  iriiinf  '<« 
corn,  IkB.  for  the  use  of  the  person  eiiiiil«^  <° 

Breach— First,  that  during  the  le«t.  "', 
the  iBtofMiT  18il,to  wit,oothe3Ditior» 
her  1  U*0,  J  W  did  sell  and  copvut  ""J;  '' 
]ireniises  a  large  quantity  of  straw,  nd  ^""i 
or  ryo  straw,  which  grew  upon  (he  fira  ;- 

■ lolhefiritjBBd, 


),and  before  the  lit  of  M"! 
imthe  premise.,  li;g«^ 
rye  straw,  wbicb  hid  S" 
^gthe  terD.,yotboaid.o 
gforaachloidofhayaa'i 


LEASE^(EvtDEHCE). 


tad,  tnii.llittaltboagb  J  Wh*dths<uaoftheb>nu 
until  tlia  lit  of  MiT,<ad  Ibough  ■  i;rs(tqu*ntily  of 
■tiHT.fair.&c.  did  grow  eLe.,7eChe(!idiiDll>-iTeths 
■una  upon  the  prnmiseft  for  ths  lufl  of  1h«  p«nons 
•ntilled  lotha  nid  laue.— Pl«>  to  lbs  fint,  SHond, 
■nd  third  bnich,  daDjiog  tbit  J  W  did  thi  tcU 
ilJegMl.  Fourth  jiIm,  to  remoTing  off  bj  J  W 
daring  ihe  uim  from  the  uid  ptemiMi,  thr  nato- 
titiH  of  b*T,  Jie.  i  thit  J  W  did  brinf;  lo  the  Mid 
pnmiK*  one  load  ordungroreiBry  lotid  othty,  &c.i 
and  demuTrer  to  tba  naidue  of  Iba  fourth  braicli. 
FirthplM,thitJ  Wdidlaa.ethaquinlitisiorduii^, 
&e.  according  to  the  indenture.  Sixib,  a  releaae  of 
■II  caoaea  of  action,  claima.  &o.,  aicept  auch  claim 
■a  plaintiff  had  in  rtapect  of  J  W  not  bringiag  back 
to  the  pnmiaea,  doag.&c.for  the  hay,  fke.  ramOTod 
after  the  t9Ih  of  Septamber  18V0.  DeDiDrrer  and 
joindar  lh«eia:  Hald,  Gnl,  thai  tha  vbola  of  tha 
fourth  braacb  waa  anairered  bj  the  plaa  thereto; 
and  that,  nmaequentl}-,  the  demurrer  lo  the  reaidua 
coold  not  be  aupported  ;  and.  aecond.  that  tha  true 
conalnielioa  of  ihiainatiumanl  ia,  that  tba  tarn  waa 
BOI  to  and  for  e*erj  purpo««,  until  tha  firat  of  Maj 
181 1,  the  raleaaa  la  not  tbm  therefor*  an  inairer  to 
all  demanda  in  tha  foartb  breach,  for  act*  done  dur- 
ing the  form,  for  it  ia  aipreaaly  limited  lo  auoh  la 
.  wera  done  before  tba  f9th  of  September  ;  eon- 
■eqnenllj,  aa  the  plea  doaa  not  anairer  all  it  pro- 
feaMBtoanawer,  it  ii  altogether  bad.  Saint  Cennaiiii 
'    T.  WilUm,  tB.UC.  «16,  a.  c.  3  D.  &  R.  441. 

A  laaae,  dated  the  i9th  of  September  1808,  b^  tba 
pUialiff  to  one  Todbuater,  for  fourteen  jeara,  con- 
(kined  a  corenant  lo  paint  outaide  twice  in  oil,  at 
two  differmt  perioda  in  arary  i«*m  jen*  of  the 

Mannar  once  in  the  couraa  ofeach  aeren  yearm  of  lbs 
•aid  tarm.  Tbe  leaae  waa  (aaigned  to  the  defrndont 
on  tha  S4lh  of  June  1S11.  Declaratioa  alleged  that 
tbe  defendant  continued  in  poMfaaion  to  tlie  end  of 
tbe  term—iia.  to  the  39tb  of  September  18tt,  and 
that  tha  defendant  did  not  paint  outaide  twice  in  oil 
at  two  different  perioda  in  eacb  aeien  jeara  of  tba 
term,  at  equal  interralaj  and  tbathedid  not,  in  like 
menner,  paint  inside  onca  in  thecourae  of  each  leren 
yeara  of  tbe  term.  Plea  to  that  part  of  tbe  breach 
wbieb  charged  the  not  painting  onlaidaBccoidiDg  to 
tbo  cof  anant— that  the  leaae  came  by  awignmeni  lo 
dafendaut,  after  the  Grat  Vno  yean  and  half  of  the 
(arm,  rii.  on  the  t4th  of  June  IBll  ;  that  the  de- 
fendant, before  the  and  of  the  drat  ten  yeara  and  a 
•luarter  of  the  aaid  term.  ria.  on  tbe  t9Ih  of  Sep- 
tember 1618,  aaaigned  to  C  A,  and  ibat  defendant, 
before  luch  naaignmenl,  tIi.  on  tba  lit  of  October, 
1811,  piiDted  the  oniiide,  and  again  on  the  1  at  of 
Anguat  IBIB.  painted  the  outride,  t*  required  by  tbe 
Gorenanl. — waa  held  badondetnnrrer,  fornot  ahew- 
ing  when  the  original  teeeee  painted  the  outaide,  ao 
aa  to  enable  tbe  Court  to  judge  wbeiber  the  paintinga 
wbicb  looll  pla«e  ware  done  at  due  interrali,  ao  aa 
10  afford  a  anSicient  and  eqoal  inierral  for  (he  fourth 
iwinling.  PIri  aa  to  the  not  painting  ioaide — that 
tbe  leaae  cane  by  aaaiRnmenl  to  defendant  on  the 
34tbof  June  1811,  end  tbat  he  auigneditloC  A, 
OB  tba  !9th  of  Septamber  1816,— held  good  on  de- 
nnrrar,  for  tbe  eOTeoant  to  paint  at  equal  intanrala 
did  not  aiteikd  to  tba  inaide  painting,  and  it  did  not 
appear  from  tbe  declaration,  ibat  tlie  original  laaaaa 
bad  not  painted  the  inaide  befota  the  uaignmant  to 
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deTendant.  ao  Ibat  the  latter  would  not  be  obliged  to 
paint  again  inaide  before  bia  aaiignraent  lo  C  A. 
BrotmlT.  mnltt.  SUw  J.  K.a.i9V. 

lo  an  action  of  coieoaot  by  tenanti  in  eommoB, 
for  not  repiiring  a  meMu>ge,  the  d  a  fen  dan  ta  pleaded 
that  tbelearwe,  after  Ihedemiae  to  bim,  and  prior  to 
the  breach  complained  of.  had  porchaaed  the  inleieat 
of  one  of  tbe  leaiora,  whereby  the  luuee  became 
tenant  in  common  of  the  premiaea  with  the  plaintil!a ; 

the  action  waa  properly  brought.  Gain  T.  C'elr,  S 
fi.  Mo.  5S4. 

A,  who  wai  leaaae  of  a  farm,  corenantad  witb  B, 
bia  leaaor,  to  eoDTsy  and  carry  all  inch  materiala  aa 
should,  at  any  time  during  the  continuance  of  tha 
■"~"     "■"  ^     '  ■  ihraahinp 


1,  be  required 
mill,  which  m" 
during  ibeconl 
oftheeaidA,a 


11   B    c 


inted   w 
.e  aaid  it 


..  for  tbe  uae 
e  period  from 


tbedateoftliedeed, 
the  term,  be  began  to  proiide  the  oeoaeaary  tnate- 
riala  for  erecting  the  mill ;  and  whilit  it  waa  in  pn- 
■eeulion,  A  deaired  Lim  not  lo  erect  the  aame,  bnt 
to  refrain  from  ao  doing  until  be  abould  be  requeated 
by  A  ;  and,  lutly,  a  plea  uf  leare  and  licence  during 
the  term.  Upon  apeeial  demarrer.  it  waa  betd,  that 
both  theaa  plaai  were  inaulfieient.  Csrdvml  T. 
ifxNl,  8  Taunt.  ^96,  a.  c.  3  B.  Mo.  660. 

To  a  declaraiioD  for  not  using  premiaea  in  a  bus- 
bandlilie  manner,  a  plea,  that  the  fencea  became 
out  of  repair  by  natural  decay,  end  that  there  waa 
not  proper  wood  wbicb  defendant  bad  a  right  to  cut 
for  rapairing  the  earns,  and  tbat  the  plaintiff  ought 
to  hare  ahewn  that  there  was  proper  wood  for  the 
purpoae,  which  ha  neglected  to  do,  wiiboutaterring 
t  request  to  plaintiff,  or  a  cuatnm  of  the  country  in 
Ibia  reepect,  ia  untenable.  WhilfitU  r.  W'tidan,  t 
Cbit  685. 

Action  for  a  brracb  of  corenint  for  quiet  enjoy- 
mtnL  The  plaintiff's  assignee  of  the  lease  waa 
ericted,  and  himsslf  put  to  coata ;  in  an  action 
against  him  by  the  aaaignee  for  the  eviction,  he 
muat  ahew  by  whom  ths  assignee  was  aricted; 
hence,  therefore,  statins;  gsnenlly  tbat  a  third  per- 
son waa  aaiaed  in  fee  of  the  premiaea,  and  that  the 
aaaignee  waa  evicted,  is  sufficient.  Stmhli — tinder 
the  Kord  "  demise,"  tbe  leasee  may  maintain  an  ac- 
tion of  corenant  againat  the  leaaor,  for  not  haTing 
auffici  em  power  to  demise  for  the  whole  term,  where  by 
plaintiff  waa  put  to  eipaoae  in  procuring  a  better 
title  for  the  whole  Urm.  Frtatr  r.  Slay,  t  Chit.  646. 
(L)  Etidence. 

The  inrolment  of  a  lesse  under  the  1  &  t  Geo.  4, 

0.  5t,  s.  8.  does  not  dispense  with  proof  of  the  eis- 
cution  of  tbe  instrument.  JsnliiiTt  r.  Biddulph,  1 
R.  &M.339.  [Beet] 

An  heir-ai-Iaw  producing  a  leaae  granted  by  an 
ancestor,  oiuler  whom  he  claims,  although  it  is  to  b« 
used  aa  eridenca  against  bia  right,  is  esiopped  from 
disputing  the  due  execution  of  the  inatrumeui.  Dm 

1.  Ti.J.1,  ,.  B™„..,.  .  C.  S  p.  «!.  (B.JI.J] 
In  an  action  for  rent  of  land  Terbally  let.  on  the 

aame  terms  as  the  former  taoant'a  lease,  auoh  teas* 
mast  be  produced    properly  stamped.     Turner  T. 
Pwar,  1  M.  &  M.  131.  [Tentarden] 
A  leasee,  who  eiecnles  ths  countetpait  of  a  lease, 


LEATHEB.— LEGACY— (CoKSTKucTioB  of). 


>t  ditpats  iu  idnuiibility  In  aTidesM,  or  ia- 


LEATHER. 
A  dMitntioD,  ID  ID  MtioD  i^JDit  tbs  daftDdsDt, 
on  Ib«  t  Jio.  1,C.  IS,  1. 38,  (brhiriig^in  hiBhoim, 
Id  ttt.,  within  Ac,  iwo  bid«  of  iMlhar  Wora  Ihay 
bud  ben  walod  at  Lsadnliill,  &c,  na,  cm  notion 
in  Bireat  of  jodgmant,  boldan  anScienl.  RaoiU  }<iJ 
raFn  T. ,  t  KoD.  rrS,  a.  B.  1  BuiT.  497. 


LEGACY. 

[Sea  EXBOTTOB  AMD  ADHINISTIIATOil,  aod  WlU..] 

(A)  CONtTBDCnONOP,  IN  eiHIKAL. 

(B)  Who  TAKE  *S  LlOATEU. 

(C)  What  PaorMtT  PASSU. 

(D)  Wbat  iNntMTvisn. 
(.)  JAKixla. 

(fc)  F^r  Uf,. 

(E)  SnR  VIVO  San  IP. 

(F)  SPEcina 

<G}  ACCCMCLATIVI. 

iH)  Vested. 

(1)    COMT^GENT. 

(K)  Cohditional. 

<L>   On  WHATPROFEnTr  CRAKOCABLl. 
(M)  Ir-THKT  DPOI.. 
(N)    iNVESTMl-ITOr. 

(O)  Adatement. 

(P)  Where  a  Satiiiactiom. 

(Q)  Payhekt. 

(R)   AOEHPTION. 
(S)   LAPtGD. 
(T>  VotD. 

(V)  Residue  OR  SDnn.DB. 

(W)  Legacy  Doty. 

(X)  Rionn  of  LBOATCEf. 


(A)   C0NSTBU<n'ION  OP, 

A  tealitoi  ditMls  ibat  bil  UnatarB  ahall  stud 
posseiiwd  of  a  orrtain  aura  of  stock,  apoB  tnit  for 
D.  until  Daball  bave  tlUined  hia  ageof!»  jean, 
iriih  adinction  ibat  tbaj  aball  traaafrr  tbaalook 
[o  D  aa  aoon  aa  tbay  in  Ibair  diacration  Ibink 
ptopcT,  and  tfaat  it  ibiU  aink  into  tlis  midue,  wbieh 
is  ;ivcn  OTar  in  caao  D  diea  without  lawful  iaans 
borori-bareceiiea  thabequeat :  Held,  tbit  tba  rigbt 
lo  Dis  diTidendi  wliich  accnie  before  D  bai  ittiiaed 
bis  age  of  Ij  jrara,  or  his  bad  *  tianafar  Badt  to 
tiiin,  ia  auapeaded  to  go  finillj  iIouk  nilb  tba 
ta],i(nl.  Gotim  v.  Rvtbtrjari,  %  Law  J.  Cbano.  iO. 

A  Ceauior  bacguFBtbed  S,500L  slock  to  tniataca, 
upon  treat,  to  pajr  ibc  diTtdenda  to  bis  ion  fbc  life, 
lud  in  oiaa  ba  abould  marrj  anj  wamaD  with  ■ 
loFtuDa  of  lOOOL  that  Ibe  Block  should  ba  aatlled  on 
lior,  and  tba  isiDs  of  lucb  mirH>e« ;  and  in  cua  of 
bia  sod's  deatb,  laiving  do  iaaoe  of  bis  bodj  law- 
fullj  b^ottan,  ba  g»a  tba  slock  orat  to  raiious 
pi'raona  ;  and,  finally,  bit  ba(|neathad  tba  midue  to 
A  '  Tba  leitBtoi'a  run  marriad  a  wodhid  who  had 
Dot  a  ibouiand  pouDds  fortune,  and  diad  leanog 


Held,  ibat  tba  words,  "in  ease  of  bis  loii'i 
deitb,  laiTing  iuije,"  could  not  be  conilrDFil,  io 
oua  of  hia  Bon's  dutli  leaTiDii;  mtli  iaiue  ;  ami  that 
tba  baqnaat  orgr  did  not  take  eflcct,  Anita  i. 
Wnd,  4  Liw  J.  CLanc.  9B,  a.  o.  1  Ruu.  160. 

Tbittbs  BOB  did  not  lako  ■  oTiaii  eaUU  Uilii 
the  fund: 

Tbat  tbe  imd*  of  tin  aou  did  nol  taka  idj  iaHnU 
onder  tba  baqtuit ; 

Tbit  tba  stook,  ss  not  apecificilly  diipoied  of, 
fall  into  iha  reaidUB,  nod  belonged  to  tbe  raiduirf 
lentae.  Grant  t.  Bard,*  Law  J.  Chwio.  99,a.a. 
1  Roas.tei. 

A  taalilor,  iftai  giving  two  annuities  ud  aoma 
lagacies,  dariiM  all  lliu  rvat,  leiidue  and  remainlci 
of  fail  fraafaold,  copyliold,  sod  leasehold  calalea,  aa4 
ill  bil  Block,  uteMlla,  funning  iin|>teinaBti.  and  Ik 
nat  of  hii  real  or  peisonal  properly,  lo  IrniLaa 
DpoD  Imat  for  bia  four  children,  and  directs  Ibam 
lo  cany  oa  hia  fknainK  ti«de  far  tlio  benefit  oF  thna 
ebildcal :  Held,  that  the  onauitiva  and  legiciei  pre- 
Mdiag  the  davue  of  the  residua  of  the  frMholdi, 
&e.  Bra  cbargBil  npon  the  freehold!  and  copybridi. 

jmtja,  The  bequest  of  llie  stock,  Uts.  ia  i\*ait. 
The  WMtoBB  eould  not  earn- on  thefenning  biuiaen 
at  tba  liak  of  iBpteea.  Colt  T.  TttTnjr,  <i  La*  J. 
Cbano.  101. 

!   by  eipreaiitij  in 


of  hia  aialara,  he  exjin': 
bia  the  testator's  seriD  lit 
•ad  that  B  sfaovld  live 
take  care  of  Iben  and 
codicil,  ha  directed  llial 
be  paid  lo  B  balf->'eiTl> 
of  bia  two  aiilaiSi  and 
Bsd  his  tiro  liatan,  tlie 
Held,  tbat  the  leg^y  Ri> 
DOtale^iaoy  girea  to  h. 
so  aa  to  ooDvsit  ber  inlo 
tbeBeitofkJD.bulthai 
of  eiecutors,  look  the  i 
after  tbe  death  of  the  It 
vicea  lor  wl 


<h  his  two  sii'lera,  aad 
if  properly  ;  and  by  i 
I  luieresc  of  SUUI.  sboi^ 
i  wages  for  inking  can 
t,  alter  tbe  death  ef  B 
)I.  sliould  b*  paid  Id  P: 
lo  D  by  tbe  codicil,  was 


'  of  tbe  residue  fa 
,  in  Ibeir  cbanciw 
lenebciilly.  TtiM 
!.  though  the  Mr- 
len  IS  wages  covU 
longer  be  parTonnrd,  1)  rduIiI  be  still  enutlnd  Wv 
I  JBlereft  of  SOOI.  Uurm^  her  life.  UatrsMT. 
oru,  3  Rubs.  135. 


Bubjecl  tbetato,  to 
life,  and,  after  his 
lesBebold  premises 


laud  posseBaed  ol 
trusts  for  the  sonaoi 
of  those  iruaU,  for  A 


faeld  by  leaae  from,"  &c.  to  iho  sane  pt'ison*  »ho 

tioDi  lo  parforni  tka  loienauta  oonlained  "  io  tbe 
warn  ^m»,  or  107  leuM  hcreaAer  "  to  ba  proevrad, 
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to  nllMt  out  of  tha  renta  i  conpotool  mm  for  to< 
vewing  th»  lona,  md  to  renew  tba  Bune  froai  lime 
totime.  Aftrr  the  data  or  hi*  will,  A  luTTCDduwl 
tke  eiidiTig  lewa,  and  obiminsd  ■  renewed  leue  : 
Held,  that  tfaii  lenawed  laue  puaed  bj,  and  wa« 
iohjert  to  (ba  Iruata  of  hiawill. 

ThB  lease  hid  baao  oguttly  renawsd  utrrj  leraa 
jwt,  and,  ia  Pebrnarr  IB05,  wai  renewea  bj  the 
tenait  for  life  noder  the  will  of  A;  in  181 1.  sn  ei- 
arUlmt  fiae  wsa  demanded,  and  no  renewal  took 
place;  and,  ia  1817,  tha  warden  of  the  hospital  ei- 
piearij  nftiied  to  reoew  ;  the  Ipnint  for  life  died  io 
JaDDirj  1819,  and,  in  the  follawing  Februa^,  the 
>«>aiD>Jer-raan  renetred:  Held,  that  the  remaiader- 
Bao  was  entitled  10  receive  out  of  The  issete  of  the  te- 
nant for  life  the  amooni  of  whil  wooM  have  been 
reaKinable  fines  for  renewal  in  February  18II,  and 
Fetmnrj  1819,  iBbjeoi  to  a  proportional  abatement 
for  (he  period  which  inleneaed  between  the  dsath 
o(  tha  tnnt  for  life  and  the  renewal  in  Febmarj 
1819,     Cultgravt  1.  Mavhy,  1  Ran.  SS8. 

A  leAiior  b;  hi«  will  directed  that  his  real  and 
peraoDal  exiite  aboutd  ba  sold,  and  the  prodoce'to 
H  inm ted  in  the  poblic  fond*,  end  is  the  nimea  of 
tnnteei  Ibr  faia  son  and  daoghter,  and  [wo  others. 
Dinctiona  were  giren  as  to  aucceBBioa  in  cases  of 
death  without  iHoe ;  and  if  all  the  legatees  sbould 
die  under  a^.  and  without  iasue,  the  property  was 
to  CO  orer  to  fi,  C,  D,  &  E,  and  their  heirs, 
"which  four  persons  tbe  testator  appointed  aa  his 
Ter^tbingwasdul;  perfonned 


9  persona,  for 


lol*  3  tad  4  im  G-     JUocMnMai  r.  Barbtr,  1  B 


Tely,  amount  to  a  pieaent 


irill ;  I 


also 


BMCDtDia,  "in  addition  to  tbe  sbon 
which  be  rwioosted  those  two  friends 
of  501.  each  ;"  he  also  requested  F  snd  G  to  act  as 
fuirdisna,  in  cnnjuaction  n-itb  B,  C,  D,  and  E,  for 
the  care  of  tbe  Misonsand  property  of  the  legatees. 
Tbs  will  was  duly  attested,  bnt  there  waa  an  nn. 
alteated  codicil,  thalifeilherof  the  eieentors should 
rsfaae  to  accept  the  truBt,  snd  act  aa  executor,  the 
bequest  of  property  to  every  such  pereon  wss 
totally  annulled;  the  testator  died,  and  tbe  will 
waa  ptured  by  B,  C,  and  D  only  ;  £,  F,  and  G  le- 
nonnced.  Part  of  the  teal  eatale  haring  been  put 
up  to  sale  in  four  lota,  waa  purchased  by  Q,  againat 
whcm  a  suit  was  instituied  in  Chancery  to  compel 
bim  tn  complete  hia  purchase.  It  was  decreed  by 
the  Coort,  that  tbe  codicil  was  not  to  be  considered 
n  part  of  the  will  with  reference  to  the  real  rstate, 
bnt  that  the  rest  of  tbe  will  ought  to  be  esCabllihed, 
and  tbe  trusts  performed ;  and  upon  reference  to  the 
Haater,  it  waa  found  that  the  contract  of  purtbaas 
entered  into  by  0  was  for  the  benefit  of  tbe  legatees 
<wbo  were  inftnts).  Lot  1  was  then  couTeyed  by 
Iraaeand  appointment,  and  release,  from  B,  C,D,  £, 
F,  and  G,  to  T,  in  amiideratian  of  I.OOOi.  Lot  «, 
bj- lease  and  appointment,  and  release  frtxn  B,  C, 
«Dd  D,  to  T,  for  1,3001.,  (T  declaring  by  another 
deed,  that  the  conaideralion-money,  mentioned  in 
the  two  first  deeds,  belonged  to  G  ;  that  the  name 
efT  was  only  used  ss  «  trustee,  and  that  T  stood 
•ciaed  of  tbe  premiiefl  in  trust  for  G).  Lot  3,  by 
lease  and  sppointment,  and  release  (rom  B,  C.  and 
D.  to  G,  u  lbs  use  of  G,  for  4,0001.  Lot  4,  by  lease 
and  appointment,  sud  release  from  B,  C,  D,  E,  F, 
■ndd,  toG,  to  the  nse  of  G,  for  3601. :  Itwasbetd, 
A«  by  theaa  conreyances  the  legal  silats  in  lota  I 
•nd  t,  wBi  well  rested  in  T,  and  the  legal  esUte  in 


dispoaitios,yetit  may,  upon  the  construction  of  tha 
whole  will  taken  oollecu'     ' 
bequest.  Limn 
A  peouniaT] 

■agacy  :  Suab  a  legacy 
doe*  not  (ail  by  the  hilnra  of  tbe  seourity  upon 
which  it  is  given.    FoioUt  t.  If  illoujUy,  4  Law  J. 

Where  5001,  ia  beqnsathsd  (o  A  &T  bar  life,  and 
at  her  death  to  be  divided  into  portions,  as  she  sball 
diraot,  for  the  benefit  of  ber  ohildiea,  and  if  aba 
die  before  tastatrii,  then  to  be  equally  divided 
amongst  her  children  ;  Held,  that  tbe  children  of  A, 
living  St  ber  decease,  were  the  only  objeoM  of  tha 
power,  and  as  such  entitled  to  a  ahare  lapsed  by  tha 
death  of  a  child,  to  whom  it  had  been  appoiDled. 
Knintdy  ▼.  Kingiim,  tJ.&Vt.  4.11. 

A  teatatorbei)usatha"to  his  wife  certain  person^ 
property,  which  be  desirsa  may  be  distributed 
amangst  his  children,  upon  the  youngest  attaining 
the  age  of  twenty-one  years,  at  her  and  his  eieeu- 
tor's  discretion,  aocb  part  being  reserved  for  bar 
use  as  might  be  thought  convenient,  and  at  her 
death  to  be  diiided  as  above  direcled"  :  Held,  that 
Ihese  words  express  no  gift  to  the  children,  but 
merely  oonferon  the  wife  and  eieoutorsa  power  of  un- 
equal appointnient,*Dd,  there  fore,  thatchildren  dying 


tba  whole  property,  though  the  wife  retain  a  part 
for  her  own  use  ,dnring  ber  life.  Fi>rd  *.  Ravliiu, 
1  Uw  J.  Chanc.  170,  s.  c  1  S.  &  S.  SIS. 

A  testslor  bequeathed  a  leasabold  to  bis  wifs  for 
life,  with  a  power  of  diqioaiog  of  it  at  ber  decease 
to  any  one  of  bis  tknii\y ;  she  survived  berbnebsnd, 
sod  by  ber  will  bequealbed  all  ber  leasehold  pro- 
perty, moniea,  tto,  and  personal  estate,  upon  canain 
trusts,  (subject  to  her  debts  and  legacies)  for  tbe 
benefit  of  J  G  who  was  a  relation,  but  not  one  of  tbe 
sen  of  kin,  of  tbe  testator :— Held, 

That  the  will  of  the  wife  was  a  good  execution  of 
herpowar  to  appoint  tbe  leasehold  ; 

Thet  she  might  appoint  to  one  wbo  was  not  on* 
of  ifaensxt  of  kin  of  her  husband  : 

Tbst  if  no  appointment  bad  been  made,  tba  neit 
of  kin  of  the  biuband  would  have  taken,  Graal  r. 
Lynoet,  6  Law  J.  Chanc.  139. 

A  bequeai  to  a  feme  corsrt  "  for  hsr  own  oie,  and 
at  her  own  diapoaal ,"  vests  in  her  as  aeparata  eatat*. 
Pritchirrd  r.  Amet,  1  Turn.  tii. 

A  testator  gives  hia  property  to  hia  wife,  and 
after  hsr  destb  beqaeaths  and  devises  it  to  tmstses, 
who  are  to  inveat  it  in  secocitiea,  snd  to  pay  tbe 
intpreat  to  bis  daughtem,  Jans  and  Eliia,  in  equal 
shares,  and  alao  to  pay  to,  or  apply  for  the  bsoefit 
of  hi*  grandson  (Eliza's  eldeat  son),  lOOf.  annually, 
when  be  attains  twenty -one;  and  before  that  period, 
such  part  of  the  £001.  bequeathed  to  bim,  ss  they 
may  judge  proper  :  in  a  subsequent  part  of  bis  will 
he  gives  his  daughters  power  to  dispose  of  tbe 
moieties  ofbis  property,  of  which  they  respectively 
took  the  interest,  in  brour  of  their  reapectire  chil- 
dren or  grandchildren,  except  that  4O001.,  part  of 
Eliia't  ahare,  out  of  which  tbe  interest  to  the  grand- 


312 


LEGACY— (Win 


■on  ia  to  iriM,  ind  wliicb  Ji  to  be  that  graiidaon'a 
propertj  :  Held,  (bat  the  gnudiou  ntt  not  fulilled 
lo  any  p»rt  of  tbe  tOlll.  i-yeir  lill  be  attainiid 
tKeniy-ona.  ind  ibal  the  iOOOl.  doet  doI  bacums 
noynble  (ill  iha  death  of  hit  iDOtbsr.  Liutuy  v. 
LivtMv,  6  Uw  J .  Cbanc.  13. 

A  [eaUtor  b«qiipalha  lo  hia  wife  cailaJD  beneEta 
(ineludii)^  a  leaaebold  bouae  whicb  be  inbabiied), 
listing,  Ihat  be  conaiderEd  tbac  wbat  be  bad  giren 
beT  vould,  irilb  ber  ona  propartj,  mika  up  ibOOl, 
a  y«r{  in  fact,  tbe  ini:oiaa  prorided  far  ber  fell 
sbon  oflbal  aum  bj  aeTeral  buodred  pouQiia  :  Held, 
tliat  abe  wia  entitled  to  liire  ber  income  mide  up 
to  tMOI.  oal  of  tbe  general  ■asat*  of  t)ia  teauioi : 

Tbal  the  yearl;  value  of  tbe  leaaeboid  bouae  waa 
not  lo  be  included  aa  part  of  tfaa  15O0I.  rmur  r. 
Tmar,  6  Lav  J.  Cbinc  1B«. 

Wbere  tbe  deviaee  wu  directed  "  to  provide  for 
the  two  diugbtara  of  1117  cbild  H  E,  tii.  S  E  and 
E  E"  :  tbey  were  boidan  to  take  no  benefit  uudai 


thai 


I  T.  Almc 


1  Ruai 


509, 


nuity  of  bl,  per  •DDum,  and 
be  made  riecutor  and  reiid 


1  Kuaa.  .^11. 
(B)  WiioT, 


lS  Leoateeb. 


Beqaeat  of  ■  sum  ofniODe;  to  A,  withagiFt  over 

deoth,  to  their  cbildien.  Ooe  of  the  daugblar*  be- 
ing deed,  without  leering  iaaua  :  Held,  thai  the 
children  of  tbe  other  daughter  irere  entitled  onlj 
(0  a  moielr  of  tbe  legacy.  Tanifra  t.  Ptrla,  4  Lair 
J.Cbanc.  8I,B.  e.  t  S.  &  S.  3B3. 

A  gift  of  one  ihilliog  tO  a  brotbei  followed  by  a 
direction,  to  pay  him  a  certain  aum  annually,  if  ba 
ahould  Hier  be  unfortunate,  doea  not  make  bim  a 
legatee.     Tauiin  t.  Perk;  1  La<r  J.  Cbanc.  79. 

Wbere  J  S,  irhobad  contracted  a  marriage,  which 
W9I  Toid  ab  initio,  and  hid  from  ibat  marriiga  one 
NOD,  made  hia  will,  and  gave  the  reaidua  of  bia  per- 
iioiial  eatate  to  all  hia  children  by  bia  reputed  wife  ; 
Ht<ld,  that  a  ion  bom  at  the  time  of  tbe  making;  of 
the  wilt,  having  tbe  repuUlionofbeiDglbeteiUtOT'a 
child,  Kaa  eotillrd,  although  illegitimate.  Baylty 
V.  SMthum,  1  Law  J.  Chane.  Sb,  *.  c.  1  8.  &  S.  78. 

A  teatatoi  bequeatlii  tbe  sum  of  *O0i.  sterling  to 
fBch  of  Ilia  aiater'i  cbildran  that  may  be  alive  and 
ovided  for  by  roarriago  at  her  death  ;  and  in  a 
.1  paaaiga  of  hie  will  adda,  "  I  have  left 

-itrr'acbildreo, that  they  may 

ne  tbe  prey  of  unpriaeipled 

n  :■'  Held, 

I'batthitwM  ibequeillodioghteraoDly,  and  not 


Thi 


Dvided  for  by  marriage"  1 


■ubject  to  tlie  father 
iheagenf  iwentj-dt 
living,  wht>n  ibo  eld 


iLerfoi  lilSpOT 
ihey  irrin  u 


tbe  lifetime 
at  the  time  c 
T.  Bull  t,  I  L 

"  Uirful 


the  tealatrii'a  deatb,  will  take.  Trttf 
fj.  CbiDc.  113,  a.  c.  iS-JvS.  lei. 
sin,"  Biiplied  to  penonal  pto|»nj, 
of  kin.''     Hflj/w  V.  Hai,«,  <i  Ua  3. 


daughter  an  an- 

■y  legatee,  "  to  take 
r,"  it  vai  referred  to  tbe 
to  ba  allawad.      Broad  v. 


aalairii  bequeath*  a  legacy  to  aucb  peisom 
aughter,  Alts.  Salmon,  ahould  appu.ut ;  id 
rauit  of  audi  appointment,  to  Mr*.  Saliuon  f 


of  any  appointment,  aa  are  herein  he  fore  reepecmely 
declared  md  ennlained.  of  and  coneerniug  the  oA 
several  bareinl* fore-mentioned  trust  auma,  for  tin 
•epiTaienBeaod  henrfiiofmy  aaid  daiigliieia,  Mary 
Ann  Salmon  and  Margaret  Gwjnne  respeilivsly, 
and  tbe  benefit  of  Buth  appointee  and  appointeet.  o( 
such  other  person  >ud  personx,  in  default  of  anyip- 
poiotment,  or  as  near  iheretu  is  lbs  deaibs  1  '  - 
ties,  or  other  interiening  ci 
and  allow."  Itisula  married,  and  died  ir 
trii'a  liTctime,  leaving  an  only  cbild  ber  surTiviag : 
Held,  tbat  tbe  cbild  was  entitled  to  the  legacy. 
Hatdvieli  T.  Thuruon,  (i  Liiw  J.  Cbano.  IS*. 

Under  a  bequest  of  a  residuary  fund  to  the  teiM- 
lor's  first  and  second  cousins,  and  tbe  children  of 
his  kinsman.  Ceo.  Charge,  which  children  wen 
fiisl  cousins  of  the  testator,  twice  removed,  all  (ler- 
SODS  Tslaied  to  ibe  teatator  in  the  degree  of  KCund 
couain  are  entitled.  CUar/^t  v.  Go«dytr,  S  Rusa.  1«. 

A  letiattii  hrqueaths  tbe  reaidue  of  ber  perMuil 


B  deaibs  of  par- 


A  duriDg-  her  life  ;  and  from  and  after  ber  death, 
lo  par  the  ioterest  thereof  to  B,  duHng  his  life> 
and  from  aoil  after  his  decease,  to  transfer  tbe 
Iruac  monirs  lo  aucb  of  tbe  leatatrii'snepbewa  and 
nieces  ai  should  he  then  living  at  tbe  lime  of  B's 
daeeiM:  tbe  testutrix  dies;  then  b  di»s.  aad 
aderoards    A    dies:    Hrld,  that  all  the  nephe^a 


idiugbter,  who  wisa  widow  at  her  mother's 

deetb  of  B.  ilioii|;h  not  living  at  tbe  dralh  of  A, 

isenlilleil  to  ber  legacy  of  400i.     Dv.„baT 

were  eDtilled  to  lake.     .V*(fto-B™d  v.  Hait,  3  Law 

'D,  4  Law  J.  Chaoc.  rd. 

J.  Cbanc.  l:>9. 

strii  gives  a  fund  to  her  daughter  for  life. 

P  S  buviug  two  daughtera,  named  Selina  and 

ir  B«  ahe  shall  appoint ;  and  in  default  of 

Mary  Ann,  A  bequeaibeJ  a  legacy  10  SopM'  SllU. 

lenl,  to  the  laalatrii's  next  of  kin,  to  be  » 

daughter  of  H  S.    There  wia  evidence  to  shew  that 

itereit  at  tbe  leswtrix's  deatb.  eicept  ss  to 

Selina  was  llie  (wreon  meant  -,  but,  the  oiberdaugbter 

.  thildrin    of  the  daughter;  tbe  daughter 

being  an  iufanr,  a  reference  iris  directwl    lo  the 

ied  withoDt  issae,  and  without  baring  ap- 

Uutei,  to  inquire  who  was  the  legatee  iDteoded  by 
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tbe  deMri|itioii  ia  (ke  wilL    Still  r.  HoUir,  6  Mad. 
19S. 

(C)  What  Property  passes. 

A  bequest  of  *'  all  such  smns  of  moDey  as  sbould 
be  owing  to  tbe  testatrix  at  the  time  of  ber  decease 
from  G  B"  does  not  pasa  a  distribotiYe  shaie  of  tbe 
assets  of  an  eaute,  to  which  at  ber  death  no  admi- 
nistration bad  been  taken  oat.  Collitu  v,  Doyle,  1 
Ross.  1S5. 

Dugdate's  Monaiticim,  Vomnday  Book,  and  the 
Statt  T rte/i,  will  pass  under  a  bequeat  of  tbe  testa- 
tor's law  libraiy  and  books  of  antiquities.  Wallace 
T.  BujfUon,  4  Law  J.  Chanc.  74. 

The  term  *'  legacy"  will  pass  real  as  well  as  per- 
sonal property.  Hope  V.  Taylor,  t  Ken.  9,  a.  c.  1 
Burr.  868. 

&aiA/e~ Stock  in  the  public  funds  will  in  general 
pasa  ander  a  bequeat  of  $§curitiesfor  money,  Beeeoby 
T,  Pack,  t  Law  J.  Chanc.  17,  s.  c.  1  S.  &  S.  500. 

A  testator  bequeatha  in  the  followiog  words: 
First,  at  my  death  1  give  and  bequeath  to  Susannah 
Jane  Kendall,  my  beloved  wife,  the  sum  of  150/. 
per  annum  during  her  natural  life,  aa  I  am  empow- 
ered to  do  by  the  will  of  my  late  beloved  father 
William  Kendall,  bearing  date  the  6tb  of  April  1816, 
to  be  paid  by  the  executors  of  the  said  William 
Kendall  deceased.  Secondly,  I  alao  bequeath  to 
my  laid  wife,  all  moniea,  goods,  chattels,  clothing, 
&C.,  and  my  property  which  may  remain  after  pay- 
ing the  charges  incident  to  my  funeral,  and  auch 
debts  as  1  may  owe  at  my  death  :"  Held,  that  these 
words  carried  stock,  to  which  the  testator  was  en* 
titled,  and  tbe  whole  residue  of  his  personal  estate. 
Kendall w.  Kendall^  6  Law  J.  Chanc.  111. 

Under  a  will  by  a  teatator,  bequeatliing,  after  the 
death  of  certain  annuitants,  a  sum  set  apart  by  tbe 
Court  for  payment  of  them ;  or  of  such  part  of  it  as 
•hottld  not,  by  reason  of  their  deatha,  have  beeu  as- 
signed or  transferred ;  a  aom  ordered  to  be,  but  not 
setnally,  transferred  on  the  death  of  an  annoitant, 
WM  holden  not  to  pass,  itooper  y.  GoodwiM,  1  Jao. 
374. 

Bequest  by  teaUtor  of  19/.  to  J  H,  and  after  spe- 
diie  bequeftta  of  certain  of  hia  goods  to  different  per* 
MBS,  bequest  to  J  H  thus:  *'AI1  my  other  effects 
I  will  to  J  H,&o.  to  be  sold  for  his  benefit:"  It 
«ss  held,  tbat  J  H  waa  entitled  to  aU  the  residue  of 
the  testator's  firoperty,  including  money,  &e. 
Beanm  y.  Wigginton,  6  Mad.  1 19. 

Tbe  wosds  "  household  effects,"  in  a  will,  include 
sveiy  thing  placed  in  the  house  for  use  or  consump- 
tion thereiD,  or  for  ornament  to  it.  CoU  r.  Fittge- 
raid,  1  Law  J.  Chanc.  91,  a.  &  1  S.  &S.  189. 

A  testator  bequeaths  to  A  '*aU  his  monies  ia 
bead,"  and  to  B  all  his  monies  out  at  interest,  on 
laortgage,  notes  of  hand,  or  any  other  security :  A 
is  entitled  to  monies  of  the  testator,  which,  at  his 
death,  wera  is  tbe  hands  of  a  peraon  who  acted  as 
hia  banker,  and  who  paid  intereat  for  them. 

A  devise  of  filming  stock  does  not  per  ee  pass  grow- 
ing crops.  Vaitey  v.  Reynolds,  6  Law  J.  Cbanc.  17f  • 
A  bequest  of  personu  property  may  be  a  general 
disposition,  although  accompanied  with  espressions 
iavonring  a  more  limited  construction,  and  pointing 
osly  to  a  particular  surplus  beyond  the  property 
specifically  menuoned.  Bland  v.  Lamb^  S  J«  &  W. 
399. 

Dioest,  lB2f— 18f8. 


^  A  testator  deviaes  his  estates  in  the  county  of 
Leicester  to  trustees,  upon  trust  to  sell  and  dispose 
thereof,  and  alao  of  his  hooka  and  live  and  dead 
farming  stock  there,  either  altogether  or  in  parcels, 
by  private  or  public  sale,  and  to  pay  and  apply  the 
monies  to  arise  from  such  sale  or  salea  and  the  inter- 
est thereof  in  such  manner  as  thereinafter  mentioned : 
in  a  subsequent  clauao  be  says,  that  as  to  the  monies 
to  arise  from  the  sale  of  his  Leicestershire  estate, 
thereinbefore  deviaed  to  be  aold,  it  wis  hia  will  that 
the  said  monies  should  be  applied  as  there  men- 
tioned ;  and  in  hia  subsequent  dispositions,  he  de- 
scribes the  fond  by  the  words  "  the  monies  to  ariae 
from  the  sale  of  my  Leiceatersbire  estate:"  Held, 
that  tlie  moniea  arising  from  the  sale  of  the  books 
and  of  the  live  and  dead  stock,  as  well  as  the  monies 
arising  from  the  aale  of  the  eatate,  paaaed  by  these 
worda.     Neuburgh  v.  Ayre,  6  Law  J.  Chanc.  153. 
A  testatrix  deviaes  real  estates  to  trustees  upon 
trust,  to  raise  out  of  the  same,  by  mortgage,  a  sum 
sufficient  to  pay  certain  legacies,  which  are  made 
payable  twelve  montha  after  her  decease, and  aubjeot 
to  that  charge  '*  in  trust  for  R  N  in  fee ;  provided 
that  if  R  N  shall  not,  within  six  calendar  months 
after  my  deceaae,  by  writing  under  his  hand  and 
seal,  &c.  accept  the  devise ;  and  .shall  not  at  the 
same  time  secure  to  the  satisfaction  of  the  said  trus- 
tees, or  'pay  to  them  a  aum  of  money  sufficient  to 
satisfy  the  legacies :"  the  trustees  shall  stand  seised 
of  the  real  estates  upon  trust  to  sell  the  same,  and 
to  distribute  the  money  among  the  legatees,  in  pro- 
portion to  the  amount  of  their  several  legacies  :  R  N 
died  in  the  lifetime  of  the  testatrix :  Held,  that  the 
legatees  are  eutitled  only  to  their  legacies,  and  not 
to  the  whole  produce  of  the  eatate.    Davidton  v. 
Davidson,  5  Iaw  J.  Chano,'  103* 

(D)  What  Interest  vests. 

(a)  Absolute, 
[And  see  poit,  H.] 

A  teatator  gives  3000/.  to  trustees,  upon  trust 
to  pay  the  interest  to  A  during  her  life,  and,  after 
her  decease,  to  apply  tbe  interest  to  tbe  maintenance 
of  the  children  ahe  had  at  the  date  of  the  will,  and 
the  survivora  of  them,  till  they  attained  twenty-four 
respectively,  and,  upon  their  respectively  attaining 
that  age,  to  transfer  their  shares  to  each  of  them  : 
the  share  of  any  one  dying  to  go  to  the  survivors, 
upon  their  attaining  twenty-four ;  with  a  direction, 
that,  if  none  of  the  children  should  be  living  at  A's 
death,  or  if  none  of  them  should  attain  twenty-four, 
the  3000i.  should  go  over :  of  thoae  children  only 
one  attained  twenty^four,  but  be  died  in  A*s  lifetime: 
Held,  that  the  fund  veated  in  him  absolotely.  LaugS' 
low  v.  Butts,  5  Law  J.  Chanc.  166. 

Construction  of  a  will  ss  to  whether  a  bequest 
was  to  operate  as  a  gift  absolutely,  or  only  for  life. 
Woodbridgt  v.  Mears,  6  Law  J.  Chano.  149. 

A  testatrix  gave  to  two  truatees  a  aum  of  atock 
upon  tiuat  to  dispose  of  the  dividends  thereof,  aa  tbe 
aameahould  from  time  to  time  arise,  into  the  proper 
hands  of  M  H,  (a  married  woman,)  or  otherwise  to 
permit  her  to  receive  the  same  to  her  own  sole  and 
separate  use,  exempt  from  the  control  and  debta  of 
ber  husband ;  no  other  trust  was  declared  of  the 
stock  :  Held,  M  H  was  entitled  to  the  stock  sbso- 
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IdUI]',  tnd  not  maralj  (o  a  \ita  intcrut  in  it.  Haig 
V.  Smniy.  1  U*  J.  Cbanc.  16,  a.  c.  l  S.  &  S.  4ST. 
A  tuUtorbcqnetlba  the  whola  oFhi*  property  to 
Lad;  C,  the  wife  a{  big  rider  brolber,  "  for  ber  to 
inuiiga  ind  ippropnils  in  ihe  best  minoer  for  tba 


(Su  STIT  O  BSH  IP 9FKITIC AcCUM  0  LA  T I  Ve)  . 

loaal  nprM<nl>ti*e :— Tbal  the  wordi  '• 


welfiri 


mily."     He  then 


lofthee 


It  bo 
idingly 


unutincei  of  hi 
wliieb  might  le»e  natbing  for  hii  fimily  :  to  obiiite 
urbicb,  ibe  teit«lar  iddf,  that  all  bii  property  i«  to 
be  pltctd  in  trusleet'  bandi,  for  Lady  C'l  iole  and 
apparate  Dae  ;  Hald,  (bat  there  was  do  Iruat  for  the 
children  of  the  elder  bnitfaei ;  aoJ  that  Lady  C  *aa 
eDtitlad  to  the  fund  abnlulely.  CraKfitrd  r.  Crow- 
furd.  S  Uw  J.  Cbanc  105. 

Gift  by  will  to  A,  to  be  paid  to  bim  at  Iwgnty- 
OD*,  tritb  ■  beqneat  over  in  the  rient  of  hia  dying 
under  ifaat  age,  or  afterwtrda,  witbout  Loirs  and  in- 
teatate:  Held,  an  ahaolnle  intereii  in  A  on  bis  at- 
Uining twenty- one.   Cvthbtrtt.PuTrier,!  Jie.419. 

A  ^Deat  of  a  anm  of  money  to  all  and  errry  tbe 
child  and  ebildien  of  A  and  their  iaaua,  lo  be  equally 
dirided  amongit  (hem,  ■Lira  and  abare  alike,  and  to 
be  paid  twaUa  monibi  aflBr  the  leataior'a  dseeaif , 
girei  tha  money  absolutely  to  inch  children  of  A  aa 
are  liringat  the  teiUtor'a  death.  Butttr  t.  Omma- 
Hty.  6  Law  J.  Chanc.  54. 

Fenontltj  ia  baqneaihed  to  A,  to  go,  if  A  bai 
children,  to  A'a  bein,  and  if  A  die*  leaving  a  bus- 
bnnd,  bol  DO  rhild,  the  interest  is  giren  to  the  hus- 
band for  lile,  and  then  ' 


I  if  Ad 


ried,  other  leg 


Ting  b 


-ied:  Heli 


(ft)  Par  Lift. 
A  tcsUtor  bequeathe  all  bia  personal  ealate  to  bis 
wife  for  ber  life  ;  and  directs  that,  from  and  after 
her  decease,  one  moiety  (hereof  shall  ba  at  bei  en- 
tire disposal,  oi(hFT  by  will  or  otbarwise  ;  and  (be 
oiher  moiety  ahall  be  equally  divided  among  certain 
paiwoi :  Held,  that  the  wife  did  not  take  ■  moiety 
abaolntely,  bat  ihat  aba  took  it  only  for  life,  «j(li  a 
power  of  diapodng  of  it.  Bsitk  T.  Sryamr,  G  Law 
J.  Cbino.  97. 

(E)  Sob  VIVO  HSU  I  p. 

A  testator  gave  atock  to  Inistees,  (o  be  divided, 
sitsr  tbe  dea(fa  of  two  perwnswhobad  life  intereau 
in  it,  kiooBg  A,  B,  C,  D,  and  E,  in  equal  abarea, 
and  be  directed  that,  if  any  of  tbrm  abould  die 
withoot  iaaue.  before  tfaeii  reapective  abares  should 
beoome  payable,  (be  share  of  bim,  her  or  them  so 
dying  without  iaaue  should  go  to,  and  be  eqoally 
divided  among  the  sorvivor  and  survivor*  of  tbem  ; 
A  died,  learing  inue  who  were  living  at  tbo  tine 
itied  for  the  distribution  of  tbe  fund  ;  than  B  died, 
leaving  ■  son,  who  died  witbout  iaaua,  before  the 
nariod  dF  distribution ;  shortly  aflerwai^a,  and  *!■> 
iMfbre  the  period  of  distribution,  C  died,  witbont 


le  period  of 
le|J.  that  B' 
not  entitled  to 


lat  no  part  of  the  ^liitpa  of  B  nod  C  wenl  oin 
i.     Croicdcr  V.  SUH,J 

'rty  to  truaten,  ID 


to  A'a  peraonal  tepreni 
Ruaa.  117. 

Bequeat  of  peraAnal 
settled,  OD  tbe  matria^f 
on  tbem  for  tbsii  »-?i.\' 


and  for  i 


■.  daoEtl-n. 


tbert 


dr«Q,berBurTi¥iap:   li,.-  .1 

..houtleaviugan.tiil. 
r^,.-sr,C  Ihe   childrtBOf 

neb  diugbtar  are  v,-.[.-.i   , 

Lit.j,'ciio  bedivMUtdbr 

sU  dying  before  tbei,  il. 

alive  at  bet  death,   itir   r.'i 

.r.'5^..lBiive  of  iwowba 

died  before  ber.belJ  .1.1111.. 

li  10  their  »hai«.  Bn-- 

hiad  1,  Hunt,  tJ.&.\\.  i: 

JO. 

(F)  Scr 

flFIC- 

[See  Cola  v.  Tiirrxr— < 

i«».A,.nd^.L] 

■■Igive.ndb«]uealhto 

mywife,MAR,aJlarf 

singular  my  leassbold   est: 

>le,  situate  at  B.  it  d>a 

oouDty  of  H.  Ic^edier  will 

ture,  plate,  linen,  Itc.  con 

.imned'  in  mv  d«]liaf 

bouse,  being  aitns(«  ot  B  m 

.foree.id,--^i...p.ciit 

brqu«t;«.i«.l,g,.yto 

.1  of  BO  many  of  Hi.  tw 

tator'a  boraea  u  should  an 

lount  to  BOOL   Hidmii 

>erof  l«K«:i«..dd.n[r- 

"Iguaraniae  ID7  estalea  1 

•t  C  rorlheiHraantof 

of  hia  will,  gave manToih? 

rl^Kaciea.  Tliefintclm 

oflagacieaan  not  iafafic 

,  and,  failing  tbe  ntiui 

at  C,  an  to  ba  borne  hv  th. 

9  general  penonilal'U- 

Willta  T.  Rheda,  S  Husa. 

452. 

(G)  Acc(«i-i.,TiVE. 

A  testatrii  derimd  i<.;,s.. 

boldatoheraoB,ttatj[id 

witbnnanDoityoriJI,^. 

ivable  half-yearly  10  dH. 

rM.ri.:longaft.rwirdl. 

tbe  son  devised  frpeholda  a 

iboae  devised  to  Lim  by  1> 

it  mother).  <o  R.  [-yiig 

on  which  the  anauit 

Cyablei  Held.  Iha< 
aria  was  antiOed  tc 
BarHmj.GiUmrii.6 
A  leststrii,  by  a  I 
caefa  of  hsr  daughter: 
10,0001.)  by  ber  ui 
which  ahe  bad  of  ap,' 
C,  and  under  ibai  m 
the  events  that  ll»|  i' 

sum  of  40001.,  whicli. 
tiii,  had  been  setiidd 
that  each  daughter  i> 
sivelyofibHr  islarenl 
duary  estate  of  C.      I 


0  ..nlrtirtl ;  li<r 

.Qed.entitltdtea 

ixt-e  of  the  (Mia. 

.ndf>tb»:   IlaU. 

1  10,tiO(X.,  e»ela- 

f.  and  in  Ibe  rM- 

.FMy,  6  Uw  1- 

of  tbe  fund  :-Tbat  (be 
ch  on  tba  failure  of  her 
ot,  on  C'a  death  survive 
IS  Irusnitted  to  ber  per- 


Bytbei 


children,  is  aucb  abai 
M  A  sbanld  sppoint ; 
tnaong  tbe  childran  e 


riare  settlement  of  A,  a  samefl.i.OUOI- 
ised  for  the  portions  of  the  youngn 

default  of  ap|ioitiInieat, 
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at  twentf-ODd  or  marriage ;  with  a  proviso,  tbat  the 
sbareof  anj  younger  child,  dyiog  before  the  time 
preacribed  for  the  Testing  of  his  or  her  portion, 
sboold  go  orer  to  the  survivora.  Afterwarda  A,  by 
his  will,  bequeathed  unto  all  and  every  his  daughters 
who  should  be  living  at  his  death,  or  bora  in  due 
tine  afterwards,  40,000/.  share  and  share  alike;  but 
if  he  should  have  only  one  daughter,  then  unto  such 
ooly  daughter,  the  sum  of  €0,000/. ',  to  be  paid  to 
them  or  her,  at  such  time  or  times,  &&  as  toe  pro- 
vision made  for  them  by  this  marriage  settlement 
was  payable.  A  died,  leaving  two  daughters,  one 
of  whom  died  under  age  and  unmarried :  Held,  that 
the  surviving  daughter  was  entitled  to  the  whole  of 
the  40,000/.,  if  the  personalty  was  sufficient  to  raise 
it. 

Qutfre— Whether  the  surviving  daughter  would 
be  entitled  to  anch  part  of  20,000/.  (moiety  of  the 
40,000/.)  as  it  might  be  necessary  to  raise  out  of 
leal  eatate  1  Sandfm-d  v.  Irby,  4  Law  J.  Chano.  S5. 
G  H,  by  a  testamentary  paper,  in  the  form  of  a 
ragolar  wUl,  nanung  executors,  and  beqoeatbiog  the 
residue,  bequeaths  "  to  his  wife  500/.  sterling  per 
anvom  for  her  life,  to  be  placed  in,  and  payable  out 
of  the  Jong  annuities,  to  stand  in  her  name  and  &c. 
(trustees) ;  and  at  her  decease,  to  my  father,  T  H, 
for  life,  remainder  to  my  cousin,  R  H,  son  of  my 
node,  sbsolotely,"  &o. 

By  asecond  testamentary  paper,  dated  four  months 
after  the  first,  and  beginning  in  the  regular  form  of 
a  will  but  not  naming  executors,  nor  bequeathing 
the  residue,  the  teetator  gives  "  to  his  wife  so  much 
money  as  will  pniohase  500/.  sterling  per  annum,  in 
the  long  annoitiee  granted  by  government,  the  in- 
come thereof  to  be  received  by  her  during  her  life, 
&r  her  own  use,  and  at  her  death  to  my  child  or 
cfaildno,  for  tiieir  own  use  and  benefit,  equally ;  in 
deCuilt  of  issue,  then  to  my  father,  T  H,  for  his  life, 
sad  at  his  death  to  go  to  my  cousin,  R  H,  absolute- 
ly."  the  principal  to  be  in  the  name  of  &e.  (wife 
and  trustees). 

£acfa  of  tha  testamentary  papers  contained  gifts  of 
a  great  number  of  legacies,  and  in  a  large  majority 
of  the  bequests  they  wero  precisely  in  similar  terms. 
In  the  esse  of  two  of  the  legacies' given  by  the  se- 
cond will,  the  testator  expresses  that  they  are  to  be 
"  in  lien  of  any  other  annuity  he  may  have  granted 
to  those  legatees."  This  precaution  is  omitted  in 
die  case  of  the  legacy  to  the  wife,  with  remainder, 
&e.  The  two  papers  were  proved  in  the  £oclesias- 
ticsl  Court  as  one  will. 

Held,  in  the  court  below,  without  doubt,  that  the 
second  legacy  was  a  substitution  for  the  first:  Held 
on  appeal,  that  it  was  a  case  of  great  doubt  and 
difficulty,  bat  the  judgment  was  affirmed.  Hemming 
v.  Cintterbtuk,  1  Bligh,  N.S.  479. 

A  teBtator  gives  a  legacy  to  his  friend  and  partner 
P;  and  be  sfterwards  appoints  him  one  of  his  exe- 
cutors, end  gives  him  other  benefits  much  greater 
than  those  bequeathed  to  any  of  the  other  executors : 
the  legacies  bequeathed  to  P  are  not  to  be  con- 
sidered as  bequeathed  to  him  in  his  character  of 
ezeentar.     CaekgnU  r.  Barber,  5  Law  J.  Chano.  77, 

s.  e.  1  Sim.  23. 

A  testator  by  his  will  bequeathed  4000/.  in  trust 
after  the  death  of  his  daughter  Caroline,  who  was 
then  uBmanied,  for  her  children,  to  be  paid,  if  the 
cbildrev  were  under  21  and  unmarried  at  her  death. 


to  such  of  them  as  were  sons,  at  their  ages  of  Si ,  or 
sooner,  if  the  trustees  should  think  fit ;  and  to  such 
of  them  as  were  daughters,  at  their  ages  of  21  years 
or  days  of  marriage ;  but  if,  after  Caroline's  decease, 
the  children  should  all  die  under  ^i  and  unmarried, 
then  in  truat  for  Caroline's  next-of-kin  in  consan- 
ffuinity.  Caroline  died,  leavibg  R,  her  only  son,  an  . 
ufant ;  after  her  death,  the  testator  by  a  codicil  be- 
queathed to  bia  grandson  R,  6000(.,  payable  when  he 
should  attain  the  age  of  21  yeers,  and  directed  his 
executor  to  expend  any  snm  not  exceeding  !{50^ayear 
in  the  maintenance  and  education  of  R :  Held,  that 
the  legacy  of  6000/.  was  not  a  substitution  for  the 
legacy  of  4000/.,  and  that  R  was  entitled  to  both 
legacies.     Wray  v.  Field,  S  Russ.  257. 

Legacies  given  by  a  codicil,  held  to  be  additions 
to,  and  not  substitutions  for,  legacies  given  by  the 
will  to  the  same  legatees.  Maehentie  v.  AfoeAsnsts, 
2  Russ.  262. 

(H)  Vested. 

A  testator  bequeaths  certain  capital  sums  to  trus- 
tees, upon  trust  to  pay  the  intereat  to  W  B,  for  his 
life,  and  after  his  decease,  upon  trust  to  pay,  trans- 
fer, and  assign  the  capital  sums,  and  all  arrears  of 
interest,  to  the  children,  if  more  than  one,  of  the 
body  of  the  said  W  B,  lawfully  to  be  begotten, 
share  and  share  alike ;  and  in  case  of  one  only  child, 
to  pay,  tranafer,  and  assign  the  same  to  such  one 
child,  the  share  and  shares  of  such  of  the  said  chil- 
dren, if  more  than  one,  as  shall  be  a  son  or  sons,  at 
bis  and  their  age,  or  respective  sges,  of  21  yeais ; 
and  to  such  of  them  as  shall  be  a  daughter  or 
daughters,  at  her  or  their  age,  or  respective  ages  of 
21  years,  or  day  or  respective  days  of  marriage, 
which  shall  first  happen  next  after  the  decease  of 
the  said  W  B  :  Held,  that  the  children  of  W  B  did 
not  tske  vested  interests  till  the  time  when  they 
were  entitled  respectively  to  payment,  arrived. 
Bentinek  v.  Portland,  4  Law  J.  Chanc.  13. 

Testator  bequeathed  to  his  wife  the  use  of  his  fur- 
niture, &c.  which  he  desired  to  be  distributed  among 
his  children  when  the  youngest  attained  21,  at  her 
and  his  executor's  discretion  ;  such  part  to  be  re- 
served for  her  use  aa  might  be  thought  reasonable, 
and  at  her  death  to  be  distributed  aa  above  directed: 
Held,  that  those  children  who  died  before  the  young- 
est attained  21,  did  not  take  vested  interests.  Ford 
ir.  Rawlinge,  1  S.  &c  S.  328. 

A  testator,  by  his  will,  directed  that  after  the 
death  of  the  survivor  of  his  widow  and  daughter, 
his  trustees  should  stand  possessed  of  the  residue  of 
his  personal  estate,  upon  certain  trusts,  fi[>r  his 
grand -daughters :  then,  by  a  codicil,  he  revoked 
the  bequest  to  his  grand-daughters,  and  gave  the 
share  and  interest,  which  they,  by  his  will,  would 
not  have  taken,  in  his  personal  estate,  to  all  and 
every  the  child  and  children  of  his  said  grand- 
daughters in  equal  shares,  to  be  paid  to  such  child 
or  children  when  the  youngest  or  survivor  of  them 
should  attain  the  age  of  21  years:  Held,  that  these 
words  gave  a  vested  interest  to  the  great  grand- 
ohildren  who  were  living  at  tlie  death  of  the  survivor 
of  the  mother  and  daughter,  and  that  after-bom 
great  grand -children  took  nothing.  Smith  v.  Jack' 
ton,  1  Law  J.  Chanc.  231. 

Testator  directed  his  executors  to  purchase,  out 
bis  residuary  estate,  a  certain  sum  of  stock,  and  pay 
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ihs  diridcBds  to  bu  wih  fat  bsr  life,  md  >(lar  bar 
■leitb  to  diTJdp  tha  capital  balwcsu  ■noli  of  hja  tbras 
diugbirnuahoatdihaDbaliTinK:  ProridMl tku, if 
iDyoneDfihemabmild  bsltMadnd.oraboaUaftir- 
ir«rds  ilip  bstbr*  Iter  abaia  thmild  baccne  psjaUa 
or  divibibli',  leaTJDg  a  child  ar  cbildrav,  that  ahara 
ilioutd  go  ID  sBcfa  child  or  cbildraa.  The  tealatar'i 
wifs  diH  in  bii  Uredme.  Ods  of  tbs  diagbten  died 
Ihioe  moDthiaflSTtbatcatattH':  Held, nsTeithe' 
Ihit  sill?  had  a  reaud  iiilenst  id  oaa  ot  tba  abataa. 
CdJJi'o  v.  Mmepktnam,  t  SiB.  87. 

Bpqur!!  olti.OOOL  Ihns  per  ecBta.  to  taatator'i 
daughtrrSCfoiUle.BndalWbcrdecaaaaooeDioictf 
(o  ilie  ii'.'iKOr'i  HXt-oMiiB,  in  aaDal  dsgrae.  other 
iLhd  om!  vicspl  an/  child  or  ebildran  of  S  C  ;  and 
aa  to  tlio  olfaermoiety  to  fO  iralo  and  amoagat  all 
and  evpTT  tbe  child  aod  cbildraa  of  S  C.  equally  to 
be  diridi'd  batwaen  tbtai  at  thair  leapaciiTe  agaa  of 
VI  ysin,  if  more  than  one,  abars  and  ahata  alike, 
ind  ifbul  one,  tben  to  lucb  obIj  child  at  bit  or  her 
age  of  ^1  ysara.  Tbr  viU  afterwarda  Mmtaioed  a 
pTOTJio.  that  ia  case  S  C  ahoald  dia  without  leaaing 
any  clulU  or  cbildien  of  bar  body,  or  leaTing  anr 
•uch  cliild  or  childRD,  aucb  only  child  or  all  tudi 
cbildrrii.  sbuuld  die  bafora  ittaining-  ihd^offl 
yeara,  xUua  tbe  latl-msnlioDed  moialy  aboald  be  paid 
amont;  all  lbs  nsit-of-kin  of  Iha  laalaiaT  in  equal 
dsgtea.  olio  should  be  living  at  the  time  of  (he 
death  ul'ilir  lonfrer  liver  of  them,  bii  laid  daoftbtsi 
and  hpri.iid  children  so  dying  barorehaTinf;  attained 
tbe  *K"  "''  "'  jaan  aa  aforeaaid.  Deiannined  that, 
tKodauijbliraofS  C  haTing  iltained  Ibaigeofll 
yeaia,  but  diad  in  tbe  lifetiaie  of  their  molber,  took 
vnatiU  inlami*  ia  ibe  lait-menuaned  moiety.  Mail- 
U.odT.(half;6M»d.t*3. 

(1)  CoNTISaENT. 

A  li'sditrii  diracta  that  bar  traataa*  (wba  wen 
also  fair  eisoutonjahonld,  irithinayear  after  ber 

ilereaie,  ^nvto  ibe  aexral  prrMoa  named  in  a  acba- 
dulelo  Ij'T  will.  Ibe  aunts  ael  oppoaile  to  their  re- 
■paotivi'  iianiea,  aa  TSalad  and  iraDamiaaibla  intereats; 
in  a  Biil>r»'.iiisnt  clause  ahe  giiaa  30001.  to  the  tnia- 
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dialesnoB  BO  iaaoa,  stie  gi'ra  tbem  |W<cii  id  da- 
pOMof  it  bj  will;  Adies.  lnTiii^iDial>aicli<i;i- 
ler:  Held,  tfaU  A'a  Bdminiatrawr  wu  omiM  lo 
bar  BMisty  of  the  fuud.  Tharkmv  t.  {hmft^t 
S.  &  S.  914,  s.  c  *a  n.icJrrriv  T.  DJrrin.  S  U«  J. 


eitheleae,       ChaM.  99. 


tsiLslTf 
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aliould  rill)  iDto  iiisreaidua,  if  A  died  under  iweaty. 
one  1  by  ilm  icbeduls  to  her  will,  ahe  givea  lo  bea 
exsrtii(lii>  i:OOI.  in  Irual  for  A,  in  addition  to  the 
,-KNXIl.  Hivi  II  by  tbe  will  ;  Held,  Ibit  Iba  legacy  of 
MtOI.  *  iiH  not  affacled  by  the  contingency  to  which 
Ihs  lUnml,  wss  subjvci.  but  vealed  immediately. 
TUhHrn  V.  Walujia'd.  b  Law  J.  Cbanc.  73. 

A  lintiilur  bvquealhs  aa  follows — "  I  giie  to  mj 
■un  A  II.  wlio  i«  DOW  at  aei,  tbe  iatereat  of  MXM. 
alucli  in  ihn  iifa  per  centa.  oaTj,  during  bisnstaral 
Ufa,  if  III'  cumia  to  claim  the  aama  within  Gts  yeara 
aller  my  ili'caaaa  ;  hut,  if  be  abould  die  or  not  come 
lo  gluiiii  iliu  asma  wttbia  tbe  time  limited,  then  I 
fliva  tbe  nuid  stock  to  tbe  obildrea  of  my  daughter 
U  U.  aliaro  isd  abare  alike,  with  all  tbe  interest 
Ibnt  may  bo  due  tbareoa."  A  B  claimed  tbe  same 
within  iliu  lira  yeara,  and  recaivad  the  diridends  of 
llie  5001.  Btock  till  bia  death,  which  happened  after 
ilin  fivn  vaun  bad  elapsed;  Held,  that,  upos  bia 
JfuIIi,  Tl>i'  cbildien  of  C  D  became  entitled  lo  the 
Will/,  alotk.  Saiart  a.  Clark,  5  Uw  J.  Cbane.  111. 
It  hequeatbs  s  fund  to  A  and  B,ia  equal 
0  in  Iniit,  and  tbe  tatanat  to  be  paid 


Ataatatorafterdo. 
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lib,  aad  to  bia  two  ^.. 

a  codicil  din<tadth>i 

if  Ilia  dau^httrilw^titn 

any  child  or  diiU»D<i 
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his  said  aana  abould  nn 
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abould  payintereat  for 
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v,I,SBcbild-h.lIi«l«^ 

twaaty-ooe:  Held,  i?ii 

[  the  father  as  nvanawi* 

wa.  aaiiilMl  la  inr„ 

r  tIis  interest  oa  ibsfM 

HarrirT.  Fmr*.  M(;:, 

A  taatalor  dirMti  1i  - 

.Trualei.  to  divide  tl«I»* 

intemat  of  certain  m. 

1.,..^  mm  fireeqwlpW" 

abares,  and  pay  tbe  s  i 

!;.■   udio  his  conimJwa 

Charii«,aDdHary.  11. 

r.MTinrr  follo™gidi.til 

r...f  unto  Janin  for  1»  111 

two  other  GfUi-parls  i 

(i..reofunioCb»rt-f»l> 

life,  and  the  remaiem 

ri,r,p-fifthuBloM.rrbrk 

life;  and  if  Mary  ili. 

.;,!   linte  iuue  bnifUk 

.  (,  issuolIitifiUbpanrfll 

Kipalm  _ 

berforherlife.bulif  6)  <  ^lJ0uldl)ip1I'ilbllul«a•><l 
intaieatof  tbe  moDirs  ><>  ;^iri>u  to  lipt  ForUlim 
go  equally  to  James  aTi<l<.'liar)ca  Tor  [hciirHiw" 
lirsa,  oito  tbesurrictr  lor  bis  life  i  tndilCliHl 
abonld  lea*Biaiie  livi:;::  at  hh  deci'Uf.  >•"*  >■■ 
were  to  be  eotiiled  10  i!,t^  ^ivua  princiial >>oi>ii 
tha  iatsieat  whereof  wn.i  ;o  Charles  foi  biilili;* 
ifCharieadiadwithoui  ,.^^i,e  Uiiuf  ti.eiaiil  Ja> 


bequ«t  thereby  ma-l,. 

.    MoCliirles;  and  if)" 

abould,  without  ba*i,u 

-n,-<,.pdrdloaddb«>i» 

.imk.'^tnleor  Hu»? 

the  space  of  live  yeax. 

■>■  bJ fore  hit  deceue,  1» 

laaue,  other  than  an  .  I. . 

-I  or  onh- son,  liviogU 

dec«aBe,aDeh  isbdb  .. 

r-   to   bo'e,miledW.ll 

.    ii,i,:,«t  whereof  thai 

JameaDnTbeButillt,:' 

...=,i,rorPaaid;"hu(ifJl 

aboukl  depan  tbia  lir. 

..iihoiit  leatinf  anj  i 

iaauetiving,  or,  haTii.i 

^i.hnaue,shouldli»v»l 

and  enjoyed  tbe  Hit.,. 

■  ■.i.iH.  forlhe  space  «( 

Tear*,  then,  if  Chai-I,.: 
benefit  Bad  advantage.': 

-should   be  then  Uti^ 

ilie   bMueii  to  JiaiM 

WnooveTaDdbelOB^-t.. 

I'liarl^atandirbMhJi 

Bad  Cbarlea  abould  di<" 

Miliout  ]i>B.ir.g  any  la 

iaauo  to  be  entitled  as  u: 

..u'said  lo  the  b»iorti, 

whole  of  th.  property.. 

.>^  10  goto  and  be  top 

of  by  the  aurvivor  of  li 

1.-    I.VO  in   such  maao 

BDcbsurvivoTshouldtli 

Mary  died  without  . 

-".■in  Ihs  lift.tiineot 

Jamea  and  Cbariaa :  J.i 

I'li-sd.edin  thehfatin 

Chari...  leaving  a  d.,- 

-  I.i^-r,   and  without  hi 

'  r.imilv  estate;  aElan 

Cbaries  died  without  : 

-''^.^  :    Hpld.lbaltfaei 

of  the   fond  belaoge.i   r 

'    the   daughtei  of  Ji 

N.^>...Ar^.6Lr 

V    I.Ch.oc.  153. 

.  Wba"  a  contiageut  , 

'Sucy  ineteriingmoi 

giTw.lheCotutdoaaiKt 
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wbat  mmT  be  deemed  a  euffidentemouDt  of  stock  to 
pay  it  wnea  it  becomes  due :  bat  it  irill  direct  secu- 
rity for  the  pajmeat  of  the  legacy,  if  the  contin- 
geocj  should  happen,  to  be  giren  bj  the  person 
who,  till  the  contiDgescy  does  happen,  is  entitled  to 
the  fund.  WebUr  ▼.  Webber,  1  Law  J.  Chanc.  S19, 
i^  c.  1  S.  &  a  311. 

(K)  Conditional. 

Where  a  testator,  after  appointing  two  executors, 
bequeathed  to  them  50/.  each,  provided  they  acted 
as  soch,  and  then  used  these  words — "  I  giro  to  my 
cousin,  T  K  bOL,  whom  I  appoint  joint  executor : 
Held,  that  although  T  K  renounced,  he  was  entitled 
tD  the  d(ML,  as  that  legacy  was  not  annexed  lo  the 
office  of  executor.     Dix  v.  Reed,  1  S.  &  S.  ^37. 

Where  a  condition  is  to  assign  a  part  of  a  bequest 
of  leasehold  property  to  a  charity,  the  legatee  will 
take,  disdiirged  of  the  condition.  Poor  t.  Mial,  6 
Mad.  St. 

Where  a  testator  in  his  will  introduces  a  condi- 
tion to  prevent  the  marriage  of  his  daughter  with 
one  A  B,  and  prerious  to  bis  death  consents  and 
spprores  of  the  marriage,  she  is  entitled  to  the 
l^cy,  because  the  condition  is  dispensed  with. 
Smith  T.  Cmedery,  3  Law  J.  Chanc.  205,  s.  c.  S  S. 
&S.35& 

A  bequeathed  to  his  daughter  B  a  certain  sum  in 
stock  in  trust,  with  this  proyiso,  that  if  B  married 
with  the  consent  of  the  trustees,  they  were  to  ad- 
vance ber  husband  a  portion  not  exceeding  one- 
third  ;  but  if  she  married  without  their  permission, 
that  then  the  whole  amount  of  stock  was  to  Test 
absolutely  in  her  and  her  children :  B  married  during 
A'a  lifetime  without  his  consent,  though  he  subse- 
quently became  reconciled  to  the  marriage :  Held, 
that  B  8  husband  was  entitled  to  one-third  of  the 
stock,  as  it  must  be  considered  the  same  as  if  B  had 
Aanied  with  the  consent  of  the  trustoes  after  A's 
death.     Wheeler  ▼.  fFomsr,  1  S.  &  S.  304. 

Bequest  of  an  annuity  to  A  of  SOO/.  per  annum, 
if  he  paid  2000/.,  and  100/.  if  he  paid  1000/.,  with 
a  direction  to  his  testator  to  be  liberal.  A  paid  the 
executor  1400/.,  who,  during  his  life,  allowed  him 
theSUO/.perannum,  and  gave  him  a  d)8charge,though 
Bot  an  express  release  for  the  other  600/. :  Held, 
upon  the  executor's  death,  that  his  executor  might 
withhold  the  annuity  from  A  until  he  paid  the  re- 
maining 600/.    Hemming  ▼.  Gumeyt  2  S.  &  S.  31 1. 

A  testator's  will  stated,  "  I  forgive  and  release 
A  B  from  all  debts,  &c.  which  he  may  owe  to  me  at 
my  decease,  on  condition  that  he  does,  within  two 
mootbs  after  my  death,  sign  a  release  of  all  claims 
or  demands  he  may  or  can  have  on  mj  estate  or 
property  which  1  have  bequeathed  to  bis  wife :" 
Held,  that  such  release  was  to  be  for  the  benefit  of 
the  wife,  and  that  he  was  not  bound  to  execute  it 
withia  the  two  months.  Hollntrake  ▼.  Litter,  1 
Russ.500. 

The  tests  tor  bequeathed  stock,  in  trust,  to  be 
transferred  when  A  attains  twenty-one,  giving  the 
trustees  power  to  lend  B  10,000/.  to  long  at  he  carriet 
en  the  huaneu  of  hanker  at  H :  It  was  holden,  that 
B  was  not  entitled  to  the  10,000/.  after  A  attained 
twenty-one.  Browne  v.  Saneome,  1  M'Clel.  &  Y. 
427. 

A  legacy  being  given  to  A  to  bind  her  apprentice : 
Held,  that  she  was  not  entitled  to  the  legacy  while 


she  refused  to  be  bound  apprentice.  Woolridge  ▼. 
Stone,  4  Law  J.  Chanc.  56. 

If  a  tesUtor  directe  that  A  ahall  carry  on  the  tes- 
Utor's  trade,  with  a  capitol  taken  from  the  testator's 
personal  estate,  and  shall  educate  and  support  D, 
snd  bind  him  apprentice  to  himself,  and  that,  upon 
the  expiration  of  the  apprenticeship,  or  so  soon  as 
A  shall  think  D  capable,  A  shall  take  D  into  the 
business  as  a  partner:  Held,  that  D  is  not  entitled 
to  claim  a  share  of  the  profite  from  the  death  of  the 
testator,  and  that  he  has  no  right  to  be  admitted  a 
partner  at  any  time,  unless  his  conduct  is  such  as 
to  render  him  not  unfit  for  the  situation.  Gordon  v. 
Rutherford,  2  Law  J.  Chanc.  50,  s.c.  1  Turn.  377. 

Where  a  legacy  is  given  to  a  father,  on  condition 
that  he  does  not  interfere  with  the  education  of  his 
daughter ;  the  Court  will  compel  him  to  give  secu- 
rity to  that  efiecL    Coleton  r.  Aforrti,  6  Mad.  19. 

(L)  On  wAat  Property  cmaroeable. 

The  tests  tor  bequeathed  the  sum  of  10,000/.  stock, 
and  framed  the  bequest  in  these  words, — "If  I  shall 
not  have  so  much  as  10,000/.  capital  stock  in  the 
three  per  cent,  reduced  or  consolidated  bank  annui- 
ties, or  one  or  both  of  them,  I  will  that  A  and  B 
(his  executors),  shall  make  up  the  sum  of  10,000/. 
in  the  three  per  oent  reduced  or  consolidated  bank 
annuities,  or  one  or  both  of  tbem,  and  shall  bold  the 
same  in  trust,"  &c.  for  the  legatees,  and  it  was  to 
be  considered  as  part  of  his  personal  estate.  The 
testator  died,  leaving  70,000/.  three  per  cent  em- 
sols,  and  9000/.  three  per  cent  reduced  annuities ; 
such  legacy  was  to  be  specific,  and  not  general  or 
pecuniary,  and,  therefore,  the  legatees  were  entitled 
to  the  dividends  from  the  death  of  the  testator  \  and 
such  a  legacy  is  specific,  with  the  substitution  of  a 
general  pecuniary  legacy  in  case  of  ita  failure,  to  be 
satisfied  in  a  particular  manner;  the  same  legsoy 
may  be  specific  where  it  can  be  specifically  satisfied, 
or  general  where  it  cannot.  Semble,  that  the  exe- 
cutor has  the  election  out  of  which  stock  the  bulk  of 
the  legacy  shall  be  satisfied,  and  not  the  legatee. 
Fontaine  r.  Tyler,  9  Price,  94. 

A  testator  devises  leaseholds  to  F  C,  his  heirsi 
executors,  and  administrators;  but  in  case  F  C 
should  die  unmarried,  then  to  certain  other  persons. 
F  C  being  in  poesession  under  this  devise,  pays  two 
legacies  with  which  the  lands  were  charged,  and  his 
proportion,  in  respect  of  those  lands,  of  tiie  expenses 
attending  an  inclosure  under  an  act  of  parliament. 
Many  years  afterwards,  he  dies  unmarried,  and 
without  having  done  any  act  to  shew  an  intention 
toexonerate  the  lands  from  any  claim  which  he  might 
have  on  them,  in  respect  of  his  payment  of  those 
legacies  and  expenses :  Held,  that  his  personal  re- 
presentatives are  entitled,  as  agaiilst  those  clsiming 
under  the  limitations  over,  to  have  the  amount  of 
those  legacies  and  expenses  raised  out  of  the  pre- 
mises. Drinkwater  v.  Combe,  3  Law  J.  Chanc.  178, 
8.  c.  2  S.  &  S.  341. 

A  testator  having  directed  his  executors  to  lay 
out  in  what  government  security  they  pleased,  ss 
much  money  as  would  produce  a  certain  annual  in- 
terest ;  and  having  given  that  annual  interest  to  his 
wife  during  her  life,  in  case  she  did  not  marry  again, 
the  executors  invested  in  the  five  per  centa.  a  sum 
which  yielded  dividends  exactly  equal  to  the  spe- 
cified income :  those  dividends  being  afterwards  di- 
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cuald bf  n»de BTiiJihle.  Mayr.B(ni»(,  1  Run. 370. 

Under  ■  will  ebiifiDg  land*  witb  all  debta,  end 
lutking  Iba  aiecutrix  reaiduaiy  legatee,  >nd  after 
plvment  of  Ugaciea,  beqnaitbing  to  ber  tha  per- 
eimil  efimti  li  *  apnific  lagicy  :  Tba  Court  held, 
tbit  lbs  penonul  propartj  wbb  first  ipplicBblp  to 
diicbirge  tbelegiciea.and  then  IbeUnded  properlr, 
if  thit  proTBd  dcGoient.  GUtd  v.  GtMcf,  >  Ken.  l'4, 
Chi  DC. 

Wbera  1  legicj  ww  dirrclad  to  be  paid  out  of  an 

contnct  bring  rearindsd,  it  nu  halden.  that  tlie 
Ic^c;  muil  be  paid  out  of  tbe  IBatitor'i  gsneinl 
eatale.     Fomlir  v.  tVilloughbif,  !  S.  &  S.  3J4. 

L«(f>ci*a  bald  upon  tbe  general  conalriiction  of  ■ 
iriU,  to  be  charged  aalplr  on  Ilia  real  eitste,  and  sot 
St  all  on  the  penonal  eatate.  Khki  r.  Kirhi,  6  Law 
J.Cb.        ■- 
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debU,  &c  to  her  executor  ;  It  wia  holden,  that  tba 
real  eatalea  were  not  charged  with  inch  Irpciaa. 
Farhtr  T,  FeniUa,  f  8.  k  S.  b9t. 

A  teitalriihaTing. under hermatriagaaelllmKnt, 
a  pawn,  in  dt/aull  if  ituii,  lo  appoint  bj  ber  will 
a  aum  of  ttOOl. ;  aba  by  bar  will,  after  reciting  the 
pswer,  proceeded  thua  ;"  And  I  gi re  and  bequeath," 
[uTeral  legaciea,  aoma  to  persona  abaalutaly,  and 
othsra  to  penoni  for  life,  and,  afler  tbeir  deoeaw,  to 
thaii  children  or  other  peraona  by  ubatitntion, 
amonntiBg  in  the  whole  to  Ibe  prvciae  aam  of  StOOi.]. 
and  u  toiall  auch  raal  aatatea,  aa  aha  had  power  to 
diapoae  of  under  ber  maniaga  lettlamant,  or  the  will 
of  her  huaband,  ah*  axpnaaed  her  deaire  that  tbe 
aaisa  ahould  deaoa>d  to  and  rcat  in  bar  dnnghtar, 
by  tba  prafenble  title  ordaaoaDtj  and,  aubjecl  aa 
aRireaaiii,  abe  bequeathed  the  leaidneof  bprperaonal 
eitate  to  her  laid  daughter :  Held,  that  the  legadei 
were  notgnnaral  legaeiei.  payable  out  of  bar  genenl 
pgraonal  eatale,  but  were  intended  to  be  giren  hy 
tba  teatatrii,  under  a  mialaken  notion  that  the  eie- 
cutioBoftha  power  waa  not  reatricted  to  the  erent 
of  ber  dying  without  iaaue.  Waikrr  t.  Lorlon,  1 
Y.  &  J.  bh7. 

Where  pMuniiry  Irgaciea  are  charged  npon  raal 
and  perianal  eatatti,  and  there  ia  a  deficiency  of 
peraonal  aaieta,  the  real  eilaias,  is  well  those  apeei- 
fioallj  derieed,  aa  tboaa  daviaed  under  a  general  re- 
aidnsry  dcTiie,  mutt  make  good  the  deftcieiicy. 
Spng  T.  Spang,  1  Y.  &  J.  900. 
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the  fands.  and  rsniitU'd  lo  a  corporation  to  be  ap- 
plied to  eharitablepnrposei :  tbe  teitatoi  diea ;  thai 
R  dies  ;  and  then  A  t  Held,  that  A'l  reprcsentatirt 
waa  entitled  to  tbe  )0n(.  a  year,  and  13's  maiotyof  Iba 
reaidua  of  tbe  intare^t  during  ili»  life  of  C.  bM\ 
T.  GfliTBKwy.  »  Law  J.  Clianc.  183. 
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ByrtAaif  I.  Braifferd,  •)  Mod.  'l3. 

(())   ABATEHENr. 

A  teaiator  directed  thnl  oae  of  bit  reaidoaiT 
legateei  should  be  atiM»erable  for  all  debt!  daala 
him  from  the  father  [>f  iht^  legatee.  A  di-bt.lboogk 
uiurioua,  muatbadtnluftid  from  the  legitoe'a  ilian. 
StanlKH  r.  Knifht,  1  Sim.  48-.'. 

By  a  aettlemeni  m.ide  nficr  marriage,  a  prorisn 
ia  made  far  the  wife,  which  isexprvsaad  to  be  ia  bit 
ofdower;bybiawi]l.  thu  Ijuabaud  gi  res  ber  a  Irgicy, 
and  declirr*  Ibatwhnl  he  tiis  ao  giien  ber,ioff"ihtr 
with  the  pTO*iaion  mnde  upr>n  their  marriage,  ahould 
be  in  bar  of  dower;  he  <lied,  leSTJDg  freehold  pro- 
perty, of  which  h'         "  

but  ihe  aaeeta  w« 

all  hislegaciea  ia  __        .... 

10  tabs  the  proTiiione  mude  for  ber  by  the  will  mil 

■ettlement,  ihe  was  entitled   to   priority   oret  ite 

other  lagateea,  and  that  ibe  legaiy  to  her  waa  act 

lo  abate  rateaUj  with  ihe  other  legacin.     HrOk  r. 

Dnbv.  S  Uw  J.  Chunc.  59,  s.  c.  1  Run.  5i3. 

A  fagaies,  und*r  a  bequest  of  wines,  which  ir- 
rired  in  ihe  port  of  London  in  a  aliip  bvfore  ibt 
death  of  laatalor,  the  report  of  the  arTiTtl  of  tbe  ihip 
baiiig  made  before,  but  tbe  entry  of  the  viapaaei 
being  made  till  after  the  death  of  teatalor,  19  asl 
aubject  to  the  paymeTit  of  the  duties,  Ibe  exeeuior 
beingbound  to  pay  t 
T.  Diatim,  t  Obit.  4. 
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',KBighI,t3.teS.*90. 

'  ia  property  to  be  inrested  in 
the  fond*  )  and  gires  1001.  ayear  out  of  the  inlareat, 
tabe  paid  yearly  to  the  orderof  Aiind  tha  remain- 
der or  the  intereat  (o  B  and  C,  during  their  lire*. 


(P)  Vint-sr. 

Bonds  by  tbe  husbui 
trtnleei  in  bis  lifcliini 
death,  500/.  in  tmat.  To 
her  death,  for  their  is~ 
for  his  wife  for  her  a>vn 
band, Erst  directiiglull 
gaTs  her  10001.  al)8ol 
months  after  his  deci'nsn 
legacies:  thabaqueatoi 
fbrmanea,  nor  latisficlii 
the500J.  AdamiT.  Ui< 

A  legacy  gi^en  by  a 
lof  younger  c1 
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ply,  peyablo  within  >i< 
osetherwilholherroluable 
be  lOOOJ.ia  noiiheraper- 
I  of  the  obligation  to  pay 
M'Clel.  &  V.  bl- 
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£dfc«r  M  will  be  aeooonted  in  a  court  of  ^uitj,  ■ 
ntitractioa  jno  tanto  of  portions  to  be  raiaed  for 
them  under  the  testator's  marriage  settlement,  if  it 
eoBtain  a  clanse  providittg  that  advancement  shall 
be  a  ntisfaction  so  fnr ;  and  the  will  bein^  silent  in 
that  respect  is  not  per  as  aqnivalent  to  a  declaration 
uder  hand  and  seal,  that  the  legacy  shall  not  be  a 
ntbfaetion  pre  tatite  of  the  portion.  Goolding  r. 
Httverfitid,  M'Clel.  343,  s.  c.  IS  Price,  593. 

A  testator,  who  bad  receired  two  legacies,  be- 
qneathed  to  his  infant  danghters,  gives  them,  by  his 
will,  great  contingent  benefits,  and  apecifies,  b^  a 
■emorandom,  that  be  bad  received  their  legacies. 
Theae  contingent  benefits  are  not  a  satisfaction  of 
the  demand  which  the  danghters  have  against  their 
Other's  assets  in  renpectof  his  receipt  of  their  lega- 
cies.   Smdftrd  ▼.  Toby,  4  Law  J.  Chanc.  S4. 

(Q)  Payment. 

¥^era  eisentors  are  directed  bj  the  will  of  the 
tsststor,  to  pay  a  legacy  as  soon  after  bis  death  as 
they  shoald  think  proper ;  the  Court  will  oonsider  a 
year  from  the  day  of  the  death  a  reasonable  time. 
BentoH  r.  Maude,  6  Mad.  16* 

Where  a  testator  charges  his  general  estate  with 
kgaeiea,  and  the  ezecntor  and  residaary  legatee 
sells  a  leasehold,  and  no  demands  in  respect  of  the 
charges  created  by  the  will  are  made  for  twenty 
yeare,  the  Coart  will  prssame  that  the  legacies  are 
satisfied ;  nor  are  releases  from  the  legatees  neces- 
sarj  to  BDake  a  good  title  to  the  leaaehold.  Afenfrt- 
ier  V.  WiUmn,  1  Law  J.  Chanc.  151. 

A  libsl  for  a  legacy  must  be  in  the  words  of  the 
will.    Bmtier  v.  R«6«m,  S  Phill.  968. 

Where  a  legacy  of  a  sum  of  stock  wss  beqneathed 
to  the  rector,  churchwardens,  and  oyeraeera  of  the 
poor,  of  a  parish,  upon  trust  to  Isy  out  and  dispose 
of  the  interest  and  dividends  in  bread,  to  be  given, 
tu  ever,  annually,  to  the  poorest  parishioners,  at 
the  discretion  of  the  rector,  churchwardens,  and 
overseers,  for  the  time  being :  Held,  that  the  rector, 
eherehwardens,  snd  overseers,  might  file  a  bill  for 
paymeDt  of  the  legacy,  and  that  an  information  by 
the  Attorney-General  was  not  necessary.  Mawr 
V.  Kiion,  9  Y.  ft  J.  GO ;  see  Magdalen  College  r. 
SiMftoi7i#,S  Y.Ac  J.  64. 

Where,  on  a  bill  by  a  legatee,  there  is  a  decree  for 
the  administration  of  the  estate  by  the  executor, 
another  legatee  ought  not  to  file  a  new  bill  for  the 
payment  of  bis  legacy.  A  solicitor,  who,  claiming 
aa  intemt  in  the  legacy  under  assignment  from 
the  legatee,  being  a  married  woman,  filea  such  a 
■econd  bill,  making  the  married  woman  co-platnttfF 
arith  him,  will  be  ordered  to  pay  his  own  costs  and 
hereout  of  his  own  pocket.  Paekwood  v.  MadditOH, 
1  Liw  J.  Chanc.  107,  s.  o.  1  S.&  S.  SSf. 

Where  a  legacy  waa  given  to  A,  to  be  paid  on  her 
attaining  the  age  of  twenty-one  yeara,  and  in  caae 
of  her  death  before  that  time,  was  given  over  ;  the 
evidence  on  which  the  Maater  made  a  report  as  to 
her  age,  with  a  view  to  allowing  her  a  suitable 
maintenance,  though  sufficient  for  that  purpose,  may 
not  be  sufficient  to  establish  the  time  of  her  birth 
10  clearly,  aa  to  aostain  an  application  for  the  pay- 
ment of  the  legacy.     Anon.  1  Law  J.  Chanc.  77. 

Legatees  will  not  be  excluded  fVom  the  benefit  of 
i  decree,  on  account  of  non-claim  after  the  usoal 
sdverUseaaent.     Anon.  9  Price,  910. 


A  bequest  of  money  to  be  invested  in  an  snnuity 
for  the  life  of  s  msrried  woman,  for  her  separate 
use,  paid  to  the  husband  upon  her  conaont,  taken  in 
court.     GuUan  ▼.  Trimbey,  2  J.  &  W.  457. 

Where  a  legacy  was  bequeathed  to  R  L  who 
died,  leaving  his  widow  execotriz,  and  two  execu- 
tore;  and  the  executrix  alao  died,  leaving  an  exe- 
cutor; and  tbe  accountant-general  having  refused 
to  psy  the  legacy  under  a  power  of  attorney  from 
the  surviving  co-executors  of  R  L.  without  a  dia- 
charge  from  the  executor  of  the  deceaaed  executrix  • 
tbe  Court  ordered  the  legacy  to  be  paid  to  the  sur- 
viving executor.  MoodU  v.  Bainbridge,  6  Mad.  107. 

In  all  cases  upon  legacies,  where  Uie  word  "  ster- 
ling," or  some  word  equivalent,  has  been  used,  the 
money  has  been  held  payable  in  English  currency, 
although  the  teatator  was  resident  out  of  England. 

A  legacy  in  the  words  contained  in  a  power,  i.e. 
given  to  be  paid  "in  lawful  money  of  Great  Bri- 
tain," is  payable  in  the  currency  of  England. 

Unascertained  or  general  legacies  must  be  paid  in 
the  cnrrency  of  the  country  where  the  will  ia  made. 
The  rule  of  law  in  tbe  case  of  a  legacy,  where  a 
party  must  claim  under  the  voluntary  benefaction 
of  a  testator,  will  d  fortiori  spply  to  a  case  where 
tbe  party  is  a  purchaser.  Lamdowm  v.  Lantdoume, 
t  Bligb,  95.  ' 

(R)  Ademption.  ' 

A  testator  bequeaths  all  his  right,  title,  and  in- 
terest in  two  policies  of  insurances,  whicb  he  bad 
effected  on  the  life  of  his  wife,  together  with  aU 
benefit  and  advanuge  thereof,  to  his  executors,  upon 
trust,  after  the  death  of  hia  wife,  to  receive  tbe 
amount  of  the  policies,  and  thereout  to  pay  or  pro* 
vide  for  certain  legacies;  hia  wife  having  died,  be 
received  tbe  money,  and  invested  it  in  aecorities,  of 
which  he  continued  possessed  at  his  death  :  Heldj 
that  the  legaciea  failed.  Barktr  v.  Rayner,  9  Russ. 
122,  s.  c.  5  Mad.  jfO& 

(S)  Lapsed. 

A  legacy  is  given  to  a  married  woman  for  life,  to 
her  separate  use,  but  to  be  her  own  absolutely,  if 
she  survives  her  husband  ;  with  a  power  of  appoint- 
ing it  by  her  will,  if  she  dies  in  bis  lifetime,  and 
for  want  of  appointment,  to  her  next  of  kin,  exclusive 
of  her  husband  ;  if  she  diea  in  the  lifetime  of  her 
husband,  leaving  the  testator  her  surviving,  the 
legacy  is  lapsed,  and  her  next  of  kin  are  not  en- 
titled to  it.  Baker  v.  Hanhury,  1  Law  J.  Chanc.  70. 

A  legacy  given  out  of  the  personal  estate  of  tbe 
teatator,  in  trust  to  pay  the  interest  to  a  legatee  for 
her  life,  itnd  after  her  death  to  pay  the  principal 
absolutely,  in  certain  abares,  to  and  amongst  several 
legatees ;  "  and  in  caae  of  tbe  death  of  such  lega- 
tees (naming  them ),  or  any  or  either  of  them,  before 
such  thi'ir  reapective  legacies  should  or  miglit  be- 
come payable,  then  the  legacy  or  part  of  him,  her, 
or  them  so  dying,  to  go  to  his,  her,  or  their  execu- 
tors or  administratora,  as  part  of  his,  her,  or  their 
personal  estate"  :  Held,  as  to  one  of  such  shares, 
to  have  lapsed,  notwitbatanding  the  intervening 
life  estate,  on  the  death  of  one  of  tbe  legatees  in  the 
lifetime  of  the  testator;  and  that  the  mention  of  the 
executors  and  administrators,  in  the  clause  of  the 
will,  did  not  amount  to  a  substitution,  so  as  to  vest 
any  interest  in  them  and  prevent  the  lapse.  Bon$ 
V.  Cook,  M'Clel.  168,  s.  c.  13  Price,  33«. 


LEGACY— (Void— Rmiddb  oa  Subplo). 


A  IwUtor,  who  died  in  lT99,b«qiwttboda1aKlcT 
to  bit  filbtt  in  Ireland  ;  bat,  in  cise  of  liii  ftthcr'i 
death  before  bs  recoiled  tbe  ewne.  ho  bequntbed 
the  nina  ■am  OTer  for  tbe  benefit  ot  hie  (the  teou- 
ior'«)  brothsTH  end  liiten :  tlie  filher  lired  till  1' 


ul,  from 


eultin 


Ted  »ny  part  of  the  legicj  ;  Hold, 
tliBt  tho  Ki<l  (0  the  faihor  did  not  tike  effect.  Law 
V,  Thampua,  6  L«<r  J.  Cbino.SC. 

A  teeutrix,  after  directing  her  Undi  to  be  aold, 
nni]  miking  iToid  diipoiition  of  8001.  of  ibe  manej 
tn  ba  niied  by  tbe  aala,  gi*a  lo  R  ill  the  reiidue  of 
lliu  moniaa  to  be  niied  bj  such  nie  :  braiubee- 
iiueat  clause,  >ha  likevisa  fta  to  K  all  tbe  residue 
of  her  iienonal  eiUte  :  Held,  tbit  R  ii  oot  anliilod, 
under  eitber  raeiduaty  gil\,  to  tbe  lipiad  legacy,  but 
t bat  tbe  8001.  will  go  to  tbe  beir-it-liw, 

'J'he  coiti  of  tbe  suit  ia  luch  ■  ciae  will  be  borne 
by  the  whole  reaiduaij  fund,  including  tbe  800/.  ao 
lliat  a  proportion  of  tbem  may  fill  on  tbe  lapied 
li'gacr.  JeatiT.  MUtluU,  I  Law  J.CbiDO.  16S,i.o. 

7  s.  &  s.  sw, 

(T)  Void. 

A  teatator bequeathed  atDck[otni*tcei,npan  truet 
10  Bell  tbe  "  eune  when  id  oppoituniiy  oBer*  of 
Iiuilding  a  obapel  rorlbe  wonbip  ofioaitiia  protea- 
t^int  lecl,  sod  to  contribute  the  aame  towardi  the 
building  and  its  eupporti"  Held,  thit  tbe  bequeit 
was  Toid  under  tbe  Statute  of  Mortmain.  Priekard 
T.  ^lAiuln,  5  Uw  J.  Cbinc  175. 

A  Sootcbman,  by  a  vill  made  in  England  in  the 
P^iigliah  form,  bequeatbs  money  to  tmaieai,  of  wbom 
tivo  were  reeideni  ia  Scotland,  upon  trust  to  la^  out 
the  same  in  tbe  purcbasa  of  lands  Or  rents,  of  inlio- 
rilauce  in  fee  liniple,  upon  trust  to  pay  tbe  rents  to 
(be  magiitratea  ol  a  town  in  Scotland  for  tlie  benefit 
of  pfrtona  residing  in  or  witbiu  a  certain  distance  of 
that  town:  Held,  that  tb a  bequest  was  void  under 
ilie  Mortmain  Acts.  Alletiuy  Cincrai  i.  MiU,  5 
Liw  J.  Chant.  163. 

Bequest  out  of  real  aslita  to  erect  a  monument  in 
a  cliurcb  to  a  testator's  memory,  is  not  witfain  lb* 
Kialute  of  Morlmiin.  IJequeat  to  erect  a  monument 
to  tbe  Irstator's  memory  within  ayeirillarhia  death 
in  tbe  church  of  A,  with  a  legacy  to  tbe  rector  oF  A, 
KTj  coodilion  of  liia  cODtenting  to  tbe  erection  of  the 
iiL'jijumenc.  and  a  direction,  that  if  be  refused,  the 
1'^Li.tor  was  to  b«  buried  elsewhere:  Held,  that  the 
|>iir|jOie  failed,  by  the  rector's  refusing,  Ibr  many 
yiari,  to  allow  the  monument  to  be  erected,  tbough 
a  tucceedioft  reclor  was  willing  to  consent.  Mtllick 
V.  ihi  I'midiitl  and  Cuorduni  oflkt  Aiyium,  1  Jao. 

lun. 

The  tettator  bequealbed  personal  property  to  bis 
truatses  snd  executors,  upon  Imst  to  pay  the  divi. 
dends  to  his  diughter  dunng  her  life  to  her  separate 
use,  and  sfW  ber  decease,  to  pay  tbe  principu  unto 
all  and  erary  ber  children  who  should  lire  to  attain 
tKenty-lhree  years  of  age,  ahire  lud  share  i 
nitb  benefit  of  suriivorabip 
under  that  age,  with  limila 
abould  be  do  such  child  or  children  ;  ot  being  sucb, 
all  of  them  should  die  under  tH-enty-tbree  without 
lun  ful  Issue.  The  daughter  had  a  child,  who  died 
u^ider  age  in  ber  lifetime:  Held,  thai  the  bequests 
<ii  lbs  ohildren,and  thesubaequsnt  limilatioDSjWeTO  . 
lm>  remote.     Bail  T,  Tnteliard,  l.Ruas.  tl3. 


anifoflben 


A  loststriz  beqneathi  Block  li 
life,  snd  sfter  their  death  to  Ibeii 
and  after  the  death  of  tbe  child 
iwf^bi 


:HbIc 


ir  child  tea  fi 
'  the  childrm 


queite,  except  the  bequesia  tn  the  children  for  U 
are  roid.     Uayit  t.  Haya,  C  Lbb  J.  Cbanc.  141. 

If  a  If^cy  of  Btoek  is  p^von  by  n  testaLor,  vli 
baa  not  tbe  stock  deecrited,  nor  inr  other  itod 
the  legacy  fails.     Ennu  t.  Tripp,  6  ^lad.  91. 

A  gift  of  personal  praprrty  to  all  the  childrrn  i 
tbe  IB         ■  


of  twenty.eight  years  froto  tbe  li 

Uw'j.  Cbsnc  104. 

A  testatrix  dsTises  and  BppolT 
daughter  O  for  life  ;  remaindi^ito 
and  other  soni  or  0  successively  in 
der  to  the  diughteia  ofO,  >b  tciia 
tsil,  with  crone  remainders  betw 
remainder,  in  defiult  of  all  eiich  i 
teea  for  tbe  term  of  one 
•uch  legacie*  as  she  had 
•houki  by  any  codicil  beqi 
to  tbe  legatees 


r  T.  HoUJuri. 

>  eatates  to  \* 
euseofttgin 


thoui 


In  a 


after  1 


and  fail 


O,  Tarious  legao  ...  .  ^ 
Held,  that  the  words  "  fsilut 
quest  of  tbe  legacies,  mean l, 
generally,  but  a  failore  of  su 

prised  in  the  prior  limitatio: 
therefore,  (bat  the  legncieswt 
were  well  charged  on  the  1 
Ormimdt,  4  Uw  J.  Chanc.  1 
Where  the  will  relstea  onh 
S5  Geo.  t.  a.  6,  doea  not  app 
titled  to  his  legacy,  though  I 


to  per 


■u,6 


>  legatee  i 

attestiag  wit 

I.Ciianc.m 

mt.  i«i  I.  SHaiaur^iJl,  17  \fi.  503. 

The  elituta  15  Geo.  i,  c.  6.  is  hmited,  iu  poinlo 

ne  conitruolion,  to  wills  and  codicils  of  realsstati 

though  it  Bitenda,  in  terms,  to  all  wills  and  rodicili 

wbitsooTer.     Hence,  i  legacv,  Hic.  to  a  subacnbiiq 


ovetjble  t 


ooaltv,  ii 
1  lav ;  «*.- 
■tlt.SKii 


tlO. 

A  leasehold  estate,  fiisquetitbed.  amoa|!:it  o^ 
penonalty,  (or  tbe  aupport  of  n  chaKti-,  under  ide 
TJse  Tqid  by  stat.  9  Geo.  S,  c.  r,o.  is  gpplicable,  ii 
the  Grat  place,  as  aaaeta  nndiipos^d  of,  to  tho  pa;^ 
meat  of  debt*,  &o,,  sod  tite  nsiduo  is  lo  be  appro' 
priatedsooordingto  the lesti. tor's  inK^ntions.  AU«r"i 
Onrrat  r,  Ttmiua,  1  Ken.  U'(>,  Cbnac. 

(V)  Residuioh  StirirLi-s. 

Construction  of  general  words  in  reaidaary  be 
quest.     Htugham  T.  Saedji,  u  Law  J.  Cbanc.  671 

The  plain  express  mesning  of  words  io  areaidosr] 
elause  will  be  lollowed.  where  siicb  meaning  is  cos 
sistent  with  tbe  general  intention  of  the  leitiirii 
tbough  it  should  be  repugnant  to  the  strict  htrra 
import  of  a  former  clause.  Hi-i'hiii  r.  Toiclr,  1  L)a 
J.  Cbanc.  155,  ».  c  1  S.  &S,  ;i:l7. 

Although  the  whole  Tilue  of  the  land  may  Ix 
giren  in  legadea,  yet  after  giving  legacift  to  a  cer- 


LEGACY — (Rbsxdub  or  Surplus). 


d2i 


this  maoiMr.  The  turpliu  is  held  to  be  land,  and  is 
not  thus  to  be  disposed  of.  Craufurd  ▼.  Coutts,  t 
Bligh.  679. 

Where  a  psrty  bequeaths  the  whole  of  bis  pro- 
perty, it  demonstrates  an  intention  on  the  part  of 
the  testator  not  to  die  intestate  with  regard  to  any 
pertioo  of  his  effects  ;  hence  a  residuary  legacy  will 
be  extended  to  after-acquired  property,  unless  spe- 
cial words  be  introduced  to  limit  the  general  rule. 
Bhmd  V.  Lamb,  9  J.  &  W.  405. 

The  testator  bequeathe^  legacies  of  100^  to  each 
of  five  persons,  aad  all  his  "  goods  and  moveables;", 
aad,  by  codicil,  be  directed  **  bis  goods  abd  utensils'* 
slso  to  be  divided  between  these  five  persons :  Held, 
that  such  words  are  to  be  limited  to  utensils  and 
articles  ejutdem  generit ;  and  that  the  testator  died 
intestate  as  to  the  beneficial  interest  in  tlie  general 
residue  of  his  property.  Suticn  v.  Sharp,  1  Russ. 
146. 

A  testator,  after  devising  to  his  natural  son  some 
real  estatea,  bequeaths  to  him  hit  furniture,  plate, 
hooks,  and  Uoe  Heck,  or  what  eiee  he  may  then  be  poteeeeed 
rfat  his  decease;  be  then  makes  other  devises  and  be- 
quests in  his  fiivoor,  and  also  gives  pecuniary  lega- 
cies to  various  persons  :  Held,  that  the  words,  "  or 
what  else  the  testator  might  then  be  possessed  of  at 
bit  deceese,"operafee  as  a  bequest  of  the  general  re- 
sidae  of  the  personal  estate  to  the  testator's  natural 
•OB.  Fleming  v.  Bwrrotot,  4  Law  J.  Chanc.  115» 
s.  c  1  Russ.  976, 

Testator, after  bequeathing  to  A  and  B  legacies  of 
stock,  unequal  in  amount,  and  giving  several  lega- 
cies to  public  charities,  requests  the  said  A  and  B 
to  be  hh  executors,  and  gives  to  them  as  such  one 
hundred  guineas  each.  He  then  orders  bis  books, 
jewels,  plate,  and  household  furniture  to  be  sold ; 
and  after  desiring  mourning  to  be  provided  for  bis 
servants,  and  five  guineas  each  to  be  given  to  save- 
nl  persons  named  in  the  will,  and  to  his  two  executors 
At  a  ring,  as  a  token  of  remembranoe,  concludes  his 
viU  in  the  following  manner :  "  In  case  there  is  any 
nosey  remaining,  I  should  wish  it  to  be  given  in 
privste  charity*' :  Held,  that  the  general  residue  of 
the  testator's  peisonal  esute,  consisting  of  a  lease- 
hold estate,  money  in  the  funds,  snd  s  balance  in 
cash,  was  not  comprehended  in  the  residuary  clause, 
which  was  confined  to  the  residue  of  the  produce  of 
the  articles,  which  the  teststor  directed  to  be  sold. 
Oammmey  v.  Butcher,  1  Turn.  960. 

Testatrix,  by  her  will,  disposes  of  certain  long 
aBioitie8,,attd  of  a  aum  in  cash,  and  thei&  nses  the 
Aiilowittg  words :  "  I  believe  there  will  be  sufficient 
aoaey  left  to  pay  my  funeral  expenses."  By  a 
eodicU  to  her  will  the  testatrix  expresses  herself 
thus :  ^  If  there  is  money  left  unemployed,  I  desire 
it  may  be  given  in  charity  :"  Held,  that  the  general 
residue  of  the  testatrix's  personal  estate,  including  a 
*aBi  of  j£t5O0  trust  monies,  in  which  she  had  a 
▼csted  reveisionary  interest  at  the  time  of  her  death, 
subject  to  be  divested  by  the  appointment  of  her 
Bother,  passed  under  the  words  "  money  left  on- 
smployed,"  and  as  well  given  to  charity.  Legge  y. 
AegiU,  1  Turn.  265. 

A  testator  gives  the  residue  of  his  estate  to  his  * 
executors,  upon  trust  to  invest  the  same  on  securi- 
tiesy  and  paj  the  interest  to  A  during  his  life,  with 
certain  limitations  over  :  the  executors,  within  the   . 
year  after  the  testator's  death,  receive  a  sum  of 
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money  as  dividends  on  part  of  the  testator's  estate, 
which  was  invested  at  his  death  ;  and  this  sum  was 
not  wanted  for  payment  of  debts  or  legacies  :  Held, 
that  this  sum  did  not  constitute  part  of  the  residue, 
but  belonged  to  the  tenant  for  life.  Hewitt  v.  i^eT' 
rit,  2  Law  J.  Cbanc.  87,  s.  c.  1  Turn.  941. 

A  testatrix  devises  her  messuages,  buildings, 
lands,  tenements,  and  hereditaments,  to  trustees 
and  tlieir  heirs,  and  bequeaths  all  her  personal  chat- 
tels and  effects  to  the  same  trustees,  their  executors, 
administrators,  and  assigns,  directing  them  to  sell 
both  species  of  property,  and  to  keep  two  distinct 
accounts :  the  one,  of  the  monies  arising  from  the 
sale  of  her  messuages,  lands,  tenements,  and  here- 
ditaments :  the  other,  of  her  personal  estate  thereby 
made  saleable,  and  legally  applicable  to  the  charit- 
able purposes  therein  expressed  :  she  further  di- 
rects that  her  debts  and  legacies  (except  those  given 
to  charities)  shall  be  paid  out  of  the  produce  of  her 
real  estate  ;  that  the  legacies  to  charitable  uses  shall 
be  raised  out  of  the  personal  estate ;  and  in  case  the 
former  fund  be  insufficient  to  pay  the  legacies 
charged  upon  it,  that  the  personal  estate  shall  be 
applied  to  make  up  the  deficiency  ;  and  she  adds, 
that,  if  any  part  of  her  personal  estate  remain  undis- 
posed of  after  satisfying  the  specified  charges  on  it, 
she  gives  the  residue  of  her  said  estate  and  effects, 
not  thereby  otherwise  disposed  of,  to  C  :  Held,  that 
the  surplus  of  the  persons!  estate,  after  payment  of 
the  charitable  legacies,  was  not  applicable  to  the 
payment  of  her  debts  and  general  legacies,  in  ease 
of  her  real  estate  ; — That  the  chattels  real  of  the 
testatrix  were  included  in  her  devise  of  her  mes- 
susges,  lands,  buildings,  and  hereditaments ; — ^l^hat 
the  surplus  of  the  real  estate,  after  payment  of  debts 
and  legacies,  did  not  pass  by  the  residuary  clause ; 
-^That  the  heir-at-law  of  the  testatrix  took  that 
surplus  ss  money,  and  not  as  land.  Dixon  v. 
Dawson;  Slawin  v.  Fmrside,  S  Law  J.  Chanc.  195, 
s.  c.  9  S.  &  S.  327. 

A  bequest  of  residuary  estate  to  trustees,  to  ap- 
ply the  interest  to  the  education  and  maintenance 
of  A  during  her  minority,  and,  when  she  has  attained 
the  age  of  twenty-one  years,  to  the  use  of  A  abso- 
lutely, does  not  give  A  any  vested  interest  till  ber 
full  age  is  attaineid ;  and,  if  she  dies  during  her  mi- 
nority, the  residue  goes  to  the  next  of  kin  of  the 
trustee.    Russel  v. ,  1  Law  J.  Chanc.  69. 

Testatrix  bequeathed  one  moiety  of  the  residue 
of  her  personal  estate  to  her  daughter  Hannah,  for 
her  separate  use,  during  the  joint  lives  of  her  and  her 
husband ;  and,  if  she  survived,  to  her  absolutely  ; 
if  not,  to  her  children  who  should  attain  twenty -one ; 
and  she  bequeathed  the  other  moiety  for  the  benefit 
of  her  daughter  Mary  and  her  children  ;  with  a  be« 
qest  over,  if  she  died  without  children,  to  Hannah 
and  her  children,  in  like  manner  as  the  fint  moiety. 
By  a  codicil,  she  bequeathed  the  whole  residue,  if 
both  her  daughters  died  without  leaving  a  child  who 
should  attain  twenty- one,  to  A.  Both  the  daughters 
died  without  issue,  but  Hannah  survived  her  hus- 
band :  Held,  nevertheless,  that  A  was  entitled  to 
the  residue.  Hopkins  v.  Towle,  1  Law  J.  Chanc. 
155,  s.  c.  1  S.  &  S.  337. 

A  testator  bequeathed  a  fund,  which  was  to  be 
produced  by  the  conversion  into  money  of  the  resi« 
doe  of  his  real  and  personal  eatate,  to  trustees,  upon 
trust  to  pay  the  interest  of  one  moiety  to  his  dangh* 
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Ut,  for  bic  wpMftle  naa  dgrn;  bar  Ufa  ;  and,  aftar 
kai  dewb,  lo  pay  lOOJ.i  jaarto  harhDafaaDddmiii^ 
biilifa,  and  to  apply  tbe  mDuider  of  the  drndeoda 
to  tbe  rasiDtenmM  and  education  of  all  uid  arery 
bet  cbildren,  udiU  tbey  aUaioftd  tvraatj-cma  n- 
■pactiTely,  and  wbrn  tbsy  atuinad  their  napeetiTB 
■fM  of  twenty-one,  upon  tniat  to  pay  tha  principal 
to  tbam  id  equal  ifaarea ;  tba  mother  aorriTed  tbe 
teatalor,  and  left  tiro  children,  who  died  oodet 
twenty-one.  Tbe  moiety  of  tbe  reeidoe  *eited  in 
theae  children,     Jvnei  '.  Uatkilioain,  1  Run.  tlO. 

1'eeuloT,  after  bequeathing  an  iDnaity  lod  gooda 
to  bia  wife  for  bar  life,  directi  the  whole  of  fail 
fbrluDe,  in  del^ull  of  Lit  own  iaaue,  and  of  a  tecond 
■on  of  hia  brother,  and  aecond  eon  of  hi)   atater. 

be  dindad  between  tbe  plaintift'  and  the  defsn- 

'■      "lelattertbereu^         

worda  Khali  fa 
the  moiety,  till  the  determination  of  the  contingency, 
did  not  belong  to  the  plaintiff;  and  that  the  reaidnary 
la^tee  waa  entitled  to  that  and  tha  reTeruonary 
inlereit  in  the  gooda  left  to  the  wife.  Mitferd  T. 
fVicktr,  t  Ken.  61.  Chine. 

M,  by  hia  will,  after  diapoaingofbiipenonal  pro- 
perty, ga*a  to  hia  aiatera,  H  and  M,  a  certain  an- 
nual rent,  and  at  their  reapectiie  deaiha,  irilled 
to  their  children  in  equal  aliaraa,  the  inberitauee 
their  motbera  darired  from  hia  eetate,  leaving  H  and 
M  leaiduiry  lefraters:    Held,  that  u  H  and  M 

--  ■    ■■  -'        •     'utelT.: 1—-i 

-.  Druvnand,  1  S.  &  3. 
517. 


K  teitatOT  Kirn  a  residua 
and,  afier  herdeceaae.to  C,  ti 


>  hia  widow,  for  life, 
I  at  her  own  diapoial ; 
,  teiTiDg  any  child 
liring  at  her  deceaae,  then  to  each  child  or  children  ; 
and  if  she  ahould  die  withoat  any  ghild  liring  at 
her  deceaae,  then  to  D  and  E  ;  but  if  either  of  them 
ahould  die  before  they  ahoold  become  entitled  to 
receire  tha  aams,  than  tbe  whole  to  tbe  anrriror; 
but  if  they  ahould  both  die  in  tbe  lifetime  of  hia 
widow,  then  to  hia  wife  abaolutaly  : — C  baring  aur. 
nred  the  widow:  Held,  that  aha  waa  entitled  to  the 
leiidue  abwrlnteij.  Da  Cstta  r.  KUr,  5  Law  J. 
Chano.  161. 

A  leiutpr  bequeathe  to  hia  wife  the>aaidue  of 
hia  eattts,  requeating  that  the  would,  at  bar  death, 
leare  three  legacies  of  iOOl.  each,  to  three  peraona 
whom  he  describes,  and  that  aha  would  iMVe  the 
nmainderof  her  property 
■Dch  proportio  "  '  ' 
•object  10  thi 

tilled  to  the  reaidoe  absolutely,  and  that 
lo  say  portion  of  it,  waa  raised  in  fiiTour  of  the 
nephews,     Eadt  r.  Ijtdt,  4  Law  J.  Chanc.  44. 

A  testator  bequeatha  a  sum  of  slock  to  each  of 
Sto  nephews  and  nieces,  or  to  their  reapecUTs  child 
or  obildren  ;  should  any  die  without  child,  auoh 
stare  to  rcTert  to  tbe  reajdnary  lentee ;  each  of  the 
nephews  and  nieces  who  sumre  tbe  testator,  Ukea 
hia  or  her  legacy  of  alock  absolutely.  The  same 
testator  appoints  as  his  reaiduarr  legatee  E  F  M, 
his  child  or  children  ;  in  case  of  his  death  without 
any  such,  the  residuary  inlerset  to  rest  in  tha  other 
6ie  nephews  and  nieces  then  alire.  share  end  share 
alike,  and,  as  before,  lo  the  child  or  children  of 
each :  and  in  cue  of  either  of  their  deaiha  without 
any  such  ianu,  then  hi*  or  her  share  to  be  divided 


ider  of  her  property  to  hia  two  nepbswa,  in 
roportionsaa  she  thought  proper:  HeM,  that, 
t  10  the  three  legacies,  the  widow  waa  en- 


NuctUa,  iRuaa.  16j. 

A  tsalalni,  aftar  devisinp  hor  freeholdinil  wf 
hold  estates  lo  IrusMes  for  sale,  proceeds  as  rdkn 
— "  I  will  snd  direot  thai  Ihe  monies  to  ttiH  In 
snch  sale  be  oonsidered  and  liken  as  a  put  of  ■ 
perwnalealate":  In  a  subirqupnt  partofherwi 
ahe  uses  the  following  words  :— "  And  I  bflil 
direct.  Chat,  out  of  tbe  monies  to  arise  by  bueIi  ■ 
and  out  of  all  other  my  peisooal  eslale,  ibe  setn 
legacies  hereinafter  mentioned  be  jiaid  iid  t«i 
Ged"  :  aba  then  gives  several  lEi),'iiciee.  gnd, bet 
rsaiduary  clause  in  her  n-il],  she  giTts  "il'li 
residue  of  my  personal  ?siiilp,  and  of  Ike  Msi 
arising  from  the  sale  of  my  real  0BUile,"iDik>Bi 
ner  therein  mentioned.  Tin?  porsonal  eaiila  mai 
sufficient  to  pay  tbe  legacjcs,  aud  several  <f  i 
Irgsciea  lapaed  :  Held,  thai  ihf  hpsed  legion  i 
into  tbe  reaidoe,  and  did  not  goto  tbe  heir-il-lai' 
the  teatatrix. 

The  l^acies  were  not  paid  till  Ihe  ei|iinli9i 
a  year  from  the  testatrix's  denih,  during  wki^Di 
the  funds,  out  of  which  lljey  were  paid,  yieliU  i 
tereat  and  dividends:  Held,ibBi  sucb  iuterHli 
dividends  formed  part  of  ihH  curpus  of  tl>e  roiili 
and  did  not  belong  to  lh«  tenant  for  liAi  d  I 
reddue.  AmphUlt  t.  Ptrke.  .=.  Lav  J.  Chioc.  Il 
s.  0.  1  Sim.  S7S. 

A  B  devised  lohis  Gre  cMl.lreu  9500/.  neb, ii| 
their  aeverslly  attaining  iweaii-one  ;  dorinf  ib 
minorities  tbe  aurplna,  after  ;i^rini;  for  their  B> 
tenance  and  education,  to  arrumulile  ;  and,i(di 
■bonid  be  any  surplua  afti'r  jftrioj;  eack  orik 
(5001.,  to  diride  it  amon}.-st  tli>'  lite  cbiiim. 
aucb  of  them  as  ahould  be  living  wLi'n  tie  rouni 
attained  Iwenty-one  ;  and  ui  case  aoy  of  lit  > 
five  children  died  under  twentv-niie.  wilhouilH' 
ahareorauGhchilt' 


tiuld  g 


shareaof  auch  children  should  go  loaucb  iksiiia 
One  of  tbe  children  attsintd  twoBiv.oae.iadd 
leaving  iatue,  but  bafon  lb>:  youagesl  cliiU  el 
leatator  had  arrived  at  Iweniy-oue  :  Held,  tkU 
issue  of  the  deceaaed  child  lo'ok  no  intereftis 
surplus.     Hwiv.  HfTTing,  1  M'Clul.Jk  V.flJ 

Property  was  devised  to  a  college  for  Ibasd 
additional  fellowshipa,  and  the  surplus,  if  iiy. ' 
to  he  a]>propriated  aa  a  fund  for  ifae  repaini 
"  reased    considerably— it  ' 

surplus  not  i  ■  ' 

&c.  vested  in  the  old  fouudnii 
T.  Matfr  vf  CalhtriHi  Hall.  I  .i:.c.  581. 

A  tea tatrii  bequeathe  iLe  inlcrpstofherresidi 
estate  to  A  for  life,  directing  lirr  tMecuiors  to  la 

ittoB,  C,  D  and  £,  and'lhi'  aurvi.oraor  lurv 

at  twenty-one,  with  intervsi,  uotil  ihev  ahool 
entitled  lo  receive  their  ahari'S.  II  lod  0  diedu 
her  life  :  Held,  that  D  and  11  are.  ujion  A'l  d< 

6Law  J.  Chanc  5S. 

A  leatator,  out  of  a  fund  composed  of  the 
seeds  of  hia  real  and  personul  CDtaid.  (-ivee  ■  lr| 
lo  A,  and  a  eontingeut  legacy  lo  b  :  be  then  dii 
bia  tnslses  to  ^y  (o  hia  dcDtxri  at  under,  C 
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ftci  oertaiA  sains ;  fiatUy ,  he  giree  the  residue  to  his 
divuMS  above  named,  sbue  and  sbsre  tlike,  id  pro- 
portion to  their  sereral  legacies :  Held,  that  A  and 
B  are  entitled  to  share  in  the  residue,  as  well  as 
C,  D,  &e.  CUwpe  v.  Banningf  S  Law  J.  Chanc.  11, 
f .  c«  1  o>  A  S>  dor* 

A  testator  directs  the  residue  of  his  estate  to  be 
dirided  into  eight  equal  shares,  and  disposed  of  as 
fellows,  among  the  children  of  B :  he  then  enume* 
lates  the  number  of  shares  which  each  child  is  to 
take,  but  thesbaiesso  given,  amount  only  to  seren : 
Held,  that  the  children  of  B  take  the  whole  residue, 
and  that  the  division  is  to  be  by  seventh,  instead  of 
eighth,  shares.  Berhiley  v.  PalUng,  4  Law  J. 
Cbane.  226,  a.  c.  1  Russ.  596.  * 

Under  a  gift  of  the  residue  to  all  the  testator's 
legatees,  in  equal  shares  (which  were  S3  in  number), 
each  legacy  will  have  added  to  it  one« twenty- third 
part  of  the  residue.  rani«rc  v.  Perks,  1  Law  J. 
Chanc.  79. 

A  testator,  after  giving  certain    legacies,   be- 
queathed the  whole  of  his  real  and  personal  estates 
to  two  persons,  ss  his  sole  executors,  '*  in  trust  to 
dispose  of  the  whole,"  according  -to  the  testator's 
directions,  with  a  concluding  bequest  in  these  words, 
"To  my  two  executors,  whom  I  appoint  to  this 
purpose,  in  trust  to  see  the  above  fulfilled,  I  bequeath 
ten  gaineas,  together  with  all  the  rest  of  my  estate, 
whether  real  or  personal,  wherever  deposited,  after 
pBjing  funeral  expenses,  or  other  incidental  charges. 
One  of  the  executors  died  in  the  testator's  lifetime, 
the  other  survived  him  but  seventeen  days ;  he  died, 
Istving  executors.    On  the  hearing  of  a  cause  by 
MO  filed  against  the  executors  of  the  surviving  exe- 
caton  of  the  original  testator,  by  the  next  of  kin 
prayiog  to  be  declared  entitled  to  the  general  resi- 
due, according  to  the  Statute  of  Distributions :  Held, 
1st,  that  the  executors  were  beneficially  entitled  to 
the  whole  of  the  residue,  and  were  not  trustees  for 
the  next  of  kin.    Snd,  that  the  executor  of  the  first 
testator  was  not  precluded,  by  having  done  no  act  in 
^  lifetime  manifesting  his  intention  to  take  on 
himself  the  bnrthen  of  the  execution  of  the  will ; 
>yd,  5d,  that  nnder  the  words  of  the  will,  he  and 
his  executors  were  entitled  to  the  lapsed  legacies, 
(many  legatees  having  died  in  the  lifetime  of  the 
testator,)  and  to  the  whole  of  the  residue,  from 
whatever  cause  arising,    beneficially,  and  not  as 
f'ustee.     Semble,  that  the  survivor  of  two  qxecutors, 
te  whom  a  residue  is  bequeathed,  is  entitled  to  the 
*hoie,  if  the  other  executor  dies  in  the  testator's 
lifetime.     Parsone  v.  Safety,  9  Price,  578. 

A  testatrix,  after  some  specific  bequests,  gives  to 
A,  for  his  life,  all  monies,  dividends  of  stock,  and 
all 'other  monies  due  to  her;  she  directs,  after  his 
decease,  tlie  principal  and  interest  to  be  divided 
*iBong  bis  children  in  the  following  manner  (giving 
^001,  to  one  child,  and  500/.  to  each  of  three  others) 
snd  she  then  appoints  A  and  B  her  executors :  these 
legacies  were  sufficient  to  exhaust  all  the  testatrix's 
property  as  it  stood  at  the  date  of  the  will ;  hot  in 
coMequence  of  subsequent  acquisitions,  there  re- 
mained at  her  death  a  large  residue :  Held,  that  the 
mentors  were  entitled  to  take  the  residue  benefi- 
eiaUy.  Haynet  v.  LittUftar,  t  Law  J.  Chano.  13, 
«.  0.  1  S.  Ac  S.  496. 

A  testator  appoints  A  and  B  his  executors  "for 
the  jost  md  due  performance  of  his  last  will  and 


testament:"  Held,  that  these  words  will  notconyert 
the  executors  into  trustees  of  the  residue,  for  the 
testator's  next  of  kin.  GoMCoigne  y.  Lynde,  4  Law 
J.  Chanc.  54. 

A  testatrix  by  her  will  appoints  A  B  her  executor, 
"  to  see  that  her  will  is  put  in  force  as  follows ;"  and 
then  gives  various  specific  and  pecuniary  legacies  t 
Held,  that  the  executor  takes  the  residue,  not  bene* 
fioially,  but  only  as  a  trustee  for  her  next  of  kin. 
■  v.  Farrand,  6  Law  J.  Chanc.  34. 

A  testatrix  gave  the  interest  of  the  residue  to  her 
brother  during  his  life,  and  after  his  death,  she  gave 
the  residue  to  her  executorsrin  trust  for  four  persons 
by  name,  and  the  survivor  and  survivors  of  them,  to 
be  paid  to  them  respectively  when  they  should 
sttain  twenty-one,  with  interest  in  the  meantime ; 
of  these  four  persons  two  died  during  the  life  of  the 
brother :  Held,  that  they  did  not  take  vested  inter* 
ests  in  any  part  of  the  residue,  but  that  the  whole  of 
it  belonged  to  the  two  survivors.  Poper,  Whiteembe, 
3  Russ.  194. 

A  testator  gives  to  two  persons,  successively  for 
their  lives,  his  house  and  garden,  with  the  furniture, 
and  an  income  of  300^  a  year  to  maintain  it ;  and 
he  directs,  that,  at  the  death  of  the  survivor,  the 
whole  of  the  premises  shall  become  the  property  of 
the  executors :  Held,  that  this  bequest  will  not  ex- 
clude the  executors  from  taking  the  beneficial  interest 
in  the  residue.  Gateoigne  r.  Lmde,  4  Law  J.  Chanc. 
54. 

A  testator  devises  real  estates  to  trustees  upon 
trust  for  A,  during  his  life,  with  remainder  over ; 
and  he  gives  the  residue  of  bis  personal  eaute  to  the 
same  trustees,  upon  trust,  with  all  convenient  speed, 
to  purchase  lands  to  be  conveyed  to  the  same  uses 
ss  the  devised  estetes,  and  until  the  purchases^  be 
made,  upon  trust  to  lay  out  the  money  on  securities, 
and  pay  the  dividends  to  those,  who  (if  lands  had 
been  bought)  would  have  been  entitled  to  the  rente: 
Held,  Uiat  the  tenant  for  life  is  entided  to  the  divi- 
dends accruing  upon  the  clear  residue  of  the  personal 
estete,  within  the  year  after  the  testator's  death. 
Angerstein  r,  Martin,  2  Law  J.  Chano.  88,  s.  c.  1 
Turn.  232. 

A  will  contained  a  direction,  that  the  residue  of 
the  testator's  personal  estete  should  be  expended  in 
the  puTchsse  of  land,  as  soon  as  land  in  the  county 
of  Y  could  be  conveniently  found,  which  must  pro- 
duce a  certain  per  centege :  It  was  holden,  thst  nil* 
til  the  direction  be  complied  with,  the  tenant  for  life 
was  entitled  to  all  interest  of  the  testetor's  residuary 
estate  accruing  from  the  end  of  one  year  after  the 
testator's  death.  KelvinsUm  v.  Gray,  S  S.  5c  S.  39d. 

Legacies  bequeathed  by  the  will  of  a  hushand,  and 
subsequently  of  the  widow,  proving  void,  they  fall 
into  the  residue  of  the  estate,  and  are  not  to  be  dis- 
tributed among  the  remaining  legatees.  Lake  y. 
Cook,  t  Ken.  54b  Chanc. 

(W)  Legacy  Doty. 

If  a  testator  dies  in  India,  and  his  personal  estate 
is  wholly  there,  and  the  executor  is  resident  there, 
and  the  will  is  proved  there,  and  such  executor  ro- 
mita  a  legacy  to  a  legatee  here,  or  to  some  other 
person  for  the  specific  use  of  the  legatee,  the  legaoy 
duty  is  not  payable  on  such  remittance,  inasmuch 
as  toe  estate  is  wholly  administered  in  India. 
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But  ifpirtafths  ■bwM  tra  found  in  EngUnd.  in 
tbe  bmds  o[  the  agent  of  lucb  cxecotor,  wicliout 
■peciBc  ipprapriation,  and  a  laKttee  in  EnE-land  in- 
Mitutes  I  auit  here,  for  tbe  ■dmiaiBtntioD  ar_s»cti 
nntpproprialed  aueta,  aiich  iinla  an  adminiatared 
in  England,  and  are  (lierefare  liable  to  tb«  paymnt 
of  tbe  legaej  duty.  Logan  T.  Fairtit,  3  Law  J. 
Chanc.  16S,  H.  c.  S  S.  &  8.  :t84. 

fan!  a  Bum  ofnionBy.tobainTealodmtbeconipany'a 
■ecuritisa.  of  which  tbe  inCereat  ia  to  be  applied  to 
fast  maintanance,  and  tbspriDcipal  lobe  Mttlad  upon 
heraalf  for  lif«,  with  remainder  10  her  cbildran  ;  he 
ii  loat  cm  tbe  voyage  lo  Englind,  Itiviag  a)l  hia  pro- 
perty in  India  ;  eieculora  reaident  in  that  country 
proTB  hia  will  at  Calcutta,  inveit  tbe  Irgacy  in  the 
eompany'a  aecuritiea,  and  for  aereral  yeara  remit 
tbe  iatereat  to  their  correapeudenta  in  London,  for 
tbe  benefit  of  the  ief^tee  who  had  come  I o  England  i 
■  part  of  Ihat  iulerest  ia  brought  into  couic,  id  a  auit 
eatablisbrd  by  her  for  theappoininiFntaf  a  guardian, 
and  for  the  ailowanoe  of  maintenance,  and  an  order 
ia  made  for  [he  payment  to  her  guardian,  out  of  tbe 
fund  ao  created,  of  JOOi.  >  year  ea  maiaienance  ; 
Hald,  that  tbe  re  waa  apecifio  eppropHation  in  India 
of  the  legacy  i  and  Ihat  ihe  payment  of  1001.  a  year 
waa  not  liable  lo  tilt  legacy  duly.  Hay  T.  FeirJM, 
1  Ruii.  117. 

A,  who  died  in  1794,  bequeathed  t  legacy,  in 
eonaolidated  atocii,  to  eiecutora,  in  truit  to  pay  the 
intereat  lo  B  for  life  ;  renaiiKler,  after  B'a  dseeaae, 
to  -ths  Buriiiing  cbildrBn  of  B  on  tbeir  attaining 


axecatora  mnafarred  the  legacir 
Damn  from  that  of  ihe  tsatator,  paid  ihe  tsiutor'a 
llebia,  and  accounted  for  tbe  residuary  eitale  to  the 
raaiduary  legatee  ;  tbe  dividenda  were  regularly  paid 
bj  ibe  eiecuiorx  to  B  until  16X6,  when  B  died, 
letring  three  children  :    Held,  that  tbe  tnnafar  did 

Action,  or  diaohirge  of  the  legacy,  before  the  31it 
oTAuKuat  1813,  and  wai  therefore  liable  to  tbe  duty 
under  the  55  Geo.  3,  c.  184.     Altemtg  Gmiral  t. 

A  laatator  bequealbi  annuitiea  to  ba  charged  on 
laaaehold  eitatea,  and  directa  Ihat  thay  ahall  be  paid 
without  any  deduction  or  abatement:  Held,  that 
they  ire  lo  be  p«id  free  of  the  legacy  duly.  Smilh 
f ,  AndirKH,  6  Law  J.  Cbanc.  105. 

A  teaUtoT  bequeathed  tohiadnugbtar  50,0001.,  of 
which  10,0001.  waa  to  ba  paid  to  her  abaolulsly,  and  aa 
to  the  ieniiining30,0001.,Bhe  waato  reoeirethe  in- 
trreit  to  her  separata  uaa  during  ber  life,  and,  tfter 
her  death,  tbs  principal  waa  to  be  paid  to  aucb  peraon 
or  penoni  m  abe  might  by  her  will  appoint ;  and, 
after  giving  lariou*  other  legaciea,  and  bequaalhing 
to  the  aame  daughtrr  a  share  of  tbe  reaidue  of  bia 
pereonal  estate,  he  directed,  that  all  tbe  apecifio  and 
pecunitry  legaciea  ibereinbefore  bequeathed  ahould 
ba  paid  to  Ibe  reepeclire  legatee*  free  of  tbe  legacj' 
duty  i  the  daughter  baring  died  in  hia  lifelioie,  ha 
«fterwmrdabyaoodicil"inataadoftholeg«LeagiTaa 
tolierby  mr  will,  which  are  now  lapaed,  bequeatb- 
•d  ID  ber  huaband  tO.OOOI. :  Held,  that  the  huabaod 
waa  not  entitled  to  bave  the  tO,OO0i.  paid  to  bimfrea 
nf  legacy  dutjr.    ChaUtrii  T.  Ytang,  t  But*.  1B3. 


Reaidmiybequeatofihe  personal  eilile  of  ■( 
.tatarlobiaaon-in-lawG  U,  BDdtaliiB(ibBtuiilor 
daugbter  and  bii  wife  fur  tlieir  absolute  bfUFii, 
obargeible,  under  the  .15  Gi^o.  3,  c.  lS4,wiiLl 

the  other.    ^(tDTnty  Gtiitral  r.  Eac-.hm,  II  Pii 
5*7. 

Money  paid  by  an  eiecutor  ii  leeacy  inVj.  l 
Btamp  diatributor  or  hja  n^f^nt,  under  an  a^^rffD 
Ihat  the  receipta  for  tbe  Ir-^icini,  inrespwlolitli 
aucb  payment  ia  made,  elmll  be  Intn^milled  ts 
duly  atamped  within  iwintv-one  dBvs,ur(irdiP! 
tbe  proTiaions  of  the  art,  'Sti  Gwi.'s,  c.if.s- 
failure  to  pwform  such  agrMniMt.t« 
'      '   "         '  diatrihulor.eithtrin 

If  apecial  ataumpnt.orupou  acountforaoHTl 
)d  receirad.  Aie. 
SoiiJe— That,  in  an  »cti< 


rered  back  froi 


atofaueh 


irofl 


,  a  perfloD  wm 
men  appointed  by  him  n  suti-distiibutiH  of  «•■ 
will  be  deemed  to  hare  hoi-n  H|ipoinled  >  lah-nll 
tor  of  tbe  legacy  duly,  until  th>:  contrary  be  pnn 
&»»  T.  JTnapp,  5  Law  J .  K.B,  esi. 

(X)  Rights  nr  LEc*rEEs. 

A  legatee  may  file  a  bill  lor  nn  accondt  S*< 
V.  Shrrpla.  M'Clel.  50d. 

Where  a  teitator  bequ.'tiths  monCT  apDntn" 
tni>tees  lo  iniwt  in  Uie  i^ublic  fuads,  mil  p*; 
dilidenda  lo  A  until  \ut  inarriD^e,  aod,  spun 

ahe  ahould  die  nnmarrieil,  ilien  lo  transfer  die  » 


to  bare  tlie  fund  tnnaferri'd  to  h< 
onmarried.  ICilwn  ».  .'Iuu;,(.  ' 
Maintenance  allowed  lo  a  Ic 
attained  the  age  of  twentv-oi 
KtiUy.  4  Uw  J,  Cbsnc.  m. 


When 


utcfili 


been  made  >. 
aigned  by  the  partie*  in ter«i 
all  of  them  bare  been  paid 
recorer  liia  proportion,  wii 
against  tbe  eiaoulor*,  Cr 
P.  (05.  [Burrougb] 


LEGAL  REPRF.SEhTATlVl'S. 

Legal  representatires  to  be  und.  woml  eie 
and  administralon  iid1.'-»  cooirolkd  by  iot 
upon  the  whole  inatruriiiint.  i'rici  r.  Scra< 
Mad.  159. 
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LIBEL. 

(A)  Actions  for. 
(13)  Pleadings. 

(C)  Evidence. 

(D)  Informations  and  Indictments. 

(E)  Damages. 


(A)  Actions  for. 

It  18  •  libel  to  publish  of  a  pmtestant  srchbisbopy 
tbat  be  attempts  to  conyert  catholic  priests  by  offers 
of  moDej  and  prefermeot.  Archbishap  of  Tuam  r, 
Boheutn,  6  Law  J.  C.P.  199,  s.  c.  5  Bing.  17,  s.  c. 
SM.&P.S2. 

Where  a  written  publication  charges  a  man  with 
that  what,  if  true,  would  degrade  him  in  the  opinion 
of  his  neighbours,  it  is  not  the  less  a  libel,  although 
the  main  purpose  appears  to  hare  been  to  chaige 
him  with  the  breach  of  a  particular  law  ;  and  the 
whole  context  shews  that  the  writer  is  mistaken  in 
bis  law. 

Acrordinglj,  where  a  written  publication  charged 
the  plaintiff,  an  orerseer  of  the  poor,  with  illegal 
conduct  towards  the  paupers,  by  forcing  them  to 
take  goods  at  a  disadvantage  in  lieu  of  money,  (the 
writer  evidently  meaning  to  chaise  an  offence  under 
the  55  Geo.  S,  c.  137,  s.  6-;  but  not  stating  facts 
applicable  to  that  8tatute)---it  was  held,  that  this 
waa  a  libel,  inasmuch  as  the  conduct  ascribed  to  the 
plaintiff  in  his  character  of  overseer  was  oppressive 
anddisgraeefiil,  whether  it  amounted  to  a  legal  offence 
or  not.  Waoiiward  ▼•  Dowsing,  6  Law  J.  K.B.  925, 
S.  c.  S  M.  &  R.  74. 

TLe  defendant  being  sued  by  the  plaintiff  on  a 
bond  executed  by  him  as  surety  for  one  Morrison, 
conditioned  for  the  due  performance  by  Morrison  of 
an  award  about  to  be  made  between  him  and  the 
plaintiff,  the  defendant  resisted  payment,  and  com- 
menced proceedings  in  equity,  and  also  in  Scotland, 
to  8«t  aside  the  bond,  which  the  plaintiff  (pending 
these  proceedings)  advertised  for  sale  by  public  auc- 
tion as  a  common  money-bond.  The  defendant 
attended  at  the  Auction  Mart  on  the  day  of  sale,  and 
there  read  and  circulated  a  letter  that  he  had  pre- 
▼ioQsly  sent  to  the  auctioneer,  in  which  he  stated 
that  the  plaintiff's  object  in  offering  the  bond  for  sale, 
was  *'  either  to  extract  money  from  the  pocket  of 
an  unwary  purchaser,  or,  what  was  more  likely,  by 
means  of  the  tbrest  of  publication,  to  extort  money 
from  him  (the  defendant):"  Held,  that  this  was  a 
libel,  and  tbat  proof  of  express  malice  was  not  ne- 
cessary. Roberttou  v.  MacDongaU,  6  Law  J.  C.P. 
171,  s.  c.  4  Bing.  670,  s.  c.  1  M.  &  P.  692,  s.  c.  3 
C.  &  P.  «59. 

Where  a  party  complains  of  a  libel,  which  is  con- 
fined to  an  illegal  transsction,  in  which  he  himself 
is  engaged,  be  cannot  recover  in  an  action  for  such 
libel ;  but  if  fraud  uUra  such  transaction  be  imputed 
to  him,  the  action  may  be  maintained.  Yruarri  r, 
Ctemeni,  4  Law  J.  C.P.  1%8,  s.  c.  3  Bing.  43i». 

An  action  for  a  libel  cannot  be  sustained  where 
the  injury  has  been  done  to  the  plaintiff  in  his  exer- 
cise of  an  illegal  vocation.  Hunt  v.  Bell,  1  Bing.  1, 
8.  c.  7  B.  Mo.  SIS. 

To  constitttte  a  libel,  it  need  not  be  understood  by 
all  the  world  ;  if  it  can  be  comprehended  by  those 


who  know  the  plaintiff,  it  will  suffice.  But  those  per- 
sons must  not  resort  to  another  libel,  written  by 
another  person,  to  shew  that  through  the  medium  of 
that  libel  they  were  enabled  to  understand  that  the 
plaintiff  was  intended.  Bourko  ▼.  Warren,  2  C.  &  P. 
307.  [Abbott] 

No  action  lies  for  a  libel  contained  in  an  affidavit, 

{>roduced  in  a  court  of  juatice,  and  as  a  defence  to  a 
egal  proceeding.  AttUy  v.  Young,  t  Ken.  536,  s.  o. 
8  Burr.  807. 

Though  counsel,  in  the  discharge  of  their  duty  to 
their  clients,  are  privileged  to  utter  matters  highly 
injurious  to  individuals,  yet  the  publication  of  ^ese 
observations  is  not  iustifiable,  unless  it  be  shewn 
that  it  was  published  for  the  purpose  of  giving  the 
public  information  which  it  was  fit  and  proper  for 
them  to  receive,  and  that  it  was  warranted  by  the 
evidence.  Flint  v.  Fihe,  3  Law  J.  K.B.  972,  s.  c. 
4  B.  &  C.  473,  s.  c  6  D.  &  R.  528. 

The  plaintiff  being  about  to  be  chosen  preacher 
at  a  dissenting  chapel,  the  defendant,  in  a  conrer- 
sation  with  one  of  the  congregation,  who  made  in- 
quiry of  him  respecting  the  plaintiff's  character, 
related  a  circumstance  which  had  occurred  some 
years  before,  in  such  a  manner  as  to  induce  that 
person  to  suppose  that  the  plaintiff  had  been  guilty 
of  forgery.  This  assertion  appearing  to  be  without 
foundation,  the  deacons  of  the  chapel  sent  a  circular 
to  each  of  the  congregation,  with  an  account  of  the 
affair,  to  the  intent  tbat  the  plaintiff's  reputation 
might  be  maintained  amongst  them.  The  defendant 
wrote  a  letter  in  answer,  directed  to  the  minister 
and  deacons,  in  which  he  ag^in  charged  the  plaintiff 
with  forgery ;  and,  in  support  of  the  charge,  aet  out 
what  purported  to  be  the  opinion  of  counsel  on  a 
case  submitted,  butsirhich  was,  in  fact,  only  a  part 
of  the  opinion  ;  certain  parts  of  it  being  purposely 
suppressed,  they  not  supporting  the  defendant's 
assertion.  It  was  left  to  the  jury  to  say,  whether 
or  not  the  libel  imputed  forgery  to  the  plaintiff,  and 
whether  or  not  the  defendant  was  actuated  by  express 
malice  in  writing  it.  They  found  tliat  the  libel  did 
impute  forgery  ;  but  that  Uie  defendant  was  not  ac» 
tuated  by  express  malice,  and,  accordingly,  gave  a 
▼erdict  lot  the  plaintiff,  damages  50/. 

On  motion  for  the  defendant  to  have  it  entered  for 
him  on  the  general  issue,  and  for  the  plaintiff  on  the 
speciiil  pleas,  on  the  grounds  that  the  jury  having 
negatived  express  malice,  the  action  could  not  be 
maintained  ;  and  that  the  letter  containing  the  libel 
was  a  privileged  communication  ;  and  on  motion  by 
the  plaintiff  for  a  new  trial, on  the  ground  that  froo 
the  lapse  of  time  since  the  bill  was  given,  and  tha- 
defendant's  withholding  that  part  of  the  opinion 
which  was  favourable  to  the  plaintiff's  case,  there 
was  sufficient  proof  of  express  malice,  and  that  the 
jury  ought  to  have  found  it, — the  C!onrt  refused  to 
disturb  the  verdict.  Blackburn  y.  Blaekbum,  6  Law 
J.  C.P.  13,  s.  c.  4  Bing.  395,  s.  c.  1  M.  &  P.  33, 
s.  c.  3  C.  ^  P.  146. 

In  the  newspaper  called  The  Morning  Herald,  a 
report  waa  given  of  a  case  hesrd  before  a  justice  of 
the  peace  at  the  Bow-street  office.  The  statement 
chafed  a  person  with  a  criminal  offence,  and  con- 
sequently was  a  libel :  The  Court  held,  that  if  it 
was  a  fair  and  true  report  of  what  occurred  at  the 
office,  yet  it  waa  unlawful  in  the  editors  of  the 
newspaper  to  publish  it.    Duncan  v.  Thwoitc^,  3 


LIBEL — (Al-tioh*  roK — Flbadihoi). 


I*wJ.  K.B.  9.  i.o.SB.a  aSM,  I.B.  9  D,&  H. 
447. 

Two  pnaoni  ippvared  baftira  >  mifiMnte,  tnd 
T*rb*liy  mmdeiBUUmentiDJDrioDatothacbirtoteT 
□f  Ihs  pUinliS'.  Tbfl  m*g;istnte  wn  not  cillcd  on 
to  trt  in  hi*jadioiil  chinctcr,  bat  menlj  to  girt 
bii  idrim.  Im  dafiiiidnti,  sditon  of  t  oeirmpcr, 
pub1i^«d  u  iccouDl  of  tbeproMadiiigi  which  con- 
tiined  mittar,  put  of  which  wu  sot  utioombte 
when  ipoken,  but  becems  w  when  written.  The 
der«nduitipte>d«d,thittheT«portwucorrMt,  nid 
thit  tha  facta  wen  trae.  The  jnry  ^ad  tbtt  iha 
■ttteiDant  wM  not  true,  but  thil  the  rapnrt  ww 
ooiract:  The  Coart  held,  tint,  that  u  the  ma^i- 
tnle  waa  not  Mting  in  hia  jodioiil  ehancter,  tbs 
dereDdanU  ware  not  juitiGad  on  tha  ^Dod  of  it* 
being  a  ooiTMt  report  of  Irgil  procaadinga.  Se- 
coddlj,  cbit  the  defeodiDt*  did  not  give  anj  rig'ht 
of  BcIiOD  tgaioaE  the  penoD4  who  addreim  tha 
magiatnta.  And  third) j.tbat  thej  had  uot  offered 
thamaalTei  «■  witnaaaea,  by  atytng  that  they  hid 
ihamaelTe*  beard  the  slinder.  M'Grigerr,  Thmailei, 
t  Law  J.  K.B.  Sir,  a.  0.  3  B.  &  C.  t«,  a.  e.  4  D. 
&  R.  695. 

An  officer  in  tbe  nt>y  hu  no  right  to  make  com' 
manicitioDa  upon  subjects,  with  which  be  bacomea 
aoqntinted  in  hii  proiiMiiona]  oapacitj,  except  to 
tbeGoTsrsment;  and,  tbetefore,  ■  letter,  written  to 
Llojd'a  Coffee-bouae,  abontthe  eonduet  of  the  cap- 
tain of  «  tnnipoit  ibip,  br  a  lientenant,  who  wu 
nperintendtDt  on  board,  la  not  ■  priTJIeged  oom- 
muoiration.  Honcosd  t.  Grwii,  3  C.  b  P.  141. 
[Be«] 

A  oiraalir  letter  Mnt  bj  tbe  lecretai^  to  the 
nambera  of  ■  looie^  for  tbe  protection  of  trade 
against  aharpers  ind  swindlers,  fomiibing  inferma- 
lion  respecting  canata  bill  tnnnctioas,  I*  not  > 
priTilaged  communirBtioii> 

SembU,  that  ifaucb  letter  Matt  particular  facti.  it 
will  not  be  *  libel,  ibough  tome  of  the  penons  n- 
oeiTiag  it,  belieTed  that  it  was  seat  to  intimala  thai 
Iha  parties  mentioned  in  it  were  common  iliarpers 
and  awindlsn.  Alittr.ifit  contain  a  gnieraJilBle. 
nml — inch  as,  that  tha  partj meatioued  in  ills  con- 
sidered an  ioipropar  panon  to  be  propoied  to  be 
balJotsd  for  as  a  msmbat  of  tbe  lociety.  At  all 
STeat^,  in  tha  (brmar  case,  it  is  a  question  for  Iba 
jaiy,  whethsr  the  aocietjr  reallj  and  bonA  fiit  in. 
tended  to  g;iTe  tbe  parilciilfrr  injormatmn  which  the 
letter  contains.  GininK  r.  Feu.  3  C.  &  P.  160. 
[Gaseiee]  ;  and  Me  GuMittm  t.  Fou,  X  C.  &  P.  I5t. 
Pott,  B.  [Abboll] 

Sembtt,  That  a  chancier  of  a  serrant,  if  gifen 
hiiid^ifi,  ia  a  pririlrgedcominunicitian,  although  it 
bad  not  been  applied  for.  Paltiim  r.  Jimn,  9  C. 
&  P.  3S3.   [Tsnterdsn] 

A  comment  on  milten  of  general  interett,  anch  as 
s  pstitioD  in  parliBment,  is  not  a  liba)  nnless  the 
pnrale  character  of  the  petitioner  ba  vilified.  Dunui 
T.  ^ndmon,  1  R  &  M,  tB7.  [Beet] 

Where,  in  an  action  for  a  libel,  tha  pltintifTda- 
otared  Ibat  he  waa  a  member  of  iba  Royal  Collega 
of  Surgeons;  and  that  be  had  set  up  a  certain 
eelsblisbmsnt  from  wbich  he  was  deriiing  great 
gains  aod  profits ;  and  that  he  had  presenled  a  peti. 
tion  to  Iba  Houaa  of  Commons  againat  empiriciim 
and  qtiaekery ;  bat  tbat  tbe  dafandsnt  pnbliihed  s 


certain  libel  of  and  conoeming  the  plaintiff  u  i 
sui^eon,  ebargini;  blm  wilb  ignorance  in  thi  acianx 
ofbis  profession  and  of  chemiatiT  ;  aod  il  irai  lift 
to  tbe  jaiy,  that,  if  the  defendant  a  pDbliEBtioKJma 
a  fair  comment  on  tbe  plaintiff's  peiilion,  itniml 
a  libel;  ballhitifit  tended  to  reflect  an  the  phi*, 
tiffin  hia  prirate  practice,  or  impnted  ignonnaU 
bim  in  bia  chanctei  of  ■  surgeon,  it  wonldbe;  md 
whether,  from  Iha  lermi  of  the  libel,  it  applitd  M 
his  ignorance  as  a  Burgeon  or  a  chemiat ;  aad  duj 
found aTardict for  Ihedefendanti  ITie Coact giratii 
a  new  trial.  Diinnt  ».  AhJovib,  3  Law  J.  CJ. 
157,  s.  c.  3  Bing.  BB,  s.  c.  10  B.  Mo.  407. 


iirl:r  K 


n  of  a  « 


ba  reaaonablj  said  of  it,  orof  ita  inthor,  asconiKCttd 
with  it.  is  not  actionaiile.  unleaa  it  appear  ttial  (Im 
par^,  under  the  preteil  of  criticising  (he  nrli, 
lakes  an  ojiportnnily  of  attacking  the  cbitBcierof 
ita  author.  Macltod  y.  WakUu,  3  C.  &  P.  311. 
[Tenterden] 

A  fair  criticism  on  tbe  works  of  ■  profeanoai] 
artiat,  in  tbe  courss  of  hia  professiona]  emploTauit, 
ia  not  actJonable,  however  miataken  it  maj  be :  ifit 
isunfairandiDlempents,  and  written  fbrlT 
of  injuring  tbe  party  n'-''  '  ■ 
SaiBt  T.  Knigh 


ii^M,  1  M.  &  H.  74.  [Tenierdeii] 
iwu  ormorepartnen  maj  join  in  an  icdei  Ik 
Hbel  imputing  iasolTencr  to  tbem  in  tbe  nj  al 
their  trade  aa  banken,  whsrebjlhsj  bare  nutBiasI 
a  special  damage;  as,  wbsrs  tbe  interest  ia  joiil, 
all  mirjoin  in  tbe  action.  FtuerT.  Lautm.tU* 
J.  C.P.  148,  s.  0.  3  Bing,  45t. 

(B)  pLUDtNai. 

Wbers  an  index  to  a  review  contained  ■  libel :  II 

ten  sufficient  to  set 
— .    rithout  statinir  tha 
which    I 

■  '  "  a«,  SC.  &I 
..  .  Ubel,  a  lelb 
ducement  in  tbe  declaration,  need 
therefore  ifil  be  found  to  conuinn 
in  tbe  pleadings,  it  ia  no  variance 
rm,  S  C.  &[  P.  S07.  [Abbott] 

Wbere  tbat  which  is  complained  of  in  the  decli 
ration  sa  a  libol,  does  not  upon  the  face  of  it  appl 
to  the  plaintiff,  and  import  a  Kbel,  it  ia  neceani 
by  inducement  to  atalc  sucb  facta  as  will  snppo 
an  innuendo,  and  abaw  the  libellous  spplicatim  i 
the  atitement  to  tbe  plaintiff'.  ffoH  r.  Blandv, 
Y.  S.  J.  480. 

In  an  action  for  a  libel  set  forth  in  tbe  declaratic 
as  folIowB  ;  "  Who  do  you  think  was  the  archbisbc 
wbo  promised  M,  the  priest  of  the  mounuia 
1000/.  in  caab,  and  a  living  of  POOL  a  year  1  Wh' 
no  less  a  personage  tban  tbe  Archbiabop  of  Tua 
(the  plaintiff)  j ! !    The  archhiabop  wrote  to  a  Fr 


1,  desiri 

uol.-aa  IM  w 


0  make  tbe  off( 


, imposed  to  accede," 
ndo  tbat  ■-  tbe  defendant  meant  by  tl 
libel.  Ibat  Ibe  plaintiff  had  offered  Iheaaid  H  1001 
in  cash,  and  a  living  of  800/.  a  year,  if  he  won 
accede  to  become  a  ProtesUnt  clergymBn," — a  m 
lion  was  made  in  arrest  of  judgment,  on  thegmun 
that  there  wore  no  introductory  averments  to  eipli 
the  iotsnl  of  tbs  libel,  nor  anything  on  tbe  face 
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IIm  liM,  Msetont,  towsmnt  tb«  innoendo  :  Held, 
that,  ftfter  rerdict,  the  dedaratioii  was  auffioient 
Th€  Archbishop  of  Tuam  r.  Bobeum,  6  Law  J.  C.P. 
199,8.  c  5  Bing.  17,  a.  c.  9  M.&  P.S3. 

The  iDtroductoiy  statement  in  an  action  for  a  libel 
cannot  aid  the  coant,  nnlesa  it  be  connected  with  it 
by  words  of  express  reference. 

llieiefore,  where  the  introdnctory  statement  was, 
that  certain  persons  were  associated  together,  under 
the  name  of  "The  Societr  of  Guardians  for  the 
Protection  of  Trade  against  Swindlers  and  Sharpers" ; 
and  that  the  defendant,  under  colour  of  being  their 
secretary,  was  accostomedlo  publish  certain  printed 
reports,  for  the  purpose  of  signifying  to  the  members, 
the  names  of  such  persons  as  t^ere  considered 
swindlers  and  iharpers,  and  improper  persons  to  be 
proposed  to  be  balloted  for  as  members  of  the  so- 
ciety ;  snd  the  count  then  went  on  to  charge  the 
defendant  with  having  published  a  paper,  which 
denoted  that  the  plaintiff  was  an  improper  person  to 
be  proposed  to  be  balloted  for,  as  a  member  of  a 
society  of  guardians  for  the  protection  of  trade 
against  swindlers  and  sharpers :  It  was  held,  that 
the  introductory  statement  could  not  be  called  in 
aid  of  the  count,  not  being  connected  with  it  by  any 
express  words. 

An  innoendo  may  explain,  but  may  not  enlarge 

the  meaning  of  the  expression :  Therefore,  where 

the  defendant  was  charged  with  having  publisbed  a 

paper,  stating  thtt  the  plaintiff  wss  an  improper 

person  to  be  proposed  to  be  balloted  for,  as  a  member 

of  a  society  for  the  protection  of  trade  against 

swindlers  and  sharpers  ;  and  it  was  alleged  by  in- 

naendo,  that  the  defendant  meant  thereby  that  the 

plaintiff  was  himself  a  swindler  and  sharper :  It  was 

Held,  that  the  innuendo  was  not  warranted  by  the 

expression  j  and  therefore,  without  the  aid  of  some 

explanatory  matter,  the  count  was  held  bad  after 

verdict.    Goldstein  v.  Foss,  5  Law  J.  K.6.  84,  s.  c. 

6  B.  &  C.  154,  s.  c.  (in  error,)  3  Y.  &  J.  146,  s.  c. 

4  Bing. 489,  s.  c.  1  M.&  P.  40S,  s.  o.  2  C.  &  P.  95S. 

In  an  action  against  the  proprietor  of  a  news- 

imper  for  a  Ijbel,    the   declaration   set    out   the 

libel,  without  an  innuendo  that  the  plaintiff  was 

intended  to  be  charged  as  stated  in  the  inducement, 

as  follows  :— 

"  To  bill-brokers  and  others.  Caution.  Reward. 
Whereas  information  has  been  given  to  me,  that 
attempts  have  been  made  to  obtain  the  disrount  of  a 
hill  of  exchange,  bearing  date  London,  May  26th 
18if5,  and  purporting  to  be  drawn  by  one  J  S  upon, 
and  to  be  accepted  by,  the  Dowager  Lady  P  T,  for 
600<M.  with  interest,  payable,  twelve  months  after 
date,  to  the  order  of  the  said  J  S  :  I  do  hereby  give 
notice,  on  behalf  of  the  said  Dowager  Lady  P  T, 
that  she  has  not  accepted  such  bill,  and  that,  if  her 
naoie  sbould  appear  on  any  such  instrument,  the 
sttte  has  been  forged,  or  her  handwriting  to  the 
Mid  acceptance  of  the  said  bill,  if  genuine,  has  been 
obtained  by  fraud,  in  total  ignorance,  on  her  part, 
of  the  intended  effect  of  the  signature.  Any  person 
who  will  give  positive  information  to  me  of  the 

a  in  possession  of  the  said  instrument  shall  be 
omely  rewarded.    Thomas  Binns"  :  The  jury 
having  found  for  the  defendant,  the  Court  refused 
to  set  aside  the  verdict,    Stoekley  v.  Clement,  5  Law 
J-  C.P.  139,  s.  c  4  Bing.  16S. 
A  ooant  wbkh  sets  out  a  supposed  libel  on  the 


plaintiff,  that  supposed  libel  being  contained  in 
words,  which,  of  themselves,  have  no  allusion  or 
reference  to  fhe  plaintiff,  must  explain  the  words  as 
they  are  set  out  by  innnendos.  The  mere  intro- 
ductory expression  in  the  count,  that  the  libel  was- 
"of  and  concerning  the  pUintiff"  is  insufficient. 
Clement  v.  Fisher,  (in  error),  6  Law  J.  K,B.  S9, 
s.  c. 7  B.  &  C.  439,  s.  c.  1  M.  &  R.  !28t. 

A  libel,  in  a  letter  addressed  to  the  editor  of  a 
newspaper,  contained  this  passage  among  others, 
vis.  **  the  plaintiff  lost  no  time  in  transferring  him- 
self, together  with  300,000/.  sterling  of  John  Bull's 
money,  to  Paris,  where  he  now  outtops  princes  in 
his  style  of  living" :  Held,  that  it  did  not  impute  to 
him  the  commission  of  a  fraud  on  the  English  nation  ; 
and,  therefore,  inuuendos  imputing  such  fraud  to 
him,  could  not  be  supported.  Yrissarri  v.  Clement, 
4  Law  J.  C.P.  1S8,  s.  c.  3  Bing.  432. 

The  declaration,  after  tlie  usual  prefatory  aver- 
ments, stated  that  the  plaintiff  was  a  justice  of  the 
peace,  and  that  the  defendant  published  of  him  as 
such  justice  the  matter  following  :  *'  The  other  two 
magistrates  residing  within  our  coonU',  are  H  C  A, 
esq.  (meaning  the  plaintiff)  and  F  (j,  the  latter  of 
whom  is  gone  to  reside  abroad ;  as  to  Mr.  A,  he  is 
Chairman  of  tlie  Finance  Committee  of  the  county 
of  W,  and  has  audited  accounts  containing  items  of 
upwards  of  l^fiOOl.  for  the  nominal  purpose  of  fur- 
nishing lodgings,  plate,  &c.,  for  the  judges,  but 
which  expenditure  in  reality  was,  to  find  accommo- 
dation for  the  magistrates,  as  the  sheriff  always 
found  the  judges  suitable  lodgings,  without  putting 
the  couniy  to  any  expense,'  thereby  meaning  that 
the  said  plaintiff  had  conducted  himself  corruptly, 
unduly,  and  improperly^  in  his  office  of  justice  of 
the  peace.  After  verdict,  tbejudg^ent  was  arrested, 
the  publication  not  being  libellous  per  se,  and  the 
declaration  containing  no  prefatory  averment,  con- 
nected with  the  publication,  to  support  the  innu^mfo. 
Adams  v.  Meredew,  S  Y.  &  J.  417. 

Pleas  of  justification  to  an  action  for  a  libel,  as* ' 
serting  the  general  bad  character  of  the  plaintiff,  are 
demurrable. 

A  demurrer  to  a  plea  of  justification  does  not 
admit  the  truth  of  the  libel.  Jones  v.  Stevens,  11 
Price,  t^S. 

The  insufficiency  of  a  plea  of  justification  to  an 
action  for  a  libel,  cannot  be  tsken  advantage  of  at 
the  trial,  but  the  party  must  demur.  Edmonds  r. 
Walter,  3  Stark.  7.  [Abbott] 

To  the  first  and  aecond  counts  of  a  declaration, 
alleging  that  the  defendant  *'  had  composed  and 
published  two  libels,"  the  defendant  pleaded  pleas 
of  justification,  which  suted,  "  that  the  libels  so  set 
forth  were  one  and  the  same  supposed  libel,  and 
not  other  or  different  supposed  libels."  On  de- 
murrer, the  pleas  were  held  bad.  Edmonds  r.  WaUcer, 
£  Chit.  291. 

Semble,  That  a  plea  justifying  a  charge  of  felony, 
must  give  the  particular  facts,  from  which  tits  de- 
fendants mean  to  insist  that  a  felony  was  committed 
by  the  plaintiff  as  charged  ;  and  those  fscts  most  be 
stated  with  the  same  particularity  as  would  be  re- 
quired in  an  indictment  for  the  felony.  At  least 
the  plea  must  give  particulars  sufficient  to  enable 
the  plaintiff  to  meet  the  charge,  and  to  prepare  for 
his  defence  against  it  Carpenter  v.  Jones,  6  Law 
J.  K.B.  4. 
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(C)  Evidence. 

Tbe  publication  of  ■  liliel  it  proved  by  aheirlng 
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wu  conitnuBicHted  ID  bim  by,  and  publiabed  at,  Ihe 
deleodant'e  requeat ;  and  that  tbe  paper  tb en  pro- 
duced contained  eiactly  tbe  earns  infoimition  as 
had  been  diicloeed  to  him,  the  reporter,  eicept  ■ 
little  Teriaiion  in  the  wonla,  not  al'enng  the  sub- 
Btince  :  Held,  lai,  that  tbe  rpporter'a  eridence  was 
Bufficient  to  charge  tlie  defendant;  tod,  Vdly,  that 
tba  neKipaper  waa  inadmiaiible,  in  the  abtence  of 
tbe  memorasdnm  from  which  the  account  had  been 
taken,  ^rfani  t.  Killy,  1  K.  h  M.  157.  [Abholi] 
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of  trutt  and  conlidence  ;  nor  ia  proof  that  it  ii 
■neb  an  office  a  ground  of  DOaauit.  Bagnall  d 
diTVOMf.  11  Price.  611. 

Inadecliralion  for  alibel,  it  n-aa  sloled  by 
of  inducemeni,  that  the  plaiiitill  wns  e)ipniBU 
the  government  of  tbe  il«H  of  CUili.  lo  Ihe  offi 
Ekbov  Eitraordinary  from  (he  siHie  lo  thiacoui 
tba  dafandant  admitted  in  the  libel  Ibat  Cbil 
a  Btate  ;  and  it  bi-ing  prored  that  the  plnintil 
been  appointed  luob  enroy:  Htfld,  lo  lie  suffi 
pioofof  Bucb  allegation.  Yiiurri  <.  Ciiaeul,  4 
J.  C.P.  1K8,  i.  c,3Hing.43t. 

If  a  foreign  atate  be  recognized  by  ibiigoremi 
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b^sads  for  foreign  stock  witbout  the  sanction  of 
n»^«rninent,  was  illegal,  and  any  public  observations 
relsfttive  thereto  might  not  have  been  libellous,  yet  a 
Ub^l  imputing  fraud  to  the  plaintiff  personally,  was 
ie«.ioDabie.  yViMrrt  r.  CUment,  S  C.  &  P.  2i3* 
[3«st] 

Where  a  defendant  has  only  pleaded  not  guilty  to 
ai»  action  for  a  libel,  evidence  of  facts,  although  not 
ajaoonling  to  a  justification,  is  not  admi9si]}le  either 
to  -xaegative  the  presumption  of  malice,  or  in  miti- 
gation of  damsges.  Waithman  y.  Weaver,  1  D.  & 
R.   N.P.C.  10.  [Abbott] 

Xn  an  action  for  a  libel,  the  defendant  cannot  give 
in  evidence  other  libels  not  connected  with  that  on 
Kfaiieh  the  action  is  brought,  neither  in  bar  to  the 
acii^n,  nor  in  mitigation  of  damages  ;  but  he  may 
give  general  evidence,  that  the  plaintiff  has  before 
pulklished  libels  of  the  defendant.  May  v.  Brawn,  S 
Law  J.  K.B.  SIS,  s.  c.  3  B.  &^C.  1 13,  s.  o.  4  D.  & 
B.  670. 

tint  general  evidence  tending  to  shew  that  the 

Sl&in tiff  had  been  in  tlie  habit  of  libelling  the  defen- 
ant,  held  ioadmissible.   Wakley  r,  Johnton,  1  R.  dc 
M.  4SS.  [Best] 

Stmble — That  in  an  action  for  a  libel,  evidence  of 
frees,  which  do  not  amount  to  a  iustification,  may, 
nnclar  circnmstances,  be  received  in  mitigation  of 
dansagea,  tboagfa  special  pleas  of  justification,  which 
were  on  the  record,  have  been  withdrawn  before  the 
trial,  and  the  plaiotiffio  consequence  is  not  prepared 
with  evidence  to  answer  the  defendant's  proof. 

A  witness,  who  has  given  evidence  on  his  eza- 
aaiisition  in  chief  as  to  the  truth  of  a  libel,  may  be 
aaked  on  his  cross-examination,  whether  the  MS.  of 
tha  libel  wu  not  written  by  him,  and  he  is  bound  to 
answer  the  question.  East  v.  Chapman,  S  C.  &  P. 
5ro.  [Abbott] 

X!n  an  action  for  a  libel,  purporting  to  be  a  report 
of  ^ooroaer's  inquest,  evidence  of  the  correctness  of 
the  rt* port  is  admissible  under  the  general  issue,  in 
nitdgation  of  damages;  but  no  evidence  of  the  truth 
or  Falaebood  of  the  facts  stated  at  the  inquest  is  ad- 
fliisssible  on  either  side.  East  r.  Chapman,  1  M.  & 
M.   46.  [Abbott] 

Under  a  plea  of  justification  to  a  libel,  evidence  of 
g<ni«ra]  bad  character  is  inadmissible :  so  it  is  in 
flkitfigation  of  damages  to  rebut  the  usual  allegation 
in  tlie  declaration  of  good'  fame,  &c.  Jones  v.  5«« 
X€nr,  11  Price,  235, 

Tlie  whole  of  the  all^tions  in  a  libel  must  be 
jnatified  and  proved  to  be  true  :  The  Court  held,  that 
a  statement,  that  the  plaintiff  had  literally  knocked 
out  the  eye  of  a  horse,  was  not  supported  by  evi- 
dcace  that  the  horse  was  so  much  beaten  that  ita 
eyes  wera  closed  for  three  days.  Weaver  v.  Lloyd, 
^  Law  J.  K.B.  tTl,  s.  c.  2  B.  &  C.  678,  s.  c.  4  D. 
Sl  R.  tSO,  s.  0. 1  C.  &  P.  295. 

If  a  master,  in  giving  the  character  of  a  serrant,  in 
a  letter  state  certain  facts,  the  master,  in  the  defence 
of  an  action  brought  by  the  servant  for  libel,  is  not 
bowad  to  prove  the  truth  of  erery  fact  he  stated :  it 
im  enoQgh,  that  he  give  such  evidence  as  convinces 
tbe  jary  that  he  wrote  what  he  did  with  an  honest 
belief  of  its  troth.  Pattiton  v.  Jones,  3  C.  &  P.  383. 
fTeiatenlen] 

lo  to  action  against  a  lieutenant  in  the  navy,  su- 
peraoteodant  of  a  transport  ship,  for  a  libel  contained 
in  m  letter  wrhten  to  Lloyd's  Coffee-house,  ooncem- 
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ing  the  conduct  of  the  captain  :  Held,  that  evidence 
of  its  being  the  practice  for  persons  so  circumstanced 
to  make  communications  to  Lloyd's,  could  not  be 
received,  either  as  fumisliing  a  defence,  in  conjunc- 
tion with  other  circumstances,  or  in  mitigation  of  the 
damages  to  be  recovered.  Harwood  v.  Green,  3  C. 
&  P.  141.  [Best] 

In  an  action  for  a  libel  on  a  person  about  to  be 
appointed  a  minister  of  a  dissenting  congregation, 
contsdned  in  communications  sent  round  to  the  mem- 
bers of  the  congregation,  a  letter  written  to  the  de- 
fendant, containing  a  statement  of  the  facts  upon 
which  he  founded  his  charges,  is  receivable  in  evi- 
dence on  his  behalf,  to  shew  the  bonajides  with  which 
he  acted.  Btackbum  v.  Blackburn,  3  C.  &  P.  146. 
[Gaselee] 

Where,  to  an  action  for  a  libel,  the  general  issue 
and  special  pleas  were  pleaded,  it  was  bolden,  that 
tbe  plaintiffcouldnotdivide  his  evidence,  by  giving 
part  in  the  first  instance  and  reserving  the  residue 
for  the  reply :  but  that  he  might  give  all  the  evi- 
dence in  tbe  outset,  to  rebut  the  plea  of  justification, 
or  be  might  reserve  such  evidence  for  the  reply. 
Browne  v.  Murray,  1  R.  &  M.  254.  [Abbott] 

(D)  Informations  and  Indictmbnts. 

The  Christian  religion  being  part  of  the  common 
law  of  the  land,  although  it  is  lawful  to  question  its 
authenticity,  by  reasoning  in  calm  and  respectful 
language,  yet  it  is  a  libel  to  vilify  it.  Rex  v.  Wad" 
dington,  1  Law  J.  K.B.  37,  s.  c.  1  B.  &  C.  26. 

If  a  man  publish  a  statement  which  be  does  not 
know  to  b3  true  or  not,  or  has  no  means  of  judging 
whether  it  be  true  or  tfot,  it  is  false,  and  be  has  been 
guilty  of  a  criminal  untruth,  and  the  matter  is  a 
libel. 

It  is  a  general  rule,  that  a  man  shall  be  presumed 
to  have  intended  that  which  is  the  natural  con- 
sequence of  the  act  done  by  him,  and  the  jury  may 
infer  that  a  statement  was  maliciously  published,  if 
it  be  untrue  and  will  necessarily  produce  a  mis- 
chievous effect.  Rex  v.  Harvey  and  Chapman,  2 
Law  J.  K.B.  4,  8.  c.  2  B.  &  C.  257,  s.  c.  3  D.  &  R. 
464. 

(£)  Damages. 

In  a  joint  action  for  a  libel  by  two  partners,  da- 
mages cannot  be  given  for  any  injury  to  tbeir  private 
feelings,  but  only  for  such  injury  as  they  may  have 
sustained  in  their  joint  trade  or  business.  Hawthorn 
V.  Lawson,  3  C.  &  P.  196.  [Gaselee] 
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(A)  To  TRADE. 

(B)  Ale  and  Beer  Licence. 


(A)  To  TRADE. 

As  a  licence  to  trade  is  to  be  construed  liberally, 
an  unintentional  misdescription  of  the  person  to 
whom  it  is  to  be  granted  will  not  invalidate  it :  Thus, 
where  A  was  described  to  be  "of  London,  mer- 
chant," when  he  was  resident  at  the  time  at  Heligo- 
land, bat  waa  about  to  come  and  settle  in  London, 
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■ISO  LICENCE— (Alb  *nd  Bsir).- 

it  WM  holdeD,  ID  Ihe  abtance  of  >U  eridance  or  in- 
tention  lo  miiUad  the  Secntir;  afSliu,  to  b«  ■  T>]id 
licGDCB.  Limikt  T.  Vaiighan,  9  Law  J.  C.P.  44, 
1.  c.  1  Bing.  173,  i.  c  8  Ii.  Mo.  646,  *.  e.  7  D.  & 
R.  136,  ■.  e.  1  Bligh,  47^ 

It  ii  of  DO  coDuquence  itbo  we  tlie  penoDi  who 
■ct  under  ■  licence  wbantba  lennaof  it  aiegansraL 
Acttm,  t  Dod*.  5S. 

(B)  Alb  and  Beer  Licence. 

The  mayor  of  the  boraagh  of  Yarmoatb .  wbo,  in 
rigbtof  bU  office,  it  ajuaticeof  the  peace,  took  four 
abillinga  u  ■  fee  for  aaientins  (a  the  gnut  (^  a 
licoDca  to  an    inaVse|ier  to  aall  ale.      Tbere  na« 

Eroof  of  a  cuitom  for  (he  may oi  to  lake  that  rt«,  u 
ir  back  e>  living  memory  could  go.  but  no  eTideoce 
of  it*  baTiDK  been  (aken  Wfore  the  reign  of  £dir.6: 
The  Court  held,  thai  tbe  mayor  had  do  right  (o  >uch 
a  fee ;  that  the  innkeeper  could  recover  back  tbe 
1  action  for  money  bad  and  received, 
I  not  neceaaary  to  give  a  notice  of  ac- 
1  ».  Palntr,  t  Law  J.  K.B.  145,  «.  0. 
3  B.  &  C.  719, 1.  c.  4  D.  &  R.  183. 

Tbe  Court  qaaahed  a  conriction  od  the  48  Geo.  3, 
C.  143,  for  aelliug  beer  or  ale  without  aa  exciae 
licence.      Rti  r.  Nnrth.  6  D.  &  R.  143. 

Tbe  48  Geo.  3,  c.  145,  doea  not  interfere  with 
tbe  juriadictioD  of  juaticsa  i;iven  by  the  35  Geo.  3, 
0,  1 13,  on  an  infonnation  for  aalling  ale,  &c.  with- 
out a  licence.      Rn  r.  Drakt,  6  M.  &  S.  1 16. 

OnlhacDDatructionor  tbeieCao.  3,  c.  31,a.  4, 
and  3  Ceo.  4,  o.  77, 1.7,  it  nraiboldeD.tbatjuitiaea 
caD  only  liceuaa  alebouaea  in  cijiea  and  town*  cor- 
porate during  the  month  of  Seiitember,  becauae  tbe 
latter  ilatuto  doea  not  repeal  tfia  general  prOTiaiona 
of  the  former,  but  only  extends  ila  operation  lo  citiaa 
and  town*  corporate.  Therefore,  a  mandamua  will 
not  lie  10  the  jualicea  to  compel  them  to  rehear  an 
'jon  for  a  licence  at  any  Dlber  period  of  tbe 


[See  ArroitNEV  and  Solicitor,  Bankrupt,  Iniu- 

HANCE,  PhINCIPAL  AND  AoENT,  3HIP   AND   ShIP- 

PINO,  and  V  EN  DOB  and  FuKCHAaeR.] 

(A)  AtLaw. 

(B)  In  Eqcitv. 

(C)  Waiver  OB  DiiORA roe. 


(A)  At  Law. 

A  banker  who  accepta  or  diacounla  biila  for  bit 
cualamer,  baa  a  lien  upon  any  lecnriiiee  which  may 
be  placed  id  bia  handi  until  thoae  liabilitiea  have 
ceased.  Bolland  v.  Bygrait,  1  B.  &  M.  171. 
[Abbott] 

The  vendor  of  gooda  deJivared  them  to  tbe  defen- 
daata,  carrieri,  who  detaioed  then  for  a  general 
lien  :  Held,  that  replevin  would  not  lie  againai  Iban 
for  the  detentioD,  at  the  anit  of  the  conBgnae.  GtU 
fnniyv.  if  jrd,  S  Uw  J.  C.P.  IBO.l.C.  4  BiBg.999k 


-LIliN— (AT  L4W-1 

.  EoLiTr). 

AlthoDgbaliTer^-.a 

lihte  keeper  hii  nut  by  hi 

lien  for  the  keep  i.l  lie 

ir.eB.  ualeH  by  ^«\^  ig, 

nent  with  the  &»^i.T, 

.lll.-m;yBl.if.uchu^r 

rnent  exists,  and | 

.biniiff  removeB  tlie  tone 

order  to  defraud    lUn 

Uetendant  of  big  bu, 

:   B-illlOUl  fofcB  to  Kliku 

boraea.  and  bei„g  so  , 

W-(i.«v.  Woo.!g.„, 

1  C.  \  P.' 575,  a.  c.  IB 

M.  193.  [Best] 

A  liorss  having  \,,; 

u  placed  nadeilbetuii 

livei7-st«blekep|i.r,. 

thohndmideaJiuiculi 

ownrr,  who  agrri-.i  tl 

.»!  iLe  liorH  ibould  lUM 

tbe  stables  as  a  »<'u.i 

keeper  aboujd  Iry  l»  .' 

1^11  Lbo  harHindrnMTk 

self  the  advances  nj.ul. 

L.:HBt.l,th.thel>.dVllB 

the  horse,  althou;;)!.!! 

n-u^insiilcdthtlbtbiilini 

the  lime  ihehoneni  ill 

bis  stable.  Dm.,i,„  y 

CVo„.,(rr..|Li.«J,CJ.1 

e.wr«-Wht.ih..r  . 

.   Irninrr  can  ba'akHn 

bontaa  for  his  dm- .' 

f,>r  lrai.uTiK  and  fwditflh 

Jfl«i,  T.  L«(«r,  -.  1 

.:,«-.l.{J.l'.  Uk^ltiB. 

130,  a.c.  IM.  &r. 

A  djet  has  no.  . 
particular  parcel  .f  [ 

!;.Tieral  lien,  bulcalj* 

-omU  ,™.  10  bin  k  4 

Bnntltv.John^ti":.-^ 

Chit  455. 

iotB(;ciier.lheniaii«(« 

labmiiaga  and  k..i.;. 

"U3,-room.  eiceptbrip 

meot,  BipreaBOriiii|.| 

led.     Ciei.er.l.c«lb»d.< 

V  l>«  evi,lfnce  oftsAtp 

ntent,  but  where  t],,. 

iiL'lit  is  diapulniiiitUpl 

where  tbe  wbarlii>-.' 

r   iives.  he  cinaot  Itlt 

iilcsH  hebMpr..ii)iiiljF 

him  notioe  that  he  ml 

.1  dBaloDlvupoBiimW 

1-1.6  Law'J.K.B.  ".■■' 

B.  ScCllI.fco.  IM.  &R.55. 

C«) 

I,N    EauET*. 

The  rales  with  rps 

i,>ocl  to  Uen  >n  A>  w> 

equity  as  at  law.     0. 

lenham  v.  i:ii(<iii,tV'l 

493. 

Exeentoit,  who  an 

■  also   (ru«leefcmi««»l 

egmwa.  M  lemtilj'fa 

share,  a  legal  n.a^T^^, 

Se  of  real  eaUlMum* 

teiUtor's  assets,  ii.i.l  1 

<,r  .1,.  v,urpe«  nf  b.lH 

mortgage  prepare.  1  t) 

...rdeuUrib.  riU.W 

s  limi  an  eMuiUblf  ba* 

property  aa  again,!   [ 
againat  tbe  otbvr    r.- 

Ii"    eipculors.  lloufl  « 
,idu.rv  l.K»i™.    H«a 

Ba„tork.  1  Rusf.  Ml. 

If  deed,  are  ^i,.,, 

lo   a  u,«n  for  ib(  pup« 

obtaining  crsdilfi..Ni 

l,i,.,(,el,.seli.n"P«' 

for  the  money  ad>.iiK 

.daitlieliineihdilwii' 

dapoailed  with  hii...  ! 

,ul  not  for  wlial  wu  ul 

>i,.,|.>rd..  S«»,iT.n.' 

Deeds  are  deposiEi'L 

l«-,.ha  firmofav.pW 

Ose  of  whom  wns  a 

lateral  aecurity  f<.r  n 

d.nncra  by  tba  S.»,  ' 

m  aaenied  by  }>■■»■] 

;  .be   nom'iad  partM  b 

dead,  it  it  agreed    il 

.:.!    the  four  aurrirlDf  | 

Mia  shall  hold  Ihe  .1 

iei-da  ns  a  collil«il  "» 

for  sums  eecnrad  '■> 

J  second  bond  in  aiMiM 

the  fonaer  bond  1   II. 1 

a,  ih.t  under  tJji.  ■gn" 

the  partnarahip  "f  ■  -ji 

h^s  an  HiNiiaWeliH"" 

esWtes  comprier.l  ■■  n 

!■'  d'ods,  10  theMl"'" 

sum.dueonboilii.o,. 

i...       F,  ,:,rtl  Ml-"'"'' 

TSiii,  1  Law  J.  Ch^^iir 

TriligivethecreJiiwof' 
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testator's  estate  at  fais  deatb.  TyUr  t.  Manson; 
Mataon  v.  Tyler,  5  Law  J.  Chanc.  34. 

Where  a  Mil  had  been  filed  on  bonds  giren  br  an 
incorporated  soeiet^r,  to  pay  monej  borro^ea  by 
them  under  the  authority  of  an  act  of  parliametit, 
which  gare  the  lenders  a  lien  on  the  profits  of  the 
societT  :  Held,  not  demarrable,  on  the  ground  that 
the  plaintiff's  remedy  was  at  law.  Duncan  v.  thi 
Manehester  Water-vntrks  Company,  8  Price,  697. 

Papers  delivered  to  a  solicitor  in  his  capacity  of 
steward,  are  not  sobject  to  the  general  lien  which 
usually  attaches  upon  papers  delivered  to  a  solicitor. 
ChamptmowM  v.  Seott,  6  Mad.  93. 

Quart — Whether  a  solicitor  has  a  right  of  lien  on 
the  proceedings  under  a  commission  of  bankrupt 
Aat  has  been  superseded.  Ex  parte  Skaw,  1  Jao. 
f76. 

A  bill  for  establishing  a  lien  upon  deeds  drawn 
for  the  sale  of  certain  premises,  the  contract  for  which 
had  been  rescinded,  and  alleged  to  have  been  prepared 
bv  the  plaintiff,  charged  a  defendant  with  denying  the 
plaintiff's  alleged  lien,  claiming  a  lien  for  himself  in 
respect  of  the  same  demand,  and  the  possession  of 
the  deeds  and  other  facts  tending  to  shew  a  con- 
nexion with  the  subject  of  the  suit;  and  further, 
that  the  defendant  had  contracted  with  his  co-defen- 
dants for  the  purchase  of  the  same  premises,  the  de- 
fendant answered  to  the  last  charge  only,  that  he 
bad  agreed  to  purchase,  as  agent  for  other  persons, 
and  ditclainyed  all  other  interest.  Exceptions  to  the 
answer  fn  insufSciency  were  allowed.  Oxenham  v. 
EtdaiU,  M'Clel.  540. 

(C)  WaI¥ER  or  DlSOHAROB. 

As  a  genera]  nale,  it  seems,  that  if  a  party  having 
a  lien  on  goods  d  emanded  of  him,  justifies  his  non- 
compliance upon  grounds  distinct  from  his  claim  of 
lien,  he  cannot  afterwards  resort  to  his  lien  as  a  de- 
fence of  the  retention.  But  where  a  party  who  was 
indebted  to  the  defendant  on  a  general  account  for 
djing  goods,  after  an  act  of  bankruptcy  sold  them 
to  the  defendant ;  and  upon  the  property  being  de- 
manded by  the  assignees,  the  defendant  said  nothing 
respecting  the  purchase,  but  only  observed,  that 
*|he  might  as  well  give  up  every  transaction  of  his 
life :"  Held,  that  such  refusal  did  not  amount  to 
an  atendonment  of  the  lien.  White  v.  Gainer,  f 
Law  J.  C.P.  101,  B.  c. «  Bing.  25,  s.  c.  9  B.  Mo.  41, 
^  c.  t  C.  &  P.  3«4. 

Where  a  party  has  ffoods  in  his  possession  on 
which  ho  has  a  right  of  lien  for  a  debt  due  to  him 
feam  the  owner,  and  afterwards  takes  those  goods 
ni  execution  for  snch  debt,  his  lien  is  thereby  de- 
<tn>3red,  although  the  goods  were  never  off  his  own 
pPMnisBs.  Jacobs  v.  Latour,  6  Law  J.  C.P.  243, 
t.  c.  5  Bing.  130,  s.  c.  2  M.  &  P.  201. 


L1GUT& 


A  grant  to  open  lights  may  be  presumed,  although 
fte  windows  are  in  a  building  which  does  not  extend 
to  the  boundary  of  the  plaintiff's  land. 

A  purchaser  of  some  premises  erected  a  high 
building,  and  obstructed  the  light  from  Entering 
windows  which  had  been  opened  at  least  thirty- 
eight  years.  It  appeared  that  neither  the  vendor, 
aor  any  ^  his  mgents,  had  seen  these  premises  for 


upwards  of  twenty  years ;  but  it  did  not  appear 
that  the  tenant  had  a  lease.  Tlie  Court  held,  that 
an  action  could  be  maintained  against  the  purchaser. 
Crou  V.  Lewis,  S  Law  J.  K.B.  56,  s.  c.  2  B.  &  C. 
686,  8.  c.  4  D.  &  R.  2S4. 

llie  enjoyment  of  a  light  during  a  period  of 
twenty  years,  with  the  clear  knowledge  and  acqui- 
escence of  the  owner  of  the  adjoinin|  premises,  is 
su£Bcient  to  raise  the  presumption  of  a  grant,  and 
to  give  a  right  of  action  in  case  of  obstruction. 

But  semble,  that  where  a  window  has  been  opened 
in  a  building  erected  by  a  tenant,  for  the  mere  pur- 
pose of  trade,  and  which  is  not  annexed  to  the  free- 
hold, but  may  be  /emoved  by  that  tenant  at  his 
pleasure,  or  at  the  end  of  his  term,  no  such  right  or 
presumption  will  arise.  Maberiey  v.  Dowson,  5  Law 
J.  K.B.  261. 

If  a  man  pull  doi^  a  building  which  has  ancient 
Ughts  in  it,  and  erect  another  in  the  place  of  it 
without  windows,  he  cannot  afterwards  open  a 
window,  and  require  a  person  who  has  erected  a 
building  near  to  it  to  pull  it  down,  because  it  ob- 
structs the  light  of  his  window.  Moore  v.  Rawson, 
3  Law  J.  K.B.  32,  s.  c  3  B.  &  C.  633,  s.  c.  5  D. 
&  R.  234. 

In  an  action  on  the  case  for  the  obstruction  of 
lights,  a  clerk  who  superintended  the  erection  of  the 
building  which  led  to  the  nuisance,  and  who  alone 
had  directed  the  workmen,  may  properly  be  joined 
with  the  original  contractor  as  a  co-defendant. 
Wilson  V.  Peto,  6  B.  Mo.  47. 

To  prove  an  obstruction  of  ancient  lights,  it  must 
appear  that  there  is  such  a  privation  of  light  as  to 
render  the  occupier  of  his  house  uncomfortable ; — 
shewing  that  he  has  less  light  than  before,  is  of  no 
avail.    Back  v.  Stacey,  2  C.  &  P.  465.  [Best] 


LIMITATIONS,  STATUTE  OP. 

(A)  Where  available. 
(a)  At  Law. 

(6)  In  Equity, 

(B)  Computation  OF  Time. 

(C)  Subsequent  Promise  OR  Acknowledg- 

ment. 

(D)  Pleadings^ 


(A)  Where  available. 
(a)  At  Law. 

A  demand  of  a  rent-charge  is  not  barred  by  the 
Statute  of  Limitations.  Cupit  v.  Jackson,  M'Clel. 
495. 

.  To  an  action  founded  upon  a  breach  of  duty,  the 
Statute  of  Limitations  is  a  good  answer,  though  the 
action  be  framed  in  case  for  the  consequential  da- 
mage resulting  within  the  six  years.  Howell  v. 
Young,  4  Law  J.  K.B.  160,  s.  c.  5  B.  &  C.  259, 
s.  c.  8  D.  &  R.  14,  s.  c.  2  C.  &  P.  238. 

A  landlord,  on  letting  his  lands,  undertook  to  pay 
all  the  rates.  For  many  years  he  charged  his  tenants 
3/.  10«.  per  acre.  One  of  them  died,  and  his  admi- 
nistratrix paid  another  year's  rent,  including  that 
charge.  Another  of  the  tenants  spoke  to  the  land- 
lord, and  told  him,  that  he  and  all  the  tenants  had 
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plid  him  too  nach :  ha  ■ixwered,  that  if  thera  waa 
■Bj  miilika,  It  aboald  b«  rectified.  He  bid  pud  but 
II.  lOt.  per  acre. 

Tbe  tdmiuiitntrii  brougbl  in  action  10  rMOver 
tba  sami  oeipud  bj  Ibe  inteltite.  The  landlord 
pleaded  (he  Statute oTLimitatiDDi:  Tbe  Court beld 
tbat  the  could  recoTei  tbe  monej.  Claik  r.  Ifeag- 
ham.  I  Law  J.  K.B.  X49,  B.  c.  1  B.  &  C.  149,  i.  c. 
3  D.  &  R.  391. 

Where  a  debtor,  at  tbe  time  of  contracting  a  debt, 
it  abroad,  bli  return  to  thii  counlrj,  though  foi  a 
very  abort  time,  (a  dejor  two,  for  inatance, )  with- 
out any  intention  to  remain,  and  without  tbe  know, 
ledgo  or  the  creditor,  ia  yet  a  relutn  within  the 
meaning  of  the  atatute  4  Anne,  c.  16,  a.  19  ;  and 
tlie  time  reckoned  by  tlie  Sutute  of  Limilationa  will 
ibereupon  begin  to  run.  OrigBrti  t.  Hurriil,  4  Law 
J.  K,U.  S6S,  ».  c.  1  Law  J.  C.f.  115,  «.  c.  1  Bing, 
SU,  a.  c.  S  B.  Mo.  169,  a.  c.  3  B.  &  C.  Sil,  1.  c.  8 
D.  &  R,  i70. 

Stmblc — Tliat  a  latitat  propail}'  returned  and  con- 
tinued, may  be  connected  with  a  hill  of  Middlesai 
sued  out  afterwarda,  h>  aa  to  aars  (bo  Statute  of 
Limitxioni.    Fagi  t.  Knma<t,  5  Law  J.  K.B.  tliS. 

A  writ  sued  out,  in  order  to  aara  the  Statute  of 
Limilationa,  munt  be  returned  and  filed  with  the 
proper  officer,  (Clerk  of  Uie  Treaaury  in  K.B. ; 
Cuaioa  Brevinm  in  C.F.)  The  mere  indorsement 
by  the  alieriff  of  the  worda  of  bia  return,  the  writ 
itself  remaining  in  the  alierlff'i  office,  will  not  t« 
sutfleienl.   Grtgai^  t.  Hurriil.  4  Law  J.  K.B.  S6t, 


To  abill,  by  a  reroainder-mtii,  for  IB  iccooi 
daber  wronRrully  cut  b;  the  tenant  for  lire  ud 
aiaignee,  the  Sialute  of  Limiuiiani  cnnw 
pleaded.     AUtnnanr.  BatHaler,  iUw  J.  a 

The  Stitule  of  Limilationa  may  b«  jilMiledii 

term),    'j'n'iq  r.  Bni,  1  Sim.  373. 

A  bill  Ilml  by  one  credlior  en  beliiir  of  liii 
and  the  olbers.  will  prevent  the  Statute  cf  Li 
tiona  from  running  flgainat  any  of  the  cruHlan 
came  in  undi^t  tbe  decree.  Siimifiik  i.  Haidi 
1  Sim.  393. 

(B)   CoMrUTATlONOfTlME. 

Tbe  Statute  of  Limitations  on  a  nota  pifllil 
demand  runs  from  tbe  demand.  Thfi'-Ci' 
8  D.  ti  IL  S47 .  icmhit  s.  c.  I  B.  kM-jaS. 

The  Sutule  of  Limitalinni  doei  net  iKji 
operate  between  croditora  and  an  eiecutor.  uit 
ba«  either  proved  the  will  or  eierciard  »iKi 
executoiahip.  Di>ii^Aii  y.  Farm.  6  Li>  J. 
157,  B..0.  4  Bing.  6i<6,  a.  c.  1  M.  &  P.  663. 
.  Where,  in  aa  action  againtt  ibe  tijodiiii  I 
Companj  for  an  injury  by  ondarmJuiog  i  " 
appeared  that  tlie  eicavition  bad  heei  atiru 


le  of  il 


I  tiff's  i 


I  for  life,  iijniiii 
tbeplaintiS'in  fee;  and  that  the  will  hid  dik6 
in  until  after  (he  plsintiff'a  title  iccrDe4|  ttv 
undermining  hail  taken  place  two  yean  pntix 


c.  5  B.  i  C.  341,  a.  c.  8  D.  St  R,  J70. 

tbe  falling  of  the  wall  ;  and  iliat  thedwitn 

tained  a  clause  that   no  action  sbonlil  tie  ho 

(fc)  Jn  Equity. 

unleaa  within  sii  mon  lbs  after  the  ftcl  enaast 

Coorta  of  equity  are  bonnd  to  act  according  lo  (be 

pirit  of  die  lUtute  ;  and  eren  in  easei  where  it  is 

ot  too  late  to  maintain   an  ejectment,  courts  of 

Huity  have  refused  to  interfere,  because  OTidence 

much  sa  it  niesnl  cii  luonlbs  after  ibe  hliio;  ol 

as  been  loat.     Wh.lUg  v.  WhalUf/.  S  Bligb,  IT. 

wall.     aUlo,,  V.  Bi«IHh,-lm,,  iC.&P.Ml.l. 

The  Statute  of  Limilationa  cannot  be  pleaded  to 

R.&M.1CI.     S*e.iPat40Geo.3.e.«,<.l 

The  cause  of  action,  within  the  n«eitS»' 

If  (here  has  been  auch  a  lapae  of  time,  Ihst  the 

Statute  of  Limitelions,  arisea  when  IlM  J"*! 

to  the  Statute  of  Li 
specific  nerformsDce  ;  tlieae  circnmalsncee,  if  not 
diecloaed  in  tbe  bill  so  ns  to  enable  the  defendant  to 
demur,  ought  to  be  aiated  in  the  plea ;  and  the 
Court,  for  tbe  purpose  of  applying  ila  own  rule,  will 
adroit  to  (be  Bta(ute.  though  not  pleatled.  Talmarih 
T.  Muggliium,  i  Law  J.  Chsuc.  900. 

Where,  under  mitrepreaentationa  aa  to  tlie  terma 
of  a  bond,  tbe  executors  paid  tbe  property-tax, — it 
iraa  holden,  that  they  were  enlitled  to  have  (be 
wholeamountof  that  duty  refunded,  notwithaUnd- 


,apaco 


years  bad  elapaed 


the  last  of  tbe  payments.    Smith  T.  Alup,  Al'CUL 
6tt. 

It  a  leoant  for  life  baa  rendered  accounts  to  the 
remainder-man,  of  timber  cut  by  him,  during  a 
period  of  more  than  sii  yeara,  before  a  bill  is  filed 
against  bim  for  an  accounl  of  such  timber,  and  of 
the  value  of  it,  the  Staluie  of  Limitations  cannot  be 
pleaded  to  the  bill ;  for  (bough,  if  tbe  remainder- 
man had  brought  an  action  of  Irorer,  (be  lenan(  for 
life  might,  notwitbelanding  the  rendering  of  the 


tbe  right  lo  apply  to  n  court  of  equity  ^  B" 
rscerslon,  alleged  to  hare  been  fnudulaUj 
chased,  descfuds  in  equity  to  the  heir  by  tied 
of  the  snceator. 

5>niU(~thBi  the  lime  of  limiutJoa  b^M  X 
from  the  lime  when  ilie  fraud  ia  discorwi^,! 
in  tbe  lifetime  of  the  nncosior.  or  upon  tin  dM 
Wliallev.  ll',«ll,u.  3i^lisb,l«- 
Whe^e  sn  olllcei  SI  '      ' 
of  Augua^  and  detained  her  until  the  3 
(ember  following  :  Held,  that  the  tlmen 
the  action  alioulil  have  bwn  brought,  n 
iilated  from  the   liral  day  of  s.      " 


led  a  Ye««l  on  tin  «J 


.   37,  I 


SB  c 


I,  (hs( 


ertlj  - 


.  esded  the 
bare  done  so,  if  tbe  remaindi 
nstion  of  uanmpail.   fisnjf  t. 


.,  he  c 


commenced  against  iny  peraon,  for  _ 
him  relaUng  lo  tbe  public  revenue  of  Cuiioii 
Excise,  aball  he  comineooed  witkia  tbm  an 
after  the  matter  or  thing  done." 

Theword'-mon(h,"intbatsecllonoftheicl. 

T.  M'Touiift,  1  Law,l.  C.P.  43, 1.C,  1  liin«' • 
Ths  as  Geo.  3.  o.  70.  a.  34  eaacH,  ibit " 
action  or  suii  against  any  peraon  or  persoaJ, «" 
matter  or  thing  done  by  any  officer  or  olSra 
Excise,  or  any  oilitire  acting  in  bisortheitBia. ' 
be  •ommencEcl  witliin  three  montba  neit  •"" 
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caiue  of  action."  Stmble,  that  this  iection  extendi 
to  the  officers  themselves,  and  others  acting  in  their 
aid ;  at  all  erents,  an  action  against  officers  of  ex- 
cise, &c.  not  brought  within  the  time  limited,  is 
barred  hy  the  fS  Geo.  3,  c.  27,  s.  S3,  which  extends 
to  soy  action  agi^inst  any  person  or  persons,  for 
anytliing  by  him  or  them  done  in  pursuance  of  any 
act  or  acts  relating  to  the  revenoes  of  Custom  or 
Excise.    Htmirti  t.  Bien,  2  D.  &  R.  9. 

In  an  action  of  treapase  against  a  constable  and 
others,  for  seising  and  taking  away  goods,  it  ap- 
peared that  they  were  directed  to  search  for,  and 
take  certam  black  cloth  alleged  to  have  been  stolen, 
and  that  they  bad  taken  other  cloth,  and  carried  it 
before  a  justice  of  the  peace :  Held,  that  as  the 
action  was  not  brought  within  six  months,  ther 
were  protected  by  the  24  Geo.  2,  c.  44,  s.  8.  And, 
ttmhUt  that  tliat  section  applies  to  all  cases  of  con- 
stables acting  as  such.  Smith  t.  Wiltthiret  5  B.  Mo. 
32t,  S.C.SB.&  B.  619. 

(C)  Subsequent  Promise  or  Acknowledgment. 

The  defendant  having  pleaded  the  Statute  of  Li- 
mits tioes  to  an  action  on  a  promissory  note,  the 
plaintiiT  gave  in  evidence,  as  proof  of  sn  acknow- 
ledgment within  six  years,  the  following  letter  from 
the  drfendant  to  the  plaintiff:  "  Business  calls  me 
to  Liverpool ;  should  I  be  fortunate  in  my  adven- 
tures, you  msy  depend  on  seeing  me  at  Bristol,  or 
otlierwise  1  must  arrange  matters  with  you  as  cir~ 
eumstanc«s  will  permit."  The  defendant  did  not 
shew  thaft  there  were  any  other  matters  except  the 
promissovy  note  to  which  the  letter  could  refer : 
if  eld,  that  the  question,  whether  this  letter  referred 
to  the  matter  of  the  promissory  note,  wss  properly 
left  to  the  jury ;  and  that  the  acknowledgment  was 
sufficient  to  take  the  ease  out  of  the  Statute  of  Limi- 
tations. Frmt  T.  BtRgough,  1  Law  J.  C.P.  96,  s.  c 
1  fiing.  267. 

A  haviog  employed  B  as  his  solicitor  snd  agent 
for  some  years,  on  the  23rd  April  1813.  writes  to 
him  a  letter,  in  these  words  : — '*  1  have  for  a  length 
of  time  been  in  expectation  of  receiving  the  account 
of  whatever  I  may  stand  indebted  to  you,  let  me 
again  request  you  will  oblige  me  with  it,  that  every- 
thing may  be  settled."   A  died  on  the  27th  August 
1814^  baring  made  his  will,  by  which  he  devised 
his  real  simI  personal  estates,  in  trust  for  sale,  and 
directed  hie  trustees  to  stand  poasessed  of  the  monies 
10  arise  by  the  sale  thereof,  after  paying  hia  debts, 
and  the  charges  and  expenses  sttending  his  will, 
upon  the  trusts  therein  mentioned.     B,  shortly  sfter 
A*B  death,  delivered  his  bill,  the  Isst  item  of  which 
was  on  the  19th  of  August  1808,  and  on  the  18th 
Norember  1820,  be  files  his  bill  on  behalf  of  him- 
self and  the  other  creditors  of  the  testator.    The 
Court  bold,  that  the  debt  was  Uken  out  of  the  Su- 
tute  of  Limiutions  by  the  testator's  letter  of  the 
S3rd  April  1813,  and  was  continued  to  be  kept  oat 
of  that  statute  by  the  devise  in  the  testator*s  will ; 
and  decreed  for  the  plaintiff  accordingly :  but,  in 
consequSnce  of  his  laches  and  some  misconduct, 
without  costs.  Rendell  v.  Carpenter^  2  Y.  &  J.  484. 
Where,  to  an  action  of  assumpsit  for  goods  sold 
and  deliTored,  the  defendant  pleaded  the  Statute  of 
LimitntioDS,  and  tlie  plaintiff  gave  in  evidence  a 
letter  written  by  the  defendant  to  the  plaintiff's 
sitomsy «  stating  that  he  had  received  his  letter  re- 


apecting  the  plaintiff'a  demand — that  it  was  not  a 
just  one — that  be  was  ready  to  settle  the  account 
whenever  the  plaintiff  thought  proper  to  meet  him 
on  the  busineaa — that  be  was  not  in  bis  debt  90/., 
nor  anything  like  that  sum— and  that  he  should  be 
happy  to  settle  the  business  by  the  plaintiff's  meet- 
ing him  in  London  :  Held,  that  the  judge  was  war- 
ranted in  telling  the  jury,  that,  after  this  letter,  the 
Statute  of  Limitations  was  out  of  the  question,  as 
there  was  a  clear  admiaaion  of  an  existing  debt  upon 
the  face  of  the  letter  itoelf.  ColUdge  v.  Horn,  3 
Law  J.  C.P.  184,  s.  c.  3  Bing.  119. 

The  Court  held,  that  the  words,  "  It  is  ten  years 
ago,  and  I  cannot  pay  my  new  debts,  much  less  my 
old  ones,"  were  not  such  an  acknowledgment  of  an 
existing  debt  as  to  take  the  case  out  of  the  Statute 
of  Limitations.  Knott  r.  Farren,  2  Law  J,  K.B. 
122,  s.  c.  4  D.  &  R.  179. 

Semhie — That  after  the  lapse  of  six  y^ars  it  is  not 
a  sufficient  acknowledgment  to  take  the  cnse  out  of 
the  Statute  of  Limitationa,  to  say,  *'  1  will  see  my 
attorney,  and  tell  him  to  do  what  is  right."  MUier 
T.  Caldwell  3  D.  &  R.  267. 

The  Sutute  of  Limitations  is  avoided  by  the 
debtor  saying  to  his  creditor,  **  I  shall  go  to  my 
attorney's  and  pay  the  debt  and  settle  it."  Triggt 
T.  NwiiAam,  1  C.  &  P.  631.  [Best] 

Where,  on  the  defendsnt's  being  arrested  at  the 
suit  of  the  plaintiff,  for  a  debt  due  more  than  six 
years,  he  said  to  the  officer,  *'  I  know  that  I  owe  the 
money ;  but  the  bill  I  gave  is  on  a  wrong  stamp,  and 
noif  1  am  arreated  I  will  never  pay :"  Held,  that 
this  was  not  such  an  acknowledgment  of  tlie  debt  as 
to  take  the  case  put  of  the  Statute  of  Limitations. 
A' Court  T.  Creii,  4  Law  J.  C.P.  79,  s.  c.  3  Binir. 
329. 

Where  to  a  plea  of  the  Statute  of  Limitations, 
on  which  iasoe  was  joined,  and  the  plaintiff  proved 
that  three  years  after  the  original  cause 'of  action 
accrued,  and  within  six  years  of  the  commencement 
of  the  suit,  the  defendant,  on  being  called  on  for 
payment,  said  he  could  not  pay  the  debt,  that  he 
would  do  so  ss  soon  sa  he  was  able  :  Held,  that  this 
waa  a  conditional  promise  only,  and  did  not  take  the 
caae  out  of  the  atatute.  Scales  v.  Jacobt  4  Law  J. 
C.P.  209,  s.  c.  3  Bing.  638. 

To  a  plea  of  the  Statute  of  Limitations,  the  plain- 
tiff proved,  that  having  demanded  payment  of  his 
debt  within  six  yesrs  from  the  commencement  of  the 
Btiit,  the  defendant  said,  that  he  should  be  happy  to 
pay  him  if  he  could  ;  tliat  money  was  due  to  him 
from  J  G  ;  and  that  if  the  plaintiff  could  get  it,  he 
might  pay  himself:  Held,  that  this  waa  only  a  con- 
ditional promise,  and  that  it  was  incumbent  on  the 
plaintiff  to  shew  the  defendant's  ability  to  pay. 
Ayton  V.  BowUtt  *  Law  J.  C,P.  109,  s.  c.  4  Bing. 
105. 

In  assumpsit,  brought  to  recover  a  sum  of  money, 
the  defendant  pleaded  the  Statute  of  Limitations, 
and  upon  that  issue  wss  joined.  At  the  trial  the 
plaintiff  proved  the  following  acknowledgment  by 
the  defendant  within  six  years: — '*  I  cannot  pay 
the  debt  at  present,  but  1  will  pay  it  as  soon  as  I 
can :"  Held,  that  this  was  not  sufficient  to  entitle 
the  plaintiff  to  a  verdict,  no  proof  being  given  of 
the  defendant's  ability  to  pay.  Tanner  v.  Smart,  5 
Law  J.  K.B.  218,  s.  c.  6  B.  &  C.  603. 

The  borrower  of  money  gave  the  lender  the  fol- 
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yon  lOOi.,  C.H.,      Mtate  m  th*  lundg  otn  iIbt 


"1 


lowing 

aiJtIi  July  18*1  ;"uiiderB»«th  wo  written, 

i  7,  receirad  MI.,  C.R,  i"  Held,  Ihit  lb*  littrr  itwa, 

ivbicb  wu  witfainiix  yei»of  tba  cmnmnieanwat  of 

the  luit,  did  not  imouiit  to  >uob  an  Kknowledfnent 

ot*  ibe   exiaieDce  of  ttae  prior  dsbt,  K)  M  to  lake  it 

DLii  oftbe  (MtulB,  Riifarti  T.  Rokirli,  6  L«w  J.  C.  F. 

117,>.c.  I  M.  &P.  4G7,I.<>.  3C.&  P.  396. 

Subaequant  utmitaion  of  baling  comnittad  ■ 
treapau,  will  not  take  Ibe  case  out  of  the  Sutate  of 
Umilationa.     HvtiI  v.  Farktr.i  Chit.  149. 

Ibe  defendant,  Dpon  being  requeated  to  ply  a 
bill  for  dinner*  and  otbar  mattara,  by  the  keaparof 
au  bote),  answerid,  "  I  am  not  bound  to  pay  it,  for 
1  HU  iniited  to  tliair  dianen."  He  afterwarda  paid 
B  Bmilleuniintooourl:  Tbe  Court  held.  cfattDntb«T 
die  anawer,  not  tbe  circuaulance  of  the  dafandut 
linving  paid  money  into  court,  took  tbe  caaa  out  of 
I  he  Statute  of  Limit* tiona.  Lngr.  GnvilU,  9  Law 
.1  K.B.  «05,a.  cSB.  &  C.  10,B.e.4  D.  ft  R.  6St. 

I'be  defendiata,  being  aued  for  ■  aont  do*  for 
principal  and  inUreal  fmm  tlwor  tetlator,  pleaded 
tlie  Statute  of  Limitaiiooa,  aad  paid  th*  pritieipal 
into  court,  but  rt/oMd  to  pa^  tba  »l«iMt:  Held 
Iliit  Ibe  paymanl  t>f  tba  principal  into  oonrt  did  not 
DCDount  to  an  implied  proMiiia  to  pay  Ihi  inNnR,  a« 
natotakecAnt  outoftbsalaiale.  CillyrT.  tViUook, 
i  Law  J.  C.P.  lai,  a.0.  4  Biag.  3IS. 

A  Terbal  promiaa  or  admiation  ia  not  iBdiapeMa- 
ble,  to  take  a  caie  out  oF  ibe  Statute  of  LimitatiDDe; 
iLerafore,  wbere  panona  liable  eonaulted,  attended, 
and  idfiaed  aa  to  tbe  aoda  at  procaeding  igiiiBat 
utbet  penone  alao  anawarable, — it  waa  boldeu  euffi- 
vient  to  preclude  tbaalatntefnuabeingabar  agah»t 
Iki  former  persoae.  £ait  hidin  Cenpinu  t.  PriiKt, 
1  a. &M.  407.  [Abbott] 

An  acknawUgeineat  witbiB  da  yaara.  by  one  of 

tbe  dob 
I  DckDOwJedgmanI 


1.  iBe. 


againat  the  other,  altbougb  be  kaa  mad* 

iwJedgiDant,  and  only  aigned  tb*  not*  aa  a 

Baynai,  S  Law  J,  CP,!I71, 


t  Bing.  306. 

Where  a  miti  and  bit  aider  Bwd*  a  joint  pro- 
miesory  note  ;  but  aii  yewa  liad  eUpaad  witboat  aa 
a<:kaa*rledgmeDl  from  either  of  them  ;  but  after  the 
miirritgaoftbe  aister,  andwiihin  ail  yean,  the  nan 
promiard  to  pay  it :  Held,  tbMia  adecfarMiou  with- 
ciai  count!  laying  promUea  laade  aftai  tbe  nTarriage, 
tlie  caa*  waa  not  lakea  out  of  the  SUtnta  of  Limits 
lions.  P.-IMB  ».  f«(*r,  1  UwJ.  K.B.  8l,*.o.l 
B.  &  C.  S48,  a.  c.  9  D.  &  B.  363. 

A  payment  of  intercet  by  A  oi  the  joint  and 
Btveral  note  of  A  and  B.  ii  avidenoa  of  aproiniae  by 
11,  Dad  takea  the  oola  oat  of  tbe  StaMte  of  Limila- 
liUDS,  though  B  wiaa  mere  aur«ty,and  tbe  piymaot 
was  made  witboat  bia  knowledge.  BntlHgh  ».  Suit, 
.i  Law  J.  K.U.  23t,  a.  c.  8  B.  St  C.  36,  a.  c.  S  M. 
Si  II.  93. 

To  take  the  caae  out  of  tlie  Statat*  of  Limitttinna, 
there  muit  be  an  eipreaa  proanae  by  all  the  execu- 
tors, since  a  mere  acknowledgment  by  all,  or  an  ei- 
]jreas  prouiiBe  by  one.  ia  of  no  avail.  J^iUofk  r. 
D,i„„,\  R.£[H.416.rAbbott] 

Au  admiasion  of  a  debt  by  tba  eiecutnr  of  a 
trnder,  within  sin  yean  before  the  filing  of  a  cre- 
ditor') bill,  will  not  take  tbe  debt  oal  of  tba  Statote 
of  Limitation*,  ao  a*  to  enable  tbe  creditor,  under 
ilieirCeo.  9, 0.74,10  claim  payment  out  of  tbe  i«il 


tknowledgm. 


If  one  of  tiro  partnera  hii  become  bankmpi,  md 
obtained  bia  oertifii  "  -j  -'■--.■■  '  -.._  — 
ledge*  a  debt  < 
hinualf;  tbia 
take  the  oaaa  > 
an  action  againat  liim  end  bia  pulnrr  foriucb  dibl, 
if  hil  partner  plead  tbe  Statnte  of  LimiLiiions,  »d 
be  plaad  bia  bankruptcy.  Man  in  i.  Briilgeiit^. 
&  P.  83.  [ToDttrden] 

(D)  PleadisQs. 

Iflbe  de^ralion  be  entitled  generally,  md  tha 
defendant  plead  (bat  tbe  cause  of  irtion  Hi  trt 
aeoma  within  aii  year*  before  Ibe  exbibiiiD^  of 
plaintiff'*  bill,  tbe  defendenC  may  praralbmn 
day  OS  which  Ibe  kill  wna  Blt^d.  Onii^(rT.G(ir;i, 
S  B.  At  C.  149,  B.  c.  7  D.  &  R.  Ji9. 

Whan  the  Statute  or  Limitations  iaplendfd II bn 
to  a  bill  of  diacoverj.  tlis  plea  mustsbew  lliiltb! 
atatulB  haa  been  plendeii  with  dae  arermenti  to  tic 
action  at  law.  Mnrgngiir  t.  Eait  India  lonfinii 
*  Law  J.  Chaao.  173. 

Where  a  hill  la  6led  fur  discDvery  in  ndnfD 
action,  to  which  Ibe  Statute  of  LimititiaaaWbtn 
pleaded,  and  the  plaintiff  etale*  in  hia  bili  i<i* 
aaranl  plaaa  have  been  pleaded  mlaw.of  nbkliili: 
genend  taas*  is  one  :  the  defendaat,  in  plaadu;  i>" 
Statnte  of  Limitktio'ia  in  bar  to  tbe  diacvrnri  f^ 
make  it  appear  &n  his  plea,  that  tbe  StsUteef  IJ- 
uitatiana  ha*  baen  pleaded  at  law.  Macgni"'- 
EatI  ladU  Company.  4  Law  J.  Chanc  13. 

A  creditor'*  hill  being  filed  against  in  erMiAn 
and  hrii-at-law  of  a  person  who  <lieil  >i  "-'''' 
charging,  that  Ilia  testator  bad,  within  hi  7'"^ 
bafeie  bis  death,  and  also  within  aixyeiral"''"''''' 
fiiingof  th*  bffl,  idmilted  the  debt,  itnil  ItitVi'- 
eieculrix.aince  his  decease,  bad  admitledl^i''!'. 
tn  the  wbdv  •{  the  trill,  except  eertari  spwii'J 
furta,  (which  exception  did  not  contain  tin  >nt?- 
tion  tiiat  the  oiecutrii  bad  admitted  tbe  debt,)  ib< 
defendaMsplaaded  the  atatnte  of  Limititions.  1^ 
tbe  plea  did  not  nrer  that  (h<.  eiecntrii  biA  not  ti- 
milled  the  debt :  Held.  Ibat  the  plei  rm  bid  n 
aabatanes.  Baneorifc  ..Coltden,  4  LawJ.  Chmc.!!. 

A  rapliestioa  to  Ibe  StalutB  of  Lrmitations,*"'^ 
out  a  number  of  wrila,  the  first  of  wliith  kwso™ 
oot  within  rix  years  after  lh»  return  of  tbe  plin"*! 
tsEagiaad,  need  not  alite  that  it  waa  the^itrft'^ 
of  the  plaintiff,  or  that  the  writ*  are  ilus  p'"'*'' 
fte. ',  sad  it  ia  no  objection  that  soma  of  tbem  wen 
not  bailahle.atid  the  last  bailable,  if  it  be  Btnir4  ibit 
tbenoB-bailaMavrita  were  taeii  out  with  tha  intent 
to  deolare  on  the  promises  actuallT  declntfJ  o>- 
Plummrrr.  Wa-lhi.T,„.  4  Law  J.  'K.B.  fi,"-^-* 
B,  4  C.  6«5,  *,  c.  7  D.  Bi  R.  ^5. 

To  a  daoJsralion  in  lro7Br  by  an  admiaisostor, 
ebarring  aconreraion  after  the  death  oflheintartilf, 
the  defendant  plended.  Not  guilty  within  sii  .rfni- 
Held,  bad  apon  special  demurrer.  I  (  should  !>"• 
bsan  ttiat  the  csuao  of  action  did  nnt  accrue  "iibm 
six  years.  Pratt  r.  Swan*.  6  Law  J.  K-B.  JoS. 
1.0.  SB.  &  0.98*  ,  . 

When  the  r«oT*ry  of  s  debt  has  bma  hOpMad 
by  the  Statute  of  Limitation*,  and  the  plaintiff  »>!■' 
anonaiMW  nrnmise,  tmtti,  heshonld  declare  OH  tb* 
■  ■    -         lofaeti"- 
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At  all  events,  he  ovmot  reply  aaob  Dew  promise,  to 
a  plea  of  "  action  not  ftocrued  witbin  six  years." 
Nor,  if  be  take  issue  on  such  a  plea,  will  a  qua- 
lified  or  conditional  admisaion  entitle  him  to  recover, 
if  bis  declaration  has  proceeded  on  the  original 
caose  of  actios.  7ofiRer  r.  Smart,  5  Law  J.  K.B. 
218,s.c.6B.&C.  60S. 

To  a  plea  of  the  Statute  of  Limitations,  the  plain- 
tiff proved  a  promise  by  the  defendant  to  pay  the 
debt  dae  within  six  years,  although  the  original 
cause  of  action  accrued  thirteen  years  before :  Held, 
a  sufficient  acknowlMgment  to  take  tho  case  out  of 
the  statute,  and  that  the  plaintiff  need  not  declare 
specially  on  the  subsequent  promise.  Upton  v.  EUe, 
5  Law  J.  C  J*.  108. 


LOAN. 


Qjuerit  Whether  a  resident  here  cam  raise  money 
by  way  of  loan,  to  assist  stibjeett  of  another  state  in 
alliance  with  this  country,  without  licence  of  tho 
king.  Dt  Wuti  ▼.  Htndrickt,  3  Law  J.C.P.  3,  s.  c. 
2  Bag,  314. 

When  a  sum  of  money  has  been  advanced,  upon 
the  surreoder  of  copyhold  property  to  the  use  of  tho 
party  making  that  advance,  on  condition  that  such 
SQireoder  shiall  become  void,  if  payment  with  in- 
trmtt  be  macU  at  a  particolar  time,  otherwise  to  be 
of  full  force  and  virtue  ;  and  interest  has  been  paid 
from  time  to  time,  subseqttent  to  the  day  appointed 
for  le-paymeat ;  and  where  other  circuaistaaces  in 
the  conduct  of  the  party  to  wliom  the  advance  was 
made,  sli€w  that  it  was  considered  as  money  bor- 
rowed: This  transaction  will  not  be  treated  as  a 
conditional  pmrebase,  but  as  a  loan  for  which  the 
sinrender  is.  a  oollateral  security  ;  and  the  adminis- 
trator of  the  lander  may  recover  principal  and  in- 
terest in  arrear,  in  an  action  of  assumpsit.  AUenby 
V.  DalioM^  5  Law  J.K.B.  312. 


LONDON  POLICE  ACT. 

The  London.  Potiee  Aet,  3  Geo.  4,  o.  55,  a.  16, 
attboriaing  the  apprehension  of  suspeoted  persons 
or  reputed  thieves,  only  applies  to  the  apprehension 
of  panona  of  general  bad  oberaotar,  as  rogues:  and 
vagabonds,  not  to  apprehension  on  suspicion  of  *a 
psrticular  felony.  Cou>U$  r,  Dunbar,  1  M.  &  M.  37. 
[AbbottJ 


LORD'S  ACT. 

[See  Frisoneb.] 


LOKD'S  DAY. 

A  oontvnet  entered  into  on  a  Sunday,  in  .the 
wi^Hpg  of  wbieh  either  party  is  eiercising  his  or- 
dinary calling,  is  void,  under  the  statute  99  Car.  3, 
c.  7 ;  and  it  is  of  no  consequence  whetber  the  act 
be  done  openly  or  conoealedly,  or  wheti>er  it  be  an 
aet  of  work  and  labcmr  or  not.  Fennell  v.  BiddUr, 
4  Lew  J.  1L.B.  207,  a.  o.  5  B.  &  C.  406,  s.  o.  8  D. 

A  oontnct  made  on  a  Sunday  is  Toid,  akbougfa 


it  was  entered  into  by  a  broker  without  the  know- 
ledge of  his  principal,  and  at  the  special  request  of 
the  purchaser,  who  afterwards  refused  to  fulfil  it 
Smith  V.  Sparrow,  5  Law  J .  C.P.  80,  s.  c.  4  Bing.  83. 

The  driving  of  a  atage  coach  on  Sunday  is  not 
prohibited  by  3  Car.  1,  e.  2,  or  29  Car.  f ,  c.  7. 
Sandeman  r.  Brtach,  5  Law  J.  K.B.  298,  s.  e.  7 
B.  &  C.  96. 

A  oontraot  of  hiring  and  serrice  for  a  year,  made 
between  a  fkrmer  and  a  labourer,  on  a  Sunday,  is 
not  witbin  the  prohibition  in  29  Car.  2.  c.  7,  s.  1 ; 
and  due  service  under  it  confers  a  settlement  Rex 
Whitnath,  6  Law  J.  M.C,  26,  s.  c.  7  B.  &  C.  596, 
I  M.  &  R.  452. 

A  gentleman,  on  a  Sunday,  bargained  with  a 
stage-coach  proprietor  for  a  horse,  which  was  war- 
ranted sound.  On  the  next  Tuesday,  the  horse  was 
delivered,  when  the  money  was  paid  ;  but  the  horse 
proved  to  be  unsound.  The  seller  was  a  horse-dealer, 
but  the  buyer  did  not  know  that  Act :  The  Court 
held,  that  the  oontract  was  not  complete  until  the 
horse  was  delivered,  and  therefore  that  the  contract 
was  not  void  under  29  Car.  2,-  e.  7,  s.  2 ;  but  even 
if  it  was,  still  they  held  that  the  buyer,  not  knowing 
that  the  seller  was  exercising  bis  calling  on  a  Sun- 
day, might  recover  back  his  money.  Bhxtome  r. 
WUliamt,  2  Law  J.  K.B.  224,  s.  c.  3  B.  &  C.  232, 
s.  c.  5  D.  &  R.  82,  s.  c.  1  C.  &  P.  294. 


LUNATIC. 


(A)  Privileges. 

(B)  Commission. 

(C)  Committee. 

(D)  Property. 


(A)  Privileges. 

A  lunatic  may  be  arrested.  Ex  parte  Hall,  1 
Jae.  161. 

Unsound  mind  in  defendant  no  defence  to  an 
action  on  a  contract  unless  it  was  known,  or  in  any 
way  taken  advantage  of,  by  the  plaintiff.  Broume  v. 
Jaddrtll,  1  M.  &  M.  105,  s.  c.  3  C.  &  P.  30.  [Ten- 
terden] 

(B)  Commission. 

The  Chancellor  said,  that  he  could  not  make  a 
grant  of  a  committeeship  of  lunacy,  on  a  return  to  a 
commission,  that  the  party  was  a  lunatic  enjoying 
lucid  intervals,  and  that  during  such  intervals  he 
was  competent  to  the  government  of  himself  and 
his  afiiiirs;  but  that  the  commission  should  be 
quashed  end  a  new  one  issued.  Ex  parte  Atkinson, 
1  Jac.  333. 

Ill  treatment  by  the  nearest  relatives  is  a  ground 
of  granting  a  commission  of  lunacy  to  strangera — 
and  the  former  will  be  compelled  to  pay  the  costs 
occasioned  by  their  opposition.  In  re  Smith,  1 
Russ.  348. 

The  issuing  of  a  commission*  of  lunacy  in  Jamaica 
is  no  bar  to  issuing  one  here  upon  the  lunatic's 
coming  into  England,  In  re  Houstcun,  1  Russ.  312. 

(C)   COMMITTSB. 

In  choosing  a  committee  for  a  lunatic,  those  who 
can  visit  frequently  will  be  preferred. 


LUNATfC— rriio 


-MALICIOLS  ARREST— (AcTi 
liM  fi>r  milidi 


luniiiicforvi-ii 
Ifs  ouglil  lo  r 
courl,     Ej  jlif 

Willi  ln»rtM. 

IFb  liinitig  I 
tl>B  .■..lUinillee 

tbx     I'll 

Eftx 
will   uc 


irill  b. 


>"ofa 


IT  i  till  U 


Ilia  jurisdictioQ  of  tli« 
Ord.  I  Jic.  94. 

lilt  lunntic  wlio  rvliine  B  bnlnncs 
,u  hi*  ■oaniiiu,  will  be  cbarged 


•I,  .liiiousl.  1> 

erilf's  oKcet 
&  P.  605.  TToi 


1(1  hii 


iritj,  DDltsi  the  Maa 


will  gire  sBcuiily.     J 
(D)  Pkoperty. 


A  lun«tiii'ii  proparty  ought  ngt  to  be  liid  out  od 
•nj' tiling  but  govBrdiDBiil  aiturliiBi,  excBpt  Id  rery 
jVHuliur  CM«.     Erpani  Elfirf.  1  Jno.  «94. 

Wliira  |>nrl  vt  tbd  purebua-mon*;  of  limber  be- 
lonitini;  to  >  luantic'i  fpUte  wu  promiisory  nolea  ; 
it  wu>  unlerril  ID  bo  (initl  to  tbr  roceJirGr,  in  ordsr  lo 
bepaltlintocourl.      £t  porlt  ClavlftN.  1  Ruu.  476. 

This  aUtulD  S9  t>  inUro.S.  (UrdEiaoo'i  nut,} 
doeii  not  ■ppljiomonejpiiiiJiDto  court  inlheDaller 
of  ■  lunatiD.     El  furia  Vma^,  1  Jic.  134. 

Tho  Court  will  not  HDCIion  tbegnntiDg  of  build- 
ing lenw'i  of  pun  of  B  lunitio'i  eititfi  for  999  yean. 
In  re  Slmkit.  t  Ruu.  197. 

A  peliliou  prayiog  tbx  tbe  commillee  of  ■  lunatic 
may  be  orderoil  lo  iranafer  propiny  Teated  in  the 
tuiiatic  as  ■  tnuiPe,  ought  to  be  eolidrd  in  the 
lunacy,  and  need  not  ha  eoiilled  In  the  ronttfar  of 
the  act  wiiich  Butliorizea  tbe  Lord  Chincellor  lo 
make  Ibo  order.     Jh  n  En;lf>',  S  Ruas.  449. 

Order  mads  without  a  referenco  lo  the  Master, 


.™i.. 


t  pirticular  peraon    for  inS]Kqi 

Kottyat  B  Kxail  aaUrv,  to  he  p«i 
1  re  Errinjlm,  !  Rius.  567. 


MACHINERY. 
It  U  ondecided  whether  the  SI  Geo,  3,  c.  37.  re- 
ive to  forfeitad  mBchinery,  il  i  remedial  or  i  penal 
Lule.  Atlomtii  Gtnrral  T.  Jeftryi.  13  Price,  54.'>, 
:.  M'Clel.  270. 


MALICIOUS  ARREST. 


(A)  AL-riui  FoN, 
lo  inaction  for  a  malicioui  arrest,  (be  qanaiioi 
of  Diklico  or  bo  malice,  may  praperlr  be    lelt  to  th 
jary,     /.I,.wd  r.  namai,  1  Uw  J.  C.P.  51. 


Illy  holding  a 


Altbougb  a  person  oetdrian'S.by  ttprfml  ylmAi 


liimseir  tc 


,and 


Kill  b 


It  another  pertoD  wiibonl 
ition  for  %  mslidoui 

expfCIatiod    of  r.- 
9  sued  for  Jamgi.'- 


Law  J.  K.B.  I37,«,  o.lB.S  C.  693,a.  c.  4D. 
R.  187,8.  C.I  C.&  P.  SO*. 

I'be  iilalntilT,  bat-iag  been  arreated  at  ailiniaiiti 
trix,  bronglit  an  action  for  miUcionily  holdlni  h 
to  bail,  which  wni  founded  on  the  aingle  ficl  oti 
having  biifln  arreated  aa  administnUii  of  bn  In 
hand  :  in  ihe  Bbaenceof  malice  being  ptgvcd.RIb 
exprevBor  implied,  the  jury  gara  a  Terdici  fort 

the  Court  refused  lo  interfere,  on  the  gfound,  tlu 
after  verdict,  malice  muet  be  imuUei].  Ftatiir 
WM..  11  Price,  361. 

Two  tradeemen  bad  been  accuitomed  ID  ht 
mutual  demaodi  i>n  each  other.  They  quirnlla 
TliB  one  aent  iu  his  bill,  amountini!  to  upward! 
iSl.  Id  the  other,  and  arrested  him  forihBtunoDi 
The  former,  both  before  and  after  the  arr't).  aJni 
ted  Chat  the  real  balance  between  iliein  waa  h 
which  wae  paid  to  him  under  b  jud^'i  oidBr.t 
(■ether  with  the  costB. 

The  Courlheld,  in  an  aoliao  fur  *  mdieifflia ana 
that  there  waano  reBsonable  ot  probableauta  ( 
the  Bireat.  AuHin  v.  Dflmnm.  1  Law  J.li.ll.W 
a.  c.  3  B.  &  C.  139,  a.  c.  4  U.  &  R.  653. 

In  an  action  for  a  malicious  aiml,  malice  <x  tl 
want  of  probable  cause  muat  appear :  Heoa  it  w 
balden,  that  the  defendant  hsving  diacosiiaued  ll 
action,  and  paid  tlie  coata,  waa  eiidene«  ofaoi 
of  probable  cauae ;  and  tbal,bein^Bn  act  oflhapiH 
himaeK,  and  the  grounda  for  ao  doing  wilhia  i 
kiiowledga,  the  bunhen  of  proring  a  probeble  en 
for  the  arnat  lay  on  him.  Nidudiei,  t.  C<fl.ill, 
B.&C.ai,«.c.6D.&R.12. 

A  peraon  may,  on  a  declaration  praprtly  bama 
rscoier  for  being  mBliciaualy  hold  to  bail,  if  hag>i 
bail  to  prevent  being  armled. 

Iu  a  declaration  for  a  malicioua  Brreat,  in  illf 
tion  that  the  defendant  malioioualy  ruiiiod  l! 
plaintiff  to  bearTe8led,and  to  be  detained  in  prifa 
until,  in  order  to  procure  bit  releate,  he  wai  fora 
to  procure  hail,  i>  not  a  dirigible  allegation  ;  aeJ 
there  waa  a  giving  bail  proved,  but  noerideaw 
any  arrFBl,  that  it  not  auSicient.  Bern/  v.  .Uarnn 
3  C.  (.  P.  503.  (Abbott] 

Cum  liet  against  a  creilitor  for  maliciouily  rob 
ing  to  receiia  from  hia  debtor,  in  eieoutJon  iUhIbt 
ca.n,,  the  debt  and  coata,  when  tendered  loliimai 

harge  i 


cuatody,     ]"he  lefmal  to  i 

lign  such  aulh<j 

fie  lent  priind_/fl*«  ovidem 

:e  of  malice,  ill 

lumption.     Cr. 

W,3Uw  J.  K.B.  131,1 

i.  0.  4R.&C. 

D.  &  R.  1*9. 

MALICIOUS  ARBEST-<CoK.).-MALICIOUS  INJURY. 


(B)  CosTi. 

Tin  daAadut  bid  b»p  arrMtod  hr  i  wm  rf 
aoHT  utoIkaimtH-poTtroiiofwfaichitippmrFd 
Uia  pliiBliff  iiiBw,  •!  ihB  limB  of  the  imM,  tb«t  th« 
dtiudiDl  hid  obwined  liu  diichni^  undaf  tbs  In- 
wlraiilD^bton  Act;  Hold,  that  undw  43  Geo.  3, 
e.46,  lliokfeiidiDtwaiaiililied  to  btre  hUcost*  u 
mtii  itTMt  without  probable  cauM.  Hunlmgdi» 
T.K«l!,.TD.SR.S69. 

W\i«re  th<  plmintiffs  hid  agreed  to  leceot  a  cwn- 
poutiononiheaiDOoDloriheir  debU,  and  indoeod 
other  mdiioia  to  belie**  that  they  had  dona  ao, 
tod  iftanrardi  anealed  the  debndut  Tor  thi  ong;!- 
»al  Amaod;  the  Court  giTB  the  defendant  bia  coat! 
niderlbe43Geo.  9,  c.  46,  a.3.  Jamw  T.  Mirriit, 
lUwJ.CP.  95. 

WhmB  a  p*tMO  hid  been  aneited  fiir  a  ium  of 
muncv  inchiding  1  demand  Coi  board  nd  lodging  at 


o  goiDBU  a 


ind  Ihi  aridenci 


It  the  trial 


I  Uw  J.  K.B.  M. 


>D  tpwment  to  pay 
Held,  ihtl  ttii  plainiiff  aboi 
eotta.  GlrnvilU  i.  HulMa 
i.<r.lB.&C.91.  ^  ^    . 

Whan  the  plainiiff,  ao  attomer,  aiieiua  Ibe  de- 
ftadiDt  for  1001.  foi  boaineM  done,  but  it  appeued 
diM4(M.  ma  due  before  Iho  plaintiff  hid  taken  out 
bit  nrtiGnle,  and  which  the  Prothonotarr  di«al- 
lOTtd  «n  taxatioD  :  Held,  that  tha  defendant  iraa 
B«t  entitled  to  bia  eoata,  nndorlhe  43  Geo.  3,  o.  46, 
fci    fl«(«T.  H'«™,5L»irJ.  C.P.  i. 

The  defnidant  bad  been  beld  to  bail  for  lOOi.  on 
,t  of  the   Palace  Court, 


33? 

The  detedant  was  aireated  for  301. ;  at  the  trial. 
It  »pfM«T)n«  that  the  plaintiffwu  indebted  to  tfaa 
daffudant  in  *  aoiH  aoni,  a  rerdict  iru  taken  fbt 
the  former,  for  Dominal  damage*,  anbjact  to  i  refat- 
anoa  te  en  iibilntor  for  lecertiining  the  amount, 
and  be  found  that  iil.  only  were  due  rrooi  [he  de- 
fendant to  Ibe  plaintiff:  Held,  that  the  defendant 
iraa  not  entitled  to  coeta  andar  tba  aliL  43  Geo.  3, 
c.  4£,  a.  3,  although  he  bad  tendered  the  lam 
airaided  before  the  commenefmenc  oftbe  aclioD,  as 
be  onebt  to  biTa  plsaded  the  lander.  Bryioii  *.  Siis' 
CM,  6  Uw  J,  C.P.  90,  a.  0. 1  M.  &  P.  355. 

The  ^dariu  in  auppoil  of  an  ipplicaiion  nnde; 
4S  Geo.  3,  o.  46,  mnat  cleirly  ind  direclly  shew 
the  want  of  probable  cauae  for  the  arrest,  to  tfaa 
amount  eompliinad  of;— a  general  leaeHion  of  a 
belief  of  aucb  itreat  hiving  baen  friToloue  aod  rex- 
atiouB,  nnleia  (trong  licti  be  ataled  to  auetiin  it, 
will  not  ba  anlEcieat.  Turnir  t.  Gunn,  5  Liir  J. 
K.B.  10*. 

When  the  Coart  bare  mide  an  order  thit  the 
plaintiff  ahill  pa;  the  coats  of  the  defendant,  under 
43  Gao.  3,  c.  46,  a.  3,  for  hiring,  •without  in;  rea- 
lonable  cause,  iiraated  the  defendant  for  loo  large  a 
anm,  there  is  nol  in;  occision  to  antar  a  auggaation 
ontberclL     Stark  r.  Tham.f  Liw  J.  K.B.76. 

Damages  cannpt  be  recoTered  for  the  eitra  coali 
in  an  action  fot  ■  milieions  irreet.  Wiibir  r. 
Niclufia,  1  R.  tM.  119.  [Beet] 


and  the 


HtaoMTsd  into  theCourt  of  King'a  Bench, 

when  tb*  idiintiff  recorered  ool;  301.  The  Court 
hsld,  ll»t  1  rnwion  for  miking  the  defendanl  pay 
lii  ootli  of  (ha  plaintiff  «ia  properly  made  in  the 
Cosrt  of  King's  Bench,  and  they  ordered  him  to  pay 
lbs  coalL     Tia-p™'.  keil,  1  La*  J-  K.B.  150. 

TLe  drfandsnt,  having  been  aireated  by  Tirtoo  of 
*  writ  ivned  out  of  the  Palace  Court  for  191.,  re- 
■oted  the  canae  to  thia  Court.  At  the  trial  Ihe 
nluitiffbed  a  rerdicl  tor  It  Tha  defendant  applied 
^osU  ondar  the  4S  Geo.  3.  o.46.e.  3:  Held, 
thai,  a*  the  action  in*  commenced  in  the  FAace 
Court  thiiCoortbidnopoirertointerfare.  C«la(lo 
».  €«.(«,  6  Law  J.  C.P.  B3, 1.  0. 1  M.  &  P.  315. 

The  italuta  43  Geo.  3,  0.  46,  a.S.  ginngcoata  to 
the  dafeodant,  doea  not  apply  to  c*»ea,  in  which  ■ 
dahndait,  Ua*i»g  been  arreatad  for  a  large  aum, 
pa«  a  intall  onelnio  oourl,  md  the  plainuff  taking 
il  QOt  doea  not  piooeed  with  the  action,  Dawty  r. 
Rnim.  1  Law  J.K3.  ISt,  a.  c.  S  B.&  C.  15», 
a.«.4D.i(R.18e; 

A  defendant  hiiiog  bean  arraated  for  a  large  anm 
•f  money,  paid  a  email  one  into  eooit,  which  wa» 
taken  out  by  the  plaintiff:  Held,  that  the  defendast 
waa  not  enbUed  to  hU  eoeti  for  baring  been  tmi- 
tiosaly  holdan  lo  bail ,  under  aiit.  43  Geo.  3,  c.  36. 
Fmir  T.  PUtm«n,  1  Law  J.  K.B.  86,  a.o.  «  D.A: 
R.S66.  ,    , 

Wbere  the  dofenduH  bit  been  irreated  for  a 
larger  anm  of  money  than  wis  actually  due,  the 
C^n  wiU  not  order  the  pliintiff  to  pay  die  ooata  of 
the  defendant  if  the  aum  is  nol  radocod  below  15i., 
wd  there  ia  the  leant  reaeon  for  arresting  for  the 
brger  aom.  Sgmmtli  r.  Gmutmt,  I  Law  J.  K.B. 
189. 

DiauT,  18«— 18*8. 


^Saa  CtrmNa  ai 


MALICIOUS  INJURY. 

ID  Uaimino  and  Stat.  7  &  8  Geo. 
4,  0.30.] 

llie  priaonan  were  indicted  on  tha  6  Geo.  3,  c. 
36,  for  lopping  and  lopping  an  ash  timber  tree  at  ' 
eleven  o'cloeli  at  night ;  it  appeared  that  ibe  owner 
diid  immediately  aflar  giving  orden  for  their  ippra- 
hanaion,  and  that  tha  priaonen  had  run  awa;  when 
detected— it  waa  holden  that  tha  jury  might  infer, 
the  owner  bad  nol  given  them  any  permission  so  lo 
do.     J!«  T.  H«.y,  «  C.  it  P.  4SH.  [Baylay] 

A  man  by  abooting  another  who  le  endeavouring 
to  apprehend  bim,  nay  be  convicled  on  an  indiet- 
ment  for  abooting  with  intent  (o  murder,  diaable.  or 
do  him  lome  bodily  harm,  Ihongb  abooting  with 
intent  lo  prevent  apprehending  ia  also  a  distinct  ca- 
pitil  offence  under  43  Gao.  3,  o.  58.  Bti  j.  Davit, 
1  C.  &  P.  306.  [Garmw] 

Upon  an  indictment  for  milicionaly  shooting,  if 
it  be  questionable,  whether  the  shooting  was  by  so- 
cidBDt  ordeiign,  proof  may  he  given  tbit  the  priao. 
ner  it  another  timi  intentionilly  shot  it  the  aame 
perwm.    ««  t.  Veb,  1  R.  &  R.  C.C.R.  531. 


MALICIOUS  PROSECUTION. 

To  support  an  action  on  the  case  feramalici 
pToseontion,  the  plaintiff  must  ehaw, 
tnd.  The  want  of^ probable  cause. 

ThoEnt  ia  to  be  decided  by  tbejnry:  ttaeaeoond 
by  the  Court. 

Smiita— That  i  jndgemiy  dadde  upon  tha  second 
question,  at  any  tims  during  the  progreas  of  tha 
canae  ;  and,  though  tha  facts  should  be  proved  by 
the  dafendanfa  witneases,  he  may  yet  direct  i  non- 
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MALICIOUS  PROSECUTION.— HAND  AM  LS. 


sait,  ir,  in  bia  ja^meDt,  thej  tmooat  U  probable 
cauBB.  Tb*  pUiotiff  in  racb  i  cus  hu  not  s  right 
la  inaist  upcn  going  to  Ihe  jarj  on  ib*  facts,  unleu 
they  BIB  Mntruiotory  to  tbo«  proTed  bj  bii  own 
witneaaoB.  Daiiu  ».  Hardy,  5  L«w  J.  K.B.  91,  ■.  o. 
6  B.  &  C.  «5. 

In  an  aotion  for  a  nalicuui  priMciiIuin,  a  mla  or 
orrlor  of  court  it  tdmiiaibla  la  eridence.  to  ifatw 
Ibe  lenninalioD  of  1  fomMrsnit,  ilthoagb  aoch  order 
ma  obtained  an  ths  oatb  of  tba  party.  Brankt  r. 
Carpruier,  4  La"  J.  C.P.  70,  i.  o.  3  Bing.  SS7. 

A  perWti  laid  before  a  magiatrate  infannation  of 
an  DBsiult.    He  afterwards  pieaenled  i~  "'""'" 

which  wai  retomed 
wBrda  brDoghl  an  action  far  a  malicioua  proaecution, 
and  the  nagiatrate  depoaed  that  he  returned  the  in- 
fonuDtiail  to  tbe  clerk  of  tbe  peace  or  hi*  agent  et 
the  Beiiione.  Tbe  clerk  aeid,  that  be  had  aearcbed, 
end  could  net  find  it,  aud  that  it  waa  probable,  if 


(A)  When  ksd  how  qbantcd. 
[See  Bahrblpt — Sessiom.] 
Tbe  writ  of  nandamu^  is  a  writ  iesnable  oelj  i 
delect  of  any  otharipeciric  le^il  ismedy. 

Where,  IbereEcre,  b  poner  of  appeal  is  pT«a( 
the  aeewona,  and,  previous  to  aucb  appeal  bdo 
made,  applioation  ismudf  for  a  mandiniiia,  it  m 
be  rejected,  and  tbe  party  'o  applying  be  ttkm 
to  that  coart.  Rti  t.  ihfCoTiifaiaiiiiimof  PikoM 
5  U«  J.  M.C.  65. 

Where  the  ritbt  of  tho  party  applying  fori  mn 
damni  ia  doubtful,  tlie  L'uuri  will  couaidci  Ihu 

allowed  to  elapae  befun'  iiiBting  the  a,, 

good  groBnd   far  refu^ii^!:    that  writ,     Rei  r.  i 

myaro/EvakiM.  5  l.iiv  ,1.  IM.C.  91, 

A  mundamua  Ilea  »':,'rt'  a  mayor  holilioTn. 
when  actual  Tieinc^-  i.  iiL-casionpcl  by  death.  S 
T.  tlu  Maynr  n/  Truro,  'i  L'hit.  857. 

ThB  Couit  will  gnni  a  mandsmus  to  awtoi  ii 
new  jural,  wbo  baaberii  duir  elected  aa  a  torpor 
officar.     R«i  t.  IA«  JMouit  t-fliyt.  !  Ken.  (  ■ 


.gto 


A>-MI,3Uw  J.  K.B.  64,  a.  o.  «  B.  8tC.  494,»,c 
3  D.  4  R.  669,  a.  c.  1  C.  &  P.  IS?. 

la  au  action  for  a  malicioua  proaecution  tbe  da- 
claration  auted,  that  dafsudant  tlua-gid  IA«  plaintiff 
uilh   liaviig  fcluninuily  lUltn,  i(e.     The    eridance 

Erored,  that  derandaot  i«tp€cUd  and  Mintd,  and 
III  good  rtBKa  la  luipMI  aad  btlitvt,  that  plaintiff 
hiid  stoleu  Sic.  :  It  nta  holden,  (Bayley  J.diiUNt.) 
that  (here  wat  no  rananoa.  Davii  r.  Naahi,  6  M. 
&  S.  S9. 

lu  an  arrlion  for  a  malioiona  ptoaacution  by  aae  of 
two  perton*  who  have  been  tbe  object!  of  the  pro- 
aecution, eridenoe  of  tliederendanl'acDUdocttQwarda 
tlis  other,  with  relation  to  that  proceeding,  ii  ad- 
raisaiblOj  with  a  view  of  ahewing  bin  maliciona  mo- 

A1m>,  tbe  copy  of  the  indictment  obtained  by  one 
■nay  bo  uied  by  tbe  other  u  eridance  in  tbe  action; 
nor  will  the  Court,  upon  motion  far  a  new  trial,  en> 
Irr  upon  the  queatioa  of  iU  baring  been  fraudnlendj 

A  rule  br  a  criminal  infoimatian  obtained  by  A, 
ami  iiitde  abaolute,  i>  no  bu  to  inch  action ;  nor 
will  »  now  trill  be  granted  on  the  ground  oFeiore- 
*iv«  claraaiei.     Taddn  r.  Barbnc,  6  Law  J,  M.C 


MANDAMUS. 

0  PRODCtniON  AND  InSPBOTIOH  Of  DEIlia,  &c.] 

(A)  WhBH  AMU 

(B)  TORM. 

(C)  RernRK. 

(D)  Coaro. 


the  aama  period,  without 
the  penone  appl^ig  i,. 
ground  of  aaapitnon  t'tii' 
proparly,  and  withcut  h 
canae.  Emi  t,  Ib  CcTpmi 

The  Court  of  King's  I 
mindamut  to  a  corporiit 
indffiniu  body. 

It  IMDU,  if  a  Otae  n-. 


jtbeiHcrd 


they  tnight  be  inditco 
for  that  pnrpoae.  Stjv.ih 
J.K.B.B6,i.o.SB.(<f:.. 

The  Coart  will  not  -rant 
day  for  an  election,  but  tit '-v- 
OSoer.    lUxT.  tlltMay<:rir 

Tbe  Cotirt  will  not  f,riilit 
Iberaayorof  ■  eorporutiun 
town  ball,  if  aoficiem  cmi 
•bewn.  Jtai  r.  llit  3fiiur'i  i 
(  BniT.  TfS. 

A  mayor  oaBnot  be  com 
oath  of  aliwiance  to  filial 
JUiT.  li^  Mayer  of  M.n,l>i 

The  Court  will  not  irm> 


iwful"for 
>rponn 


BOBi-ieaident  memberB.  i 
5D.  AR.48I. 

Tbeworda"itBhBllbc 
admit  peiaou  into  the  ..., 
fb«nd  m  a  bye-law,  ere  not  compulJK'ry  ob  ih 
thatthaj'  ahaj]  edoit  n-Iiosoerer  ia  thusqnilil 
bnt  leare  ttam  with  ■  discretiou  to  re^ae 
paraon  wbem  tbej  dedinx  to  aitmit,  aod  coi 
quently,  the  Cotirt  refu^eil  a  mandamus  tgiinit 
bailiSm.  RtiT.tlu  /ini/j/s  <j»d  €orpwoii.»io/"l 
iLawJ,  K.B.«l,e.e  1  U.  &  C.  85,  a.  c  !  D.S 
17«. 

In  apreacitptiTeborOTi)!!!,  Iliuro  U  s  pr««np 
ooott-lMt,  at  wbicb  all  persuna  niuatbepnsn 
by  the  joiy  befere  they  can  be  admitted  tnm 
■nditwn  for  a  long  time  the  cualc 
peiwma  who  bad  resir 


'aud  a  C" 


jCk 


MANDAMUS— (W  HI 


T   OK&HTRd). 
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ti  putienlir 
in  tfaa  borovgl 


■nd 


lUi  r.tht  Mayor  nd  Stntard 
^  Wm  L«*.  1  L*«  J.  K.B.  44,i.o.  f  D.  ft  R.  17B. 
Thi  cofjwntioa  cf  UtbMUr  hid,  fhun  time  in- 
■nnoriil,  bem  tha  lordi  of  tha  miiiDr  nd  owoen 
sftha  Gail dhill  within  that  boroogb.mnd  had,  by  i 
dwtar  of  Quaen  Mar7,  granted  to  tham  a  rigbt 
to  bold  a  conrt-lcat  and  vieir  oTfraakpladge  for  ths 
■tDor,  ttticy  ytu  in  Ibe  GtiildbilL  Bj  aa  iocla- 
■OK  act,  the  B>iH)r,with  ita  righu,  wu  awarded  lo 
LonI  H  with  an  axcaptioii  to  Iba  eorponlioD  of 
the  Goildball ;  aod  Lord  H,  for  anenl  year*  after- 
wndi,ba1dtb«coinlaiii  the  Goildhali.  Bainz  ob- 
•tmotad  (ran  aotarJDg  ibal  place  ;  Ilia  Court  held, 
Alt  altboi^  wme  dnbti  eiUtMl  aa  to  tha  right  of 
LoidH  tobeld  the  coana  io  the  Goildball,  jM  thai 
thaj  wodd  gtint  1  aiaEidamDa  lo  bring  tbo  qaeatioB 
hn J  hribia  then.  R«  t.  tht  Bmitiffi  and  fiurgoH* 
•f  lle\t1tr,MAw  J.K.B.  173,  a.e.  E  D.gt  11.7(4. 
Whaia  a  coifontor  ia  in  oBm,  and  ia  a  aitnation 
tscraRii*  bii  righta,  the  Couitwill  not  interfere  bj 
bunIuiiu  lo  try  the  sfleet  of  Ibem. 

AeoordiDgl}',  tbe  Court  rafaaad  a  mandamoi  to 
ilUr  the  liluetioTt  of  a  eorporaior'a  Dime  in  tbe 
keka,  ao  a*  to  entitle  Mm  to  (wo  rote*  inataad  of  one. 
Sttr.Cmntimi>fYiinnovlh,5lMwJ.K.B.69. 

A  BiaDduiDi  Ilea  lo  compel  the  lord  of  a  manor  to 
iold  a  conrt-leet.     Rn  r.  CoUbraiki,  1  Ken.  163. 

Tha  Coatt  will,  aa  a  matter  of  couraa,  gnnl  ■ 
■udmnafoT  tha  adnimion  of  a  peraon  tocc^jbotd 
ptnaiiae,  that  hs  mar  try  hia  right  to  Ibem.  Anm. 
lUwJ.K.B.93. 

A  miBctuiDa  Haa  lo  compel  (he  ndmiiaion  of  a 
penon  claiming  aa  heir-at-law  to  a  copjbold,  B*x 
T.  A,  BrtHTj'  Cempmv,  3  B.  Ac  C.  17«,  a.  c.  4  D. 
kR.49t. 

It  leana,  Ibe  Coort  will  grant  ■  mandimua  to 
ttaapel  tbe  admiaaion  of  ooparcanen  to  Copyhold 
tMouBta,  aa  ens  hair,  on  the  pajmant  of  one  aetof 
fan.  Stt  T.  tlW  M-y>t  ■/  Bmnn,  9  B.  ft  C.  ITS, 
«->:4D,(iR.BTJ. 

By  the  anitom  of  a  manor,  tbe  leaiDU  and  in- 
Writnti  of  tbe  manor,  pay  i  much  amaller  fine 
*pQv  an  ndmittiDOe  to  a  copyhold  tenament,  than  a 
(banger.  A  penon  wbo  waa  aot  a  tenant  or  in- 
btbitiat,  eontmetedto  bay  a  large  eatate  wilbin  tbe 
■WOT,  and  finding  that  be  being  a  atranger,  should, 
hy  tbe  enatom,  bava  to  pay  a  rery  large  inm  of 
>ODey  !■  a  fine,  purcbaaed  ■  imall  piece  of  land  to 
Bake  himaelf  a  tenant,  and  thoa  reduce  tbe  fine  on 
Ibe  large  eatau ;  tha  lord  refuaed  to  admit  bim  to 
tbe  Dnall  tenement,  ontil  be  bad  been  admitted  to 
tlM  large  eaute  ;  ud  in  bi*  return  to  a  mandamna 
lo  conpel  him  BO  lodo,  be  inatDuateii  that  tbe  second 
pnrchaae  wu  made  to  defraud  bim  ofthe  larger  fine; 
nt  be  did  not  allege  any  fkcl  of  arraadulenl  nature. 
The  Conit  aaid,  that  no  fiand  bad  been  committed, 
iBd  directed  a  peremptory  mindamai  to  ime.  Rtx 
B"j*«V,  1  Law  J.  K.B.  184,  a.  c.  1  B.  &  C.  565, 
■-e.«t>.ec  R.8I4. 

A  TOjwl  cbartercontaining  watdaofpenniinon  to 
do  n  aM  which  is  olearly  (or  pablic  benefit,  ia  ob' 
ligiloT  ;  ibeceAice,  wliere  a  ohitter  of  Jic.  1, 
granted  to  tbe  ueirard  and  luiton  of  a  manor,  ptwtr 
and  oDtJWity  to  bold    a  codtI,  for  the  purpose 


(anongat  other  objecta)  of  hewing  and  delennining 

eaa  of  debt,  &e. ;  bnt  the  court  bad  bean  dinaed 
that  parpoaa  during  fifty  yean;  Thi*  Coort 
granted  a  mindimua  to  compel  Oie  oonrt  lo  be  held 
again.  R«rr.  tiu  Sttwofdaf  HmtringatttBtvr, 
tD.ItRl76,  (n). 

A  mandimoi  will  not  be  gnnled  to  compel  jna- 
ticee  of  the  peace  to  do  that  which  might  rendar 
them  liable  to  an  lOtion.  B«  t.  thi  Juiticu  af 
Buckinghamtlurt,  t  D.  A  R.  G89,  a.  e.  I  B.  &  C. 
*B5  :  a.  p.  Rtx  T.  BnxUrip,  5  B.  &  C.  J.19,  a.  c.  r 
D.  &  R.  661. 

TbeConit  granted  amandamua  to  compel  j^ficaa 
to  lign  a  warrant  of  diatresa.  Rti  r.  JuMictt  af 
MiddloB,  1  Ken,  169. 

The  Court  granted  a  rale  to  abew  canse  wby  ■ 
BktnduunB  ahould  not  iaaue  to  compel  jajnlcea  to 
pTOeaed  againat  a  quaker  for  not  paying  bit  quala  ot 
a  efaarch  rata.     Rmx  t.  Fntman,  t  Ken,  19. 

A  mindamua  liea  to  compel  juiticea  lo  Ht  oat,  in 
the  record  of  a  couTiction  under  tbe  Building  Act, 
die  cTidence  adduced  on  the  bearing  of  Ibe  informa- 
tion aa  nearly  aa  poaiible  ia  the  worda  of  tbe  wit- 
naaaea,  aa  directed  by  Ibe  3  Geo.  4,  c.  13.  Bt  Rti, 
4  D.  ft  R.  3«. 

Tbe  Court  will  grant  a  miDdamua  (o  jnaticea,  to 
compel  tbe  uuendment  of  tbe  record  of  a  game  oon- 
Tiction,  br  aetting  out  tba  eridence.  lUx  j.  ITani- 
ftrd,  5  D',  &  R.  489, 

The  Court  will  grant  a  mnndamua  lo  m^iitratea, 
to  anmmoa  a  penon  for  not  paying  poor-iatea.  Amn. 
t  Chit,  J57. 

Tbe  Court  will  gnatamaadtmna  to  tba  oommia- 
aionan  of  the  incloaure  act,  lo  iuqnire  if  there  ia 
■ny  modu*.     Anm.  1  Chit,  £51. 

The  CoDrtwillgnnlamindamDa  tolbecommia- 
iioner  appointed  by  Ibe  ineloaare  act,  to  make  hi* 
award.     Anm.  t  Law  J.  K.B.  36. 

A  mandamna  cannot  be  obtaiuad  whan  a  diietn- 
tionary  power  has  bean  gireu  locommiuionen,  and 
Ihay  hare  exercised  it,  and  no  ground  ia  shewn  tl 


they  bare  sclad  wrongEuUy.  Hie  worda  "  shall 
and  msy  "  an  only  imperati*e,  when  the  cause  ia 
'     '*     publicROod.   "Eichange"  importa  eqaality 


whan  the  . 
ef  Floeka^td  In- 


of  inlarast.     Km  t.  OommiB 
cletHTt,  t  Cbit.  151. 

Tbe  Coart  will  gnnt  a  mandamus  lo  compel 
chatchwirdeDa  to  makearate.  Stz  r.  WHtm,  5D. 
&  R.  601. 

A  mandimna  lies  to  compel  a  reatoration  to  tbe 
officeof  pariah  clerk.  Aot.  i)avtn,5  Law  J.  H.C. 
46:  s.  P.  Anm.  1  Chit.  154. 

So  lo  tbe  archdeacon,  to  swear  in  churohwardina 
duly  elected.     Awn.  t  Chit.  IM, 

The  Court  will  not  grant  a  mandamus  to  compel  a 

nsitor  to  eieroise  his  power  daring  a  vacancy.    S<i 

T.  BiAop  of  Dutimm,  t  Kan.  196,  a.  o.  1  Burr.  S67. 

A  mandamna  cannot  be  ohulned  to  compel  a  daaa 

to  licenae  a  second  curate.     Anon,  fl  Cbit.  153. 

Or  to  comiiel  tbe  cburcbwardani  to  delirer  ■  tw- 
tiy  book  to  ibe  veitry  clerk. 

Or  to  deliver  up  tbe  krya  of  a  ehoteb.  Anan.  f 
Cbil.  155. 

A  mandimua  will  not  be  granted  to  oompal  a 
OOOTt  of  iaJerior  juriadiction  to  put  a  new  trial  in 
a  cause  befon  it,  in  which  alleged  injoMice  haa  been 
done  tooneoftbepattiM.  £i  part*  MoTfaii,  ■  Cbit. 


MANDAMUS— (F<i«M—IUnrM—CoiT>), 


HO 

Tb«  tS  Geo.  9,  n^liting  tbs  ■ffain  of  tlis  pooi 
of  B,  dinoM  lbs  gaardimis  ind  orgnegn  to  wijiiat 
tbeir  icconnta  at  quarterlj  maetinga  of  their  OVD 
body,  and  in  apped  ■•  giTati  to  tbe  aeuiona,  in  ra- 
ipsct  of  all  maltan  doss  b/  Tirtoe  thereof;  bat  tlie 
italote  doea  Dot  neiitiaii  at  10  any  lubmiaiioi]  of  tbe 
a*  and  guardiaoi' Bccouiiia  to  jaslicea  of  tbe 
IS  required  br  AO  Gto.  3,  c.  49 :  Held,  that 
una*  would  lie  from  ibis  coart  to  tbe  orer- 
aeaia  aod  guacdi«DS  to  paaa  their  acoounta  in  Ibi 
manner  preicribed  tj  the  fbrmei  ilatats.  7i«r  t. 
tht  JuUitti  of  WerKieMiir;  S  D.  &  R.  199. 

Ifonepiiuh  officer  applie*  (or  amaDdimuaagiiiict 
another,  to  compel  him  to  concur  in  a  rate,  the  wnl 
muat  be  againat  ibe  former  aa  well  ae  the  latter. 
dBm.)  Chit.  154. 

The  Court  •rill  DOt.at  the  inatance  of  one  orer- 
•eer,  gram  ■  mandamua  to  compel  another  onrieer 
to  concur  in  miking  a  rate.  The  mandamoB  moat 
be  directed  to  all  ibt  partite  whoea  duty  it  ii  to 
make  tbe  rate,  and  coneequeotly  tbe  nwliiKi  muat 
inclado  the  penon  moTiog  lor  the  wriL  OHrtaa't 
roK,  lLa»  J.  K.B.40. 

The  Court  graoteJ  a  rule  niit  for  a  nundamut  to 
the  proprietor*  of  Margate  Uarbour,  to  pay  a  poor 
rale,  thoDgb  defendant*  bad  diatrainable  goode,  it 
being  awom  that  the  goodi  were  fraudulently  eeiaed, 
•nd  that  the  pariah  would  be  dri>en  to  try  an  actioa 
on  tbe  ground  of  the  fraud.  Au  T.  (At  Conpanji  e^ 
lAi  Pri-prkttri  of  Margata  Harbour,  I  ChiL  IM. 

Thia  Court  will  grant  a  maadimue  lo  a  canal  00m- 
pany,  to  enter  udod  tlieir  booka  Iha  probate  of  the 
will  ofadeceaaedahirebolder)  leaTingany  queatioB 
Talidity  and  effect  of  the  probate  to  be 
1  by  a  ralurn  lo  ibe  writ.  Rix  r.  tlu  Wemt- 
(«■  aitd  Bimingliam  Canal  Company,  6  Law  J.  K.B. 
ITS.  a.c.l  M.  &  R..^X9. 

Wham  a  debt  ■■  clearly  due  from  a  public  body, 
and  for  the  rscofary  of  wbicb  the  creditor  hai  no 
remedy,  but  by  a  writ  of  mandamua :  SmiU,  tbat 
Ibe'Court  will  grant  tbe  writ,  although  if  (here  were 
a  remedy  by  action,  the  Statute  of  Limitatioua might 
preaent  a  difficulty,  if  pleaded  ~  > 


M.C.  6?,i.c. 


LM.e 


{.  591. 


Wbnia 

public  Duiaance,  it  need  not  preacribe  aur  particular 
mode  of  remoTal,    And  ttmblM,  tbat  it  u  better  not 


131, 

(C>  RnrBN. 

If  a  retnni  to  a  mandamua  doe*  not  etate  the  par- 
ticular facta  with  great  pradaion,  it  will  be  inauffi. 
oienL  Rn  r.  tht  Carporaliim  0/  Livtrpool,  1  KeD, 
425.  Lci  Ban'.7IS. 

Tbe  return  to  a  mandamua  muat  not  allege  incon- 
eieteni  CBUM*  i  muat  notbaargumenlatiTe)  and  muat 
atate,  dearly  and  poaitirely,  that  tbe  parties^ainat 
whom  it  wu  iiaued  bare  perfonned  all  that  it  di- 
rect* ;  tbat  it  ia  iaapoaaiblB  to  do  ao ;  or  afaew  aotna 
auffieiaDt  and  legal  reaaon  wby  they  oogbt  not  to 

Thoa,  where  oertun ' 


amount  of  tbe  c 

tilled  until  be  hi.1 

1  furnished  ronbere»ideD(«> 

not  elate  tbat  tli< 

■y  had  met  for  lbepurpoe.«f 

aidering  tboio  cl 

.aimg  and  receiuing  tbiteridn 

and,  a*  iiirtl>er  e 

■icuae,  objected  lo  the  Isgtlil 

t  notice,  and  denied  his  rigbiu 

IB  [ever, — the  return  wu  quubi 

DSialent,  and  argumeDlitire,  u 

damua awarded.   Trmd'^.thil 

mi^iontr,  of  Ber, 

liifAHarfavr.dUw  J.U.C.I 

A  return  lo  a 

ration  duly  aaae 

mbled  to  amo.e,  &c.  *ai  bi 

nifficimt.     lit, 

T.  the  Mauar  rf  Donfairef.il 

S91,a.o.JBuri 

,  7sa,      ■ 

■Where  a  mem 

hrr  of  the  common  council  Iiidl 

a  mai^damuB  to  lake  upoa  ku 

that  office,  be  .0 

turned,  that  by  a  bve- law,  pe. 

nifuaingiofillit 

were  subject  lo  a  certain  fine,. 

thMlh 

tbe    fine  wai  to    be    in    lieu   of  setrice.    Ai 

BnKT,  1  B.  &  C.  585,  a.  c.  S  D.  &  R.  BtS. 

On  a  mandamus  againat  the  lord  of  the  moc 
W,  commaading  bim  10  admit  the  claimiot  u  1 
■t-law  to  cwtain  copybolda.  the  lord  in  bii  w 
did  not  negatiTC  the  heirship  in  certain  aad  »i[ 
language,  but  argumonlaiirely  :  Held,  Ibntk 
tnm  waa  bad,  for  being  argumeotatirBaBiiooceri 
and  tbe  Court  quuhed  tbe  return,  and  diieci 
persmpiory  mnndimua,  Rti  t.  iht  hrnm  i 
fatn.  4  D,  &  11.  49i,  s.  c.  3  B.  ii  C.  17*. 

Themakiaga  reium  loamaodamoB  does  Dot 
elude  tlie  defemlant  from  taking  objectiaot  U 

r.  tU  BriKol  JJucl(CVmpans,5LawJ.W.C.JI, 


ipon  (  tola  uiti  I 
■led  in  a  ip«i»l  1 
until  a  return  to  the  mandamuahas  been  mads. 
».  tht  Jnttita  «J  Liicnier.  7  D.  &  B,  708. 

When  tbe  Court  of  King's  Bench  direct!  aai 
lo  be  triad  on  the  relurn  lo  a  mandamus,  it  ain 
done  within  a  yiior,  or  the  Court  will  proceed 
tbe  applicant  for  the  mundamua  had  loat  ikc 
Where  it  was  doublful  whether  aa  attorney  hHi 
legally  elected  to  the  office  of  realiy  clerk,  in  ■ 
capacity,  be  dnimed  to  liece  a  lien  on  lh«p 
papenforbiaialary,  the  Court  ordered  Ltmlc 
o*er  the  paporB.uiion  the  amouniof  tl.eaalurl 

he  waa  leg!   , 

<f   tweWe 


iths,  the 
o  the  ttl 


^ly.le, 

for  Dpwardi 
oldered  the  monev 
Jaiut  Maj  I  eoir,'  2  Law  J.  K.B.  15J. 

(B)  Costs. 

A  motion  it 
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MANDATE. 

In  a  pioceediBg  mider  the  statate  7  Geo.  2,  c.  16, 
1.  6,  and  16  Geo.  t,  e.  i,  a.  94,  a  partj  baring  ap* 
peered  as  proxj  ibr  an  elector,  at  the  annaal  eleo- 
tion  of  magistratee  and  councillors  of  a  borough — 
leavea  Scotland  in  aahip  of  which  he  is  master,  upon 
a  TOjage  to  France  and  back,  baring  before  his  de- 
partare  communicated  with  his  legal  agent  upon  the 
aubject  of  a  petition  to  the  Court  of  Session  against 
the  prooeedinss  at  the  election,  and  during  bis  ab- 
sence, and  betore  the  expiration  of  two  months  from 
the  election,  he  transmits  to  %e  same  agent  a  letter 
upon  the  subject  The  agent  thereupon  presents  the 
patition  in  the  name  of  the  proxy,  and  the  proceed- 
ing is  commenced  before  the  expiration  of  the  two 
iBoathi.     The  proxy  does  not  return  to  Scotland 
until  after  the  expiration  of  the  two  months,  but 
then  recognises  the  proceeding  as  instituted  by  bis 
authority:  Held,  by  the  Court  of  Session,  that  there 
was  not  under  diese  circumstances  a  sufficient  man- 
datory for  the  proceeding,  and  thia  judgment  was 
affinned  on  appeal,  but  with  much  hesitation.    Ar^ 
hudtk  T.  Itmtt,  1  BUgh,  N.8.  631. 


MANOR. 


[See  Common,  Copyhold,  Game,  Trespass.] 

The  corporation  of  Ilchester  had  from  time  imme- 
morial, mtil  1 810,  been  lords  of  the  manor  of  Ilches- 
ter, and  bid,  during  that  time,  held  a  court  leet  for 
the  manor  b  the  Guildhall.  In  the  reign  of  Philip 
and  Manr,  a  charter  was  granted  to  them  to  hold  n 
▼iiBw  of  mnkpledge  in  the  Guildhall. 

In  1810,  under  an  indosure  act,  an  exchange  was 
Bade  br  them  with  Lord  H,  and  to  him  was  award- 
ed all  the  manor,  courts,  riew  of  frankpledge,  and 
apportenanees,  except  the  Guildhall,  bouses,  build- 
ings and  ground  in  front :  The  Court  held,  that  Lord 
H  had  a  right  to  hold  the  court  leet  in  the  Guildhall 
of  the  borough.  Rex  ▼.  tht  Bailiff  of  lUhester,  S 
Law  J.KJ3. 324,  a.  c.  t  B.  8i  C.  765,  s.  o.  4  D.  & 
R.3S4. 

The  oflice  of  steward  of  s  manor  court  may  be 
granted  by  deed  for  life,  and  the  devisee  of  the 
grantor  cannot  deprive  such  steward  of  hia  office. 
BartUtt  T.  Dowius,  3  Law  J.  K.B.  90,  a.  c.  3  B.  & 
C.  616,  8.  c  5  D.  &  R.  6«6,  s.  c.  1  C.  &  P.  5«t. 


MANSE. 


The  Scotch  statute  of  the  first  parliament  of 
Charles  9,  s.  3,  c  SI,  provides,  "  that  where  com« 
patent  manaes  are  not  already  built,  the  heritors,  &o. 
shall  build  competent  manses  to  their  ministers,  the 
expenses  thereof  not  exceeding  lOOOi.  (8SL  6$.  Qd, 
sterling),  and  not  being  beneath  five  hundred  marics ; 
and  where  competent  manses  are  already  built,  or- 
dains that  the  heritora  ahall  relieve  the  minister  of 
all  charges  for  repairs,  declaring  that  the  manses 
being  once  built  and  repaired,  &c.  by  the  heritors, 
they  ahall  be  upholden  by  the  incumbent  ministers 
during  their  possession,  or  by  the  heritors  out  of  the 
stipend  in  time  of  vacancy. 


Up  to  the  year  1760,  the  sum  allowed  for  build- 
ing manses,  upon  litigation  in  the  Courta  Eccle- 
siastical snd  of  Session,  had  not  exceeded  the  amount 
specified  in  the  statutes,  except  in  cases  where  the 
heritors  consented.  But  from  tbe  year  1760,  it  had 
been  tbe  practice  in  both  courts,  without  the  con- 
sent of  the  heritors,  to  grant  larger  sums. 

In  1814,  tbe  respondent  applied  to  tbe  Presbytery 
to  ordain  the  heritors  to  build  a  new  manse,  which 
was  decreed  accordingly,  upon  an  estimate  of  tbe 
respondent,  amounting  to  1214/.:  The  question  being 
brought  before  tbe  Court  of  Session,  1000/.  sterling 
was  finally  decreed  for  building  a  new  mante.  Tbe 
question  upon  the  construction  of  tbe  set,  whether  the 
expense  of  building  wss  not  limited  to  1000/.  Scots, 
had  been  adverted  to,  but  not  inaisted  upon,  by  the 
appellant  in  his  pleas  before  the  Presbytery  or  the 
Lord  Ordinary,  but  only  before  the  Court  of  Session 
in  the  Isst  stage  of  the  proceedings :  Tbe  point  rais- 
ed and  discussed  in  the  former  stag^  of  the  cause 
waa,  whether  1S14/.  or  700/L,  or  any  intermediate 
sum,  should  be  allowed. 

Held,  that  the  case  fell  within  tbe  clause  of  the 
statute  which  relates  to  the  repairing  of  the  manaes, 
and  not  within  that  which  relatea  to  building  of 
manses ;  and  with  this  finding  the  judgment  below 
was  affirmed. 

The  defender,  having  by  his  pleadinga  in  the  first 
instance  taken  issue  upon  the  sum  necessary  to  build 
a  competent  manae,  and  not  having  then  insisted 
upon  the  limitation  of  the  statute,  (stmb,)  had  waived 
the  objection  arising  out  of  the  statute ;  but  having 
finally  in  a  reclaiming  petition  insisted  upon  that 
objection,  which  tbe  Court  referred  to  the  Lord  Or- 
dinary as. a  point  not  before  argued,  and  the  pursuer 
not  having  objected,  or  appealed  against  the  inter- 
locutor by  which  this  reference  was  made,  the  right 
to  inaist  upon  the  objection  was  restored.  Dingwall 
r.  Gardener,  3  Bligh,  7%. 


MANSLAUGHTER. 

[See  Murder  and  Manslaughter,  and 
Variance.] 


MARKET. 


[See  Rate,  and  Tolls.] 

To  support  an  action  by  the  owner  of  a  market, 
against  those  who  sell  near  it,  it  must  appear  that 
no  portion  of  the  market  was  devoted  to  purposes 
unconnected  with  those  for  which  it  was  granted ; 
—and  it  seems  that  notice  ought  also  to  be  given  to 
tbe  defendant,  informing  him  that  there  ia  room  in 
the  market  for  him  to  dispose  of  his  wares.  Prince 
y.  Lewis,  S  C.  &  P.  66.  [Abbott] 

By  the  common  law,  the  lord  of  an  ancient 
market  may  maintain  case  against  persons  for  selling 
goods  of  tbe  market  description  in  their  own  houses, 
within  the  limits  of  his  franchise. 

But  this  right  is  subject  to  qualification ;  and  if, 
from  increased  trade  and  population,  or  any  other 
cause,  tbe  market  ia  allegea  to  have  become  incon- 
venient, the  question,  whether  the  defendant  in  such 


MARRIAGE— (Validiti—Bkbach  at  Ve. 


.E). 


MARRIAGE. 
[Se«  Baron  and  Fbne,  ud  Divorce.] 

(A)  Valibitt  o». 

(B)  BsEAdH  or  Prokkb  01 
(C)E       


Tin  4  G»a.  4,  c.  T(i,  doe*  not  repeal  the  RD 
ipective  climn  Id  ihe  3  Geo.  4,  c.  75.  Rat 
Biainwr*,  1  R.'&  M.  38«.    [Abbott] 

A  maniige,  ceUbnlFcl  by  licanoe.  belvwii  pi 
tiN,  OB*  of  wtium  ii  a  mioor,  villiout  the  codh 
rMoired  h^  th?  4  Geo.  4,  c  76,  i«  not  la 
tlthougb  tlie  oHeDding;  pari}'  miy  be  deprirnl  efi 
benefit  in  rctpecl  ofpropert;  tbrough  Uiemiini) 
Rut.  Btrmiui^luim,  6  Lair  J.  M.C.  67,  ■.  e.  B  B. 
C.  89,  «.  o.  2  iM.  &  R.  «30. 


(A)  Vaiiditt  of. 

A  secret  mutfkge  between  ■&  Engliihmu  ud  > 
Sicitiiin  wamBi,  celebrated  is  Sicil;,  end  Talid  by 
(he  lawi  of  that  kingdam,  bald  alao  to  be  nlid  io 
Jr^igland.    Mtrlltrt  v.  Htrtrrt,  S  Pbit.  98.  [Abbott] 

I'hi^  martiage  of  two  Hritiab  nibjeeta  in  Fraace, 
vhfn  innlid  in  that  aountrj  ia  inralid  in  ihii. 
}.ocm  v.  Higgiia,  1  D.  k  R.  N.P.C.  38. 

'I'ho  celebration  of  a  mania^  in  Ireland  by  a 
peiaon  in  holy  orden,  i>  *a1id  ;  thanfh  in  a  priTata 
house,  and  at  inr  hour  in  the  day  or  night,  Brvtt 
T.  BuTkt,  t  Add.  471 :  s.  T.  Smlik  t.  Jfenwli,  1  C. 
&  P.  «71.  [Beat] 

Where  a  papiai  and  a  protaetut  married  in  Ira. 
land. — it  m*  hoMan,  thataaeb  tonrruge  wie  Talid, 
Ibough  it  would  hara  bean  void  if  in  England ;  and, 
the  re  fore,  where  a  party  aaaaved  that  aueh  marriag* 
w^a  illegal,  and  marriad  again  in  England,  he  waa 
holdim  CO  be  gnilty  of  bignioy.  Bnut  t.  Burb, 
i  Add.  471, 

In  Scollaud,  a  long  period  of  eohabitatioa  by  a 
mail  aud  woman,  h  htuband  and  wife,  may  uBOont 
to  a  marriage,  CTen  though  they  did  not  intend  to 
conirucl  matrimany. 

Consent  per  vtrba  di  yntmati,  by  panona  not 
minora  in  Scotland,  wilt  eonitilute  a  marriage. 
iUntnpu  T.  Wtatapu.  t  Add.  375. 

Wlinre  the  marriage  of  two  Briiiah  aobjecti  waa 
Bolemtiiiod  at  Madraa  by  a  Catholic  priest,  aecord- 
■ng  to  the  forma  and  ritei  bf  that  faith,  but  wilbont 

oblaia :  Held,  nerartheleaa,  valid.  Laulmr  t. 
TeaidaU.  8  Taunt.  890. 

A  marriage  aolenmiMd  by  licence,  ia  nail  and 
void,  if  the  bniband  be  aminor.  JtHmttmr.  Parker, 
3  Phil.  59. 

Unriertbe  t6  Geo.  t.  c.  «3,  and  3  Geo.  4,  o.  75, 


C0D9t-nl.     Bridgaattr  r.  CnXekUy.  1  Add.  473. 

A  marriage  by  licence  nail  and  Tend,  by  reaaonof 
minority.and  wBntofleg«lcon»Bnt,nodert6Geo.I, 
c.  33,  held  to  be  rendered  a  good  and  valid  nurriage 
by  the  retroapaetive  operation  of  S  Geo.  4,  o.  75 ; — 
it  being  held,  4bat  the  parties,  thoagb  not  actaally 
cohabiting  nn  to  the  time  of  the  paaaiog  of  3  Geo.  4, 
,.    T.    ^,A.ti\l'-         ■■  —  ■ 


r  to  rander  the  ratroapectiTe  previaioiii  of  3 
4,  c.  75,  applicable  to  aoch  their  maniage. 
'.  Smtem,  otfaerwiae  King,  3  Add.  177, 


■kOther,  wha  i 


en  Buppoaed  to  be  a  widow,  w 

v«d«m  mui  Buu  ii-id,  aliai  B  cohabitatioB  oF  wl 

taenTaara,  aiit  appeared  tbatherfalbei  wuittt 

timeliviBf.     Ilaii,,-,.  ICalli.  3  Pbil.  43. 

The  oonnrnt  ol'  goardians,  not  appoinled  liyi 

and  anch  marrmse  is  void.     Rtddallt.  LiMitrd, 
Phil.  156, 

When  Mtamu[;o  IB  required  to  be  wilii  tlieciiaa 
■rally,  i 


be  had  with   the 

eona 

eat  of  auch  of  Ihe 

1  perag 

named  tniatees,  a  a 

■pi  the  office,      WinllHmgt 

T.EeoM.lLawJ. 

Cha 

nc.l26,>.c.  iS.SrSrTs 

To  render  a  mai 

rriifT 

e  >Did  on  the  ^roi 

iindaf 

•a  fraud  ;  Iberefore, 

if  am 

be  known   by  wo 

les,  and  it  be  quntioaat 

whinbUtberiuiiin 

hemnybemariirdi 

intillM 

IXdrfeorv,  fu„r„, 

:n'i 

Lil.  MO. 

lloi 

3nc  J  B,  who  died  ; 

A  La' 

BOOB  afterwards  ma 

rried 

Isuainhybannilo 

WR,I 

■i|iln 

in  of  ■' A  L,  widow 

:"H«1 

that  ta  it  appeared 

ibai 

ALbadaaaumedfaeraa^di 

name  without  nov 

ntion  of  fraud,  thai 

;it»»i 

valid  marriaee,  "oi 

Itha 

pariah  where  W   Hi 

resid 

ed.  R«  T.  a.  Fair*'..  .VVj 

im,  3  D.  &  R. :;  JB 

Thopoblic.iion. 

of  hi 

inna  of  an  iUegiliD. 

auchi 

by  theaumain,oltheni 

lotbor.aa  well  a»  that  ofd 

ftther,U  valid,    i 

-Ilk 

OK  V.  OUaere,  3  i'l 

1.I.1S. 

A  marriage  bad  1 

rlueoflalaebaana. 

(.the-i 

rbuse  marriage  with  [be  bi 
de/nclB  (he  baunsLnd  briea  publiehed,]  proneiuB 
nnll  and  void  under  Lbs  statute  IG  Geo.  5,  c  33, 
Btatute  atill  iu  force  as  to  the  parlinular  mniti 
under  3  Gee,  4,  c.  T5,  and  4  Geo.  4,  c.  76.  Sa> 
T.  Farqukarim,  J  Add.  88*. 

Natural  m  alio rm alien  is  a  ground  for  DuUiffia) 
marriage.     Bi-ig-i  v.  Morgan,  3  Phil.  435. 

Bat  a  marr.M:;<^  cannot  be  annulled  by  a  m 
Reading  hit  on'u  impolency.  Norton  v.  Stlm, 
Pbil.  147. 

The  Court  oMInoi  pronounce  amatxiage  nail t 


void,  OS  the  ground  of  a  legal  obiei 

""   "'■     '  ■  "iriorily  aud  dearly 

S  .^dd.aud. 


Ility  be  ft 


proTEd-    Kd 


(B)  Bhuck  oFPftOMistor. 

If,  in  in  artiou  for  a  breach  of  promise  of  roani^ 

the  defendant  shew,  tlint  bo  waa  induced  to  na 

the  promiae,  or  conriuue  the  eonnexioo,  by  nil 

Biiireprseenta<iii[i,  or   suppression  of  Ibc  ciitu: 

sea  of  (be  plaintitF'i  family  and  previouili 

a  bar  to  ibi>  action.     tPharlini  T.  Leait,  1  C. 


MASTER  AND  SERVANT— (Liabilitt  or  Masieii— CoBtBAcr). 

,t  of  Ihote  ficlf  at  the  tima  be  made  tba 


And  i< 


■n  Brtiun  for  ii  brB«Oh  of  promise  of  mtrrini 
ufrndinl  iniv,  id  mitigalion  of  ilnmogeB,  pn 
Ilia  jelaiions  [liiipproTMi  of  Ibp  mulch  on  i 
I  of  ihi-plainlill'sinLTnodest  conduc 


If 

throDi 


a  hit 


)n.v«t« 


.      .  ■  employed  the  aWoniBy,  oChe 

lirn  iniT  be  idniiitFd  id  prove  aucb  disipprDbation. 

Inmg  j'.  Gritnuofd.  1  C.  Si  P.  3S0.    [Abbott] 

To  lappoTt  nil  ictioa  fbr  a  bremch  of  promiie  of 
mBrri><;c,if  Ibe  litfcudeot  has  not  married  anolbar, 
there  muni  i»  i!>iU<>ace  of  an  offer  to  marrr  on  llie 
pirtofUje  plBiQlilF.  aril  >  refusal  by  t)ie  de'fnidinl. 
BdI  if  tl,e  plaintilf'B  hlhn  go  to  t)i*e  dcrendani,  and 
uk  liiiD  if  bemenns  (o  fullll  bii  en^fD^fDicnti  lo  hii 
daughlcr,  mi  lio  reply,  "  eertainlv  not"  ;  proof  of 
Ihii  will  be  inlliciont.  Coi:gh  Y.  Forr,  ^  C.  &  P. 
£31.  [BiiaiDt{uel] 

Id  an  actus  by  ■  Isdj'  for  a  breach  of  promise  of 
marniKe.  it  ii  not  necessary,  for  the  purpose  of 
maliiDg  sul  llieiDuLual  promiees,  nhich  are  necea- 
h«  actioD,  Ibat  the  pIsintilT  by 
n  accept  the  defendant ;  hut  the 
...  b  coAKOt  fram  (he  circutoBtauces 

of  b«r  mikiDg;  no  nljecliou  et  tho  lime  of  the  offer, 
BBd  bet  afiecHarda  recMiin);  TJsili  from  the  defen- 
iiBt  in  tbe  cbaixrliT  of  a  Builor.    Daniil  v.  fi<in'J<i, 
tC.&  l'.5.i3.  [Uest] 
li  ID  action  lor  a  breach  ofpramiae  of  marriage, 

,  the  like,  assi^in^  for  br^cU, 
[  had  married  anolber;   thirdlj. 


Thi 


.  laally.  1 
lC  (he  defen. 


I 


MASlKlt  AND  SERVANT. 

[See  I'AMKT  AND  ChILB,] 
(A>    Ll*Bti.lT»01-MASTEK. 
(B)    COltTRAC 


(A)  Liability  oi  Master. 

hara«  lakes  frighl,  and  damage  ia  c 


DBgligei 


e  of  a 


t  ha< 


nit  ted 


ickle  good,  an  at  ,      

accident,  which  happened  in  consequence  of  the 
chain-stay  of  a  circ  breakiDg,  through  which  the 
horse  ran  away  nod  damage  was  done,  it  kss  li[>lden 
tliBt  the  action  was  well  hrougbi.  Wilih  y.  Laui- 
renci,  t  Chil.  i6t. 

Ifa  inaatcr  aenda  his  aerrant  forth  into  the  world, 
wearing  hia  lirery.  to  hire  borees,  whicb  the  fernier 
aflerwarda  uses,  knowing  of  whom  they  were  hired, 
and  yet  not  sending  id  ascertnia  if  his  credit  had 
been  pledged  for  them,  an  implied  authority  iBipTeQ, 
and  the  master  ia  bound  to  pay  [lie  hire,  though  the 
Toaster  haa  agreed  witl^  the  coachman,  that  he  will 
pay  him  a  latga  salary  10  provide  horses — unleaa 
the  Itndor  of  the  horses  had  aome  notice  that  the 
caachman  hired  them  on  his  own  account,  and  not 
for  his  master.  ttimtU  r.  Sampaua,  I  C.  &  P. 
95-1.  [Liltledale] 

In  an  action  against  the  defendant  for  (he  negli- 
gence of  his  aervant,  in  riding  over  the  plaintiff,  i( 

ployed  by  llie  defendant;  that  he  was  also  occa- 
aionally  employed  by  another  person,  who  kept  a 
1 :_  _  _..Li.  ...T  :_i.  —  1  jointly  occupied  by  him 


and  the  defendant ;  that 
the  man,  having  been  sa 


"orraDted,  by  the  evidence,  in  infer- 
tf  lo  many  generally  ;  and  that  the 
stitled  ts  recover  on  the  last  count  of 
n.  /'AiUipi  V.  Crutchttv,  6  Law  J. 
1  M.  k  P.  139,  a.  c.  S  C;  6t  P.  178. 

(C)    EVInCNCEOF. 
ujn  1-.  ifsam.  1  C.  &  P.  S03.] 
■  of  a  marriage  from  Gretna   Green 
di'J  iLi  proof  of  a  maniage.     Monla- 
ue,-2Mi.37!,. 
icciniinl  the  plaintiff  relies  on  tho  in- 


MAHRI  AGE  ARTICLES  ANDSETTLEMENTS. 

I^.eSETTi.EMENT5.] 


Dplied,Df  the  defend 
ned  a  rerdictfor  the  | 
Bturh  it.  G,«dman  v. 
.  I  H.  &  P.  341,  B.C. 


iwn  by  Ibe  defendant, 
>de  over  tlie  plainiiff. 
irial.to  Bay,  wbsihai 
h  the  consent,  either 

lai^liff,  the  Court 

c.  3  C.  &'  P.  ir.7. 

,  which  juatiJieB  tba 
on  giving  a  month's 

jo'n  of  a  clerk  lo  an 


(B)  Cox 
The  law  founded  uf 

apply  lo  a  peraon  in 

army   agent,   receiving  n  sainry  oi   ain/..   a-year. 

BitUon  V.  Calli/er,  *  C.  &  P.  607.  [iJest] 

The  plainlirf  lived  for  many  year^in  the  service 
of  the  defendant,  as  clerk,  nnd  it  was  proved  that 
his  salary  had  formerly  been  paid  quarterly,  although 
of  late  yearBhebad  received  itmonthly:  Held,  that, 
notwitb standing  the  monthly  paymenta,  this  waa  a 
yearly  hiriog.     Bmlm  V.  CcUi/tr.  5  L«w  J.  C.P. 


If  a. 


:.  i  Bin; 
?rkhe 


engaged  at  a  latary  of  lOOf.  a  year, 
vrd  his  wages  up  to  a  certain  time. 


cover  wagea  u] 
At  all  events  h 
the  aervice  wii 
t  C.  &  P.  510.  [Ahhotl] 


9 ;  whether  be  is  entitled 
the  time  ofhis quitting — ( 
liable  to  a  crouactianforli 


MERGER.— MESNE  PROFITS.— MISDEMEANOR. 

•i«CtB«it.     Atlin  r.  Parkin,  I  Keg.  3T6,  t 
Burr,  ( 


1  of  li 


durinf  wbicb  be  btd  Mmd.     Archard 
3  C.  &  P.S49.  [T«Dterdra] 

ir  ■  Mninl  be  bind  for  ■  fttr,  mi  h 


e  diimitaed,  be 
DDiil  tbe  and  of  llie  Jtn,  bat  mijr  ooBnneDce  an 
actioD  for  the  whole  jear'i  vage*  innnediatelj, 
Pagani  T.  GanHolfi,  1  C.  &  P.  3T0.  [Beit] 

A  peraoD  whoae  name  u  added  to  tbit  of  tba 
regular  officer  in  a  mmnt  aoder  a  fi.  fa.,  bj  tbe 
pIiiDtiff"*  attorney,  aod  mbo  »  employed  to  witcb 
the  goodi  ifier  tbay  bare  beao  takeo  by  tbe  officer, 
ia  not  a  labourer  vilbin  the  jiuiidiotion  of  joiticea 
of  Ihe  peace  under  fO  Geo.  I,  o.  16.  Brartatll  w. 
PtHtuek.  6  Lav  J.  U.C.  47,  •■  e.  7  B.  &  C.  536, 
1.  0. 1  H.  &  IL  409. 


MERGER. 

Wbere  a  mortgage  -wta  emtrd  Ibr  1000  jeais, 
and  (be  eiecuton  of  tba  mortgigee  took  an  weign- 
nent  of  anolber  term  in  the  wme  premiaa*  for  £00 
yeari,  and  laeigned  to  tbe  (niatcea  of  ■  lidy  both 
tbe  tanm,  wbich  lady  wai  BDtitlfd  to  tbam  under 
tbe  frillof  AE:  Held,  that  the  lenn  for  1000  ynM 
ira*  merged  in  the  meisionary  lann  lor  SOO  yea™. 
Sttpktni  T.  BridgH.  6  Mad.  66. 

In  Older  to  constitute  ■  merger,  tbe  equitable  or 
leg*)  Mtale  muat  be  of  tbe  aame  quality  ;  beore,  an 
equitable  eatate  tail  io  a  copTbold  will  not  merge 
bj  tbe  aceeaaion  of  the  legal  let.  Marttt  r.  Jamtt, 
6  Mad.  118. 

I^e  owner  of  a  cloee,  divided  from  an  adjoiaing 
eloea  by  a  fepoe,  endeaToured  to  eaat  opon  tbe 
owoar  of  that  adjoining  cloaa  tbe  burtbea  of  repair- 
ing tba  fence.  Thii  bf  aougfat  to  do  bj  aTidenee, 
that  tbe  ownen  >nd  ocoupien  of  tbat  cfoee  bad  r«- 
paiied  the  fence  aa  far  back  in  point  of  dale  ai  liTing 
memory  could  carry  JL  From  thii  be  wiabed  tba 
jury  tn  be  allowMl  to  draw  the  premmption  of 
*  liability  to  repair.  Bat  il  appeanng  that,  about 
thirty  Tears  before,  both  cloee*  bad  been  tbe  free- 
bold  ofone  pereoa ,  tbe  preaomption  wai  not  allowed ; 
because,  eran  auppoeing  that  there  bad  been  ao- 
cieutly  an  obligation  in  tba  oimer  of  one  cloee  to 
repair  the  fenoe,  that  obligslioa  had  become  merged 
in  Ihe  onity  of  huih  in  the  two  cloaes  ;  and  could 
only  be  revired  by  deed,  which,  if  it  naltj  eiiated, 
ought  to  bare  bMU  produced  in  eridance.  Batla 
r.  Tamlyn.  b  Uw  J.  K.B.  134,  •.  c.  6  B.  &  C.  St9. 

A  tenant  for  lib  of  an  Mate  eeltled  in  atrict 
Httlement,  buya  up  aome  of  the  ohargaa  on  the 
eilate,  and  haa  (bem  iMigaed  lo  a  traatee :  be  next 
purchaacB  the  ultimate  remainder,  and  haa  it  oon- 
teyed  to  him  anbject  to  the  aubaiitiug  chargaa; 
be  then  deriaea  the  eetate,  nihjaot  to  the  obargea 
that  might  be  (hereon  at  his  deeeaae:  the  inter- 
medista  ramaioden  fail  at  his  death.  The  ebu^ea 
ao  puicbiaed  are  merged.  Aitley  t.  Milltr,  1  Sim, 
S98. 


noflliFplaintin'mayintintiiaij 
action  brmeine  proliu,  sfier  ibcy  haie  ncm 
in  ejectment,  althnogb  there  were  HvenI  dn 
by  each.     Ctamitr  r.  Flalea.  t  Chit.  410. 

Altbongfa  between  mortgigor  and  uiDngi^ 
latter  ia  entitled  10  emblemenu,  ibe  prioci^ ' 
DOC  apply  l«  a  case  where  lliey  have  bm  « 
away  before  tbe  mortKagee  oblsios  posacuion, 
between  tbe  time  of  his  dpmind   aod  naint 


mene  profita  froni  iL 

ugh  he  might  recojat  for 
etime  of  the  dem>M  liuJ, 
oiLdthnt  amount  «>tho«' 

tion-rentaaanv  ■.!:..■! 

(.■iinut  miglUboTebeMli 

f«.     KiparUL   .. 

,  1  (i.iL  J.L'IO. 

In  an  aclioii  ^ :   .  |. 

.tmoni  where  Ite  defni 

appcaraandplpa.i-.  ii 
Tcrdiflt,  caopol.iLii;,, 

„.  ,.Uin.iff  h.™g»ta.ni 
,.i,.(UiLonofawntofiDt 

gi.a  ineriden.R  ■,l,.. 

costa,  in  Older  t- .i... 

Bnrfgei,  1  La*  J.  t  1 

In  an  action  for  m 

.itra  costs  beyond  irisli 
,-/isB  the  dsmegii.    Bnel 

recorer  by  way  of  ilu 
in  a  court  of  error  11,  T 

.m,<r<'S,  costs  incurred  br 
vipraiiiE-ajudgirSDliKJ 

by  111,,  de^qdsnl.  '  KtuillT.Sti 
6  Uw  J.  K3.  !t:i,  B.  c.  7  B.  &  C.  40f,  i.t.  1 
&  R.  170. 

Rnla,  in  qectmcnl,  calling  on  (he  lesiol  ii  | 

upon  bis  being  adn: 

into  the  coanDon  ci 

moB   undertaking,    he   should    not*  umJerutt, 

nee  a  verdict  sbould  pass  for  Ibe  plaintiff,  m 

tba  plaintiff  judgment,  to  be  entered  up  iguiut 

reel  defendant  of  (he  lerm  ne<[  preef,Jios  ibo  i 

of  trial,  aod  also  nhy  he  should  not  cale' into  • 

cogniaance  by  him 

in  ■  leaaonable  sum,  contiitionet 

and  damage*  wbich  should    be 

plaiuliffinlheacii'in.     The  Cnui 


and  girii 


t  for  tl 

icertninedbytl 
■(,  6  B.  Ho.  .^'1 
.  an  action  for 


deelan 
defendant's  pibfl, 
role  admtta  tba  \y 
of  the  daclarac,>i 
intends  to  go  for 


1,  from  ilip  dfir  of  tbe  dei 


ise  li,d  tl 
pnwCaf 


MESNE  PROFITS. 


MISDEMEANOR. 

Imeanor  to  sell  the  deail  body  < 


MISNOMER.— MONEY  COUNT»-(i» 


aptblcoafictfat  dinactioD,  whare  diueelioa  is  do 
put  of  tba  KDlence.  lUi  T.  Cnndiifc,  1  D.  &  R. 
H.P.C.  13.  [Gnh»iD] 

Ilia  ■  miideiDHiior  to  prejadgs  a  crimiaal  cu« 
bj  TfpnseDtiDf ,  in  a  Chaatrical  aihibition,  i  man  in 
I]i«KiorcDmDiilting(beofiencg.  Ear.  Witthwit, 
tU-rJ.  K.U.  30. 

MitdsBunon  in  not  it  all  ilterad  bj  Cbe  3 
Gm>.4,c.14.    ItMT.  Cal*,lR.&M.  C.CR.  11. 

A  boj  Dsdn  lb«  age  of  14,  cannot  ba  coDvicled 
of  an  uaiuli  irilb  an  inUni  to  commit  a  npa.  lUt 
T.  ildtnluii,  3  C.  &  P.  396.  [Vangban] 

MISNOMER. 
[5«  Abatement,  Ardut,  Bail,  andPaAcrict] 

la  ID  atUcbmenl  againiC  an  attorney  for  not  fty. 
ingRiontj  ditfcted  (o  be  paid  b;  an  order  of  court, 
a  mitnoiHT  of  ibe  partf  (an  attomef ,)  in  the  order 
for  cbingiig  iiiomiei,  hy  callingbim  "  Jobn,"  in- 
Meadof  ■'  Jaam,"  bald  unaiaiU"  ' 
lor  IliD  iiticlinMn  t  mads  agiiai 
laaiF,  he  ItriBg  altendud  and  conaeated  id  lum- 
noiwH  vlieD  it  mt  incorrectlj  oallad.  Stntntfa 
r.  Pntr.  9  Price ,  38i 

Emrwu attired  upon  a  miinomerin  tbeofaria- 
liin  lama  of  oo»  of  tbe  plainliffa  balow,  in  tbe 
wimut  of  atioraB/  ;  (be  Court  of  Eicbequer  Cbam- 
btrbilil  il  immitsrial,  and  parmitted  the  tnnecripl 
of  tbe  racoid  lo  bs  araanded,  before  amendment  in 
Ibttoort  beloir,  where  tbere  bad  been  no  Terdict 
and  judpaeal  snUied  in  tbe  Niii  Frius  recoid  and 
jodgnCTi-roll.    Dt  Taitt  t.  Btirfer,  6  B.  Mo.  135. 

Tb*  Coort  pennittad  a  miauomar  in  a  codicil  to 
ba  nnrBiled,  b;  aubBtiluting  A  F  and  R  D,  for  S  F 
ud  JD.    Foratr  *.  FantiT,  1  Add.  463.  (n.) 

WbcroadarsndaDt  had  bam  arraatfd  b;  (be  name 
af  Joha  Tliamai  G,  hii  laal  name  being  Jamex  Tbo- 
VU  (i,  and  had  sigDed  a  bail.bODit  by  bia  ii]i(iala 


ITG:  lUld,  (bat 

Of  bimwlf  0 

J.C.P.  64,a.  e.  1  Bing.  4 


iioppeil  ; 


or.     Co, 

,  c.  B  B.  Mo.  5t6. 
_j  airraled  by  a  wrong 
ctriiUa  aaroe,  paja  the  debt  and  coats;  tbe  Court 
■Hatt  direct  the  latter  to  be  returned,  tliougb  tbey 
■ill  grant  a  rule  to  refer  it  to  the  Prolbonoury  to 
■•wrtaiB  if  too  mtKh  baa  beaD  paid.  £ntMi  r.  Tiir- 
■f,  J  Law  J.  C.P.  97. 


»  Uwful 


MONEY. 
[S«  Coin.] 


money  of  Ireland,  i 
■ iiher  gold  nor 


oflejal  mrreocy,  nothing  bu 

anch  Ibing  as  Irish  money,  ii.  ••  ^m 

Uudmnt  T.  LonidDirw,  3  BHgb.  7!). 

MONEY  COUNTS. 
[See  Loam.] 

(A)  In  general. 

(B)  Money  had  ani 

(C)  MONEV   PAID. 
DlCMT,  1R«S— IBtS. 


(A)lNO 


nole.  piyal  .  . 

one  of  tbe  inatilments  become  due  ba  mil-stated  ii 
the  decltratioii,  it  is  a  fatal  Tiriinee ;  and  if  the 
defendant  aign  such  note  as  a  aurely  for  the  other 
maker,  the  plaintiff  cinnol  ftsoit  to  tbe  common 
money  counts.  Will,  v.' Girling,  B  TiunL  737, 
a.  &  3  B.  Mo.  79,  a.  c.  1  Cow,  91. 

A  broker  baring  contracted  a  purchase  for  hi* 
principal,  being  compelled  (0  complete  tbe  purchase, 
sued  the  principal  for  the  money  ao  paid,  and  andea- 
Toured  to  recover  theiime  under  the  money  counts. 
Bat  tbe  judge  wbo  Iriad  the  csuse,  rescrred  iha  point. 
JiHtphi  T.  Pibrer,  1  C.  &  P.  341.  [LilUedalal 

Where  in  tbe  abssnce  of  an  authority,  A  indoraed 
a  bill  to  C  Sdd  D,  vho  received  the  amount  from 
the  acceptor  :  It  was  holden,  that  tbe  aceaplor,  on  ' 
diacorering  the  mistalce,  might  ruorer  tbe  money 
from  C  and  D  a*  atooey  had  and  received— or  from 
A  as  money  paid.  Eail  Iiiiliii  Company  t.  PriNCt, 
1 R.  &  M.  407.  [Abbott] 

Plaintiff  aaaigned  his  vessel  Co  the  defendant  la  a 
aecnrity  for  tbe  re-payment  of  a  sum  of  money,  but 
it  appeared  on  tbe  regiater  to  be  an  abaolute  assign - 
mnt.  Tbe  defendant  aold  the  ibip,  and  told  the 
plain  Ii  IF  that  he  bad  received  ibe  purcbaBe-money, 
and  would  account  with  bim  for  tbe  balance  of  tbe 
proceeds  of  tbe  sale.  In  an  action  upon  (he  oinney 
count*,  it  was  delennined  (hnt  tbe  plaiotiS'  was  en- 
titled to  recover  this  balance,  as  the  aclraowledg- 
ment  waa  sufficient  to  support  the  action.  PrniliNg 
T.  Hammcnd,  B  Taunt.  688,  s.  c  1  Gow,  41. 

(B)  Money  had  and  eeceived. 

Aa  action  for  money  had  and  received,  cannot  be 
•upportad  by  an  infant  who  pays  money  with  bia 
own  handa,  although  there  be  no  valuable  coaside- 
ntioD.     HBlma  v.  Blogg,  8  Taunt.  508. 

An  infant,  who  was  entitled  to  certain  peraa- 
nal  property  on  coming  of  age,  bad  joined  her 
father  in  a  bond  and  bill  of  exchange,  to  secure  to 
tbe  plaintiff  the  trnount  of  rent  incurred  by  tbeir 
joint  occnpatioa  of  premises  belonging  to  bim.  The 
infant,  on  coming  of  age,  had  given  the  plaintiS'i 
power  of  stLomey  to  receive  tba  amount  of  tbe 
property,  and  of  which  ha  accordingly  posseased 
himselt;  Tbe  infant  then  gave  tbe  plaintiff  an 
'  order  on  the  defendant  to  pay  him  tbe  amount  of 
bia  debt,  which  order  waa  p[e«nted  to  the  defen- 
dant, who  acknowledged  thai  he  poaaeaaed  adequBt« 
fuoda;  but,  before  tbe  order  was  actually  paid  by 
tbe  defendant,  the  infant  countermanded  the  order: 
Held,  that,  under  tba  circumstances,  it  must  be  in- 
ferred that  the  defendont  bad  agreeil'to  appropriate 
a  Bum  BuOlcientlo  pay  tbe  plainUfFbie  demand,  and 
that  be  waa  liable  to  an  action  for  money  hod  and 
received.  Robertua  v.  Faunlliroy.  1  Law  J.  C.P.  55. 

An  action  for  money  bad  and  received  does  not 
lie  by  ana  of  aever«l  persona  againat  (be  others,  who 
have  been  jointly  engaged  in  raising  a  sum  of  money 
by  a  mere  bubble— ; for  tbe  money  ao  raiaed.  M' Gri- 
per V.  Low,  1  C.  8(  p.  too,  a.  0.  1  R.  Si  M.  57. 
[Abbott] 

Where  a  scheme,  which  was  to  be  carried  into 

•SecCbysuhsoriplion,  failed  previoua  to  ita  arriving 

at  maturity  :  it  waa  holdeo,  that  those  psrions  wbo 

f  X 
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MONEY  COUNTS— (Mos 


hidbeeomeiu1»Gnbeniiughl,iDinictioi]formoiiej 
hid  md  receitgd  igBingC  the  projectan,  recoier  tba 
moatj  M  idTsnoad.  without  diduction-of  inj  put 
towiKli  thepafmentof  IbeeipenHaincumd.  IV«. 
itilit.  CtBiby.S  B.iiC.  814,  «.  c.5D,&  R.  731. 
Where  Ibe  pliiDliffpunbtsedcertiin  (bim  from 
Ihs  defendint.  In  a  projected  caacern  to  be  called 
"  The  Nortbeni  and  Weitani  Railwij  Company," 
and  recoiTad  acTipa  for  the  lum  idvanced,  ana  it 
appeared  that  no  ipplicition  bid  been  midsto  par- 


e  o(  the  ule:  Held, 


bin^. 


imploa 


-.5. 


I  entitled  ti 

in  action  for  nsonay  bid  an 

r.  Saundtri,  5  Law  J.  C.F.  ( 


/-: 


rnonej  bad  and  received  liea  for 
eieeiiiTe  cbirj^ea  eitorled  by  a  brokei  under  a 
threat  of  remoTin^  (foods  diilnined  npon  for  rant 
HWt  V.  Strut.  6  Law  J,  C.P.  «15,  a.  c.  5  Bing. 
ST,».c.  *M.&  P.  96. 

Tor  money  had  and  reoeiTod  doea  Dot 
:  money  paid  uuder  a  broken  contraot 
'  rontear  being;  for  a  breaoli  tlieraof. 
(|,1C.  &P.  18.  [Park] 
Wliere  three  penona  were  jointly  concerned  » 
prOTiaioD  brokera,  one  of  wliom  conaij^ied  goodi  to 
the  defendiDt  to  be  sold,  and  the  profile  nere  to  be 
divided  eqaillj  between  them  ;  and  the  defendant 
promised  Iha  third  partner,  (bit  in  cue  he  would 
accept  bill*  drawn  by  the  contignor,  to  tba  amount 
of  the  gooda  coni>ig;iied,  he  (the  dafeadast)  would 
provide  for  the  billa,  when  they  arritad  at  tniturity, 
mil  of  the  proceeds  elreidy  received  hj  him  :  Held, 
(bit  tuch  partner,  having  accepted  and  paid  the  bills, 
might  recover  igiinit  the  defendmt  in  i  count  for 
money  hid  and  received,  ilthough  he  declared  ape- 
oiilly  on  the  underliking,  and  there  wai  i  variance 
between  the  contract  aa  liid,  and  that  proved  at  the 
trial.  O-ffey  v.  itriiiB.  3  Uw  J.  C.F.  151,  a.  e.  3 
Bing.  54,  a.  c.  10  B.  Mo.  341. 

For  tbe  purpoae  of  arecting  bootha,  that  the  pnb- 
Ho  might  view  tbe  procaaeion  at  Che  lata  coronitioa, 
A  &  Co.  applied  fur  the  ground  in  front  of  tbeir 
own  bouiei  at  Weatminster.  B  &  Co.  took  tbe 
whole  of  the  pound  from  tbe  Boird  of  Works,  on 
an  underalindiDg  that  A  &  Co.  abonld  bare  tbe 
part  they  desired.  B  &  Co.  let  A  &  Co.  bare 
that  ground,  and  they  paid  a  aum  of  money  into  the 
bind*  of  some  binkrrs,  to  be  returned  to  tbem,  in 
ciK  tbe  coronation  did  noi  take  place,  and  tbe  go- 
vernment in  conaequence  remitted  lb*  rent  of  B  St 
Co. 

The  corooalioD  was  celebrated  ;  bgt  tbe  rent  was 
remitted  to  B  &  Ca.  'fba  eoart,  in  an  action  for 
money  bad  and  receifed,  held, ihata  verdict  obtained 
by  A  &  Co,  tb  tBcOTW  tbe  amount  from  the  ban- 
kets, waa  right.  Tru>rBtt  t.  Umh,  l  Law  J.  K.B. 
I64,B.c.  i  D.  &R.71E. 

Eicbequer  bill*,  if  received  aa  caab,  may  ba 
trealed  ai  mouey,  under  a  count  for  moner  had  ind 
received.  Froit  v.  Baltand,  4  Liw  J.  K.B.  177, 
■.  e.5B.  &C.  611,  8.  B.  BD.  &  R.384:s.p.  O™- 
gfltiT.  fliJtinrf,  4UwJ.  K.B.  »7B,a.o,  5  B.  &  C. 
etI3,  a.  c.  8  D.  &  R.  435. 

Indibitatm  aiiunip(i(  for  money  bad  and  received, 
&c.  will  Dot  lie  to  recover  the  value  of  foreign  seca- 


into  Briltih  money.     ii-LaeMaa 


Held,  that  the  plaintiff  naj 

in  action  for  money  hud  and  receiipd.    JUar 

Mrxuard,  6  Law  J.  C.P.  :i,  s.  c.  1  M.  k  P.  8. 

Three  bills  of  eiehintire  were  presenld  for  f 
meat  it  the  plic*  nimed  in  the  acceptincf.  ' 
notary  pnblic,  observintr  among  the  iadantDi 
the  nimea  of  Heywooil  &  Co.,  couatrj  taik 
10  whom  tbe  plaintiffs  wetB  the  tmra  banben. 
plied  to  them  to  pay  the  hills  for  the  honooicf 
country  bankera.  The  bills  were  immedialdy  p 
and  the  clrrk  struck  Uia  pea  through  (he  n>a» 
the  aubsequenl  indoraera.  lierore  five  e'ckd 
waa  diacovpred  tbat  Hie  bills  l.aJ  been  foipd, 
alio  tbe  namea  of  Hey>voo<i  .V  Co.  Noliee 
immediately  given  to  thi-  defendaniii,  (orwliin 
notary  had  preaented  tlu;  billa.  nnd  n  deaud  ' 
made  for  repayment  cf  (ho  luoiiev,  vW^  < 
refuaiH].    Tbe  defendants  h»d  suffident  HUH  a  • 

Tba  Court  held,  1st,  Dial  the  monerWk 
riding  as  much  <na 
s  from  the  naglissaa 
tbe  plainti^ ;  and,  as  notirp  of  it  had  beei  giw 
the  defend  ante  in  tJmo  tn  secure  (bemulnsG 
loss,  thai  they  ought  noi  tn  claim  the  moaey.  ft 
That  aa  (be  erasure  of  iSi;  indorsements  im  a 
by  a  miatske  capable  of  ciplnnuilan,  it  did  not' 
the  rights  of  Che  particE.  lVitK:»s«H  v.  M'S" 
Law  J.  K.B.  68,  a.  c.  S  H.  ft  C.  4S8,  a.  c.  5  C 


In  an  action   by  the  n. 

vn,.r  ofa  lost  biak  . 

againat  the  supposed  fimli 

■r,  it  wiU  «ilb«  ht 

plaintiff  to  shew  circiin,.! 

iiii^e^  aMiifriDgCbaj 

ofthe  fact,  without  givi 111 

.lirt'Cl  evidence.  Jf.fi 

V.  St«i,  SC.  &P.  176.  [, 
wUre  tbe  maatcr  uiul 

Hfreed  to  purchase  tbe  nv 

iety  of  hi)  partnar.  1 

having  paid  the  parcliB';- 

money,  aid  reuOTsd 

tille  deeds,  which  he  de;m^ 

-.k>-A  as  a  security  m 

third  peraon,  bad  the  cm  i] 

.■  pn^essioDOfdnvt 

givennptohim.bncl,i.|, 

.rlniraflorwanlaitft 

toeiecateibillorsale.ori 

■-rund  the  money  :H 

tbat  an  »ction  for  money 

liad  and  received" 

not  lie  Co  recover  the  puir 

ties  could  not  be  reaCored  t 

o  their  onginal  silsU 

Baad  V.  flfand/orrf,  S  V.  tt 

.T.'iTS. 

J  B  chartered  «  y<'^A 

lo  couver  a  ci^  i 

London  to  Port-au-PriiR< 

homecargo.  Onthealip'- : 

B;ri"!,r.Tport'«^ 

the  cargo  was  amignf  d  h. 

■.T  HtoMea.n.Ci 

ra,  Bitnclied  the  earji 

Port-au-PrinoB  (for  tbo  si 

lip's  hire)  wbillt  ia 

hands  of  C  &  B.    J  B'.^  n 

Rcnls  Qt   Porl-in-Pl 

having  refuaed  lo  aupply  \\ 
the  captiin  procured  orr- 
who  received  the  freiglil  (■ 

11.'  shipwilb  aliomecJ 

l.imseir  for  l>»  c-P 

^r  the  s:.me  on  tbe  all 

arrival  io  London.    Subseii 

uently  tolbeasaigns 

lo  C  &  B,  J  B  became  h: 

ankrupt.     Ilii  issigi 

mpsit  for  money  hid 

received, to  leeovertfae  pi 

ocepds  of  Uie  cargo 

tiuhad  by  tham,  and  alao 

(bo  froight  received 

MONEY  COUNTS— (MoHEY  H 

Hit  hemt  e»i%e :  Udd,  tliat  th«j  ware  not  entitlsd 
ID  racDTK  sitber.  Kymtr  r.  Larkin,  6  L»w  J.  C.P. 
IS7,«.c.5Biiig,  71,a.o.«M.&  P.  183. 

Similt — Tfaal  no  totion  can  be  mnintuoeit  to 
reajTU  back  moDBf  paid  vritbout  conBideritian,  oi 
tvsDupoo  tn  illegal  cooiideradOD,  if  the  contract  has 
not  Iwini  leuinded,  and  has  be«a  perfaimed.  Davit 
T.  Rn».^La«J.K.B.  iST,t.c.6B.  &  0.651. 
Unlsv  Iha  ijiecial  contract  in  suumpwl  haa  been 
Ideulrnacinded,  the  plaintiff  csnuol  naort  to  tha 
'f  natj  oHini*.  to  recorer  back  monsj'  paid  oo  ea- 

Accord inglj,  in  an  action  opon  ths  warranty  of 
ioundiiMSorabDrge,  aold  tar  tai.,  the  plaintiff  did 
I  lot  prora  tbe  warrant)-.  »»  declared  upon.  He  ibea 
J  aadaaTCored  to  ahaw,  that  tbe  original  contract  bad 
r  bean  mcinded,  and  piOTsd  tbat  tbe  dafendanl,  on 
baia|  iafonstd  that  tba  hone  iraa  unaonnd,  pra- 
BiKdtocBllud  aaatba  hone,  and  aaid,  "Naihing 
abonld  be  the  matter."  He  did  not  call ;  the  bona 
wai  aent  back  lo  bim,  and  refuaed  :  he  offering  51. 
back,  IhejiliiatiS  demanding  161.  Tie  Court  held, 
tbit  tbeie  facia  did  not  amount  to  a  reaoinding  of 
tbe  ipMta]  contract ;  and,  failing  in  the  proof  of 
tbat  It  ireiTsd,  tbe  plaintiff  could  not  reaort  to  tba 
CMDI  for  monej  had  and  recaired .  Addii  t.  Harrit, 
5lAwJ.li.B.  194. 

Hh  defendant,  the  contractor  for  the  Neapolitan 
letn  of  IBtt.  BoUl  to  J  S  a  piution  of  that  iicck, 
and  rKtired  from  him  a  depoait  oC  10  per  cent  on 
lb>  inount,  ginng  bim  aorip-receipta  for  the  aame, 
(milling  lilt  teorar  to  tbe  amount  of  tbe  atock  tbeiein 
niatioaad,  en  payment  of  the  balance,  on  or  before 
^  lu  Tttamry  lSt!3.  Tbcae  receipta  wora  aold 
bjJSlo  iba  plaintifT.  liefore  the  lat  Febrouy 
1BJ3,  tbe  defendant  iaaoed  notices  to  the  holders  of 
aoifM  to  tbe  effect,  that  ba  giantad,  on  certain  cod- 
diijtnu,  ueittDaion  of  lime  for  tbe  payment  of  the 
■"'-—-  iriogti  -•   ■•    - 


D  SECEIVED MOHET  Tklo). 


it  perfomwd  the 
_ain  gave  notics, 
baltncea  were  paid  by  a 


dat  with  tbe  plaiatiff'a 
i«ring  leiiber  accepted  the  i 
old  raadiiions,   the    defends 
•T'ag.  tbit, 

partieulir  time,  be  would  "  oiipose  oi,  or  kaep  tna 
oititralea.  and  put  the  pioceeda  or  ralne  of  them 
to  tbecndit  of  tha  bol<lert,  on  accountof  the  balances 
and  iDtemt  dne.  nnd  hold  them  answerable  to  bin 
Ar  Dif  iosa  or  deficiency."  Tbe  focfeiCura  of  the 
<lepoa)ti  WBi  nota  condition  of  the  original  contract, 
<a  andeneed  by  tlu  receipU.  The  plaintiff  luled  in 
PTnig  hia  bi^nca  at  the  time  specited,  but  afier- 
Ttrdi  tendered  it.  Tbe  defendant  refused  to  receire 
It,  iDd  alio  refused  to  return  the  depoait- money  paid 
^J  S:  Held,  that  the  plaintiff  ought  recover  it  as 
■aaae;  had  and  mcaiTsd  to  hia  uie.  Henningi  r. 
IttlmAiU,  6  Law  J.  C.P.  188.  a.  o.  *  Bing.  316. 


Raberti 


the  person  who  haa  thus  paid  tUe  debt  may  ra- 
the amount  in  an  actiun  for  tnoney  paid  on 
icount.  And,  if  be  be  present  at  the  time,  it 
I  that  he  is  lioble  lo  an  octioo  for  tnoney  lenL 
mpinii.aLaw  J.  K.B,  44. 
Money  paid  with  a  knowledge  of  cLe  facts,  but  in 
ignorance  of  tbe  law,  cannot  be  recovered  back,  un- 
leaa  it  he  againat  good  conacience  to  retain  it. 

A  party  who  haa  the  means  of  knowledge  of  tbe 
bets,  hut  neglects  to  sTsil  himself  of  them,  will  be 
concluded  as  though  he  bad  actual  knowledge. 
Ifa  fact  is  bandjide,  bul  incorrectly,  slated  by  one 


the  reach  of  one  party  aa  the  other,  tbe  ^arty  who 

coTery  of  tbe  mialake,  prorided  it  would  be  against 
good  conscience  that  it  should  be  retained. 

Accordingly,  the  holder  of  a  bill  neglected  (o 
preeenl  it  when  due  ;  in  consequence  of  wliich  the 

Erevioua  parties  refused  to  be  bound  by  it.  The 
older  then  insisted  that  tba  hill  wsa  on  a  wrong 
■lamp,  and  therefore  void  i  and  he  insisted  on  be- 
ing paid  back  the  conaideralion  which  had  been  rs- 
oeiaed  for  the  bill,  and  threatened  to  ane  if  be  wer« 
not  paid.  Tbe  bill  was  inspected,  and  appearing  to 
be  on  a  wrong  atamp,  ibe  holder  was  paid  tbs 
amount.  It  turned  out  tbat  tbe  bill  was  on  a  pro- 
per atatop,  it  being  drawn  in  Ireland  on  an  Irish 
■tamp  :  Held,  tbat  Ibe  money  was  recoverable  back ; 
thougb  no  fraud  was  imputed  to  him  tliat  bad  re- 
ceivad  iL  Hil«j  v.  Dunten,  b  Uw  J.  K.B.  !39, 
a.cfiB.  &C.  6n. 

The  indoraer  of*  bill  of  exchange,  who  has  beoB 
compelled  to  pay  a  Bubsec|uent  indorsee  a  part  of 
the  amount,  may  recoTer  that  amount  in  an  action 
(or  money  paid  againat  tbe  acceptor  ;  it  being  cqn- 
aidered  that  a  bill  of  exchange  creates  a  sufficient 
privity  of  contract.  Poaiimil  v.  FerrauJ.  5  Law  J. 
K.B.  I76,a.  0.  6  B.  &  C.  iST. 

A  patty  to  a  bill  of  eicbange  ia  not  liable  for 

money  pid  !■■  j.l,  <:-.•  !■■  .   i  ■  - '  es  uptha 

bill  for  li!-  !:i  !i.  iir.  i.iJ    ■  I  of  pay- 

mentlc.l:i..iuii...i''.    n. '  '  '   ifthebill. 

Fandei    ,'  . .  I  w  ■  ■  il.  t  '•'  ■!  i  ■   itcrden] 

.-■■ty.  toc. 


and  B  J '  il   A  in  cbirging  an 

properi  .  .   • ,  ■•  furrher  seDntily,  t 
their  jo/  ■  i  :iii[l  fur  lij«  payment  of 


(C)    MojiEY  P*ID. 

An  action  Ibrmoney  paid,  laid  out,  and  eipended, 
'•■•Ot  be  maintained  in  the  absence  of  an  eipreaa 
orn  implied  authority.  Toppin  T.  Bnuir,  1  C. 
fcP.  lit.  [HuUock] 

Wbere  apayment  ismtdenndsr  protest  that  icis       money  was  not 
not  Toluntary,  bat  maiely  to  obtaii>  poasaaaion  of  ..■.:■-- 

poparty  or  papers  of  tbIus,  and  iritbont  admitting 


■  it      B  was  called  on  by  C  for  pay- 

^irincipal  and  intersst  of  ths  money 

irtgage,  wbich  B  paid :  Held,  tbst  the 

ecoverahle   from  D  in  an  action 


against  him  for  money  paid.     Ci 
■rtunl.  365,  a.  c  t  B.  Mo.  411. 


MORTGAGE— (RiQBTi  oc  MoKTaiaoK^r  MoRTaAOEE). 

preniif 


MONEY,  PAYMENT  OF. 
[Sm  Pavhent  or  Momev.] 


MONUMENT. 
[See  Chdrch  ud  LioAOr.] 


MORTMAIN. 
[See  Craritt  uid  Wim] 


MORTGAGE. 

(A)  RiOHTS  AND  iKTEREan   OF  THE  MoST- 

(B)  Rights,  Imtebcbts,  and  Liabilitiei 

OF  THE  MORTOAaEI. 

(C)  Pbioritv  or  Po$tfoneneiit. 

(D)  Redehptiom. 

(E)  FOBECLOIDRE. 

(F)  AOCOUNTI. 

(G)  Costs. 


life  of  ■  moiety  of  ci 

gige  ID  1745— tliB 
the  fee,  eubject  to  tl 
■  moielr ,  beiDg  ih<^ii 
under  ihem,  eoDiiiiu 
the  profits  or  ti,,- 1  r 
fail  full  age,  With  ... 
tbem  far  princL[i:.l 

from  Iha  mortgigc- 1 
J.  Chine.  30,  »,  c,  - 
Where  •  perioii  <■ 
ud  dies  JDtMtite  111 
rente,  leSTing  »n  i.i 
geectn  obiiinoiilv 
infant.     Oldnkir-i'.  I 


duim  bftidj  miilg 
sT^t:  Ifeltl,  tbu  u 

<UrI  will,  •!  Ig;!!!!!!! 

-ygnceof  thDlrgilB 
5.  Gw/icv.Sallan.i 

pn  eqaitabU  moni 
le  bai  cooreyed  (In 
eir,  the  eqoiubltw) 
lilied  decree  agiiiul 

d.  3  U«  J.CIlDM.' 

^ee  of  the  poewm 

mismaaigemonl,  il 


(A)  Rights  and  Interests  of  the  Mortoaook. 

MoitgBge  by  demiie  for  i  term  of  yean.  The 
morlgagoi  doe'a  not  dtiliver  to  the  inorlgngeB  the 
purchue  deed,  conveying  tlie  freehold  to  tl.e  morl- 
gtgoi,  hut  keep!  it  back,  and  subsequently  depoaita 
it  with  another  person  aa  s  aecurity  for  a  loan  :  ihe 
conreysDCe  to  the  mortgagor  and  the  mortgage  were 
exeeated  within  a  day  of  each  other,  aod  were  both 
regiilered  on  the  same  day;  tlio  dapoait  wia  not 
made  far  a  considerable  time  aflerwarda ;  but  no  eo- 
lice  by  ibe  subaequenlincumbnnceiof  the  mortgage 
being  proved,  sud  being  denied  by  bis  aniirer, — it 
wu  held,  that  he  vss  entitled  to  the  benefit  of  tbe 
deposit,  as  against  the  mortgsges;  ind  was  not 
bound  to  de  ver  up  Eo  h  m  the  can*ayaaoa  Wm- 
ma    T    Walaui   lY  &]    117 

If  SD  esla  a  descenda  subject  to  a  mortgage  Knd 
Ihe  he  r  creates  anew  mortgige  fbrsacur  og  the  old 
(i         nnd       0  (I  u         pd  bv  and  Giei 

a  daj  ufpavmeu     h      m  t  f  I  able  to 

Q      deb  e  no  K    hs  a  d  n     h  tie  neiv 

secun^  tte  ponon  and  I  t  icept  what 

^   .  -,. ,  ,(,■:,  jy   ^ 


A  motion  made  fur  Ihe  appoinimuut  of  a  rw 
opon  a  mortgage  of  mini's,  the  morlgigee  bi' 
t^  puicbaaing  sbiies  in  them,  become  partstr, 
(Bemolionbeingmidoon  iLa  ground  of  ipium 
menc.snd  loeicludf  ilie  mortgagor  from  iulsrfui 
was  refused  ;  lie  |>iLTii.'!i  bavjog,  by  a  nbnq 
sgreemant,  regulaii  .i  i'  I'lrrisbti.and'lbe  awrg 
not  admitting  tbm  ]il-.  rur,riL'"ce  wiis  tutisfied. 


mortgages  or  ■pirtntT. 
bbS. 

for^ib™"" 


Roae  1 


/,  9  J.a 


■d.  the  mong: 
™t,lheiHirtg 


migage  d 

L  should  be  II 

might  sell  the  preDn.-):.  A.<i]^>npa  ^  a 
baving  made  defauli  luniu'  paymeii 
brought  ejectment— the  Court  rpfuBou  lu  suj 
proceedings  on  psvmeat  of  the  arrears  of  an 
■Bdcotls.  Goadiilltd,  Citn  >.  ^olitlt.iLi' 
C.P.  187. 

StmtU,  That  SD  .-ipri'^s  security  of  ■  biglw 
ture  do»  not  desimv  ju  implied  security  of  a  lo 
Thus  a  lunrtgsge 


s  compmnd  u  thsMr  ino  i^ 

peelirfttfl  de^^>ii^ 


11  e  Lourt  mllnotgrailaiiiaj 
a  niortoUfLe  frOnvsEBing  iipijar  .. 
gage  lip^d       1bi*i.  6  Mj  i    Hi 


mSDt  of  tbe  same  s  bond  of  odemnjty  to  be  given. 
Slultmardini  T   Harrop   b  Mad  ^O 

In  an  action  of  covenant,  the  Court  granted  a  rule 
for  delivering  up  mortgage- deed  a  on  payment  of 
debt,  inlerett,  and  coats.     Anon.  «  Chit.  k64. 

A  tiusue,  biviug  the  legal  fee,  lud  a  lensnt  fur 


"t 


~onthe  eiptubcs  of  llic  i,..^. 
B,&B.4S7,s.  1-.  5  B.  Mo.  i'. 
.a  jwssessioi 


MORTGAGE— (Pki 

dsblor  a 

Iter.   Pa 
ThccoiKDriuit  into 
of  u  inenmbrucv.       Whilt  t.  Ihi  Bukop  if  . 
bmjjk,  1  JK.4(>t. 

(C)  PllomTY  OR  Postponement. 

Tba  Tapitij  of  1  d«ed  is  not  or  ilsetfnol 

■jUDM  1  whMqDaDt  'purcbuei  or    iacumbr 

H'wdhh  t.  IVoiIoid,  I  Y.  .<t  J.  ur. 

If  ■  Ihini  mcumkuDcer,  kiiing  conslructi' 

:«  of  the  KCOid  morlgogp.  fails  to  ki-»p  th 


wnudi 


11  foal  for  bia  p 


AMOidiDgty,  anMtate  i 
for  t  una  of  yean  lo  A .  i 
gija  for  tnolhar  leim  u 

•qiiiijoFndtirptioB  aerecB  wilb 
of  the  aintinr  incumbrance,  la 
Wilb  IB  UDUIIJ   lo   C,    biilI    lo 


lib  C.  »ba  bE 
cb,„g.  11 
pply  pir 


of  lb« 


,  'bidi  b*  ia  to  leceira  from  C  in  Bulisrylng 
A'l  BOTlgtge.  In  purauince  of  tliis  Bgreeinent,  A 
ii  paid  Mt  of  tb«  noDey  received  from  C.  and  u- 
agiu  liii  lenn  lo  T,  aa  ■  trutt^e  I'ar  M,  iba  on-ner 
of  the  fquiiy  of  redamplioa.  Tbra,  bj-  anoiber 
dwd.of  (bawoieiliic,  M  gnnu  an  anuuilr  (o  C. 
ud,ioKcunit,1',  b;  (be  direction  of  hl.'auiti 


Htkl,  dial,  Bodsr  tbaae  c 
pp  nil  not  be  coDBidi 
purpOH  of  pioErcling  C' 
liltral  wcuTilj  ;  lod  tlist 
in  vnj  rnpecl  prior  tc 
wti>£H),  Mua  an;  pari 


of  J 


tbe 


!«  for  C : 


^uinbtance  of  B 


profits  cnn 
-     .  ,  '""''y-      ?""¥ 

'.  HVyb,  and  Parry  t.  i'urrj,  6  Lhw  J.  Clisnc 
I?«,  ».  d  8.  &  S.  369  1  and  see  furrj  ..  Puny, 
nd  Pm,  1.  JijiMaA,  1  Law  J.  Cbanc.  IGl. 

A  nwitgt^  of  ■  iMsehold  bouse  gare  up  Ihe  in- 
dMHTeof  leaaa  lo  hU  moilgagar,  in  order  tbat  it 
>igbl  Iw  ■hawn  lo  an  iotendisd  purcbiacr,  wbo 
wiibtd  te  Mt  ^hat  the  cocenaots  in  it  •rerr  ;  tbe 
wmgagor  concMilad  fiom  ilie  puicbaaer  the  fact  of 
tbs  niiieoca  of  an  incumbrance  on  Ibv  property, 
ud  pTodiiCid  (be  lesae  lo  bim,  and  left  it  in  hia 
pOMMuon  ;  wilhiDawoeb  aftenvaidg,  tbe  purcbasei 


oTlliaai 


aofU) 


'"E»ge  i 


e  solici 
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nbrancer  had  no  notice  of  iba  prior  cbnrge.    //ur- 

(D)    REDl^MPTiaN. 

icknowledBDienl  of  morljage  title  witbin  twenty 
ira  of  bill  filed,  mainiaina  tba  equity  of  redemp- 
I.     Ho^lt  T.  Htati^,  G  Mad.  181. 
K    mortgagor   *ill    be   entitled     to    redemption 
linat  a  mDrigi)|ee,  wbo,  after  more  tban  tReat/ 


t  )ie 


■t  ibe  first  mottgBgee  against       enleri 


all  along  Co 
.     i:'ur»n-v.  Cr, 

Ibelifetinooflli 
le,  will  bar  tbe  I 


w  J.  Cbsi. 


ion,  after  twenty  years  quiet  possession  by 
:i^Fe,  tbat   tbe  equity  of  redemption  liis 
been  leRslly  conveyed.  Camut  T.  Dangles.  I  MClel. 


equity  of  redemption,  join   in  convejiug  premises 

cnmbnnce  as  ■  subaisting  mnrigage  at  ibe  time  of 
(be  conveyance ;  if  U'a  title  to  tbe  equity  of  re- 


imptioi 


r>  fiol 


y  redeem  will 


Capnrr.  1  Law  J.  Cbanc  178,  a.c.l  S.^  S.  ;>4r. 
In  a  bill  for  redrmption  against  a  mongugea, 
led  to  be  in  possession  witbout  acknox  led^ent 
1  morlgai^  title,  it  ia  not  aecesairy  to  allege  tbat 
:b  possession,  without  acknowled^ineut  of  tnorl- 
;e  litle,  bas  not  been  for  tweoty  years.  Gran 
Kieholli.  i  Law  J.  Cbanc.  1 18. 
Husband  and  wife  murlgagi  tbe  wife'a  freebold 
'  a  term  of  years,  resriring  the  equity  of  redtrmp- 


.fterwarJa  a  fineisleriad,  pursuant  to  Ibis  corenaul, 
and  tbe  buahand  releassB  tbe  equity  of  redempiioa  : 
Held,  tbat  Ibe  equity  of  redemption  waa  Isllrn  out 
of  tbe  trifr,  and  that  she  baa  no  rigbl  to  redeem. 
i{KWT.;/if*i,4Ls«J.Cbanc.8i,  a.c.)(S.&S.403. 
1  mortgage,  had  been  long  ai 


reyed 


D  sell  ai 


of  lie  mortftaiM  daposed,  ibal,  in  an  interview 
■bicb  be  bad  bad  before  tbe  complelion  of  ibe  pui- 
ebaie  iriib  tbe  aolidtor  of  ibe  purchaser,  be  bad 
iiformid  the  latlrr  tbat  a  client  of  Lis  was  to  re- 

Xd  kad  nqueated  lo  baie  notice  of  ibe  lime  when 
Ibenoaey  was  lobe  paid;  and,  ibougli  ibesolieilor 
of  Ibe  purcbaaer  deniwl  tbat  any  such  inleirieir  bad 
UksB  plate,  before  tbe  compleiion  of  the  purchase, 
» ji"!  P"  1  verdict  iu  favour  of  ibe  statement 
iDtdson  ibat  point  by  tbesoliciior  of  the  oiorlgsgor : 
Held,  llai  tbe  mongegeu  was  out  lo  be  poslponi'd 
W  the  poicbaser.  Aloilmti  v.  L'«7>er,  9  Ruas.  19S. 
Wbtn,  by  tb*  coHlom  of  a  manor,  no  time  ii 
UBLIcd  fcr  presenliDg  surrt'ndtTH  of  copyboldera, 

lollsd  until  long  sfur  a  subsequent  incumbrance, 
will  not  be  potponsd,  although  the  auhsequent  in- 


the  proceeds  to  certain  purpoaes  which   h^d  hei 
long  since  a/fectuaied  ;  Ileld,  that   ihe  truatee  f 


apply 
for 


eniiiled  to  redeein  tlie  mortgage,  lie- 
iniplofimejeBt  by  a  mortgagee  isnot  proof  aa  against 
lim  Ibat  the  title  to  Ihe  equity  of  rrdemption  ia  in 
:he  person  from  whom  he  received  it.  Oil'tn  v. 
Ffiir)c,4Law  J.  Cbane.  S(n,a.  c.  «  S.  Sc  S.  bUO. 

Husband  and  wife  morlgnge  tbe  wife'a  eatate,  for 
:be  benebl  of  ibe  husbaud  ;  alter  tbe  husband's  death, 
die  wife,   being  bis  personal  represents  tire,  paya 
iFTrat  of  ibe  mortgage  during  ber  life :  ber 


itilled 


ll-ilki>iu„  ■ 


lasigning  the  mortgage,  and  the  huebind 

d  to  pay  Ihe  money,  snd  during  his  life- 

by  psymeiita  cooaideiably  reduced  (be  debt. 
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and  bj'  will  diipowd  of  the  premiua  :  HcJd,  thM 
iiltliou^h  then  might  ba  no  ict  done  bj  him  laffi- 
i:[t!Dt  to  induce  thii  chkttal  into  pouenion,  jat, 
haviBg  icud  u  if  he  were  penuaded  (hit  it  WH 
liiH  own,  than  «ii  in  eqnil]'  on  tha  psrt  of  hi*  ei- 
Ut«  to  be  Taimbunad  tha  pajmanta  mide  Id  bii  Ule- 
(inie.  Upon  ■  bill  bein;  Sled  bj  hii  widow  to 
redeem  :  Held,  that  it  ought  to  ba  on  the  tenm  at 
llio  buibind'i  family  being  pemiilied  lo  stud  in  the 
place  of  the  mortgage*  to  the  amoimt  bj  whiob  tha 
liuabeid  had  ndueed  the  debt. 

Where  raonar  i*  paid  off  bj  indJTidnali  Dot 
liaving  an  ■baolate  p«nnanant  inlereat  in  the  pra- 
miKi,  th*  Court  will  be  influncad  bj  their  inten- 
tion.   Put  r.  Put,  1  Turn.  183. 

Teotnt  in  tail  in  remainder,  after  a  preceding 
HBllte  for  Jife  and  eetetaa  tail,  pi^i  off  a  mortgage 
during  the  continiuuica  of  tha  pnor  life  ealtte,  and 


akea  an  auignment  of  a  term  bjr  which 
secured  ;  iftenrardi,  be  comae  into  poiaeeaion,  and 
iliei  without  Bufferini;  a  racoiarf,  when  the  re- 
iDBindan  over  take  effrct :  Ha]d,  thlt  the  mongage 
IS  a  lubeiiting  chsTge  for  tha  banafit  of  bii  persond 
.istit*.  Wimwll  V.  Wigalt,  *  Uw  J.  Chauc.  84, 
u.  F.  S3.  &S.S64. 

A  redemption  or  foraoloiure  cannot  take  plaoe 
imleM  the  paitiea  entitled  to  tbe  whole  of  tbamort- 
faj^e-moneyare  berorstheCoait.  PalmirT.CarlnU, 
I  S.  &  S.  4«S. 

A  mortgagee  devisee  tha  tnortgaged  pramiaaa  to 
iruileeaupon  eartain  truata :  to  a  bill  for  redamp- 
tion,  the  tntiiU  f  u<  IruM  mnet  be  parties  ;  and  it  ia 
not  enough  to  bring  before  the  Court  tbe  trusteea, 
lu  whom  the  Ifgil  aetata  ia.  Oj*uonn  f.  Ftllmiii, 
.>J.Bw  J.  Chanc.  t9. 

Where  a  teetator.  who  waa  ■  morlgigee,  dariiad 
.ill  the  real  and  residue  of  hi*  freehold  and  copf  bold 
.'sialae  in  posseiaioo  or  rereiaioa.  together  with  all 
Ills  goods,  chattels,  &e.  mortgages  and  debts,  to  ■ 
ii'^slea,  subject  to  the  pajmenl  of  his  debts,  ice. ; 
md  also  appointing  th*  tei^atee  aiecutor  of  his  wilt  i 
Hold,  not  10  hare  therabT  devised  the  legal  estate  in 
iho  marigagad  preimaea  to  auch  legatee  ;  and  that 

to  hia  heir-at-law;  beoiuaa,  although  iha  word*  of 
Mis  deriae  would,  standing  aloua.  baia  been  snffi- 
lic-nt  (0  biia  carried  tha  legal  estate,  tbe  mortgaged 
iiiimiaea  were  subject  to  the  payment  of  debts; 
IK'Id.  iherafore,  on  a  bill  Glad  for  a  le-canTejince 

it   tbe    mortgaged  premises,  on    payment   of  tbe 

iiooey  ramiining  due  on  the  mongage,  that  the 
.ii'lr-at-law  of  the  testator  waa  a  neceassry  party  to 
:l>i'  re-conrejano*  of  the  eatite.  5t'i>tiMr  T.  Jarmen, 

III  Price,  7B. 

(jucrt,  Whether,  where  a  bill,  filed  bv  plainliffa, 
of  vbom  some  are  infants,  a»k*  to  set  aside  a  mort- 
■;i^e  aa  frmudulent  and  Toid,  and  the  Court  ia  nf 
iipiniDD  that  the  mortgage  is  valid,  a  deorea  can 
properljr  be  made  in  lunh  a  suit  for  the  redemption 
»f  the  mortgage  T  ifartfmi  v.CKiptr.X  Ruaa.  19S. 
The  Court  of  Eichequar  will  not  interfere  under 
■.hf  7  Geo.  t,  c   to.  upon  an   application  by  the 

iiarlgagoi  to  compel  the  mor^agKe  ID  re^conveythe 
:iii>rtgBged  pramiaee,  wbeie  the  right  to  redeem  is 
'.Imputed  upon  the  s&dsiita.  GiwHilUd.  FiAtrv. 
'U.inp,  1  Y.  h  J.  S44. 

When-,  in  a  snit  for  rademption,  tha  Master  ia 
-Tdered  to  inquire,  whether  the  delradulB  have 


-FoKECLOIUIte). 

treatsd  the  premises  ns  a  mor^ge  title,  he  ii 
confined  to  the  consi  l.r.iiion  of  the  particular  m 
gage  title  atated  in  i:..  bill. 

If  the  defendants  i),iiib,  tint  his  coosiden 
ahould  he  so  confibed,  the  course  is  not  by  en 
tions  to  tbe  report,  bui  hy  rp-bmring  Ibe  decn. 

Stmbli,  Id  sucb  a  cusp,  the  Court  will  not  li 
tbe  inquiry  to  the  tule  stated  in  the  hill.  ■ 
other  titles  are  discluseil  in  the  answer.  Prk 
CcpiuT,  1  Law  J.fjhane.  178. 

(E)    KORECLOSCR.. 

The  power  of  conrla  of  equity  relalira  tot 
closare  is  not  elteided  by  the  7  Geo.  1,  c 
Pretdv.  NuU,  1S.&S.  :>lll. 

A  mortgagee  of  part  of  an  estate  is  noteatiUe 
file  a  bill  of  farecloBUrp  for  that  part.  Ptimt 
CarliiU,  1  S.  &  3.  4:^3. 

On  a  bill  by  a  mOTlga)^ee,  where  the  pannn 
the  mortgagor  of  the  money  secured  by  lbs  ■ 
gage  dead,  is  not  put  in  issue  by  ihe'uiiirer, 
mortgagee  need  only  \-tn\-e  ht>r  mort^i^  d«eil, 
ia  not  obliged  to  provi-  nho  the  pavment  uF  Ibc  i 
■ideration.     ATinM  v.  Vdian,  4  Law  J.  Chanc.  I 

Upon  a  bill  of  fo'-.  lusufe  sfrainst  an  inbil 

ordered,  nor  any  odjcr  decree  than  tli*  OM 
decree  of  foreclosure  mnJe,  unless  fay  (becoBKS 
tbs  mortgagee.  Adlnmv.  rirarn.SLawJ.ClHM. 
QuAtv,  Whether  a  mortgagee  of  an  eiuti 
Jamaica,  who  has  obtained  a  bill  of  foreeloiot 
this  OQuit,  i*  entitled  to  a  decree  for  silc  of 
ccording  to  (lio  Inwa  of  tbe  colony. 


An  injuncti 
of  a  Weat  India  eeio' 

Court,  after  a  decre. 

Btck/BTd  t.  KlOibk,   I 


'Bin  them  Iron  | 


TH,  pending  siee;>t 


Where,  in-asait  of  Torei 

to  tbe  Master'a  report.  _._  

allowed,  and  after  tiif  tini«  Kied  by  the  npon 
the  payment  of  the  iiLnrn'v,  the  plaintiff  UffOti 
wilh  the  defendants,   niih   respect  to  iha  pajT 


1  Law  J.  Cbano.  l^'? 

the  delivery  up  of  ih. 
to  the  mortgagee  iu  r 
that  the  mortgagee  h 
forecloaed  of  sU  ri;,-i. 


■e  of  del', 


of  the  I 


money  aud   interest, 

decree.      IFittman  v.  ir,,(,',im;,  I  V.i  J.  117- 

Mor^^gors  ahouli'  :t|<i>ly  lo  th«  Court (o  lian 
lime  appointed  for  ]  tiL^ut  of  tbe  priucipil 
intereat  enlaiged,  m.lil  eicepnoDS  takes  Id 
Master's  report  in  a  h:iit  kir  fari^clodure  are  di^< 
of.     ReiiHittr  T.  C^CT,   ,  l  S.  ^-t  S.  S6+. 

A  motion  toaolar^  '  tlj,>  time  for  foreclosiag.i< 
a  motion  of  courar,  ili'iLHi^^h  the  interest  and  e 
ba  paid  up.  But,  in  .^-ifral,  if  tliere  is  noopp 
tion,  the  Court  will  ;:rjut  further  time.  Qwiili 
Knight,  a  Pries,  6S0. 

A  hrvt  apptioation  l>v  a  mortgagor,  loetilaiga 
timegiveDfaimtoredeem,  refused  ;  no  reason  b> 
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uupwd  whjilMinoiieT  wM  not  ta  b«  piidMi  the 
day  6ied  bj  tlia  npoit.  Ntnny  i.  Edwardi,  6  Lav 
J.  CbiDC.  10. 

Oa  1  bill  of  forectonm,  m  order  being  obtaiaed, 
eiiliij:iig  tha  payment  of  tha  piinoiptil  ntonej,  on 
(ODditiDB  of  tba  iDtcreit  beiog-  piid,  tba  darendint 
naglccIiDg  to  paj  tbe  intenil,  lb*  pliinliffohluDSd 
tba  uHnl  deciaa  abioliita  u  of  couna.  Jcntt  r, 
Brttrti,  1  M'Clal.  Sc  Y.  567. 

Hi*  pqaity  of  redamption  of  ■  mortgiga  in  fee 
hmring  bm  eooTeyed  to  truataaa,  npoa  Irnit,  to 
lall  md  paj  off  inoumbrinoea,  and  divide  tba  nr. 
plua  imoDg  poraau  ipecified  in  the  dead,  wbicb 
coBlaioad  •  proTiao  tbit  tba  rpcaipt  of  tbe  tniateea 
■liODld  dJKbarga  tba  purchuer:  Held,  that  thiidid 
not  aoibla  tba  tnuteaa  alone  to  dafand  a  bill  of 
(ineloiDTe,  but  that  tba  mtuit  f  ua  fruit  vera  ne- 
amnj  partica  to  iba  init.  Calvtrlty  v.  FKelp,  6 
Mad.M9. 

Msngigaof  J  W  (o  B  and  D,  laaecurs  f,500l.and 
inlaraat,  and  la  an  additional  iceuri (7  ■  mortxi^ 
bj  J  W,  M  pQrcbaaed  tba  pTeminQI  mor^agad  by 
J  W,  aubjecttothemorlgagB.  Bill  of  forecloaure 
agaiBM]U,iiid  tbe  rapreaanUtiTea  of  J  W  to  fore- 
clot*  iht  tiro  mortgagaa.  It  was  decreed,  tbat  in 
eaaa  M  thmld  redeem  tbapliiDtilf,  and  tbe  premieei 
Bortgagad  by  J  W  aboiild  be  convejed  lo  H,  and 
ikaae  mongagad  bj  J  W  to  tba  rapreaeDtatiiea  of 
J  W.  Bm,  in  caia  the  repreaanlatiTe*  of  J  W 
•bnld  irdtam  tbe  plaioliS',  ths  premiiaa  compriiad 
in  Bleb  of  the  mortgagaa  ahould  be  conrejed  to 
tbnn,  nd  in  cue  of  failnie  by  M,  or  tbe  rapreaenta- 
lirn  of  J  W  to  Tedeam,  that  to  the  parliaa  abould 
•tud  fcirKlMad  as  to  all  tbe  mortgaged  premiiai. 
BttkiU  r.  ViekUtha-iti.  6  Mad.  199. 
(F)  Ac(WDF<Ta. 
IfaBOrtgigaeTeceiTingtheraDtaofa  mortgaged 
■lata  aflar  hie  debt  baa  bean  aaliefied,  does  not 
imnadialaly  pay  tbem  oTar  to  tha  mortgagor,  bnt 
maiaa  ibaai  to  hi*  own  uae,  be  i>  arailing  bimialf 
(faoihar  man'a  money,  and  ought  to  be  charged 


for  it  daring  a 
Sfsr^il  *.  Can 


uldni 


a  been 


ined  far  ii 
3  Lair  J,  Chanc  57. 
mortgagee  waa  alio  a  partner— Th 
Conrt  datannined .  that  nodrlihatanding  an  a^e 
nent  aa  10  maoageiDent,  and  which  Iran  than  liti 

Eiting,  the  mortgagor  coald  not  be  eicludfd  froi 
>*ing  aeootmta  dnly  kept,  and  being  Hllon-eil  con 
comitantnecMatotham.  fiattf  y.  II'dpiJ,  h  .1.  {^  w 
559. 


ntbeoT 


minK  h 
in  fiivo 


of  (bo 


«iUi  iaiarn 

,  Annual  reals  are  directed  on  an  account  of  occa- 
piIiaD  ml,  aa  wall  as  on  an  account  of  ranti  and 
^la  receirad. 

After  tba  lima  ia  aseertainad,  at  which  the  mort- 
gage dabi  of  a  mor^gra  in  poaaeaaion  wla  paid  off, 
Onnal  raata  from  that  dale  will  be  made  in  tbe 
■ccc^nilBagainat  Lin,  though  rae(i  were  not  directed 
by  the  praTiODi  ordara  and  decreaa,  under  whiob 
ueaa  aocoonta  war*  taken.      H'ibin  T.  Mtuc^,  1 

A  mortgagea  who  ii  mwaly  in  poaaeaaion  for  the 
popoB*  ofaaiiafying  hia  demand,  ia  not  jualified  in 
paying  any  aurplua  orer  to  the  mortgagor,  after 
■wiea  fitin  a  piioiincnnibrancer  not  to  do  so. 

And  if  each  a  njortgagea  recaivea  mora  than  hia 
dabI,  and  ratnina  tba  anrploa  (or  a  conaideraMe 
panod,  be  will  be  ordered  to  pay  it,  with  ialerett 
aa  Ika  amcont  at  tbe  rata  of  4  per  cent. ;  for  the 
Cow  will  not  allow  5peroanl.  unleaa  a  Terj  alrong 
caae  be  made  out  againattbe  party,  ^rtkjrtcm  T. 
Btmti,  M-Clal.  149,  a.  c,  13  Price,  S53. 


pirmental  anit  to  an  accoant  In  be  (nken  aa  btlneen 
tbe  executors  and  mortgagees,  Kr.  to  the  (imc<  of  tbe 
death  of  the  devisor,  d  ism  issin<;  tlie  bill  sail  re^rarda 
the  intereat  of  the  deriaaa;  for  the  deviaep  is  1 
neaeaaaiy  party  to  tbe  aocount.  Itulanili  v.  Laiauche 
tHligb,  b67. 

(G)  Costs. 

A  Bubaequentmoitgagaa,  wLo,  ia  bis  answer  to  a 
bill  of  foreclosure  by  apriorincumbrancsr,  Uiscluinis 
and  oflen  lo  aaiign  on  having  liia  costs  paid,  may 
be  broagbt  to  a  bearing,  and  will  not  be  allowed  iiia 
coata.     Land  y.  Wood,  1  Law  .1.  Cbaoc.  89. 

]f  tbe  dsriaee  oflanda,  subject  lo  the  payment  of 
legacisa,  mortgagea  tbam .'  upon  a  bill  filed  by  the 
legalees  for  Ibe  jnyment  of  tbair  legacies,  ilie  mort- 
gagee ia  not  entitled  lo  hia  coata  aa  against  the  legn. 
teaa.  Anm.  3  Law  J,  Ghana.  1 41 ,  a.  c.  as  fihaekU- 
tan  T.  ShaekUun,  3  5.  &  8.  Mi. 

A  mortgagee  in  poaaeision  for  tlie  purpoae  of 
aatiaTjing  bis  debt,  ia  entidad  to  coau  Incurred  by 
him  in  that  capaciCy  :  but  that  ruin  does  not  apply 
to  a  oaaa  wbera  ha  baa  bean  overpaid.  Arcliilmran 
t.  Bum,  13Fric*,  353,  B.C.  M'Clel.  U9. 

In  a  auilto  redeem  a  mortgage, coals  of eiceptioDS 
allowed  to  a  report  of  imperlini^nce  in  an  examiiia- 

Ballv  r.  WiUiaBU,  1  M'Ciel.  &  V.  ," 


dafen 


I  Ihe  c. 


at  mortgagee  to  be  laxcd,  ha  will  bi 
to  hia  coata,  though  it  appears,  at  Ihe  be 
further  direcliona,  that 
Ibe  connenoement  of  tbe  suit, 
up  an  improper  defence.  WiUai 


m  debt  w 


hualji,  1  Kuss. 
lib  the  eipenie 


mortgage. 


who  baa 


aUoared  ir  .. 

nbalitnted  for  decayed  ol 

Ik*  saw  ereetionB  nould  be  01 


BiUkMt,  6  Law  J.  C.P.  at.  s.  c.  5  Bing.  160. 

MURDER  AND  MANSLAUGHTER. 
If  a  man  encooragea  another  lo  murder  himself, 
md  ia  pniaent  abetting  bim  wliile  bo  does  bo,  eucb 
■urn  T.       paraon  ia  guilty  of  murder  as  a  piincijiii!. 

Iflwoancoungaeaeb  other  lo  murder  ibemaelves 
■rill  be       togelber,  and  one  does  *o,  and  the  other  fails  in  the 
atlemptupon  himaair,  ha  is  a  prinnipal  in  (be  mur- 
der of  the  other. 
But  if  it  bennoartainwhelberlhodecaaaed  really 


A 
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kill'il  liimaelf.  or  wbelfaar  be  cbids  to  hi*  ileBlh  by 
m\l,  it  will  not  be  niurd< 


DyUH.  1  R.  &  R.  CC.R.  513. 

Iftico  prnom  qu*rrel,  and  preriou*  to  th«  fight, 
in  cool  luomeDti,  ODe  of  them  dnn  his  koifs  and 
Ktab  hiiBdremry.iliB  murder,  if  death  aniue.  Bui, 
ir  the  Sglit  liiTB  bean  eommeuced.  and  oae  of  tbem 
rin^^  himMlfoTerpovered,  and  eDJeavour  to  escape, 
hui,  upon  being  OTerulien,  Uka  bia  knife  and  atab 
ihr;  other,  it  i*  only  inanalaugblar.  Rtx  v.  Kttial,  1 
C.SiP.  437.  [Park] 

An  ioq<iieilioD  for  murder,  charging  thai  (he  pri- 
soner upon  a  nev-hom  hmale  child  did  mike  an 
as>su1[,  and  the  aaid  cew-tMrn  child,  with  "  bath 
lipr  binda,  in  ■  certain  piece  offlanael,  of  no  valiie, 
Then  and  lher«  feiODioualr,  wilfulty,  and  of  her 
malice  afore ihou gilt,  did  wrap  np  and  fold,  by 
means  of  which  aaid  wrapping  up  and  folding  the 
aaid  D«w-honi  female  child  in  the  piece  of  flanoal 
aforeiaid.  ahe  the  aaid  new-born  female  child  waa 
thea  and  there  auffocated  and  amoUierad,  of  which 
aoid  luffoCBlion,"  &o.  aba  inilantly  died  i  it  good, 
ullhough  the  itiquiaiiion  doea  noi  go  un  to  alien 
ihal  the  flannel  was  folded  aver  the  ohild'a  mouth, 


e  like.     iUi  t. 


lagpni, 


A  party,  cauaing  the  deaiU  of  »  child,  by  gii 

tender  age.  ia  guilty  of  inansl.uabler.  /(uv.J 
liu,>a&  F.«ll.  [Vaughan] 

A  man  by  driving  K  curt  at  a  furioua  nie.  i 
withstanding  he  calli  to  u  person  to  getonlrf 
way,  yet  if  tie  peraon  te  killed,  is  guiliy  of  a 
alaughier,  tliough  the  parly  who  vaa  no  oitr ' 
drunk,  and  miKl't,  if  be  lja.t'b<-Eii  sober,  h»e  aa 
from  the  accident.  R«t  v.  Walha.  1  C.  8;  P.  3 
[Garrow] 

The  l«a|{tb,  depth,  or  breadth  of  vrouadi  dccw 
inga 


;  for 


'a  death,  I 

aurder; 


Qcdiateiy  after  ihs  noundlDfi 
iaaible.  H«I  v.  M«rUv.  1  K,  .\  M,  C.C, 
llie  Court  will  not  arrest  a  judgment 
dioa  upon  an  icdiGtaieiii  of  murder  bi 
ith  atonaa— on  the  grounds,  first,  thai  [ii 
ef  alone*  are  not  apecified  lu   the  indicim 


ondly,  I 


r^z 


:iC.&P.414.  [Vaughan] 

A  aeriant  employed  to  guard  bis  m> 
iniaea,  ianotjuitihed  in  shooting  at,  or  i 
any  way.  penona  who  may  coma  into 
iniasi  eren  in  the  night,  and  though  he 
enter  in lo  hiamaater^i  hen-rooat,it  being  incum- 
bent on  him  to  take  meaaurea  for  apprehending  them; 
but  if  be  conceirea  hia  life  to  be  in  danger,  he  ii 
juslified  in  abooting  any  paraonwho  may  cauaelhat 
impreaiion.     Riz  r.  SeuUy,  1  C.  &  P.  319.  [Gar- 

If  the  lerrant  of  the  owner  of  property  find  a 
jiarty  actually  committing  an  oftence  againat  the 
»lol.  7  &8Ceo.  4.C.S9,  (the  larceny  acl)  and  ap- 

tiking  Ibe  party  to  a  magiairaie,  such  party  kill 
Mm,  this  will  be  murder  ;  but  if  the  aerraol  cicArr 
did  notaee  him  in  the  actual  commiaaion  of  tbe  of- 
fence, er  be  taking  him  to  any  other  place  (ban  be- 
liire  ■  maglalrate,  ii  will  not  be  murder.  Rtx  t. 
Cbt™.  3  C.  &  p.  397.  [Vaughan] 

If  game-keepera  attempt  to  apprehend  a  gang  of 
"i)tbl  poacher*,  and  one  oftlie  game-kaeperabeahoC 
liy  one  of  Iho  poaclisra,  thia  will  be  murder  in  all 
tlie  poachera,  uniesail  be  proved  that  either  of  tbem 
'"pirated  Limaelf  from  lbs  rest,  ao  as  to  shew  that 
!.»  did  not  join  in  tbe  act,  Rii  r.  Edmiadl,  3  C.  & 
!■.  ,190.  [Vaughan] 

Where  game- keepers  had  aeized  two  penona  who 
"■I're  poaching  in  the  night,  and  thay  (having  sur- 
rendered) called  to  a  third,  who  came  up  and  killed 
fine  of  the  game-keepera :  Held,  murder  in  all, 
ibOBgh  ths  two  struck  no  blow,  and  though  the 
Kame-keepera  had  not  announced  la  what  capacity 
ihey  had  apprehended  tbem.  Rti  v.  Wiihariu,  3 
C.  &  P.  394.  [Vaughan] 

If  a  man  attempting  to  make  an  illegal  irreat  be 
killed,  the  crime  will  be  manslaugblar,  though  lbs 
priKmer  anna  bimatlf  with  a  deadly  weapon  pre- 
vious 10  auch  attempt,  if  the  prisoner  was  in  luch  a 
xiluation  that  no  escape  could  be  efleoCed.  iiai  v. 
Thosqntm,  1  R.  &  M.  CC.R.  BO. 


and— stnUi— thirdly,  that  the' sen te ace  loitgn 
extent  being  ungrammsti cully  consiructed  ii  tl 
part  of  tbe  indictment  vhiih  relates  to  the  ami 
of  the  killing,  is  no  aupport  to  the  appliciiioB,  bk 
if  it  shew  tbe  manoei  in  whiirb  ibe  oSata  a 
committed,  it  will  luffice.  lUi  y .  Dak,  IS  fdi 
171,  s.  c.  1  R.  &  M.  C  j:.R.  5. 


MULTIFARIOUSNESS. 
[Sea  PtEitDlNa,  ud  Fracticf:,  ik  EounT.] 


MITINV. 

bought  grlevanc.s, 
in  awsy  with  tlie  shi 

effect  1  ranill  ii 
redrai  of  "bu 
ili^ueb  withmi  1 
i,,or.oc™i.it; 

icl  of  piracy,  is  an  offence  Kitliiii  1 
1.  7.     Her  V.  Hailingi,  I  Ii.  ..\  SI,  C. 


NAVIGATION  LAWS. 
[See  Siiip  ac^I  SiiirpiNc] 

forewith  the  rigbta  of  others.  Le  LnuJi.sDoJi.t 
Where  a  declaiation  on  Ilio  4,'>  Geo,  3.  ib»  Ni 
gation  Act,  charged  the  oivuer  of  a  eliip  mtl 
g'ging  to  lake  on  board  muce  persons  than  ilia' 
—It  waa  bolden  to  be  aupporied,  hy  proriaf  B 
peraons  were  on  board. 

iDformaiioDS-Tor  penal  tifs  for  breach  of  Dsripi 
law,  are  not  to  be  conaidereil  us  informatiou  la 
tom  actions,  merely  penal,  therefore,  trhan 
juiy  found  >  general  ireidict.  Khich  waa  taken  o 
delectire,  unsupportable  count,  the  Court  sufle 
it  to  he  entered  on  another  cQuat.  Aiiamiy  Gen 
*.  Few  LlAli,  10  Price,  9. 

A  eargo  of  American  Sour  waa  brought  from  Ai 
'  ""  American  abip,  ii        •      •  ■      •     '  i^- 


.»l,u 


NE  EXEAT  REGNO.— NEW  TRIAL— (Whebe' 

(A)  W 


■Dd>T  IS  Geo.  3,  c.  6,  ,.  3,   unci  45  Gen.  S, 
>D<i  6  Gao.  4. 


Ilitt  the  tnatltr  wnt  friui 
ijT.  [Sm  S  Geo.  4,  c.  44 
nptiling  tli<  iboT«  *ctg.] 


NE  EXEAT  REGNO. 

The  Court  will  not  gram  n  n(  iiealref 
■  dmitDd  ftoB  oiM  niuallr  reiident 
Cvrrj  T. ,  I  Keo.  Ky. 

A  writ  of  ii<  timt  rtgna  cannol  ba 

bntband  ii  oulof  tb*  jurisdiciion.     

1  Uw  J.  Chum.  1S9. 
Wtilol  w  tiiat  Ttgna  granted  n^i 


(.)  I;,  g^,frol. 

When  ILb  Court  sea  that  jaatice  baa  been  dons 
between  tbe  pirtiea,  Ibey  will  not  grant  a  new  [rial. 
Abhvlt  T.  Young.  1  Law  J.  K.B.  V). 

Facli  wbieb  were  pioToablo  before  tbe  jury,  can- 

A  plaintiff  cannot  be  permitted  to  take  the  cbince 
of  a  verdict  by  going  to  (be  jury,  reierring  to  bim- 
»ir,  incase  of  failure,  tbe  eiperimenl  oF  applying 
to  tbe  Caurt  for  a  new  trial,  by  producing  Bflidariti  lo 


In  a 


it  for  ipeciEo  perrormance  by  ■ 


■itof«u.         „  ^ 

purcliuer,  nnleta  the  (!ourt  deemi  it  quite  clear  ibat 
(Ik r«  But  be  m  d>cr«e  for  tbe  upecific  perfonnance 
of  tbe  omtncl.     H«rrji  r.  M'Ntil,  t  Kuu,  604. 

Ei/urtfipplicttioM  for  arili  nfvt  tital  rtgni;  in 
die  court  of  tbe  Via  Chancellor,  are  to  be  made,  for 
Ibefelure,  >l  tbe  eooiDiencemrnt  of  tbe  aiitiugs  of 
tlieCoii«.init*«dofititHriBiDg.  lirg.  Ctn.  I  Low 
J.  Chine.  6a 

'  obtained  upon 


IB  filed 


n  illidaiit  ntde  before  tlie  I 
Utd.tTG. 

Writ  of  w  (reel  regno  grant 
wilWlMMiea.Briertiie  appear 
mmi  r.  Snelair,  1  Jac.  346. 

A  court  of  eqnitj  on  writs  ( 
ceedi,  litli  reran]  to  hail,  b\ 
cewliagaatlaw.    Pm^rllv.1 

Tbe  CoDit  refrwd  io  qua: 
Hpia,  atihougb  obtained  for  a 
Tenill  ..  Taylor,  I  Uutn. 
Chase  139. 

WiereawritofMaiMtrr; 
ofi  Ipgttee  againai  *n  eiecuti 
for  tbe  wbole  aum  which  is 
pliintif,  but  to  otbar  peraons 
I  Tiiim.  100. 


NEW  TRIAL. 

[SeolHti*, Pbactice, »nd  V*r; 

(A)  Wheheo«ahtedokiief< 
(.)  I„g«„rcl. 

(t)  AgthU  EvKlenee. 
(J)  OmiabmandTgrctiBni-J 
^tMW*  b/  H'jItinKI. 
(()  SdrpTUf. 
(/)  Mudir«ctun. 

(B)  Motion  for. 

(C)  Cmts. 


DiOHT,  len— 1B° 


It  be  marlied 
only  to  tbe 
rll  r.  T,!,U. 


rial.     Carroll 
indefendnd 


dofendan 
rtoflli 


amount  of  th 


in  payi 


K'n/,  fiLaw  J.  C.P. 
If  a  cause,  tbrough  tbe  negligence  of  tbe  alter 
be  tried  aa  an  undefended  cauie,  tbe  Court  will 
grant  a  new  inal  on  an  affidavit  ofa  good  def( 
unleas  there  are  atrong  clrcumsUncee  in  tbe  cai 
induce  tbem  to  do  it,  .^ndreiri  v.  Fraiicii,  1  La 
K.15.30. 


Wil- 


b1  grand 


ike  up  time.  Blibough  it  wag 
iried  «f  York,  in  the  ahaenco 


Doc.l  Uw  J.  K.B.  1  = 
A  cause  iL.ing  be,.n 

allliougb  at  that  lime  the  briefs  liad  not  been  deli- 
vered to  couniel,  tbe  Coart,  upon  its  appearing  ibat 
tlir  defendant's  ittoniey  had  offered  to  pay  tlie  ne- 
cesiiry  eipensea,  if  the  plaintiff's  alloniey  would 
■Kain  enter  tba  cauae,  granted  ■  rule  for  a  new  trial. 
t.  Frilh  r.  HBUrwarlh,  1  Law  J.  K.B.  107. 


TlieCou 


found  agai 


« ill  not  grant 


in  the  f 


a  indicted  for   perjury  in   tbe 
ly'iric.  4Bing.  661. 
idictmeni  for  perjury  bas  been 
.tocMei.  fid  V,  J'orifr.aCliit. 


linlesfl  an  affidavit  be  produci 
ceasful  p»tty  was  taken  by  aurpi 
of  tbe  witnesses  ia  no  ground  for  a 
V.  .Sionsiirfj,  3  Uw  J.  C.P.  1. 

A  new  trial  will  not  be  grand 
jury  bare  found  ■  bill  againat  I' 
Bud  otbera  for  a  eonapiracy  to  i 
tbougb,  as  it  was  abenii  that 
taken  by  surprise,  tbe  Court,  i 
psying  costs,  granted  a  rule  iiiri.  Thi 
»«.(,  t  Law  J.  C.P.  *.  s.  0. 1  Bing.  ! 
Ho.  339. 

t  Y 


NEW  TBtALr-(Waui 

!)>ip<nBd.Ar  asnrtrUltbu  tb«  judge  »bo 
'  .1  «iua  »n  riwi  J  bii  dunlulactiOD  u  to 
:  .-(.  Jl'lmT.  Dnlr,  I  U-Cla1.&  Y.  113. 
.>.>-  tnal  will  bM  bs  gnalnl  Ob  thii  gmaiid  of 
i.L  torr  «ikl«im  iIoihi,  allboBgli  tlia  judge 
rli»  jorr  eoBlnrj  to  tbrii  fixlmg.  Syragat 
.    (.tCbitrtl. 

Lt  fund  kit  bu  obluBad  a  lenhct  in  ■  p«ni1 
ibe  Court  will  iMt  gnni  ■  naw  trill,  □□  the 
.  tlwl  Ika  Tcrdicl  wu  coatniy  ra  the  judo's 
111,  ud  ToaBiled  OD  iiiiiMike,  irtbe  joryhitTe 
f.iBdaeted  themaelTea.  RnHgnr.  Ellrrirfgf, 
i.  -.'73. 

,-:i'  t  judge  direct!  the  jorj.  (b«l  tbcj  tie 
I  brinoa  to  find  ■  *entict  for  one  parly,  and  no 
ion  ia  taken  to  the  enlvring  of  the  Tsidict  for 
irir,  the  Coon  will  not  gnnt  a  new  trill  upon 
rnlnTit  ofa  jur^an  itaiing  that  the  JU17  had 
■iicUTT«d  in  audi  Tardict.   Sarillty,  Lent  Fam- 

i>re  tbr  judge  on  the  trial  of  a  cause  intiniatca 
iii;  opiDion  iu  TaTonr  of  one  of  the  pirliea,  and 
:  arty  OBiita,  in  conaequence,  to  go  into  the 
111  bia  caae,  and  it  appeals  afterwnrda  Ibat  tbe 
w«a  wrong,  the  Court  will  grant  a  new  trial 
inil  will  not  order  a  rerdict  to  be  entered  for 
.  Iit^r  party,  Ibougfa  tbe  judge  maj  hiTe  re- 
il  t  ua  TO  la  enter  auch  rerdict.   Lady  FlemyngT, 

»,,  6  Law  J.  K.H.145,  a.c.t  M.  &  R.  169. 
.  Couttwill  not  grtnta  new  trial  on  tbe  ground 
ndmiaiioo  bj  jur/men  made  after  they  hare 
.:tei,  though  on  tbe  day  of  trial.  Darii  r. 
■r,  t  Chic  S68. 

ihcrs  abould  be  any  improper  communication 
lilt  jury  bcFora  the  trial,  or  any  attempt  to  in- 
.1  ibem  by  either  part^,  Iha  Conrt  may  aet 
itia  irerdict,  in  eaae  it  ahonld  be  given  in 
I  of  thai  party,  altboogb  no  objection  may 
rx'i'D  taken  at  the  time.     Griffth  r.  Thomai,  5 


II.  Terdi 


keys  and  drawen. 
en  foe  the  leitorsof 
endanl  to  bring  13 
tlieiefore,  ihrj  i\- 


om  BBniBDj. 

when  tbe  party,   bad  access  I 
SimmiT.  Cu.SUw  J.KII.  4 

Where  a  rerdict  baa  b«^n  % 
tbe  plaJBtiffin  ejectmatii.  ilie  1 
tbe  rerdiel,  but  leire  ilui  d< 
nction  ;  but  if  thry  ie«  ytnpf 
will  impoae  conditions;  ;iiiJ 
recMd,  that  if  the  dtren.l.m 
within  one  year,  the  affid.ivit  of  mi  old  ipfirm  mu 
abould  be  read  in  eridtiice  at  tbe  trial.  Dti  I 
Hiiicard  r.  Taylor,  1  Lew  J.  KB.  3B. 

(ft)  J»«»,o/Do™g«. 
[SeeWiTsm] 
'      No  new  trial  (or  the  sirMlbiess  ordamagfi,  oslts 
it  be  a  caae  where  tbe  Cciin  lave  iha  meina  afitt- 
Jng  by   figurea  that  tlic    damages    are  toe  (sul!. 
Favlrmaa  f.  Ki„g.  6  Law  J.  K.B.  33U. 

In  an  action  for  a  libel,  which  consiaifid  of  tbtm 
ridiculing  the  plaintif  in  his  calling  of  a  liieriff'i 
_ir —  •'■B  judge  told  the  Jury,  thai  the  comnoaitioo, 


being  01 

The  jury  aakcd  if  a  sin 
and,  being  aniwered  in  t! 
recdict  for  the  defenilaij 
new  trial.     Lett/  r.  Miliie 


relurnad  upon  the  jury  proeeai, 
rdict ;  and  the  Court  will  gram,  a  dbti 
■itj  lae  no  reason  to  believe  that  there  hia 
fraud  on  tbe  pari  of  the  applicant.  Rti  r. 
s,  4Liw  J.K.B.  157,  a.cj  B.  &  C.  (94, 

U  R.  eat. 

Hirt  will  grant  ■  new  trial  on  paymral  of 

lira  plalnlilf  hu  been  nonsuited, 

I  at  tbar*  was  no  apeclal  mamor 


idf^r  ihe  plaii 

)  ii\3  tce1in|rB.  WIS  libeUou. 

dulling  Hould   carrr  c«U^ 


*•  J.  C.P 


The  Court  will  not,  in  nn  action  Tor  a  bmcbiif 
promiae of  marriage,  gTBDl  a  new  insl  ontbegimaj 
of  Fxccssive  damages,  uiilrss  ihcy  be  so  largf  u  10 
induce  tbe  Court  to  infer  tlinl  the  j  017  waieuimwl 
by  undue  motivea,  or  acled  upon  a  misconception  of 
the  (acta,     GBUgh  r.  Farr.  I  Y.  &  J.  477. 

A  new  trial  will  not  h?  gmnled  on  the  groDndiif 
a  small  error  in  the  amount  of  damsgei,  which  wu 
notcommonicated  to  the  judge  at  the  trial.  Briwi 
».  rannrr,  1  C.  &  P.  655.  [Ifiillock] 

Id  the  absence  of  tbe  jury's  conduct  being  im- 
proper, the  Court  wilt  noi  grant  ■  new  trial  ffhRS 
Ihe  damages  recorered  aie  uiidvr  tOI.  ilaimn'r  •- 
Uadetvmd,  1  M'Clel.Sc  V.  vri6. 

The  Court  refuaed  lo  i^rant  a  neir  trial,  on  die 
ground  thst  the  rerdict  ivaa  againsl  eridence,wti«t 
t^e^damagea  giren  were  il.  4t.     Brmeu  r.  Ray  9 


■m  lanil*  wmTe  jmied  In  the  occupation  of 
'<  lia'l  Imo  deiul  (wo  years  prior  to  the  grant, 
■  jiify  h**>Mf  fimad  thai  the  intention  waa  to 


I  '  .rfw*  trtsmtUl  M  KtloB  of  tTortt  lo  reoorar 
,.  ■■■•■K  lit  •  frr'nutfirr  note,  which  it  waa  said 
i.  ■ "  t'""  *'r  'be  (l"c«aaed  to  a  confidential 

II-   Ml  l"'ft  •  rtriUit  tor  ihe  plaintiffs.    The 
i  \iintl  miitiM  HHUnM  •  new  trill,  obserring,  thatii 


B.  Mo.  583. 

-      "J. 

ThejuryhaTingfoi-nil^v.Trl 

irt  for  the 

inaeause  where  thadam...^,. 

™:^hl  to  1, 

I  rufus..d 

to  Eranll 

new  trial,  allbougb  perjurv  w; 

IS  imputed  lolhed*. 

fendanl's  principal  witnt'ti      1 

.gk^m  V. 

Bullrfi^. 

SLaw  J.C.P.107. 

Where  the  rerdict  is  p«r. 

fiTse,  tbe 

Conn  win 

grmnt  a  new  trial,  although  th 

s  giren  (br 

the  plaintiff  an  lea*  tfaan  iol 

^  fZZ 

1,  r.  Pri«. 

lY.Ui.  40t. 

The  Court  will  not,  where  Ih 

le  damagwarebeloir 

tot.,  entertain  a  motion  for  a 

nun-  trial 

in  1  Welch 

oauae,  upon  the  troand  of  ihe  1 
the  aridence.     Bevan  r.  Jonii. 

verdict  be 

.2(14. 

(.)^ai„«En- 

dinct. 

A  Tordict  being  ooatrarr  to 
nant  to  reaKin  and  justice,  is  ni 

eridence. 

butconae. 

D  sufficien 

iodoce  the  Court  lo  grant  a  n 

ew  trial. 

B.^T. 

Ttum^mm.  t  Kan.  375,  s.  c.  9  Burr.  664. 

NEW  TRIAL— (Whe 

ni»  Cwrt  will  not  grant  ■  new  trial  on  iha 
[raDiid  oTtbtfi  Terdict  being  aipiioat  evideno?,  vbere 
hm  ia  ulEciaut  proof  id  sualein  liie  renlict,  inde- 
^idamly  of  >lie  fact!  brought  into  court  by  tbe 
ifi^iiU'iD  •npportof  tbe  ajiplicBtioD.  Ilarlicrighl 
i.'imOam.Xi  Fiice,  3S3. 

Til*  Conrt  trill  not  gmat  a  new  trial  on  tba 
(TMUid  that  (be  verdict  is  a|>iin8l  tlie  veigbt  of  evi- 
diaet,  wban  ibit  terdicl  U  ibr  tbedersn  ' 


R  HEFUBEu). 
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readj  tbon  to  release,  but  ibere  waa  no  affidaTit  of 
merits, — tbe  Court  re iuwd  lo  grant  a  now  Irial.  Kd- 
ifii  T.  KrniKlI,  6  Law  J.  C.l*.  140,  B.c.4  Bing.  IT  I. 

payment  of  coali,  to  a  party  wbo  hii  bean  uniua- 
ceuful  bacauie  be  was  not  prepared  willi  an  altest- 
ing  wilnesi,  in  a  caso  wberein  be  erroaeoualy 
thaugbt tbe  attendance  of  tbal  witneaa  was  not  neces- 
sary. DotJ.  Savbridge  r.  MoTlty,  6  Law  J.  K.B. 
334. 


rule.     Brmbr,  ,V«iJ»i,  6  Law  J,  K.B.  373.  a.  c.  8 
B.  &  C.  537. 

D«rend>Dt,  according  to  one  wiineu.  bsTing  ad- 
Kilted  Ukiag  ■•  froin  bis  bankers,  or  at  Doncaaier," 
aad  accacding  to  anolber,  "  from  a  stranger  at  Uon- 
VaMer  ttcea,  for  bels  won,"  a  SOL  bank  of  £iiRland 
note,  witbout  ioquirini;  or  taking  any  account  of  Iba 
number  of  tbe  iieie  -  and  tbe  jury,  in  an  action  by 
dul  ■ 

.  ,        ing  found  «  verdii 
Ibe  Court  giai ted  a  new  trial.     Snow  y.  Saddlrr,  3 
Biag.  610. 

The  Cnit  Kill   not  grant  a   new  trial    on  tlie 
poBodtliittlieJurybaTeunderT*luedilieweig)itof 
tLi  nideace.      SJtarlt  v.  IUiu:oi)h,  13  Trice,  !fi6, 
i.c.U'CU.8a. 
{i]  Omlaim  aid  liejeeiioa  of  Evidrntf.aad  Abitntt 


jjlet 


.     And  tl 


mce  migiit  bive  bean 
pTDdnced  il  (be  lirat  trial.  Dot  d.  Jama  v.  Frill, 
SLiwJ,  K.B.  IV,  S.C,  1  M.&  R.  633. 

TbeCwirt  will  not  giant  a  new  trial,  became  eri- 
^ca  wai  iiadrerlrntly  omitted  to  be  produced,  if 


land  re 


Dm  d.  HoK 


auld 


it™  proiided  fo 

roKlLswJ.  K.B,  39. 

Tie  Cooit  will  not  grant  a  new  trial  on  tbe 
CTOmd  that  avideoce  lies  been  improperly  received, 
pioiiiied  ihey  be  saliafied — 

1.  With  (he  verdict ; 

I.  That  thae'idence  was  not  material  lolbeiiBue; 

3.  Tbal  it  wu  not  relied  upon  in  (be  course  of  llie 
trial;  aad, 

4.  That  it  could  not,  witliin  any  reasODable  pos- 
■ibilil]',  have  bad  any  influence  on  tbe  minds  of  ibe 
j«lT.    T*»  Kivg  V.  haoudti.,  4  Uw  J,  M.C.  133. 

A  Daw  trial  of  an  issue  will  not  be  granted, 
Marelj*  because,  on  the  foimer  irial,  evidence  was 
rajacted,  which  ought  to  have  been  received.  Barker 
••iiiiy,  I  Ruas.  63, 

When  a  oitoeea,  called  for  the  defendant  at  the 
trial,  was  rejectpd  on  the  ground  of  bis  being  inte- 


Whe 

B  party 

hiuo 

ce  taken  hia  chance  before  a 

jury,  tb 

e  Court 

ivilln 

t  afterward 

Ibegto 

ndth 

witness  wss  ah- 

sent!  al 

lOUgb  i 

iash 

wn  that  an 

liemutnss  mide 

lo  aerv 

him  v< 

lib  a 

aubpina. 

nleia  it  be  alw 

shewn 

hat  a  p 

mden 

man  could 

not  hare  found 

him;  b 

t  if  tbe 

tliat  tbe  ve 

diet  would  have 

boenm 

tarlally 

Itare 

by  (bat  ev 

deuce. Iheu  they 

will  com 

pal  the 

pposi 

a  party  to  r 

fer  all  matters  in 

Biard 

T.B. 

ndl,  lUw  J.  K.H.  ISa. 

Tbe 

mitting 

to  call  a  witness 

who  could  have 

alfac 

no  ground  for  a  new  trial. 

lUwir 

Law  J 

K.B.  5. 

The  Court  w 

Inot 

grant  a  no 

IT  (rial  bocBuse  k 

■ho  KM  suhpteuaed,  was  not  called,  froi 
f  iu  not  being  known  that  ah 
ial  fact.    Abhell  v.  Young,  1  Lai 


ivill  n 


ground 


tbe  abaence  of  miteiial  evil 
prrli,  1  LbwJ.K.B.53. 

Tbe  Court  will  not  giant  anew  trial,  OD  1 

cording  to  the  request  of  tbe  atiomay,     Hali  r. 
Ulelkanl,  It  Chit.  367. 

Where  a  witness  had  committed  an  error  on  hii 
examination,  tbe  Court  refused  to  grant  s  neiv  trial, 
on  the  ground  tliat  tbe  confusion  in  hia  evidence  had 


(a)  Surpriw. 

A  new  trial  reToaed  where  the  plaintiff'  applied  oa 
affidavits  alating  that  the  defendant's  witnesses 
aware  falsely  to  an  acknowlodgment  by  the  plaintiif, 
and  that  he  had  received  money  of  ttie  defendant, 
and  imputing  perjury,  iu  that  and  other  respects,  to 
the  defendant's  witnesses.  JferrtuR  t.  Harrism,  9 
Price.  89. 

The  Court  refused  a  rule  for  a  new  Irial,  on  the 
ground  that  a  witness  bad  proved  a  fact  which  the 
other  pirly  did  not  expect,  sod  ivho,  consequently, 
was  not  cross-eiamined,  or  was  any  evidence  given 
to  contradict  bim.     Bell  v.  Tliompioi,  2  Chit.  194. 

In  an  ection  en  a  warranty  of  a  horse,  it  is  no' 
ground  foi  a  new  trial,  that  tlie  defendant  waa  taken 
by  aurprise  by  tbe  proof  of  a  parliculsr  kind  of  un- 
aoundness,  of  which  he  had  no  previous  notioa. 
Atltrhary  r.  Fairmaaar,  1  Law  J.  C.P.  63. 

Where  tba  defendant  makes  an  affidavit  of  sur- 
prise, the  Court  will  grant  a  new  trial,  on  the  tsrnis 
of  his  bringing  the  money  into  court,  and  thatjudg. 

■);ain  ohtuiued  a  verdict,  and  that  defendont  should 
fortbwitli  pay  the  costs  of  the  formei  trial,  and  of 
his  application.     GraatwoDfl  v.  Sini,  i  Chit.  369. 


3A6 


NEW  TBIAL— (UonoH  to— Com). 


Viltm  m«pMii»bie^t  which  iBToIrM  ■  <^pi- 
lioa  of  rigbl  to  lud,  ilthoagh  aTidamea  of  leU  of 
eirwrahip.&c^lw  giin  oa  both  ndn,  if  the  jndga 
vbo  tii«l  ilx  canan  ahoulil  cooaidtT  th*t  tb«  tMd- 


oneilhor 


[a  prepoDdBTi 


■,  mi  ao  dinct  ibe      ■bora, 
and  by  tbe  TOnliet, 


le  oppo«ite  p»f«y  ii 
■p<9  tbt'  Court  will  gnat 
Crttn,  II  Price,  rso. 

A  DHvi'  lri*l  will  not  ba  gniit«l,  monlj  beciuw 
IhB  judge  made  to  the  jurr  ui  iD*ecanils  npreasBti- 
tioD  of  (he  sOectof  tbedafcndaDt'iiDiwen.  Barker 
V.  Hnn,  a  Huu.  63. 

Ohji>ciiotiible  eipreuioDi  uied  bj  >  judge  in  bii 


PreruHia  to  tbe  apfdicition  far  angv  triilgfu 
knion  tried  in  tbs  Greni  Shsiiitii  in  Wilei,  ibi 
trmmcript  of  the  raconl  ou^hi  to  be  ifinimiitsi  Im 
die  ioferioi  to  the  miwrjor  courL  Tlie  SGsit 
c.  8,  which  ■DthoriuKhiarimocDl,  lF»eii}iecali 
of  tlie  application  in  lb,:  discteiion  of  lbs  Com 
-■--    -       "         T.Tlimia.,lMCl6l.iY.ll9. 

■opport  of  I  mDtion  for  i  mw  trill 


h.t.aIiallyl«dto.iuat» 
mUh.i  M'Clal.&Y.  3S8. 


iDclvaion.     Gat- 


Mpiralion  of  the  Gnl  four  d^js  of  Ihc  t*™  fcllx. 
ing  the  liiil,  if  the  caune  be  ineiia  raaM;ud 
befom  the  oi|wr*lioB  of  it,p  first  foor  diji  .flo  lii 
TBtuminf  of  Hiariiigat.  if  t),r  ciuh  be  tM  in  tati, 
without  the  apecial  psnni^siDti  of  llie  Coun  br  LbU 
pnrpoae.  Reg.  Gen.3  B.  &  C.  176;  i  D.d  ILS». 
The  CDarlwitUotgniitimolianforlDiirlru), 
~  ill  of  eiceptione 


The  Court  rafiHed  to  great  a  new  trial,  on  Ibe 
ground  of  a  miuliraetion,  wbars  the  judge  directed 
the  pluintiS'i  counael  to  call  a  witaaiia  ;  aaying,  if 


the  bill  of 


aioaptiotia  b< 


oadoidd. 


he  did 


lemp 


Holt 


__lled.  did  uoDiuit,  there  tbi-n  not  being  lulEcic 
evidence  to  go  to  the  jur^, — in  which  the  coanael 
Mijuiaaied.     Elimrihy  T.  Bird.  H'Clal.  6y. 

Whero,  in  en  iclioa  of  nplnin  for  taking  tba 
piainlifl"^  cattle,  the  defendant  aTowed  the  tilling, 
allBginc  ibet  the  cattle  were  damage  faauut  on  hia 
toil  and  freehold  ;  and  (be  plaintiff  claimed  under  I S, 
who  bid  a  minor  in  the  pariah  of  A,  and  the  defen- 
dant Ikad  a  manor  in  the  adjoining  pariah  of  B,  and 
I  S  had  i  ID  men  aria  11;  eierciaed  act*  of  ownerabip 
ovarthn  /amitn  fug.and  ibe  defendant  had  alio  ei- 
erciaed  eiich  ictj,  hut  not  to  so  givat  in  extent  a* 
]  S,  and  un  ■«  of  parliamant  wu  paned  for  the  en- 

alBled  to  be  the  owner  of  A  ;  but  no  meniion  wii 

made  in  the  act  uf  the  piiiih  of  B,  nor  of  an/ claim 

of  1  S  in  rsapoct  of  property  there ;  and  by  an  adJQ- 

dioation  of  tba  quarter  aeaaiaoi  under  the  act,  the 

frvui  ill  i/ao  WSB  found  to  ba  in  the  pariah  of  B,  and 

Iho  judK"  l>fl  i<  lo  the  jury  to  aay,  whether  it  waa 

iu  1  S  or  the  defendant:  Held,  ihit  it  waa  properly 

left,  and,  they  haTing  found  a  retdiut  for  the  defeo- 

danl,  ll.ii  Court  refuaed  to  diiturb  it,  titiiough  it 

waa  iiia>>ted,  that  it  ihould  have  been  left  to  Ibem 

Iu  aay,  ivliethor  the  pariihaa  and  manon  were  co- 

mlenalTi'  and  conlerminoua,  and  *■  there  wai  no       coats  of  tbi 

mfnlluri  In  the  Inoloaure  act  for  tbe  pariah  of  A  of      Taunt.  7IZ. 

J  M  liaTti'K  env  property  In  tba  adjoining  pariah  of 

II,  It  waa  auffli'lani  to  warrant  lb*  jury  to  infer  tbit 

lira  ntiniif  uf  1  tt  did  sot  eatand  into  tb*  latter 

,,.il>h.     t^'l"  r.  Kimf.  0  B.  Ho.  8A. 


Ruhtrti  T.  Kubtrtt.  *  Chit. 

ofhiarightlomOTefbraii^-Ktrial.  PftiJpiMv.fiji, 
4  B.  «L  C.  160,  a.  o.  6  D.  S  U,  -31. 

Where  the  judge,  on  ilio  iiinl  of  in  inM  ftn 
Cbani:ery,gaTelaai'e  l:oniave.  Ilie  tniitionli)tiiH> 
trial  may  be  made  in  thi?  Court  of  King'tBac^' 


tnay  be  mad 

m-lhy  »,  Rich 

-  'leid,  that  applitBlions  lor  n 
I  iiaue  directed  by  tliu  Lord  I 
I  in  Cfaancny,  and  not  in  i 
''■■- 5(..„rv.  Mari 


rriiliiTiin; 


.  motion  for  a 

al  caaea,  unleaa  ihe  di 


KaiT.'fwU,  i  D&  R,  4,. 

After  conricti on  for  r  Tni^drinnnDi,  iih'I"'' 
cannot  be  moved  lar,li  II  tho  defiDdintiipcux^F 
in  court ;  nor  will  hia  coDlitiemrDt  uaii'r'i'i'P'"' 
Gcas  excuse  him  from  ttie  lule.  Rn  •■  MiUi<t^"> 
3  Uw  J.  K.B.  M6,  a.  c.  1  B.  &  C.  OT.i.  '■  6  ^• 
ft  R.  343. 

Oa  motion  for  a  new  (rini,  aflidttits  iaY'PM 
tbe  integrity  oftbejurv.  are  not  idmiaiblt  "vt- 
tOJ-i»M  ».  Btiham,  1 1  Prici>,  383. 

A  rule  fOTa  new  tiial  caiiDOt  be  aeunMtr 
proriding  that  tbe  action  shill  not  libVt  >T  I" 
death  of  a  party,  wbera  a  turelv  fan  pniiomlj": 
tared  into  >  bond,  for  EBTmenl'iif  tbe  dimwu  ■• 


(nf  Motion  n%. 

'fh»  eMI<>e  l^/raurty  rwiaited  to  be  giTan  to 
UiAtH  Wl'"  "m4  (!■■  r.»u*m,  two  day*  before  moi 
)irt  *  ■*«  ir.nl,  *•  turn  diepeoaad  with.     Ruthtn 

Eicbequer,  need  ni 

ftrat  day  a  of  ihe  aueoeedinj 

Bee  iflbayba  made  atanytimi 

4J  bafon  luch  an  application  i 

motloD  abould  h*  made  to  thi 

llouu  tiuiuf  is  aquity.    PtUtii  t.  SUum,  1 ; 


(C)  Costs. 

A  dafeadant  barinf  obtaii^fd 
Conrt,  OD  tba  ground  ihut  it  wms 
granted  a  new  trial,  and  orJerrd 
the  fomer  tiial  ahouU  abide  tlie  xietit  ol  u>'  •°- 
oond;  and  on  that  trial  tlie  plaisiia'abuiDai"*^ 
diet;  Held,  that  he  waa  only  en  Titled  «)l>i<"? 
of  the  aecond  trial.     Bwitfi  v.  H,^ii«.  S  B.  Mo.  W 

Where  the  plaintiff  cblnii 
trial,  and  the  defendant  on 


II  \hi  tv"  '^ 


areDtoribe  aecond  ;  am 
coata  of  Ibe  second  :  He 
have  tbe  option  oftakinj 

cond,  and  also  tbe  coata  ui  ."e  .m^u, ,,. 

took  tbe  coata  of  tbe  aeconJ,  the  pi  si  cliff  abould  ^ 
sBtttUd  to  the  eoMa  of  th.  '        "  "■  "  *^'*"" 


egsildibonll'" 
deteadinlnigb' 
ifihfliiaior"- 


,.  EiJiifc. 
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S  Law  J.  C J*,  ff 0, 1.  e.  3  Bing.  174,  s.  c.  10  B.  Mo. 

569. 

A  ciQte  is  turned  into  a  special  case  for  the  opi- 
oioo  of  the  Court,  who,  in  consequence  of  the  de- 
fectire  manner  in  which  the  case  is  stated,  direct  a 
new  trill  to  he  bad  between  the  parties.  At  the 
time  of  the  trial,  the  cause  is  referred,  and  damages 
awarded  to  the  plaintiff.  He  is  not  entitled  to  the 
eotli  of  the  first  trial.  Summers  r.  Formehy,  1  Law  J. 
K.B.34,8.c.  1  B.&C.  100. 

An  attorney,  imagining  that  the  two  causes  aboTe 
bis  own  would  take  up  some  time,  left  the  Court  at 
the  assize.  On  bis  return,  the  tenant  had  been  called 
to  confess  lease,  entry,  and  ouster.  It  was  not  sworn 
that  counsel  had  been  instructed.  The  Court  ({ranted 
a  flew  trift],  on  the  attorney  paying  the  costs  out  of 
bis  own  pocket.     Doe  ▼.  Roe,  1  Law  J.  K.B.  154. 

A  new  trill  was  granted,  and  the  attomey  ordered 
to  pay  the  costs,  where  it  appeared  that  the  attor- 
ney, at  the  trial  of  the  cadse,  contradicted  the  testi- 
mony gifen  by  one  of  the  defeiidsnt*s  witnesses; 
wbo  bad  sworn  that  he  never  had  had  any  conver- 
sation with  the  former  on  the  subject  in  question,  by 
positirely stating  that  he  had,  and  what  the  convert 
latioD  was ;  in  consequence  of  which  the  defen- 
dant's witness  was  committed  for  perjury,  but  was 
afterwards  discharged,  on  the  attomey  stating  the 
next  day,  that  he  might  have  mistaken  the  person  of 
the  witness  for  that  of  bis  brother.  Trubody  v. 
Brain,  9  Price,  76, 

Wheretheverdiotof  a  jury  iapenrerse,  the  Court 
will  grant  a  neiFV  trial,  on  the  terms  that  the  costs 
ahall  tbide  the  evenU  HodgMon  v,  Barrit,  t  Chit. 
168. 


NEXT  OF  KIN. 
[See  Parties  to  Suits,  and  Will.] 


NON  PROS. 
[See  Judgment.] 


NONSUIT. 

There  may  be  a  nonsuit  after  a  plea  of  tender. 
Aadenon  v.  Shaw,  f  C .  &  P.  85.  [Best] 

In  an  action  against  several  joint  defexKlants,  if 
oae  of  them  have  a  verdict,  the  plaintiff  cannot  be 
Doosniied  as  to  the  othera.  Revett  v.  Browne,  6 
Law  J.  C.P.  194,  s.  c.  5  Bing.  7,  8.c.  f  M.  &  P.  H. 

A  plaintiff  may  elect  to  be  nonsuited  in  prefer- 
Mtce  to  having  a  verdict  against  him,  though  the 
action  be  against  two  defendants,  one  of  whom  has 
■affercd  judgment  by  default  Murphy  ▼.  Donlan,  4 
I*w  J.  K.B.  124,  s.  c.  5  B.  &c  C.  178,  s. c.  7  D.  fit  R. 
619. 

Where  the  defendant  carries  down  the  record,  the 

plaintiff  cannot  claim,  as  a  right,  to  be  nonsuited; 

•ad  if  he  fail  in  establishing  his  case,  a  verdict  must 

pias  against  him.    Mann  v.  Lovejoy,  4  Law  J.  K.B. 
172. 

A  plaintiff  cannot  be  nonsuited  without  bis  con- 
Bant,  where  the  question  depends  on  the  evidence 
giyen  by  him. 

The  Court  will  set  aside  a  nonsuit  on  the  ground 
of  aoa-issent,  although  the  plauitiff*s  eooosel  did 


not  expressly  object  to  it  Ward  v.  Mourn,  9  Price, 
391. 

Unless  the  judge  at  the  trial  gives  the  defendant 
leave  to  move  to  enter  a  nonauit,  he  (»nnot  do  so, 
but  he  may  move  for  a  new  trial.  Gatet  v.  Ryan,  9 
Chit  271. 

The  Court  will  not  permit  a  nonsuit  to  be  entered 
upon  a  valid  legal  objection  taken  at  the  trial,  but 
not  reserved  by  the  judge  who  tried  the  cause. 
Matthew*  v.  Smith,  2  Y.  &  J.  426. 

The  Court  will  not,  at  the  instance  of  the  plain- 
tiff, 8ubi»tiiute  a  nonsuit  for  a  verdict  against  him. 
Brain  v.  Hardy,  4  Law  J.  K.B.  188. 

When  a  defendant  has  obtained  a  verdict,  the 
Court  will,  in  its  discretion,  onler  a  nonsuit  to  be, 
entered,  so  as  to  enable  the  plaintiff  to  bring  another 
action:  Hodgson  v.  Font er,  1  Law  J.  K.B. 35,  s.c. 
1  B.  &c  C.  110,  8.  c.  2  D.  fit  R.  232. 

The  Court  will  set  aside  a  nonsuit,  and  give  sum- 
mary redress,  where  the  ordinary  course  of  practice 
has  been  rendered  subservient  to  the  promotion  of 
unjust  designs.     CroM  v.  Crou,  2  Ken.  65. 

The  Court  will  not  set  aside  a  nonsuit,  and  grant 
a  new  trial  on  the  ground  of  iurprite,  unless  they  see 
that  new  facts  can  be  spoken  to  by  other  competent 
witnesses.     Andrews  v.  Mercer,  1  Law  J.  K.B.  78. 


NOTICE  OF  ACTION. 
[See  Justice  of  Peace.] 


•  •  '  •  I 


NUISANCE. 
[See  Lights.]  - 

(A)  What.  "  ' 

(B)  Informations  and  Indictments  for. 

(C)  Action  for. 

(D)  Abatement  AND  Removal. 


(A)  What. 
[See  pott,  B.] 

An  encroachment  on  the  banks  of  a  navigable 
river  is  not  necessarily  a  nuisance;  but  the  jury 
ought,  on  the  facts  of  the  case,  to  say  whether  the 
public  are  in  any  way  inconvenienced  ;  for,  if  they 
are  not,  then  it  is  not  a  nuisance.  Rex  y.  Shepard, 
1  Law  J.  K.B.  45. 

That  which  is  not  a  nuisance  at  the  time  it  is 
done,  cannot  become  so  by  length  of  time. 

It  was  proved  that  two  batis  or  heaps  of  stones, 
made  use  of  in  throwing  and  lauding  nets,  bad  been 
used  in  the  Tioetd  time  before  the  memory  of  man  ; 
and  although  they  were  admitted  to  be  nuisances 
now,  yet  the  Court  could  not  presume  that  they 
were  so  at  the  time  of  the  erection,  but  on  the  con- 
trary, intimated  an  opinion,  that  the  presumption 
ougLt  to  be,  that  at  first  they  were  not  nuisances. 
Rex  V.  BeU,  1  Law  J.  K.B.  42. 

If  a  party  fet  up  a  noxious  trade,  remote  from 
habitations  and  public  roads,  and  after  that  new 
houses  are  built,  and  new  roads  constructed  near  it, 
the  party  may  continue  his  trade,  although  it  be  a 
nuisance  to  persotis  inhabiting  such  houses,  or  pass- 
ing along  such  zoads.  Res  v.  Crssi,  2  C.  fie  P.  483. 
[Abbott] 
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(I))  iMTOaVATIONl  AND  iHDtCTMEjm  tOK. 

Tlie  Court  will  not  gnnt  in  iofocBitiaa  ■guitft  ■ 
ptuty  for  >  aniiniM,  udImi  it  b*  ibawn  that  he  hu 
Imcl  noiioa  to  *bi(«  iu    iUx  t.  Gnn,  1  Ken.  Sr9. 

ir  the  proMGUtoc  nioTO  to  quuh  ut  in£Mmation 
far  H  DuiMncs,  th«  CoDTt  will  mot  lUtan  to  tha  t^ 
iilicBlioD  without  ta  tSdiTit  that  the  auiauieo  u 
ubBted.     Btxr.SlankJMd,  tLtw  J.  K.B.  lit. 

Thacomplimce  of  a  party  caaTicted  of  ■  niiiniM* 
HiOi  tbe  pTOHCulor'i  pnip<>ul  /or  piymcat  of  «o*U 
goes  laniiUgKtioaofanDo.  Sut.  Griy.J  Kati.307. 

la  support  in  indictnont  for  ■  nniaiooe,  il  ia  not 
ned^ssary  that  the  usells  producad  by  it  Bhoald  be 
injurool  tobeallb.iiii  lulGcient  if  (hey  be  ofieaiire 
totliflieoM*.  R4tT.Ntil,S  CUT.  tab.  [Abbott] 

If,  by  B  prinlB  4Ct  of  psrliuDeot,  ell  bouu*  for 
tUo  slnugbtering  of  boneaditbin  one  tfaoaund  y aidi 

--' "-■--- •"    -'-eBied  public 

liatwl  Wue 


nuisaiKci  and  n 
tbe  I 


eflldav 


o  abaw  that  tbe  grieTince  DDniplugedc^ 


bflen  isBucd  od  ibe  content  rule,  ind  gnnled  *  hi 
Uial.     BodingloH  y.  Harrii,  1  Bing.  1B7. 

A  fitreani  of  water  is  publieijurit.  Whoerrr  ip' 
propriaiei  it  (o  big  own  uee,  haa  an  iDterett  in  ii  ei 
rartli^r  iIidd  h«  is  iccuatoioed  beneficially  M  niii 
use  of  it,  and  he  cannot  eomplain  of  any  ibisg  den 
10  llie  "-Btfr  by  another  person  which  doea  »«  □»' 


llai 


ce,  the  Coi 
ick,  wbid 
ipidly  thi 


c.»  E 


right.  _ 

Id,  that  tbe  eraclioa  o(  ■ 

been  nccualomed  tode.ni 
in  tbmugb  HbotrpmaiM 
narua  nil,  and  whose  laada  nan  ul 
iHUiami  V.  Mm-I^nd.  i  Law  ].  K.B. 
&  C.  910,  B.C.  4D.&R.iB3. 

1,  left  It  Ih*  pif 


Held,  that  if  in  indictment  be  framed  at  common 
law  with  couDti  on  that  act,  the  defendant  may  be 
coniicCed  if  he  so  carried  on  tbe  trade  ai  to  make  it 
a  public  oniaanoe,  and  that  be  ia  not  then  entitled  to 
any  cDiapaDaation.  lUx  j.  If  Bill,  I  C.  &  P.  486. 
[Abbatll 

The  oDBtmction  of  the  freedom  of  paaaage,  in  a 
pari,  or  a  public  naTigable  riier,  i*  primil /ocia  a 
nuisance,  and  >*  aueb  ia  properly  Ibe  aubject  of  in- 

A  writ  ad  fund  rfoinnuiH,  and  licence  tbereupoD  to 
erect  that  which  cauaea  the  obstruction,  will  be  no 
bar  10  auch  indictment ;  but  tbe  jury  haia  a  right, 
Dotwitbatanding  tbis  licence,  to  exercise  their  judg- 
mEnt  in  declaring  whether  it  be  a  public  nuiaanca^ 

lipon  the  trial  of  an  indictment  for  a  nuitance  in 
Fi  nivigobleriTer,  by  erecting  ataitba  then  for  losd- 
ini;  slnpi  with  coala,  the  jury  were  diri'cled  by  the 
luiLriK'ii  jadge  to  acquit  the  defendants  if  tbey 
tlidii^ht  that  theabridgment  of  the  right  of  paaaaga 
occLSionod  by  tbe  erections  was  for  ipublic  purpose, 
and  produced  a  public  benefit,  and  if  the  erections 
were  in  a  reaaonable  aituation,  and  a  reasonable 
apace  wan  left  for  tbepaaaageof  (csaelaon  the  lirer; 
and  be  pointed  out  to  the  j  iiry,  that  by  meanaotthe 
staiiLs  coala  were  auiipliBd  at  a  cheaper  rate,  and  id 
a  belter  eondilkin  than  thsy  olherwiae  would  be, 
which  was  a  public  beneGt;  Held,  by  Baylay  and 
llolroyd.  Js,,  that  this  direction  was  proper.  Lord 
ienlr^rden.  C.  J.  diaa.  Rii  v.  Ruutil,  5  Law  J. 
M.C.  SO,  a.  c.  6  B,  &  C.  566. 

On  an  indiclmeut  for  a  nuisancv  in  tbs  bighway, 
at  the  instance  of  the  surreyora,  a  question  aroa« 
wlieihsr  they  were  properly  drscrJlMd  under  the 
BiBiute  W,  9,  aa  it  did  not  siste  that  (be  prosecutor 
was  tlie  parly  injured,  or  a  peace  officer, — the  Court, 
upon  an  aSdarit  that  the  prosecutors  were  the  wr- 
ivi/i'i],  granted  a  rule  uui  lo  pay  tbe  praaecutor  bia 
costa.     Ri  1.  SnilA,  1  Ken.  ST8. 

(C)  Action  for. 

ThedeftDdant'B  landlord  defended  an  aetioa  (bra 
□uisanoe,  and  tbe  defendant  was  told  that  be  need 
notauend  at  the  iriil ;  the  attorney  employed  by  the 
landlord  entered  into  a  conaent  tale  U  abate  tbe 
nuisance  without  tbe  consent,  and  against  tbe  direc* 
liotii  of  the  defendanl.    But  tbe  Court,  nponctrong 


i,  is  sulIicicBt  to  cbsrge  a 

a  perion  who  takes  premiaes  upon  wliicl  ■ 
nee  eiiaiB  and  coniiauei,    takei  tbem  labjan 

the  realricliona  imposed  upon  bia  predeeAOD 
le  receipt  of  Buch  notice.  Salnm  >.  Bmll,. 
Cf  M.  1B9.  {Abbott] 

ly  (tbe  leaal)  special  damage  is  tuKieMSt,  II 
e  the  party  injured  to  mainlaiD  )iit  tMiia 
i9t  tbe  obstructor  nf  a  public  highway.  Crtulq 

litiug,  5  L4W  J.  C.P.  sea,  a.  c.  ■  "       — 


(D)   .' 


Hng.I6 
CI  conricted  of  lati- 


iairr  ocosiDniU*  u 
10  tbea  wheiLH  dia 
;  t.  Sbmuidi.  1  Lm 


A  stack  of  cbimnies  belonpng  U  s  boDu  cloH 
(0  a  highway,  wtiicb.  by  reason  of  b  6f»,  "tit  it 
ijiimcdiaie  Uangpr  of  falling  ou  the  bigbKiy,  vs* 
Itirn-u  down  by  some  firemen  :  Held,  th.t  ib^r 
wcTe  juBlified  in  so  doing,  and  were  not  Banrenbli 
for  damages  unavoidably  done  lo  an  adjoininirbooBi 
oFa  ihird  person.     Dtaty  v.  IVhUi,  I  M.  tiM.H. 


OFFICE  AND  OFFICER. 

[See  ArFHV,    ClimcilHARDEN    AND    0VCBEEE>.  U^ 

Clerk  of  the  Peace.] 

A  collector  of  rales  for  tbe  repair  of  a  bigtwij. 
is  a  parish  officer  wiibin  tbe  meaning  of  tbe  II  W. 
S,      «H  V.  Danes,  1  Ken.  3^3. 

Ihu  oflices  of  capital  burgess  and  town  clerl:  HS 
iiicornpulible.     liei  t.  Bond,  6  D.  &  B.  333. 

The  Blalulo  1  Klii.  does  not  preclude  Inihip 
frnm  grsnling  ancient  ollices  with  the  Biici«flt  (Ms 
aniieicd.  Trrlaictiiy  T.  Buluip  of  Wmckittn,  1  luL 
iM.  s.  c.  1  iiurr.  aig. 

An  aasignmentofallofficea  which  A  might  scqain 
is  legal,  Bnd  it  will  be  construpd  to  me«n such oficis 
as  may  be  legally  aiaigned.  Tbe  office,  boKttn.rf 

of  llie  5  &  6  Edw.  6.     HarriKglm  ».  A"V"C'-  * 
Chit.  iTr< ;  and  see  Palmtr  t.  Bad,  «  B.  K  &eii, 
s.  c.  6  B.  Mu.  3U,  n. 
The  Couri  granted  tqu»  mtrraiiie  against  lb* i*> 


OFFICE  AND  OFFICER— OUTLAWRY— (P>oc«i!di no i—Rbvei.al). 


Km.  17. 

Tbc  49  Gm.  S,  a.  IH,  pndtibiling  tha  rale  of 
«&«  br  the  Eiil  ladji  CompiDjr,  ippljea  onlj'  to 
r!.  -  ni.Mie  offiFcs,  aod  Dot  to  the  eommiDden  of 
lh(ir  <l.i|<3.  JfrV/,nrrfwi  V.  MiUUh,  I  Biog.  153, 
fcD.lC.  «  r.  S4. 

A<  vlio  h^ld  nn  ofico  for  lir«,  of  B,  ■gned  wilb 
C  Id  jRocure  him  tb>  appoiBlinaM,  ■■<!  reaipi  if  be 
inoieiy  of  tlia  pniM.  A  te- 
■ppoinUd  ;  lad  eiMniUd  tb« 
deed  o  tbi  Ftfrct  witbout  tire  knowlwlgs  at  B : 
Held  D  in  >cucrn  oa  ibe  deed  by  A  egainl  C  fot 
bilfthe  prnbu  il  ttit  we*  e  fraud  oa  B,  »<1  tbere- 
hn  legal  naldar  ftlarfm,  4  B.  Ai  C.  319,  e.  o. 
6  D  1  R  otil 

When  the  flaiDt  ff  Glad  hie  bill  for  tn  account 
gf  ibeeipliiiaproEtaofa  TOya^e  to  India,  ia  one 
conpiiiY  B  ibipe,  to  a  sfaara  of  irliieh  ibe 


■ud  C  WW  e 


ity*  ««•  prior  in  lime  to  the  day  on  wbich  tbe 
tiigtnt  actually  ivued. 

An  nlfnnliir  ni^ml  may  be  iaiaed,  teilsd  OD  tbe 
preceding  grnenl  eiaotioa  day. 

Tbe  thiid  proclamation  muat  be  made  at  leait  one 
nontb  before  tbe  siitiils  nattm. 

It  it  doubtful,  if  a  proolamation  baa  aotnatly  be«a 
■Bade,  but  not  at  a  proper  time,  in  conaequence  of 
wbich  Ibe  Dntlawry  ia  reversed,  wbelber  tbe  CoDrt 
can  coniider  it  ai  not  being  any  proclamation  at  al), 
and  direct  tbe  defendant  to  pot  in  bail  to  tallafytba 
eondemnalion.  Tavlor  r.  Wutrrt,  t  Lav  J.  K.B. 
37,  a.  c.  I  B.  ft  C.  3S3,  a.  e.  3  D.  fr  R  S73. 

It  appeara  (hat  unleaa  tbe  writ  of  proclamation 
upon  an  ontlawty  be  in  confonnity  with,  and  framed 
*■  preaeribad  by  (be  31  Elia.  c.  3,  a.  1,  it  ia  unarail- 


Bl  3  «ai 


apl.D 


c  ng  piocnred  for  tke  captain  the 
ih  p  — an  iaaue  waa  directed  to 
lanUon,  rcearring  the  qoealion, 
eninaant  wonld  or  not  be  void. 


U.,„v 

«S  kS.30l. 

Smft'     1 

ft  will  take  roUce  of  tbe  daralion 

of  an  Dif-c 

bralm   ed 

)d  only,  without  tbe  aame  being 

S-S'. 

LtodUy   T.    Eww,  J  Uw  J. 

«g  3>.*.c.9B.Mo.  tot. 

Tbe  Ac 

romnty  requirea  the  oath  to  be 

aub^^ntd 

.1  p«mble. 

n^  ^ 

take  the  oath,  according  to  the 

Act  oft 

^(M  an  office  withontjoflicial 

C^„Q 

/nra   Cmhridgl,  1  Jac.  4.'>-6. 

Ap,r«, 

wiilbtcou. 

lo  uke  Iha  oath  of  office.     Cenpar 

».  Alhu         \ 

165 

Th,,u 

d)  or  iradar-ataward  lo  tbe  Corpo- 

3Winn  ol  1 

d   baa  not  Iba  power  to  appoint* 

dT«,i    o; 

,1    be  d  tiee  of  hia  office.     R«  t. 

■"•«"■  , 

rt    »  Uw  J.  K,B.  94,  ..  c.  «  B. 

*(.  60* 

)  &  R  iir. 

irregular,  unleaa  the  aberifT 
in  hi*  banda  at  the  tine  it  ia 
3  D.  &  R.  99. 


r  the  defendant  will  be 

laa  the  writ  of  exigent 
Hide,  roftt  T.  ICatcrt, 


temporal  ofloe ) 
•'a  a  na  I  aa  to  compel  a  realotatio*  to  it, 

ohtre   hvTi!  Las  been  a  lenpnl  witbonl  asSraent 

The  cause  nsiattd  upon  to  jnalify  ramoral  or 
Mepeniion/mav  be  atatad  npon  tbo  ralom  to  the 
^nidanuB,  Tlie  Cnirt  will  not  dedda  it  npoa  affl- 
"Tit.    n«..  OaiiM,  9UwJ.  M.a46. 

OUTLAWRY. 


(A)  PlOOBUHIMa. 

a  piotfsa  of  outlawry,  it  ia  anSeieot  that  tbe 
dajt  of  eiactioa  happen  betweam  tbe  teata  and 
reiuru  uf  the  ttigpit,  ■ItboMgb  wna  of  tboae 


the  creditor,  will  not  joali^  a 
iwry.  Bryim  r.  WtgHaff,  4  Law 
9  B.  &  C.  314,  a.  c.  B  D.  h  R. 


wbicb  tbe  defendant  waa  deacribed  t( 
bond  on  ubich  tba  action  waa  broogbt.  The  place 
where  be  actually  reaided,  at  tbe  time  tba  tnfeni 
waa  awarded,  waa  al  a  great  diitanoe  from  that 
church,  but  in  the  aame  county.  Tbe  Court  rereiaed 
the  outlawTT,  on  the  defendant  putting  in  bail  to 
pay  Iha  condamnation  money.  Rayer  t.  Cimk,  3 
Law  J.  K.B.  74,  a.  c.  3  B.  &  C.  9*9,  a.  c.  5  D.  tc 
R.30<. 

Do  proceeding!  by  original,  to  induoe  Ibe  jury  to 
pnBume  that  the  deltendaBt  went  out  of  tbe  oonntty 
to  a*oid  the  outlawry,  it  need  only  be  pmied, 
that,  inetead  of  giring  bail,  be  eraded  the  offioar 

by  biU.  a  different  rule  would  hare  obtained.  Btmn 
T.  Wogrtojr,  t  etc  P.  ita,  a.  o.  1  R.  &  M.  3t9. 
[Abbotil 

A  departnre  from  tbe  realm  before  tbe  award  of 
the  eilgmi,  though  for  Ibe  aipreta  puipoae  and  ia> 

tml  of  dcfaati         '  -" "'  "  "    ■    -■■■     - 

proceeding  lo  ( 
3.  K.B.  173,  I 
108. 

party  proceeded  againat  ahaconda, 
ftiund,  if  it  appear  that  be  waa  in  priaoa  al  tbe  tine 
the  aeferal  proeeaaea  were  aned  out,  aiKl  that  tba 
plaintiff  waa  cogniiant  of  that  bot,  the  outlawry  ia 
irregular.  Jmui  t.  Jtnkixi,  3  Law  J.  C.P.  1,  a.  e. 
9  fl.  Mo.  589. 

(B)  Revhul. 
The  Court  will  not  rdliave  an  outlaw,  in  a  anm- 
naiy  way,  nnleaa  be  appeara,  or  will  forward  the 
tbe  plainliff'a  action.  Tharefbre,  wbeie  a  writ  of 
rap.  ait  ntp.,  with  an  ae  Hum  on  promiasa,  waa 
inoed  l>y  Ibe  plaintiSa  againil  A,  reaident.  and  B, 
a  foreigner,  not  reaident  in  ihia  country,  wheran|>on 
A  waa  anealed,  and  put  in  hail,  and  an  original 
quart  claunmjrtgit  (in  which  Iba  aingular  pronoun 
waa  uaad  inatead  of  the  plural,)  gi'ing  B  no  addi- 
tion, and  wilhout  an  ac  iiiam,  waa  taaued  by  tba 
plafntin  againat  A  and  B,  lidlowed  by  wnia  of 
■liM  plaria  tttgiul  and  proelBBiatioD,  all  property 
worded  ud  containing  claoaaa  of  ac  Mian,  and  ■ 
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tvpenedeas  was  issued  sf^ainst  B,  who  was  thereopon 
outlawed  on  motiun  ;  the  Court  refused  to  reverse 
or  set  aside  the  outlawry  for  irregularity,  but  left 
him  to  his  writ  of  error.  Solly  r,  Forbet,  8  Taunt. 
516.  t.  c.  2  B.  Mo.  567. 

If  an  affidavit,  in  support  of  a  motion  to  set  aside 
an  outlawry,  be  made  by  an  attorney,  it  mast  shew 
that  the  defendant,  who  has  not  appeared,  expressly 
authorised  him  so  to  do.  Volet  ▼.  Watert,  3  D.  6c 
R.  55. 

When  an  application  is  made  to  the  Court,  to  re- 
yerse  an  outlawry,  the  defendant  must  appear  in 
court  in  person  ;  or  it  must  be  distinctly  stated  iu 
the  affidavits,  that  the  application  is  made  by  his 
direction.  Plitnkett  t.  Buchanan,  S  Law  J.  K.B. 
106,  8.  c.  S  B.  Ac  C.  736,  s.  c.  5  D.&  R.  6S5. 

In  outlawry  it  appeared  that  the  plaintiff  was 
cognisant  of  the  defendant's  residence,  and  that  tfie 
outlawry  had  in  consequence  been  obtained  by  an 
abuse  of  the  process  of  the  court:  The  Court  on 
motion  set  aside  the  judgment  of  wairer,  with  costs. 
James  r.  Jeukins,  3  Iaw  J.  C.P.  t,  s.  c.  9  B.  Mo. 
589. 

(C)  Pleadings. 

Attaching  a  defendant  for  want  of  an  answer, 
does  not  preclude  him  from  filing  a  plea  of  outlawry. 
Wuten  T.  C^n^t,  1  8.  &  S.  X«5. 

A  plea  of  outlawry,  to  which  neither  an  office 
copy  of  the  record  of  the  outlawry,  nor  of  the 
MpM«  uUmrmtHm  was  annexed,  but  only  a  certificate 
fVom  the  cTvrL  of  the  outlawries,  was  held  to  be  bad ; 
but  leave  was  given  to  amend  it,  because  the  defect 
was  caused  by  a  mistake  of  the  clerk  of  the  outlaw- 
ries, and  not  of  the  defendant,  and  did  not  affect  the 
substance  of  the  plea.  Waten  r.  Maykew,  1  Law 
J.  Chanc.  fO.  s.  c.  1  S.  fie  S.  t«0. 

On  error  to  rr verse  an  outlawry  on  the  ground 
that  the  plaintiff  (in  error)  was  beyond  sea  st  the 
time  witen  the  exigent  was  awarded,  the  defendant 
pleaded  that  **  he  left  the  realm  of  his  fraud  and 
covin,  and  to  defeat  him  of  his  just  debt,  and  for 
the  purpose  of  avoiding  the  outlawry  :*'  Held,  that 
the  defendant  in  error  was  entitled  to  begin.  Bryan 
V.  Wugttaff\  t  C.  flc  P.  1«5,  8.  c.  1  R.  &  M.  StT, 
[Abbott] 

(D)  Epfbct  of. 

A  party  outlawed  in  K.B.  in  an  action  to  recover 
the  arrears  of  sn  annuity,  cannot  be  beard  in  C.P. 
on  a  motion  to  set  aside  the  annuity.  Lonket  r. 
fiolhearh,  6  Law  J.  C.P.  37,  s.  c.  4  Bmg.  419,  s.  c. 

\M.BiV.U6.  ^  ,_^.    J 

Til*  King  is  entitled  to  property  forfeited  upon 

cutis  wry  St  ihe  tuit  of  a  private  individual.    Rex 

f.  C00he,  1  M'Clel.  &  Y.  196. 
VtiiUr  procesa  of  outlawry,  eren  in  a  civil  action, 

■«  the  drfitndant's  goods  sre  in  point  of  law  forfeited. 

Ills  landlord  is  nut  entitled  to  rent  by  the  statute 

II  Ann,  «.  t4,  •.  1.   Biadllng  r.  Barrington,  5  Law 

J,  KJK  181, 1.0.6  B.£cC.  467. 


Where  a  cause  is  removed  by  habeas  corpos  fnM& 
the  Palace  Court,  and  bail  is  put  in  on  the  day  tlttt 
the  rule  for  bail  expires,  the  plaintiff's  attomejnij 
serve  a  rule  for  better  bail  on  the  same  day.  Hof 
toard  r.  Wright,  6  Law  J.  K.B.  3j9,  s.  c  8  B.ft 
a  386. 


mt^ 


PALACE  COURT. 

Ilsil  in  the  PslsM  Court  bare  do  right  to  take 
flfnlr  irfinolpal  into  euitody.  Ri*  t.  Hughee,  3  C. 
$t  V.llrn,  |T«fliUrd«n] 


PARENT  AND  CHILD. 

Many  circumstances  influence  the  Coort  in  pk- 
ing  children  in  a  particular  custody,  where  the  ia- 
fant  is  a  ward  in  court,  which  will  not  wai^li  ii 
common  cases.     Awm.  1  Jac.  254. 

The  Chancellor  restricted  a  father's  aatbm^ 
over  his  children,  on  tlie  ground  of  immonl  wU 
vicious  conduct     Shelly  v.  Weulrrotihe,  1  Ja&  t66. 

The  Court  baa  no  jnriadiction  to  deprive  a  Mta, 
though  living  in  adultery,  of  the  custody  of  hii 
child,  unlets  be  brings  the  child  into  contact  witb 
the  woman  with  whom  be  is  so  living ;  nor  toorda 
him  to  permit  the  mother  to  have  access  to  the  child, 
unless  misconduct  on  his  part  is  shewn  with  nki- 
ence  to  the  management  and  education  of  the  ebild. 
Ball  V.  BaU,  t  Sim.  35. 

A  father,  when  resident  abroad,  has  ao  rigkt  la 
the  custody  of  bis  children. 

The  Court  of  Chancery  will  interfere  to  dapriva 
a  father  of  the  custody  of  his  children  on  tbegnwad 
of  general  immoral  conduct ;  particularly  if  accon- 
paoied  with  acta  of  specific  misconduct  towards  thca. 

If  a  father  is  living  in  such  a  manner  tbatbe<»^t 
sot  to  have  the  chaise  of  an  infant  daughter,  ike 
Court  will  also  exclude  him  from  the  coaioidj  of  ia- 
fant  sons,  who  have  been  brought  op  aloog  with  tha 
daughter.  Welledey  v.  the  Duke  of  Beaujertf  5  Law 
J.  Chanc  85,  s.  c.  tf  Russ.  1. 

llie  Chancellor  ordered  children  to  be  delivered 
np  by  the  mother  to  the  father,  althoogb  provtsioBi 
were  contained  in  deeds  of  sepsration  for  their 're- 
siding with  the  mother.  Ei  parte  Weetmeatk,  1  Ja& 
S51,  n. 

llie  Chancellor  refused  to  deliver  over,  to  the 
father,  children  who  resided  with  an  aunt,  who  was 
their  guardian,  with  a  discretionary  trust  for  their 
msintenanfte.    Lyone  v.  Blenkin,  1  Jac.  <45. 

The  mother  of  natural  children  being  alive, 
another  person  appointed  guardian,  with  direetkni 
for  intercourse  between  the  infants  and  their  moths. 
Courtoii  T.  Vincent,  1  Jac.  268. 

A  sum  of  money  being  left  to  an  infant,  with  a 
direction  that  her  education  should  be  oommittad  Is 
trustees,  with  a  legacy  to  the  fiather,  on  ooaditioeof 
his  not  interfering  in  it:  llie  condition  enforced, oa 
bis  undertaking  not  to  interfere.  CoUtan  v.  Menu, 
1  Jac  247,  n. 

The  husband  of  a  woman  entitled  to  a  fond  ia  a 
cause,  aliened,  afVer  the  marriage,  a  written  agree- 
ment that  he  would  settle  half  the  wife's  foitaae 
upon  her:  Held,  that  the  agreement  enured  to  the 
benefit  of  the  children  of  the  marriage,  and  that, 
'  therefore,  the  wife  could  not  waive  it  Feanerr, 
Taylor,  5  Law  J.  Chanc.  143,  1  Sim.  169. 

The  Court  of  Chancery,  representing  the  King 
as  parent  patrue,  bss  jurisdiction  to  control  the 
right  of  a  father  to  the  poasesaioa  of  his  chihl,  bet 
the  Court  of  C.P.  has  not  any  of  that  delegated  an- 
thority.  Where,  therefore,  a  father  and  bis  inlsat 
child,  six  years  of  age,  were  brought  up  under  a 
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iIcrTere,  (Itlxiugb  tbe  bixband  ind  irile 
Liil  Hpiraled  JD  eoDuqDenc«  of  bit  mieliy  toirirdi 
brr,  ind  tba  ftcber  it  Ihe  linw  of  tbe  tppli rattan, 
oucocfiied  in  g*ol.  lad  cob abi ting  tb ere  iritb  (d- 
etbtr  aDintD,  irho  took  the  child  to  him  diilj.  £i 
ftrU  SkaiHtr,  9  B.  Mo.  STB. 

If  t  Ittber,  poMeuing  a  power  of  ippoiTitnieiit 
uung  cbildnn,  indocee  tbeoi,  bj  thnata  of  unng 
ditt  pomr  of  tppoiDDDent  in  »  pkTticulir  mtoner, 
10  join  in  >scDntie«  for  bie  relief  froia  pecuoitry 
BiQbunMmeiiU,  Lbit  is  mn  ei«rcii«  of  unduo  in- 
9a*DCe.  To  affect  ths  pareon  to  wbom  the  Mcaritr 
i>  gixD,  wilb  lolice  of  Cbtl  undue  iDfluenca,  it  ii 
noleDDDgh  to  ihew  that  be  or  hit  igenUworeeware 
of  din  nlactanca  of  the  eliildren  to  concur  in  tbe 
ucgtilr-  HWti  T.  Coda,  4  Law  J.  Cbui;.  147, 
L  e.  t  3.  Sl  S.  438. 

A  lK7,i*aTetn  lod  ■  half  old,  wai  nin  orer  bj 
a  nrriiga,  aid  mueb  injared.  The  parent,  baring 
ripendM  iome  mono;  labia  cure,  brought  an  action 
agaiutt  tLe  owner  of  <ba  carriage  in  the  uaual  (brm. 


a  of  lb 


Tbi  Courtheld,  ibat  the  parent  eonld  not  maintain 
llie  ictioD,  beeanse  it  vai  impoitible  tbat  auoli  a  bey 
could  reniier  any  eeriicea  to  him  :  and  bectuae  tbe 
•ipeuei  inCDiTrd  were  not  the  gial  of  tbe  action. 
Htli  f.  HMlandtr.  4  Law  J.  K.B.  39,  i.  e.  1  B,  & 
C.  660,  a  c.  7  D.  &  R.  IS3. 

In  u  utio  n  for  an  injar;  occnaioned  to  the  plain- 
liff't  (on,  it  lippeared  that  Ihe  plaintiff  was  a  ainge- 
loach  proprietor,  and  that  bin  aon  uaed.  aa  bin  aer- 
Tint,  lo  ddiTer  the  parcel)  :  Held,  that  the  plaintiff 
win  ntiiied  to  a  luni  for  tbe  lou  be  hnd  aualnined 
in  being  iteprired  of  the  asaialanee  of  bia  sod  :  but 
tbit,  in  Ilia  meaiure  of  dinuigea,  the  parental  feel- 
ing irere  not  to  be  taken  into  con ai deration.  Fltm- 
i'pci  T.  Smilhiri.  tCicP.  t9t.  [Abbott] 

A  trailuEDin  cannot  recarer  from  a  father,  the 
rilua  of  dothea  forDiabed  to  bii  aon,  an  infant,  in 
<i(  nhunee  of  a  n  aipreea  or  an  implied  authoriCf. 
Blttkbun  T.  Ti0ichfy,  1  C.  h  P.  1.  [Abbott]  :  I.  P. 
FlucI,  r.  TnUmatht.  1  C.  &  P.  3.   [Borrough] 

But,  imtlf,  tbat  if  tbe  father  aeea  the  aon  wear 
lb«  elDlbei.  it  ia  an  adoption  of  the  contract.  Fluek 
t.T^imccht,  1  C.  &  P.  5.  [Bnrrough] 


A  pariah  cannot  be  legally  ditided  into  diatinet 
diilricla,  uoleaa  it  plainlj  appear  that  ihe  jiariah  at 
lug*  i>  not  capable  conTenionll;  of  maintaining  ita 

C  according  to  the  proTiaiona  of  the  atatuto  45 
cf.or.iD  the  languageof  tbe  19  &  14  Car.  t. 


i.  1!,  of  r 


■ping 


the  benefit  of  (bat  at 


it  will  be  preaamcd,  that  a  pariah  cannot  de- 
me  that  benpfit,  prorided  the  aeparation  into  legal 
dialiicta  has  auhaiated  from  time  immeraorial,  or  for 
a  long  conrta  of  yoaia  ;  or  look  place  either  before 
or  It  the  time  of  the  paseing  of  the  act  13  &  14 
Cat.!,  c.  IS,  a.  SI. 

A  ineia  agreement,  howeTfTj  between  the  diatricta 
of  a  pariah  lo  aeparate,  in  conaecjucnce  of  diaputea 
DO!  lubilaniially  interfering  with  tbe  mode  of  main- 
Uioing  Ihe  poor  under  tbe  atalnCo  of  Eliiabetb,  and 
where  the  funde  of  thote  diaUictt,  aa  well  M  the 
Dion-r,  18M— 18»B. 


coUeotion  of  Ihe  ratee.  do  not  plainly  appear  lo  hare 
been  diatiict,  will  not  be  inch  a  aubdi*iaion  aa  to 
entitle  either  oflbaeadiatricta  totheriebt  of  haTing 
aeparate  oieraeera,  or  to  be  oonaidered  in  other  ra- 
apecta  aa  a  diatinct  patiib.  Biumek  r.  Rulgtoay,  5 
Law  J.  K.B.  139,  a.  e.  6  B.  Sc  C  496. 


PARISH  BOOKS. 


PARLIAMENT. 

Where  a  roter  at  an  election  (or  membera  of  par- 
liament had  receired  money  after  Ihe  election  was 
eiei,  but  there  waa  no  proof  of  a  prior  agreement 
ID  ooeept  ill  Held,  that  thig  waa  not  an  oAnoe 
within  tbe  1  Geo.  3,  c.  S4.  a.  7.  Hunlingti'arT  r. 
GardinT.  1  Law  J,  K.B.  ItO,  a.  o.  1  B.  &  C.  197, 
a.  c.  t  D.  &  R.  450. 

A  mercer  fumiahed  ribbona  to  a  peraon  who  waa 
a  candidate  for  the  repreunlnlion  of  a  city  in  par- 
liamant;  the  ribbona  «-eie  partly  oaed  aa  preaanla 
to  rotan;  the  mercer  waa  himtelf  a  Totar,  and  re- 
ceived ordarn  for  aome  of  the  ribbona,  from  tho  can- 
didate himself,  in  his  committee  room,  but  wsa  not 
told  for  what  pnrpoae  Ibej  were  wanted:  Hold,  that 
he  waa  enlitltd  to  recoier  tbe  price  of  the  ribbona 
ftom  tbe  candidate,  notwiihatan ding  the  proriiiona 
nf  the  autnta  7  &  8  W.  9,  e.  4.  Hithardnin  r, 
WtbtUr.  3  C.  &  P.  Its.  [Beat] 

At  a  general  election,  A  wag,  altar  a  oonteat,  re> 
tnmed  to  aarre  ia  parliament;  A  died  before  tba 
next  meeting  of  parliament:  Held,  tbat,  immediately 
on  hia  death,  the  repreaentation  of  that  place  "  be- 
came TKcant,"  within  tbe  meaning  of  the  Treating 
Act,  7  &  8  W.  3,  c.  4 ;  and  that  if  B,  who  wu 
neiljier  a  candidate  nor  tbe  agnnt  of  a  oandidats, 
cannaaed  for  C,  and  ordered  beer  for  the  *oter>. 
aflat  aueh  vacancy,  ihia  waa  within  the  act,  erea 
though  it  waa  not  proved  that  C  either  knew  of  the 
canraaa  or  of  the  treating :  and  it  waa  therefore 
held,  that  an  innkeeper  could  not  recover  againal  B 
for  beer  aupplied  to  those  volera  by  bia  order. 

The  Treating  Act  eitcnda  to  an  unaucceaeful  can- 
didate who  did  not  come  to  the  poll.  tCanl  v. 
Naimty.  3  C.  &  P.  399.  [Park] 

The  Court  granted  an  information  againat  the  da- 
rendanl,  for  offering  a  bribe  at  an  election,  upon  tha 
affidarit'oC  two  witneaaea.  Rti  v,  Iihtrimorf,  1  Ken. 

tot. 

A  man  brought  four  actlona  on  the  act  againat 
bribery  at  olectiona  for  membera  of  parliament, 
^ainat  the  aame  pernonn  in  different  countiat.  In 
the  Gral  be  failed,  and  went  lo  priaon  for  the  ooata. 
Although  it  waa  awom  that  the  aamo  individual 
muBt  neceagarily  give  the  evidence  to  support  the 
other  actiong,  the  Court  would  not  compel  tbe  plain- 
tiff lo  give  gecurity  for  coata  before  ha  waa  allowed 
to  proceed  in  other  actinna.  Ftllon  r.  Eailhopt,  1 
Law  J.K.B.  1S6, 

Hoatinga  were  erected  in  a  borough  at  the  eipenaa 
of  the  candidatea  for  a  aaat  in  parliament.  They 
were  much  injured  by  tbe  populace,  and  repaired  by 
iha  candidate*.    The  major  bron^t  an  actioD,  a<i 
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ffilliin  Ihe  •El  of  p«riiBmaiit,  md  the  injury  WM  nn 
lucli  B9  T>'B>  COD iBmp Iliad  bj  tfas  legiiUture ;  loi 
lliit  ihn  propvrtj  in  it  wss  not  in  the  UKyor,  who 
Uicteforti,  could  not  mainttiD  an  Mtion,  even  if  i 
liad  boeii  n  buUding.    AlUn  T.  ^yr*,  1  Lvf  J.  K.B 


PARTIES  TO  SUITS. 

>  (.'OMPAHV,  MORTOAOG,  PRACTICE,  md  St>E-  • 
CiriC  PENroHMANOE.] 

(A)  Who  MAY  BB. 

(B>  Objection  for  want  or. 

(C)  What  Parties  neohsast. 

(<)  PUintif,. 

(k)  iV"^'*"^ 

(0)   iMTEREaTOr. 

(A)  Who  may  be. 
fiiroi^D  garernmalit  ciddoI  sua  Mtcrpt  in  the 
•  ol'  indiridaals  entitled  to  rapraacDt  tae  lUIe. 
hera  tbe  pUiniilFiraadeicribed  u  the  Goveni- 
(if  tbe  Stata  of  Colombia  :  Held,  on  demurrer, 
llic  bill  could  not  be  (uUiaed.  The  Colombian 
r«mt»l  T.  Rothichild,&U.w  1.  CUano.  49,  i.  e. 


Cm 


in  equity  ii 


A  mere  itlomef  bu  no  right  to  ai 

Ilia  own  nama.     !%«  King  of  Spain' 

U<r  J.  Chanc.  ai. 

Stmble—Thn  two  penona  eaanot  join  in  ■  auit 
SI  co-]>laintiBli,  wb«re  tbay  aver  that  the  title  ii 
in  one  or  the  other  flf  them,  and  each  contend* 
thai  it  19  in  himMlf.  CholauiiiltUy  r.  Cliatm,  1 
lum.  117. 

itut  if  a  eo-plaiatif  be  Din ecanaTilr  joined,  the 
Court  u'lll  order  tha  oinae  to  proceed  without  bia 
■nt<,rri'T.'nce.     RwJinjpn  r.  HaUifat.  1  S.  &  S.  tr. 

A,  Di-redilor,  and  B,  tha  adminiitntor,  nitb  the 

will  aniK'icd  of  nlealator,  cannot  join  aaco-plaiatiBi 

in  a  bill  iifiinat  C,  who  bolda  part  of  the  testator'! 

■•acta.      Sana  r.  Ltwr.  1  Lnw  J.  Cbanc,  165. 

(B)  Objection  for  wam  of. 

Wlii'iu,  at  the  bearing,  want  of  pirtiee  is  alleged, 
ii  ia  not  nsceuarj  that  tlie  defect  should  appear 
rrom  matter  atited  in  the  plMdings,  or  contained  in 
Ihe  eiidence.  RaynoUi  t.  Dum,  1  Lav  J.  Cbsno. 
93. 

A,  Ii,  C,  and  D,  being  panuera,  in  a  bill  by  R 
•gainst  A  lor  sn  neconnt  olF  partnenhip  dealingi,  if 
the  inbwrr  of  A  allegei,  that  C,  another  partner, 
Las  no  iiitereat  in  tha  a«Donti.  and  if  that  allegation 
i*  admltledat  tha  bar  by  the  plaintiff's  counael  to  be 
true,  tlif  defendant  cannol,  on  a  petition  for  ■  m. 
Learing,  object  that  D  ongiit  to  be  ■  party  to  tha 

Neit)ji!rcan  the  defend  ant,  if  be  bss  examined  C 
aa  a  nttncsg  in  tha  caoae,  avail  himself  of  tbe  ohjec. 
tion,  Ilisl  C  ought  to  have  been  a  party.  Bedin  r. 
FiiTq„har.  1  Law  J.  Chanc.  SI. 

If  n  plea  in  bar  ia  bad,  (sltlioatii  it  appears  on 
~  in  it,  that  the  soit  is  dafettiTe 


Cockill  T.  Whiting,  S  LiiK  J.  Cha. 

Wher^acause  is  crJcrol  to  stand  oierfwa 
of  partiea,  the  plaintilT,  it  Bepma,  la  bouad  U 
tha  coSta  of  the  day.     /),;(  t.  Kirues,  1  Jatli 

Where  the  Court  ii  saiijBed  thai  a  peraeabiai 
iDBoWeot.and  IhatheiiasuapfraonalrepissMil 
an  objection  for  want  of  iiBrlica.  founded  ea  ihi 
oumslanee,  that  thar»  is  no  personal  i  apimali 
of  that  indlTidoalbefbri- the  Court,  will  DolHr 
Ha,thia$  V.  MiUi.  4  Ls^  J,  Chanc.  139. 

If  a  bill  atitas  a  fact,  .iccordiag  to  which  A  t 
lat  ba  a  necenary  party,  o  {ilea  that  A  oiighti 
•  p^r^,  »ot  denying  ti,o  nll^pation  of  1I1.I&. 
bad.     BfocfciMrt  T,  SAiifFu,  1  Law  J.  Cbiod 

A  demnrrer  for  want  of  partiea  is  good,  if. 
siatently  with  the  case  slated  in  the  bill,  ape 
who  is  not  before  the  Court  mav  bave  BD  intflT 
'  tbe  aeeonntawhich  si«  proved.'  Munci  i.  Df  T< 
4  Law  J.  Chsoa.  109. 

If  s  penon  is.  in  reepect  of  intereit,  a  hch 
party  to  a  soit,  it  la  not  phou^ h  to  allege,  ttil 
out  ot  thejuriadiolion  of  ilio  Court,  udImi  fa 
ba  prayed  against  him.  3/iinn;  v,  Dc  ToiUl.  J 
J.  Cbsno.  ISl. 

Tbe  objection  that  a  coplainiifT  is  notapi 
ongbl  to  be  taken  by  wiv  not  of  s<iner»l  dasui 
but  of  demurrer  for  wsut  of  parties. 

If  agenoral  demurrer  iitiUrt,  whioh  fiill.l 

CQliffwillbe  allowed  ii.ameud  br  adding  pa 
<r  T.  MiiUinBCrafi,  t'  Law  J.  Chine.  181. 

(C)    WHATpARTtES  MXTESB.ET. 

The  heir  and  persovil  represenlalins  mti 
partiea  to  a  bill  for  iha  ili^coTery  of  tatU.    t 

To  a  bill  for  cttabliBhiii^  a  inului,  the  oidini: 
r  party.     C™^  v 


™  f.™ 


■"i'P 


It  la  a  gancn 
pointees  nnder  tbe  will  1 
B*ry  partis*  to  a  auit  coi 
tbe  anbject  of  appoinlm 
ft  8. 109. 

But  where  appointeeE 
woman  are  very  nuiuetoii*,   lupv   neeo  not  ■: 
made  parties.  Manniti;  \-.Thr!w',-r,  1  Law  J, CI 
t8,  s.  c.  1  S.  &  S.  106. 

A  fund  being  settled  to  sui^h  ua»s  as  huabisi 
wife  sball  appoint,  and,  in  default  of  a^^isa 
in  truat  fur  them,  and  tin'  Furvivorof  ibem.lbe 
band  and  wife  asaigo  it  .  tL"  wiie  is  the  tur^ 
Held,  that,  to  a  suit  b>'  tin' wife's  personal  irpr 
tatire  to  set  aside  the  ■.'-si^-nmfut 
preienlatire  of  tbe  lushuDj  neei 
DohUu  t. ,  1  Law  J.  Cliauc.  169. 

Where  tbe  subject  of  the  suit  ig  a  lottery  ti 
bought  and  rsgistsred  by  a  maiiicd  womaa  1 
third  person,  sbe,  *■  well  as  liec  LuibMid,  1 
to  be  parties.  Ktiudt.  7.aH(rj.,  »  L.w  J.  C 
195. 

Where  a  sum  of  monev  ( port  of  the  price  1 
eatste>isse(  apart  ia  tbe  lnoda  of  trasleet, 
aeourity  to  the  pnr«haser  n^msl  tbp  claims  «fj 
uant  creditors  of  tht  rL'ndor,  who  have  age 
e^luitable  lien  on  the  eatula  sold,  tbe  jodgmesl 


PARTIES  TO  SUITS— {IsTiRMT  of). 


diim  inut  be  pirtiw  to  ■  hill  whioh  ntka  u  btra 

Ibii  DODay  diipOHil  of.  Ahbb.  1  Lt*  J.  Cliinc.  16. 

Lud*  baiug  denwd  Id  b  truBtas,  upon  truit  to 
■pplj  1  urUiB  >uin  •nDually  in  piynMot  of  A'l 
dfbtii  Bod,  u  to  the  lutpliu,  upon  trust  for  A,  in 
ideumbnoccr  of  A's  iotereat  Glta  i  hill  agiiuat  A 
■od  tb«lruitae,  to  hkrabis  aecurity  mads  aTaiJable; 
a  oredilor  of  A  ougbl  to  be  made  a  party.  CUvti 
T.  WMiKrr,  1  Law  J.  Cbanc.  177. 

WLere  tie  object  of  B  bill  ia  Id  reatiain  proceed- 
iigaagaiaittlitaberiff,  itia  uotimproparto  make  the 
(btriff  1  party.    JorguAarton  t.  Pittiitr,2Rnu.6i. 

A  decree  diiaeted  ibeaale  of  premiaet,  Leid  under 
aprotiio,  ibat  ibe  leaasa  eb all  not  •aaign  witbout 
tbe  kndlord'a  licence;  A  It  baiini;  pDrcbaaed  tb* 
pnniiea  and  paid  the  pDicbaae-moaey  into  oosTt, 
"    '      '  ill  agtinit 


tbe  lai 


J,  preying 


gilt  be  decreed 
vaa  liolden,  that 

the  muieea  oere  Doceaaaiy  parties.   Uaultr.  Btau- 

JCTl,  I  RllM.  Mi. 

Wliere  a  eopf  bold  estate  is  lo  be  (Dneadered  to 
A  Id  Iniai  lor  ollien,  A  miiat  be  a  patty  in  a  bill  to 
tempel  tba  perftiruance  of  a  ooreaiDI.  Copt  ,t. 
Pairy,  t  J.  4l  W.  638. 

IFafieitnumber  cf  ■hareboldaraina  joiolstock 
ennpuy  aiaign  tbeir  intereai  in  Elie  ooDcam  to  two 
cr  aiora  ihireholdart,  upon  trust,  lo  [eooTCT  nbat 
kuberapiid  bif  (be V,  nod  to  bold  tbaaurplosirbioh 
ilaJlniDBJD.ailer  ezpenaes  bsTS  been  defrayed,  for 
tba  btD(£i  of  ibe  akaignora,  ibe  assignors  isiMt  be 
partus  10  a  bill  filed  by  tbe  aaaigDeea  in  unat,  in 
erdat  to  obtain  raliaf  irilb  respect  to  tbe  iulereat  M 
tmrfoti.  Bhin  y.  Ag-r,  5  La«'  J.  Cbanc.  1,  a.  o. 
1  Sim.  37. 

A  and  ii  beiDg  ladebted  jointly,  and  eacb  of  tbem 
■Jan  Mpanieljr,  «[]  ibeir  [iroperty  is  by  derd  con- 
'•jed  to  tniatees,  upon  tiuil  for  the  joint  crediton 
of  it  (ad  B,  iid  llie  aeparale  ereditore  of  eacii  of 
tbno ;  and  tbeae  enditora,  wbo  are  ?ety  numerona, 
>ra  parlJM  lo  this  deed  :  Held,  tbal  any  oreditor, 
Macdiag  ia  spy  of  the  saparats  elaaea,  may  suatain 
■  billoabvbalf  of  bimaelt'and  tba  other  oiedi ton  of 
i  ud  B,  without  makiBg  a  era dilor  of  eacb  clsia  of 
lutin.  Wild  T.  BoiJitm,  t  Law  J.  Cbanc,  193, 
a.tl(B.&S.Bl. 

All  Ibe  parties  lo  a  contract  must  joia.  Hum' 
P*'(Ji  ».  hollti,  1  Jae.  75. 

A  ihip)  goods  from  CbiUi,  id  1793,  for  B,  in 
Hiitdtia,  and  recaina  payment  for  tbcs  irom  B  : 
^linden  being  occupied  by  tbe  Frencb,  tbe  sbip 
'Diin  (D  Engiisb  port,  and  C,  beinK  agent  for  tba 
diip-ofrDtn.Bndactingandholdinghinuelfotitalao 
•*  'gf  Di  fot  iba  peraoaa  intetealed  in  tbe  cargo,  pos- 
•HU)  binaalf  of  tbe  cargo,  sells  it,  and  retaina  the 
FKKftdt.  UpoD  a  bill  filed  by  the  rpprssenlaliTeE  of 
B  agtiBit  C  lor  an  account :  Ueld,  ibat  A  ougbt  not 
ta  be  jDtde  a  party  to  aucb  a  bill. 

AsC  vaa  Ibe  agent  of  the  aliip  owners,  it  ia  not 
■KtesNiy  10  make  tbem,  oi  tbe  captain,  partiea  to 
•fell  bdl,  in  respect  oftbe  freight  due  on  B's  aban 
oftbacatgc.  Uamit.Btnalti.l  Uw  J.  Chanc.SS. 

If  aeteral  plai     " 


(b)  Difntdaali. 
If  a  creditor's  bill  is  filed  against  an  adminiatraior 

dt  bouii  mm,  tbe  suit  ii  imperfect,  unless  tbe  fenner 
sdminiatralor,  or  Ikis  personal  rapraasotstiTS,  be 
made  a  party.      Ifatun  r,  Hidgt,  1  Uw  3.  Cbanc. 

A  creditor,  who  claima  a  apeeific  lien  on  Iha  pert 
of  tbe  teatator's  aasata.  which,  at  tbe  time  of  hie 
daalb,  waa  it  lbs  tsstatot's  disposition,  ia  propeirly 
made  a  dsr<^ndant  to  a  creditor's  auit,  for  tbe  ad- 
ministration of  tbe  eitate,  though  the  bill  does  aot 
charge  colloaion  between  bim  and  ibe  eiecutor.  Ty- 
ttr  T.  Mmam,  h  Law  J.  Chanc.  34. 

If  in  a  suit  in  which  A,  a  oredilor,  and  B,  an  ad- 
miniatrstor,  are  mads  co-plaintifls,  B  dies,  after  a 
decree  for  tbe  adminlatrolion  of  the  personal  estate, 
R's  peraooal  TeprrBsnlatives  onibt,  '  '  '  " 
proaecution  of  Ibe  anil,  to  be  made  p 
of  B'a  poaaeaiion  of  assets ;  but  aa  tli 
ing  parties  in  reaped  of  aucb  posaeasiOD,  tbey  mttat 
be  made  defendinU,  and  not  co-plainlifla,  Barnfi 
T.  L#i*r,  i  Law  J,  Chanc.  163. 

An  information  and  bill  cbai^,  thatthe  truateea 
of  certain  funda  (the  surplus  of  wbiob,  sflersoBie 
spsdfie  purpoaaa  bad  been  sitisBed,  were  to  be  paid 
oier  to  tbe  oTeraeers  of  tbe  poor  for  diatributioa,) 
had  borrowed  monsr  improperly  upon  the  ssouriiy 
of  tbsse  funds,  snd  bad  improperly  adopted  tfaeacia 
ofpracedingtruBtaea,  wbo  bad  misapplied  ihefundn; 
and  it  prayed  that,  in  taking  the  account  against 
thsss  Irusteea,  they  might  not  be  allowed  tba  inms 
which  they  had  so  borrowed  improperly,  or  which 

I. J  L „jy[y  Bipended  by  the  former  tmatem, 

tbej  bad  adopted,  and  tbat  Ibe  balance 


which,  u 


;n,  should  b 


Ibem,  might  be  paid  o 
of  the  poor:  Held,  that,  to  euch  an  information,  ilie 
former  truitees,  or  thpirreprcBeDlatireii  ought  to  lie 
mads  partiss; — that  the  creditoia,  from  wboaa  clairus 
the  funds  wars  sought  to  be  withdrawn,  ouglil  also 
to  be  parties  ( — that  tbe  orerseera  of  tbe  poor  oaf  lit 
not  to  bs  psriisa.  Atloriuy  Grnarol  t.  Baiu,  *  Law 
J.  Chanc.  S!>. 

All  ths  obligors  lo  a  joint  snd  asTsral  bond  must 
be  joined  in  a  suit  by  the  obligee.  Bland  T.  K'inl^r, 
1  S.  &  S.  146. 

Where  a  bill  waa  filed  againal  lbs  principal  obli- 
gor, and  tbe  reprssenlatires  of  another  obligor,  who 
waa  aorety  in  a  joint  and  aeparste  bond,  and  the  bill 
ataied  that  tba  latter  was  inaoWent :  Held,  Ihat  Im 
was  properly  made  a  party,  and  waa  not  entitled  in 
biacoata.     /fauwood  T.  Oi'ry.  G  Mad.  113. 

On  the  death  of  a  defendant,  agaiost  whom  tlio 
bill  seeks  lo  set  aside  a  con  tract  entered  into  by  him 
for   Ibe  sale  of  hii  wife's  eaUte,— it  is  regular  lo 


rflbtir 


(D)  Intebqt  or. 
DemniTsr  for  joming  s  plaintiff  in  ■  suit,  wbo 
itilutiDg  a  auit.  one       sppeurB  on  tbe  face  of  the  bill  to  liSTC  no  intarsst  in 
nitbdnw  from  the       the  matters  in  liiigation.     Cuffr.  PUul,  1  Law  J. 
«  out,  to  tbe  satia-       Chanc.  i. 

Dot  eonaiatenl  with  A  anil  i>  imperfect,  when  a  plaintiff,  who  may 

ba*e  sn  interest  in  a  fund,  either  as  a  real  reprssen- 
latiTC,  or  «s  next  of  kin,  ia  bnfore  llie  Court  only  ia 


PARTITION.— PARTNERS. 


'.  t  lam  J.  C^aac.  If. 

WidMMt  m  wmil— iml  hai,wa  wig»x  of  n 
in  »  aait  eaaaot  b»  a  p*rtT»  bat  be  mmj  pe> 
CttMK  ID  9KV«  tb*  fiMi^  Ftmiar  t.  !>«■»■,  6  Mad. 

An  nnifertakuii^  on  tb«  pvtof  tb«  ptaiatiff,  wbich 
will  pw^ant  a  awt  firom  a&cttBf:  certain  interests, 
dispeBsae  witb  the  aecessitT  of  briagie^  before  tbe 
Co«irt  tbe  penoaa  wbo  mstata  tboee  iatereslB. 
Harm^  ▼.  Cooke,  6  Law  J.  CbaBC.  M. 


PARTICVLARS  OF  DEMAND. 
[See  FftACTiCK.] 


FARTTTION. 

SMe^ttoae  wtlt  eot  tie  to  tbe  retm  of  comnis- 
aiottera  ta  a  suit  tor  partitioa.  oa  tbe  fcroand  of  in- 
ei|u«htjir  ol'  value  itt  tbe  lots..  la  all  cases  of  improper 
oou^act  ia  ibe  couuaieaioaefS*  a  aaotion  must  be 
mede  lo  aappnie^  tbe  reiara.  Jimei  t.  TUUtft  5  Law 
^.  CiMMC.  10^.  s.  c.  t  :^m.  136. 

AtW  a  partuioa  aader  a  decree,  tbe  Court  can- 
not ^ve  a  pac^v  aar  rt^t  as  to  tbe  property,  wbipb 
tbe  c^tt&cate  t>f  tbe  coauaMaieoers  aad  tbe  deeds  of 
|paHUH>a  do  a«M  ^ve  bita :  aor  will  it  interfere  to 
relofw  Ibe  deeUs.  ia  order  to  give  a  partj  tbe  more 
e^Miveateat  aad  complete  use  or  enjojment  of  bis 
vorttoa  of  tbe  ptemisee.  farlry  r.  Moart,  5  Law  J. 
Cbaac.  l«a 


PARTNERS- 
[Se#  Banrrvi^t,  Company,  and  Sbt-ofp.] 

(A^  Partnkhsmip. 
(^tf)  }9*Hk'  cvmlitNlfrf. 
(^)  Article,  ( VastrMniw  •nd  Operation  of, 

(U)  J>WM^M(iea. 

(W)  Paktners. 

(e)  Hi^t$  ond  Intomtt. 

(^)  l.iobHilin* 
{V)  Actions  and  Suits. 

(m)  hi  gtHtraL 

{b)  PiHitliugt, 

fi«)  Evidence, 

(A)  Partnership. 
(a)  How  eonttituted, 

Ons  of  ssveril  partners  oanoot  admit  a  third  per- 
»(in  Ri  N  partner,  but  he  may  give  him  a  dirisioo  of 
hia  shNm.     Jhuy  v,  Fromont,  6  Mad.  5. 

WhRt  Nhflll  fttnount  to  svidence  of  partnership  be- 
|«vnan  jMirtlss  having  a  joint  interest  in  certain  pro- 
|ii»rlVi     Ntroi'y,  liuruand,  6  Law  J.  Chanc.  81. 

1^  a  man  i*n|(sgo  to  purchase  articles  of  commerce 
fur  RiKilliar  parson,  and  agree  to  Uke  a  proportion 
of  I  III*  proflta  for  his  labour,  and  to  bear  a  proportion 
nf  ths  loss ;  hs  is  no<  ■  partner  as  to  the  world  in 


general :  and  if  tbe  person  for  whom  the  utidci  m 
parchased,  obtain  a  bill  of  exchange  opon  iImb,  ud 
pay  it  to  his  bankers  on  his  own  account,  nd  tbei 
become  a  bankrupt,  the  other  person  cannot  fidlotr 
it,  and  is  not  entitled  to  the  proceeds.  Smiif. 
Watton,  9  Law  J.  K.B.  63,  s.  e.  %  B.  &  C.  401, it 
SD.&R.751. 

The  plaintiff,  a  merchant  in  L,  and  A  B,  t  broker 
at  C,  entered  into  a  cotton  speculation,  by  whicb  \k 
latter  was  to  purchase  the  cotton,  and  biTeoMthinl 
interest  therein  in  lieu  of  commission ;  bejMUcbaed 
cotton  in  his  own  name,  which  was  paid  tor  bjtk 
plaintiff;  the  broker  informed  tbe  pitintiff  thtt  tke 
cotton  was  deposited  in  a  warehouse  rented  bj  bia, 
and  that  he  held  the  key  for  their  joint  iecmitj;  is 
the  course  of  their  correspondence  the  trtstaeiioi 
was  spoken  of  as  a  '*  joint  account,"  "joint  coDcen," 
"joint  purchase,"  **  joint  speculation,"  "jobteot- 
ton  adventure  :"  the  broker  pledged  tbe  oottos  to 
tbe  defendant  for  a  debt  due  from  himself,  ud  be- 
came bankrupt :  Held ,  that  the  transaction  laoasted 
4o  a  partnership,  and  that  therefore  A  B  bid  utbo- 
rity  to  pledge  in  tbe  absence  of  fraud.  Reidf.iW- 
Unshed,  4  B.  &  C.  867,  s.  c.  7  D.  &  R.  444 

Where  the  plaintiff  and  defendant  ran  a  itigf 
coach  from  Batb  to  London,  tbe  former  profidiif 
borsea  for  one  part  of  the  road,  and  tbe  litttr,  (of 
another ;  and  the  profits  of  each  pirtj  were  oleo' 
lated  according  to  tlie  number  of  miles  hit  borfe* 
went ;  and  the  plaintiff  received  the  fares  of  thepM- 
sengers,  and  gave  a  weekly  account  tbereof  to  tb« 
defendant :  Held,  thsit  the  plaintiff  and  defeadnt 
were  partners ;  and  that,  in  an  action  by  tbeforacT 
against  the  latter,  upon  a  separate  traasaetioD,  be 
could  not  set  off  a  balence  whicb  bad  been  decbiw 
to  be  due  to  him  upon  such  weekly  accooatSi  />*- 
mont  V.  Coupland,  2  Law  J.  C.P.  fSr,  Lci  Binj. 
170,  8.  c.  9  B.  Mo.  519,  s.  c.  1  C.  &  P.«75. 

A,  B,  &c.  were  common  carriera  fromlitoF,  • 
separate  portion  of  tbe  road  being  allotted  loeicb; 
and  it  having  been  stipulated  also,  that  no  partao- 
ship  should  exist  between  them.  A  for  bimsrif  lad 
the  other  parties  agrees  with  the  Mint  to  carry  »"« 
from  L  to  F,  and  afterwards  makes  anotber  agrea- 
ment  with  tbe  Mint  to  carry  other  coin  to  pl«"iaoj 
on  the  road  :  Held,  that  all  the  parties  were  entitW 
to  share  in  the  pro6ts  of  this  agreement  R^  '* 
Aiittwick,  1  S.  &  S.  52. 

A,  having  undertaken  to  negotiate  for  ^^^fPfJ 
chase  of  certain  property,  on  behalf  of  an  **'Td 
partnership,  which  was  to  consist  of  himaelf  aadn 
and  C,  and  a  contract  for  the  purchase  of  the  p»- 
perty  having  been  concluded  by  A,  B,  and  d  «" 
the  yendora,  those  vendors  at  the  same  ^|°V*^ 
to  give,  and  they  afterwards  pay  to  A  IffiOOi,  wj 
his  private  bene6t,  without  the  knowledge  of  nasd 
C  :  Held,  that  A  was  to  be  considered  as  bavragr^ 
ceived  that  sum  for  the  benefit  of  tbe  new  ptftwrj 
ship,  and  that  B  and  C  wereentiUed  eacbioalJJrt 
part  of  it.     Faweelt  v.  Wkitehonie,  4  Law  I  Chaac 

In  an  action  for  goods  and  work  «PPJj*J,  ^ 
equipping  a  mine  (the  defijndant  being  ^^'^'J 
one  of  a  company  concerned  in  working  it) :  B««t 
that  the  mere  payment  of  deposits  without  any  aif- 
natore  of  a  deed,  or  interference  in  manageajeai, 
was  not  enough  to  make  her  liable,  unleastbejo^ 
believed  from  the  evidence  that  an  actual  coarej- 


MnoTiniDUnMiBlhamioahad  be«n  mide  to  her. 

Via  t.  L-d<f  Anun,  lM.lt.  M.m.  [TonMrden] 

A  putv  piyiDg  ■  depcait  on  ibaras  in  i  Indm)^ 
cimipaDj,  iBcl  inerwirdi  piling  (be  dead  of  pkrt- 
imbip,  is  to  bs  roniidaiod  ■>  ■  partner  frDiu  tli'e 
tiae  o(  hit  (wying  the  depoiil.  Qircrc,  if,lbe  mere 
pijineiii  Dt  ibe   deposit,  wilbout   ibe  lubiequenl 

igniliira  or  the  deed  would  mike  bim  a  pinner  T 
Ujcltrr.  KiriAsiD,  I  M.  &  M.  93.  [TeaCerdeDJ 


mi^ht  sell  it  to  *ay  othar  peraon  :  Held,  fbet  the 
majority  were  not  ible  to  nil  the  whole  eoncem 
without  (he  content  o(  stl  ;  but  ihnt  where  ell  but 
two  were  deetrou*  of  retiring;,  thry  miglit  (ell  their 
own  eherea  without  miking  in  offi^  of  them  to  tba 
committee.     ChappU  y.  CbMI,  1  J>e.  3S7. 


lag  compi 


leCour 


lobiod  tbe  other  by  the  icccptince  of  billi  i 
change  /or  piy  meoti  in  retpect  ofthe  (inn. 

Ilieielbre,  it  is  incumbent  upoa  the  holder  o 
■ocepted  ij  one  pertj  to  joinllj  interested,  i 
■ame  or  both,  who  seeks  to  recoier  againi 
olbtr.  Id  prore  express  snihority  hsi  been  gii 


tLS.t 

A  egrced  to  Isks  B's  son 
■ttomejT)  the  considentinu 
two  yasn  froiu  the  dste  i 
mentioned  for  the  commeni 
ship  : — It   iru   holden,   Ist, 


cill  not  decide  t  point 
t  Ihe 

,IS. 

nto  psrtnersbip  »  id 
u  to  be  paid  wiifain 

that   the  pirir 


Tbui, 
wu  to  Iw  jointl 
fat  Ibe  itock  a 
three  Donihi,  ii 
led^  of  A.  1 


ceptanee 


o  tske  a  fa 


which  B 
lipulited  to  pay 
.n  good  billi  at 


bills  in'iha  name  of  himself  >ad  A,  paysbla  at 
twelre  nnoths,  •tbicb  acceplinces  were  not  subae- 
tjnastlr  ntiGed  by  A ,  it  was  held  thtt  (be  bolder  of 
tilt  tijlls  was  not  entitled  to  recorer  sgaiuit  A. 
(;r<r>uJ.dt  T,  Doictr,  6  ^aw  J.  K.B.  15»,  s.  c.  7  B. 
&C.6S5,a.cl  M.&R.G40. 

{i)  Artkla,  CtiutTuitbm  and  Optraliim  rf. 

•boHldiliedt...^  ....        .        .  .       . 

sd^it  tba  decessed's  widow  or  other  pen 
It  lo  bo  ioiperalire  on 


or  the 


reprei 


„_,  _t  whicb  tbs  1 
be  bindiog  ;  Hilh  ■  prOTisioi . 
to  retire  sbmild  firat  o^  his  sbsi-e  to 
SI  B  certaiB  price,  snd  if  tbsy  declined  t 


Partnership  articles  direct  s  yettlr  seitlei 
Ulh  March,  sod  if  a  partoer  die,  his  Batata  is  uj 
■hart  in  do  proGta  anbaequent  to  the  last  yearly  eet- 
llemest.  The  Isst  settlement  is  on  tbs  !ix\\  Norember 
1811,  snd  a  partner  dies  in  February  1813,  bis 
<mte  shares  in  profit*  up  lo  the  5th  Noreraber 
18tl.     PdlylT.  Janrwn,  6Mad.  146. 

B  and  C,  being  the  sole  proprietnrs  of  s  news- 
psprr,  by  indenture  diride  the  cencem  into  s  certain 
nioiber  of  shares,  and  confer  certain  righu  at  pre- 
emption, according  to  Gied  rites  of  price,  ind  in  a 
csrtaii  order,  on  each  other  mutually,  and  on  ill 
fntore  bolden  of  abires.  Hating  alt  along  conii- 
nned  to  be,  anil  still  being,  the  sole  proprietois, 
ihsy  altarwsrda  sasign  csrtiin  sbsrea,  with  their 
■ppvrteDsnce*,  snd  sll  their  right,  title,  snd  interest 
hi  these  ibires  to  A  ;  snd  Tarious  new  conditions, 
*i<h  respect  to  A'sin teres!,  are  introduced  into  Ihe 
deeds  of  ssaignmeni,  but  aotbing  ii  said  as  to  the 
tigbl  of  pra-imption  :  Hrld,  that  A  il  entitled  to 
(he  rights  of  pre-emption  annexed  by  the  fiial- 
Bentioned  indeDtire  to  his  sbsres.  5lniiarl  i. 
Slain,  1  Law  J.  Cbsno.ei. 
Partnsiafaip  amongst  s  number  of  penoni,  to  be 

isgad  by   a  roamittee  of  Gre,  snd  by  general 
_    ..    ..._..!         ■    of  the  majority  wsi  to 


might  be  leceiTed  to  shew  that  B's  son  was  not  >n 
sttomey  when  the  instrument  wsi  eiecuted  ;  and, 
Sd,  that  no  oral  testimony  could  be  sdmittod  to 
proTfl  that  the  memorandum  was  nnt  to  lake  eHbcl 
until  the  party  had  been  admitted,  aa  diiacted  by 
a  Geo.  t.  Hilliam)  t.  Jma.  6  B.  &  C.  108,  s.  c. 
*7D.  &R.  548. 

'i'ranaifiiona  between  parWer 
waiver  of*  written  agreement,  o 
agroeineDt  different  from  written  articloa,  provided 

almwl   to   damo Miration,   that   the    articles   were 
otherwise  intended.     Gcdda  r.   WnlUei,  t  Blisb, 

Articles  of  partnership,  proriding  tbsl,  upon  lis 
sspiration.  the  stock  in  iraile  should  be  ditided,  re- 
ceived, and  taken  by  the  paitnsra,  acconliog  lo 
(heir  respsctiie  inlereat :  Held,  (bat  they  could  not 
be  carried  ioto  execution  literally,  and  that,  (here- 
fore,  by  the  general  law  of  pattnerahip,  tbe  settle- 
ment must  bs  by  a  sale  and  diTiaion  of  tbe  whole. 
Cook  T.  CollhgTidgi,  1  Jac.  607. 


if  profits  derired 
I  employment  of 


partnerahip  property,    Gtuaingtoii 
h  3. 1*4. 

Ihe  Court  decreed  an  aocpuut  o 
by  a   surriring  partner  from  the 
capital  belonging  tn  his  deceased  c 
wbst  was  a  aufficient  remuneration  lo  lue  lormer 
for  bia  carrying  on  (he  business.    Srnuii  t.  De  Tat- 
tet,  1  Jac.  ¥84. 

ifa  writ  of/i.^a.  bs  sued  out  against  one  ofsevo- 
ral  partners,  lor  a  debt  due  from  him  alone,  there  is 
great  doubt  as  to  what  iatereat  in  the  partnership 
property  can  be  sold  by  tbe  sberiSl  Burton  T. 
Gr«n,  3  C.&  P.  306.  [Teoterden] 

Where  all  partneii  in  a  puhlicition,  except  one. 


ling  of  the  efTecta 


coDsideial 


efuaed  lo  restrain 

mer  partnerahip  ii 

ion  of  an  annual  sum,  wbere  there  had 
been  an  agreement  peimiltingtlie  use  on  those  terms, 
whicb  had  been  acted  on  for  many  years ;  but  an 
injunction  was  grsDled  (o  rsstnio  the  use  of  part- 
nership effects  notinelnded  in  tbeagresmsnt.  (Hai- 
itflflpn  T.  TAttuiiH,  t  S.  &  S.  114. 

Where  a  partuar  in  trade  liable  for  a  sole  debt 
contracted  before  his  ptrtaership,  and  also  liable  for 


|ii[tiieritiip  d«bta,  f»yt  maney  lo  Uis  eredilor  on 
nccounti  the  cre^litor  cintiol  upplj  neb  pajmenl  to 
liie  firel  delit.  if  tlia  ninney  jiaid  iraa  in  Tict  lli* 
money  of  tba  p«rluBrabi[i.  fSampun  >.  Bniitii,  1 
M.  &M.  40.  [AbboU] 

If  one  of  sevBiiil  pmrtnorsobtsio  property  frsudu- 

bnd  no  p*rtici|iiIIon  in  the  fraud ;  still  tbe  properly 
10  obtDlued  dOHB  uot  Teal  ia  llie  parlDetsliip.  KMy 
1-,  Wiliaa,  I  R.  S:  M.  178.   [Abbott] 

(J)  Oi»»(«r™, 

The  pinonJ  rigbt  nrliioli  etery  member  of  B  pirt- 
nontiip  Iab  to  diuolie  (he  partuarahip,  nil!  not  be 
Goutrolled  except  by  orear  aiprewioni — tbat  right 
will  not  be  controlled  by  the  partners  uking  K  lence 
for  yenra  of  tbo  premiiea  where  tlie  tr«de  ia  to 
be  carried  on  ;  nor  by  iirorisians  in  llie  >rticls*  u 
to  tbo  amoanl  of  capital  to  be  brought  in  by  the 
■eienl  patlnera  in  eucf  Fuire  yetin  ;  nor  by  prori- 
aion  for  the  e?enl.  whrre  the  pertnera  are  iu  number 
mora  than  tno,  of  Ibe  excliuion  of  one  of  iham  by 
rlie  othera.  Biater  r.  Flatdt^lnilli, a  Law  J.  Cbinc. 
119. 

QiKcri— Whether  a  parlnerahlp.  not  under 
eipresa  agreoment,  that  tliu  juirlnersbip  shall  conti- 
nue fur  any  pnciie  daration  of  time,  ia  diuolred  on 
nollM  by  either  party.     Linitvotii  v.  CaldimU,  II 
PricB,  97. 

Where  there  lEtproviaoinsn  indenture  ofparlnar- 
ahip,  Ihai  either  oflhepartuara  may.  if  he  ia  Jeaitaul 
of  quilting  the  trade,  detcnoins  the  ptrtneiahip : 
Held,  that  one  of  tliem  canuot  diaialvB  tha  pirtner- 
'       ,  hut 


ptymant  of  the  debt),  nnd  that  fund  iflnv 

Erorea  imnflicient  forthe  pmpoao,  llio  othn  pai 
a*  no  lien  on  those  article*  in  reapeot  of  auali ' 
cieocy.     Lmgin  w.  HimimiH.  1  S.  St  S.  6W. 

A  hill,  acuipled  by  on*  of  aeraral  partun  ■< 
diaaolution,  Ihoogh  for  a  parnerahip  debt,  ii 
biadiug  unleaa  ha  baa  to  canduoted  hiuutir  i 
induce  tlie  world  to  beliBTe  that  he  waiatill  in 
nersbip — as.  bv  Buflering  hia  Dime  to  appear  oi 
door  of  the  coiiuling-houas.  Doltean  I.  Ureli 
C.  &P.  104.  [AbbotlJ 

(B)   P»IlTNE«a. 
(a)  Righli  ami  Inltreitl. 

A.  B,  C,  and  D,  baiog  partuen  in  ■  parti 
Tontare,  and  money  on  the  partnenbip  aceon 
iuK  iu  tbe  baiicli  of  B,  and  D  being  iadsblad  i 
A  iB  not  eutitled,  in  the  account  bet«reaa  bin 
a.  to  bare  iredit  for  D'a  share  of  the  money  ii 
hauda.     BaHin  t.  Far^ahar,  1  Law  J.  Cbanc.  1 

B  and  C  ha'ing  tefiued  to  pay  A  hi*  ahi 
■'""""'' '-- "^  »  would  aign  » -■       - 


ing  a  proteat  by  . 


lanyni 


l^re-amptiou.  A  ia  entitled  to  file  a  bill  d 
of  hi)  aharc  of  the  prohu,  and  for  a  dectaraUi 
the  Court  with  reapect  tA  hia  rights  of  pie-eai 

I       SuaaH  T.  Situirl.  1  l.aw  J.  Cbuic.  61. 

Interaat  allowed  at  ,bl.  per  cant,  on  auaa  pal 
to  a  deo««ed  partner's  estate.  Cntk  r.  CalUwi 
1  Jac.  607. 

I  A,  B,  C,  D,  and  E.  having  been  in  pannei 


1  eilber 


up  a  pari 


parlnerBbip  is  diisolved  aa  to  A,  but  tlie  nam* 

is  retained  for  some  tims  in  the  lirm,  and  be  i 

aliip  or  entirely  give       in  the  bauds  of  hia  CD-parlnBis  TIOMJ,,  aecnra 

"' " leir  joint  and  BOveral  bond  :  tbey  also  Doietii 

ideiomry  him  ogainat  all  liabilitie*  ariiia)^ 

le  past  or  future  use  of  hia  name  in  the  nrm  : 

the  partnership  is  disaoUed  aa  to  C,  D,  ai  E 

■      0  paraona,  who  carried  an 

.  ime  bankrupt ;  aAcrwaidi 

It  for  hia  chil-       nunc  of  A  ceaaea  to  be  uaed  in  tbe  Gnu,  and 

1  the  manage-       acommifliion  of  banknipt  iaiueaagainit  B,  ifaar 

le  bank,  whioh       ing  joint  eitate*  of  tbe  Grni,aQdalao  unsatidMd 


h  trade.      Cttoper  v.  H'atlmf[L'i 
i,  and  C,  carry  on  hu^ineu  aa  baniera,  uauer 
nrticiai  of  partnership  for  a  term  of  years,  by  which 
A,  to  ease  of  hia  death,  haa  the  power  of  bequaalfa- 
ing  hia  ahare  of  Ibe  bueiueai  in  fuvour  of  hia  wife       afterwardi 
or  children  :  A  died,  hacing  bequeathed 
of  hie  concern  lo  bis 


meut,  and  ahared  in  the  profits  of 

conlinui'd  to  be  carried  on  under  the  nauiii  arm  u  ubulb  : 

bufore  :  Held,  that  on  the  daat).  of  A,  aneiv  banking  Held,  that 

parlnerabip   was  formed.     Pimberioti   T.    Oakti,   6  of  the  bond) 

r.awj.  Cbanc.  33.  Tbat  he  w 

Where  a  pailDerahip  ia  dinaolTed,  and  one  of  the  eataiBagaiDsi 

purlaers.beingin  pnssaasiDaDfpartnerahippropeity,  ofwl    -  ' 


a  in  tbe  a 


tlie  partnership  property. 

biTSineaa,  part  of  that  property  is  consumed  and  i 
|tlaced  by  other  property, — tbe  property  whioh, 
the  time  of  Ibe  decree  doclaring  tbo  psrtncrtbip 
bo  disaolTed,  ia  on  the  premiaea,  for  Ibe  purpose 
currying  on  the  buainasB,  ia  Dot  to  be  treated  as 
i|iccie  the  properly  of  the  partnerahip.  A'iidI 
ISunvmJ,  6  Law  J.  CIibdc.  81. 

A  court  of  equity  will  enforce  an  agreement  ma 
upon  a  dissoluiioa  of  pnrtnersliip,  that  a  partioul 
book,  used  in  tbo  trade,  should  beoome  tbe  eKclusl 

properlr  of  one  of  the  paruiern,  and  that  a  copy  of       being  girou,  tin)  Courttcfused 
It  slioui'd  be  doliTered  to  Ilie  other.  AmIiai  t.  Purftcr.  li  Mad. 

If,  upon  a  diaaolulion  of  partnership,  it  ia  i 
that  curtain  articlei  of  the  partneraliip  alock 
bacomeilieeiclusiTepmperlyof  onaof  the  pai 
■nd  that  acerlniD  fund  ahall  be  appropriated 


ofB. 


ly  in  lespect  of  hia  liabilil 

ut  it  was  necessary  for  hi 

oraditora  before  he  could  f 

ciparu  EUu,  6  Law  J.  Cbnoc.  44.S.  c.  ;G.  kJ. 

Money  paid   by  a  solvent  partner   to  dafintd 

use,  out  of  Ilia  aeparate  property,  subsf<|ueul  t 

bankruptcy  of  hie  partner,  but  in   puouanoa 

Gontraol  made  previoua  to  tbe   baokoiplcy  e 

partner,  may  be  sued  for  in  the  Bwne  of  the  » 

Cluer  only,  witlioat  joining  the  aaaigneeio 
krupt  partner.  TiutClicrT.  Slitphtrd.i  Ctiil. 
Where  a  rsliring  |)artner  bad  ohlaioBd  ■  Ii 
im  for  hia  interest  than  suhei'quriit  losHa  jiw 


iuloifnn 


origtnata  a  suit  for  len 
n  the  Court  of  Admiralty.  Ap>dla,  I  ilag.JI. 
If  one  of  ssTeral  shareholders  lor  building  a  liri 
indertako  tbe  SDireyor's  dapsrtmeat,  he  osa  n 


ttii  >o  MtioD  afuuM  hii  oo-mbacriben,  he  being 
THwcd  in  tha  chinctir  of  ptitBCr.  And  it  warn* 
ibit  if  tb*  caauBiltaa  emplojed  Ibe  BoiTcjor,  ind 
nidertbe  lolof  urlianiflDtthstruatiiai  of  the  bridf^ 
■n  nnil*  Iiib1«  lor  tb«  mrra^ar'a  bill,  (he  auTrayor 
ataoc  miiDlaiii  an  actioa  for  it  igaimt  the  con- 
■  illn.  Mamyfrnny  *.  Hartland,  1  C.  &  P.  S51, 
[Abboit} 
A  ■Dbacribar  to  id  awociation  foi  brinfpD|;  a  bill 


(k)  Liabilitiit. 

When  oaa  of  aavenl  iwrMara  homiwail  money, 
aijing  il  wia  for  the  Brm,  and  miaapplied  i(, — it 
waa  bolden  jbat  tbe  olbei  paitnen  were  not  liable, 
if  it  were  lent  ont  of  the  ordiniry  coune  of  mde, 
■nd  Iha  taadu  did  not  eieraiae  due  caulioD  ;  and 
that  [ha  circamatauee  of  hii  appljing  a  portion  of 
tbil  maatj  U  tba  liabititiea  of  tha  finn  woold  not 
laadet  th«ai  aMwenbke  fbr  ita  npajmanl.  Llayd 
T.  Fn*fitlil.  S  C.  &  P.  M5.  [Abbott] 

A  donaast  pannat,  who  ia  not  knona  to  tba 
wdU  ta  ha  a  panaer,  ia  not  liable  <m  a  hilt  prea  hj 
aaa  of  kia  partaaiB  in  a  tnnaaotion  not  refatiog  to 
UupartnenbipL  Llwd  i.  JiU*.  <  C.  &  P.  138. 
[Abbwt] 

If  >  p«Ttoar  borrow  a  Mm  of  Dione;r,  and  gin 
kit  etrn  aaairi^  oaly  for  it,  it  doaa  not  become  a 
panaanbip  dabi  bj  baiag  applied  for  partnarabip 
pnrpoiH.  with  iba  knowledge  of  tbe  other  partner, 
Bma  J.  Ltmu,  1  Sin.  ST6. 

IVbara  moaej  bdonfing  to  olbei  panona  baa 
ban  broDgbtialo  tha  partnerabip  flidd  by  one  parl- 
Ht  wiifa  a  kaowladfra  of  aiAer  of  tb«  otben,  the 
paMaera  im  all  liabte  to  make  it  good.  Stnia  r. 
)farak,5LawJ,K.B.(01,i.  0.6  U.  &C,  5^1. 

Oaa  partaar,  bj  acoeptiog  a  bill  in  Ibe  name  of 
tka  fam,  for  Ida  aapanl*  debt,  doaa  not  bind  bia  eo- 
[•itoara,  in  tbe  abaenca  of  proof  that  be  wu  anlho- 
liiadaalado.    En  piru  GBuUhig.  t  G.  &  J.  UB. 

baoKtiaBagainatpaTleBn.onabillofeiebiDge, 
it  il  no  legal  olgaclioi  that  tbe  bill  ha*  befen  drnwn 
N  iadotaed  bj  one  in  bia  own  name  ttnlr.  Tha 
UaWlity  of  tbe  paitiaa  ma;  be  collected  from  their 
teaiae  of  boaineaa,  and  other  ctrcumatancaa,  abew- 
iag  that  the  partner  who  drew  or  indoned,  had 
aulbohty  to  hiud  the  partnanUp  by  that  mode  of 
tawag  «r  indvraiiig. 

NeriaKaufficiaat  for  tbe  atber  partnera  to  abew, 
Uat,  ia  the  partisular  inataace,  tha  parinar  who 
4iaw  DT  indoraeX  the  bill  in  qnealion.  Tiotaud  bia 
^nla  iwttnEtioM  hi  ao  dohg.  Tin  Saath  Cargfna 
B*^  T.  Caw,  e  Law  J.  K.B.  364,  i.  o.  B  B.  &  C. 

Om  of  two  pailnert  bad  oommitted  I  aeotet  act 

effeiibniptey  ankaownto  tbe  other;  he  aflerwarda 
aaeapird  a  bill  of  exchange  in  the  name  of  Ihe  firm, 
»od  applied  it  to  hie  own  piirate  nae ;  a  connuaaion 
wu  Iikea  out  and  properiy  woried;  an  iciion 
•giiaat  the  (wo  partnera,  by  an  jnaocsot  holder, 
•na  held  by  the  Court  to  hare  been  well  brought 
Lacy  T.  IfaaloKi,  1  Uw  J.  K.a  149.  a.  c.  1  D.  & 


■  waa  signed   fav  one 

,  but  beRsu, 

tbe  peril)  rr 

Fly  aued  upon  ihe 

I.  i  C.  407. 

I  an  award  n-aa  aigaed  bv 
:  Held,  that  it  would 
not  hind  the  fire,  aa  it  waa  not  an  aot  withia  ilie 
ordinary  oonrae  ofbuaiiMBa  of  a  trading  Brm.  Siend 
T.  Salt,  S  Law  J.  C.P.  175,  a.  a.  3  Bing.  101,  a.  c. 
10  B.  Mu.  389. 

Partnera  being  anawerible  for  the  aota  of  each 
other  aa  regarda  Iheir  buaineu,  tbay  cannot  aei  up 
aaadefaDOrthat  eniriea  bad  been  fnadulenllyinade 
by  a  co-parlner,  and  tbey  never  bad  receiTCd  I)ie 
money  in  their  bouae  ; — therefore,  where  banlfera, 
amployed  to  raceiTe  diTidradi  ia  the  funds, 
had  in  their  own  booka  credited  their  emplovera 
with  the  dindenda  aa  reoeired,  and  had  alloV'ed 
tbani  to  draw  nitboat  baring  any  other  fbnilB  in 
their  hinda  -,  Held,  that  the  bankna  wera  boned  by 
tbe  entriea  ao  acted  on,  although  the  partner*  -were 
nut  cofmiaant  of  it.  ifnau  t.  BalUntd,  1  R.  8;  M. 
"Sri.  [Beat] 

Where  a  leaae  of  a  wharf  waa  ^■'■iilxl  to  os?  of 
aararal  partnera, — it  waa  boldea,  tbatlhey  all  might 
he  aued  fbr  gaa  faraithed  to  tbe  wharf,  ifthey  uied 
it.  Lomtim  Gai-Litkl  Comjutiy  r.  fiichM,  J  C.  & 
P.  365.  [Beat] 

Where  a  debt  ia  due  to  a  partnerahip,  tbe  mere 
circamatanee  of  one  of  the  partner*  Caking  a  aeourity 
in  hie  own  name  alone  from  Iha  debtor,  doaa  not 
afiwi  either  the  rigbta  or  tbe  liabilitiea  of  tbe  part- 

Aoaord^nHy,  where  a  partner  (a  diaaololion  of 
the  partnerahip  being  in  contemplation)  took  a  war- 
rant of  aitomey  in  bis  own  name  from  one  of  the 
debtors  to  Ibe  firm,  and  ifterwirda  reoeired  sums 

waa  held  liable  to  tbe  aaaigneee  of  (lis  debtor  for 
the  sama  ao  received,  they  baring  been  paid  under 
circnmataneea  which  gave  tbe  aaaigneea  a  rigLi  to 
recuver  them  under  the  bankrupt  law.  Biargi  t. 
FitUnm,  6  Law  J.  K.B.  357.  a.  e.  8  B.  gf  C.  Wt, 
a.  0.  t!  M.  &  R.  tM. 

A,  being,  entitled  aa  a  partner,  to  a  share  of  ex- 
teuiiie  ironworka,  and  of  the  lands  and  pnmiaea  on 
which  they  were  carried  on,   agreed,  for  valuable 


oBhia 


drawn  ^tn  the  bua 


Is  he  assigned  bia  share,  aud 
T  pBTtnara,  thst  he  had  irith- 
las,  and  when  called  upon  to 
eompieia  ma  porckaae,  reaiated  tbe  performance  of 
the  contract  aoooeaarully,  on  tha  ground  that  a  good 
tide  could  not  be  abewn  :  Held,  that  B,  aa  betn-eea 
him  snd  the  other  partnera,  waa  to  be  treated  aa  A 

Esrlner,  and  waa  to  contribute  to  tha  partaanliip'e 
laaea,  until  the  time  when  he  gave  notice  of  his 
withdrawal  fiom  the  ooncem  and  aaaignad  bia 
ahare  : — that  his  liability  ceaaed  upon  bia  aaaigning 
his  share,  snd  giving  notice  to  tbe  other  partners  of 
bia  withdrawal  from  the  concern  :— that  the  asstijn- 
nent  of  bit  share,  though  made  to  an  inaoUenl 
peraon,  waa  not  for  that  resion  the  leas  aflectjnl  in 
putting  an  end  to  bia  liability  ;— that  the  aBai|rnce, 
not  having  been  acknowledged  a  partner,  or  per- 
mitted to  aci  as  such,  did  not,  by  hia  aeeeptancs  of 
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cor  iny  linbilily  19  befreBO  him- 
■(nerj.    Jf/ny.  »,  5ii..f(..  S  Ru... 

Tlie  manager  of  ■  jiirtnsriliip  connrn,  Imring  > 
■aliiry  wiili  ■  slureof  llw  piofila  Bccordinfrtoa  pro- 
partion  of  oipiUil  lad  stock,  not  adTiiiced  by  him, 
hut  asai^od  by  Tray  of  nominal  inlpmt,  (ror  the 
purpose  of  creatiag  »n  addition  to  hia  salary,  de- 
pending upon  Ibe  contingPiicy  of  Ihs  auccesa  nliich 

In  audi  ■  esse,  tlie  manager  is  not  liable  for  loas, 
sIlhoUKh  it  IB  eipresscd  in  the  articlM  of  pannar- 
sliip.  ihst  tliB  pannere  (not  excepting  the  m.n.gsr) 
Ere  to  be  "  subject  to  profit  and  loaa"  :  and.  nllhougb 
the  mnnoKer  signed  ihe  partnenbiu  boolia,  joineJ  in 
■eruriiiea  giren  bj  the  {>srtDrT>ni|i,  and  in  tnoal 
other  piirraership  acta,  including  the  adrerliaemenl 
for  a  dissolution,  because  it  ajipeiired  from  the  ge- 
ure,  and  allthapTOiisioaxif  (hp  ounlnct 
taken  and  ronilmed  together,  as  well  as  froni  lbs 

the  other  partners,  thai  ibe  proTiaion,  ss  to  profit 
and  lo'a.  was  not  intended  to  apply  to  the  manager. 

snforeed  st  the  data  the  suit  commenced,  because 
ibe  other  parlnors,  upon  the  diaaolution  of  the  part- 
ncrsliip,  and  for  many  years  sftetwardi,  made  no 
meuliou  of  lliB  subject;  and  nnnicularly  as,  in  a 
former  suit  betwern  ihem  and  their  manager,  rs- 
apecling  Ibe  amount  of  bis  aalary,  lliay  omiited  to 
make  any  claim  agiunat  him  as  psrtnsr  for  a  share 
of  losB  ;  and  more  eapecislly  as  the  court  below,  and 
Ibe  Houae  of  Lords  on  appeal  in  ibBtauii,e3tima(e(l 
the  salary  on  the  supposition,  that  the  manager  waa 
entitled  lo  n  abnre  of  profit  aa  an  addition  to  bis 
aulsry ,  witboui  being  subject  lo  loaa ;  no  menti4)n 
or  claim  haiinif  been  made  on  Ibatsuhjeoi,  either  in 
tbe  original  auil  in  Ibe  court  bplo»or  upon  appeal. 

e  partnerabip,  and  not  so  ss  to  hi*  co- 

Tlie  most  positive  eipresalons,  as  to  liability  to 
loa«  in  the  articles  of  a  partncrabip,  may  be  con- 
trolled and  superseded  by  Iransactiona  between  ihe 
nsTties.  ibe  conduct  of  tbe  co. partners,  and  ilie  spe- 
)B  of  the  case,  including  non-claim 
and  inconaialriit  n'presentBtiDu  during  a  prolracled 
litigation,  which  fumisliad  occaaioD  to  make  the 
eUim,  if  the  right  eiiited.  GnfWet  v.  IVuliact,  i 
Bligh,  S70. 

A  retiring  partner  is  liable  for  tbe  debls  due  by 

ID  the  carrying  of  tbe  debt  inloa 
Ihe  remaining  partners.  Unvid 
V.  E(l.f.,4  L«w  J.  K,B.  lSS,a.  c.  ,i  B.  S  C.  l%,c.B. 
7  D.  &  II.  690,  a  o.  1  C.  &  P.  368, 

A.  afiar  bis  dissolution  of  partnerahip  with  B, 
suffered  his  name  lo  remain  on  a  cart,  and  ovit  ibo 
plaoe  ofbusinesa:  subsequently  an  injury  baifing 

improper  dri>ing,  on  action  was  brought  agaiaat  A  ; 

Held,  tliat  llie  action  was  suataingble,  tiiougb  the 

t  beloniied  to  B  ;  bectuie  A.  by  pin 
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security  for  a  balance  which  be 
him.  I'hey  then  filed  a  bill  for  an  aecounU  Hi 
a  cross  bill.  On  the  Master's  repoit.  a  balaac 
found  due  frotn  him  to  the  repreceDtali's  i 
deceased  partner:  Held,  that  tbe  coals  of  bolt 
must  be  giTen  against  tbe  surriTing  partnat. 
*.  Friina,  4  Law  J.  ChsDE.  17.^. 

Where  ilie  defendant,  a  part  owner  of  s 
told  the  plaintiff,  who  haii  supplied  the  mine  i 
credit  of  the  firm,  tbat  he,  tlie  defendant,  hai 
bissbareof  the  mine  lo  A  and  B.  wbn  for  the 
would  be  bis  paymaaten,  and  that  be.  the  ileFn 
would  be  no  longer  responsible :  Held,  ibi 
operation  af  tbe  notice  was  s  questian  fotba 
n«e.  FUmhg.lV.kJ.itT. 

(C)  Actions  »ND  Suits. 
(«)  Ing..,.r«l. 
[See  an<e,  B.] 
A  &  B,  partners  in  trade,  diaaolred  i»rtat 
1  one  of  tbcra  afterwarde  carried  n     '     ' 


.lely  on  i 


X  J  O.St 


ot  really  a  ^ 


I,  held  hi 


self  out 


}lbe 


'.  E/ry,  1  C.  fit 


Held.  Ihal  an  action  of  at  . 
tained  br  him  alooe  for  ^ods  sold  and  dsli 
doting  the  eiiatenco  a(  Ilie  portnenhip.  Al 
T.  Laing,  1  a  &  R.  N.P.C.  16.  [AbbollJ 

Where  one  of  sereral  partners  aignrd  a  coa 
tion  deed  in  the  name  of  the  firm,  st  a  pafUii 
debt :  It  was  holden.  that  be  might  nie  aim 
non-payment  of  an  instalment.  AlcCcoI/ >.  £i 
6  M.  ii  S.  75. 

If  a  person  b«  oitentibly.  but 
he  ueed  not  join  in  scliona  br  tl 
V.  Hark^raw.  I  C.  b  P.  89.'[lliillock] 

An  action,  by  one  of  aerersl  partaina.  for  i 
due  to  the  firm,  cannnt  be  msintained  for  t^a 
even  though  the  defeudani  suffer  judgsml  I 
fault,  and  tbe  amount  of  the  debt  be  elsarly  p' 
befure  tbe  sheriff  upon  a  writ  of  inquiry.  Btt 
,. ,4La*J.  K.B.  TB. 

Where  a  partnership  firm  is  under  a  liahilil; 
baa  a  remedy  ocer  against  another  penoa.  si 
of  Ibe  parlnera  alone  pays  tbe  amount,  be  may 
Ibo  action  over  against  tbe  other  peisan  in  hi 
name  without  joining  bis  partaen.  Ifiplm  t. 
5  Law  J.  K.B.  174. 

Sii  persons  hid  agreed  to  estsbliab  *  sUga  i 
to  be  conveyed  by  them  respectively.  fnnD  i 
and  back;  and,  for  carrying  tlie  agreemstl 
effect,  they  bound  themaelvea  each  to  the  Mh 
pay  tbe  plaintiff  all  penalties  that  mii^hl  sM 

■be  coach  over  Iba  line  of  road  allotted  to  i 
hia  part  of  the  journey  ;  or  ibst.  in  default  el 
meui  of  such  ]>enalliea,  Ibe  plaintiff  migbl  at 

the  parliea  to  tlie  agreement  who  should  nol 
subjected  Ihemtelvos  to  any  penalties,  to  tb>  < 
aou  of  the  defaulur :  Held,  that  an  sctioo  aca 
defaulter  for  the  breach  of  tbe  agreement  nd| 
maintained  by  tbe  plaintiff  alone,  wiilwul  J< 
Ibe  other  parliea  who  had  not  been  defaslisn,, 
dtnhnnt  T.  Bota,  4  Uvr  J.  CP.  IW.  •■  c  3 
463. 


PARTNERS- (A( 

IFoneof  MTCnl  pirtnenbe  concemiO  in  pri>|>ar- 
ing  ibe  p[iM|i«ciua  of  ■  projtct>d  Di'i>«pspi<r,  n'hiuli 
pro'pacliu  FUtei,  that  he  uid  ntlien  hiII  act  ih 
treuunHMld  minigen,  ind  ilcothal  tbn  subautibflrs 
tnnol  to  ba  p>rtnm,  nor  to  bs  ■niirenlilo  Tor  ma 
tlui  lliiirinbicnption  i  and  ba  alao  aivure,  ili>C 
piniCDiir  iDditidual  iilo  be>Dleiiainiailpro|]tieiD 
tlia  Sra  of  iibicfa  lueb  plrtnar  U  ■  member  (i 
(bough  ha  till  Dol  liken  any  sbirs  io  [lie  papei 
eanliDl  lua  Ihr  aubacribara  who  hiTB  Ulien  Bliari 
for  tba  prica  of  ^ooda  fumiabed  for  ihe  paper. 

Monej,  Ibe  proprrly  of  two  parlDera,  miaappli 
bj  a  penon  at  the  initanca  of  one  of  the  parine: 


NU  Suit.) 

irarehoQuos  it  T,  antil  it  was  rontr 
Tende><  to  receire  it ;  and  after  the  pa 

dcslrajed  in  the  irarrhouie  b;  fire 
upon  tlie  good*  being  received  int 
bouiie,  under  a  special  agreement  wii 

IbntAdid  ool  ratun  it  Bi  one  of  the  c: 
warebouaeniaTi  ;  hnving.  therefore,  aai 
with  the  Tendor,  be  wdb  ddC  entitled  K 

tbe  character  of  a  warelioutemao.  J 
raunl.  443.  a,  c.  S  B,  Mo.  500. 

Where  two  peraona  jointly  nndertc 
a  cargo  for  ■  veual  for  certain  comni 
(hey  agreed  to  diride  equally  imoni 
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a  had  caaaed  ici  be 

itibeiaien  li 


d  Ihei 


I  «  Wthb,  8 

V  to  procnro 
iaion,  which 


on,  a  i^ertain  auin  of  money:  Held,  that 
could  not  maintain  money  had  and  recci 
moiety,  the  demand  ariaing  out  of  a  part. 

een  them— 'Uayley  J.  dub.  Btoill  v.  Ilami 
w  J,  K.B.  145.  B.  c.  6  B.  &  C.  149. 


aalilltd  toiua  bis  co-partner.      Ptiring  v.  Hoai,  S 
C.eLP,4a3.  [Beat] 

The  Court  wall  not.  on  the  applicatioD  of  one  port' 
ler.  leatnin  knothar  fmrn  aaing  tbe  partnerstiip 
pnptny.or  name,  an  lea*  a  eaasof  misrepTespntalion 
or  ibua  ia  made  out  af^inst  him.  Neither  will  it 
raxnia  a  pirdier  in  a  patent  fTom  publiuhin^  a  book 

>.  fibrlrjiRd,  I  Law  J.  Chanc.  \*i. 

If  tbapToprieion  of  a  morning  newspaper  agrei?. 
ft"  a  pecuniary  conaidecaiion.  with  the  projirietora 
ofaaeHning  paper,  to  gira  tbe  latter  ilie  use  of 
'jpn,  ic.  bah.nging  to  tlie  former,  the  Court  will 
Mt,  oa  the  comiiTaint  of  a  plaintiff,  wbo  hs>l  himself 
la^  acqaiesced  in  that  agreement,  grant  an  injunc- 
tin  ipiut  this  appliolion  of  the  partnership  pro- 
pnty ;  aeitbarwill  it  grant  an  iajunetjon  under  Buch 
BitamitaDcea,  eien  when  the  wbola  property  of 
Its  treaiag  paper  belongs  to  tiie  majmity  of  the 
propiietnra  of  the  morning  paper.  Glaumelon  i. 
n«.iB.  1  Law  J,  Chanc,  113.  a.  C.  IS.  &  S.  134. 

Where  one  of  aareral  partners  had,  without  Ihe 
Vritity  of  his  CO- partners,  accepted  a  bill  of  eicbange, 
tbe  Court  granted  an  injunction  10 restrain  ihe  nego- 

acce]ited  without  suthority.  Hood  T.  AiUm,  1  Rusa. 

A  aad  B  coDtnct  for  the  purehsse  of  an  estate, 
■hlcb.  two  years  al\erwsrda,  ia  oonrej'cd  to  A  ub- 
•elolilj-,  who  psjs  the  purcliasB-monoj.  and  Ireata 
tha  eatsta  as  bis  own  :  upon  B's  desth.  A,  na  the 
liabBDd  of  one  of  hia  neicof  kin,  seUin  sccoiinta  of 
B't  pinonat  estate  witb  C,  ons  of  B's  personal  re- 
prsatstaiires,  and  makaa  no  claim  in  lespeci  of  the 
aborg- mentioned  purchase  during  C's  life  ;  be  will 
Mlbe  allowed,  after  C'a  death,  to  say,  that  the  pur- 
ebaiawaa  a  partDenhip  Iranaaetinn,  and  to  claim  s 
■wifty  of  tba  plica  out  of  B'a  penonsl  fiiaia 
JJaittd  T.  Emni,  1  Uw  J.  Chanc.  119. 


majority  of  the 


>,  but  should  be  bound  by 


of  thoai 
I  bank,  witl 


m  account.  On  the 
the  first  firm  i'n  18S0,  a  bill  was  filed  against  the 
nners,  or  their  represeotalivos.  by  the  hunkers  for 
accouut,  and  paymonl  of  a  lai^  balance  claimed 
be  due  to  them,  charging  seieral  stated  accounts, 
eged  to  hare  been  delirered  and  approved  of. 
le  of  the  defendants  (being  one  of  the  partners 
eluded  from  the  management.)  by  his  answer  dia- 
led the  account,  and.  by  a  croiis  bill,  allegeil  that 
^  superintending  parinerahad,  by  misconduct  and 
gleet,  Buffered  the  acting  parlaer  to  embezsle  tbe 
rtnership  property  ;  that,  if  a  balance  were  dtie 

ct ;  and  that  the  superintending  partners,  iuelud- 
{  the  partner  in  the  bank,  ought  to  bear  the  Itiaa. 


It>  the  Maal 


a  bill,  i 


sra 


ances.  The  Masi 

slated  amount,  and  the  defendant  in- 
I  account  being  taken  und  vouched,  item 
1  which  the    plointiffs  presented   their 

taring  been  presented  within  aii  monlhi 


long  0 


,  that 


1  M'Clel.&  Y. 

An  action  of  cor 
netahip  desd,  by  * 


without  sny  object.    Mif/bri 
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expiration  of  ten  yeen,  tlie  plaintiff  was  to  be  re* 
paid  the  aum  of  tO.OOOL  which  he  had  advanced, 
and  was  to  receive  fOOOl.  per  annum,  and  to  he  in- 
demnified againat  all  loaaee :  the  defendant  pleaded, 
that  the  execution  of  the  deed  waahj  way  of  colour, 
and  in  effect,  an  usurious  contract  to  secure  to  the 
plaintiff  ten  percent. ;  which  pleas  upon  issue  being 
joined,  were  denied  bj  the  jury  :  Held,  after  such 
finding  by  the  iury,  the  Court  could  only  take  the 
contract  from  the  deed,  and  if  it  was  a  partnership 
of  ever  such  an  unusual  nature,  there  was  no  loan  of 
none y,  and  could  not  be  pronounced  usurious ; 
therefore,  the  Court  refuted  to  grant  a  new  trial  or 
arrest  the  judgment  Endwrbj^  v.  Gilpin,  5  B.  Mo. 
d7l,  ■.  0.  A  B.  &  A.  954,  a.  c.  1  D.  &  R.  570. 

(6)  PiMdingt. 

Where  a  aurriving  executor  brought  an  action  pf 
aaaunpait  in  bis  own  right,  against  the  surviviDg 
partner  of  a  deceased  co-execntor,  without  stating 
him  to  be  a  aurriving  partner,  the  Court  determined 
that  the  actios  was  nol  Baaintainable.  Fittgtrald  w. 
iis«4fli.  6  B.  M<».  55i. 

A  and  B  being  in  partnership.  A  files  a  bill  ibr  an 
Mc«wl  en  the  iNooting  of  certain  articles ;  B  trans- 
it albiiee  lo  pt«so«e.  who  are  made  parties  to  the 
Mil  by  »aqpyl*aaental  biU,  and,  in  the  deeds  of  as- 
ai|;iimVnl>  cot#nanlt  ibai  the  aharas  ao  transferred 
•iall  be  ft^  IV«M  all  debu  and  engagements ;  a 
jk<we  <W  a«  acteainl  is  niade  on  the  tooling  of  the 
«Hiv W ;  lb«  «tuur««  assigned  by  B  come,  by  inter- 
iae^iut^  astfi$iMMw«t»«  to  C  and  b ;  B  fil<«  a  supple- 
«MeMittl  b^U  lo  #MK>j\>e  the  (ibraier  decree  against  C 
a¥U  t  V  all^^w^rt  be  wboW  property  of  the  partnership 
Kk  W  ^w  \u  tb^ni  :-^  plea  of  B*8  deeds  of  assign- 
mvMt.  aM4  v^'  liile  iWrired  under  them,  held  to  t>e 
be\),  ««  nv4  iw«>rtug  those  ahares  of  the  partnership 
^  bivb  t'  and  U  vUiw,  otherwise  than  through  those 
ilv^U  ^Asei^nnienU     BerWr  r.  Crmnhhaw,  1  Law 

Jia  ban<^  lvHi« 

U  an  av'(4o^  against  a  anrviting  partner.— it  was 
belvl^  Ibat  a  demnud  doe  frosa  bim  as  survivor, 
niHt^^  ^  j^^*^  ^^^^  *  demand  due  in  his  own  right. 
ImWuVm  V    I  ^•iA*'^»«'<»  ^  i'»»»t»  -ACkK 

V  |K^k  vive-^s^MMOtt  of  iMWftnership,  a  covenant  is 
MW4W  let^;k  tMtw^e^i  A  and  B,  that  B  is  to  lesve 
IMV.  in  b*ii»ke*e*  bande  until  March  18t«.  as  security 
tv^euU  k^^v^wke^l  vkf  anv  vlemands  which  might  be 
ma^V  v^»  A.  in  f^\WK^%  of  debts  contracted  by  B  on 
avHsmul  oUbe  vivdu  of  the  partnership;  the  sum, 
alWv  Maivb  UW^.  aMbj«»ot  to  such  claims  as  might' 
have  k^een  made  afiMeattiil.  to  be  paid  over  to  B. 
H^eHvb,  Ihal  allht'Mgh  M  had  contracted  no  such 
dv^^la  aa  aHu^tMrnid,  and  although  no  claim  had  been 
iHsde,  aliU  A  wouhl  not  permit  the  banker  to  pay 
Ibe  aama  over  lo  M  after  March  IBttt.  Plea,  stating 
thai  a  t^laliit  «tr  demand  was  made  on  A,  in  respect  of 
«  yW\\\  ill  »tHM„  by  one  T  H,  as  beinp^  a  debt  con- 
Mm^ted  by  M,  oii'aeeuuntof  the  credit  of  the  said 
uai1uaialiil»»  Held,  that  the  plea  washed.  ITanf 
V,  l^a^.  I  Uiuif.  Itti  •*  «•  T  B.  Mo.  f4i. 

(fl)  Kvidme§, 

A  par<Hewbl|i  U  nol  proved  by  shewing,  that  A 

baa  lut  a  Uuiir  tint*  traded  under  the  firm  of  A  & 

h,  ivItKH  llin  iiirmer  resided  in  England,  and  the 

|aM»»  tH  Hpalw.     liuffne  ▼.  !>•  Tm*i9t,  9  Stark.  53. 

AbMl) 


Where  an  action  is  brought  against  A,B  and  C, 
as  psrtners,  the  ofiice  copy  of  an  answer  to  a  bill  ia 
Chancery,  filed  by  A  against  B  and  C,  msy  ba  le- 
oeived  in  evidence,  without  produeing  the  original, 
in  order  to  establiah  the  partnerahip ;  and  to  prott 
the  identity  of  the  defendant's  clerk,  their  sohdior 
is  a  competent  witness,  although  he  knowa  aotfaia; 
of  the  defendants,  except  that  he  is  condactiagt 
suit  for  them.  Studdy  y.  SandetM,  1  Law  J.  K.EL 
96,  s.  c,tD.&  R.  347. 

An  agreement  that  a  person  shell  become  a  put* 
ner  generally,  cannot  be  enforced  in  Uie  abseece  of 
evidence  to  shew  the  terms  upon  whioh  the  partici 
had  agreed  to  become  partners.  FigM  y.  Cutier,  5 
Stark.  139.  [Abbott] 

Notice  of  the  cessation  of  a  partner^ip  givas  ta 
an  individiial  may  be  evidence  to  prove  the  dimola- 
tion  ;  but  a  conversation  between  one  of  the  paitien 
and  the  witness,  in  which  the  former  stated  tbtttW^ 
had  ceaaed  to  be  partoers,  is  inadmiasible.  JMmn  * 
V.  Orchard,  2  C.  &  P.  104.  [Abbott] 

Where  an  agreeroeni  for  letting  was  signed  "  H 
C  &  Co."  and  it  appeared  that  there  were  two  per* 
sons  trading  under  that  firm,  hut  it  was  not  proved, 
through  tlie  absence  of  the  attesting  witness,  imrbon 
handwriting  it  was  aigned :  It  was  holdeo,  spaa 
evidence  that  both  persons  acted  in  the  busioem,  thit 
there  was  sufficient  proof  of  an  execution  by  tfaepiit- 
nership.  Evans  y.  Curtis,  t  C.  &  P.  296.  [Abbott] 

If  only  one  of  two  partners  be  soed,  and  tbeia  bs 
no  plea  in  abatement,  the  party  who  is  not  wed  ii 
a  competent  witness  for  the  plaintiff.  Fawetti  ▼. 
Wratkall,  3  C.  &  P.  305. 

One  partner  cannot  release  another,  for  the  pai^ 
pose  of  making  him  a  competent  witness  in  t  pv- 
ticular  action.     Simmi  v.  Smith,  1  R.  &  M.  29. 

The  declarations  and  conduct  of  co-plaiotiA  aia 
evidence  against  any  one  of  them.  Hugkar,  Emat, 
1  Law  J.  Cbanc.  129. 

Where  an  issue  is  to  try  the  defendants'  Vnbilitf 
as  partners,  and  an  attorney  is  snbpccnaed  topredaei 
a  oompoaition-deed,  executed  between  them  and  lae- 
ther  firm,  shewing  the  partnership;  an  objectimte 
the  production  of  the  instrument  may  be  takaa,  w 
account  that  the  diaclosure  might  prejodioe  dis 
latter  in  diaputes  with  other  persona.  HarriMW,  Hill, 
1  D.  &  R.  N.P.C.  17.  [Abbott] 


PARTY  WALL. 
[See  Reversion  end  Rbvbrsioiies.] 

Where  a  tenant,  who  occupied  under  a  repaiiisg 
lease,  pulled  down  and  rebuilt  a  party  wall  it  tbe 
joint  expense  of  himself  and  the  occupier  of  the  ad- 
joining house, — it  wss  holden,  that  no  action  eoelii 
be  maintained  by  tbe  tenant  againat  his  landlord,  oa 
the  14  Geo.  3,  c.  78,  the  former  not  having  obtained 
tbe  letter's  authority.  Piiey  v.  Rogers,  1  R.  &  M. 
357.   [Abbott] 

It  was  certified  by  an  arbitrator,  that  a  part^  rail* 
ing  a  party -wall  intended  to  comply  with  14  Geo.^, 
c.  78,  but  did  not,  in  fact,  do  so,  and  injured  tbe 
adjoining  house :  Held,  that  the  raising  of  tbe  rail 
was  to  be  considered  as  done  **  in  pursnance  of  tbe 
sUtute ;"  and  that  the  defendant  was  entitled  to  tbe 
protection  of  section  100,  respecting  notice  and  Kmita- 
Mva  of  action,  before  trespass  would  lie  sgaiflsthiB« 


PARTY  WALL 

FnU  r.  Hillmta,  3  Uw  J.  Jt.B.  S53,  •.  c.  4  E.  & 
C.  M9.  a.  c.  6  D.  ic  B.  sea 

Ab  Mtioi  ortnapiMcmotbaBuntucird  by  dds 
put-oimei  of  *  i»rtj"-w«H  afuatt  the  oihfr  pari- 
pvner.  Wiluhirt  V.  Siiford,  6  L(ir  J.  K.ti.  151, 
•.0.  BB,  &  C.  (Ma.,a.c.l  H.  &  K.  404. 

An  KtioB  at  (ncpia  cmDHOt  b*  naiatained  hy 
DM  Wmiit  in  bomBon  of  ■  partj'WtU  i^aiaBC  (he 


Nor  do**  tbf  ■! 


ing  or  aueb  ■  mil  fiir  tha  pur 


tbouEb  he  m\y  b»  Iwble  to  (n  action  on 
*.   Cubill  T.  PoTliT,  6  Lt*  J.  K.B.  3U6,  i.  c. 
e  B.  It  C.  1  jT,  ■.  c.  f  H.  &  R.  (67. 

Ab  BcoHint  of  tbe  fipeuiMof  reboildivg  t  partj- 
mll,  ilaliTcred  in  pumttnei  of  Ihi  ititDie,  14  Geo. 
S,o.  It,  1.41,  containing  a  iwmct  itaUmsDl  of  ifae 

riUily  af  Wick-wotk  done  and  matBiiala  allon-ed 
,  i*  a  rafiticnl  aceoanl,  a*  reqaired  by  tljsi  asc- 
tioB,  atlhongb  it  ■l*o  eontaia*  a  atitenicnt  of  ibc 
prtea*  paid  liH' tbo  bttck-wotk  tnd  alloired  for  tfae 
■atoiab,  wkkh  exceed  the  pricea  fixed  by  the  t 


ant,  ia 


The  defeDce  relied  on,  being  that  the  partv-wall 
■vBot  bailt  hair  on  each  aide  of  the  bouinlHry,  bb 
rniiiired  b;  hc.  lAoftbitact:  HFld,tbat  the  qu<<s- 
tioD  for  tbe  jury  nal,  IThetlier  it  were  fsirlv  built 
•a,«itkoatngBrdi>igaB7Kinutainic«iiracy  ofmei- 
nraant,  ai  hj  utUaiTly  and  latealionallj  encioacb. 
iag  OB  tke  defendant'*  preBiae*.  Rtialifig  t.  But- 
•«V,  1  H.  &  M.  7 1.  [TeBMrden] 

Tha  delendant  took  Jtdd  oa  a  baildiag;  lease  from 
saeN.ii  tba  yearly  rent  of  &;.  Subaequently  he  let 
a  pan  ol  Iba  ground  to  one  G,  irbo  was  to  build 
hoDM  DjKm  it,  at  tOt.  a  year  :  H«ld,  thai  he  was 
IhnWbn  Qia  oHner  of  the  improved  rent  undet  (lie 
•CI,  nit  a*  such  liable  to  contribution  to  a  party- 
wall  ued  in  the  entclion  ofa  bouae  on  aucb  Und  by  G. 

Sntlt—Tbit  thH  notice  requited  by  the  41  at  s?c- 
tim  of  the  »et,  doe*  not  a~'-  --  ■"--     -    ■  ■" 

tw  bnildiar,  bat  only  I 
ptrty-waU;Held,al*o,'thi 

h*(,  dieie  beiag  no  idjointng  hoaa*  when 
'•Bill,  might  giTe  tb*  BOtica  in  reacenabla  lii 

tkaadjoiaiBg  hauBOB  weraaltiobed.    CaHiin 
-■,6ijiwJ.C.P. 

liP.iH. 


Z.F.  107,  I 


ingla 


illlioagh  It  gire  C)<c 

in  hia  (peciBcation  used  the 


certain  cloth  a. 

natarial;  bnt  I  PREfEK  it  lobe  madeoflinei 
and  wDollen  irefL"  The  fact  being,  that  he  ha. 
aTtdlingTy  tried  other  materiala,  and  bad  found 
to  answer  but  linen  watp  and  woolleo  wvfl,  i 
held,  that  the  apeciGcilion  wa*  bad.  Cronjii 
lUaiM,  6  L>w  J.  K.B.  S14. 
If  A.  who  h*a  procnnd  a  patent  far  iove 


tatiCM  which  fotm  ■  particuUr 
medicine,  does  not  in  the  specification  describe 
them  hy  their  known  and  accustomed  names,  but 
marely  points  out  the  method  by  which  they  are 
to  be  produced,  it  renders  the  specificaiion  invalid, 
as  it  only  tends  to  make  persons  believe  that  sn 
elaboiaio  process  ia  nbaolutely  necessary,  when  in 
fact  it  was  known  to  the  patentee  (hat  the  resDlt  of 
tlieir  Isboura  might  be  purchased  in  any  chemist'* 
shop.     Sotm-v  V.  Price,  1  R.  &  M.  [Abbott] 

Where  a  patent  was  described  (o  he  for  "  i  new 
nethod  of  making  of  double  C! 


1,  wit  hoi 


:Brch  w 


the  specificelinn  elated,  tli 

in  en  improved  teilure,  or  method  of  twisting  the 

thread  to  be  applied  to  the  making  of  unitarched 

void,  as  being  taken  out  for  more  than  the  party 
discovered,  it  liaviitg  been  ihawn  ibit  the  eiclusion 
of  starch  in  auch  manufacture  had  been  before 
adopted.     Campion  v.  Btn«i»i,  6  B.  Mo.  71,  s.  c.  3 

B.d  B.a. 

Where  a  specificaiion  contained  French  term*, 
it  was  balden,  that  if  there  be  drawings  annexed 
thereto,  and  by  a  comparison  of  the  woMa  and  tho 
drawing,  the  one  will  explain  the  oilier,  sufficiently 
to  enable  a  skilful  mectinnic  lo  perform  tlin  work, 
the  specifcation  is  snBicicnL  llloiam  T.  Eltit,  1 
CSl  p.  3JB.  [Abbott] 

A  party  obtained  s  patent  for  Ibe  "  invention  of 

of  iron,"  and  the  patentee,  in  his  specification,  de- 
Bcrihed  the  improieroents  to  consist  of  variona  pro- 
cessm,  by  which  iron  coatsinad  in  slsgfs  or  cinder*, 
produced  from  ihe  several  fumices,  was,  by  smell- 
ing, brought  into  the  state  of  bar  iron  ;  and  further, 
in  (he  use  and  application  of  lime  to  iron,  Bubae- 
quently  totbeoperationoftheblast-fumsce,  whereby 
that  quality  in  iron  called  "coldshort,"  night  M 
prevented.  The  patentee  then  declared,  thatm  (ha 
amelting  he  used  a  mintuTa  of  lime  and  mine  nibbisb, 
and  stated  ihcir  pmporlions,  and  also  the  various 
processes,  compounds  snd  proportions,  used  in  the 
ditferentfurntces  in  Ihesmeliing  and  working;  and 
furlher  slated,  thit  he  had  discovered  that  the  ad- 

conaisting  chiefly  of  lime,  and  fr«e,  or  nearly  free| 
from  any  ingredient  known   to  be  hurtful   to  the 


ility  of  iron,  would  Bi 
mat  quality  ' 

On  the  ti 


n  iron  caiiea^'  cold  abort,  ana  wonin 
ron  more  tough  when  coltl. 
il  of  an  action  for  the  infringement  of 
this  invention,  it  appeared,  that  the  iron  had  before 
been  extracted  from  slags ;  that  it  hsd  been  pre- 
viously discovered,  and  even  published,  that  the 
application  of  lime  would  pment  the  quality  called 
"  cold  short"  ;  that  such  a])plicaiion  bad  been  used 
for  that  purpose  in  sn  eitensire  iron  work,  for  s 
series  of  years  pri?vious  (o  tlie  dale  of  the  patent; 
and  that  the  dofendanls  had  not  worked  according 
to  (he  processes,  cooipounds  and  proporlioua  de- 
scribed in  the  3peciGcB(ion,  for  that  they  frequently 
varied  the  proportiorts,  and  in  one  instance  omirted 
one  of  the  in^rfldienlB  altogether,  with  an  equally 
successful  result :    Held,  by  three  Judges,  (Gibba  C. 
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tH 


MA,  8  Taunt  375,  a.  c.  2B,  Mo.  424,  ■.  o.  3  Meri- 
vale,  69f, 

AccideoUl  error  in  tbe  specification  of  a  patent 
ordered  to  be  corrected.  The  Master  of  the  Rolls  is 
the  proper  peraon  to  make  sach  order.  In  re  Red" 
monk,  6  Law  J.  Chanc.  183. 

The  invention  of  a  aervant  while  in  the  emploj 
of  another,  belongs  to  the  senraot  and  not  the  em- 
ployer, in  the  absence  of  proof  that  tbe  former  was 
retained  for  the  express  purpose  of  invejiting,  Bloxam 
T.  Eleee,  1  C  &  P.  568.  [Abbott] 

Semble,  It  is  piracy  to  use  part  of  an  improvement, 
for  which  a  patent  has  been  obtained,  in  another 
improvement.  ]Veiss^,  Maw,  4  Law  J.  Chanc.  224. 

If  A  obtaina  a  patent,  and  entera  into  an  agree- 
ment with  B,  the  effect  of  which  is  to  make  B  a 
partner  in  the  patent,  B  is  entitled,  not  merelfc^Co 
share  in  the  profits,  but  to  interfere  in  the  msnage- 
ment  of  it ;  and  if,  upon  a  bill  beinr  filed,  A  insists 
that  he  alone  is  entitled  to  act  in  the  management, 
and  that  auch  was  the  true  intent  of  tbe  agreement, 
an  injunction  will  be  granted  against  A.  Blackford 
r,  Hawkins,  1  Law  J.  Chanc.  141. 

The  Court  will  not  reatrain  one  of  the  aereral  part- 
ners in  a  patent,  from  publishing  a  book  containing 
an  account  of  the  invention.     Hawkins  v.  Blackford, 

1  Law  J.  Chano.  14?. 

Injunction  gfranted  to  restrain  the  infringement 
of  a  patent,  even  where  its  legal  validity  was  ques- 
tioned, where,  from  the  nature  of  tbe  instrument, 
the  market  for  it  might  be  supplied  in  a  very  short 
time.     Weiss  v.  Maw,  1  Jac.  502. 

Where  an  invention  was  objected  to  as  not  being: 
new, — it  was  holden,  that  a  drawing  of  one  which 
the  witneas  had  before  conatructed,  might  be  looked 
at  by  him,  and  that  he  might  be  asked  if  be  had 
such  a  recollection  of  the  machine  made  by  him  as 
to  say  it  waa  a  correct  drawing  of  it.  Rex  v.  Hadden, 

2  C.  6c  P.  184.  [Baylev] 

The  plaintiff  alleged  in  hia  declaration  that  be 
marked  his  powder-flasks  and  shot-belu  '*  Sykes 
Patent;**  ana  that  the  defendants  made  powder- 
flasks  and  ahot-belta,  and  marked  them  with  the 
•ame  words,  in  imitation  of  the  plaintiff^s  and 
knowingly  aold  them  so  marked  as  and  for  powder- 
flasks  and  shot-belts  of  the  manufacture  of  the 
plaintiff,  to  the  injury  of  the  plaintiff. 

The  evidence  waa,  that  the  defendants  aold  the 
articlea  as  their  own  manufacture,  but  that  the  pur- 
chasers re-sold  them  as  being  of  the  manufacture  of 
tbe  plaintiff:  The  Court  held,  that  the  evidence 
•upported  the  allegation  in  the  declaration.  Sykes 
V.  Sykes,  3  Law  J.  K.B.  48,  a.  c.  3  B.  &  C.  641, 
a.  0.  5  D.  &  R.  292. 

A  patent  does  not  become  void  when  it  has  passed 
to  the  sssigneea  of  bankrupta,  who  have  more  than 
five  creditora ;  for  the  assignees  are,  as  to  this  kind 
of  property,  the  representatives  of  the  bankrupts,  and 
not  of  the  craditors.  Bloxam  v.  Elsee,  3  Law  J. 
K.B.  93,  a.  c.  1  C.  &  P.  559,  s.  c.  1  R.  &  M.  167. 

By  an  act  for  enlarging  the  term  g^nted  to  a 
patentee  for  tbe  enjoyment  of  hia  patent,  it  waa 
•nacted,  that  in  case'  tbe  power,  privilege,  or  au- 
thority, granted  by  the  letiera  patent,  ahould  at  any 
time  become  reated  in,  or  in  trust  for  more  than  the 
number  of  five  persons,  or  their  representativea,  at 
any  one  time,  otherwiae  than  by  devise  or  succes- 
sion, (reckoning  executon  and  administrators  as  and 


for  the  single  persona  they  represent  aa  to  sach 
interest  aa  they  are  or  ahall  be  entitled  to  in  right 
of  auch  tlieir  teatatora  or  testator,)  then,  sad  it 
every  of  the  aaid  cases,  all  libertiM,  privileges,  nd 
advantages  vested  in  the  patenteea,  their  exeeatofi, 
administrators  or  assigns,  ahould  cease,  detensioe, 
and  become  void.  The  patenteea  having  beeow 
bankrupt,  and  creditors  exceeding  five  in  naBber, 
having  proved  under  the  commiasion  :  It  wu  beM, 
that  this  clause  applied  only  to  an  aasignmeatbr 
act  of  the  party,  and  not  to  an  aasignmeat  bj  open* 
tion  of  law  ;  and,  consequently,  that  the  iatfreit  tl 
the  assignees  of  the  bankrupt  in  tbe  patent  htd  not 
ceased. 

The  patent  was  for  a  machine  for  makiiig  paper  it 
single  sheets,  without  seam  or  joining,  firoai  oat  to 
twelve  feet  and  opwarda  wide,  and  from  oae  to 
forty-five  feet  and  upwards  in  lengthr:  HtU.tbit 
this  imported  that  paper  varying  in  width  betvMS 
thoae  extremes,  should  be  made  by  the  same  m- 
chine ;  and  that  the  patentee,  at  the  time  of  ttkiaf 
out  til e  patent,  not  having  any  machine  capable  rf 
producing  paper  of  different  widths,  the  pateat  m 
void.  Bloiam  v.  Elue,  5  Law  J.  K.B.  104,  s.e.6 
B.  &  C.  169. 


PAUPER. 


If  it  appear  that  a  plaintiff  kaa  no  mentorioai 
cause  of  action,  the  Court  will  discharge  aa  order, 
authorising  bim  to  aue  in  formd  pauperis.  A  jodge'i 
order,  allowing  a  plaintiff  to  aue  iu  formd  pau^en, 
must  be  made  a  rule  of  court,  before  the  Coart  will 
entertain  a  motion  to  discharge  it. — Semble,  tbttia 
action  for  penaltiea  ia  not  wiUiin  the  statats  11  H. 
7,  c.  12.     Hawes  v.  Johnson,  1  Y.  &  J.  10. 


PAWNBROKER. 

A  pawnbroker  received  a  parcel  of  goods  oa  oae 
day,  and  on  that  and  several  aubaeqoent  davs  bt 
advanced  aums  of  money,  each  not  exceeding  10/^ 
aa  on  different  parta  of  the  parcel,  and  recrived 
pawnbroker's  interest  of  three-pence  in  tbe  poosd 
per  month  on  those  sums  :  Held,  that  it  wasaqaet- 
tion  for  the  jury  whether  this  really  were  oaetnea* 
action,  and  a  mere  contrivance  for  obtaiaiag  ^ 
higher  interest  on  the  whole  sum,  in  which  case  it 
is  void ;  or  whether  tbe  advances  were  ratllj  die- 
tincL  Cowie  v.  Harris,  1  M.  &  M.  141.  [TeBtafdea] 


PAYMENT. 

(A)  In  general. 

(B)  Of  Monet,  into  and  odt  of  Coutr. 

(a)  In  Equity, 

(b)  At  Law. 


(A)  In  general. 

[See  Bill  of  Exchange,  and  Debtor  av9 

Creditor]. 

A  peraon  bought  two  houses,  to  which  two  ps^ 
in  the  parish  church  were  attached.  Tbe  cboitb 
being  under  repair,  the  pewa  were  about  to  bsre- 


I 


_-j 


PAYMENT— (I 

Inilt  it  tba  iipCBM  of  the  owoen  of  Ibem.  Tbe 
Tindorifnvxi  ta  piyfat  ihrpews.  After  tb«  pewi 
winconplaied,  tlw  plainliff  XtPEipted  to  occupy 
tlmij  but  ba  alirij*  found  them  full  of  prraons, 
wbo  muted  fail  Fntnnce.  aafing  that  ha  liid  not 
piid  for  th(B.  Tba  ntidor  promiifd  to  pi/,  but 
ht  did  nOU  Aftn  waiting  upirarda  of  a  jaar,  tba 
juitt  pitil'ibe  cLurchiranlena,  and  brODf^liI  an 
ictiOD  [oiKDrprlbe  amount,  aa  moaey  paid  for  tbs 
uaa  of  Ib«  noilor :  The  Conn  held,  that  iaaimucb 
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any  pern 


,    Duor 


(    Law   J. 


Urj  F-j™'" 
K.B.  SO. 

A.  mlding  ii>  B,  parehaaea  diffarent  orgOM  for 
C,  in  D.  DB«  of  wbich  A  canaif:aa  in  a  tcuiI 
ibirt«fd  bj  C  to  hb  own  agant  is  D.  Tbe  muter 
of  I  ihip  ^hicb  fonveya  on«  of  tba  cargoea,  con- 
IncT  to  ilia  irmt  of  tba  bill  of  lading,  delivera  the 
eirgo  to  C,  irlio  iild  at  lh»t  lima  accepted  and  pxid 

argoea,  bur  not  to  the  amount  of  tbe  wboLe  of  lbs 
argon.    la  u  ictioD  (Riinit  tbe  muter  by  A,  for 

>ot  dilirtriag  acconling  to  the  hill  of  lading,  it  ia  * 
quaRionfiuUiajury,      '    ■' "        ->      ■•      -   -^-   '-- 

^letd  to  bg  taken   ii 

eaigoti.    Virgin  t.  Skujie'U,  S  SUrk.  46. '[Abbott, 

WLen  I  party  giro  a  cheque  to  procure  tb^  do. 
linry  tl  goxU  whicb  were  diilnined, — it  wee 
facldis,  ibit  DO  property  puscd,  if  be  had  tint  rra* 
HMNtgrooad  for  eipeciing  that  the  cheque  would 
be  pud.  Hwf  V.  CrttBt,  I  K.&M.  414.  [Abbott] 

■        ■■  end  deliTcred, 


Wbin.iDa>i 


d  tbat 


ion  (or  gooda  ■ 
.a  dereodent 


S  C.  &  P.  SO. 


:o  be  trtmaferrrd  to 
e  KHb  of  December 


that  he  bad  ordered  Iba  u 

tba  pUiniiiTB  credit-     Ni 

■Hide  na  thel  day  ;  but  i 

following,  the  defendant  tnnaferr 

to    the  pleinliff  in    thr  banbera'  booki,  and   tliey 

itopped  pe^ment  in  the  afternoon  of  the  aaine  day, 

but  tba  pliintiif  could  not  receire  intelligence  of  tba 

tnnifer  until  two  dnye  afterWerda :  Held,  that  luch 

traniferwaa  ■qDiTiient  to  payment.     Eifia  y.  Kllii, 

i  Uw  J.  C.P.  1 10, 1.  c.  4  King.  13. 

Where  there  ii  ■  general  ruoning  account,  and 
no  intermediate  reat,  ind  the  debtor  remits  money 
without  any  ipecific  appropriation,  it  u  primdj'acu 
a  payment  in  liquidation  of  tbe  earlieal  balance  due 
from  tlie  debtor  ;  and  under  lucb  rule,  ramittaneae 
nude  by  C  D  to  bii  London  baaken  genenlly,  after 
thedeaUi  of  A  B,  held  applicable,  in  ihefirat  plica,  to 
the  liquidation  of  tbe  partnaribip  balance  due  at  tlie 
deitbofA  a.  Simuai.CoBht.tUw  J.C.P.74, 
a.  e.  1  Blng.  45«,a.  c.  B  B.  Mo.  SSS. 

It  ia  a  fteneril  rule  of  law,  tbat  if  a  petiOD  indebted 
to  another  on  two  iccouate,  pay  him  a  sum  ofmoney, 
he  baa  a  right  to  lay  .to  whicb  of  those  accounia  it 
aball  be  placed  :  and  ifbe  doea  not  eipreaily  make 
any  election,  yet  if  it  can  be  inferred  from  circum- 

FK-piTer  cannot  put  it  to  the  other  account.  Shatt 
T.  Ficlo„,  4  Law  J.  K.B.  i9,  a.  c.  4  B.  &  C.  ?iS, 
a.D.7  D.  &  R.  Wl. 

In  generel,  wbeti  a  man  owes  moiiey  on  note 


■n.  I 


It  iff  and  defend  an 


iept  accoun 
,  alihough  t 


le.  he  I 


a  pay. 


hlhof (icbir„  ,   ^ 

•eared,  tnd  iljat  the  laltrr  afterwarda  tranaferred 
tbrn  to  J  S,  who  gate  bia  aecaplance  for  them,  and 
diit  tbe  DTiginil  billa  were  itill  in  eiialence  :  Held, 
tbat  tlie  plaintiB'fraa  not  bound  lo  produce  ihen,  >a, 

leribe 

<n.W,3Uw  J.  C.P.~19a.  a.  c. 

A  nere  order  by  a  creditor  for  tbe  [layment  of  Ilia 
dabi  In  a  particular  peraoii,  may  be  relrwted  ;  but  be 
tlaaol«i[hdnwtbeBulboiity.where  there  baa  bean 
a  plcd|e  hy  ihe  peiaon  to  whom  tbe  authority  ii 
pna.tliat  be  will  make  the  payment  according  to 
Ik  order.  Hflruu,  r.  AnilrTia,,,  3  B.  ft  C.  841!. 
..ciD.(<IL733, 

Where  a  debtor  directed  hie  bankers,  who  were 
iadrbted  lo  bim  in  a  larger  amount,  lu  place  to  the 
emltt  of  bia  creditor  (a  debtor  lo  tlie  bnnken.l  for 

(onieeted  to  do.  but  who  onir  considered  it  aa  e 
piyaieettobemedeat  a  future'day;  Held,  thai  tbia 
dill  Bot  amount  to  a  payment ;  and  on  the  bankera 
becoming  bankrupts  before  the  dny  on  which  the 
credit  wonU  «X{iirp.  Ihsl  ilie  debtor  WBa  not  dia- 
•Wged  by  such  paymenL     Ptildet  v.  Wait,  I  Chit. 


And  if  be  do  not  ao  apply  it  at  the  time,  tba  cre- 
ditor who  rrceieei  the  money  may  epply  it  10  wbioh 
of  tbe  sccnunta  be  pleaaea :'  but,  in  such  a  rase,  ha 
cannot  ipply  it  to  a  claim  upon  any  transaction  for* 
bidden  by  law  ^  or  a  claim  whicb  he  may  haTB 
upon  a  sacurily  Kbicb  ia  ao  defactire  that  it  can- 
not be  enforced  either  at  law  or  in  equity. 

But  he  may  apply  it  to  «  olaim  wbicli  might  be 
enforced  in  equity,  thoniib  not  at  law. 

Accordingly,  A,  the  ecceptor  of  two  billa  for  S5l. 
and  Ml.  both  over  due.  paid  ttl.  lOt.  to  B,  tbe 
holder.  "  on  account."    B  said,  ■'  be  wiabed  to  hare 


IS  with 


tbefu 

lam 

untof  tbe  t5l. 

bill."     A 

replied,  "be 

bedo 

ui  would  1 

Bl 

en  indorsed  on 

the  33/.  hi 

.  •'  Recei.ed 

t««.  1 

1.  in 

psri  of  two  bit 

»'■:  Hrld 

that  B  might 

api-ro 

ri.te 

the  payment 

0  tbe  tai 

bill,  though 

TOid 

Bigfi  7.  Uaiikt,  6  Law 

J.  K.B.  ii 

".'.c.IM.Tr 

308. 

that  the  peyme 

t  of  money  ought  to  be 

fttf. 

.11, 

emended,  since 

etter  request- 

IDgp 

t,willnotaupport[heiu 

e  of.  demand 

and  r 

e'fnaa 

Edicarifi  T. 

r«<,<«,  I 

R.  &  M.  360. 

[Ahholtl 

W 

ere. 

o  ground  an  att 

chmentfornDn-paymeiit 

of  mo 

ney. 

demand  of  mo 

ey  ia  esse 

ntial  i  the  affl- 

ds.it 

ppori  of  tbe  ap, 

iiat  aiale  wbeo 

tbe  d 

mand  ia  mado— by 

a  person 

letle. 

of. I 

omey ;  and  the 
of  Ao  demand 

tbe  auiho 

ty  ■  as  ahewB 

St  the 

lime 

Jecfc«i 

y.  Clark;  J3 

Price 

1118 

a.  c.  M'Clel.7 

Th 

llIOl 

*eutor  called  on 

'a,  whoh 

ad  been  com- 

mi.ted  for 

forKBry.  and  a 

ri  lie  had 

no  wish  to  ap. 

(BD  attorney  of  the  Court  C.P.)  woulil  prooaed,  if 
hiaeoata  wataooipaid,  wbiahtbiaproMeuioihadui 
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PAYMENT— {(w  Mosb 


niniu  of  plying'  i  I>b  tben  proiKMed  tbtt  A  ihoulil 
■dtknoe  tbe  inanaT,  ichjcb  be  did,  snd  il  came  iata 
tb«  bud*  of  UiB  prosecutor'*  BttDniey.  Notwilb- 
•UndiDg  thii,  A  wi»  put  un  Lis  iriil,  atid  [lie  pro. 
*MU<Oc  Bppe»r«d  igiioat  bin;  A,  iiowenBf,  being 
aoquilted.  ipplifd  to  tbe  Court  of  C.F.Io  compel  tlie 
proHeulor'a  sliornay  to  ntuaii  the  moony,  putting  lu 
■B  ii(lid*til  of  hiiianoctnceof  tbeoQencecbargedoii 
bim,  4n<l  tliat  be  paid  Lbo  money,  beciiuir.  from  bi> 
knotriedgaof  tbe  parti».  he  belieced  hii  life  in 
daugtr.  But  tbu  Court  refused  to  interfere.  Es 
luriir  Rr«Jui.  1  Ding.  1 05. 

The  Itt  latt  ruuimciiu,  ind  tbe  liw  applicable  to 
cum  of  ntonay  cbnrged  aa  k  rent  pDyable  out  or 
laniJ.  wbera  BO  praviiioQ  u  lo  the  place  of  payment 
i>  toatla  bj  til*  initrument,  are  inopplicable  to  i  cue 
itbera  tlw  JnBtriiment  itself  fumiibea  tile  meani  of 
iiiletpreliliun-     idNirfoHHi*  T.  Liiiii'l0iiin(,   I  Bligh, 


<B)OrMi.i-iiT,  I 

(») 
[See  VsNW.ll 


■till  ii 


Aaim.  1  Law  J,  Chana.  H 

A  defendant.  wl>o  idmiti  in  Ills  umrec  tbe  po* 
Kaeion  of  proparty  upon  ■  trust,  will  b«  onlerad  ti 
pay  il  into  cokirt,  iltbough  be  aeti  up  n  eliiiia  to  il 
if,  upon  the  ficU  diKloBed  in  tba  answer,  the  Cour 


d  ibat  this 


Dil 


Pant  V.  U*  TntU,  K  Uw  J.  Chi 
Psymeut  of  itiooey  into  court 
raport,  ordered  upon  sdmiasioni 
defend«Bt  being  st  liberiv  to  discharge  bimaelt' 
any  part  of  tbe  auaiB  so  admitted,  by  so  affidarit 
It  reoeipts  and  psymoats.   Anon.  '  ' 


Clisi 
biinwtr  lo 


n  Court  will  o 


Whetber,  on 
underKtitera  si 
ortbemoorviu 
di'iit  on  tbe  ci 
M-Clel.  fc  Y.  1 


Mar 


r.  NMi. 


._  ...  e  pnit-obit  aeeurities,  nn  in- 

juuciion  being  granted,  tbe  priocipnl  and  interest 
will  be  ordered  into  eourt,  and  will  not  be  paid  io 
tbe  defendant.     MeriarJi  r.  Farloa,  1  Jao.  371. 

Where  the  plsintilf  gars  Isnsnta  notice  not  to 
pay  tbe  rant  lo  the  defendknt'a  Iruateei,  and  the 
truetece  had  giren  the  tenants  also  noiire  not  to  p*y 
their  rent  to  tbe  plaiotiS',  it  ir*a  ordered,  on  tbe 
motion  oT  the  pIsintilT,  and  niib  tbe  conaeol  of  sll 
parties,  lo  pay  tbeir  rent  into  court,  tbougli  tbe 


pays 


Crinhv.Cnjirll,6 
Ting  upon  admiHio 


shew  that,  upon  tbe  esse  ataW  in  the  sasB 

defendant,  in  bis  answer,  (ipciissly  denies  th 
plaintiff  b«s  any  (ucb   inteieet,     UaamilitT, 

a  Buss.  are. 

Wliera.by  mittslte,  nims  paid  into  eanrl 
tba  decree  were  laduded  in  Ibe  balanen  n 
due  from  the  dufefidint,  and  tbe  diwree  on  I 
direction*  ordered  these  bslancea  to  ha  nu 
court :  Held,  tliat  tbe  misuke  could  not  b.  n 

BnolifiM  T.  Sradtey,  t  S.  Gi  S.  6*. 

If  an  applioatioa  to  rescind  no  order  ler| 

:o  couti.  It  irill 


Ibe 


mugbt 


Damr.JuAn,  13  Price 


Paries  T.  Sltr» 


%69.  i.  D.  M'Clel. 

A*  ■  ijenenl  rule,  tba  ConrI  mpiireB.  in  iI 
tion*  uoder  sets  of  parliament  foi  ioctl  ini| 
nitntB,  &c.,  for  payment  of  nouey  out  of 

that  iJie  parties  applying  slisll,  by  sIKdiirii,  t 

■nd  belief,  no  other  person  ba*  any  liUe  tn,ori 

any  intere*t  in  the  eitsie.     I*  rr  Ftmii-Mati' 

pi-ocfiniiU  Att,  n  parit  bhtari,  U  Y.  &  J.  wa 

Where  money  bat  been  brought  ipio  rent 


himself  of       lion  ii 


and  sfter 


1,  the  pirly  i; 


FuniiMi  '.  Baglt.  6  Law  J.  CliM 

A  fund  paid  ont  lo  persons  enl 
to  theoootiDgency  of  *  female  of  sdra 
in g  children,  on  ibeir  reoogn  isance  to  ftIubo  ii 
of ihat  etent  happeninif.  Lua-  *.  Hmlrn.  1  itt 

Tbe  amount  of  certain  bills  of  eiching*  ' 
paid  into  DOnri  by  tbe  acceptor  an  bin  sbunui 
injunction  a^inst  the  bolder,  if  (be  ouit  B 
piiiniitF  in  equity  is  dimisted  ■■  llie  bearing 
money  will  be  psid  out  of  oouil  to  tbe  iMa 
Wwt  r.  Jacbgii,   !,  Uw  J.  Cbanc.  M,  * 

liuM.  sai. 

Where  the  title  to  money  psid  into  eourt  ii  i 
and  doea  not  depend  ou  any  rumplicated  nr 
stances,  a  peiitioo  need  net  be  presentnl.  H 
cMi  '.  Ei/»irdi,  i  ,Isc.  S04. 

Iiod  been  paid  in  by  the  party  may  be  made  by  me 
A  paiition  for  tbat  puipoao  is  not  naeeaiai 
tbe  Court  ofEnbaquer. 

Ordered  under CirouniittDcas, on  parmBntofi 
of  the  molioD  ;  but  iritliout  prejudice'  tu  ibe  lii 
Ibe  opporite  party's  solicitor  on  tbe  miidaeof 
fund  in  court.  Olistr  t,  Uobuu  auil  ^adrmni 
Price,  IM. 


mauca,  tbe  Coort  directed  tbe  sum  to  be  paid  into 
court.      Hothierlt  y.  Roll'iHlf.  I  S.  &  3.  JI7. 

An  order  will  not  be  mideoB  motion,  that  money 
ifaould  be  psid  into  court,  where  a  aum  ii  lepmled      Wnw.  3  Law  J.  K-B.  IT.1, 


(b)  At  L 
Money  may  be  paid  inlocwtt  aflar  te 
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la  >  pnil  metian  tbs  Court  pertnillsd  half  tbt 
uiouil  mud  for,  lo  be  pud  into  curt.  ICollMr  *. 
K(n(,  t  Ken.  «91. 

Whsn  moBty  ii  piid  into  court  on  count*  Tor 
gandi  lold  md  delircrad,  ind  for  money  had  end 
iKiiitd,  end  the  letter  only  eppliu  lo  tba  plaintiff '■ 
deaend,  eucb  payment  edmita  >  eauae  of  ectioii  on 
tbel  iccooBt  only.  ilB/m-d  t.  Clark,  3  UwJ.C.P. 
4i,i.c.  t  Bing.  377. 

Wfaantiwderendmtheeplaadedeteadar.eidpaid 
Boeay  into  HHirt,  wliieb  ibe  pleinliir  taliea  oul,  and 
tba  defendeDt  lekra  doira  tba  reoord  bj  piorieo,  end 
the  pleintiff  doei  not  eppear,  the  datendent  i*  not 
enliileil  to  *  rerdict,  but  the  pbinliff  niDBi  be  noD- 
miuJ.  Arndtnan  r.  Skau,  4  Law  J.  G.P.  ^3,  a.  a. 
S  Biig.  «90. 

WbemibeautnemeoronaofihrHJolntpleintift, 
ia  n  eclioD  on  i  aoDtract,  waa  ineerted  on  the  re- 
cord, but  the  defendent  pleaded  ■  tender,  and  paid 
naaey  inia  conrt  on  the  wbole  daclaretion.  and 
&i)ed  at  the  trial  in  proTJDg  it.  and  a  terdict  of  li, 
damigea  wee  found  for  Ibe  pleintiff,  to  be  iacreeaed 
lo  tSi.  9t  U.,  iflfae  Conrt  ibonld  be  of  opinion  that 
the  TBrianee  ou  not  fatal :  Tba  Court,  oo  motion 
for  Ikel  porpoBO.  refuaed  lo  iaterrete.  LangrMgt  r. 
SrnMr,  1  I^w  J.  C.P.  4*. 

Whan  IWD  breacLea  bad  been  xei^^aJ  on  tlie 
a>e  coilnct,  and  the  dafandant  paid  moiMj  into 
ooaMipoB  one  of  them,  it  wae  daterminad  that  he 
thereby  admitted  bie  liability  on  both.  Dutr  r. 
Adim,  1  Law  J.  K.B.  8,  e.  c.  «  D.  b  R.  19, 
«.  «■  1  E  b  C.  3. 

Piyaent  of  monay  into  sourt  upon  a  ganara)  in- 
idiilaiiatauiapiit,  ianoadmiaMOn  of  a  contract  be- 
yond ihe  amount  of  the  enm paid  in.  Sealon  r.  Snt- 
Jia.eUwl.CP.  COS,a.a.  ft  Bine.  «B.  >■  c.  CM. 
tP.67. 

IVhan,  is  aereral  actiona  on  a  policy  of  iaannnaa, 
Ibe  ^fendent  paid  moBey  into  eouiton  ens,  and  ob- 
laitedaiidetoatny  proceed inga  in  iheolberi.on  the 
tinii  of  admitliDK  thair  anbecripcion  to  the  policjt 
•ad  the  iaterrat  of  the  plaintiff— the  plaintiff  refne- 
i«r  Co  enlar  into  tba  couolidation  rule :  It  waa 
boldan,  OD  tba  dafendanl  obtaining  a  leidict  in  that 
Mtioa,  ifaat  Ibe  plaintiffs  ware  tnliiled  to  coala  in 
tba  Dthsr  actiooa,  up  lo  the  tine  tlie  money  waa 
paid  iDlosoutl.   PewtU  r.  Farkivtot,  6  M.  &  S.  107. 

The  plaintiff  ia  entitled  to  coala  up  to  Ihe  time  of 
paying  loonFy  into  court  by  the  defeadiat,  even 
•fUr  ■  doable  defilult  lo  try  tbs  eauae,  and  perrmp- 
Iny  nndeitaking  gi^en. 

A  plaintiff,  after  procaedingv  bed,  may  take  out 
of  eoen  the  money  paid  bj  the  dafandant,  withont 
U  ai^lieation  to  the  Court  for  tbal  purpoaa;  and 
^  U*  ao  doing,  all  proceeding*  aite  atiyad.  FwtJ- 
■"■    ■  lY.ftJ.  »13. 


PEER. 

ThaCoort  willnotquaabawritinwhiehaprnon 
haa  bean  trreated,  beeeuae  be  awean  that  he  i*  ■ 
peer,  nnleaa  he  asti  Ibrlh  aonw  acle  which  be  haa 
done  in  eierciaJngtherighlaandpriTilegeaofa  peer. 
"■ Btrmiaghiin,  f  Law  J.  K.B.  34,  a.  o.  3  Ti. 


)t  b«  anarted  fbi  a  debt.  Ceal 


6  Law  J.  K.B.  63,  a.  c.  T  B.  &  C.  388, 


PENALTY. 
[See  ConiHiCT,  and  Pkihgipal  and  Aoent.J 
Penalliea  iropoeed  by  a  French  law,  muat  be  en- 
forced in  a  French  court,  and  not  in  EnaUnd,     La 
Louii.  K  Dod*.  »S. 

If  an  eiiating  elalute  impoaee  a  penilly  upon  an 
act,  which  waa  before  iDbject  only  lo  farfeiture, 
whether  the  recorded  cooriction  of  tbe  act  of  forfei- 
ture may  be  iorolied  for  the  purpoee  of  enforcinz 
the  penalty,  ji.«rt.      Rri  ».  Whimker,  1  Hag.  153. 


irithca 


a  pena 
I,  heir  to 


!  infor- 


of  the  perinb  in  which  tbe 


coal)  of  affirmance.      Willani  x.  Taylor,  6  La 
K.B.  319, 1.0.  TB.  &C.  111. 

The  Court  will  not  compel  a  defendsni  to  an 
allegaiiona  which  may  lubjecl  him  to  peniltiei 


which  directly  may  lend  t 


■olred,  and  that  ibe  m 


buyuj 


.  (be  at 


itging  corarnitteehad  deter- 


market  and  aold  (hem  as  good  and  aTailable  abirea  ; 
the  Court  proteoled  him  fVom  anawering  (brae  alle- 
gitiona,  upon  tho  ground  (bet  there  eiialed  a  res- 
aoDahle  probebiliiy  tbet  be  might  be  indicted  for 
.1.  .      J       „        ..       .    ^     .       ~  Y.  &  J.  IBS. 


aoDahle  probebiliiy  tbe 
the  ftaud.     Mace>iUum 


To  a 

partnerebip  bet* 
liaa,  and  prayini 
that  Ibe  tsalaioi 
aacording  lo  the 


agaioet  i 


e  defendan 

id  the  lei 

I,  &c.,  ti 


itiDg  ■ 


uteS9  4  40Geo.  3,  c.  TS,  a.?. 

abythestatutB  1  Geo.  3,  c.79. 
*.  10,  any  notary  acting  for  a  peraon  not  qualified  to 
act  aa  a  notary,  waa  liable  to  be  etruclc  off  the  toll, 
they  ought  not  to  be  oompelled  lo  inawer  aa  to  tbe 
alleged  partoerafaip ;  tbia  anawar  being  eicepled  to, 
the  eicepiiona  were  OTetrulad  by  Lrach.  V.  C.  and 
Lord  Eldon,  C.     Niinu  r.  Ntatan,  1  Y.  &  J,  166. 


PENSION. 

A  penaion  during  plfeaure  waa  granted  by  bii  M»- 
jeaty.  Goo.  3.  His  Majesty  Geo.  4,  upon  bis  aceea- 
aion,  granted,  by  a  freah  warrant,  a  peneion  of  equal 
amount  to  the  aeme  peraon :  UalJ,  thai  an  aaaign- 
ment  oflhe  pension,  made  during  tbe  life  of  Geo.  .1, 
did  not  giFo  the  aaaignec  any  right  lo  the  exialing 
paniloD.     Clay  T.  Si.  John,  S  Law  J.  Chanc.  151. 


fcR.tt8. 


— Ihuicthbii  t —  Ev  1  u  E  ^  c  k). 


PERFORMANCE.  "  ,ijS 

!■  no  eicuM  for  tbe  non-ptrromiiiice      C  Vi6, 


(A)  OrtENce. 

(B)  [NDICTHENT 

{C}  Evidence. 


(A)  OrrtNCE. 
AnindiclnwntroiptrjuTjmajbciuiUinedagiii 
(he  dapopcmof  in  ■Hidoii.  wbo  ia  id  illiUnlapi 
too  or  mirkamiD,  if  it  appear  tlial  it  waa  read  01 
10  him,  and  lliat  b* umlertuod  ita  conlanu.  And  [Li 
una  rata  abliina.  lliough  tba  affidari 
by  (lia  Court  on  ilm  ground  of  an  inionramy.   nti 
'.  HailfJP,  1  C.  (*  P.  tbS,  a.  c.  1  R.  &  M.  94.  [Ut- 

Mon  ■  binkrupt'l 
■upporC  an  fndict- 
'.  Vndman,  «  G,  & 


bad  "iufEoimt  and  campeisnl  au[|iDtitr,"u 
eiaDl,  witlioul  alnling  how,  at  in  wlial  cinnc 
b*d  tba  iiitkonty. 

Wbarapcijurj  it  ttngnti  upon  iumJpi 
■n  aftdaiit.  iLinaeparlemiT  br  aeloutiii  ibr  i 

piratad  bn  t)ir  iniroituciion  oTollmr  nimiei. 
CailuHni,: &  Uw  J.  M.C.  39,  11.C.  6B.sC 
a.  c.  9  D,  &i  R.  97. 

An  iudiclmeni  for  perjury  a^iaal  an  iii 
:trd       debtor.  Btvllne,  llmt  "  wlivrna  in  trutl>  and  I 


tl>dil< 

Wbetlier  an  illidaT 


r  tiled,  1 


inenl  for  prijury- 
S.  3S9. 

Ta  aupparl  in  indidmant  for  perjury  arising  nnt 
oflcgaJ  procwdingi,  llie   matter  aHom  to  mtiat  be 

ifaa  aubjecl  of  Ilia  perjury  cliiijipd  waa  the  denial  of 

10  a  bill  Bled  for  a  a|>eeilie  perfonnaDcr.  it  appearing 

liDldan,(bal,  (liaaiirreineiilbeiDg  Toid  by  tbaSUtuls 
<if  Kraudi,  ibe  nlTcnca  did  Dot  amount  (o  perjury. 
U*i  t,  hHmltm.  I  R.  &  M.  109.  [Ahbi'tt] 

A  nauaa  waa  rvfutn-d  by  t  jiiHRa'a  order  to  C  D, 
anil  by  tlia  oider  it  WM  direeled  ibat  llie  nitueaae* 
■linuld  h*  Iworn  before  a  judge,   "  or  before  a  com- 

alulneil  vlid  cm  by  the  iibitnilor;  H»ld,  that  ■ 
wilnoaa  an  awnru  wai  indictable  for  perjury.  R«  T. 
ll.i»l,;aC.llt  I>.  419.  [Uaaeloe} 

(B)   lNOICT«ENT. 

'I'll*  word*  •'  H  ilfully  and  corruptly  "  iro  material 
•rurda  In  an  inilirlmuiit  for  )>erjiirr  ;  and  their  omia- 
■Imi  will  not  Ih>  ruivd  by  tbaworda"  falaely  and  ma- 
llrliiualy  /'  nr  iinv  otbv'ra of  auppoaad  equal  import; 
■VHii  IbiiUHli  III*  'I'nrmal  atalemrni,  al  tlia  and  of  ibe 
legal  inference  of  Ibe  jury,  tb*t 


ruH 


■  diifeni 

i7lu*uln. 
>l  <if  ibi 


t  dill  01 


a,  by  refe 

iliiiiiil  muH  hnclearly 
i,.il,   IU,y.U,chmJ.. 


"  -ilful  i 


5  Lear  J.  K.B.  155, 


::z;:'Sz 


nave  fala*  luetlmany,"  &c. 


■h.rg».- 

Rn  T.  Htpyer,  1  C.  &  I'.  6UB,  »,  c.  i  H.  (( M 
[Abbott] 

It  aeema  ibsl  an  indicuneni  for  peijoiy  la  ■ 

Chancery,  may  ho  suslaiard,  wilboul  annio 
the  aSidaiii  bad  twi>n  used,  or  *aa  inlradedli 
been  uaed.in  ajudicinl  procewliiig.  Bar. Bo 
T  1).  &  R.  324,  a.  c.  4  B.  &  C.  B.W. 

(C)  Evidence. 


e  f*ct  bit  which   perjury  ia  oreipwd.    Ab 


prosecutor  is  not  prtpsred  to  pi -- 

1  C.  6l  P.  a.iS,  a.  c.  1  R.  &  M.  97.  [Abton) 

Where  an  indictment  for  perjury  arenniil 
defendant  wus  awnrn  on  tlie  Holy  Gosiwl.- 
bolden.  (hat  proof,  ihnt  the  defi-udnat  "M 
and  examined  as  a  wiiness,  wn*  mHicical— it 
the  ordinarv  mo.le  of  aneariBg.  Ra  r.  A« 
R.BlM.30a.   [Liilledale] 

An  iDdlctmrnt  dir  perjury,  aaaiKoed  on  a 
tion  10  the  Lord  Choncellor.  to  fuper^*  >  <" 
aion  of  bankrupt,  proffuing  to  aet  fortli  •>" 
auliataDee  of  iliH  poiiiion,  stnted, ''  ibilatOio 

dared  opmlv.  ami   in   the  pnaeBre  and  li»"" 
A   B,   aMijtope,   8c.  ;•'  — llie   peLilioa   ifwlf 


•  witne**.      an   authority  0 


glared,  i< 
>rcia«i   by 


H'ld 


PERJURY.— PIRACY.— PLEADING. 


tb^nlbn  ma  lyloDTnioiu  tiitb  Ih*  term  commu- 
■ionwa.  Ra  r.  Dwfnaa,  4  B.  &  C.  SdO,  b.  c.  7 
D.  &H.9t4. 

An  iadieanMit  for  pariury  illeg^d — first,  tlimt 
tbt  erideiMt  on  wbicb  ihe  penary  n-ii  aasiEned, 
magiTio  "  in  tb«Cout[ortbePil>ca,6Li:.  at  Wcst- 
nuHlai ;"  bat  on  tba  prodnctioD  of  die  record  nrtha 
pcoceedinp,  il  tppaared,  ibat  the  CourL  waa  de- 
■mb«d  u  "  tbe  Couit  oribePaliw,  &c.  i;/  Westmin- 
■tcr,"  inatsad  of  "  at  WntoiiiiMar ;"  anil.secandly, 
il  iTamd ,  Ibat  lbs  ciUM  in  tba  court  beloir  came  on 
to  b«  tiUd,  "  and  waa  tben  and  (bare  duly  tried  by 
a  jarr  of  tba  county  ;"  bat  (ha  record  of  tlio  [rial 
aUtad,  "  that  tba  jury  cama  of  tba  c 


tbaiew 


-iald,  aa  to  tlia  firat  poio 
uca,  aa  tbe  King'a  Palace  d/' 
niBHiir,  aaa  ol  Waatnunater,  wara  in  eS'e 
■ana;  and,  aaeondly,  tbit  aa  thacaoao  was,  i 
^•d  by  a  JDry  of  Uie  neigbboarbood,  no  i 
baing  mantioBed  in  tba  racord,  it  wa*  no  obji 
Ru  T.  Iraal.  3  D.  &  IL  134. 
Ona 


IVfal 


If  (be  indictment  atate  the  (rial  to  bave  been  bo- 
San  ooa  of  tba  Jodgai  (vbo  in  fast  aat  for  (be  Lord 
Chief  Juatica.)  aad  iha  Niai  Priua  ncord  sute  tbe 
Dill  to  ba<e  bean  bafora  iba  Lord  Cbief  Juatica  ; 
mmili,  tbat  thia  ia  no  Tariaou. 

If  tbe  indietmeBt,  in  aalting  oat  tbe  aubstnuce  of 
Mai  eridenoe  obarnd  to  ba  falaa,  put  "  Mr."  tot 
"  MiUo, "  Bud  "  Idn."  for  "  Hiaticaa"  ;  Ibia  (a  no 
miaau.  Iboogh  it  aboald  appear  tbat  (be  iritneaa 
Mid"Uatei"  and  "  Uiatreaa," and  not  "Mr." and 
SxtJ.  Cofpard,  S  C.  &  P.  b9,  f .  o.  1  M, 


ItlLllS.  [ToDlaidali^ 
Aa  iidiotRWOI,  aalUo; 


tML"    Tbaai 


.1  ablad,  "  foi  m 


•a  anninad  oopy  of  (be  i 
Ptodaead,  Mawd  (be  adjoo 
«yC,aDd£,  F.G.andot 


for  Ibe  i 


It  to  at 


ptymat  of  tbOi." :  Held,  to  b>  no  Tatianiw  ;  tbe 
■aaaJLg  vot  baiog  allarad. 

ia  i^iotnanl,  aettiDr  oat  tba  defendant's  affi- 
dtTiliantad  a  partiealarfltOttowbiehhebBdairorn; 
ud  it  tbra  pfoBaadad  lo  faUify  tba  tut,  and  lo  assign 

nary  tbareon.    Tba  aSdaiit  atal«d  not  only  tba 

•ace,  ai  tbe  raaaooa  after  giian  did  not  qualily  the 
(Ktilnlf,ar  altar  tbe  meaning.  Rtt  t.  Caiianatt, 
S  Lav  J.  M.C.  39,  a.  o,  6  B.  &  C.  10£,  a.  c.9D.Si 

a«. 

Aa  iodictSMnt  for  pa^a^,  in  aattiog  out  tbe  re- 
and  of  a  BODiictian  at  tba  Middlaaai  Seaaions,  ataled 
tba •djoomnant  to  bare  ba«n  made  by  C  and  A, 
B,  Cand  D,>ad  otbera,tbairre1lowa,&c.Ju9ticea; 
of  tbe  reourd  of  oonvictiou  wbeD 
hBivbeen  made 
otfasn,  &C.1  It  waa  balden, 
Tarianca  waa  faul,  in  (ba  abaence  of  parol 
enilenea  tbat  tbe  adjooiDmant  waa  mado  by  tba 
peraona  aamad  in  tba  iadictmant.  lUi  v.  Beilaiai/, 
1R.B(M.  171.  [Abbott] 

If  an  indictmaat  for  parjnij  charge  tbat  tlis  de- 
Iaiui>D(  falaaly  awon  to  certain  facta,  and  Ihe  dapo- 
ailion  af^iear  to  ba  joint,  and  tbat  liia  wife  tint 
depoaaa  lo  the  liiota,  and  than  tba  defendant  aweara 
tbx  be  ia  aare  tbat  A  B  ia  one  of  tba  peraooa  wbo 
Maultad,  &e. :  thia  ia  do  Tarianoa,  H  il  ia  (ufficient 
PtOUT,  1B9t— 1B«S, 


defendant  ■ 
[Abbott] 

If  A  be  indicted  for  perjury,  in  Bireariag  that  ha 
did  not  en(er  into  a  rerbal  agreement  with  b  and  C, 
for  tbem  to  become  joint  dealera  and  co-partnais  in 
tbe  trndeor  buaineaaof  druggiatai  audit  appear  tbat 
in  fact  B  waa  a  druggist,  keeping  a  aliop  witb  which 


PILOT. 
[See  Ship  and  Shippinq,] 

PIRACY. 

It  ia  not  piiacy  to  trade  in  slarea.  [Std  vide  3ta. 
tute  3  Geo.  4.] 

There  ia  uo  time  of  peace  with  profesaed  pirate), 
Lt  Louii.  i  Uods.  t4f. 

Tbe  proceeds  of  property  found  on  board  a  pirate 
ahip,  and  condemned  aa  droits  of  the  Admiralty, 
graoled  to  the  original  ownere  of  the  property  upoq 
a  oatnorial  lo  the  Croim.      Hilcn,  1  Ha^.  14S, 


PLEADING, 

1,  IN  GENEIt,li:. 
».  AT  LAW. 

(Al    DFCLARATroN. 

^  ^a)  I,«<«r.(. 
(t)  TiiU. 

(d)  JaiiiHrr  .if  Vaunis, 

(B)  Pleas. 

(C)  RepLLCATLON, 

S.  JiV  EQUITY. 

(A)  HiLt. 

(B)  Answer. 

(C)  Plea. 

(D)  iMrERTiMENCE  A;it>  Scandal. 

4.  IK  THE  ECCLESIASTICAL  COURTS, 

.    1,  JN  GENEliAL. 
[3ao  Practice  and  Demurreb.] 
Id  pleading,  Ibe  rule  that  tlie  allegation  abould  ba 
J  eitenaiie  as  tbeproar,  ia  not  indispensable.  Wiit 
:  Audtti^l.  1  B.  it  C.  77,  a.  c.  a  P.  &  R.  184. 

General  allegations  in  plead iaga  referring  to  par< 
icular  facta,  will  be  limited  in  tba  construotiou  put 
ipon  ibem  by  the  nature  of  thoao  panicular  facta, 
yuirtd  V.  Rothschild,  2  Law  J.  Chat"    ■■" 


Q  e^un 


hall,  i 


a  first  il 


e  unfsTouraUle  U 


potl  llie  prtfiou*  plemding. 

'    coriliugly,  ■  rnao  coTBDonted  tliat  h 
bBfeby"  Ihe 


PLEADING— (D 

iver.  tba  Hms  ex-       i 


iliugl]',  a  man  coTBDonted  tliat  he  bsd  done 
afferled  in  title.     Breach  auigned  Iliat,  in  fact.  h« 


■inuBlr  e 


BrlBin  porties,  "  whereby"  Iha  ealale  WM  affected 
in  lide.  Tho  defendant  pleaded  mei.  The  plead- 
ing* went  on  Id  demurrer.  The  dsreudinc  then 
oontended  |hat  the  breach  wMUtignBd  in  wiuiiocil 
termfl,  because  Ihe  word  "  whereby  "  might  ipply 
either  to  the  deed  ileelf,  or  merely  to  the  eieoulion 
of  it  bv  him  i  and  if  it  were  the  fittt,  il  ivai  do 
brSBDh  ID  him  :  Conceded,  ai  to  the  equivocalily  ; 
but  held  to  hare  been  cured  by  the  pleading  oier. 
Hobum  Y.  MMUloH,  5  Law  J,  K.B.  160,  a.  c.  ti  B. 
&  C.  S9ft, 

Wheie  the  form  of  the  plaintiff's  declaration  in- 
fera  that  the  action  ie  commenced  by  one  mode  of 
proceeding,  aud  his  replication,  in  aneirer  to  a  ptea 
of  tho  Statute  of  Limiiatione,  aela  out  a  proceeding 
of  aDolher  mode,  for  i!ie  purpo«  of  ahewinff  that 
[he  action  was  commenced  in  time.iliiunneceaoriiy 
for  tbo  defendant  to  rejoin  u  ■  fact,  that  tlia  action 
wu  commenced  by  a  mode  of  proceeding  differenl 

Tbu) — Declaration,  apparently  in  an  action  by 
original— A  B  ''  was  atucbed,"  &c. 
]>|ea— Tho  SUtuta  of  Limitationa. 
Heplication— A  bill  of  Middleaei  «ued  out,  re- 

Kfjoindsr— DefeoliTO,  but  held  to  be  of  no  con- 
■pquence.  aa  tbo  replicatiDn  was  bad  ;  for  it  did  not 
ahi^w  a  proceeding  aoffieiant  to  maintain  the  decla- 
ration.     Laartna  t.  Ltuii,  6  Law  J.  K.B.  94^. 

The  mere  practice  of  tba  Court  cannot  be  pleadetl. 
It  ia  mailer  of  reguUtion  by  motioi  only. 

The  iaauing  and  reluming  a  ca.  in.,  in  order  lo  Hi 
bail,  iaa  le)|-aT  neceaaity  upon  Ihe  plainlilT  according 
to  tba  le(c>l  intei^retation  giren  to  the  recogniunce. 
Ilia  bail  may  thnrefoie  plead,  llial  no  ra.  ta.  baibeen 
iiaued  and  relumed,  aa  tliat  la  matter  of  law.  And 
whether  the  rs.  m.  hai  been  issued  into  lbs  risht 
ODUnly.ii  alao  a  niatter  of  law,  appearing  on  the 
f^ee  of  the  retwrd,  and  may  therefore  be  a  question 
railed  by  the  pleadinga. 

I)ul,  whether  a  cd.  »■  hae  remained  lour  clear 
daya  in  ihe  offlco  of  the  aheiiff  before  the  return  ; 
or  whether,  in  any  other  reaped,  it  baibeen  iasued, 
lodged,  and  returtwd.  acoording  to  the  practice  of 
the  Court,  are  quealioni  of  mere  practical  re^iuls. 
Hon  bv  the  Court  upon  notion,  and  cannot  be  raiaed 
by  the  pleadings.  SaHdtaud  r.  Proclor,  6  Law  J. 
K.B.  13U,  S.C.  7  B.  iC.800. 

An  imnialerLal  arerment  may  be  rejected  as  sur- 

Sluugp,  prorided  the  santeon  will  remain  perfect, 
iaiinol.  and  seneible,  without  it,  but  not  otherwise. 
Accordingly,  a  count  stated  that  a  writ  wu  aiied 
onl  agiinit  tho  plaintiff'  marked  tor  bail  901, ;  [thai 
he  waa  arrealed  under  it.]  and  [Seing  so  arrested 
and  in  custody]  that  he  was  fbrced  and  obliged  lo 
procure  bail  lo  answer  tbe  writ-  ll  was  held,  tbsl 
the  Kordi  in  bnckeci could  not  be  rejected,  because. 
if  iher  were,  nothing  sppeired  la  ihew  thsi  the 
plaintifTwu  (breed  and  obligsd  to  give  bail.  Btmi 
T.  Adamrm,  A  Law  J.  K.B.  tl5.  i.  o.  6  B.  ft  C.  .MS. 
1u  Scoleh  pleading,  ■  delendn  not  haWng  by  his 


1.  I 


5Bi|UHl 


and.  a  refeienra  b«ng  nada  upon  the  point  by  ' 
Court  to  the  Lord  Ordinary,  ino  pursuer  dots 
ap]ieal  againtt  ibe  order  by  which  the  rHCKKKv 
made,  the  right  to  iaeial  upon  the  objeciion  is 
stored.     Dingu.aU  y.  GarJtrr,  3  Bligh,  TI. 

*.  AT  I. AW. 

(A)   DECLaRATIOH. 
(«)  luKf-a-al. 
It  is  not  easeniial  for  a  declaration  in  dabt  sga 
a  ilefvndent  in  die  custody  of  the  sfavriff,  to  ill 
that  the  proceas  iasued  at  lite  auit  of  the  plan 
against  tbe  defendanl.  Carter  r.  Drru',  I  Ken.  I 
If  a  plaintiff  declaraa  •!•  mm>  on  tbe  reanri) ' 
cause  by  haheat  enrfui  from  an  inlVrior  tu  i  mi,"- 
court,  he  is  not  bound  to  declare  iu  :. 

ferior  court.      Bowerbaakt.  Walker,  _ 
If,  in  an  action  on  the  case,  (lie  del! .. 
an  K.rl  stale  him  lo  hsTe  been  ■■  su.v.       . 
stead  of '■  Btlsohed,"  it  !■  untsoable.     U--.iri 
Earl  hf  De  Lonmi,  I  Chit.  ii38. 

A  count  in  a  deeliralionin  in  action  c 
Btiled,  that  the  defendaDl  represented  ai 
to  the  plainiiff,  tbsl  be.  tbe  deTeiHlanl,  was  mp 
entitled  (o  sell  and  dispose  of  certain  g<Mi>ts.  sai 
quested  Ibe  plnintiff  lo  sell  the  same  by  ps 
•action  ;  that  the  plnintiff,  coafiding  in  sac* 
preeenlstiou  and  afiirmelion,  sold  &«  ssbp.s 
BR«r  deducling  ceitsin  eipensrs,  paid  nrer  tbe 
siduo  to  tlie  defendant ;  wlieresi  ihe  delvsdaBi 
oeiied  and  defrauded  Ibe  plaintiff  in  this— to  i 
that  the  defendant  was  not  al  ths  lima  ol  Ao  i 
legally  entitled  to  sell  and  dispose  of  ikt  gnids 
■he  plsinliff  then  sTerred  that  as  aetlonwishna 
Bgainat  him  by  Ibe  true  owner,  and  in  whidi 
reooTered  (he  Tslae  of  the  goods  aold.  wtaiik 
plaintiff  was  obliged  to  pay  him,  togeibsr  vilh 
coBtE  of  (he  action  ;  and  Basigneil  kr  bieacb, ' 
tbe  defendant  not  regarding  his  duly  in  that  \nX 
rafuaed  lo  pay  tb»e  soms  to  tbe  plaintiff)  H 
■olficieot  afief  Terdict,  alihnaifliit  wsaobjeclei 
(hers  wasna»ernient  ihal  the  deftndant  repraKi 
to  Ihe  plaiolilf  that  be  was  legally  entitled  la 
or  tbsl  Ihe  goods  were  put  op  to  sale  at  ihs  rw) 
of  Hie  defendant,  o 


.alt»ci 


-r  sheo 


,er«l» 


ri  up  the  goods  to  sale,    ^rfmas^n  e, 
C.P.6S.B.c.4Bing.6ti. 
A  oount  chaiging  acierfc  with  n^igenw  insi 

without  specifying  any  in  partienin,  is  h*d.    I 
more  T.  »i«.,  SCSI  P.*S64.  fTBOW^'"'} 

An  allegation  in  a  deolarstion,  that  defin 
dammed  up  and  diverted  tbe  water  of  a  a 
watercourse,  and  preeented  it  from  flowing  ie 


ported  by  proof  of  ii 


.medtoAoo 


layed  in  its  passage,  and  neier  wholly  or  in 
withdrawn  from   Ihe  claimant     S»«a^  i".  Wn 
Law  J.  C.P.  3.  s.  «,  ?  B.  Mo.  OS. 
In  CMS  apinit  an  aitonwy  for  w^gsaltr 
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cb«na^  an  insofiewBt  tide,  tiM  daelantion  •ttted« 
th«t  be  WM  TOtaiirad  as  ftttorney ;  and  hold  good, 
withoat  «U9gio||f  the  coosidention.  If  diligence 
woald  ba^e  been  ineffectual,  t)ie  defendant  mast 
ptove  it  And  ao,  if  a  deolaration  atate  tbe  defen- 
dant to  be  an  attornej  o(  a  particular  eourt,  the 
plfdattff  muat  |»roye  it,  though  it  ia  adaiUed  in  hia 
plea.     Bowme  ▼•  Dig^lss,  2  Cbit.  31 U 

^'bere  a  pait^  ia  deacribed  ia  tbe  proceaa  gene- 
rally, be  may  be  declared  again«it  aa  an  administra- 
tor ;  tbe  olMect  of  tbe  writ  being  only  to  bring  tbe 
defendant  Wore  tbe  Court.  Watson  t.  PiUtHg,  6 
B.  Mo.  66^  iL  e.  3  B.  &  B.  4. 

By  tbe  apedal  memoraadum  of  a  dedarauon,  it 
w«a  atatad  that  tbe  plaintiff,  admintstratriz,  on  the 
20tb  ef  Jaanary^  bro«gbt  ber  bill  into  tbe  office  of 
tbe  deilc  of  tbe  declaratiena  of  K.6.,  according  te 
the  eowae  aad  practice  of  tbe  Court,  and  filed  tbe 
same  as  of  Miebaelmaa  term.  Plea,  that  at  tbe  time 
of  ezhibituig  tbe  bill,  tbe  plaintiff  was  not'adminis* 
timtriz,  upon  wbieh  iaane  was  joined.  It  appeared 
th«t  tbe  defendant  waa  neither  an  attorney,  aor  a 
priaqpMr  in  the  ciiatody  of  tbe  marshal.  Tbe  biH 
waa  delirered  on  tbe  20th  of  January.  The  letters 
of  adaainisf ration  were  granted  on  Ihe^  lOtb  of 
Janoavy:  Held*  that,  upon  tbe  issue  joined,  tbe 
Tardict  waa  properly  found  for  tbe  plaintiff,  the 
latter  having  been  adaninistratrix  at  tbe  time  when 
tbe  biU  waa  exhibited*  WoaUrulge  r.  huh^,6  Uw 
J.  K*Bb  i01,a.o.7  B.  &  C.  406. 

(6)  TUle. 

A  deolacation  was  entitled  on  a  partioolar  day  in 
Hilary  Term,  3  Geo.  4,  being  a  day  after  tbe  S!9tb 
of  Jannary,  when  tbe  4  Geo.  4.  began  :  Held,  that 
the  deokratiaa  waa  good,  beeause  the  wboie  of  tbe 
term  'flrigbt,  in  law,  be  said  to  be  in  the  third  year 
of  tbe  reign.  Law  ▼,  Pug&,  1  Law  J.  K.B.  188, 
a.  c  «  B.  &  R«  868. 

Where  a  declaration  was  entiikd  of  a  wrong  year, 
but  the  notioe  to  appear  in  the  following  term  waa 
oorreetly  stated:  Held  auffioient.  OoodtUk  d. 
Mmtgmr  r.  Roi,  t  Chit.  172. 

IV here  a  deelaration,  entitled  generally  of  Mi- 
ebaelmaa Term,  arenred  the  cauae  of  action  to  have 
ariaen  on  a  day  subsequent  to  tbe  commencement  of 
the  tenn«-^it  was  bolden  no  g^und  of  error.  RuatoH 
T.  OwtUnh  1  M'Clel.  &  Y.  S02,  s.  o.  8  Bing.  469. 

(c)  Parties, 

In  tbe  oaeaaMncement  of  a  declaration,  tbe  plain- 
tiff'aname  was  stated  to  be  <*  Jamea  Toll  Hutcbina  ;** 
npon  vpedal  demormr,  on  tbe  ground,  that  in  the 
aobseqneat  part  be  was  called  "  said  Jamea  "  only, 
held  aefficient,  because  turn  constat  that "  Toll "  is 
pert  of  tbe  samame.   Huiehhu  r,  Gilbh,  t  Chit.  535. 

Although  several  persona  have  been  joindy  held 
to  bail,  in  an  action  for  a  tort,  yet  tbe  plaintiff  may 
declare  aapvalely  against  one  of  tbeot.  WUsan  ▼. 
Sdwardst  3  Law  J.  K.B.  107,  a.  c  3  B.  &  C.  734, 
e.  c.  5  P.  &  R.  622. 

(d)  Joinder  qf  Counts* 

Where  a  declaration  contained  a  count  alleging, 
"  that  defendant  bad  leoeived  for  plaintiff  a  aum  of 
money,  to  wit,  10a.,  to  be  paid  by  deleadant  to 
plaintiff  upon  requaat,  yet  defendant,  not  regarding 
hia  duty,  bad  converted  and  disposed  tberaof  to  bia 


own  use:"  Held»  that  «t  appeared  to  be  laid  in  aa^ 
sompait,  though  colourably  in  trorer,  and  oould  not 
be  joined  with  counts  in  case.  Orton  v.  ButUr,  2 
Chit.  343. 

A  count  which  is,  in  substance,  a  count  in  aasurap- 
nit,  cannot  be  joined  to  a  count  in  trover. 

An  express  arerment  of  a  promise  is  not  neces- 
sary in  order  to  constitute  assumpsit. 

Therefore,  a  count  which  statea  that  the  pUintiff, 
at  tbe  request  of  defendant,  bad  delivered  to  him 
certain  goods  to  be  taken  care  of  by  the  defendant 
for  reward  to  him ;  and  that,  in  consideration  thereof, 
the  defendant  undertook  and  agreed  to  take  due  and 
proper  care  of  the  goods,  and  to  re-deliver  them  on 
request— was  brid  to  be  in  assumput;  and,  be- 
cause it  was  joined  to  a  connt  in  trover,  and  gene- 
ral damages  were  given,  judgment  was  arrested. 
Corbet  v.  Packington,  hart,  6  Law  J.  K.B.  142,  s.  c. 
6  B.  &  C.  268. 

.  In  an  action  against  husband  and  wife,  tbe  mis- 
joinder of  counts  IS  aTailable  on  general  demurrer. 
MMy  V.  House,  2  Chit.  697. 

(B)  Pleas. 

A  plea  to  an  action  by  tbe  pleiaiiff,  as  eiecator, 
that  the  promises  in  the  deelaration  were  made  jointly 
firitb  plaintiff,  is  a  plea  ia  bar,  and  not  a  plea  in 
abatement.     Mefat  v.  Van  MnUingen,  2  Chit.  639. 

Where  a  special  plea  states  matter  wbieh  amonnta 
to  a  total  denial  of  tbe  pHiatiff 'a  right  of  action  at 
any  time,  it  is  bad  npon  demurrer,  aa  anmunttng  to 
the  general  issifSk  Spevenson  v.  Addimn,  5  Law  J. 
K.B.  205. 

.  In  a  f  uers  impedit,  tbe  Court  lefuaed  to  alhiw  the 
defendant  to  traverse  in  pleading  all  tbe  allegations 
in  tbe  count,  but  ordered  that  tbe  pleas  abould  be 
directed  to  a  particular  point  to  which  tbe  merita 
seemed  to  be  confined,  vis.  tbe  contesting  tbe  vali- 
dity of  a  certain  deed  on  which  tbe  plaintiff's  tide 
rested.  GuUy  v.  the  Bithtfp  of  Eseter,  6  Law  J. 
CJ'.  240,  a.  0.  .5  Bing.  42,  s.  c.  2  M.  &  P.  105. 

A  a  allegation,  tboagh  of  itself  immaterial,  if 
stated  as  tbe  basis  of  a  proposition  npon  which  the 
plea  dependa*  beeomea  important,  and,  being  nega- 
tived by  tbe  finding  of  tbe  jury,  defeata  the  plea. 
Res  V.  Peto,  1  Y.  &  J.  37. 

Where  a  plea  professes  to  answer  the  wbble  de- 
claration, but  does  not  do  ta-~eembU,  that  tbe 
course  for  tbe  plaintiff  to  take  ia  to  join  iasue  on  tbe 
plea,  and  that  the  judge  at  Nisi  Priua  nmy  direct  tbe 
jury  to  assess  damages  in  respect  of  the  part  not  an- 
awered  by  tbe  plea.  Mtfrrtck  v.  Ellis,  6  Law  J.  K.B. 
257. 

Where  a  plea  refeA  expressly  to  tbe  exception  of 
another  plea,  and  also  oontsins  an  averment  of  per- 
formance of  covenants  in  tbe  said  deed,  which  deed 
is  set  forth  in  tbe  plea  referred  to,  but  notmeationed 
in  the  exception  to  that  plea,  tbe  two  pleaa  may  be 
taken  together.  Macdongat  v.  Rebertson,  2  Y.  &  J.  1 1  • 

(C)  Replication. 

To  an  aotion  for  maliciooaly  sning  out  a  commis- 
sion of  bankruptcy,  tbedefendnnt  pleaded  tbe  plain- 
tiff's trading,  act  of  bankruptcy,  and  hia  being 
indebted  in  the  aura  of  tOQU  whereof,  &c.  on  repli- 
cation de  inpirid,  the  Court  held  the  replication 
good,  inasmuch  as  those  facts  constituted  together 
but  one  entire  proposition,  and  pat  ia  ittrae  only  otm 
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point,  Ttutfy,  the  bnknipter.     O'Brln  r.  Saxtn, 
t  B.  a  C.  90B,  ■.  c.  4  D.  &  R.  379. 

To  debt  on  bond  cooditioDsd  to  rejittee  Mock, 
with  ill  diridaDdl  "  which  ihtU  tccrua  das  upoa 
the  mate,  from  the  data  of  tfae  bond"  upon  three 
montbi'  Dotice,  tbe  defenduit  plnded,  thil  plamtilf 
did  not  give  three  monthi'  notice  to  rapUce  the 
>iDck,  with  the  dJTidendi  which  would  hire  become 
dm  for  the  unw  fram  the  dite  of  tbe  bond.  BepU- 
celloa  tlleged,  thit  more  than  three  raontba  before 
kotion,  pJiintilT  im  notice,  it  tbe  eiplntioD  of 
tbive  monthi,  to  replace  the  etock,  will)  «ll  diri- 
danda  which  had  icorued  due  on  ihe  seme  from  the 
data  of  the  bond,  and  then  went  on  to  uai^  * 
breach  in  the  non-tiiDafer  oT  tfae  atock  ;  Held,  that 
the  nolioe  eat  out  in  the  raplicatioD  wi*  nificient ; 
and  thiltbrenignnwDt  of  the  breach  wu  unnecee- 
tarj  and  iofonn^,  hut  that  the  objection  could  be 
taken  only  by  wajr  of  epecial  danmrrer  for  duplidt;^. 
HmitnT.Smiik,  6  Law  J.  K.B.  IM,  a.c.1  M.&- 

R.  4a9. 

In  a*  action  oa  a  jadgment  iolw  ered.  the  defendant 

S*mM  that  (ho  plaintiff  ned  out  a  em.  m.  afainat 
■,  nadar  and  l>j  virtue  of  which  nid  writ  the 
aberiff  took  u4  unaled  him,  and  had  him  in 
•natad/  far  the  debt  and  damage*  ;  Ihe  plaintiff  re- 
plied, proMMiK  Ihe  euiif  oat  and  dehTering  the 
writ  to  the  ahenff,  and  trvTeninf  that  under  and  bj- 
ilitae,  !(«.  the  aherlff  took  thi  defandut :  Held,  to 
h*  •  foui  aad  anBdenl  allegation  is  the  rephaitioo. 
auieiU  T.  JeefcwH,  11  Price,  MS. . 

In  an  aalioa  oa  a  bond,  tbe  pWntaff  nij,  ondir 
Ihe  8  ft  9  Wil.  3.  o.  11,  a.  8,  auneat  breaehe*  at 
th*  eoBclualon  of  hia  leplicatiaa.  Himpirty  y. 
ttltty.  I  Chit.  f!8. 

Where  the  original  aotion  ia  fcr  damagea,  ■  repH- 
OKtlen  In  arire  fedai,  againat  bail  praying  judgment 
of  lb*  diblanadanagae,  ianotdemonnbli.  Het  t. 
Hut.  t  Chit.  3n. 

A  Te|digatlSB  to  a  pie*  of  wt-off  and  jadgment, 
ihil  the  parlj  a^ainatwhoa  it  wia  reoorered  wai 
taken  in  aiaouUon  upon  it,  la  gDOd.  Tuylar  r, 
Wmt,.  I  Chit.  MS. 

A  roplioitioa  to  aploa  lo  an  inqniaitioD,  tiaTor*- 
Ing  )ioaaeialoo  of  the  gooda  hrtha  aaaigneei  (in  the 
■     -  hich  alated  tbe  facta,)  and  illag- 


I  of  Ihe  plea 


■ed  of  ll 


1  but  Ihe  Attorney  Gel 
1  pennltttd  to  amend,  by  wiihdrawiog  ibe 
Hpllcallou  and  pajing  the  coata.     An  t.  Etsam,  9 
Viloa,  (00, 

3.  IN  EqUlTY. 

(A)  Bill. 

A  iilalBUff  In  •qnii]'  mint  Mate  hit  title  in  hta 

hill,  and,  unlaaa  it  ia  admitted  bj  the  defendant, 

IMtiet  |<rute  it.     Jiftbary  r.  Mtadt,  3  Bligb,  ttl. 

|)i>aiurrar,  on  the  ground  that  there  was  no  ds- 
Mrlliilorii  In  the  bill,  of  the  plaintiff 'a  place  of  abode. 
VVIiern  worda  of  local  deicriptioD  were,  in  grim- 
tnxkal  ll  "''rip  lion,  ippticible  either  to  the  plaintiff, 
M  iilaeeuf  abode  wai  not  otherwiia  mentioned 
•  Idll,)  nr  lo  a  third  peraon  1  they  were  held  to 
Dt'l'lf  I"  III*  fornar.  Raui/ry  r.  Eetttt,  t  la.w  J, 
('j,.»>.,«n,  .,e,  I  H.  #.11.  All. 

/i,mM'-  'I'hal  a  bill,  priving  that  the  defendant 
Mtey  deliver  to  Ibe  ptalnlln  documeoti  eonitiiuting 
Ihe  l«f*l  Uti*  UHMfcfWhlehlba  former  badagreei 


and  (hat  the  pll^nlifn: 
icJ.Cljinc.H 


to  ImnafeT  to  the  latter,  i 

hare  iha  fbll  hen 

talned.    DelarttT.  Rnhiehild.i^'-'K 

1.  e.  1  &  &  S.  590. 

A  pliiniiff  mar  in  one  bill  praj  ocuuil  of  ti 
•Matea;  thna.  if  he  be  the  reiiduiry  ligaMoT 
who  ia  reaidualy  legatee  of  A I  Tuntr  r.  DmI 
day, 6 Mad.  94. 

A  bill  Sled  by  tb<)  ri^aidnirj  legaleei,  *Im  i 
aJao  appointeei  of  a  Bliai<^  of  aaolher  ItilaiCT,  it  i 
inbltilariaua,  though  it  ha  tot  an  accontitof  bnlii 
tatae.     THmtr  t.  Rabiiimi,  1  S.  ii  3.  313. 

A  bill  ia  mullifaricui,  if  it  pra^v  diacortr; or i 
lief  in  reapect  of  a  Iran snctioa  with  wbich  Un 
the  defendants  had  tin  concern,  and  wLicb  ia 
eoDueiion  with  tboae  oilier  IraDiicUoni  inithitli 
iaconcemed.   P«rciB.(v.  B/oiwr,!  UnJClmc. 

A  bill  elating  that  tno  dialinct  aciiant  briil 
biTB  been  cDrome need  agBmattbeplainiiSiatqui 
to  which  be  baa  put  in  pIbb«  Drjuiii£citiiiii,i 
prijing  a  diacOTerj-,  and  also  one  ot  mon  mob 
aions  to  enmine  wilnesxes  abroad  in  aid  of  bin 
fence  at  law,  ia  multifiiioiis.  Skartjtl'.  ilvH 
3  Law  J.  Cbioe.  (7,  a.  c.  I  S.  &  S.  79. 

It  ia  mullifariooi  for  a  bill  to  prar  id  lonnl 
teatator'a eitate,  and  to  set  aside  ailetmide  bn 
executor  and  tmatee  w  I 
•on.     SoIcM^  T.  Hydt. 

Infanta  entitled  as  tbp  uexi  of  bin  (oihiMsf 
intealiCe'a  ealate,  and  o(  whom  aat,u  lli■b«^ 
law,  wia  eolitled  to  hit.  real  esute,  filed  tbfii  I 
againat  tbe  adminiatraingr,  cbatpng  ibit  ibe  I 

entered,  aa  niinral  gtiarili;       '"'' ' 

poaaeeeion  of  tbe  re  ' 

ui^i  eceoui    '     ' 

tite  of  the  inteataie  :   tl^M,  Ibnt  tbe  Diitrau'i 

larioua.     Dukk  t.  Dtmi,  6  Law  J.  Cbuc.  Vi- 

A  teatatrii,  after  oharging  all  her  eiUlneill 
anm  of  l,OQ0f.  in  favour  ul'  A,  d?<i«s  BiKti 


iQ  isotlinp 


r  tbe  real  Minte,  and  nnyinj 
It  far  both  the  resi  snd  the  ft\ 


fpatofbertealnnta 

tmateea  in  treat  for  A  :  « 

bill  for  Iha  BJWltw 

thetniauoflbewilliaCil, 

■dbv  A;  bul,iBlli.f 

iecutionoftbesult,  loor, 

Jerl-aatodormid." 

reapect  to  the  deiieed  ps 

UIpb;  and  ihedeftM 

further  directioni  reUtcs 

merely  lo  "W,  ""1 

the  raising  of  the  peconi 

•itatcB  of  tbe  taaUtrii ;  a 

"^^rAllea'-bil 

gainst  bolh  U.»r«l 

■^s  of  a  deceuwl  i* 

dant,  who  had   been  iti 

p-aseasion  of  Bl.tb 

charging  that  he  end  tlip 

,-  bad  receired  th.  B 

and  profitaofa  tenement  a 

abeioRP'rirfBtet. 

tbongh  in  Irath  it  wni  pur 

t  oflhepremiieiJ'' 

to  A  :  Held,  thM  the  char 

actor  of  Ibe  Bqil«- 

changed  by  the  limited  d 

ecree  which  Ihe  phil 

look,  and  that  euch  a  bill  n 

.frevirornadaoppl™ 

cannot  be  demurred  to  an 

beiD-mullifatiom,!" 

lalion  to  tbe  malten  affeci 

ed  hv  Iha  prsriMi  | 

•eedinga.    TrahtmeT.  Pu,l 

;:„ei,,"iLowJ.CliiK- 

A  partj  U  entilled  to 

ilie  benefit  of  aer  p 

which  canbeauggeitedbv 

(he  bill,  (hough  ilta 

(he  pleadinga,     *'" 

T.  CfojWB,  t  Law  S.  Chan 

c.  181. 

(B>AnsWE.. 
An  anawer  diaolainiae  ie  liable  to  eiraptiom 
InanSidancj.     GUtti'gi^n  r.   Tkwiia,  S  La* 

Chaac.  lit. 
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An  answer  to  a  negatiTa  plea  miiat  be  oonfiaed  to 
Acta  speciaUj  oharged  ai  evidence  of  the  plaintiff 'a 
bill.  Thring  r.  Edgar,  4  Law  J.  Chanc.  75,  a.  o.  S 
S.  &  S.  274i 

It  is  not  a  aufficient  anawef  for  a  defendant  to 
•nj,  *'  that  he  baa  heard  and  believea  it  maj  be 
Ime,  bnt  be  doea  not  of  his  own  knowledf^e  know, 
&0."     Agar  T.  Btetht,  1  Law  J.  Chanc.  18f  • 

It  is  a  aoificient  enswer,  to  aaj,  "  that  it  may  be 
true,  for  any  thing  thia  defendant  knows  to  the  con- 
trary, that,*'  &c.  (repeatiag  the  words  of  the  bill)  ;- 
"  but  thia  defendant  is  an  utter  stranger  to  all  and 
erevy  anch  Bitters,  and  cannot  form  any  belief  con- 
eeming  them."  It  ia  not  aoflScient  that  a  particolsr 
aUoaation  in  the  bill  ia  included  in  a  preTiooa  gene- 
ral desial.  Amhurtt  t.  Kingt  3  Law  J.  Chane.  90| 
8.  c  2  S.  ft  8. 183« 

An  answer  to  a  bill  requiring  the  defendant  to  set 
forth  the  conaaderation  be  had  given  for  a  bill  of  ex- 
change, suted  that  he  had  received  it  in  the  course 
of  bia  trade  sa  a  banker,  and  that  he  had  given  no 
apoei6e  sum,  because  the  payer  bad  drawn  aeveral 
aums  at  different  times  on  account  of  the  bill :  Held, 
that  the  answer  waa  good.  W^btOr  t.  ThrtlfaU,  t 
B.  &  S.  190. 

If  matter  is  chaiged  bj  bill,  which  repela  the  de- 
fiinee  by  plea,  the  answer  moat  refute  the  matter 
dlegmd  in  the  former.  Jamn  v.  Sadgrove,  1  S.  & 
8.6. 

A  desrarrer  to  part  of  a  bill  of  discovery,  and  an 
answer  to  other  part  of  the  bill,  the  demurrer  ia 
overruled,  if  the  answer  extend  to  any  of  .the  facts 
oovevnd  by  it  And  there  is  no  distinction,  in  this 
nspset,  between  demurrers  to  bills  for  relief,  and 
deanurrBrs  to  bills  for  discovery  only.  Ccrbttt  t. 
Hamknu,  1 Y.  &  J.  4C1. 

(C)  Plea. 

A  plea  is  bad,  if  collateral  or  immaterial  matter 
be  stated  aa  the  bar  pleaded,  and  that  which  would 
bare  eoastitoted  a  bar,  is  introduced  only  by  way  of 
sobsequent  averment.  ButUn  v.  Button,  3  Law  J. 
Chanc.  150. 

Where  the  allegations  in  the  bill  are  not  absolote, 
but  conditional,  the  fSicta,  aa  alleged,  though  not 
contradicted  by  the  plea,  cannot  be  taken  for  granted 
by  tbo  Court  in  deciding  on  the  pleaa.  Corbttt  r, 
Cmrhettt  1  Law  J.  Chanc.  26. 

A  plea  of  circumstances,  from  which  a  legal  con- 
-▼eyance  is  to  be  presumed,  is  bad,  even  where  the 
|ilea  of  a  legal  conveyance  would  have  been  good. 
WHA  T.  Woodeoeh,  4  Law  J.  Cbanc.  «04. 

A  dmible  plea  cannot  be  allowed  in  part,  but  may 
be  ordered  to  stand  as  an  anawer — Semhlt,  that  a 
plea  to  so  mnch  of  the  accounts  sought  by  the  bill, 
as  are  the  subject  of  certain  deeds  stated  in  the  plea, 
is  bad,  aa  not  expressing  sufficiently  how  much  of 
the  deed  is  intended  to  be  covered  by  the  plea.  Cu«t 
V.  Bood;  8  Law  J.  Chanc.  17. 

Where  a  bill  alleges,  that  there  are  no  outstand- 
ing tema,  and  also  that  the  plaintiff  has  not  in  his 
possession  the  deeds  which  establish  his  title,  a  plea 
that  there  are  no  outstanding  terms  is  bsd,  even 
thoogh  there  should  not  be  annexed  to  the  bill  the 
reqniaite  affidavit,  that  the  plaiatiff  has  not  the 
dseda  in  his  possession.  Hook»  v.  Dormer,  l  Law 
J.  Chanc.  190,  a.  e.  1 8.  &  S.  S27. 

Bankruptcy  may  be  pleaded  to  a  bill,  although 


the  oommissioD  may  have  Issued  subsequent  to  its 
being  filed.     Tuntgr  v.  Robinton,  1  S.  ft  S.  3. 

A  plea  of  no  partner  may  be  sood  ;  yet,  whers 
tmaocompanied  by  an  answer  and  discovery  as  to 
the  ciroumstances  charged  as  evidence  of  the  part- 
nership, it  wsa  overrulM.  Saunder9  t.  King.  6  Mad. 
61. 

A  plea  of  an  instrument  is  bad  in  form,  if  sup- 
ported by  sn  answer  denying  the  fraud,  wheia  the 
allegations  of  fraud  amount  merely  to  a  charge, 
that  the  instrument  is,  in  contemplstion  of  law, 
fraudulent,  and  do  not  state  it  to  have  been  pro- 
cured by  fraud.  Windham  v.  Whiting,  4  Law  J. 
Chanc.  169. 

A  bill  seeking  an  account  of  personal  eetate,  a 
plea  to  so  much  of  it  sa  sought  an  account  or  dis- 
covery (further  and  other  than  was  in  the  plea  set 
forth)  of  that  peraonal  estate,  held  to  be  good  in 
point  of  form.  Sallciid  v.  Seienee,  3  Law  J.  Chanc. 
19. 

A  plea  to  a  bill  by  a  peraon  suing  as  Earl  of  9, 
states  that  he  is  aot  Earl  of  8,  but  that  the  defendant 
is  Earl  of  S  and  K,  (the  earldom  being  a  Scotch 
dignity),  and  avers  that  the  plaintiff  is  the  natural 
son  of  the  late  Earl  of  S  and  K.  end  M  M,  who  warn 
resident  and  domiciled  in  England  at  the  time  of  hie 
birth,  snd  were  not  married  until  aeveral  years 
after ;  overruled,  as  there  was  no  averment,  either 
that  the  title  of  S  and  K,  waa  the  same  as  that  of 
8,  or  that  the  plaintiff  waa  bom  in  England-^ 
Quari,  whether  the  pleaa  should  conclude  in  abate- 
ment or  in  hart  Strathmon  r.  Strathmore,  t  J,U 
W.d41. 

To  a  bill  filed  for  the  production  of  the  title  deeds^ 
and  an  account  of  the  rente  and  profits  of  certain 
land,  which  the  plaintiff  claims  under  the  will  of 
J  W ;  the  defendant  puts  in  a  plea,  atating  diat 
J  W  never  wss  seised,  or  had  anv  power  of  dispos* 
ing  of  the  premises,  snd  setting  forth  a  aeriee  of  in- 
deatuiaes,  conunencing  from  a  date  prior  to  that  of 
J  W's  will,  by  which  indentures,  the  persons,  who 
are  recited  to  have  good  power  to  convey,  do  convey 
the  premises  from  time  to  time,  so  as  to  vest  the  foe 
ultimately  in  the  defendant:  Held,  that  the  plea  ia 
^  double ;  that  the  plea  of  title  in  the  defendant,  even 
if  it  were  single,  would  be  bad,  for  want  of  aver- 
ments of  the  title  of  the  persons,  who  respectively 
purport  Inr  the  indentures  to  convey :  that  the 
proper  de&nce  would  have  been  by  a  plea,  stating 
a  title  in  the  plaintiff,  and  averring  that  .T  W  never 
was  seised  of  the  premises  in  question.  Laviee  v. 
Croxton,  3  Law  J.  Chanc.  tOl. 
•  Where  a  bill,  by  creditors  of  a  person  entitled  to 
a  legacy,  charts  an  assignment  of  the  legacy  to  the 
defendant  or  hia  teatator,  under  which  the  defendant 
claima  some  interest  in  it,  and  also  charges  that  the 
defondant  claims  an  interest  in  it  by  some  other 
title,  which  he  is  called  upon  to  sec  forth  ;  and  fur- 
ther, that  the  assignment,  if  any,  was  without  con- 
sideration ;  a  plea,  negativing  merely  the  assign- 
ment to  the  defendant  or  his  testator,  or  in  trust  for 
either  of  them,  is  bad,  as  not  displacing  the  whole 

equity  set  up  by  the  bill.   v.  Kenny,  1  Law 

J.  Chanc.  18. 

A  plea  to  all  the  relief,  and  all  the  discovery,  ex- 
cept certain  interrogatories,  which  interrogatoriea 
were  accompanied  with  an  answer  which  dia  not  go 
to  any  material  point,  evermled. 
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■II  ■i>lli»i  >l  U«r.  it  li  k  B""*'  P'*"  *"  ■'■B"  <'>■'  '"B 
lil>llit>il'  llM  net  >  lalid  <»UM  or  nclion.  Afndii<i6uj 
,.  M»>k«Ji,  ft  Uw  J.  C1.M10.  10,  i.  0.  1  Sim.  6U. 

A  pUk  HI  [iilruliiH  for  *  Tilumble  ooDiideration, 
wlttii»i<  nn>li»,  i*  good,  if  il  dwuiaa  nolico  ^Derail}'. 
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ID  th*  pUUliff  :  HM,  Uiit 
tkm*aaww. 

Wk  ■  «n«fBM  b^  ■*  t****!  ■>■  >!■■  klla^tioBS 
•naylMlfrtiM  ita'piaa-if  »b««att«ortheple«, 
wnjiiwiiC  ■*  **  ^"^  ^**'>  *""  P***^*^ '"  P™*'  °^ 
Aww,  wawU  !>••«  b**B  •  fooi  dcfriw  to  lb*  whola 
(if  lb*  bill,      nr-v  •■  *^'.  ♦  L»«  J-  Chsnc.  J5, 

A  bill  pnyiitt  tot  an  ■oxhidI  and  churging  fraud, 
tb*  iklWudanl  anawrn  to  tb«  itIiuIb  of  il,  except 
aaitain  puU  idaaded  tv  ;  ud  tban  id  hat  lo  iLe  ra- 
li»r,  uiil  tu  a  iVw  apatitiad  i|UMliona,  lie  iilaniiB  ■ 
l«l*M*,  with  iTanniinu  ntgtliTiag  rnud :  Held, 
tkat  lk>  plaa  waa  oTarrulad  by  the  anaWBr,  becaius 
lliB  inaim  MUsdiKl  bayoad  thBolUfiaiionBof  e<|ui- 
Mbl*  uallai,  vrbioh  would  liav*  aroidrd  the  plea, 
thaufh  it  did  not  pi  toanv  otihe  auewiwiaapeoified 
IB  lh<  III**.    H'llfiaaM  r.  Smilh,  3  Lnr  J.  Chanc  3. 

A  hill  ia  AM,  impeaebiiiK  a  conreyanoo,  on  the 
HiDund  or  IVtud  :  to  the  wbola  of  Uial  bill  the  de- 
Fvudaiil  ulaada  Iho  cooraviuce,  negatiTiuE  the  fraud 
by  amimantii.  and  Ib-n  in  Htppart  of  Ibe  ple«  an- 
airei-iKR  lb*  variooa  alle|{*'i<""  "i  fraud:  Held,  thai 
«iivl<  a  piM  ia  orarriilad  by  tb*  aoawer.  lu  such 
oaiaa  Ilia  )>!**  ""RI''  *' '"  "  ''"  *'>o'°  "''  >'>"  m'ief, 
•ml  lo  ll»  vhnla  ol'  tb«  dlaoovory,  eioept  bo  much 
of  h  aa  muit  b»  fiim  in  luppori  of  the  plaa.  IMjd 

Id  of 


iTDDid  produce  tlie 
■  in  Lii  poaaaMiaa:  Held,  that  ■  plat 
rsry  Buflereili  nnd  of  the  deed  IstAiig  tl 
WB(  good,  though  not  uppDilail  by  v 
denyiug  tin  tbare-meaticaed  obliges. 
r.  Cavnduh.  3  Liw  J.  CbaBC  1. 

■elllemnit,  uudBT  Brhid 
A,  the  plaintiff  <ru  eou 
a,  and  prarins  u  Mtt 
NBU.  and  a  delivery  of  the  title-dtedi,  tha  dri 
pleads,  that  A  alleged  tliu  tha  wta  aeiBed  ii 
tb«<  ahe  WBB  ia  quiel  poweeiioa — tbalBbeoai 
to  Ibe  defendani'i  deiiBor  ia  coDaidentwn  i 
riage-^and  that  dsviaor  bad,  before  bis  nutn 
notice  of  tlie  pliriDtifi''B  title  :  Held,  ibat  ihf 
bad,  being  deatroyed  by  the  implied  cotm 
the  law  infan  from  the  facta  Blated  on  the  i 
that  the  plea  ongbt  to  have  contaiutHl  an  ar 
Ibal  A  mu  seiiad  in  fee  of  cbe  preiuiHi». 

Semhlt,  That  the  objectioa  of  the  Stnlnl* 
miiafiona  canool  be  taten  by  demurrer,  but  il 
BUtule  aual  be  pleaded. 

Clutrt.  WbelLeradfCisodaiilcaiiaraUbia 
a  demurrer  lo  part  of  lite  bill,  and  a  ;>le*  w  t 
part  of  it,  which  plea,  though  eipresa^d  la  I 
10  pari  of  the  bill,  would,  if  nlid,  be  •  btf 
whole  bill.  JtrktMV.Rom,*l*w  J.Cbu 
a.  c.  1  S,  &  S.  4TX. 

To  a  biU.inquiiing  aa  to  the  Axecution  «r  t 
a  plea  by  the  Iriulee,  that  the  aocaimta  at*  i 
and  B  nlease,  ia  untewble,  uoleaa  it  avurs  U 
ni» II era  inquired  iuio  appeatoo  the  fate  uTi 


bill  he 


1  Jac.  1 


;  Sled  by  two  plaiiitiB'e,  a  plnsl. 
that  Que  of  them  baa  net  aoch  au  tuietnl 
maltera  of  theanitaaentilleahim  to  lie  a  pliii 
B  good  defence  lo  the  nhola  bill,  .UaJ^r 
Ha^llurnt,  5  Law  J.  Chanc.  147. 

A  bill  being  filed  aBBiaBtlivo  parlies,  pray 
couDts  and  relief  against  both  i  aAar  od«  of  i 
fBadanta  had  pnl  in  an  anawer,  an  agypta 
Diada  betweea  the  plaintilfaad  the  two  defi 
by  ibeir  agent,  who  is  also  intereated  aa  a  p 
Iho  BgroBmeut,  eontaiaiug  Taridua  provuia 
the  tTBusactioni  of  mortgage  and  parum 
minea,  whicb  were  ibe  aubjecl  of  the  IhII.  I 
other  matters  of  agreement  i  and  proriding  thi 
proceedings  in  law  aad  equity  shall  cmbm  h 
the  plaintiff  and  the  iwo  dBleudanti."  This 
niant,  that  alt  proceedings,  &e.,  aliall  gvm 
cannot  be  pleaded  in  bar  lo  the  whole  awl 
defeniiaal  who  jiaa  not  anaweted. 

Suoh  B  plea  mar  opersle  lo  dieplaca  the  e^ 
relief  Bought  by 'the  bill.     -  ' 


reliaf  Bought  by 
cannot  ba  pleaded, 


hni  «  a  bar  I 

effect. 


It.  a  plea  of  one  Dut 
whole  auit,  whicb  ii 


agreement  in  bar  of  ll 
miasihle. 

'i'be  object  of  a  p!a«  to  a  bill  in  eqtuly  is, 
dues  the  BObject  maUor  of  litigauan  in  a 
poiat,  end  lo  »oid  the  eipenas  whioh  •rouU 
eurred  by  enlcring  into  all  the  subject. natter 
diapule,  which  ia  bo(  afiKted  by  a  plea  of  ■■ 
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mmt,  naiinf;  provirioM  w  fk>  tiie  ariijOTtt  of  the 
nit  in  a  wmy  which  the  deoreo  in.  tfa«  ctiue  oould 
Boteflfect 

If  SB  agreement  be  made  suhaeonent  to  the  filing 
of  a  bill  ^^tween  the  parties  to  nse  salt  and  other 
partial,  for  the  pnrpoae  of  patting  an  end  to  the 
proeeediDga  in  the  anit,  and  other  pia«poaaa»  it  ean- 
lot  be  pkided  in  bar  to  tfas  biU  bjr  ona  of  the 
partial.  If  it  oonhl  be  lo  pleaded,  it  mnat  eontaatt 
anffm«Bts  that  the  oonditions  of  tha  agnement  have 
been  perfoimed,  or  from  dranmataaeea  could  not  be 
paribnuBd  ^  wd  that  the  odker  paaliee».  not  joining 
m  the  plea,  are  ready  to  perform  the  agreement; 
and  ereata  hj  whick  the  a^^ieemeat  ia  atfeatpd 
aogfat  aiao  to  ha  notiaed  in  tha  aTermentn.  Bot 
tmN§,  that,  in  siioh  a  eaae,  tha  Goinitt  not  hnridBg 
the  power  to  compel  tha  per^annaaeaaf  tbaagrea- 
nwDt  on  the  plea,  a  bill  must  be  filed  for  tha  p«»- 
poae,  inefaiding  all  the  pactiet^  and  all  tha  anb^ta 
of  the  agreement. 

It  iiea  vpon  tha  partj  aeaking  the  pfirfemianoa  to 
taka  the  itepa.aeoeaaasT  to  anfoica  it»  and  net  upoa 
tha  other  partjr  bonna  by  tha  agneemeat,  baiag 
plaintiff  in  the  ariginai  auit»  to  inteiaapt  tha  efiaot 
of  the  agmeaeat  1^  filing  &  aapp  lawanfal  biU. 

Aa  ezeontoiT  agrtemant  ia  a  caaaa  (rf  aetion^  and 
cannot  be  pleaded  in  bar  to  another  canaa  of  aottan* 

Saeh  an  agieemant  ia  totaUf  diffeiant  from,  a  re- 
laaaa  nnder  aeal,  but,  oansidarad  aa  in  tha  nature  of 
aiaieaae,  it  eoukl  only  b«  applied  to  aueh  partaf 
tik»  relief  aoogbt  hy  the  bill,  aa  lalatea  to  the  quei^ 
lioaa  at  imne  between  tha  plaintiff  and  tha  party 
who  piopoaaa  to  bare  tha  benefit  of-  tiha  agnement 
by  way  of  plea*  It  aooftd  not  be.  pleaded  in  bar  ta 
tna  whole  nlief ;  for  tha  eauoe  mnat,  at  all  efantr, 
pncaad  ai  to  tha  relief  aought  againat  tha  other 
parties 

Soofa  a  plea,  coBtaiaiBg  na  anrannenta  that  all  the 
pamtato  the  agiMaaoat  aia  jeady  to  perform  it,  it 
iaaotoaly  inaof&deatfor  mantof  pnaper  a«enneiitab 
bat  could  not  be  a  good  plea  by  any  amendmenta ; 
Wadm  it  ia  not  a  proper  auhyeot  of  plea«  bat  amere 
ngbt  of  actien,  and  cannot  be  a  bar  to  another  aait 
imtilated  b^  the  party  againat  whom  the  right  of 
■ctien  ia  claimed,  eapeoially  where,  a  kmg  tima  haa 
dified  between  the  data  of  the  agiaHBent  and  tha 
pkadiog  of  it^    Woai  ▼.  Bowe,  2  BU^,  5fi6«. 


(D)  Impebtinbmce  and  Scandal* 

A  billof  chargaa  fn  geodaaold,  which  aettingavt 
ktm  by  itam  in  a  aohedule  to  an  anawat  to-a  ball 
fled  mr  a  diaootary  of  the  conaideration  giren  for  a 
hill  of  exchange,  seqtdEing  the  deiendantto  aet  focth 
t/uU,  tnur  and  ptrtieular  aeeount  of  theoonaide- 
lalion,  an  every,  part  of  it,  with  the  perioda  wben, 
and  plaaee  where,  •  &c.,  b  impertinent  Morrtt  v. 
KlUatt,  S  Piice,  674. 

A  acbedole,  aatting  forth  detailed  acconnta  of 
TaiioaatcaBBaetiona,  whara  tha  bill  aaka  only  for 
the  general  leauliB  oC  aome  of  the  aooonnta,  and  not 
tbeir  particular  itema,  will  be  aoppTeMed.aa  imper> 
dnent. 

Sach  a  achedule  win  be  auppresaed  in  Mo,  eren 
although  aoma  of  the  particnlara  ooatained  in  it  are 
aiked  for  by  the  bill,  if  theaa  particnian  are  not 
aleuly  and  conveniently  aaparable  from  tha  iraper- 


The  Court  will  not  azpvnge,  as  impertinent, 
matter  contained  in  the  anawar,  which,  though  not 
necesaary,  and  not  called  for  by  the  bill,  ia  in  itaelf 
not  altogether  irreloTant,  and  might  be  uaefal  to  the 
defendant,  in  oaae  hia  anawer  ware  read  against 
him,  at  law.  Parktr  r.  Far^te,  1  Law  J .  Chanc.  19, 
a.  c.  1  S.  &  S.  295. 

A  master  ought  not  to  report  a  few  words  in  a 
passage  to  be  impertinent,  hecanse  these  words  may 
be  superfluous. 

'  Neither  is  it  impertinent,  afler  stating  that  cer- 
tain  applicationa  haTO  been  made  to  the  defendant, 
to  set  forth  particular  letters  in  which  the  applica- 
tions were  contained.  Del  PonU  t.  De  Tattet,  S 
Law  J.  Chanc.  85. 

Mere  prolixity  of  expreasion  doea  not  constitute 
impertinence.    Anon,  t  Law  J.  Chano.  143. 

Superfluoua  or  prolix  dauaea  or  worda  in  a  sen- 
tence, are  not  to  be  deemed  impertinent  Awm, 
t  Law  J.  Chanc.  108. 

To  ooaatitata  impertinenoe,  tha  laatter  alleged 
■nstaotba'mataiaak  Ba%  t«  fFiOiaait,  1  M<CW. 
liY.3S4. 

It  ia  not  impertinent  ta  aet  forth  verbatim  in  an 
anawer,  proeaedanga  in  another  aoit,  whioh  are  ma- 
terial to  tha  qaeirtioa  beiwoea  the  pttties  in  tbaanit 
in  which  the  anawer  ia  filed.  Lam  t.  WiUmmt,  4 
Law  J.  Chanc.  199,  a.  at  i  8.  £fc  S.  574. 

4.  IN  THE  ECCLESIASTICAL  COURTS* 

A  reioinder  to  a  raaponaiva  allegation  i^onld  only 
coatra(iictor  explain  the  foots  alleged  in  the  allega- 
tion to  which  it  Eo^oina^.  and  those  aovitsr  pnwinta 
to  tha  proponeat'aknowledgny  tbaiiBh  the  Caart  wUl 
in  its  discretion  admit  thoae  facts  maiaxial  to  tha 
qneatioo  at  isftue.     Dtm  t.  Clark,  *  Add.  102* 

Slight  cuQumaCancea  may  ba  pleaded  in  a  taalih' 
mentary  eauae,.  eapeoiaUi  whara  tha  case  aet  up  by 
thaother  paity  iaacaae  of  fraud.  Lafift  t.  Dsntur, 
1  Add.  353)1 

In  pleading,.  aUegatioaa  abonld  -ba  oon^reaaed 
into  the  amalfest  oompaaa  wkhin  which  all  relevant 
foota  can  ba  finrly  and  adeqaalaly  stated*  eapecially 
in  casea  which  aontain  a  gprea£  qaandtjr  of  matter. 
Xoshi  V.  Dmntr,  1  Add..36^ 

Ciiaumatancen  impaaehiag  thaehaiacter  or  credit 
of  a  witaaaa  may  be  pleaded.  Looia  t.  J^aaiMr,  1 
Add.  361. 

Explanatory  aitidaa.  in  a  itaponaive  allegation 
wall  he  admitted.    £spfr  t.  Roper,  3  PhilL  97. 


POOR. 


[Sea  CHfJRCHWARDENS  AND  OvERSEERa,  Rate,  and 

Sessions.] 

(A)  Bbuep. 

(B)  Sbttlbmenv* 
<a)  By  BtrlAb 
(&)  %  MavThge. 

(e)  Bp  Hiring  and  iSetMea. 

1.  Ctfwtract 

2.  Hiring  gtner&U^. 

3.  Coadtiioaei  and  nsapttar  Hiring* 
4h,  Sfrvicr. 

(d)  By  Apprenticmkip, 
1.  Cmtrmet, 
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S.  IndimtMrt* 

4.  Service. 

(«)  By  Tenement. 

1.  What  it  a  tuffiekni  Tenement. 

5.  Ymlue. 

3.  Ocmpation* 

4a  liesinencem 

5.  Payment  rf  Rent. 

6.  Evicfmce. 

(/)  By  £s<a(e. 

(f )  ^y  Payment  o/*  Taxci. 

(1)   By  iermng  on  O^cf. 

(C)  Certificate. 

(D)  Removal. 

(£>  Examination  of  Paupers. 


(A)  Relief. 

Tb«  ptrak  IB  which  ad  aocideBt  hsppfloa  to  » 
poor  iMiMB,  it  the  purUh  liable  to  effonlaMisteiioe. 

That  liabilitj  is  not  dtend  hy  the  nmowiog  of 
the  poor  perfOB  o«t  of  the  perish. 

In  CMO  of  refotel  to  efibvd  asnstaMe  in  that 
p«riah»  it  aar  be  given  in  another ;  and  the  periah 
oriffinallj  liable  aball  eontinoe  eo. 

Or.  in  eaae  of  eztreoie  neoeeaity,  (as,  where  the 
•eareet  hoiiee  mar  be  in  another  parish,)  the  as- 
•istanco  mw  be  given  in  the  other  pensh  ;  and  the 
pariah  im  which  the  accident  actaallj  happened 
•haU  stitt  be  liable.  Temtintem  t.  Bentoil,  5  Uw  i. 
MX\  r,  a.  «•  5  B.  &  a  T68, ».  0.  8  D.  &  R.  493. 

It  ia  inewobenton  theoverseen  of  the  poor  to  ue 
their  ntMOSt  endeavoon  to  obtain  employsBent  for 
their  able-bodied  poor. 

SemUe,  That  able-bodied  poor,  thoogh  unem- 
ployed, are  not  entitled  to  perochial  relief  in  money, 
«•  impotent  poor  wilbin  the  meaning  of  43  Elis. 

SemkU.  iTiat  ovoioeeit  of  the  poor  ean  only 
I^mUy  give  relief  to  able-bodied  poor  b^  setting 
them  to  work,  lod  paviiig  them  foj^ their  labour. 
N««v«  (elMlif  B,at  C3t4,  s.  c.  3  D,  &  R.  58«. 

A  pariah  to  which  a  pmipsr  is  traced,  as  being 
Ihe  last  pariah  to  which  he  can  be  tneed,  and  the 
(Irel  in  which  he  k  heard  of,  is  not,  on  that  aoooont, 
«ml  with  him  uotil  bis  setUement  be  Mcertained. 
Tbat  jiamb,  in  oommon  with  others,  is  liable  only 
au  Uuig  «a  he  remains  in  the  parish. 

sSemlk,  11»»t  lellef  given  to  a  pauper  is  no  evi- 
dem«e  of  hit  being  settled  in  the  relieving  parish. 
Ww  V.  Ti^mhriiitr^,  6  Uw  J.  M.C.  7,  s.  o.  7  B.  & 

<\t|A»,  I  M   ^  H.7,  .    -.,         . 

Am  urili»r  of  Justices  for  the  payment  of  the  main- 
leiiRitpe  ot'n  |»u|>er  lunRtic,  which  statea  that  such 
liialliiM,  *'  afl«>r  due  siimlnRtion  had  on  oath,  having 
Nilludiimt  the  legal  pUoe  of  settlement,  do  direct, 
tklu"  aiittloieiitiy  Mlllrma  thefactof  an  adjudication, 
lo  mMy  the  Mtalute  d  Geo.  4,  c  71,  s.  3. 

Itiil  ivhure  s  |tau|ier  lunatic,  whoae  settlement 
WSi  UHbiiuwii,  Ills  been  sent  to  the  county  lunstio 
sayluin,  neoordiiig  to  the  provisions  of  the  sUtnte 
4H  CifO.  ».  «'.  Mil,  s,  to,  the  Justices  who  subse- 
iiMitialy  wljudge  the  legal  plsoe  of  settlement  of 
sucii  pauiirr,  Imve  no  power  to  make  a  retrospecUve 
iiitttii  uiMtii  ilia  purlali  (or  the  payment  of  mainte- 
iiame  liuriMH  !»;•  »»»•  ot  hit  oonfiiiement  in  the 
luiyluuii  •iiMMKiili'tit   10  thilr  acUudioauon:   The 


charges  so  incnrred  must  bo  homo  by  the  eoontf  . 
Hex  V.  Jtfetcditii,  6  Law  J.  M.C.  76,  a.  c  8  B.  &  U 
78,  s.  c.  S  M.  &  R.  136. 

(B)  Settlement. 
(a)  By  Birth, 

An  illegitimate  diild  bom  in  an  extra-parochial 
place  has  not  any  settlement  by  birth,  and,  being  a 
oestaid,  can  derive  none  from  its  parent,  for  it  is  net 
entitled  to  follow  the  settlement  of  ita  mother  kmgor 
than  the  parpooe  of  nurture  require  it.  Bex  v.  Sc 
Nieholet,  Leieetter,  2  B.  &  C.  689,  s.c.  4D.&  R. 
46t. 

The  foct  of  a  peraon  being  at  the  age  of  fmr 
yeara  in  the  workhouse  of  a  parish,  and  kept  thee 
for  several  yean  afterwards,  is  not  of  itself  soficiflit 
to  compel  tlie  Sessions  to  presume  that  the  penan 
was  bom  there. 

Nor  would  the  mere  feet  of  bsptism  in  the  paiidi, 
of  itself  compel  such  a  presumption. 

A  psrish  to  which  a  pauper  is  traced,  as  being  &a 
last  pariah  to  which  he  can  be  tiaced,  and  the  iiat 
in  which  he  is  heard  of,  is  not,  on  that  aocoaat, 
fixed  with  him  until  hia  settlement  bo  sseertainad. 
That  parish,  in  common  with  others,  is  liable  enlf 
so  long  ss  he  remaine  in  the'  pariah.  Rex  v.  Trav- 
bridge,  5  Law  J.  BIC.  154,  s.  e.  7  B.  &  C.  f5/i. 

When  an  infant  had  enlisted  into  the  nuuinfla, 
and  was  discharged  from  that  aerriee,  and  ratnnad 
to  his  fSamily  before  he  attained  twenty^one  yaaisef 
age:  Held,  that  he  was  not  emancipated.  Rexr, 
BeiAer^  Grty*,  1  B.  &  C.  345,  s.  o.  i  D.  &  R.  eta. 

During  minority,  a  person  cannot  be  emancipaiad 
unless  he  merry,  wad  thus  become  the  heed  of  a 
family,  or  oontmct  some  relation  whidi  is  altogether 
inconsistent  with,  and  wholly  oxdodes  the  parental 
oontroL 

The  enlisting  in  the  simy,  and  thoa  beeoming 
subject  to  the  Crown,  is  the  oontneting  of 'Sncfa  a 
relation ;  the  authority  of  the  parent  bateg  entiraly 
superseded  thereby. 

But  the  engaging  to  serve  on  boaid  a  ship  tmding 
to  foreign  parts,  for  a  time  which  would  cover  the 
minority,  is  not  the  contracting  of  aoch  a  ralntion. 

A  pauper  under  age,  hired  himaelf  by  oontmct  to 
serve  on  board  a  ahip  tradins  to  Newfooodlamd. 
While  he  was  so  serving,  and  befon  he  attnined 
twenty-one,  hia  father  acquired  anew  settlenaent; 
sfter  he  had  attained  twenty-one,  the  pauper  re- 
turned to  hia  fother's  house  t  Held,  that  tha  pnuper 
was  not  emancipated  when  his  father  aoquirod  the 
new  settlement,  and  that  his  settlement  shifted  with 
that  of  hia  father.  Rex  ▼.  Lytehet  Mctroeat,  6  Law 
J.  M.C.  11,  s.  c.  7  B.  &  C.  tt6,  a.  o.  1  H.  &  R.  S5. 

A  pauper  serving  ss  a  mariner,  either  in  a  ktng^s 
ship  or  in  a  private  Tesael,  at  the  time  of  hia  attnim- 
iog  the  age  of  twenty-one,  will  not  be  deemed  to 
continue  a  part  of  bis  father's  family  suboei|oont  to 
that  period ;  and,  therefore,  no  new  settlement  ac- 
quired by  his  father  afterwaids  will  be  oommunisnted 
o  him.  The  King  v.  Lawferd,  6  Law  J.  MX.  1 10, 
s.  c.  8  B.  &  C.  f71. 

(b)  By  Marriage. 

A  valid  marriage,  fraudulently  brought  about  far 
the  purpoaes  of  settlement,  is,  neverthelans*  binding 
for  all  purposes  of  aettlement.  Ber  v.  BirauitfA«m,  6 
Law  J.  M,C.67,  s.o.  8B.&C.t9,s.  c  f  M.  &  R.  t90. 
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The  wife  and  cliildren  of  an  Irishman,  wbo  has 
BO  aettlement  in  England,  and  absconds  Isaring 
tbem  chargeable,  must  be  removed  to  the  place  of 
the  wife's  last  legal  settlement,  and  cannot  be  passed 
to  Ireland  onder  the  59  Geo.  3,  c«  IS,  s.  SS,  Ret 
▼•  Cottinghtm,  6  Law  J.  M,C.  ST,  s.  o.  7  B.  &  C. 
615,  8.  0.  1  M.  &  R.  499. 

(c)  By  Hiring  and  Service. 
1.  CoutraeL 

An  infant  bora  in  marriage  and  nnemancipated, 
in«7  gain  a  settlement  hj  hiring  and  serrice  with 
«  parent.  Rex  r.  Chiiuiford,  3  Law  J.  K.B.  148, 
••  c.  4  B.  &  C.  94,  a.  o.  6  D.  &  R.  161. 

An  nnemaneipated  son  may  acquire  a  settlement 
by  a  Arad^e  contract  of  hiring  and  serrice  for  a 
yemr  with  his  father,  in  a  pariah  where  tbe  latter  has 
BO  settlement,  notwilhstaading  tbe  3  &  4  W.  and  M. 
o.  11.     Rexv.  Wintlow,  6  D.  &  R.  168. 

The  pauper  was  hired  by  one  of  the  superinten- 
4nnt8  of  th^  Royal  Military  College  at  Sandhurst, 
«t  16i.  a  week,  and  two  suits  of  eloUies  per  annum ; 
to  give  a  month's  notice  if  he  wished  to  leave,  but  to 
bo  dismissed  for  misconduct  at  any  time. 

The  college  is  exempt  from  poor*rates,  and  pays 
no  taxes  for  its  servants.  The  pauper  remained  a 
year  in  the  service,  boarding  and  lodging  in  tbe 
«oll^^:  Held,  that  he  acquired  a  settlement  in 
Sandhunt.  Re*  r.  Saudhurat,  6  Law  J.  M.C.  15, 
M.C.7  B.ScC.  557,  s.  c.  1  M.  &  R.  95. 

To  confer  a  settlement  by  hiring  and  service, 
tbore  must  be  an  entire  year's  service,  under  a 
contract  of  fairing.  Accordingly,  the  pauper,  when 
•bout  fourteen  years  of  age,  being  deairous  of  being 
•piventiced  to  a  shoemaker,  his  father  agreed  with 
one  J  T  to  give  him  a  guinea  to  teach  hia  son  the 
trade  of  ftc,  tbe  father  finding  tbe  pauper  lodging, 
&e.  The  pauper  served  the  whole  twelve  months 
iioder  that  contract :  ibere  was  no  indenture,  but  the 
pauper  was  considered  aa  an  apprentioe.  The  pau- 
per s  father,  at  the  end  of  the  year,  camo  to  an 
agrceoaent  with  J  T,  that  the  pauper  should  work 
fiv  J  T  for  twelve  months,  sMtking  ahoes  at  &e.  the 
first  half  jrear,  and  at  &o.  the  remaning  half  year. 
Tbe  pauper,  after  having  worked  tbe  ii rat  half  year 
onder  that  agreement,  left,  and  worked  ehmwhere : 
Held,  that  the  pauper  had  gained  no  settlement,  in- 
asmaeh  as  the  first  contract  created  only  the  relation 
of  teacher  and  scholar ;  and  the  service  under  it, 
aot  being  under  a  contract  of  hiring,  could  not  be 
coupled  with  tbe  subsequent  service.  Rex  v,  St, 
Mary,  Kidwelly,  2  B.  &  C.750,  s.  c.  4  D.  ft  R.  309. 
^  And  the  relation  of  master  and  servant  most  sub- 
sist between  the  parties.  Therefore,  where  a  pauper 
hired  himself  for  three  years,  at  20/.  per  anoam,  as 
a  looker,  knowing  that  his  master  had  not  sufliciant 
empknrment  for  him,  and  it  was  agned  that  he 
sh<mla  serve  another  matter  at  bis  leisure  as  a  looker: 
Held,  although  he  served  tbe  former  master  three 
jean,  that  the  relation  of  master  and  servant  did 
not  exist  between  tbe  parties,  ao  as  to  entitle  the 
pauper  to  a  settlement  under  such  a  hiring.  Rex  r. 
Lydd,  «  B.  &  C.  754,  s.  c.  4  D.  &  R.  S95. 

Where  apprenticeship  is  intended  between  the 
parties,  but  the  oootnct  is  defective  for  the  purpose 
of  apprenticeship,  it  caaaot  be  treated  as  a  contract 
for  hiring  and  aerrice ;  nor  will  a  service  under  it 
confer  a  settlement. 

Digest,  l8«2-~]8t8. 


The  question  of  intention  is  to  be  collected  from 
all  the  oiKumstancea ;  no  particular  form  of  words 
being  necessary  to  create  an  apprenticeship. 

A  premium  to  tbe  master  is  not  a  necessary  in- 
gredient ;  though  tbe  giving  of  a  premium  may  be  a 
Strong  circumstance  to  infer  an  intended  apprentice- 
ahip. 

A  shoemaker  proposed  to  the  mother  of  a  boy  to 
take  him  to  leara  his  business.  The  boy  was  to  serve 
four  years,  was  to  board  and  lodge  with  his  mother, 
and  was  to  have  half  of  what  he  earned.  The  mother 
consentod,  and  the  boy  served  four  years  upon  those 
tonus.  No  indentares  were  executed,  oti  account  tf 
the  poverty  of  the  mother  f  and  no  premium  was  paid : 
Held,  that  this  was  not  a  contract  of  hiring  and  aer- 
vice,  but  a  defective  contract  of  apprenticeship,  and 
that  the  pauper  gained  no  settlement  by  service 
under  it.  Rex  v.  St.  Mergaret*s,  King**  Lynn,  5  Law 
J.  M.C.  18,  s.  c.  6  B.  &  C.  97,  s.  c.  9  D.&  R.  160. 

Pauper  "  was  hired  "  by  bis  uncle,  a  carpenter, 
"  to  leira  his  trade,"  and  "  was  to  do  any  other  work 
as  well  as  thst  of  a  oarpentor."  Hia  uncle  was  to 
find  him  part  of  his  food  and  clothing,  but  be 
was  to  lodge  with  his  father.  Pauper  served  his 
uncle  on  those  terms  five  years.  At  tbo  end  of  two 
yean  it  was  proposed  to  dnw  up  indentures,  to 
exempt  pauper  from  the  militia;  but  none  ever  wen 
dnwn  :  Held,  that  this  was  not  a  contract  of  hiring 
and  service,  but  an  imperfect contnct  of  apprentice* 
ahip,  and  that  service  under  it  confemd  no  settle- 
ment. Rex  V.  Coombet  6  Law  J.  M.C.  105,  s.  c.  8 
B.  &C.  8«,  s.  c.  S  M.  &  R.  SO. 

A  pauper  was  hired  three  weeks  before  Martinmas, 
to  go  into  the  service  a  week  after  Martinmas,  at  M, 
wages,  and  rooeived  If.  earnest,  without  any  time 
mentioned  for  duration  of  the  aervice.  The  pauper 
entered  the  service  under  the  above  hiring  ;  and  on 
the  same  day  his  master  told  him  it  waa  not  the 
custom  in  that  pariah  to  bin  servanto  for  more  than 
fifty-one  weeks ;  that  he  forgot  to  mention  it  when 
be  hired  him ;  and,  therefore,  if  he  had  no  objec- 
tion, be  would  bin  him  again  then  for  fifty-one 
weeks  at  the  same  wages,  and  give  him  another 
shilling  for  earaest.  The  pauper  accepted  the  earn- 
est, and  aerved  till  the  da^  aAer  Martinmas,  1818. 
There  was  not,  therefore,  a  year's  service :  Tbe 
Sessions  held,  there  waa  a  dissolutioDof  the  original 
contract,  and  not  a  dispensation  with  the  week'a 
aervice.  This  is  a  question  of  fact ;  and  the  Court 
of  King's  Bench  refused  to  disturb  their  decision. 
Rex  V.  Bottetf&rd,  3  Law  J.  K.B.  152,  s.  o.  4  B.  & 
C.84,s..c6D.&R.  99. 

2*  Hiring  generally, 

A  B  having  hired  a  pauper  to  aerve  her  for  part  of 
a  year,  before  the  expiration  of  the  time  for  which 
he  had  been  hiredi  applied  to  the  pauper  to  continue 
with  her,  which  he  agreed  to  do,  nothing  being  then 
said  as  to  the  time  for  which  he  was  hired.  Soon  after- 
wards, A  B  said  to  the  pauper,  "  I  have  hired  you, 
but  mentioned  no  time ;  remember,  that  you  are  hired 
for  fifty -one  weeks ;"  to  which  the  pauper  assented : 
Held,  that  this  was  such  a  yearly  hiring  and  aervice 
as  to  confer  aaettlementon  the  pauper.  Rex  v.  Afar- 
ket  Bctworth,  «  B.  &  C.  157,  s.  c.  4  D.  &  R.  S06. 

A  boy  about  ten  yean  old  took  a  place  under 
a  general  hiring,  and  his  maater  supplied  him  with 
meat  and  clothes,  hjat  gsTe  no  wages ;  the  boy  re- 
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am>:  7l«C««tb«lJ, 
dr  hiiu^,  Ih  pnper  bad 
■1V7  Ilia  Mnic*.   RaT.L'hrutt 
^v^.*a  rart,  3  B.  &  C.  «59,  >.  e.  5  D.  ft  R. 


_  r.S'LMrJ.K.B.II,a.e.6B.&C.77. 
l1pM  aifMMcM^AaCsvnaf  QMitaSei- 


bfadnl  m4  Ilirti4  ■_  _      _ 


*^)  b»  J.  MX:.  It.  k^  •.r  B.ft  c. ««,  •.  c 


__ Ml  of  discbodience  :  tod 

lit  ladvHluiv  (vutniuoJ  ■  AiTlbn  proviso,  thnt  no 
iWMtuHl  (u  iliuM  lh<r*lu  contunail  ihould  becoD- 
»I*«hI  lailivMt  MX  m»([UtTiW  from  imy  jarisdioOon 
«hl»))  Ihn  Uw  hiDi  KtTtB  to  suob  jiuticn  orer 
iii**t*i  iHtl  Mn*iit  I  but,  oD  ibi  canlnTy.  thit  o*ch 
ut  ih*  |MrllH  ■IhiuIiI  b*  *l  lili«rty,  apon  »ay  bratcb 
|i(»ii**U<lil,  )<>  raiiilir*  [liB  tMiiUiic*  of  toy  migii- 
imlv  III  (ii-iii|i«l  1I10  |Wrfc>ru»nw,  or  punish  my 
bivuxh  <ir  Minli  FOTcniinU  <  mil  i(  warn  funher  coia- 
MKIIoil,  !''»■  i"  "1'"'  A  11  ilicmld  thiiik 


:  l)'.houij 


pnying  .ny 


a 


by  A  B  ia  iny  vorki  Held,  aoder  Ibe  isdi 
that  Ibe  icta^  ■etriee  for  ra  aniire  yau  c 
C  D  to  I  aFlllemenl,  ii  being  a  coadit^iind,  1 
■a  eicepUTc  fairing.  Rti  t.  Biittr,  I  U.  b  < 
>.  c.  3  D.  4  R.  S30. 

A  teMTcation,  in  a  ysirly  Lirin^,  for  tfaa 
to  hare  •'  two  or  (liree  dayi  lo  ■«  liar  fr»» 
u  eiceptire  hiring,  and  cDofeii  no  »f  ItleiMi 
T.  LfOBiingimi  Prirwi,  B  D.  &  R.  9S9. 

A,  a  paoper,  agmd  iriih  C,  a  farmer,  K 
faim  aa  aaertaBiia  hoibandry,  from  Micbael 
the  folloiringMichadDiai,  at  aoertain  aumpi 
for  the  winter  half  year,  and  aootber  »uib  I 
mmmer  half  year;  irilli  a  prOTiio,  ibit  A 
baie  a  niontb  in  Larreat  to  himaelf;  and  if 
hi*  muter  could  not  agree  for  the  harreatnioi 
the  paopcr,  might  hariest  •rbei«  be  pleated. 
e*er,  C,  before  tbe  commencement  of  tlw  k 
ofTered  A  bl.  for  tbe  monlb,  which  be  a^ 
acoepc.  and  accordingly  aarnd  the  whole 
Held,  that  this  was  an  eiceplire,  and  not  s 
tional  fairing ;  consequsntly,  the  pauper  I 
gained  no  tettlemenl.  Hii  t.  AUkma.  t  1 
1l!.»,c.3D.&  R.375. 

BDagreementbelween  ABandC  D,aj 
11  waa  agreed  that  C  D  shoold  work  id  a  1 
for  one  year,  on  Ibe  ibnowing  term* : — < 
abould  work  for  Ibe  whole  year,  eicepi  dm 
daya  s(  Christoiaa,  when  C  D  was  not  to 
nor  to  pay  aay  pcaally  for  not  working  ;ad 
fnrlber  agived,  that  during  the  working  dayi 
Tiiar,  be  was  Id  recsire  Ii.  6d.  per  day  ;  and 
fault  of  doing  any  work,  be  wai  to  forfeit  1 
penally  for  hia  negligenoe;  and  further,  th 
wai  not  bound  to  work  for  Ibe  whole  da^.  bo 
anch  quanii^  of  work  as  waa  eqaal  to  a  (iit 


Held,  I 


The, 


C  D  did  II 
tbis  agreement,  it  being  an  eiDeptiTe  binac 
t.  G.,nh„.d.  SD.iiR.  333.  n. 

A  nephew  conmctad  to  aerre  bia  nncle 
there  wis  work  for  him  lodo  ;  and  the  latter 
look  to  cotploy  him,  and  lo  pay  him  wagea 
he  bad  work  ;  and  when  there  was  no  woik 
waa  to  be  no  payment  of  wages,  bui  ha  mil 
work  from  oihei'people  :  Held,  that  this  wu 
ceplirs  hiring  ;  that  the  paaper  not  baring  ' 
for  his  master  lot  any  whole  year,  hahsd  gai 
aeltlemenl.  Ho  *. /Vmnrfh.  S  fi.  A  C.TI 
4  D.  5c  R.  260. 


eniering  into  , 


ir,  a 

the  fact  of  hia  being  in  the  militia,  the  hirin 
year  will  nol  he  considered  such  a  hiring 
aorvB  for  tbe  purpose  of  a  selUemant.  R«  y. 
KorfSy.  5  Law  J,  M.C.  6t,  a.  c.  6  B.  Sc  C.  •! 

The  foKy  da^s  reddenee  DOceiluy  to  ol 
seltlenient  by  hiring  and  serrice,  may  be  und 
lerentyearlyhirings,  butmustbe  witbiu  thee 
of  a  year.  Itti  t,  FindaM.  SIaw  J.  K.B.  ti 
■*  B.  &  C.  91,  a,  0.  e  D.  &  R.  116. 

A  paaper  being  settled  in  A,  waa  hired  b; 
B,  for  a  year;  the  whole  of  wbich  seTrice  hi 
formed  in  B.  Before  (he  eipiratioa  of  the  y 
again  faired  hini  for  t)io  lucceeding  year,  under 


m 


POOBr-(SETTLEMBNT). 
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biiiog  the  pauper  served  about  half  a  year  in  B,  and 
then  remoTed  with  hia  maater  to  S,  where  he  finished 
his  service :  Held,  although  he  slept  the  last  fortr 
nighta  in  S,  that  be  had  not,  nnder  the  3  &  4  W. 
and  M.  c.  11,  gained  a  settlement  by  hiring  and 
eenrice  in  the  parish  of  S.  Rex  r,  Apethorjie,  %  B. 
&  C.  89S,  a.  c  4  D.  ae  R.  487. 

Where  a  servant  had  been  committed,  at  the  in- 
atance  of  his  master,  for  one  month's  imprisonment, 
under  the  20  Geo.  S,  o.  19«  for  misconduct :  Held, 
to  be  such  an  abiding  in  his  master's  service,  within 
the  meaning  of  the  8  &  9  W.  3,  c  30,  as  to  confer 
a  settlement  on  him,  by  serving  his  master  eleven 
mooths,  exclusive  of  the  time  of  his  imprisonment. 
£#x  V.  HaUaw,  2  B.  &  C  739,  s.  c.  4  D.  &  R.  299. 

{d)  By  Apprentieethip, 
1.  Coiitraet, 

Where,  on  the  incorporation  of  pariahes,  a  guar- 
dian of  the  poor  was  appointed,  pursuant  to  the  22 
Geo.  3,  c.  83, — it  was  holden,  that  the  churchwar- 
dens and  ovemers  might  bind  paupers  as  apprentices 
without  the  guardian'a  signature  to  the  indentures. 
Hex  r.  LutUrwrth,  3B.&  C.487,s.  c.5  D.&  IC343. 

A  pauper  had  been  apprenticed  by  the  parish,  to 
a  person  resident  at  a  place  within  the  same  county 
where  the  justices  had  exclusive  jurisdiction :  On  a 
Question  m  settlement,  it  was  holden,  that  the  in- 
denture was  invalid  for  want  of  notice  to  the  over- 
seers  of  the  latter  place,  of  the  intention  to  bind 
such  apprentice,  as  directed  by  the  56  Geo.  3,  c« 
139,  and  consequently  the  pauper  gained  no  settle- 
ment Ander  ii—(Abbott  U.  J.  distent,)  Rex  t. 
Netoark^pm-Trent,  3  B.  &  C.  59,  s.  c.  4  D.  &  B. 
745. 

Where,  upon  the  binding  of  an  apprentice  out  of 
a  puaab,  a  part  of  the  premium  or  expense  haa  been 
pud  fnm  the  parochial  funds,  the  indenture  of  ap- 
prenticeahip,  according  to  the  provisions  of  the 
statute  56  Geo.  3,  c.  139,  s.  11,  will  be  void,  and  no 
settlement  will  be  acquired  under  it,  unices  it  shall 
be  approved  of  under  the  teals,  as  well  as  the  handa, 
of  two  Justices  of  the  Peace.  Rex  v.  Stoke  Dame' 
rel,  6  Law  J.  M.C.  ^28,  s.  c.  7  B.  &  C.  563,  s.  c.  1 
M.  &  R.  458. 

Fraud  and  collusion  between  the  parents  snd 
master  with  respect  to  the  binding  of  a  parish  ap- 
prpnt^e,  whose  indentures  hsve  been  duly  allowed 
by  two  Justices,  according  to  the  provisions  of  the 
statute  of  Elizabeth,  c.  43,  are  not  sufficient  to  war- 
rant the  Quarter  Sessions  in  defeating  a  settlement 
under  those  indentures.  Rex  v.  Great  Sheepy,  6  Law 
J.  M.C.  75,  s.  c.  8  B.  &  C.  74.  s.  c.  2  M.  &  R.  286. 

An  apprentice  may  be  bound  for  seven  years  to 
learn  two  trades  of  two  masters ;  serving  one  master 
for  part  of  the  time,  and  the  other  for  the  remainder. 
Rex  V.  Louth,  6  Law  J.  M.C.  107,  s.  c.  8  B.  &  C. 
247,  s.  c  2  M.  &  R.  273. 

2.  Indenture, 

By  indenture  of  apprenticeship,  a  p%uper  was 
bound  apprentice  under  the  order  and  with  the  con- 
sent of  two  Justices,  which  order  for  the  binding 
was  regular,  and  referred  to  in  the  indenture,  but 
did  not  specify  the  day  of  the  date  therefore :  Held, 
that  the  indenture  was  void  for  not  setting  out 
the  date  of  the  magistrates'  order  of  apprenticeship, 

directed  by  the  56  Geo.  3,  c.  139,  and  therefore. 


that  no  settlement  was  gained  by  service  under  this 
indenture.  Rex  v.  Ba^oherch,  2  B.  &  C.  222,  s.  o. 
3  D.  &  R.  340. 

3.  Dissolution, 

A  pauper  was  bound  apprentice  till  21,  to  one 
M  D  for  nine  years,  under  which  he  served  M  D 
six  years,  having  atill  three  years  to  run ;  the  pauper 
asked  M  D  leave  to  go  into  another  service,  to 
which  M  D  consented,  saying,  he  was  not  against 
it,  if  he  could  better  himself.  The  pauper,  without 
telling  M  D  where  he  was  going,  went  to  one  J,  in 
the  parish  of  P,  and  hired  himaelf  for  a  year  at  cer- 
tain wages.  When  he  returned,  he  communicated 
that  fact  to  M  D,  who  said,  **  Very  well,  I  am  not 
against  it."  After  a  few  days  he  came  to  fetch  his 
clothes,  when  M  D  said,  he  *<  hoped  he  liked  his 
place."  He  aaid,  he  did.  Hie  pauper,  having 
aerved  J  three  months,  was  discharged  j  and  on  the 
question  whether  he  gained  a  settlement  in  the 
parish  of  P,  the  Court  was  of  opinion  that  the  con- 
sent of  MD  was  insufficient,  and  consequently  he 
Sined  no  settlement  in  P.  Rex  v.  Whittihurch,  2 
.  &  R.  845. 
-  It  is  a  general  rule  of  law  that,  that  which  is  not 
beneficial  to  an  infant  is  not  binding ;  consequently 
he  may  bind  himself  an  apprentice,  but  he  oanuot 
dissolve  the  indenture : — therefore,  where  he  became 
a  party  to  an  indenture  of  apprenticeship,  and,  after 
serving  part  of  his  time,  quarrelled  with  his  master, 
and  the  indenture  was  cancelled,  and  he  then  bound 
himself  to  another  master  for  the  remainder  of  his 
time  :  The  Court  held,  that  he  had  gained  no  settle- 
ment thereby ;  the  latter  binding  being  void,  inas- 
much as  the  infant  had  no  power  to  dissolve  the  first 
indenture.  Rex  v.  Wigston,  3  B.  &  C.  484,  s.  c.  5 
D.  &  R.  339. 

An  agreement  by  the  master  of  an  apprentice, 
"upon  being  paid"  a  sum  of  money,  '*  to  set  the 
apprentice  at  liberty,  and  to  give  him  up  his  inden- 
tures," is  not  such  a  discharge  from  the  apprentice- 
ship as  will  fix  the  settlement  of  the  apprentice  in 
the  parish  where  he  has  slept  the  night  previous  to 
that  agreement.  Rex  t.  Warden,  6  Law  J.  M.C. 
72,  a.  c.  2  M.  &  R.  24. 

4.  Service. 

A  service  by  an  apprentice  with  a  person  other 
than  his  master,  will  not  be  a  servioe  under  the  in- 
denture, unless  all  the  parties  are  aware  of  the  situa- 
tion filled  by  each,  and  all  concur  in  the  service. 

The  placing  a  parish  apprentice  with  a  person 
other  than  the  master,  without  the  sanction  of  the 
magistrates,  will  be  against  the  provisions  of  the  56 
Geo.  3,  c.  139,  although  the  master  may  occasion- 
ally exercise  acts  of  control  over  the  apprentice  while 
he  is  with  that  other  person.  Rex  v.  Shipton,  6  Law 
J.  M.C.  92,  s.  c.  8  B.  &  C.  88.  s.  c.  2  M.  &  R.  217. 

An  apprentice,  after  serving  his  master  for  six 
years  and  nine  months  in  the  parish  of  S,  under  in- 
dentures which  had  not  expired,  went  into  the 
parish  of  D,  under  an  agreement  to  serve  W,  an- 
other master  in  the  parish  of  D,  for  a  month  at  2«.  6d^ 
per  week,  the  latter  communicated  that  circumstance 
to  the  former  master,  who  consented  to  the  serrice, 
and  the  pauper  went  into  the  parish  of  D  under  that 
contract.  At  the  expiration  of  that  month  the  pauper 
and  W  came  to  another  agreement  for  another  month. 


POOR— fSKTlXEMNT). 


M  Sk  M.  fm  wt.  mi  O*  Ffnp"'  i* 


rnd  or  a 

farnifU  k  iMunMd  laVi.tad  nUndinto*  [bird 
■giwit.  wubool  ■pccifyin;  uij  length  of  lime. 
■M.  ■ti)>  n  itiW  Mr«ic«,  Iw  tifpl  fromtbe  lilt  lo 
IkafHkof  Jbm  iDClDaiTt- iatbc  pvub  of  S^  Held, 
Ikal  iHiMbar  tb*  fini  cobkbI  of  tbs  nuler  wu 
|C«BM«I  V  dvfhiitv,  the  Hqprr  hiTiD^  ilept  duriog' 
tb«  tiMibn«Bi;hI>  in  Uxpifuhnf  S.Ibit  ilerping 
MUSI  bvCDBDvcted  ir ill)  tb«1iitiiif;-,(ndK>DMqu(mttj, 
lint  riMpiDj  lbs  lail  nigbt  in  >h«  parifh  ia  wbicb 
tbs  panwi  vu  bind,  dvUiaiian  tb*  sMUcment  <o 
b*  ui  U*  pv%A  of  S.    Rtt  T.  UilaUit''.  4  D.  & 

R.  ar- 


ia ■{•pMl  la  ibe  MMiou,  it  appnrrd  thai  tbn 
lirii  wbvB  ■  bur  vitb  a»  U  Ibiea  yttn. 


Ob 


il  fiv  lb<>  BOB-isodDcIion 
ir*  hippened  about 
._  .  .  ,  B»nt  ia  wbich  the 
I,  m4  tamed  vTvrTtbio;  b#  poa- 
iiA«Ti»d  »olb«  o(  the  pauper 
IW  1^  »  <ru  d«d.  aad  lliit  lie 
Aa  M  tb*  a*m»  with  B  b/  the 
fmft.  in  via  ttatrd  bj  SMtbcr  ■poreBliw  In  B, 
*te  Mrrad  >nifc  tt*  paarar.  ibai  ce  nv  in  hU 
■«Mn\  ba«i  u  >a4*Blv*,  vliieb  he  BDdentoad  to 
W  A*  <»iW><f  tt  appnatiraabip  of  ibe  ptupet ; 
ihM  <b«  fMBM  tad  iha  wilMea  bovded  aad  lodited 
U  Dw  a»MMS  bo«w,  ia  tke  puHsb  of  St  M.  Il 
(lulbat  ufaatiit.ltiat'^t  rmpTriPri — rrtri — rt'-' 
■•J  lbal*bVI*l)ii8(  10  tit.  ill  hi**il«tru admitted 
nta  tb*  wwibooM  of  th*  aaid  paiiab  in  a  atila  of 
il)B*^  aad  lb««  di*d  :  Hald,  that  the  Senions  vwre 
Jueltdvd  ia  |<n«(Biinf[  ihnl  the  piapet  bad  lired 
wilh  bit  »a*l«c  ia  tb«  chaia«l«  of  an  apprenlico, 
■0  aa  to  araitir*  a  aatcUmrnt  ai  an  apprsotice  in 
Ihat  uaiiak.  Hu  ».  St.  Sl.rj,!/*.^,  4  D.  &  B.  475. 
Whan  aa  atiliivBlif^  orcasioe ally  slept  in  a  pinah 
dlHMvMI  to  "bit  in  whidi  hii  maater  reaided,  by 
««y  uf  indalfNK*  tad  aot  for  tbe  porpo«  of  ap- 
HMIivwbi)i,— Il  <t*a  ll«ldfB,tbat  nicb  occaaionil 
t»Vi*aliM«Mift«j»dBC*«t[lom*nt.  Ha  v.  Itkettm, 
t  II.  ,s  i\  t^^.  a.  e.  <;  U.  S,  R-  64. 

Au  »(.pnBli«  ooikinf  daring  tbe  weeli  in  one 
lAitab,  aad  alMpiBK  "»  '■>•  Saturday  and  Sunday 
»lihiB  ai  hta  awaiar^  raaidfnce.  in  another,  may 
ntu  a  MltlnnaBl  iind»r  hta  indeiitarei,  by  reoaon  of 
iHbabliannr  l«  bta  niMtar'a  panih,  ((«  ».  Warden, 
tt  Uw  J.  il.V.  rt,  •.  t.tW.k  K.  14. 
(t)  By  TiHtmtHl. 
I.  H'hl  (jaliijfltfnt  TtiMHiaiil. 

A  aalllaniaiillt  RtlnaiMiy  a  liouMbotder, although 
II*  Uia  imrl  off  to  an  Inmate,  il  being  a  aufficient 
ilxallina'liuuaa  wHMn  lh«  3t>  Gan.  3.  c.  50.  Hti 
*,  r^,.,tl  t'*lli«i[lmm.  t  H.  fli  C.  £76,  a.  e.  «  D.  SiR. 
1*9, 

'I'll*  amunl  ooeiipatloi 


and  aepante 
a  BetllemsDl  under  the 


le.  llie 


■miiiiHt  |»y«blu  In  tn^l  of  tl<'ii 
III  iha ttiwuyillon  cl'  Ui* oiltlnil  lai 


sun  of  101.  periunDm,  lash  MialtilllitiUlica 
aidared,iiTl[hin  lhemeBnin);Drthe>litiiU,lD"lisIi 

aaeulement.  /tri  v.  Grtat  BoilM,  bLiir  I.H.I 
81,  a.  c.  8  B.  4  C,  Tl.a.  o.  1  M.&  B.«n. 

Hiring  a  atall  is  an  incloud  mirket-plm,  mi 
to  be  a  iBDemeal  within  13  &  UCu.f,)iitdi 
not  confer  a  Battlement  ddIcsi  iIib  piiiprr  tcnjil 
forty  market  dayi.  Ra  r.  Cnwrihra,  4  B.i> 
683,a.c.7  D.  &  R.  160. 

WitliiB  the  ineiniiig  ef  the  39  Gm.  S,  c. ». 
loneoient  may  contial  of  houae  and  lodilitii 
different  liniei  and  of  diflereDtpniiiiUipnriileli 
whole  rent!  amount  to  101.,  and  the  Wl  ud  to 
be  in  the  satoe  parisb.  R(i  •-  Nir\l<  C^Umfiv 
B.  it  C.  578,  a.  c.  ti  D.  &  R.  743. 

Hiring  a  tenement  Tort  let*  peri«<libuiiKi< 
dnei  Dot  eonfiT  n  eeitlement  on  the  pmjiar,  i) 
69  Geo.  S.c.bO.     rtri  t.  Bal»irli,  4  D.  &  K.» 

Where  a  maal «r  agreed  by  one  eotirttwlfKH 
a  pauper  for  tlU.pcrannuni.acolU^ind^ini 
and  a  proBl  of  one  iH»r.andtbeigiatniml(if>M 
coit,  in  conaldoratian  ofhitlodgiDgandiuiiiBi 

that  the  latter  cow  wu  equallv  atesMinl.hii 
the  59  Geo.  3,  c,  30.  Ha  r'Vhtrn,  WMt[l' 
1  B.  &  C.  616. 

A  pauper  w»a  bind  by  B,  for  ayeir.ulii* 
herd,  on  the  tenna,  that  he  mi  lo  oeetifj  •  I" 
aiid  garden  rent  free,  and  hare  7i.  a  awlii  "^ 
feeding  of  SO  sheep  with  B'a  floeli.  for  liii  n 
He  lived  with  B  two  jean,  at  th>  hcfoia-i 
lioned  wagea,  during  all  which  time  thelbityil 

of  which  was  alluatsir  '  ' 
the  thirtj-  eheep  waa  < 
16t.  a  year,  excluiin  of  the  bonaa  ind  l^" 
Held,  6rsl,  that,  aa  it  was  not  ttipulurdialtt 
gioal  bargain  that  the  elieep  ahould  be  taslii" 
a  Bi-tttemeiit  waa  not  gsioed  ;  aad  senadir,  i^i 
renting  a  Itnement  of  iO(.  annual  rilua.  W"  P" 
should  reside  upon  aome  pari  of  that  'bith  M 
tuted  the  tenement.  Ret  r.  flsnlwdl,  1 B,  ^  C. 
s.  0.  3  D.  &  R.  3li9. 

A  faimer  hired  a  pauper  as  a  labourer  ta  bull* 
underanagretniennhalhewastohnsjinrlr' 
and  his  master  either  to  5nd  hi 
himtelftwocow-i.    The  pauper  i 
hie  master  the  other  :  both  of  the 

feeding  was  considered  worth 


.    TJufi* 


10  pr 


that  the  pauper  did  ni 
a  tenement  of  10/.  val 

Sultnn  Si.  Kdm«ndi,  1 


ledisetUeoul' 

['"ifVcMt* 
be  putnra  (d.  • 
C.  SSfi,  •.c-»I>. 


A  hiring  and  lerrice,  underan  agr»meal<<i 
inaot  ia  lo  have  the  "  goingof  aheep,"'!"' 
ilege  proves  lo  bo  of  s  higher  nluo  l^'" 
lOt,  unlees  there  bo  some  ipiciSt 
il  the  term"  going  "iinpotl^''' 
poB  Ihe  growing  produce  of  the  multf '  I*' 
'       *    ■  ftieding,        '  ■-'        ' 


r.  t.     fio   1 


St 


M.C.  70,  a.  c.  6  B.  &  C.  733. 

Under  an  agreement  a  pauper  had  a  hw 
guden,  a  rood  of  poiutos  land,  and  the  kecji  of 
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altogtttber  of  lest  Talne  tban  101.  AAer  eleren  yean' 
■errice  the  cow  fmiling  to  giro  milk,  the  mtster,  not 
in  parsuenee  of  eiiy  amemeiit,  kept  him  two  heifers, 
urmeb,  with  the  (ana,  were  abo?e  10/.,  and  he  oc- 
cupied the  same  about  (deven  months  :  Held,  that  a 
■ettlement  was  thereby  gained.  Rex  ▼.  Benngworth, 
S  B.  &  C.  775,  a.  c.  4  D.  &  R.  355. 

A  peraon  who  holds  the  appointment  of  master  of 
m  charity  school,  though  removable  at  pleasure,  is, 
after  residing  seven  years  rent-free  in  a  house,  ap- 
poiBted  by  the  charity  for  that  purpose,  estimated 
mt  the  annual  value  of  10/.,  notwithstanding  part  of 
it  be  under-let,  entitled  to  a  settlement,  it  being  a 
tenement  within  the  meaning  of  the  19  &  14  Car.  2, 
of  the  value  of  lOL  per  annum,  itfsr  v.  Lahtnhiath, 
S  D.  &  R.  816,  s.  o.  1  B.  &  C.  531. 

t.  Vatue, 

The  value  of  a  tenement,  as  it  regards  a  settle- 
ment, must  be  taken  at  the  time  when  the  party 
comes  to  settle  upon  it,  and  cannot  vary  with  any 
mibeequent  improvement  which  it  may  acquire.  Rer 
▼•  AetoH,  6  M.  &  S.  54. 

It  is  not  necessary,  to  gain  a  settlement  by  rent- 
ing a  tenement,  that  the  tenement  be  rated  in  the 
aeseasment  at  the  yearly  value  of  101.;  it  being 
anfficient  if  the  rates  be  paid  as  for  a  tenement  of  the 
yearly  value  of  102.  Her  v.  St.  DuiMtan,  4  B.  &  C. 
686,  SL  c.  7  D.  &  R.  178. 

The  occupation  of  lands,  and  pa3rment  of  rent  for 
Ibe  same  for  upwarda  of  a  year,  a«  a  sub-tenant, 
under  an  agreement  to  pay  the  tenant  so  much  a 
week  in  addition  to  the  original  yearly  rent  (so  as 
to  make  the  rent  exceed  the  aum  of  1 0/.  per  annum), 
is  auflScient  to  entitle  the  peraon  so  occupying  to  a 
■ettlement,  under  59  Geo.  9,  c.  50.  Rtx  v.  Wain^ 
fimty  6  Law  J.  M.C.  119,  s.  c.  8  B.  &  C.  227,  s.  c.  9 
A(.  &  R.  S29L 

3.  OcMipotion. 

The  interest  of  a  tenant  from  year  to  year,  or  of 
the  ezeeutriz  of  sueh  tenant,  of  an  eatate  under  10(. 
•  year,  passes  to  her  husband  on  their  marriage  by 
operation  of  law,  and  he  acquires  a  settlement  by 
forty  days  residence  upon  the  estate.  JR«x  v.  Yn^^ 
jcyn&aironi,  6  Law  J.  M.C.  9,  s.  c.  7  B.  &  C.  S33, 
A.  e.  1  M.  &  R.  16. 

A  B,  a  pauper,  entered  into  the  following  agree- 
meat  with  C  6,  whereby  C  D  agreed  to  sell  to  A  B 
a  certain  messusge  for  the  sum  of  310/.,  to  be  paid, 
vis.  160/.  on  the  30th  of  November,  and  the  sum  of 
1501.  on  the  S4th  of  June,  with  lawful  interest  In 
ccmsideration  thereof  C  D  agreed  to  make  a  good 
title  to  the  aame,  and  to  convey  the  premises  free 
from  incumbrances.  And  it  was  further  agreed, 
that  on  payment  of  the  said  160(.,  the  saidf  A  B 
sihould  be  let  into  possession  of  the  premises,  but, 
in  can  of  delaidt  thereof,  this  agreement  shall  be 
▼old.  The  sum  of  160/.  waa  paid  on  the  day  ap- 
pointed, and  possession  given,  but  A  B  never  paid 
the  150I.SO  agreed,  &o.,  therefore  no  conveyance  was 
ever  executed,  C  D  returning  the  said  160/.,  and 
A  B  agreeing  to  give  up  the  contract :  Held,  first, 
that  the  pauper  had  not  such  a  possessory  right, 
during  the  interval  from  the  30th  of  November  to 
the  t4th  of  June,  as  to  gain  a  settlement  by  renting 
a  teneoieat  of  the  value  of  10/.,  under  the  13  &  14 
Car.  t,  e.  12  %  and  secondly,  that  the  pauper  had  ao 


equitable  estate  that  would  confer  upon  him  a  settle- 
ment under  the  9  Geo.  1,  e.  7,  a.  5.  Rex  v.  Ged- 
dinjttm,  S  B.  &  C.  129,  s.  c.  3  D.  &  R.  403. 

The  occupation  and  payment  of  the  rent  of  a 
tenement  for  a  whole  year,  under  an  agreement "  to 
pay  to  guineas  a  year,  tlie  rent  to  be  paid  weekly, 
and  either  party  to  be  at  liberty  to  give  three  months 
notice  from  any  quarter-day,  and  at  the  expiration 
thereof  to  determine  the  tenancy,"  ia  such  an  occu- 
pation as  will  confer  a  settlement  under  6  Geo.  4, 
0.  57.  Rtx  V.  HentmoneeauXf  6  Law  J.  M.C.  35, 
ji.  0.  7  B.  Si  C.  551,  a.  c.  1  M.  &  R.  4S6. 

A  hired  a  house  of  the  value  of  9/.  lOi.  a  year, 
and  during  the  same  period  heeontraoted,  under  an 
agreement  with  the  occupier  of  landa,  for  **  two 
ponda,  or  the  rushes  and  flags  growing  therein  during 
the  year" :  Held  to  be  a  continuing  interest  in  the 
soil  for  that  period,  and  tlierefore  that  it  might  be 
well  connectea  with  renting  the  house  so  as  to  obtain 
a  settlement.  Rex  v.  Alt  Saintu,  Cambridge,  1  B.  & 
C.  t3,  8.  c.  S  D.  &  R.  47. 

An  occupation  for  less  than  a  year  of  a  tenement 
of  more  than  10/.  value,  under  a  hiring  for  a  year, 
may  be  coupled  with  a  similsr  occupation,  under  a 
subsequent  yearly  hiring  of  the  same  tenement,  so 
as  to  satiafy  stat.  59  Geo.  3,  c.  50,  s.  1 ,  and  gain 
a  settlement,  rent  having  been  paid  for  the  whole 

giriod.    Rex  v.  Stow,  3  Law  J.  K.B.  154,  a.  c.  4 
.  &  C.  87. 

The  occupation  of  a  tenement  antecedent  to  an 
order  of  removal,  may  be  connected  with  an  occupa- 
tion of  the  same  tenement  subsequent  thereto,  so  as 
to  confer  a  settlement  under  the  statute  59  Geo.  3, 
c.  50. 

Therefore,  where  a  pauper,  on  the  6th  of  April 
1823,  hired  a  tenement  by  the  year,  of  the  annual 
value  of  12/.,  in  the  parish  of  D,  which,  with  his 
family,  he  occupied  until  January  1824,  when  he 
became  cliargeable,  and  was  removed,  alone,  to  the 
parish  of  B,  (bis  family  still  continuing  to  occupy 
the  tenement  in  the  former  perish,)  whence  he  re- 
turned the  next  day,  and  continued  to  occupy,  under 
the  original  contract,  until  Michaelmaa  1824,  and 
paid  the  rent  for  upwarda  of  a  year, — ^it  waa  held, 
that  he  gained  a  aettlement  under  the  statute  59 
Geo.  3,  c.  50,  in  the  pariah  of  D.  Rex  v.  Barham, 
6  Law  J.  M.C.  78,  s.  c.  8  B.  &  C.  99. 

The  holding  and  occupying  of  two  tenemenCemuat 
be  concurrent  in  point  of  time  for  one  year,  in  order 
to  comply  with  the  atatote  59  Geo.  3,  c.  50. 

A  pauper  held  a  house  at  the  annual  rent  of  8/., 
from  Lady-day  to  Michaelmas  1821,  and  a  different 
house  from  Michaelmas  1821  to  Lady -day  1822,  at 
the  annual  rent  of  9/.,  and  during  the  whole  of  that 
period  he  waa  the  tenant  of  a  garden  at  an  annual 
rent  of  two  guineas ;  but  he  had  agreed  with  another 
person  that  thev  should  share  the  ozpenae  and  the 
profits  arising  rrom  the  cultivation  of  the  garden, 
and  that  person  paid  him  half  of  the  rent,  but  he 
paid  the  whole  to  the  landlord :  It  was  held,  that  he 
did  not  gain  a  settlement;  because  he  did  not  during 
the  whole  year,  aa  required  by  the  59  Geo.  3,  e.  50, 
hold  a  house  and  occupy  land  which  together  were 
of  the  annual  value  of  10/.  Rex  v.  Tonbridge,  5  Law 
J.  M.C.  13,  a.  c.  6  B.  &  C.  88,  s.  o.  9  D.  &  R.  128. 

4.  Residence, 

Under  the  IS  &  14  Car.  2,  c  12,  it  was  held,  that 


390 


POOR— (StTtlJIMFT). 


ID  Older  titooDler  t  HtUaonat  bf  rantisg  i  IsimbsbI, 
lltt  putv  man  bir«  ■  rMidcae*  which  uiy  be 
CalliHl  bu  on  home;  coDseqaentlj,  tbet  menlj 
rMidin^  in  the  ch meter  of  eerrttDtie  DotniffioteDt 
(o  nliifj  the  vordi  of  the  itatnte,  "  coming  to 
Battle."  fi«  t.  Shipdawt,  3  D.  &  R.  384  ;  ■«]■«• 
Aar.  BanfiKil,  «  B.  &  C.  161,  >.  c.  3  D.  &  R.  369. 
Bat  it  MOtD*  tbit  iMidence  on  the  (eoement,  or 
soma  pirl  of  it,  ia  nix  nuciiaaafy  to  conhr  a  aettla- 
meat;  lod  that  the  worda  "eomjag  to  aeUla,"  ia 
the  statnte  IS  &  14  Car.  I,  c.  iS;  are  aatiaSed  hj 
rantiDg  to  the  amount  of  1(N..  and  rending  in  iha 
)>ariih  ;  and,  Ihenfbre,  held,  that  a  penoa  ooming 
into  a  pariih  u  a  aeiraDt,  and  doling  hii  aerritade 
lenting  ■  taasiceiit  (wjlhoat  naidlng  Iharaon)  of 
lOf.  TUna,  gain)  ■  aettlement  aodei  13  jt  14Car.  t, 
c.  If,  H«  T.  KttarrdingMi,  5  Uw  J.  M.C.  11, 
a.  c.  9  D.  &  R.  T(,  a.  0.  6  B.  &  C.  70. 

The  foitj  daya'  reaideno*  on  a  tenement  above 
the  yearly  »]■•  of  lOi.,  wbicb.  bafcre  6  Geo.  *,  e. 
!fr,  a.  t,  in  conjunction  viih  tba  being  rated  to,  and 
pnjin(t  the  parochial  taiei,  wu  aoffieiant  to  entitle 
to  a  aettlement,  muit  bava  been  lubiaquent  to  tha 
payment  of  the  ratea.  Rti  ».  Bingiltd,  6  Law  J. 
M.C.  31,  a.  c.  7  B.  St  C.  607,  ».  e.  1  M.  St  R.  *46. 

Wbere  a  pauper  hired  a  bouao  and  land  tbree 
weeka  after  May-day  1B»0,  to  May-day  1811,  it 
l^i.  ayear;  and  May -day  IBSl,  hired  it  a  gun,  at 
tha  lame  nnt,  for  ■  year ;  and  redded  in  the  bouio 
and  oeenpied  tha  land  from  the  data  of  tha  finl 
liiring  upwarda  of  a  yaar,  and  pid  the  rent  r  Held, 
that  thia  iria  renting  a  tenement  within  the  intent 
nad  meaning  of  the  i9  Geo.  3,  o.  50,  and  conferred 
0  aatilemont.  lUx  r,  SiuTion-by-Stav,  8  D.  3c  R.  110. 
Bincr  the  59  Geo.  3,  c.  50,  a  aettlement  may;  be 
Kilned  by  a  rsiideDce  of  forty  days  in  a  pariib, 
l>ro*ldad  tha  party  comply  wiih  the  conditiona 
mentionid  in  that  act.  And,  therafcte,  where  a 
ptupar,  ainee  that  atatuU,  hired  land  lor  a  year  at 
f  lia  aum  of  lOt,  and  paid  that  rant,  and  oocupiad  the 
Iliad  for  the  whole  year,  but  re.idad  only  forty  daya 
III  the  mHiIi  and  nW  upon  the  land— it  waa  held, 
that  ha  lalnwl  t  aaltlamant.  Rfi  r.  WainJUtt.  6  Law 
,l,M.(;riH.a.o.8B.iiClt7.a.o.*M.icR.«». 

5.  I'ayiMnI  o/  Rfnt- 


A  inujinr,  hy  mrraly  r 
value  ufK'l.  (year,  dceai 
I.H  lie  aolualli'  jiaya  rai 
t  iMi.  .1,  fl,  ni),  llia  paupar  In 
iiiitilhlrMi  r«rt[JI.  |>ar  ann 
•ulna,  hanire  tiaymani  of 


■riire  tiaymani  of  rant,  raoar 
<>rjii«lxMiIleld,lhatha  w 


a  tanament  of  tba 
a  leCtlsment  nn- 
wbera,  after  59 

ipatioBof  atene- 

im,  (hough  ofleai  i 


>r  under 


■Plwallr '■'•"'K'al'l*'    ■""'  remorabte  under  35  Geo. 

I,  H,  irtt,  Bithi'UKli  tia  hill  nilded  in  (be  tenement 
■>'i.>*  fiitif  daya  i  and  the  older  of  reino»»l  being 
rolllt,  ii'Milit  nut  ba  allnrlad  by  the  aubiequent  pay- 
M.-Nliiflhaninl.      lUtw.tlu  FtrlA  nJAmfthiU,  t 

II,  »IMt«,«,  1^.  4l).&Il.  447. 

A  early  hy  wlian  ■  tenement  ia  hired  and  c 

,,j..d,  ..■.rn. 


•nl  paid,  for  ■  yaer,  gaina  a  aetlle- 

J  CiM.  1.  a.  »),  altliough  a  third 

■  for  pay 

J.  M.( 


te\ 


<■  Iwtaraan  landlord  ai 


Ilia  not  Daceaanry  that  tba  whole  amooDtofml, 
required  (obejjaiil  by  that  act,  shall  bapai4ii;li« 
party  tenting  ind  occupying  (he  tenement.  Jftii. 
Kibaon\  flarcDun,6  Law  J.  M.C.  60,  i.  e.  7  B.4 
C.  790,  a.  0. 1  ai.  Si  R  691. 

Noasttlemeat  nill  be  oboined  by  renting)  UM- 
ment,  under6  Geo.  4.  c.  57,  nnleiatbs  arbolaef  lit 
rent,  whatarar  may  be  ita  amount,  for  an  abn 
year,  be  paid.  Ru  y.  Athby,6  Law  J.  M.C74, 
a.  0.  8  B.  ft  C.  37,  a.  c.  t  M.  &  B.  11 :  i.p. 
Ru  T.  Kaaunte,  5  Law  J.  M.C.  69,  a.  c.  6  B,  li 
C.  71J. 

Payment  of  rent  after  the  death  of  apaapcTidl 
not  be  a  compliance  wilh  the  prOTigioni,  eilbeiB 
59Geo.3,c.50,ororiiGea4.c.57,  ■oiabicw 
plate  hia  aettlement partiatlv  acquired  in  hiiliftti« 
fieiK.  CnriAoil™,  j  LiwJ.  K.U.  H,  s.c.  fiB.SC 
93,  a.  0.  9D.  S:  H.  l;t9. 

Abouae.oftbe  annunl  talue  of  101.,  wig  biradb] 
A,  who  died  thren  Jays  before  the  end  of  dii  rev. 
but  hia  corpaa  conlmuod  in  the  bouae  after  (bet« 
of  the  year,  aid  nfler  his  death,  hii  widow  miid 
there  and  paid  ilie  ycir's  rent:  Held,  thil  ii 
widow  and  children  did  not  gain  bqt  ■ettluaai 
Rtx  y.  Crayjcrd,  I,  B,  i  C.  6B.  «.  B.  9  D-  &  E.  M 
a.  c  as  SuT.  lieilrii.  .i  Law  J.  M.C.  16. 
<-..  Evidence. 

A  paaper  laaiguFJ  Lia  leue  to  P,  hia  wife'i  Trii< 
tion,  on  tmst  to  culliraCa  ibe  farm,  and  piy  lui 
(the  panpw's)  debts.  When  (be  lease  cipind.F, 
without  his  aulbnrity,  liiied  i  home  in  H.  ii  191 
rent,  in  which  the  iiauper  and  family  liiej  for  im 

KMTS.  P  was  rated,  lud  paid  the  rent  anJ  taiti. 
eld,  (hat  the  pauper  gained  i  aettlemeii  ii  H 
The  lindlord  of  tbe  liouae  in  R  declared,  during 
the  piuper'a  oocupulioa,  that  be  hid  let  llie  boun 
to  the  pauper,  but  tUat  Page  had  giunalred  tlu 
niL  The  landioiil  <lied  before  the  app<il  wu 
heard.  Quiera,  if  thisdi'dirsiion  was  stlmiuiblt  ie 
avidenoa.  Aes  r.  Chuiiilan,  3  Law  J.  K.B.  108, 
*.  0.  4  B.  &  C.  330.  B.  c.  6  U.  &  R.  269. 

Where  i  pauper  occupied  a  teoemant  under  i 
written  contract,  uhich  wia  inadmiuible  in  eTidesu 
for  want  of  a  stump :  The  Court  held,  (hit  lb* 
Seasiona  were  it  libi'rty  to  look  at  it,  for  the  pa^ 
poio  of  aeeing  whether  tho  pauper  hsd  hired  i 
bendfidi  tenement  fur  a  year,  within  tbe  raetniag 
of  the  59  Geo.  a.  Rti  ».  BarJimc*,  4  D.  it  R,333 
C/)   B,  Eil<„e. 

Tba  lord  of  the  manor  hiving  permitted  A  U 
build  a  house  oa  die  waito,  A  lived  in  it  for  two 
years,  and  then  lolJ  tUe  »iuue  to  B,  who  »t(I  ihe 
pnmisea  to  C  for  ML  williout  a  couTeyance.  'ho 
raaided  there  for  s  period  of  firs  years,  and  paid  li. 
per  annnm  rent  to  tholord,  and  then  aold  hii  inumt, 
no  idreraecluB  being  made.  But  the  Court  dfUr- 
mined,  Chit  ilthoDgli  C  paid  a  conaideration  oiM. 
when  he  bought  his  interest  therein,  yet  be  did  not 
loquireby  purcbaen  so  interest  or  estate  aufficieilta 
ooofer  a  aettlement  n-ilLin  Ihe  sCsC  9  Geo.  1,  c  7, 
s.  5.    Sm  T.  Hag,imhi«f.ham.  J  B.  il  C.  634. 

The  lord  of  a  manor  gciuled  a  lease  of  a  coLUga 
for  thirty-one  years  to  A,  who  resided  in  it  abore 
a  year,  and  died,  leaving  i  nidow  and  ibiae 
daugfatera.  Admiiustration  was  granted  to  (he  vi- 
doi*>  but  no  dialributJDu  of  (be  ettalc  was  madt. 
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Afttr  biB  death,  Um  widovr,  ftiMl»  bj  hj9r  pdrmiBsion, 
one  of  the  daughters  and  her  hoabend,  resided  in  it 
some  years:  Held,  that  the  daughter,  or  her  husband 
in  ^  her  right,  had  not  any  equitable  estate  in  tlie 
cottage,  and  that  they  gained  no  settlement  by  their 
xnsidcnce  in  it.  Rex  ▼.  Berktwell,  1  B.  &  C.  54li, 
•.  c.  5  D.  &  R.  9. 

The  qoeation  of  strict  legal  title  ought  not  to  be 
entertained  in  cases  of  settlement.  Therefore,  an 
instrament  not  under  seal,  which  professed  to  con- 
vey the  fee,  was  held  to  be  admissible  evidence, 
with  reference  to  the  question  of  equitable  estate ; 
though  the  instrument  could  convey  no  legal  inter- 
est. Rex  r,  Ridgwell,  5  Law  J.  M.C.  67,  s.  c.  6 
B.  &  C.  665. 

An  eqniuble  estate  depending  upon  a  condition, 
which  is  afterwards  performed,  cannot  take  effect 
by  relation  from  the  time  of  the  original  occupation ; 
but  only  from  the  time  of  ks  completion  by  the 
performanee  of  the  condition. 

Accordingly,  where  a  pauper  contracted  to  pur- 
cfaa«e  an  estate  for  40/.,  paid  SOL  and  was  let  into 
possession,  and  the  balance  was  paid  afterwards,  and 
the  purchase  completed — it  was  held,  that  the  time, 
£or  the  purpose  of  settlement,  must  be  calculated 
firom  the  completion  of  the  purchase,  and  not  from 
the  tiwae  of  taking  possession.  Rex  r.  LkmtiUo 
Cratatny,  5  Law  J.  K.B.  5,  s.  c.  5  B.  &  C.  461, s.  o. 
8  D.  &  R.  3«0. 

A  panper,  by  contracting  for  the  purchase  of  two 
cottages  at  the  price  of  70/.  and  only  paying  a  small 
portion  of  the  purchase-money,  has  not  suoh  an 
equitable  eatate  as  to  entitle  him  to  a  settlement  in 
the  pariah  in  which  the  property  is  situated.  Rex 
T.  Woolpit,  4  D.  &  R.  456. 

The  sum  paid  by  the  purchaser  of  a  copyhold 
estate  to  bis  attorney  for  the  surrender,  is  no  part 
of  tbe  consideration  for  the  purchase,  within  the 
meaning  of  the  atat  9  Geo.  1,  c  7,  s.  5.  Rei  t. 
ih€  \Inkabitants  of  Cottingham,  6  Law  J.  M.C.  31, 
s.  c.  7  B.  &  C.  503,  s.  c.  1  M.  &  R.  469. 

(g)  ^V  J^ayment  of  Taxei. 
Any  person  being  charged  with  and  paying  to- 
wards the  public  taxes  of  a  parish,  in  respect  of  a 
tenement  above  the  yearly  value  of  10/.  is  entitled 
to  a  settlement.  Rex  v.  St.  Paneras,  2  B.  &  C.  12«, 
s.e.3D.  &R.  343. 

(K)  By  lerving  an  Offict, 

A  panper,  by  executing  the  office  of  clerk  and 
sexton  in  the  part  of  the  pariah  in  which  he  resides, 
gains  a  settlement  Rex  v.  Amlwch,  6  D.  &  R.  ete, 
>.e.4B.&C.757. 

The  governor  of  a  common  workhouse,  or  house 
mf  industry,  erected  by  eight  perishes  under  Sf 
Oeo.  3.  c.  83,  being  appointed  governor  of  tbe  poor 
of  one  of  these  parishes  for  one  year,  aerved  for 
^ree  years,  and  lived  in  the  workhouse:  Held, 
^at  the  appointment,  notbeing  by  the  eight  parishes, 
bad,  and  conferred  no  settlement  as  a  public 
nual  office,  under  3  &  4  W.  and  M.  Rex  v.  the 
'^ahttoHtt  of  HambUdon,  4  B.  &  C.  459,  s.  e.  6  D. 
t  R.  554. 

At  a  court  leet  holden  for  the  manor  of  A,  the 
lP*Qperwas  appointed  street-driver  of  the  borough 
^ft,  a  distnct  within  the  manor  extending  into 
'^^ojal  parishes,  in  one  of  which  the  pauper  became 


ehargpeable :  Hdd— as  it  appeared,  first,  not  to  be 
an  annual  office — secondly,  tiiat  tbe  pauper  took  no 
oath  of  office — and  thirdly,  that  he  had  not  served 
under  tbe  appointment  for  one  whole  vear, — that 
under  the  S  W.  &M.  c.  11,  s.  36,  oe  had  not 
gained  a  settlement '  Rex  v»*Yalding,  3  D.  &  R. 
353. 

(C)  Certificate. 

The  Court  held  a  parish  certificate,  granted  in 
1761,  valid,  although  it  was  only  signed  by  one 
churchwarden  and  one  oreraeer,  inasmuch  ss  they 
must  presume  that  the  instrument  was  signed  ac- 
cording to  the  existing  custom.  Rex  v.  Cateaby,  9 
B.  &  C.  814,  s.  c.  4  D.  &  R.  434. 

Where  a  parish  certificate,  thirty-five  years  old, 
was  granted  by  two  persons,  who  described  them- 
selves on  the  iace  of  it  to  be  "  the  major  part  of  the 
churchwardens  and  overseers;"  and  there  was  evi- 
dence on  one  side,  that  both  before  and  ever  since 
the  certificate  was  granted,  but  one  overaeer  had 
acted  in  the  parish ;  and  on  the  other,  that  in  two 
instancea  at  least,  two  overseers  had  been  appointed, 
though  only  one  had  acted :  It  was  holden,  that  the 
Sessions  might  reasonsbly  intend  as  a  queaUon  of 
fact,  that  there  had  never  been  more  than  one  over- 
seer appointed,  and  consequently  that  the  certificate 
was  valid.     Rex  v.  Earl  ShiUon,  6  D.  &  R.  104. 

A  certificate  of  settlement,  in  order  to  satisfy  the 
provisions  of  the  statute  8  &  9  W.  3,  c.  30,  need  not 
be  signed  by  the  major  part  of  the  churchwardens 
of  the  certifying  parish ;  but  the  signature  of  the 
major  part  of  the  aggregate  body  of  the  churchwar- 
dens and  overseers  will  be  sufficient. 

In  favour  of  the  intendment  of  law,  that  an  act  is 
legal  which  has  been  acquiesced  in  for  a  long  period 
of  time,  by  the  parties  to  whose  interests  it  is  ad- 
verse, the  Court  will  presume, — where  a  certificate 
of  settlement  has  been  granted  by  persons  professing 
to  be  parish  officers,  and  has  been  admitted  to  be 
▼alid  by  the  parish  relieving  the  family  to  whom  it 
was  given  during  nearly  seventy  years, — ^that  such 
persons  were  legally  in  office,  and  complied  with  all 
the  requisites  of  the  law. 

Thus,  where  a  certificate  of  settlement  was  gpranted 
to  a  pauper  and  his  family,  in  the  year  1758,  by 
persons  therein  described  to  be  churchwardens  anid 
overaeers  of  the  parish  of  B,  and  was  signed  by  one 
churchwarden  and  two  overseers ;  and  it  was  proved 
that  the  churchwardens  were  usually  sworn  into 
office  at  the  time  of  the  year  subsequent  to  tbe  date 
of  tbe  certificate,  though  nominated  before,  bat  that 
the  parish  of  B  had  acknowledged  the  validity  of 
the  certificate,  by  frequently  relieving  the  pauper's 
family,  residing  under  it  in  another  parish,  between 
1758  and  1897;  the  Coort  decided,  that  the  church- 
warden might,  under  auch  circumstances,  fairly  be 
presumed  to  have  been  sworn  at  the  time  of  his  no- 
mination, as  well  aa  at  the  usual  time  of  swearing 
into  office.  R«x  ▼•  the  Inhabitant*  of  Whitehurek,  5 
Law  J.  M.C.  39,  s.  c.  7  B.  &  C.  573,  s.  c.  1  M.  & 
R.472. 

(D)  Rbmotal. 

Where  a  widow  who  was  entitled  to  dower  which 
waa  unassigned,  became  chargeable  to  the  parish  in 
which  the  property  was  situated  before  she  had  re- 
sided forty  days :  Held,  that  as  the  dower  had  not 
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^  »d,  A9  had  boC  rack  «a  intsrMt  in  the 
psmk  tTxo  rtader  bw  iirMMvable  from  whst  oonld 
kcalM  kirmm.  Btx  ▼.  Kmtk^$mld  BuMtt,  t  B.  & 
<X7f4,a.c4D.&R.t7d. 

TWwifc  of  a  pcnoawlMWM  lagdl/ Mtded  im 
A^Wtvwi  tfarapoftad  0M<fct»  wMt  to  B,  and 
iMM#a  ckwe  apM  ui  Mtate  in  which  akevrasjoiBdy 
niwMMd  with  htr  aistcfs,  under  their  mothers 
•^-te^  settlemrat :  HeM»  thu  ahe  was  residing 
I  W»*»«.  iwl  iRMMfrahlsL  The  Siinni  hav- 

in  esdtr  of  lesMtnl  both  as  to  aach 

I  and  a  child  who  Mcomnanied  her :  Held,  that 
^T  tMtehT  virtMdUr  dMhued  thochild  tohe  vtthiB 
«ho^^<»  of  ifisrton.aod  inesraeaUelnHi  thesMther. 
a»l  tbJkt  rh«»  Co«rt  SMishl  pwei«e  the  feet  to  U  so. 
Km  V.  i;H«t<^  o  Uw  J.  MX.  SS^s. c  7  Bw&  a 

VlhMO  a  euhi  <&«rrrM  his  MdlimMl  6«b  ha 


b«-  a  •«siscp»  amfar  5  Ge*»  S.  e* 

ifcwMinfaLioitito 

.m'  :hi»  ji-tfiM  (MTX 
»eM  wen  »»  dMRO«»vUiMa.  aoii  thot  A  was  ooIt 
o  ••iU      Amm  ^   t'iiiMta>  «  &<  A  R-  •<«»»  •>«*  ^  R 

^  >:.  ^^^^ 

:t«,NMar4t 

:t  ^  a 

«^er  A 

o^i«  «a«  <•  ttxw'oc  ^  2)<«  Sf* 

■a  N««  a 

-.,,—  *  "^  •*»  ^^  -*•*•• 

_^  Hi    Ok.\  )eiiOC  **JCkfia  Um 

,.     -,    .    .-»«  •    •*     '-*•***    >»».>«« 

•  •    -  ."*  J^  it-.' .  -^»  ••»  <"■*'*  ^ 


•<    loi***  JkK  3Bta»  woiia 


convicted  under  that  net*    Rex  t.  th$  Jmitm  tf 
Stafford,  5  Law  J.  M.C.  154. 

A  judgment  of  the  Court  of  Quarter  Snfioin 
quashing  an  order  for  the  remoTsl  of  a  pauper,  witk 
the  consent  of  the  respondent  parish,  u  condinn 
evidence  to  relieTC  the  appellant  parish  on  aay  mb* 
aeqoent  dispute  between  these  parishes  as  to  tbe set- 
tlement of  uie  same  pauper  at  that  time  ;  and,  if  m( 
primd  faeit  evidence  that  the  settlement  is  in  the 
unsuccessful  parish,  is,  at  lesst,  raffident  to  ott 
upon  that  parish  to  shew  a  settlement  someirlMnL 
Rix  Y.  CoUAUl,  5  Law  J.  M.C.  190. 

(£)  Examination  op  Paupebs, 
[See  Bastard.] 

Ab  examination  of  a  soldier  ss  to  his  plsee  of 
settleaaent,  taken  under  the  Mutiny  Act*  oogbt  H 
shew,  upon  tbe  oatb  of  the  deponent,  that  he  it  • 
soldier,  and  is  quartered  within  tbe  jurisdictioe  <if 
the  justices  who  take  tbe  examination.  Or,  if  Ikai 
trndM  do  not  appear  upon  the  face  of  the  examiaarioa, 
they  must  be  aaewn,  by  evidence  aliundt^  befciatte 
examination  can  be  admitted  in  evidence. 

These  facts,  essential  to  tbe  jurisdiction  of  thi 
jnstices,  were  not  allowed  to  be  presumed  ia  hnm 
of  the  examination ;  though  it  had  been  takes  krtf' 
Snm  years  before  the  time  when  it  was  tendHsd  ia 
evidence.  Rex  y.  AU  Saimtt,  Southmmptm,  6  Lnr 
J.M.C.55,  s.  0. 7  B.  &  C.  785,  s.c.  t  Bl  &  B.6fiS. 


PORTIONS. 

Where  a  parent,  who  is  tenant  for  life  of  a  setdtd 
eetate,  with  remainder  to  a  trustee  for  a  temof 
500  years,  upon  trust  to  raise  portions  for  youagsr 
children,  has  power  to  appoint  the  portions  by  deed 
or  will,  they  cannot  be  raised  in  tbe  paieni 'slife* 
tiaae.  and  the  whole  sum  cannot  be  raised  uiitil  tbe]r 
have  all  attained  twenty-one.  Wfiuter  v.  BoU,  1  & 
&S.507. 


.\ 


.\ 


i«MMh^ ;  and  the  Court 


...  \    ;   swu.tti^  the  appeal,  and 
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POST  OBIT  BONDS. 

The  vendor  (a  young  man  in  distress)  will  hs  re» 
lieved  against  post  obit  bonds,  if  they  be  pot  up  to 
sale  without  reserve.    Fox  v.  Wright,  6  Mad.  11 L 

Sem^^— That  the  4  &  5  Anne,  c.  15,  extssdi 
to  post  obit  bonds. 

A  declaration  in  an  action  on  a  post  obit  bond  is 
good,  though  it  does  not  aver  that  the  par^  apoa 
whose  death  the  money  was  to  become  psyaUe  ia 
dead. 

A  post  obit  bond  when  forfeited,  not  being  within 
the  8  &  9  W.  3,  o.  11,  renders  it  unnuoessanr  to 
*  suggest  breaches.  Mtarray  v.  Ettrl  of  Stok,  4  B.  dc 
C.  8te,  8.  c.  3  D.  &  B.  f7a. 


>  •.  >  < 


» * 


POST-HORSE  DUTY. 

Under  the  59  Geo.  3,  c  51,  a  compositioD  liar 
saddle-horses  does  not  protect  the  owner  of 
horses  from  his  liability  to  pay  the  dutjr  isi] 
by  1  Geo.  4,  c.  88,  s.  3,  where  the  same  faorsas  an 
let  to  hire  to  be  used  in  travelling.  iZcncrfea  ▼. 
Kwfgktiuon,  S  D.  &  R.  695.  [See  fko  lUgMtatimm 
wtroduud  by  the  4  Geo.  4.  c  6t.] 
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IT  a  perton  hire  a  hoTie,  sajing  it  ii  to  be  ridden 
into  the  eountiy  for  bis  pletsure,  or  to  go  ton  or 
tireir«  milen,  or  to  ride  for  an  hour  or  two,  he  ia 
not  aaid  to  be  travelling,  and  the  ovi-ner  of  the 
hone  ia  not  liable  to  the  poat-borae  daty ;  but  if  the 
horae  ia  hired  to  go  to  A,  a  place  named,  or  for 
twelve  daya,  a  time  certain,  then  be  ia  travelling, 
and  the  poat-borae  duty  muat  be  paid  bv  the  owner 
of  it.  Samtden  v.  Gibbs,  1  Law  J.  K.B.  130,  a.  c 
fi  D.  &  R.  6t5,  1  B.  &  C.  319. 
*  Where  a  defendant,  who  waa  licensed  to  let  poat- 
horaea,  agreed  with  the  proprietora  of  a  countij 
weeklj  newspaper  to  carry  the  papera  on  Friday 
In  6rery  week,  from  N  S  to  L,  where  the  aame  waa 
delivered  by  him  for  a  weekly  stipend.  The  paper 
was  carried  by  the  defendant  or  hia  aervanta,  aome- 
timM  on  horseback,  and  at  other  times  in  a  one- 
horse  chaiae,  and  the  defendant  waa  in  the  habit  at 
anch  times  of  conveying  parcela  for  hire  from  N  S 
to  L ;  aometimea  he  carried  a  paasenger.  and  then  be 
paid  the  poat-borae  duty.  In  an  action  of  aaaumpait 
broagbt  by  the  farmer  of  the  poat-borae  duties,  for 
dotiea  alleged  to  have  been  incurred  by  him  in  the 
ezecQtion  of  this  contract :  Held,  that  there  waa  no 
letting  to  hire  for  the  purpoae  of  travelling,  to  bring 
the  defendant  within  toe  meaning  of  the  25  Geo.  3, 
e.  51,  or  44  Geo.  3,  c.  98.  ached.  B.  Dowse  r, 
Etenrd,  8  Taunt.  653. 

Horses  let  to  hire,  to  aaaiat  in  drawing  a  stage 
coicb  up  a  hill,  are  not  aubject*.to  the  poat-borae 
doty  under  the  statutea  25  Geo.  3,'  c.  51,  44  Geo.  3, 
«.  98,  and  57  Geo.  3,  c.  59.  Dowte  r,  Garrett,  1 
Law  J.  C.P.  7,  a.  o.  1  Bing.  107. 


POST  OFFICE. 

A  paeket-boat  aent  by  the  poat>oiBce  may  be  ar- 
natad  ia  a  salt  for  marinen'  wages.  Lord  Hobart,  t 
Dods.  100. 

The  non-delivery  of  a  letter  two  days  af\er  the 
postpmaater  reoeivcid  it,  does  not  reader  bim  liable 
to  an  action,  though  the  letter  containa  a  returned 
diabononred  bill  of  excbanffe,  and  the  plaintiff 
could  not  give  notice  of  diahonour  in  time  by  the 
post,  it  appearing  that  if  he  bad  aent  a  special 
BwsMnger,  he  would  have  been  In  time.  Hordtm  r, 
i)a<<oa,  1  C.  &  P.  181.  [Abbott] 


POWER. 


(A)  Where  YoiD. 

(B)  Construction  and  Executign. 

(C)  Leasing  Powers. 

(D)  Revocation. 

(£)  How  DESTROYED. 

(F)  Defective  Execution,  where  aided. 

(G)  NoN -Execution. 


(A)  Where  VOID. 

By  a  marriage  aettlemtnt  the  wife's  esUte  was 
limited  to  the  husband  for  life ;  remainder  to  the 
wife  for  life ;  remainder  to  the  firat  and  other  sons 
of  the  marriage  in  tail  male ;  remainder  to  the  fint 
and  other  sons  of  the  wife  by  any  future  husband  ia 
Dioist,  1822—1828. 


tail  male ;  remainder  to  the  daughters  of  the  mav> 
riage,  as  tenants  in  common  in  tail  general ;  remain- 
der to  the  survivor  of  husband  and  wife  in  fee  ;— 
with  a  proviao,  that,  in  caae  there  abonld  not  be  any 
children  of  the  marriage,  or,  there  being  such,  all  of 
them  should  die  without  issue,  and  the  husband 
should  survive  the  wife,  she,  whether  covert  or  sole, 
should  have  a  power  to  charge  the  estates  with  a  sum 
of  money,  to  be  paid  after  the  deceaae  of  the  husband 
and  wife,  and  aucb  failure  tt  issue:  the  only 
child  of  the  marriage  died  without  iaaue  in  the  life- 
time of  the  wife  :  ahe  executed  ber  power,  and  died, 
leaving  ber  h^  %and  surviving :  Held,  that  tbepotoer 
was  void,  aa  being  too  remote  in  ita  original  creation. 
Bristow  V.  Boothby,  4  Law  J.  Chano.  87,  a.  c.  2  S. 
&  S.  465. 

Where  an  estate  can  only  be  devised  by  a  will 
executed  in  the  presence  of  three  witnesses,  a  person 
cannot  reserve  power  to  make  a  valid  devise  of  his 
estate  by  will  before  fewer  witneases.  A  peraon, 
by  the  medium  of  a  will  or  deed,  cannot  reaerve  to 
himself  powen  contrary  to  law. 

In  Scotland,  no  man  can  make  a  litgt  poustie  deed 
in  this  form ;  "  Know  all  men  by  these  presents, 
that  I  do  hereby  reserve  a  power  to  dispose  of  my 
estate  at  any  time  of  my  life,  tt  etiam  in  artieulo 
mortis,**  The  liege  pmistie  deed  must  be  some  actual 
deed  of  disposition  existing  at  the  death  of  the  gran- 
tor.    Craufurd  r.  Coutts,  2  Bligb,  689. 

(B)  Construction  and  Execution. 

A  testator  devises  two  freehold  bouses  to  his 
widow  and  two  other  trustees,  to  hold  the  same  unto 
and  to  the  use  of  them  and  their  bein,  upon  trust 
for  his  widow  during  her  life  ;  and  after  her  deceaae, 
upon  truat  for  his  daughter-in-law,  M  P,  her  bein 
and  assigns,  for  ever,  but  not  to  be  subject  to  the 
debts  or  control  of  her  husband,  but  for  her  own 
use  only,  and  subject  to  be  disposed  of  by  her  in 
her  lifetime,  or  by  her  last  will  and  testament,  aa 
she  may  think  proper.  In  a  subsequent  part  of  the 
will,  the  testator  fpves  the  two  houses  over  to  his 
son  (her  husband),  in  case  his  daughter-in-law 
irtiould  die  in  the  lifetime  of  his  widow :  Held,  that 
M  P  had  not  a  power  distinct  from  her  estate : 
secondly,  that  she  might  convey,  without  fine,  the 
contingent  remainder  in  fee,  limited  to  her  separata 
use.     Minot  v.  Eaton,  4  Law  J.  Chanc.  134. 

Devise  and  bequest  of  real  and  personal  estate  in 
trust  to  pay  the  rents,  dividends,  and  interest,  from 
time  to  time,  as  the  same  should  become  due  and  be 
received,  unto  and  for  the  only  use  and  behoof  of 
the  testator's  daughter,  for  and  during  the  term  of 
her  natural  life,  and  to  pay  the  same  into  her  own 
hands,  independent  of  ber  present  or  future  husband, 
and  not  in  any  manner  anbject  to  the  debta,  control, 
or  engagementa  of  anch  present  or  future  husband, 
and  ber  receipt  to  be  a  aufficient  diaobarg^  to  the 
truatees,  aa  if  abe  were  sole  and  unmarried  :  Held, 
that  the  wife  had  a  power  of  alienation  of  her  lif^ 
interest.     Glyn  v.  Baster,  1  Y.  &  J.  329. 

By  marriage  articles,  executed  during  the  wife's 
infancy,  some  of  her  real  eata tea  are  limited,  aabjeot 
to  a  power  of  appointnient  given  to  the  husband,  to 
the  children  in  tail,  as  tenants  in  common ;  the  hus- 
band, by  hia  will,  deviaea  and  appoints  all  tiie  estates 
belonging  to  bim,  or  over  which  he  had  any  power 
of  appointing,  to  truatees,  upon  trusts  which  ase  not 

3D 
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according  (o  hia  poirer,  tad  ibe  lint  of  wliich  ic,  to 
riiwi  portiona  Tor  Ibe  jouDEer  childreo ;  H«ld,  it 
being  appirent  gu  tba  Tace  of  Ibo  will  Ibat  tbe  Ua- 


Trolhpt  T.  Li 
S.  477. 
A  will  din 


S  Uw  J.  Chant  3' 


;lsd  B  Betllnn; 


made  of  reel 

powers  of  Jointuring,  Icajing.  sale,  and  ricliuige, 
and  ill  atlier  oUuaei,  powera.  and  provisoi  usunlly 
luBcrted  in  FatUemeiita  of  tba  Ban|^iad :  i^lfld, 
tbit  ibeac  luC  words  did  not  autboriie  iHb  iaseriion 
of  >  power  10  cbarge  Kitb  portioDi.  Higginuin  t. 
Baratbii,iS.kS.5l6. 

Power  in  a  marriggo  lettlemenl  lo  grant  to  a  vrifa 
any  BU4aal  auni  of  money  or  jearly  riHt-chargi,  lo 
U  tat-jTti,and  wilhonl  any  il^rJiicIinii,  aniiro  ki  iiiu- 
ing  eut  nfnBd  chargiabU  nptn  landi  in  Inland,  so 
that  sucli  renC-cbarge  do  not  exceed  in  the  wbole 
tlie  yearl;  >um  of  30001.  of  l<iic/ul  monfi)  uf  Great 
ftnlaia:  Held,  tb at  a  rent-cbai^a  appoiote'd  under 
and  in  tbe  wards  of  tbis  power,  ia  payable  in  Ireland, 
in  tbe  canency  of  Enftlind  ;  but  that  [be  appointsa 
ii  not  entitled  (o  liare  tbe  aum  transmilted  to  Eng- 
land free  of  tbe  cbareeof  eonreyani^eand  eiehaoge, 
properly  ao  called. 

In  tbecawofaaimple  charge  of  300Uf.  on  lands 
itract,  tbe  doinicile  of  the  parlies 
for  pajmenl,  and  other  circum- 


n  1,  Ibe  plac< 
a  toielil 


ate  as  that  al 
lie  tbe  rule 
Tbe  power 

of  docisi. 
lo  chargi 
of  Great 

td,  tbe  ii 

>  iriab  : 

Britain, 

batitUneee 
luat  be  paid 
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irecting: 

1  itself m 


0  be  paid  in  Lin- 
le  Court  can  only  decide  Ihal  the 
power  ia  Hell  executed,  ao  far  aa  it  chains  on  the 
lands  Daum  of  30001.  lawful  money  of  Great  Britun. 

By  (lie  appointment  30O0I.  of  lawful  money  of 
Great  Brilaiu  is  given  accotdiug  to  the  power;  and 
such  a  provision,  from  ibo  eipreaaions  and  ibe 
whole  fmmo  of  the  contract,  stems  to  havs  been 
contemplated  by  the  parties.  LantdoKnc  g.  t^nt- 
domir.  1  Bligli.  78— gi. 

By  a  marriage  aottlemcnl,  containing  the 


lo  dispoie  of  the  suna  in  aucb  manner  awl  I 
ulea  and  purpos>>i  is  he  aliould  think  propw. 
husband  {donee  of  the  power)  vftai  Uie  death 
falher,  wben  he  was  in  posseiaioa  under  du 
of  the  setllement,  by  a  deed  of  revocation,  pi 
ing  to  be  an  oxecutioo  of  the  power,  and  t 
ibat  certain  lands  therein  specified  then  prod 
clear  yearly  rent  of  300i.  or  tbeirabaul.  nvol 

pointed  the  same  in  trust  for  bim  (the  doai 
beira  and  assies ;  the  donee  died,  iodebtc 
amount  exceeding  Ibe  value  of  the  lands  ao* 
ed,  and  having  no  oiher  estate  or  effects. 
will,  duly  Bttealed.  and  reciting  hia  tiiJc  Bod 
Id  dispose  of  tlie  lands  BpcciGed  io  the  den 
vocation  and  appoinloient,  he  devised  la  i 
bis  right  and  interest  therein,  upon  trust  to 
BBioe,  snd  oct  of  tlie  putchsw-money  lo  \ 
debts,  &c.  Tbe  lands  revoked,  appointed  i 
vised,  except  a  very  imall  part,  to  the  vatni 
a  year,  were  not  (aa  recited  in  the  deed  of 
tion)  under  lease  at  the  time  of  the  nppoisln 
that  deed,  nor  at  tbe  date  of  the  will ;  but  u 
inftituted  on  behalf  of  creditors  and  lafn> 
cany  the  traata  of  the  will  into  eiecutioa. 
found  ind  reported  by  the  officer  of  the  Coo 
the  lands  so  appointed  and  devised  were  of  tli 
of  300/.  a  year.  By  ibn  decresin  that  auil.l 
was  established,  and  the  relocation  nod  *fpA 
held  valid  ;  and,  npon  appeal  lo  llio  House  a 
against  the  decree,  it  was  held,  (hat  tbe  poa 
nghlly  applied  to  tbe  aabject,  and  thai  lite  >| 
mcnt  waa  well  executed.     LiiiuiiJ  t.  HbIL 


■of  sale  j 


Jac.  189. 

Where  ir 
of  ails 


e  death  of  t 


it  by  a 


ixcbange 


r  a  settlement  ban 
rested  in  them,  th 
I  eicbange  wi 


lU 


for  life  of  the  settled  e 
exercise  of  auch  a  power,  it  waa  declaied  & 
BsmtesbouldYeilin  Ibe  vendee;  tlia  pnrtlma 
made  in  the  name  of  a  trustee,  an  ippcinln 
the  trustee,  in  iruat  for  tbe  vendee,  was  bold : 
of    Ibe   poirer.     lleicard  v.   JJac 


Anet 


te  being  devised  tc 


to  sell  the  same,  and  layout  the   proceed! 

purchase  of  olbe't  lands,'  lo  be  settled  to  tli 

uses,  and  with  power,  for  the  purpowi  ofaui 

to  revoke  the  original  uses,~the  tni<te<»  a 

and  (ucb  part  of  the  premiaes  conveyed,  '■  as  aball 

such  uacB.  conveyed  the  land  to  n  pnrcbisi 
received  the  purchase-money  for  it,  nni!  .jipli 

by  virtue  of  any  one  or  morerease  or  leases,  whereon 

the  whole  shall  be  reserved,  Itc.  so  as  there  shall 

life  without  impeachment  of  wn-i 

not  at  the  tinio  of  auch  revocation  beleoa  than  twenty 
The  clause  of  Che  leltlcmcnt  conferring  the  power 

timber  growing  on  such  land,  and  ■■ 

chase-money  for  it,  lo  his  own   u- 

tenant  for  life,  requiring  an  estate  to  ijc  noM 

concluded  with  a  declaratiou,  that  it  waa  the  Inie 

such  a  power  of  sale,  baring  in  such  case  a  qi 

intent  and  meaning  of  the  partiea  that  the  husband 

interest  onlv  in  the  timber,  such  powers  ■< 

should  ot  any  time  during  bis  life,  after  he  al.culd 

well  executed,  and  the  uaei  not  revolted.   C^i 

come  into  and  b«  in  the  artual  poaseaaion  of  the 

V.  riulmi,4LBW  J.  C.P. -tl,  t.  0.3  Bing.  10 

premises  (aettlod),  have  absolute  power  and  domi- 

1(1 B.  Mo,  e4fi. 

nion  over  so  mncb  thereof  a.  should  be  of  the  clesr 

Davise  by  leststor  of  certain  uum  In  pai 

yaarty  value  of  3001.  alorling,  and  be  at  full  liberty 

tmsteca  for  a  torm,  with  power  U>  i»iao  moi 

POWER— (CbMCTftOCTION   AND   EXECUTION). 


395 


nie  or  mortpcpo,  md  alto  the  reaidtto  of  bis  ettafM 
to  fenoral  tmsloes ;  and  afUr  reciting,  that  certain 
eaiatcs  bad  deaoended  to  him,  he  empowered  "  hia 
•aid  truateea"  to  aell,  &c.  all  or  anj  portion  of  the 
said  esiatea:  Held,  tiiat  a  coDve/anee  by  lease  and 
releaae  of  the  eatatea  by  the  latter  trasteea  alone, 
uraa  «  good  execatioo  of  tbe  power  for  aale.  Smith 
T.  Leigh,  6  B.  Mo.  914. 

Where  the  trastees  of  lands  in  strict  aettlement 
haiFO  a  power  to  aell,  with  the  oonaeot  of  the  tenant 
for  life,  n  aale  by  the  trustees  to  Ae  tenant  lor  life 
will  be  good. 

Uader  a  will,  directing  the  aale  and  division  of 
real  and  personal  property,  the  executor's  power  to 
do  ao  will  be  implied.    Tyldm  y.  Hyde,  2  8.  &  S. 


Where  a  power  of  appointment  was  vested  in  a 
•aoutoi  over  freehold  and  copyhold  eatates,  and  he, 
being  aeiaed  of  other  freehold  eatates,  devised  all 
bis  freehold  and  copyhold  eatates  without  reference 
to  the  power;  it  was  determined,  an  execution  of 
tlM  power  as  to  the  copyhold  estates,  but  not  as  to 
the  freeholds.     Lewis  v.  LewtUyn,  1  Tarn.  104. 

Where  a  testatrix,  being  seiaed  of  one  undivided 
■oiolji  of  an  estate  in  the  county  of  S,  and  having 
a  power  of  diaposiog  of  the  other  undivided  moiety, 
aaid  of  which  power  abe  beraelf  Was  the  creatrix, 
devioed  all  her  freehold  estate  in  the  county  of  S  to 
har  nophew,  I  R,  on  condition  that,  out  of  the  rents 
Ihevoor,  be  should  from  time  to  time  keep  such  estate 
in  proper  and  tenantable  repair :  Held,  that  this  de- 
vise waa  a  aufficient  execution  of  the  power,  and 
that  both  Btoietiea  paaaed  under  it  to  the  nephew  of 
die  toalatriz.  Doe  d,  Nowell  v.  Roakt,  3  Law  J. 
CJ*.  82,  a.  c  2  Bing.  497.  Overruled  [in  error], 
4  Lafw  i.  K.B.  171,  a.  o.  5  B.  &  C.  720,  a.  o.  8  D. 
&  R.  514. 

A  perate  baring  power  to  dispose  of  personal 

eatole,  and  also  of  certain  lands,  gives,  by  a  will 

referring  to  her  power,  the  lands  to  A,  and  all  she 

■Hgbtdie  poaseaaed  of:  Held,  that  A  took  only  an 

ite  for  life  in  the  landa.    Monk  v.  Mawdttey,  5 

J.  Chanc.  149,  s.  c.  1  Sim.  286. 
A  lealator  makea  a  general  devise  of  all  his  landa 
■lae  pariahea :  in  five  of  them  he  had  only  landa 
xtt  fee ;  in  three  otfaera  he  had  onl^  lands  over  which 
ka  had  a  power  of  appointment ;  in  the  other  be  bad 
laaKia  in  fee,  and  alao  landa  over  which  hia  power 
ded :  all  the  lands  pass  by  his  will,  except  the 
in  4be  latter  pariah  which  were  subject  to  his 
r.  Niflpicr  V.  JViopier,  5  Law  J.  Chanc  65,  s.  c. 
a  Sia.f8. 

A,  being  entitled  to  two  freehold  houses,  and 
iMnag  a  power  of  appointment  over  certain  lands, 
^ad  Boney  to  be  laid  out  in  landa,  the  aame,  in  de- 
salt of  appointment,  to  go  over,  by  her  will  devises 
**  all  and  every  her  frsehold  messuages,  lands,  tens- 
■MDta,  and  bereditamenta,"  to  trustees  for  sale: 
•Held,  that  the  twofreeboldhouseswere  sufficient  to 
tf^tiafy  tbe  words  of  tbe  will,  and  tbat  tbe  power  of 
*PpoiBtBMnt  vraa  not  executed.  Hottt  v.  Blackman, 
6  Mad.  190. 

.  A  power  to  appoint  to  a  purchaser  is  well  exer- 
^••d  by  appointing  to  trustees  for  a  purchaser. 
j^^^^d  T.  Dueane,  1  Law  J.  Chanc.  85,  a.  c.  1 

.^''Nit^e— That  under  a  power  to  appoint  to  tbe 
'^  of  tbe  body  of  A  after  his  decease,  an  appoints 


ment  to  an  only  child,  before  others  bom,  ia  effeo* 
tual. 

Whether,  under  a  power,  a  deed  executed  by  the 
father  and  the  eldest  aon,  to  make  a  tenant  to  the 
praeipe  to  suffer  a  recovery,  would  operate  as  an 
appointment — Qu^rv.  Jeuonv,  Wright,  t  Bligh,  2. 
Power  to  appoint  amongat  teatator's  praaentor 
future  grandchildren,  or  tlieir  reapective  iasaea,  does 
not  authoriae  the  donee  to  exolnde  the  children  of  a 
deceaaed  grandchild,  who  were  liying  at  thedonee'a 
death.     Garthvmite  v.  Rahiuton,  2  Sim.  43. 

An  appointment,  limiting  an  eatateto  a  aon  in  fee, 
and  in  case  he  dies  before  twenty>one,  end  withoQt 
issue,  over  to  another,  is  not  supported  by  the 
powers  in  a  aettlement  whereby  a  wife  is  entitled, 
if  there  should  be  issue,  to  distribute  the  eatates 
amongst  them  at  her  owri  diacretion,  and,  in  default 
of  iaaue,  to  deviaa  the  aame  to  whomaoever  abe  abaJl 
appoint.   Doe  d.  Broitfumith  v.  Denny,  1  Ken.  280* 
A  power  to  appoint  is  not  an  authority  to  convey; 
therefore,  where  lands  were  limited  by  deed  to  the 
use  of  such  persons  as  others  should  appoint,  and 
they  made  an  inatrament  which  amonatsd  to  a  oon^ 
veyance :  It  waa  holden  to  pass  no  right  to  the 
grantee.     Wynve  v.  GHffitkt,  4  Law  J.  C.P.  27, 
s.  0.  3  Bing.  179.  s.  c.  10  B.  Mo.  592,  s.  o.  5  B.  & 
C.  929,  a.  c.  8  D.  &  R.  471. 

A  power  to  bj  executed  by  a  will  signed  and  pnb« 
liabed  in  tbe  presence  of,  and  attested  by  two  ere* 
diUe  witnesses,  is  not  well  executed  by  a  will  signed 
by  the  donee,  and  thus  attested — '*  Witneaa  A  B, 
C  D,  and  E  F."  Stmnhopi  v.  Kerr,  2  Law  J.  Chane. 
166,  a.  0.  2  S.  &  S.  37. 

An  instrument  which  is  relied  on  to  aliew  the 
execution  of  a  power,  most  either  expressly  refer  to 
the  power,  or  be  so  cleariy  referable  to  it  by  extrin- 
iio  circumstances,  aa  to  have  no  efiect  whatever, 
except  as  sn  execution  of  the  power.  If,  for  ia« 
stance,  the  instrument  be  a  will,  and  its  language 
can  be  satisfied  by  reference  to  any  property  or  any 
interest  whatsoever,  not  the  aobject  of  the  power,  it 
aball  be  held  to  apply  to  that  property,  or  that  in* 
tereet,  and  not  to  the  subject  of  the  power.  Even  if 
it  should  appear  tbat  the  testator  really  intended  to 

Cthe  beneficial  interest  in  tbe  subieet-matter, 
intended  to  pass  it  by  devise,  and  believed  it 
would  so  pass ;  yet,  as  he  would  then  be  endea- 
vouring to  effect  his  intention  by  devise,  and  not  to 
execute  his  power,  nothing  will  pass  by  tbe  devise) 
because  the  power  itself  remaius  unexecuted,  even 
by  intention.  Thus,  where  a  testatrix  had  one 
moiety  of  an  estate  in  fee,  and  the  other  with  a 
power  of  appointment  created  by  beraelf,  and  held 
tbe  whole  for  aome  years  preyioua  to  her  death,  and 
then  deviaed  the  whole  by  general  deacription, — not 
referring  to  her  power  of  appointment,  and,  in  all 
probability,  thinking  abe  could  pass  the  whole  by 
devise :   yet,  it  was  held,  that  only  one  OMiety 

Sassed  ;  tbe  power  not  being  executed,  and  there 
sing  no  apparent  intention  to  execute  it  as  a  power. 
Denn  d.  Nowell  v.  Roahe,  4  Law  J.  K.K  271,  a.  e. 
5  B.  &  C.  721,  a.  c.  8  D.  ft  R.  514. 

A  having  a  power  te  appoint  br  will  certain  funds, 
in  auch  manner  as  he  should  think  fit,  he,  by  hie 
will,  executed  and  atteated  as  required  by  the 
power,  givea  and  bequeaths  to  his  relations  sums  of 
money,  amounting  in  the  whole  to  preciaely  the  sum 
of  which  he  had  the  power  to  diapoee,  bat  witbott 


1,1  Jm.  tss. 

'  by  act  of  pir- 

DDt  BiceodiDg 

ihaulil  be 


«,k  Uw  •»>«•  t-  ""rre,!,  p.y.blo  dunng  [he 
i^,U*«««  «(  IK.  Wrm  .»d  -UW  tlierBby  lo  b« 
...i,J.  lk»  bMl  >u<l  PiMt  Iworliciil  vwrly  rent  or 
, ,  ...  ,  l-WI  •nli»  Mill"  h-tutC '"'"P""  I'"'?- 7  "=''■ 
.i  I      XU  tMJtnt  for  lif*.  in  «)n«qneii«a  of  one 


leuei  nsctTsil  i  i 

Bcond  leMrird  ooly  1«)(.  Bj  • 
id  lenas.  ttie  tenani  wubnunil  im 
cilher  before  die  eipinliaa  of  tlie  t^rin  gna 
tbe  Gnt  leiae,  oi  witbiti  ibc  Brst  ypti  of  tb 
grBnlrdbf  (he  second.  SrmbU,  AlIboDgfa  lb 
reHrTed  bv  two  leuee  migbl  be  Ihe  noal  bo 
beEneea  Ibe  leuor  and  Unce.  yn  they  mr* 
between  the  tenuit  for  life  *ud  tlie  isrsniiHii 
tbeicfore  tbe  tecond  leue  wu  inrilid.  j 
StUlm  T.    Httvry,  !  D.  &  R.  ^89,  i.  D.  1  B 

in  l!Oa,  Uod*  ■»« 
lo  li  for  life,  nai 
maiader  to  tbe  ht 
aT  A,  rnnainderio  the  ligbt  bein  of  A,  wit 
te  A  and  B  lucceuiFely ,  ■■  to  giant  Immi  I 
afin7p«rtDftiier 

tnr.  irilbout  fine  to  be  lAta  fat  «i 
Icoe  ;  nicb  leiie  not  lo  be  of  in 
|diBl>iioa  acies,  at  the  beii  rent,  oitb  eo 
b*  in  aucfa  leaus  focbuildiog/'Aic. 

Ib  17IG  A  graDIi  to  P  (nnder  vboin  iJic 
l>Bi  diiiBi)  tbree  leuee.  tbe  Snt  two  bi 
>  and  gardens,  togftber  wilb  sLt  nli 
to  eacbi  the  third  luH  beiag  of  a 
nnlen,  and  tbne  acns ;  oed  all  tlirn  leun 
Kirlbrre  liTea,  with  a  covenant  for  tenewalon 

Ufa.  on  paving  41,,  and,  in  ceie  of  aeglect,I« 
the  ngbt  of  renewal. 

Id  17 jo,  a  aew  letilemeot  u  made,  hy  oi 

Und>  are  limiied  Id  A  for  life,  remainder  U 
•□D  of  B  (deceimd).  foilife,  remainder  toll 
of  C,  remiiBdec  to  UTeial  brotben  of  C  6* 
euecession,  aud  ibeii 
men! ;    temiinder  lo  tbe  right  bein 
power  to  A   to  grant  leaiea  for  ibree  1 
able  for  etrr.  of  my  boose  and  ipinlen 
of  B,  wilb  leu  acres  of  land,  ftc.  ai 
power  to  C,  and  bis  brother!  .  .    . 

Boy  plel  for  a  bouse  lod  garden,  with  ten  M 
In  1735  Ibe  tliird  of  iba  lensei  panted  ii 
<d  by  A  aecoidisg  to  the  roTeneoi 
date  of  ibis  renewal,  boea  of  tbe  land  wer 
C,  being  in  poaseanou  upon  the  dcalh  of 


idan  ActofPaiUa 
ledloClbrlif.' 
lo  tbe  iitue  o 
right  beira  of  C. 
■uance  of  tlie  artieli 
CaDd~W,aeTerallyin 

3ic.,  ud  an^i 
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Ib  1779,  by  deed  and  reoovefy,  the  lands  wm 
limited,  in  defmalt  of  ipiiointment,  to  W  for  life,  re- 
Btinder  to  L  (the  respondent  in  the  appeal)  in 
fee. 

lo  1786,  W,  the  tenant  for  life  named  in  the  pre- 
cadiag  settlement,  renewed  all  the  leases  hj  deeds 
porportiog  to  he  executed  in  pursuance  of  the  goto- 
naot  for  renewal,  reciting  the  original  leases  of  1726 ; 
sod  that  the  leases  had  been  frequently  renewed ; 
and  containing  covenants  for  renewal  as  in  the  ori- 
l^nal  leases. 

Further  renewals  to  the  same  effect,  and  in  the 
same  form,  were  executed  by  W  in  1790. 

W  died  in  1791,  when  the  fee  rested  in  the  re- 
spondent. It  did  not  appear,  by  direct  proof  or 
otherwise,  than  by  the  recitals  in  the  deeds  of  1786, 
that  any  renewal  had  been  made  between  1735  and 
1786 :  the  rents  reserved  upon  the  leases  were  from 
time  to  time,  and  up. to  1807,  paid  to  and  received 
by  the  owners  of  the  lands  for  the  time  being,  in- 
ehtding  the  rapwt^ent. 

In  1807,  two  of  the  euiui  qut  viet  being  dead, 
application  was  made  to  the  respondent  for  renewal, 
and  upon  refasal,  a  bill  was  filed  in  Chancery 
to  compel  a  apecific  performance  of  the  covenant  to 
grant  renewals.  The  bill  was  dismissed  wiibont 
costs,  and  on  appeal  the  judgment  was  sffirmed,  on 
the  ground  (sembU)  that  the  leases  were  not  wmr- 
Tsnted  by  the  power.  Wggint  v.  Rosm,  S  Bligh, 
113. 

Where  a  testator,  by  his  will,  gives  a  power  to 
Itftsach  part  of  premises  as  had  been  usually  granted 
or  demised,  and  were  then  in  lease  for  any  term  of 
years,  determinable  on  lives,  to  any  persons  for  the 
uke  terms,  and  in  like  manner,  and  under  the  like 
rents,  services  and  conditions,  as  the  same  had  been 
1lsua]^Jr  granted,  and  the  residue  of  the  same  premises 
unto  any  person,  for  any  terms  of  years  not  exceed- 
ing twenty-one  yesrs  in  possession,  at  the  best  rent 
that  coold  be  ressonably  obtained  for  the  same,  so 
as  that  no  such  demise  or  lease  should  be  msde  dis- 
punishable of  waste,  nor  without,  a  condition  of  re- 
entry on  non-payment  of  the  rent  or  service  thereby 
reserved,  snd  so  as  each  lessee  should  execute  a 
coanterpart  of  his  lesse :  It  was  held,  thst  a  lease 
made  under  this  power,  of  lands  which  were  leased 
St  the  time  of  the  creation  of  the  power,  and  the 
second  lease  accurately  followed  the  terms  of  the 
lormer  lease  of  the  same  land,  was  well  executed 
mider  this  power,  though  the  second  lease  did  not 
eoDtain  a  clause  of  re-entry.  Doe  d,  BUgh  v.  Col- 
mmn,  1  Bing.  28,  s.  o.  7  B.  Mo.  271. 

A  power  of  leasing  for  years,  required  the  inser- 
tion in  the  leases  of  s  clause  of  re-entry,  if  the  rent 
should  remain  unpaid  for  twenty-one  days  sfter  it 
becAie  due,  snd  the  leases  were  afterwards  made  with 
m  power  of  re-entry,  if  the  rent  should  remain  nn- 
psid  for  twen^-one  days,  and  no  sufficient  distress 
coold  be  obtained :  Held,  that  such  leases  were  good 
and  valid,  and  might  be  supported  as  consistent 
with  the  power.  TanhervilU  v.  Wingfield,  5  B. 
ASo«  M6,  n. 

S  M,  being  seised,  &o.in  fee  of  lands,  &o.,  devised 
the  lands,  &o.  to  his  dsugbter,  L  B  for  life,  with 
xietnsioden  over ;  with  a  power  to  her,  in  considera- 
tion of  marriage,  either  before  or  after  marriage,  of  re- 
wocstion  and  appointmenL  B  M  died  seised,  without 
altering  his  will,  leaving  his  daughter  L  B  seised 


of  the  lands,  &c.  for  life,  with  the  power  before 
mentioned. 

L  B  intermarried  with  6  V  V. 
Before  the  marriage,  L  B,  being  seised  as  afore- 
said, by  deed,  in  conformity  wi(h  the  power  in  the 
will  of  B  M  and  in  consideration  of  the  marriage, 
revoked  the  uses  and  devises  contained  in  the  will, 
and  appointed  and  limited  the  lands,  &c.  to  F  Earl 
of  G  and  C  M,  and  their  heirs,  in  trust,  to  bold  the 
same  to  che  uses  before  limited,  until  after  the  mar- 
riage, and  then  to  the  use  of  G  V  V  for  life ;  remain- 
der to  L  B  (the  grantor)  for  life ;  remainder  to  pre- 
serve  &c  ;  and  after  the  decease  of  the  survivor  of 
them  to  divers  other  uses,  for  the  benefit  of  tbeir 
issue  ;  and  in  default  of  isane,  to  the  use  of  the  will 
of  L  B  ;  and  in  the  mean  time,  to  the  use  of  L  B, 
her  heirs  and  assigns. 

In  the  deed  was  contained  a  leasing  power  to  and 
for  G  y  V  and  L  B  from  time  to  time  during  their 
respective  lives,  when,  snd  as  they  should  respec- 
tively be  in  possession  of  the  lands,  &a  by  inden- 
ture or  indentures,  under  their  respective  hsnds  and 
seals,  attested  by  two  or  more  credible  witnesses, 
to  demise  such  parts  of  the  Isnds,  &c.  as  now  are 
lessed  for  lives,  or  for  years  determinable  on  lives, 
in  possession  or  reversion,  for  lives,  or  for  any  num- 
ber of  years  determinable  on  lives,  so  ss  there  be  not 
any  gpreater  estate  or  interestsubsistingat  any  one  time 
than  what  will  wear  out  or  be  determinable  on  the 
dropping  of  three  lives,  and  to  as  on  every  such  lease 
there  be  reserved  and  made  payable,  during  the  con- 
tinuance of  the  estates  snd  interests,  thereby  to  be 
demised,  lessed,  or  granted  respectively,  the  an- 
cient and  aoimstamed  duties  and  serviee$,  or  Hkore,  or 
as  great  or  beneficial  rents,  duties  and  services,  or  more, 
as  now  are,  or  at  thi  time  ofdemiang  or  granting  the 
premises  so  to  bedemised,  leased,  or  granted  respectively, 
were  reserved  or  made  payable  for  the  same  premises 
respectively,  or  a  iust  proportion,    &c.   (except 
heriots,  &c.)  all  such  rents,  duties,  and  services  re- 
spectively, to  be  incident  to  snd  to  go  along  with  the 
reversion  and  remainder  of  the  same  premises  ex- 
pectant on  the  determination  of  the  respective  de- 
mises, &c.  and  so  as  there  be  contained  in  every  such 
leaseapower  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved,  and  so  as,  6lc.  &c.  ;  snd  also 
by  indfenture  under  hand  and  seal,  attested  ss  afore- 
ssid,  to  demise  all  or  any  of  the  lands,  &c.  for  any 
term  absolute,  not  exceeding  twenty-one  yeara,  to 
take  effect  in  possteion,  &c.  so  as  upon  every  such 
lease  there  be  reserved,  during  the  contiiAiance  of 
such  lean,  so  much  or  ss  great  and  beneficial  yearly 
and  other  rent,  and  services  proportion  ably,  as  now 
is  paid,  or  the  best  snd  most  improved  yearly  rent, 
&c.,  without  taking  any  fine,  premium  or  forefpft, 
&c. ;  and  so  as  in  every  such  lesse  for  sny  term  of 
years  sbsoluts  respectively,  there  be  contained  a 
clause  of  re-entry  in  ease  the  rent  or  rentt  thereupon  to 
be  reserved  be  behind  or  unpaid  by  the  space  of  twenty- 
eight  days  after  the  timet  thereby  respectively  appointed 
for  payment  thereof :  and  also  by  indenture  under 
hand  and  seal,  attested  ss  aforesaid,  to  demise  the 
lands,  &C.  wherein  any  mine,  &c. 

On  the  5th  of  September,  180S,  G  V  V  being 
seised  of  the  lends  for  life,  by  sn  indenture  of  lease, 
in  consideration  of  &c.,  let  premises  part  of  the 
lands,  in  settlement,  which  bsd  been  snd  wore  then 
under  a  lease  for  years  determinable  on  lives,  to  C  S 


yeira.  ifCS,  tl  S  and  1  S,ort 
III  w  long;  lice,  yiolding,  &c.  the  joai 
.(  Micbudinas  nnd  LaJy-diy,  and  o 


■a  Sic. 


iloffl.  ai 


lafif  tl 


5  1).  Mo.  sat,  1.  e.  V  B.  &  B.  47S. 

G  H,  a  (enanl  for  lifa  id  a  marriara  MlUeineDt,  ii 
tbarebj  empowared  lo  make  laasaa  torliwa  of  laada 


Thai 


oflr 


J  HshDuld.hymongagin^ 
,11  or  any  Ji'tl  of  the  land*,  or  in  su/  o(b«r  maoner 
)  ahnulil  lUiitk  fit.  TaiM  anj  aum  of  moasf  not  ex- 


le  payment  of  a  proporlioD,  / 
lor  ibe  paj-oistn  of  ibo  yearly  rer' 
pcrfonnante  of  the  duliaa,  Kv..  ■ 
"lbuliril>hDuldlia|tpeii*lwij[inK!  during  the  eaule 
Iheiuby  gnulod  that  iJuna'ul  vmrly  ml  nr  (um  bJH. 

priiffHflfi  Iherrbg  Tnrrvrd.ur  arrif  |jut  ibtivof,  iAphU 
b«  hthipJ,  nofHtid,  ar  burfiMa,  tk  pari  ar  m  aJi.  bv  lAf 
^aei  bJ'  JiJItea  ilnyi  nwit  Dvar  or  after  auy  or  niher 
oflha  iliya  or  limai  wliareaE  or  wIiereupoB  the  same 
ou^hl  lo  be  poid.  done,  or  pcrfurmad  ai  aforvsud, 

had  aiiiJ  lalm  upmi  ilu  laid'  tirmuo,  Kbereby  Ifae 
name  and  all  atriHingea  thereof,  if  any  bs,  mav  he 
fully  ruiat'd,  k'tieJ,  and  paid,  &c. ;  or  irony  de'lanlt 
should  be  mads  in  the  pnymeol  or  parfonuance  of 
nil  or  nny  of  the  reHrriiions,  oonenanla  and  igne- 
monia,  tli*reiulii<J()re  coutaiiu-d,  that  then  and  from 
tbcncrfonh,  in  all  or  any  or  either  of  thr  caid  ewej, 
it  aliould  ba  luoful  to  end  for  the  aaid  G  V  V,  hU 
lieiii  and  na>i(;Di.  and  the  person  and  perrans  to 
whom  the  frrehold  or  inheritance  of  tJia  premiiea 
ahouUI  betoiii",  into  the  premim,  &o.  to  w-eolar, 
•ad  the  aimo  to  liate,  hold ,  retain,  poaaeai  and  enjoy, 
•■  in  bid  and  tlieii  former  estate,"  &a. 

After  tliD  death  of  the  tooaala  for  life,  upon  a 
trial  in  pJMtmont  by  the  (jranteea  of  die  daviaee  un- 
der th<  nill  of  L  M  againatthepartieaboldiiig  under 
IbJa  demise,  it  was  found  by  special  rerdici,  that  Ibe 
rSDU,  duiiea,  reienaiions,  and  payments  reserred 

nanti  and  power  of  lo-entry  thnrein  oantained  at 
Ibe  time  of  Binking  the  iuilenture,  sere  ancient  and 
acuuatomud.  anil  ihao  wero  D>  great  and  beneGriat, 
as  ant  which  at  the  lime  of  making  the  deed,  or  at 
my  lima  Ibereuflerirere  or  had  beun  renrred  in 
raipect  of  the  premiaas  demiaed  :  aad  that  tlw  osHal 
and  itccuslomBd  form  of  teases  of  tlieaa  tale,  contained 
in  the  aeltloaient  for  lues  or  years  ileterminible  on 
li<ru,  at  well  prior  as  aubaequent  lo  that  aetilement. 

10  that  in  tlie  indenture  of  demise  in  qui-atioo. 

Held,  affirming  a  judgment  of  the  Kind's  booch. 
and  rererain^  a  judgment  of  the  Kiclequei  Cham- 
ber, Ibut  the  erideDce  from  the  foimer  leasei  irai 
properly  admitted  and  introduced  into  the  speoial 
Teidict:  and  tlmt  the  lease  in  qoeilion.  according 
nreyaacen,  was  by  implii 


)  Power! — REVocjitloji). 

landj  in  settlement,  opon  ■  leaw  lo 
grant  and  a  moipl  expresuiig  Ihit 
raised  under  the  power  and  couentu 
.WUOl.,  were  diitr  la^iateted. 

Before  and  at  the  date  of  tfaii  gnat,  V  W  •«! 
solicitor  of  G  H,  who  w»  inrolied  inlilijiliiBI 

Tbe  rent  vitb  the  pramiuD,  islMlUut  ■'  6  ; 
*nt..  was  coniidtmbly  shonolttesimiliiliii 

Upon  a  bill  by  tbe  lonanl  in  nMiminilat  iiiu 


solici 


r  (ram  hia 


lay ,  but  raid  u  nbUi»J  t 
It  in  cimmttincet  uf  xri 
aer-valui.    IT-dr.  H«F 


raasmenl  and 

S  Bligh,  470. 

A  loaaa  granted  under  a  iwwer  byi 

life,  aiceediug  tbe  Uoiila  of  tb«  power,  i 

valid  by  a  renewal  under  s  new  •sit* 

tenunl  fi.>r  lifu  >tt«r  a  lopseof  sixlyynr 
1  bwn  freqaBar"-  - 
eired  upon  lb- 

irwed  leospB  bad  been  tMinTed  by  the  m 
an  in  foe  forsiilaen  years,  aftnbuiaww"" 
ponesaion.     N'».-a.  t.  ]?«.r,  5  Blifh,  III- 
Leases  made  by  deriaees  in  tru«t.(iul»«'«1 

Fonfonnitywitb  Ute  power  gnnled  thamaflM 

eof 

A  Ticsr  and  mirymeu  hiring,  oid««  ■■ 
pnrliuneot,  >  power  of  leasioE  Isuii  Weap 
the  >jc*rmg«  ft 
ranis— a  lesae  for  999 


eqaitr.  and  wiirnol  he  emtllBii  jj 
<yean  will  net  ^wiU 


iciple  applj 


,  tytr 


of  chiritiea.     AitartKy  Oineral  t.  Win.  1 

Under  a  marriage  •eltlemeni  of  the  wtft"' 
petty,  Ibe  bushind  had  a  power  to  grasl  li"" 
twenty-one  years.  He  iranted  one  (  *^"- 
yeam.     Tie  wife,  after  '       ■      •    - 

ind  deseribod  the  pnnnisi , 

of  that  lessee.  lu  an  actifm  of  ejeclinnl.bre 
br  (be  purchtser  (o  recoTor  poaseaiim.  ibt 
held,  that,  Ibe  lease  bring  void,  and  the  d««n| 


LB  dsaei,  sold  iba  m 


s  appointment  is  not  annulW  by  ^'  1" 
dealing  with  the  fund  without  refenuce  la  <k> 
pointmenl  Constraotinn  of  tlieMlb  (jFo.5,e> 
/f.>UfAdiiiir.  Siwfyf,  6  LawJ.  Cbane.fiTI. 

Au  suLhoriljr,  coupled  with  an  inwiert"''" 

no  interest  is  created,  if  an  act  is  iff  It  •' 
parson  in  obedience  to  iL  But  where  mMu 
these  (sets  siisls,  iba  appointee  (nayr«rot(«i 
autboritT  at  anv  time.  C>^fn1  v.  Mnw.  <  M 
C.P.  99,  a.  c.  tBiBg,  7,  s.  e.  9  B.  Mo.  SI. 
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(E)   How   DBBTROYED. 

A  teDsnt  for  life  of  a  trust- fond  haring  a  power 
of  ippoiDtment  of  a  part  of  the  fund,  can  bind  the 
fimd  or  himself  by  a  covenant  so  as  to  deprive  himself 
of  the  power  of  appointment.  Noel  ▼•  Henley,  1 
M'C]el.&  Y.SOf. 

Whether  a  power,  nnder  which  all  children  hare 
interest,  can  be  destroyed  by  forfeiture — Qu^re, 
Jeaon  v.  Wright,  t  Bligb,  9. 

A  power  for  the  benefit  of  children — semble,  cannot 
be  forfeited  or  destrojed.  Jesson  y.  Wright,  9  Bligb, 
15. 

A  power  of  appointment  given  bj  will  to  the 
donee  to  appoint,  after  the  death  of  a  devisee,  for 
Kfo,  "  to  the  use  of  such  obild  or  children,  and  for 
such  estate  or  estates,  and  in  such  shares  and  pro- 
portions, manner  and  form  as  the  donee  by  deed  or 
will  shall  limit  and  appoint,  or  give  and  devise  the 
same,"  and,  in  default  of  appointment,  to  tbechil- 
dren  of  the  devisee,  eqnallybetween  tbem — is  well 
ezeoQted  by  an  exclusive  appointment  (by  deed)  to 
one  of  tbe  objects  of  the  power  or  fee  ;  and  that  ap- 
pointment is  not  avoided  by  a  deed  of  settlement 
msde  simost  Immediately  after  by  tbe  appointee  (in 
consequence  of  a  previous  agreement  between  bun 
and  the  appointor,)  conveying  the  property  to 
tnutees  to  the  use  of  himself  for  life,  with  remainder 
to  hiB  children  (not  objects  of  the  power,)  in  fee, 
with  sn  ultimate  remainder  to  himself  in  fee.  Tucker 
V.  SanMr,  1  M'Clel.  4?4,  8.  c.  IS  Price,  608. 

Lands  had  been  settled,  subject  to  a  power  of 
sale  in  trustees,  with  the  consent  of  the  tenant 
for  life ;  and  afterwards  a  recovery  was  suffered,  in 
which  the  tenant  in  tail  under  the  settlement  was 
vonohed,  and  by  the  recovery  deed,  it  was  agreed 
thst  the  recovery  should  enure  in  confirmation  of 
the  estates  created  by  the  settlement,  which  were 
antecedent  to  the  estate  tail,  and  in  confirmation  of 
the  powers  annexed  to  those  estates  and  subject 
thereto,  to  such  uses  as  the  tenant  for  life  and  tenant 
in  tail  ahould  appoint.  The  tenant  for  life  and 
tenant  in  tail  afterwards  exercised  their  power  of 
appointment,  and  the  trustees  concurred  with  them 
in  a  conveyance  of  the  lands,  and  they  thereby 
created  new  powers  of  sale :  Held,  that  the  power 
of  sale  in  tbe  original  settlement  was  not  destroyed. 
Beper  y.  Halifax,  8  Taunt.  845. 

(F)  Defective  Execution,  where  aided. 

Where  money,  which  under  a  power  in  a  will  was 
directed  to  be  raised  by  tbe  sale  of  an  estate,  and 
to  be  invested  by  trustees,  with  the  consent  by  deed 
of  the  puty  interested,  was  invested  partly  in  1783, 
witboot  any  anch  consent  by  deed,  and  partly  in 
1806,  l>y  tbe  person  interested  himself,  the  trustee 
Aavi'og  become  non  composa,  and  an  act  of  parliament, 
reciting  tbese  investments,  appointed  a  new  trustee  : 
Held,  that  neither  the  act  nor  tbe  lapse  of  time  cured 
tbe  defect! re  execution  of  the  power,  as  againat  a 
writ  of /brmedon . 

The  issue  was,  whether  the  money  had  been  in- 
vested with  tbe  consent  of  tbe  cestui  fue  trust,  ac- 
cording to  the  directions  of  this  will:  Held,  that 
it  was  correct  to  direct  the  jury  to  consider,  whether 
it  had  been  invested  with  the  consent  of  the  cestui 
fti«  tmst  manifested  by  deed.  Cholmeley  v.  Paiton, 
6  Law  J.  C.P.  SIB,  s.  c.  5  Bing.  48,  s.  c.  t  M.  &  P. 
1«7. 


(G)  Non-Execution. 

A  power  to  appoint  the  proportions  in  which 
definite  objects  are  to  take,  impliedly  includes  a 
gift  to  them  in  default  of  appointment.  Kennedy  v. 
JTin^iton,  3  J.  &  W.  4S1. 

Testator  gave  a  legacy  to  his  daughter  for  life, 
with  a  power  to  appoint  the  principal,  to  take  effect 
after  her  death  ;  and  if  no  appointment,  then  to  A 
and  B.  The  daughter  died  in  the  lifetime  of  the 
testator:  Held,  that  A  and  B  took  immediately 
upon  the  testator's  death — tb^t  their  interest  was 
postponed  only  for  the  sake  of  the  daughter — and 
that  it  made  no  difference,  that  she  might  have 
defeated  the  gift  by  appointment  if  she  had  sur- 
vived the  testator,  aince  A  and  B  were  to  take  if  no 
appointment.     Chatteris  v.  Young,  6  Mad.  30. 


POWER  OF  ATTORNEY. 

A  partner  gave  his  son  a  power  of  attorney  "  to 
act  on  bis  behalf  in  dissolving  the  partnership,  with 
authority  to  appoint  any  other  person  as  he  might 
see  fit"  :  Held,  that  this  gave  the  son  power  to  sub- 
mit the  accounts  to  arbitration.  Henley  v.  Soper, 
6  Law  J.  K.B.  310,  s.  c.  8  B.  &  C.  16,  s.  c.  2  M.  & 
R.  153. 

It  is  incumbent  on  all  who  deal  with  persons  pro- 
fessing  to  act  under  powers  of  attorney,  to  see  that 
the  power  be  substantially  followed ;  and  at  their 
own  risk  to  notice  all  the  qudificalions  and  restric- 
tions of  the  power. 

Accordingly,  a  person  going  abroad  executed  a 
power  of  attorney  to  three  persons,  one  of  them 
being  his  wife,  appointing  them  to  act  as  well  in 
respect  of  his  trade  as  of  his  private  affairs.  By  a 
aubsequent  power,  executed  while  he  was  aboard, 
he  authorized  his  wife  to  act  on  bis  behalf,  giving 
her  very  extensive  powers  to  sell  acd  exchange 
lands,  and  "  to  accept  soch  bills  as  should  be  drawn 
or  charged  on  him  by  his  agentsor  correspondents,  at 
occasion  should  require."  At  this  time  be  was  con- 
nected in  extensive  mercantile  business  and  joint 
speculation  with  persons  residing  in  England.  The 
joint  creditors  at  that  time  becoming  urgent,  one  of 
tbe  firm  applied  to  tbe  wife,  who  was  acting  under 
the  power  of  attorney,  U>  accept  several  bills  for 
some  of  the  partnecahip  debts,  which  she  did.  Tbe 
bills  were  drawn  by  the  partner  who  so  applied,  and 
in  his  own  name ;  he  was  at  that  time  a  "  corres- 
pondent "  of  the  husband  as  well  as  a  partner ;  but 
he  was  not  a  correspondent  in  respect  of  those  bflls, 
nor  did  it  appear  that  he  had  any  authority  to  draw 
them ;  nor  that  any  **  occasion  required "  their 
being  accepted,  except  the  fact  that  the  creditors 
were  urgent :  Held,  that  the  power  of  attorney  did 
not  authorize  the  wife  to  accept  those  bills  ;  as  they 
would  render  her  husband  liable  pro  tanto  to  the 
partnership  debls;  and,  consequently,  that  the 
Dolder  of  one  of  the  bills  could  not  recover.  Atwood 
y.  Munnings,  6  Law  J.  K.B.  9,  s.  c.  7  B.  &  C.  f78, 
s.  c.  1  M.  &  R.  66. 

A,  having  an  interest  in  a  fund,  executes  to  tbe 
trustee  of  the  fund  a  power  of  attorney  to  sue  in 
respect  of  it,  and  afterwards  takes  the  benefit  of  the 
insolvent  act ;  his  interest  in  the  fond  is  thereby 
divested  out  of  him,  and  the  power  of  attorney  is 
recalled.     Dawsm  v.  Sexton,  1  Law  J.  Chanc.  185. 


400 


PRACTICE— (Rules  of— PitoctM). 


A  power  of  attoraej  to  iottitute  a  suit  in  the 
name  of  the  plaintiff,  ba?ing  been  stated  in  the 
bill ;  proof  thereof  not  required  at  the  bearing,  but 
the  Master,  before  taking  the  accounts,  prayed  to 
inquire  into  that  fact     Edmy  w.  Jewell,  6  MaJ.  165. 

On  an  attachment  for  not  paying  money  pursuant 
to  an  allocatur :  It  was  holden,  that  service  of  the 
rule  and  allocatur,  without  producing  the  power  of 
attorney  authorizing  the  party  seiring  it  to  receive 
the  money »  was  sufficient.  Bau  r,  Maiiland,  8  B. 
Mo.  44. 


PRACTICE. 

1.  AT  COMMON  LAW. 

(A)  Rdles  or. 

(B)  Process. 

(a)  By  OriginaL 
(fr)  By  BiU. 

!e)  BailabU  or  SeroieeabU, 
d)  To  tehom  direeted, 
(e)  Signature* 
(Y)  Service. 
i(g)  Irregularity. 

(C)  Declaration. 

(a)  FiUng  and  Delivering. 

lb)  Notieeof. 

(e)  Striking  out  Countu 

(D)  Imparlance. 
(£)  Pleas. 

(a)  Time  for  Pleading, 
(6)  Rule  to  plead. 

(c)  Demand  of  Plea* 
\d)  Isfuable  Pleat. 

(e)  Special  Pleas. 

(f)  Skam  Pleas, 
{g)  Signature. 

{h)  Filing  and  Delivering. 

(t)  Adding. 

(fc)  Withdrawing, 

(t)  Striking  out. 

{m)  Pleading  several  Pleat. 

(n)  Puis  Darrein  Continuance, 

(o)  Judgment  for  want  of  a  PUa, 

(F)  Consolidating  Actions. 
(G>  Making  op  and  Entering  the  Issue. 
(H)  Trial. 
(a)  At  Bar. 

!b)  Notice  of. 
c)  Putting  off, 

(d)  Entering  Causes  for, 

(«)  Mode  of  conducting  in  Court. 

( I )  Motions,  Rules,  and  Orders. 
(K)  Particulars  op  Demand. 
(L)  Oyer. 
(M^  Proceedings. 

(a)  Where  set  aside, 

(6)  Where  stayed. 

(N)  References  to  the  Master  or  Pro- 
thonotary. 

«.  IN  EQUITY, 

(A)  Bills. 
(a)  In  general. 
(6)  To  perpetuate  Tettimony, 


(c)  Of  Ditcoftery, 

{d)  Of  Revivor. 

(e)  Supplemental, 

(y)  Amended. 

ig)  Cross. 

(h)  Taken  pro  confesso. 

(i)  Filing. 

(k)  Dismissing. 

(B)  Process. 

(C)  Appearance. 

(D)  Answers. 

(a)  Time  and  Manner  of  filing, 

(b)  Signature. 

(c)  How  taken. 

(d)  Supplemental. 

(e)  Sufficiency. 

(/)  Erasures  and  AUeratkmt, 
(g)  Taking  off  the  FiU. 
(A)  Reading. 

(E)  Replication. 

(F)  Demurrer — [See  Demurrer]. 

(G)  Plea. 
iH)  Motions. 
(I)  Petitions. 
(J)  Orders. 

(K)  Examinations. 
(L)  Interrogatories. 
(M)  Depositions. 
(N)  Exhibits. 
(O)  Publication. 
(P)  Causes. 

(a)  Setting  down, 

(b)  Adjournment  of, 

(c)  JZ^ortfi^  to  the  Paper. 

(Q)  SUBPCENA  to  hear  JUDGMENT. 

TR)  Decrees. 
(S)  Re-hearings. 
(T)  Reperences. 

{a)  Where  directed. 

(6)  Impertinence  and  Seemdal, 

(c)  Proceedings, 

(d)  Report, 

(U)  Exceptions. 

fa)  To  Answers, 
b)  To  Reports  and  Certtficates. 

(V)  Staying  Prooebdinqs. 
(W)  Costs. 


3.  IN  THE  ECCLESIASTICAL  COURTS, 

4.  IN  THE  COURTS  OF  ADMIRALTY. 

5.  IN  THE  HOUSE  OF  LORDS. 

6.  IN  CRIMINAL  PROCEEDINGS. 


i.  AT  COMMON  LAW. 
(A)  Rules  of. 

Rules  of  practice  which  encourage  an  t\fase,w*J 
be  departed  from.  Harriaon  v,  Riekardsst^  1 
M*CleI.  &  Y.  246. 

(B^  Process. 

(a)  By  Original. 

The  Court  refused  a  motion  to  supersede  tj 
original  writ,  on  tbe  ground  of  its  being  sotaditea 
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in  respect  to  tbe  day  on  which  the  aotnel  aeeling 
tad  delivery  of  it  took  piece.  Hoan  j.  GalUf,  3 
Ken,  f  4.  Chanc. 

A  diitringas  will  not  be  grsnted  to  compd  an 
appearance,  on  en  affidayit  merely  diecloaiag  the 
declarationa  of  the  defendant's  wife.  Franct  v, 
Supheut,  8  Taunt.  693,  a.  c.  3  B.  Mo.  33. 

llie  defendant  acknowledfred  a  debt  to  be  dne  to 
the  plaintiff,  who  eued  out  an  original  writ : — Held, 
that  he  might  compel  an  appearance  by  dUtringaSt 
although  the  defendant  had  left  this  country  for 
Ireland,  but  still  continued  to  carry  on  trade  here. 
Bomby  t.  BawLing,  4  Law.  J.  C.P.  147. 

Where  a  distringas  was  issued  and  serred  upon 
the  secretary  of  the  Bank  of  England,  accompanied 
by  a  necice,  that  it  was  for  the  purpose  of  prevent- 
iagthe  transfer  and  payment  of  stock  and  dividends 
standing  in  tbe  name  of  W  W  ;  but  no  bill  had 
been  filed  against  the  bank  or  W  W,  the  dittnngau 
was,  ander  tbe  circumstances  of  the  case,  set  aside 
with  costs.  Scott  ▼.  Bunk  of  England,  3  Y.  &  J. 
387. 

Tbe  Court  allowed  a  writ  o( distringas  to  be  soed 
oat  ander  the  statute  7  &  8  Geo.  4,  c.  71,  s.  5,  on 
an  affidavit  of  tbe  sheriff's  officer,  that  he  could  not 
serve  the  defendant  personally  at  his  house ;  that  he 
believed  he  keptontof  theway  to  avoid  being  served ; 
and  that  hie  son  told  him  he  had  left  home  for  that 

porpsse.    6  Law  J.  C.P.  136, 8.c.  1  M.  &  P.  557. 

<6)  By  BUL 

Where  a  bill  of  Middlesex  has  been  issued  upon 
sn  affidavit  of  debt  properly  sworn,  an  office-copy  of 
that  affidavit  will  warrant  the  issuing  of  a  latitat 
into  any  other  county.  Baker  v.  Allan,  6  Law  J. 
K.B.  33,  a.  c.  7  B.  &  C.  536,  s.  c.  1  M.  &  R.  333. 

A  latitat  may  be  made  returnable  on  a  general  re- 
tam-day,  If  the  day  of  tbe  week  on  which  it  falls  is 
■pacified  in  such  latitet.  Archer  v.  Walker,  3  Law 
^•K.B.  134. 

(c)  Bailable  or  Serviceable. 

Where  there  are  several  defendants,  the  process 
■*7  be  bailable  against  some,  and  serviceable 
*gamBt  the  others. 

la  the  Common  Pleas — Semble,  that  if  either  of 
^a  writs  are  bailable,  all  the  defendants  should  be 
^*BieA  in  Xheae  etiam  clause  of  the  bailable  writ,  in 
order  to  fix  tbe  bail. 

Where  bailable  process  was  sued  out  by  the 
plabtiffon  the  4th  of  May,  returnable  in  one  month 
ef  Easter,  against  W,  in  which  process  W  only  was 
Bamed,  and  on  which  W  was  arrested,  who  pat  in 
>Bd  perfected  bail  in  Easter  term ;  and,  on  May  the 
lltb,  plaintiff  sued  out  serviceable  process,  in  which 
^  oiher  defendants  were  named ;  but  W  was  ez- 
^Pted,  returnable  on  the  morrow  of  Ascension ; 
"■baeqoently  a  declaration  as  of  Trinity  term  was 
delivered  against  YT,  together  with  the  other  four 
dsfeodsats— The  Court  held,  that  tbe  declaration 
was  regular.  Christie  v.  Walker,  1  Bing.  48,  s.  c. 
7  B.  Mo.  363. 

Ko  continuance  from  serviceable  to  a  bailable  pro- 
c«i.    MolUnf  T.  Boia,  1  Law  J.  C.P.  11. 

The  words  "  EUenborough  and  Markbam,"  or 
other  namee  of  the  chief  clerk  for  the  time  being,  are 
not  necessary  to  be  affixed  to  the  copy  of  service- 
iUe  process.    Awnymous,  5  Law  J.  jCS.  77. 

Digest,  1833—1838. 


In  serviceable  process,  the  notice  must  be  to  ap- 
pear upon  tbe  actual  return- day,  and  not  upon  the 
quarto  die  post.    Price  v.  Davis,  1  Y.  &  J.  9. 

{d)  To  whom  directed. 

It  seems  that  if  a  writ  be  directed  to  the  slieriffa 
of  Chester  in  the  first  instance,  instead  of  tbe 
chamberlain,  and  they  cause  the  party  to  be  arrested 
under  it,  be  cannot  apply  to  have  it  set  aside,  as  the 
sheriffs  sre  the  proper  officers  to  execute  the  writ. 
Otborne  v.  Hancock,  5  Law  J.  C.P.  74. 

If  a  writ  be  directed  to  the  sheriff  of  London  in- 
stead of  to  the  sheriffs,  the  proceedings  thereon  will 
be  set  aside  as  irregular.  Ulvgh  v.  Kingswood,  3 
Ken.  387. 

Tbe  mayor,  bailiffs,  and  burgesses  of  Berwick- 
upon-Tweed,  being  plaintiffs  in  the  suit,  the  writ 
was  directed  to  the  coroner,  who  was  sworn  to  be 
one  of  the  burgesses.  It  being,  however,  mere  ser- 
viceable process,  tbe  Court  refused  to  set  it  aside ; 
although  it  was  objected  that  it  should  have  been 
directed  to  elisors  named  by  the  Prothonotary.  The 
Mayor,  Bailiffs ,  and  Burgesses  of  Berwick-upon- 
Ttoeed  v.  Williams,  3  Law  J.  C.P.  134,  s.  c.  10  B. 
Mo.  366. 

"'  (')  Signature, 
Notwithstanding  the  old  rules  of  court,  19  Jsc.  & 
36  Car.  3,  process  ofanbpana  ad  respondejidum  may 
be  issued  out  of  the  office  of  pleas  in  the  Exchequer, 
without  being  signed  by  an  officer  of  the  king's  re- 
membrancer.    Taylor  v.  Riley,  9  Price,  383. 

(y)  Service. 

The  Court  will  not  set  sside  a  writ  because  the 
service  is  bad.  Leicater  t.  Walbrook,  1  Law  J. 
K.B.  ^. 

The  rule  that  notices  shall  not  be  served  after  ten 
o'clock  at  night,  does  not  extend  to  the  service  of 
process.  Prtddie  y.  Cooper,  l,.Law  J.  CJ*.  8,  s.  c. 
1  Bing.  66  :  s,  P.  Anon.  3  Chit.  357. 

Quarre — Whether  service  of  process  and  notice  of 
declaration  filed  conditionally,  served  at  the  same 
time,  is  good  service  1  The  Mayor  and  Burgesses  of 
Derby  v.  Wheeldon,  9  Price,  150. 

A  latitat  directed  to  the  aheriff  of  Kent  cannot  be 
served  in  the  Cinque  Ports.  Anon.  6  Law  J.  K.B. 
133. 

Where  a  quo  minus  issues  against  several  partners 
who  are  jointly  liable,  but  which  cannot  be  served 
upon  one  partner,  who  is  abroad,  if  a  venire  issue 
against  that  partner,  it  may  be  served  at  the  count- 
ing-house of  the  partnership  ;  and,  upon  his  non- 
appearance,  a  distringas  may  be  executed  there. 
Petty  V.  Smith,  3  Y.  &  J.  111. 

The  service  of  a  latitat  will  not  be  set  aside,  on 
the  ground  that  it  was  aerved  in  a  wrong  county,  in 
the  absence  of  an  affidavit,  that  the  service  was  not 
on  the  confines  of  the  county  into  which  it  issued. 
Storer  v.  Rayson,  3  B.  &  C.  158,  s.  c.  4  D.  &  R.  739. 

Where  a  person  called  several  times  st  the  house 
of  another,  in  order  to  aerve  with  process,  but  could 
not  see  him ;  and  he  afterwards  put  a  letter  into  the 
post-office,  containing  a  copy  ot  the  writ,  and  ad- 
dressed to  the  party  at  his  residence,  but  which  he 
refused  to  receive :  Held,  that  this  was  not  good  ser- 
vice. Ridpath  v.  Williams,  4  Law  J.  C.P.  138, 
s.c.  3Bing.  443. 
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If  s  pirtj  refuaea  lo  receire  ■  hill  of  Middlnei, 
putting  it  on  bii  mhoulilen  ia  good  mtrwne  j— ud 
wlieie  iL«  defeiidBnt  km  on  tha  next  d*y  serred 
wilh  inolher  copy  and  notioa  of  declatition  it  tbe 
■una  lime — it  waa  holdea  not  irregultr,  die  Jiral 
Benice  beiitg  good,  and  tlieie  being  an  iDterral  he- 
IwcoD  Ibat  and  notice  of  declantion.  Bill  r.  I'ln- 
*oii,7  D.&R.d33. 

Wlieo  tlie  copy  of  a  wril  hsi  been  lerved  upon 

and  Mrred  upon  tbe  proper  OPF.     v.  JoAn- 

KM,  1  LliT  J.  K.B.  147.  a.  e.  !.  B.  &  C.  95,  t.  c.  3 
D.  &  R.  ;.i'l.  as  ClBrl«  T.  Jr^hntDti. 

At  llielime  of  ibaaerviceornon-buUble  proccsa. 
It  is  not  neceiiary  lo  abeic  Ibo  original  unleu  il  ii 
dtiinBniled;  bnl  if  ■  »\^t  nf  ihi aiigiiialii  dimamlfl, 
Ibea  Ilia  aerrice  will  be  irregular  unlea  it  ia  pro- 
ducfd,  eren  if  tlie  aerrica  ba  made  by  tbe  plaintiff 
LimsBlf,  Tkomat  i.  Pan-",  *  Ijw  J.  K.B.  153,  a.c. 
«  B.  i  C.  761,  a.  c.  4  D.  &  R.  317. 

The  Court  refuaed  Id  aet  aaida  Ilia  aerrice  of  pro- 
cc»  for  irregularily,  nbere  (he  copy  of  it  iraa 
agaiDBC  J.i'm  SiafToril,  and  notice  at  tJie  foot  to  ap- 
pear calling  tba  dprendant  "  JiAn  Stral/ard,  jou  are 
aeiTed."  &c.     IFi^ioa  r.  Stn/orrf,  S  CbiL  35i. 

Where  a  defendant  is  in  tlie  King's  Bench  prison, 
and  cannot  be  serradpcnonally  with  procega,  on  ac- 
count of  the  in  torfeteuce  of  oneof  ibeoScers  of  that 
pria«a,  (be  filaoer  ia  not  bound  lo  enter  an  appeni- 
ance,  DOleaaaDaffidaTit  of  aocb  aerrioe  ia  produced  ; 
ni  Ihe  remedy,  if  any,  ia  againal  tbe  officer  of  (bat 
prison  for  ohatniolini;  the  aervice  of  the  proceaa. 
Pigeon  V.  Bn.fl,  B  THunt.  -IIO,  a.  c  S  B.  Mo.  *6a. 


(g)  /iTtgufnriiy. 
ling  before  tba  affidtcl 
'    -     Hawkh. 


bu  bs«n  nied 
S  Ken.  37 -t. 

I'tie  isaoing  of  a  writ  ia  matter  of  record  in  tbn 
court  from  whicli  it  iuuea.  W\ilmeri  r,  Raikt,  I 
1  K<!n.34S,  a.  o.SRJer,  S39. 

Nfitber  tbe  date  of  tbe  Engliab  notice  being  in 
lifuteB,  nor  tbe  nrit  aigned  by  proper  cleiks,  or 
king'a  title  in  a  writ,  is  mnleiial.  Avon.  2  Chit. 
336. 

Il  is  not  essential  that  an  old  copy  of  a  wtitahould 
boar  the  proper  names  of  clerka,    ^nim.  MCbit.  139. 

llie  Court  refused  to  set  s  aide  a  writ,  because  tbe 
blank  for  the  name  of  the  defendant  in  Ihe  ac  niam 
part  bad  not  been  tilled  up.  Jnlinum'i  rate,  I  Law 
J,  K.B.  Bfi. 

a  slip  of  the  clerk's  in  filling  il  up.  they  will  rather 
nmeud  it  Iban  grant  a  rule  to  quiili  it.  Anan.  1 
Law  J.  K.B.  lU. 

A  writ  may  be  altered  and  re-sealed  bdv  day  be- 
foro  its  return,  and  tbe  aame  t*^'      ~ 

reral  times  until  a  whole  t 

o  /«!..  Durd<m  T.  Hamaaud.  1  Law  J-'  K.B.  34, 
1.  c.f  D.  &  R.911,B.  0.  1  B.  &  C.  111. 

The  Court  n-ould  not  quash  a  writ  hecauae  it  wag 
nade  returnable  in  the  (bird  instead  of  the  fourth 
"  be  reign  of  Geo.  4.     SmiM')  cait,  1  Law 

It  is  no  objection  to  a  lufalim  capiat,  ibal  it  w 
ested  before    the   original  copisi  was   retumabli 
wberc   the   affidavit  of  debt  was  sworn,  ai 
rp«  filed  wilh  tha  filaesr  ibr  the  county  ia 


wbich  the  cs^ihi  itsned.  lad  Iha  ilof'g 
arrealed  on  a  Intalaai  iaiued  into  aaoikc 
Meld,  that  it  was  not  necemiy  laUtllt 
wiib  the  filacer  for  the  latter  coanlf. 
Bidgaod.  5  Uw  J.  C.P.  65,  a.  e.  4Biw.  ( 

a  bill  of  Middlesex,  and  the  irauin;:  oftn 
between  Ihe  retnm  of  an  dial,  ud  dmii 
ptuHu.  Wiltat  V.  Archer,  6  Ur  J.  Ki 
1  SLA  E.  317. 

The  defendant  was  amatid  on  a  ropli 
able  on  n  day  certain,  inaliead  of  i  tirai 
iliiy.and  gave  a  bait-bond  latheshHilT; 
refuaed  lo  allow  tbe  writ  to  be  imcadail, 
the  lerma  of  the  bail  being  dltcharpJi 
fendant'e  entering  a  common  apjieaiaace 
T.  DoMI.  6  Uw  J.  C,P.  11.  a.  c.  1  U.k 
Where  a  writ  bu  a  wrong  retun,  i!  i 
aided  by  a  correct  day  being  mintioi 
notice  10  appear.  /«>«.  SChit.S.Sfi- 
Wbare  eipeoae  has  been  inemred  br  ■ 
deavDuring  to  quash  a  writ  for  inrgulu 
appears  ihat  the  irregulsrily  wianot  ialii 
in  the  aervice  only. — the  Caurl  viU  dia 
rule  wilb  coals-  H.iggitl  v.  Farkin.  1  E 
Aa  the  statute  makes  tbe  procHt « 
attorney's  name  and  dale  are  not  indonsi 
Toid,  itisno  objection  to  a  moliostai 
that  it  might  bare  been  Bsde  aariiel. 
Jftrandn-,  «Chit-I3?. 

attorney's  name  not  beiog  indnneil  t 
required  by  S  Ceo.  «,  o.  «3,  a,  M.iaui 
without  delay.     Lotn  t.  LvVM,  1  La*  i, 

.Application  10  set  aildeprooesaiNOf^i 
muat  be  made  within  the  first  four  dijio 
mere  tecbnical  objactiona.  Stnii  •■  ii* 
&  R.  450. 

If  an  altomeyDndertaliestDappiaiiit 
irregularity  of  a  wrong  name  in  Ibo  proa 
V.  Clarhi,  J  CbiL  140. 

An  irregularity  in  the  notica  to  apptu 
to  a  espial,  and  also  in  ihe  aerrica  of  U, 
by  a  request  lo  stsy  proceedings.  fi"»" 
lLBWj.C.P.ll,s.e,l  Bing,l.?*,i.t' 

If  tbe  [«turn-day  in  a  bill  of  MidiU 
correct,  the  irrerularity  is  Our»d  br 
declaration  out  of  the  office.  Cmcllur 
Lbk  J.  K.B.  107. 

A  rule  to  shew  ciDse  why  the  sertis 
should  not  be  set  eaide  for  irrepliril] 
Sflrred  in  ■  city  locally  wilbin  a  oouBt 
wBsdirecied  to  the  sheriff  of  tbalFOuai; 
charged  with  oosta,  as  it  appeared  iba 
bad  paid  the  debt  and  part  M  the  awu ; 
irregularity  may  be  waired  by  ilie  rrai 


Llavd  T 
&  it  310. 

Although  proceaa  is  irregular  io  comet 
Tarisnce  between  the  return  of  ilia  "^ 
day  in  ihp  notice  to  appear,  jet  il  cato 
adunligo  of  after  plaintiff  hm  filwl  " 
and  declanition.  Hnmpoy  i.  ^rumn^i  (_' 

Where  a  parly  held  Ic  '    ""    ' 
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vrit  for  ixngakrity.    Moore  r,  StdchotU,  6B.  £r  C« 
76, 8.  e.  9  D.  &  R.  1. 

(C)  Dbclakatiom.  ' 

(a)  Filing  and  Delivery. 

On  process  ntarnable  on  the  kst  retorn  of  the 
tarm,  the  plaioUff  ia  not  entitled  to  deliver  a  decla- 
lation  d€  bent  me.  Key  t.  Brown,  1  Law  J.  K.B. 
19«,  8.  c.  1  B.  &  C.  658. 

Ifnon^bailable  process  be  returnable  on  the  last 
general  return  of  the  term,  the  plaintiff  cannot  de- 
dare  de  bene  eue.  Wilton  v.  George,  5  B.  6c  C.  455» 
s.  e.  8  D.  &  R.  135. 

The  rale  of  Hilary,  60  Geo.  5,  enabling'  the 
pliiatiffto  delireror  file  his  declaration  two  days 
exelnsivelj  before  the  end  of  the  term,  instead  of 
fear,  leares  the  time  of  the  return  as  it  was  before, 
and  does  not  tfierefore  extend  to  the  filing  a  decla- 
ration, where  the  writ  is  not  returnable  before  the 
hstretam  of  die  term.  Mock^.  South  all, M*  del.  659. 

Where  the  defendant  had  app1ie<l  to  the  Court  for 
(he  relief  of  Inaolrent  Debtors,  for  his  discharge 
genemUj,  and  that  Court  remanded  him— The  Court 
sf  Excfaeouer  refused  a  motion  for  a  writ  of  mper- 
udeet  to  aischarge  him  as  to  the  action,  made  on 
the  groond  that  the  plantiff  had  not  delivered  a 
dsohintion  to  the  defendant  within  two  terms  after 
the  rstorn  of  the  pioce«.    Gariiek  ▼•  Ballinger,  tS 


(b)  Notice^. 

It  is  not  necwary  that  the  notice  of  a  declaration 
^  Aoald  bear  anr  ^ate.   Anon,  t  Chit  «38. 

It  is  mteriu  t  hat  tlM  notice  of  deelaration  should 
•<>ii  the  aaMMBt  of  Ae  daaafM  mentioned  in  the 
Uintion.' 

The  dsnages  had  been  omitted  in  the  notice  of 

'  AitlBitUoo,  and  interlooutorr  judgment  had  been 

■giMd.  The  defendant  paid  the  debt,  and  the  Court 

*Q«U  net  set  aside  the  judgment,  but  ordered  a 

'   <M  prteema  to  be  entered.    KiUum  t.  Dunlap,  1 

I«ri.K.B.19a 

The  Cent  hare  no  power  to  order  that  serrioe 
«f  Botice  of  declaration,  by  leaving  the  same  at  the 
ifmdont'i  Imti  place  of  retidence  (he  not,  after 
<luigent  search,  being  to  be  found),  and  affixing  a 
«i|ij  in  the  Protbonotary's  office,  shall  be  deemed 
f>od  wrviee.  Show  r.  Benrmtt,  1  Law  J.  C.P.  66, 

Fixing  a  potice  of  declaration  in  the  Prothono- 
^J**  oiiee,  is  not  good  serriee,  although  it  is 
'vwi  that  the  defendant  has  no  fixed  plaoe  of  abode, 
^tbac  he  eonld  not  be  found.  Kemp  ▼.  PoioeU,  8 
B.  Mo.  873. 

^^▼iee  of  notice  of  declaration,  at  a  house  to 
^^  the  defendant  had  referred  the  plaintiff's 
*t*«a7  to  oall,  but  which  was  not  his  plsee  of 
'^'■^enee,  is  not  snffioient ;  and  the  Court  set  aside 
ue  dedaration  and  sobeequent  proceedings,  on  the 
*<*■•  of  the  defendant's  attorney  undertaking  to 
9pw  fot  him,  and  defend  the  action.  Hyde  ▼. 
frMM,  5  Law  J.  CJ>.  «0. 

Kotiee  ef  deelaration  may  be  given  on  the  return 
d^«  widiin  any  abort  interval,  as  e.  g.  a  quarter  of 
«  hour  after  the  writ  is  served.  Archer  v.  Walker, 
3LawJ.  KJB.134. 

Where  notice  was  served  of  declaration,  indorsed 
tojifead  in  fonr  da.ys,  and  the  declaration  was  filed 


oonditonally :  Held,  that  it  was  no  ground  for  treating 
it  as  a  nullity,  as  it  was  the  defendant's  duty  to 
search  the  office.  Watkint  v.  WooUey,  8  Taunt.  644, 
8. «.  t  B.  Mo.  719. 

(c)  Striking  vut  Counts. 

The  Conrt  will  not  strike  out  superfluous  count* 
after  they  are  engrossed.  Thomas  v.  Jackson,  t 
Bing.  453,  9.  c.  10  B.  Mo.  425. 

In  an  action  bj  an  attorney  for  hie  fees,  the 
deolaratioa  contained,  besides  the  usual  money 
counts,  the  indeMtatus  and  quantum  meruit  counts, 
for  work  and  labour  as  an  attomev,  two  similar 
counts  for  work  and  labour  generally :  Held,  tlMt 
some  of  the  counts  were  superfluous,  and  i«fereno0 
ordered  to  Che  Master  toatrike  out  the  latter  oounts. 
GdbeU  V.  Shaw,  9  Chit.  299. 

A  declsration  in  assumpsit  contained  coiikita  for 
work  and  labour  as  an  attorney,  and  for  work  and 
labour  generally,  and  lall  the  money  founts :  The 
Court  refused  to  strike  any  of  them  out  as  being 
unnecessary.  Brindley  v.  Dennett,  3  Law  J.  C.P. 
f  47,  8.  0.  t  Bing.  184,  s.  c.  9  B.  Mo.  358. 

Four  counts  for  work  and  labour  not  allowed^ 
though  two  of  them  were  ipeeial.  Fraser  v.  Shaw, 
4  Law  J.  K.B.  58,  a.  c«  7  D.  &  R.  383. 

The  Court  will  not  order  oounts  in  slaader  to  be 
struck  out  as  unnecessary  or  auperfluous,  where 
they  were  introduced  in  a  colloquium  with  aeveral 
persona,  as  in  some  counts  it  was  necessary  to  aeC 
out  the  names  of  the  persons  to  whom  the  words 
were  sp<Aen,  and  to  omit  them  ia  others;  and  a 
plaintiff  is  not  to  be  confined  to  one  purtionkr 
statement  of  the  words  spoken.    Nelson  v.  Grifith, 

3  Law  J.  C.P.  55,  s.  c.  2  Bing.  412,  s.  c.  9  B.  Mo.  785* 

On  motion  to  strike  out,  as  unnecessarv*  •  count 
for  interest,  in  an  action  on  a  bill  of  exchange,  the 
declaration  containing,  besides  counts  on  the  biU« 
the  common  money  counts — the  Court  refused  the 
rule.  Thomas  v.  Hanscombe,  1  Bing.  281,  s.  o.  8  B. 
Mo.  243. 

(D)  Imparlance. 

If  a  declaration  be  amended  in  vacation,  but  not 
delivered  until  after  the  essoign  day  of  the  ensuing 
term,  the  defendant  is  not  entitled  to  an  imparlance, 
as  it  cannot  be  considered  as  a  new  declaration. 
Anon.  5  Law  J.  C.P.  77.  ' 

A  special  imparlance  is  only  granted  where  the 
refusal  of  it  would  create  inj  ustice.  Crooks  v.  Peat, 
2  Chit  214. 

(£)  Flbas. 
(a)  Time  for  Pleading. 

A  defendant,  sued  by  bill,  had  a  rule  to  plead 
*'  until  two  days  before  theeMoign  day  of  the  term ;" 
the  essoign  day  of  the  terra  fell  on  a  Monday,  and 
defendant  not  having  pleaded  on  the  Saturday,  the 
plaintiff  signed  judgment  as  for  want  of  plea :  Held, 
that  the  judgment  was  regularly  signed.  Buekmaster 
r.  Maehnahon,  2  D.  &  R.  538. 

Where  time  to  plead  has  been  given  under  a  judge's 
order,  such  time  is  reckoned  from  the  exjiiration  of 
the  rule  to  plead,  and  not  from  the  period  the  order 
is  dated.  Aspinal  v.  Smith,  8  Taunt.  592,  s.  o.  2 
B.  Mo.  655. 

A  defendant  in  custody  is,  according  to  the  statute 

4  &  5  W.  and  M.  c.  41,  bound  to  plead  within 


Til    I  «M«.    CbM*  ■-  VaAv.  1  U-  J.  Cf . 


U  ■■■MnaBTM  (»*■•£■*  irfa;  hM  if  »  M 
MMial  >■  ■  •On^M-l  tB«.  Hik  >»  lak  MM 
W  «*!«.     Bvn  >.  Brfn,  S  Chii.  331. 

pUJaltfj  ■tlnriy  t—  i^lwVd  •  eonwt.  nttsll j 
diapcMca  wkk  llM  aMoalT  cf  tb*  phnnff  fiTing 
•  ml*  ts|lc^;  b«aaw,  ■Uliiia(li  m  auktocM  [be 
ordn  (et  time,  *nd  sol  tba  aniBciii,  dupnm 
*itb  lb«  aWMJly.  iM  lb*  dermiUiil  caaDot  be 
Rllawcd  to  Ukm  •d-natage  of  bit  on  wnmg,  ia  not 
hirioe  dni*n  op  Ihe  order.  Sprnctr  j,  Cank,  6 
Uw  J.  K.B.  13U 


Itii 


(ij  Dimand  ^  PUa. 
eeliary  to  make  a  dBinind  of  a  plea 
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■ij^ing  in  larlocniorj  judgment,  eic«p[ 
when  llie  dnlsndanl  ji  in  cuatodjr  of  tbe  aheriH'  ia 
anollxr  auil,  and  tba  pliintilf  baa  daoiared  againit 
bjm  ai  brine  in  lUltOUitodjr.  Utmmiugian  v.  JaUn- 
MH,  1  Li«F  J.  K,B.  170.  a.  e.  tB.lt  C.  B03. 

WUcra  a  doclanition  ia  filsd  id  pununoce,  of  the 
It  U«0. 1 ,  C  tt>,  t  liomand  of  pica  ia  unneccBsary. 
fViwy.  Mami.iB.ftC.iea. 

(d)  JavttU  Plea: 

A  defMidaal  UDnat  put  in  a  tpeoiil  demurrer 
wbtn  under  t>m»  to  )ilaad  luuahly.  Blick  v,  iJy. 
■Hlr.t  Lav  J.  C.l>.  »9.  a.  c.  1  lling.  379.  a.  c.'s 
B.  Mo.  4tt. 

A  Judc*,  in  TaeatioD,  mar  ordw  a  derendinl  to 
plMd  audi  •  plM  aa  b«  trill  abide  b^.  Fnler  r. 
StM>.t  Km-WS.  a.C.  «  B«Ft.  TBI, 

If  a  dahnitiBt  ba  awter  tarma  of  picking  Uwiably . 
h*  «uaM  imni  qittHilv  to  lb*  rvpliiation.    .Sw- 


pktiiplM'' 
tiff  Bay  «!■  jadfBaat  u  for  taitll 
1   JhM^n-. «  SI.  &  S.  135. 

TW  Cant  <ria  DM  tw|iu»  iMtdn 
bMflH.Baran  on  lbs  ■llorenua 
m^mitj  be  bas  poI  ■  ahim  im  <n 
Itn^itM  r.  B*ikrt.  1  Llir  J.  K.B» 
&CSI.a.e.  3  D.ii  R.  Ml. 

Wkae  a  dafeaduit  bu  fruxd  i  i 
flH.  aa  a>  ID  compel  tbe  plirsulF'i  •» 
anl:  raoud,  tbs  Court  will  prraiil  ]" 
ai^Md  lafoinnl  of  a  pln,uiloidiil 
or  bia  attoniey  to  pay  the  cuIi.  t^ 
iWif.  t  ChiL  335. 

Wbere  a  plea  to  a  dmlinlioil  for  ■ 
paiion  Billed  ' '  that  after  [be  t»iu»  o(« 
■nd  before  the  axbibitinr  of  ilia  f^'^^ 
defeDdaut  delivered  la  tbe  plsiiKifiter 
■atisractioaoflbepromiaaiDlbejKli 
tba  plaiDtir  accepted  ia  utiificlia> 
plea  appearing  to  be  irboliy  filx.  die 
■[■*aDUliil/,aDd  allowed ibepi*iil>' 
menl.  Itii l</rji  >.  Pruoai,  1  It.  &  C. « 
icR.^ei. 

Tbe  defeadani  pleaded  io  b>r  lt» 
quantity  of  wine  to  ih"  plaimiffi  m 
Tlie  Court  refused  lo  allow  the  Itliai  1 
meut  la  far  want  of  a  plea,  illboggt  : 
(a  be  fDlse,  and  pleaded  for  daliT.  U 
tw(i.  6  Uw  J.  C,P.  89,  ».  c.  ■»  Uitg 
M.  &  P.  338, 

Pleading  a  aban  plaa  nndantb*  a: 
to  coata.  Aain^  r.  .-Upinall.  t  Ja^-  * 
To  a  decbmtias  in  aiaumpiil.  coaia 
on  a  hill  (or  Bi7I.  lOt,.  "itb  a  ceoal » 
and  tbe  oaoal  aonar  couAta.  tbe  daAAi 
aatolbeaMoBd  aad  tubaBrjueet  (oaal* 
IbaannoTaWl.  llli.,TCa-aaniBpait;  i 
aaid  timofiHL  iOl.  Ibal,  afwr  laatat 
BiaM,  asd  befcn  Ibr  ««>«•«■«■' " 
drew  ■  Ua  s>  F  L  &  Co.  fbr  tbat  no.' 


L  itat  Mbn  tW  laii  hill  If 
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deHnidaot  wm  gtill  Uibl^.  On  ra  aiBdaTit  that  th« 
pka  WM  falae,  the  Court  ordered  it  to  be  stmck 
out,  Qoleae  the  defendant  would  conaent  to  withdraw 
it,  and  undertake  to  plead  iaaoably  within  two  dava, 
and  to  tike  abort  notice  of  trial  for  the  Sittinga  after 
the  teim.  Jmn  r.  Studd,  6  Law  J.  C.P.  155,  a.  o. 
1 M.  &  P.  6iS,  a.  c.  4  Bing.  663. 

Where  defendant,  after  faaTiog  pleaded  a  abam 
plea,  demurred  to  plaintiff 'a  replication  for  the  pur- 
poae  of  gaining  time,  and  tbe  plaintiff  obtained  a 
a  role  for  a  coueilium,  witbout  prerionaly  giving  a 
four^day  rule  to  bring  in  tb^  demurrer-book, — tbe 
Court  refuaed  to  aet  aaide  tbe  rule  for  tbe  conct/mm. 
Hamam  r.  Richardson,  1  M'Clel.  &  Y.  246. 

(g)  Signatun* 
The  aignator^  of  counael  to  a  plea  muat  diatinctly 
appear,  aa  well  at  tbe  foot  thereof  aa  in  tbe  rule  to 
plMd.    Grani  t. , «  Chit.  319, 

(K)  FUlng  and  Delivery, 

Tbe  defendant  baa  tbe  whole  of  tbe  morning  of 
the  fifth  day  of  term  to  file  hia  plea  to  a  declaration 
delirered  before  the  eaaoign  day  of  the  term.  Dun* 
eon  r.  Carlton,  2  Law  J.  K.B.  173. 

Tbe  defendant  muat  delirer  tbe  plea  ofpUtu  ad" 
aiiaitf<ni»il,an4  if  filed  it  ia  a  nullity.  Kmi  r.  Monk, 
%  Chit.  S95. 

(t)  Adding, 

A  defendan  t  cannot  add  pleaain  an  action  of  cotc- 
aaat,  after  the  plaintiff  baa  obtained  judgment  on 
doBiiner,  after  argument  on  aome  of  tbe  pleaa  which 
had  been  originally  filed.  Muuniugs  y.  Lennox,  5 
LawJ.CP.dO. 

(k)  Withdrawing. 

The  Court  will  permit  a  plea,  put  in  for  delay,  to 
be  withdrawn  upon  an  affidavit  of  merita.  Foster  r. 
Snow,  2  Ken.  483. 

(Q  Striking  out. 

A  defendant  muat  produce  a  certified  copy  of  the 
recozd  of  conriction,  and  prore  the  identity  of  the 
pvtj  oouTicted,  on  a  motion  to  atrike  out  tbe  plea 
of  the  general  issue,  and  file  a  plea  that  the  plaintiff 
wu  couTicted  of  felony.  Croker  r.  Sivewright,  S 
ait.  400. 

(m)  Pleading  several  Pleas. 

Where  tbe  neceaaity  of  introducing  particular 
special  pleaa  is  doubtful,  tbe  Court  will  not  refer 
them  to  the  Protbonotary  to  determine  whether  they 
ought  not  to  be  atruck  out  aa  inelcTant.  Trickey  v. 
YeandeU,  1  Law  J.  C.P.  9,  a.  c.  1  Bing.  66,  a.  c.  7 
B.  Mo.  357. 

The  Court  will  not  allow  pleaa  which  appear  to 
be  inconaiatent,  to  be  pleaded  together,  unleea  it  be 
shewn  that  they  are  neceeaary  at  tbe  time  the  rule 
to  plead  BOTerai  mattera  ia  moved.  Shaw  r.  Russell, 
4LawJ,  C.P.  194. 

^  In  an  action  on  a  leaae,  at  tbe  auit  of  the  reyer- 
sioner  againat  the  aaaigneea  of  a  bankrupt  leaaee,  for 
non-payment  of  rent  and  injury  to  tbe  reyeraion, 
the  Court  refuaed  to  allow  tbe  defendanta  to  plead 
the  general  iaaue,  and  aim)  that  tbe  premiaea  did  not 
come  to  them  by  aaaignment.  Whale  r.  Lenny,  6 
Law  J.  C.P.  196,  a.  c.  5  Bing.  12,  a.  c. «  M.  &  P.  19. 


Qvcre— whetfaar  on  an  informttion  in  the  natnrv 
of  a  quo  warranto  for  exercising  an  office  not  corpo- 
rate, a  party  may  plead  asTeral  matters.  Rex  y. 
Highmore,  5  B.  &  A.  771. 

Where,  in  an  action  on  a  policy  of  insnnnoe  for 
a  life,  tbe  defendant  applied  to  plead  aeTeral  mat* 
ten  ; — one  of  which  waa,  that  the  policy  waa  not 
under  aeal :  The  Court  would  not  allow  it,  on  the 
ground  that  the  party  ehould  not  be  put  to  atrict 
proof  of  such  an  inatrument.  Weld  y.  Foster,  5  Law 
J.  C.P.  13. 

Tbe  Court  will  require,  on  a  motion  for  leaye  to 
plead  double,  that  the  aobatance  of  the  propoied 
pleaa  be  atated.  Smith  y.  Baekwell,  6  Law  J.  C.P. 
89,  a.  c.  4  Bing.  512,  a.  c.  1  M.  &  P.  338. 

(n)  Pui«(/arrrineoii(tiiuaMC<. 

Motion  to  plead  puis  darrein  continuance,  mat- 
tera of  defence,  which  had  ariaen  eight  terma  aince 
the  original  plea  was  pleaded.  No  iaaue  bad  been 
joined  thereon,  or  atep  uken  by  tbe  plaintiff  since. 
The  Court  aoffered  defendant  to  plead  them  wane 
pro  tune,  aa  of  the  last  continuance,  on  payment  of 
the  coats  incurred  aince  tbe  intervening  or  the  aecond 
continuance.    Anon.  3  Law  J.  K.B.  225. 

At  Niai  Priua,  a  plea  of  puis  darrein  eontiwumee 
may  be  put  in  on  paper.  Myers  r,  Taylor,  2  C.  & 
P.  306,  a.  c  1  R.  &  M.  404.  [Abbott} 

QiMrre— Whether,  let,  a  plea  of  plaintiff's  bank- 
ruptcy aince  laat  continuance  is  a  dilatory  plea,  or  a 
plea  in  bar  ;  and,  2d,  whether  it  ahould  not  set  out 
proceedings  in  the  bankruptcy  apecially,  and  that 
tbe  plaintiff  waa  a  trader.  Hartley  y.  Dixon,  2 
Chit  561. 

A  plea  puis  darrein  contiHuanee  of  a  release,  by 
one  of  tbe  lesson  of  the  plaintiff,  ia  bad  on  general 
demurrer,  and  tbe  Court  would  not  give  lesve  to 
amend.    Doe  d.  Byne  y.  Brewer,  2  Chit.  323. 

An  afiidayit  to  verify  a  plea  puif  darrein  eontinu* 
ance,  at  tbe  Aaaizea,  awom  at  the  aaaiae  town  on 
the  commiaaion-day  of  the  Asaiaea,  before  a  com- 
miaaioner  for  taking  affidavits,  is  not  good  :  it  should 
be  awom  before  one  of  the  Judgea  of  Aaaiae ;  how- 
ever, thefjudge  at  N.  P.  will  dlow  it  to  be  re-awom 
before  him.  Bartlett  y.  Leighton,  3  C.  &  P.  408. 
[Park] 

In  an  action,  which  had  been  aet  down  for  trial 
in  tbe  term  aa  undefended,  and  poatponed  on  the 
condition  of  giying  judgment  of  the  term,  a  plea  picit 
darrein  continuance  of  the  defendant'a  bankruptcy 
and  certificate  (the  certificste  having  been  obtained 
aince  the  term)  ia  admissible.  Whitmore  v.  Bantock, 
1  M.  &  M.  122.  [Tenterden] 

If  one  of  two  defendanta  plead  bankruptcy  puis 
darrein  continuance,  tbeplaintiffcannot,atNisi  Prias, 
confess  this  plea  to  be  true,  and  go  on  witli  the  case 
aa  to  the  other  defendant  Pascall  r,  Horsley,  3 
C.&P.372.  [Tenterden] 

(o)  Judgment  for  want  of  a  Plea, 

A  mistake  of  the  defendant'a  chriatian  name  in 
tbe  beginning  of  hia  plea,  doea  not  entitle  tlie  plain- 
tiff to  treat  it  aa  a  nullity,  and  aign  judgment  for 
want  of  a  plea.  Awn,  4  Law  J7K.B.  76,  s.  c.  7 
D.&R.  511. 

Where  prior  to  the  defendant's  perfecting  bis  bail, 
the  plaintiff  delivered  a  declaration  de  bene  esse,  with 
a  demand  of  plea,  to  which  the  defendant  pleaded 


PRACTICE— (CoTtsoLiDiTlKa  Actio^ii— Trial), 


ia  hbaUBHBt*  VBdlfai)  plaintiff  u^vdjud^eDt,  Ibu 
Court  hM  tb*  jodsment  to  ba  wgoiVr,  imndm 
r.  0M(-.  t  D.  ft  R.  S  J*. 

Wbtra  tba  plaintilf  ii«n»dad  ■  plea  b«rora  ap- 
pMnBe*,drlteluwlbtappe*riagbad  cipir«I.  atjj 
•ntd  j«d«nl  Ibr  mat  of  i  plM.  the  Court  a«t 
■tuiib.     M««>.r.  Iklm^.dD.aER.  609. 

IsMtlacatMT  jadfvrat  fcr  wMI  of  a  pin.  may 
b*  Mnnt  of  ■  tnm  anfciq— d<  w  th»  rale  to  plnd 

\\  twm  a  drfeadul  is  ■  cOBBtrr  «•■*•  app«w«d, 
»a  tk>  lltb  c^  NanaW.  to  pcatw  mvnubla  on 
lb*  3«d,  and  tiW  •  pba  ia  akMMwct  od  tlM  I6Ib, 
oBftfvbto  abwrcuM  rtirj«*gM««t  ngait*  6m 
-^  of  ■  plMikMMBMU*MMii*.lli>Coart 
Md«  A*  nd>  ahnhM,  bu  iWlMadeMU.  Eirtj  t. 
Haal.  IS  Plif*.  ITtL 

IAn  ■  iv^'k  ai^K  4ii«Mn(  lbs  fclwJal  t* 

■J  wiibto  »(*»«■  i»f.if»»p*wkT*a«*ilwlu« 

A*|Mi6f  ■««%»  jilp  iwwitbcit 

■btoila^     laaar.a^iih,.  3I^J. 


afllM  CmM  < 

••u<««r«bMi 

th.  .^b.  M  M  aMi-it.  «^  tfeM  iW  s-MT  M 

bta<rib«tMM4Ml*irtb*ibip  Mo*  tk* 
antnl  oT  (b*  hww  i«  L;  «•  ■oM*»  AmU  bm* 
■  *e  tb*  kkiatiC  »  praJaM  tb*  )*U«t«  M 
r  Am-ihMM.atl««l,bn*bMa  tibaftcd 
t*  b»  rfW«Ttta'wk«B  ib>  BobM  wn  BtidB  to  (b* 
l^MMt  M  tb«  poiat  r«wi*J-  Itmd  r.  iawa,  6  B. 
Ho.*St. 

ir  •  p*Ttj  IB*  «■  I  bill,  «pd.  aAw  A*  Miioa  i> 
ttmmtmt^.  HmoAt  bUI,  aoMpMd  W  Of  »•  ds- 
fawlltnl,  «f  wbiob  b*  »  tb*  boMfr,  w  JiahoMiirad. 
and  h«  brinj;  ■  Mnwd  Mtios  do  tbal— •  jod^  at 
phambera  wobM.  on  mppliwiiioB  bsinp  ntit.  dit«t 
Ihs  two  uliMi*  to  b*  roBnolidatHl.  OUmhaw  r. 
Trrstnll ;  Sami  ».  5*-w,  3  C.  &  P.  56.  [Teotfrden] 

^G)    M*KI!iO  IP  HMD  EftrMlltC  THK  IsSDE. 

When  tba  Viw  Cbaowllor  baa  direetfd  Bn  iiaue, 
the  dofoodani  may  cany  tile  reootd  down  to  trial  if 

tUo  plainliff  andMTOun  to  (Islsy  it.     Baotit  r,  Oi- 
bornt,  5  ti.  Mo.  473. 

(H)  Trial. 
(a)  At  Par. 
K  Crown  csnnol  more  for  a  trial  nl  bar  bfifore 
■eturslion.     TunJal  *.  Frnnwgtim.  1  Kon,  US. 
-rfaa  Court  wi'JI  grant  a  rolo  For  a  (rial  at  bur  in  ■ 


rt)AVi««/. 


;  but,  if  both  purliuB  temain  ijuiet,  i 


If  a  ciuaabenadBareniiitetattbeaiiiEW, 
notice  of  trial  ii  neoeMniy,  U  Ihe  pluBbff  i 
to  liy  the  cauae  at  tbe  folloiring  laniM.  Thv 
wheie  no  notice  of  trial  (br  tba  Spnoi;  una 
been  gii'«n.  tod  the  ciuM  ma  maie  ■  rein 
tbe  next  Summer  aasiuta:  and  tbe  defeedull 
lliun  attended  wilb  bia  witneMai,  tod  fnnl  ll 
causa  WIS  not  ssl  down.ifterwtrdetppliedte 
10  be  paid  bji  tbe  plaintiff'  lor  not  pnMedi 
trill :  Held,  that  be  w»  not  entitled,  fi. 
Biliida,  6  Law  J.  C.P.  33,  I.  c.  4  Bin^.  it*, 
M.  ft  P.  8T. 

If,  after  Dotiee  of  trial,  an  injaDclioD  fiii  ■ 
prewedinga  it  law  liu  been  obtained  uul  dn 
tbe  cauae  it  to  be  coaiidered  aa  a  rMBugt.u 
not  neeetaaiy  to  gi»a  ■  firab  notica  of  (rill. 
r,  DoefcgEiB,  1  Law  J.  K.B,  190. 

After  giving  notice  of  tiiaf.apirtj'iviuiitimi 
ic  Tbeie  waa  an  irre^larity  in  tbe  (ouirtai 
Tbe  oppoaile  party  applied  to  the  Court  f« 
n  caie  of  a  nonanit,  allwlnf- ibil! 
been  pot  to  eipenae.  Tbe  Court  rcloied  to  'i 
jndgmeat,  obsarring  tbat  he  oiigbt  but  bn 
Ihoweipmaea,  if  bBb*iliaronB«ll!iHoppaitti 
of  itw  imgularilT,  mtfaout  coming  bi  l)i> 
Sttu  t.  Umi.  S  Law  J.  K.B.  7& 

On  ao  appeal  eotered  at  Eular,  and  rupilf 
tbe  Midmuuaar  Maoioos,  the  Teapondwli  lr 
tbe  t4lh  of  Joaa,  aeired  with  a  copy  of  tb 
•f  n*|Bto,  viihaat  asy  tiotioe  of  trial;  It 
•oidiBgfy  appeared  u  die  following  aiaionl; 
Ibat  tba  Mntice  of  tbe  order  of  reipile  mull 
ddtnd  as  a  good  notice  oV  trial,  and  tbit  llw 
waa  Iberefbre  impn^Hrlr  diamtiasd.  Re  1. 1 
toMlal*  <  LM6Mb.  3  D.  &  R.  340. 
(c)  PuttiHe  <f. 

Altboogb  ■  plaiotiS'  ii  onder  a  pennipUuy 
uVing  ID  try  u  the  oeit  aatitet,  the  ibu 
elem  «<ial  jnynen  ia  ■  SBlDcinit  feaaoii 
plainliC  dadMv  to  poceed,  JSatltr  t.  Mi 
BJng.  70. 1.  e.  ?  B.  Mo,  367. 

Wbera  tt»  pUsliff  Mated,  aa  an  eicuat  I 
going  to  UhL  Ibat  be  bad  laid  a  caie  before  « 
>inu  could  not  get  it  anawned  won  uooii^l 
nulice  of  trial,  tbe  Coon  held  it  anfficiDat. 
r.  ,  1  Kea.349. 

Wbera  an  artioa  ti  brongbt  by  tbo  laaigine 
lienkrupt,  tbe  Coort  will  not  put  oH  tba  li 
tbe  croand  ibata  ptilitioBiepetidiDgceDceni 
Tafidity  of  tbe  coBnusioD.  Aaignta  of  — 
>,:CbiI.41l. 

The  plaintiff  in  a  country  cause  it  DM  bo 
proceed  Id  trial  at  the  neit  aaaiies  after  tbe  I 
irhich  iaaue  is  joined.  Ptealici  r.  UMi,  S  I 
C.P.  39,  «.  c.  1  Bing.  360,  a.  c.  9  B.  Mo,  687 

At  Niii  Priuait  ii  osaat  la  put  off  alHal, 
application  of  a  plaintiff  ahewrag  apecill  ci 
staacea,  till  the  next  Sitting,  if  it  be  in  term, 
a  few  daya,  if  it  be  after  term  ;  but,  if  long" 
be  required,  it  can  only  be  obtained  by  wilhdt 
Iho  record.  Cnrtij  1.  Barktr.  *  C.  S  P-  t8,5.[ 

H(,1d,DD  application  In  put  off  a  trial." 
allidaril  stating,  that  a  malarial  iritnaai  ia  ' 
nud  not  likely  to  rrlntn  until  a  certain  day  II 
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auted,  implies  that  be  ia  erpeoted  tben.  Anon.  9 
Chit  411. 

The  Court  will  poetpone  the  trial  of  an  informa- 
tion, on  the  ground  that  a  material  witness  is  absent 
Attorney  Gtneral  ▼.  Lemm,  IS  Price,  358. 

Notwithstanding  a  defendant  has  obtained  leave 
to  amend  his  pleaoings,  he  is  not  compelled  to  go  to 
trial  at  the  ensuing  Sittings,  as  the  construction  to  be 
put  on  the  words  *'  usual  terms,"  means  on  psTment 
of  costs.     Edmundt  r.  WalJ^,  %  Chit.  t92. 

Trial  of  a  revenue  information  farther  postponed 
OB  the  motion  of  the  defendant,  although  he  had  not 
complied  with  the  terms  of  a 'former  postponement, 
bj  paying  the  costs  of  the  day. 

Such  apptioations  are  not  ex  gratU,  where  founded 
<m  the  abfwnee  of  a  material  witness.  Attormy 
General  r.  Getclife,  12  Price,  367, 

(d)  Entering  Cautetfor, 

In  Hertfordshire  and  Sussex,  the  practice  at  the 
mmiiifls  is  not  to  allow  any  cause  to  be  entered  for 
trial  with  the  marshal,  after  the  rising  of  the  Nisi 
Frius  Court  on  the  6rst  day  of  its  sitting,  although 
there  be  no  n«  rtexpiatur  entered  by  the  defendant 
Dm  d,  Suyer  r,  Rtes,  1 D.  ft  R.  N.P.C.  6.  [Graham] 

Judgment  against  the  casual  ejector  having  been 
set  aside  on  the  terms  of  entering  into  the  consent 
role,  pleading,  and  taking  short  notice  of  trial  for 
the  adjournment  day,  the  11th  April:  The  Judge 
at  Nisi  Prius  granted  an  order  for  entering  the  cause 
on  the  adjournment  day,  though  the  defendant  had 
not  {beaded  until  the  9^1  of  April  Doe  d.  Craw 
akaw  ▼.  Shepherd,  1  C.  &  P.  6«0.  [Abbott] 

(e)  Mode  of  conducthig  in  Court. 

An  entry  by  the  defendant  in  the  marshars  book, 
with  agaric  of  ne  r«r^tatur,  is  not  sufficient  to  au* 
thorise  the  plaintiff  to  try  the  cause,  he  not  having 
entered  it     Watton  v.  Gowar,  8  D.  &  R.  456. 

The  course  to  be  pursued,  in  any  case  where  the 
^Mcial  jury  has  not  been  summoned,  is,  for  the  cause 
to  be  taken  after  other  special  jury  causes,  fixed  for 
that  day,  are  disposed  of;  and  not  to  wait  until  all 
tho  special  jury  causes  in  tlie  list  are  tried.  Archer 
V.  Bamford,  1  C.  &  P.  64.  [Abbott] 

The  counsel  for  the  plaintiff  has  a  right  on  the 
caose  being  caHed  on,  to  have  a  witness  called  on 
bis  eubpcma  without  swearing  tbe  jury.  Hopper  v. 
Smiih,  1  M.  &  M.  115.  [Teaterden] 

Tbe  judge  will  not  call  on  another  cause,  to  allow 
OB  agreement  to  be  sent  to  the  Stamp  Office,  to  be 
properly  stsmped,  and  the  plaintiff  must  therefore 
be  nonsuited.  Vieeaunt  Dudley  and  Ward  v.  Rdhint, 
3  C.  &  P.  96.  [Tenterden] 

An  arrangement  proposed  by  one  of  two  defen- 
dants, in  an  action  on  a  joint  contract,  that  each 
party  should  pay  a  moiety  of  the  damage,  will  not  be 
aocsded  to  by  the  judge  at  Nisi  Prius,  unless  both 
defendants  consent,  either  in  person  or  by  counsel. 
Bickintan  v.  Gcom,  «  C.  &  P.  194.  [Best] 

Tbe  question,  which  party  is  entitled  to  begin  on 
tho  trial  of  a  cause,  is  to  be  determined  by  the  judge 
at  Nisi  Prius,  and  his  determination  will  not  be  re- 
▼iewed  by  the  judges  in  Banc.  Lop^t  v.  Ayidrewe, 
b  Law  J.  K.B.  46. 

As  the  plea  of  fo/sit  ad  dietA  admita  the  execution 
of  the  bond,  the  defendant  is  entitled  to  commence* 
Sandfard  v.  Hunt,  1  C.  &  P.  118.  [Park] 


Where  issue  was  joined  on  a  plea  of  justifieation, 
in  assault  and  battery,  it  was  holden,  that  the  affir* 
mati?e  was  with  the  defendant,  and  therefore  the 
plaintiff's  claim  to  damages  did  not  g^ve  htm  a  right 
to  begin.    Btdell  v.  Rumll,  1  K  &  M.  S93.  [Best] 

It  seems,  in  an  action  for  eoods  sold,  that,  after 
the  order  and  delivery  of  goods  have  been  proved, 
the  plaintiff  may  reserve  the  residue  of  hisevidenoe 
until  his  reply  to  the  defendant's  ease.  Stantfield 
V.  L«vy,  S  Stark.  8.  [Abbott] 

The  cross-examination  is  to  be  deemed  notice  of 
the  intended  defence,  and  therefore  the  plaintiff  is 
bound  to  go  into  evidence  to  rebut  it  before  he 
closes  bis  case,  and  cannot  enter  into  it  in  evidence 
in  reply.  Wharton  v.  Levit,  1  C.  &  P.  5«9.  [Abbott] 

It  seems  the  practice  to  allow  the  plaintiff  who 
has  closed  his  case,  to  adduce  fresh  evidence  to  get 
rid  of  objections  which  are  beside  the  justice  of  tbe 
case ;  but  not  to  obviate  any  difficulty  on  the  merits, 
or  anything  which  goes  to  the  justice  of  tbe  case. 
GtUt  V.  Powell,  2  C.  &  P.  259.  [Best] 

Where  a  party  acta  as  bis  own  adviser,  he  cannot 
ask  the  Court  to  relieve  him  from  the  effects  of 
errors  occasioned  by  bis  ignorance.  GUlingham  r. 
Wadtett,M*C\e].  563. 

If  in  an  action  on  a  bill,  it  has  been  opened,  that 
the  bill  in  question,  at  the  same  time  with  another 
bill,  was  usuriously  discounted  by  the  plaintiff,  and 
after  a  primA  facie  case  of  usury  made  out,  a  witness 
who  is  cdled  to  disprove  it,  is  asked  as  to  something 
he  has  said .  respecting  a  trial  relative  to  the  other 
bill,  this  is  not  a  matter  so  far  collateral,  that  the 
other  side  may  not  call  a  witness  to  contradict  him 
as  to  what  be  said. 

If  in  an  action  on  a  bill  the  plaintiff's  counsel  make 
out  a  primA  facie  case,  and  the  defendant's  counsel 
proves  a  case  of  usury,  and,  after  the  plaintiff  has 
called  a  witness  in  reply  to  deny  the  usury,  a  wit> 
ness  be  called  to  contradict  the  plaintiff's  witness  in 
reply,  the  defendaot^s  counsel  is  entitled  to  observe 
on  the  plaintiff's  evidence  in  reply,  and  on  the 
contradiction  ;  and  the  plaintiff's  counsel  then  has 
a  general  reply.  Meagoe  v.  Simmone,  3  C.  &  P.  76. 
[Tenterden] 

To  prove  a  conversation,  a  witness  was  called, 
who  stated  that  be  had  taken  the  same  down  in 
writing ;  the  counsel  did  not  call  for  the  paper,  but 
the  Judge  did,  and  inspeoted  it  for  his  own  satisfac- 
tion :  It  was  holden,  that  its  production,  under  these 
circumstances,  did  not  entitle  the  plaintiff's  counsel 
to  address  the  jury  again.  DotoUng  v.  Finiganf  1 
C.  &  P.  567.  [Best] 

Where  the  counsel  for  the  defendant  opens  facts 
to  the  jury,  and  calls  no  witness  to  prove  tiiem,  it  is 
in  tbe  discretion  of  the  Judge  to  allow  the  plaintiff's 
counsel  to  reply.  Crerar  v.  Sodo,  1  M.  oc  M.  85. 
[Tenterden] 

If  the  counsel  for  tbe  defendant  on  the  trial  of  an 
indictment  for  a  misdemeanour  opens  new  facts  in 
his  address  to  the  jury,  and  afierwards  declinee 
calling  witnesses  to  prove  the  facts  so  opened,  the 
counsel  for  tbe  prosecution  is,  notwithstanding,  en- 
titled to  a  general  reply.  Rex  v.  Bignold,  4  D.  ft 
R.70. 

If  certain  parts  of  a  book  are  used  to  refresh  the 
memory  of  a  witness  for  Che  plaintiff,  and  the  de- 
fendant's counsel,  in  his  address  to  the  jury,  observes 
upon  the  general  state  of  the  book,  and  refers  to 
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ir  pirti  of  it,  mob  obHmciaDi  do  not  pre  tbe 
nlitf '(  cDUDMl  right  to  rtpij.  Pvlln  t.  Ifhili, 
.HP.iS*.  [Bell] 

''  a  defendiflt  proTO  pajminit  to  t  pliiD^fT,  bj 
vmg  tbe  parliculira  of  dtmuid,  ddiisrad  under 
B  judge'*  order,  in  whiob  the  pUintlff  bu  credited 
-'le  defeDdiot,lhiiii  tbe  eridanoe  of  tbe  dafeDdint, 
and  entillaa  Ibe  pluntifflo  npfy.  Ryuur  r.  Catk, 
1  M.  A  M.  SB  (ia  note).  [Huliock] 

If  thederaDdiDt'ioounwlltke  >n  objection,  and 

fi  couneel  intirei  it,  *nd,  in  replying 

le  objeclion,  tb*  defendant'*  couniel  cite  >  caae, 

'  pliinliff'B  counael  will  be  allowed  to  obiena  on 

I  ci9e  cited.     Fairfia  r.    Utnim,  3  C.  &  P.  103. 

Where,  in  order  to  lave  tba  lima  of  tbe  Court,  it 
arrBDgHl  betwaan  tbe  pirtisa,  that  ■  greet  body 
[iocjmeniary  aridenofl  aball  be  antared  ai  read, 
,  no  HTuninetion  by  (be  pirtiee  it  aball  appear  to 
'  evidence,  and  sfterwirdi  the  parties  cannot 
■no  upon  tba  auttjeet — The  Court  will  permit  tha 
11 --e  u>  be  (gain  act  down  for  bearing,  on  tha  aub- 
1  [  of  thai  eridence ;  hot  will  not  permit  tbe  caoae 
!<e  agiio  opened,  or  any  diacuaaion  to  take  place 
iiipmcrili  WyldT.Ward,lY.SLj.5S6. 
\ILvr  the  jury  hare  had  tbe  caae  aummed  up  to 

<  111.  and  have  relired,  the  Court  will  not  permit 

<  III  laaeea  trsaiiaeon  the  law  of  the  aubjeet,  twm 
I  til  ronaent  of  partiea;  aa  tbey  abould  ante  their 
ilii-ulty  to  tbe  judge,  and  reoeire  hia  direction  aa 

ilielaw.    Bumin  T.   UmnH,  3  C.  &  P.  310. 


IT  J.  K.B.T6:  i.P. 


the 


(1)  Motions,  Rdlci,  i 


I  lie  Court  of  King'a  Benob  will,  if  Ihay  tbink 
|im|>»r,  intarfare,  on  motion,  in  tlioaa  caaea  mhem, 
111  l'<riiiartiniei,an  audila  Dutrria  could  be  aaatained. 
r,.-  r.  T.AlUn,  1  Law  J.  k.D.  »4. 

i  lie  Juuior  baron  of  tbe  Court  of  Each eqner  will, 
III  '  .riira,  ait  to  take  motiooi  of  gouim  od  tbe  anai- 
VI  I   rry  of  the  martyrdom. 

I  h-  three  junior  barona  trill  ait,  either  wilL  or 

X.I'  r>i,t  the  Chief  Baron,  to  tranaact  the  buaioeaa of 

ide  of  the  court,  and  to  hear  molJoni  in 

iiLv,  on  Mondiya  and  Thursdaye  during  term. 

.V;(n.9Prioe,15. 

\kliough  Che  defendant  ha*  atnick  oat  the  ra- 
inier of  nul  InI  renrnf,  yet  a  rule  to  produce  tbe 
<  rd   may  be  gircn  ;  therefbre,  when  a  motion  ia 
ati  in  the  firat  inatance,  no  ooeta  of  oppoaition 
le  allowed,  though  notice  of  motion  wia  fiiran. 
aidT.  GattalUt  Chit.  401. 
motion  to  aniwer  the  mattara  of  as  affidaTit, 
n.'ii  I  granted  on  tha  laat  day  of  term.  Aium.  1  Law 
J.  h.B.  60. 

.\  a  agnement  not  within  the  Uat.  9  &  10  W.  3, 
c.  1,1,  a  1,  will  not  bemadeiruleofoourt,  although 
ii  contaiua  ■  atipuUtiou  to  that  affect.  Su*n  r. 
Harr<,p,lLnrJ.  C.P.4f,*.c.  1  Bing.  133. 

In  ■arringa  rula  on  tbe  clerk  of  an  attorney,  it  ia 
BuHidant  to  inquire  at  the  office  of  hia  employer,  if 
ho  ia  Btiil  a  clerk  in  tha  office,  and  if  be  ia,  to  leaTa 
tht'  ml*  there.     Ahok.  1  Law  J.  K.B.  56. 

^Vhea  papara  hare  been  put  thrtngh  tha  bole  of 
■0  attorney  a  door,  an  inquiry  abould  afterwanla  be 
mnde  wbetbar  they  h*fe  come  to  the  hand*  of  Ibe 
poity,  or  tba  Conn  will  not  cooudar  it  a  good  aei- 


A  rale  haiin): 
Saturday,  and  ai' 
•ndingontbaW.. 

of  the  term.     Br 

Tbe  Court  will 
rule  at  the  end  di 
three  daya.     Aiwn. 

granted  at  the  clu^ 
might  baie  avi>lu'J 
Where  ■  rulu  •' 
Afinifay,  theCotitr  < 
T.  ^Uril,(Chi1.  :>'■ 


miatakaoftbeoBic.T.it 
BroobiT.  WtiiM.S  M 
Tbe  Court  of  F.icUi 
rule  Riii  for  as  oidrr  of 
proof  tbat  notice  Iin^ 
party,  of  the  inli-nded 
r«BiAfl4ii,  11  Price,  il2. 

a  rule  to  compui?  nas  : 
intatloeutcry  juilg^m^n 
record.     Riiitr>i  v,  Htii 

A  rule  to  alien-  caiii 
until  the  folluKing  day  i 
been  ahewn,  although  i 
larged.     SoU^im  v.  C.J 

After  tbe  Court  hace 
apon  a  rale,  they  will 


iLaw  J.  K.D.  1B8. 

heen  oblained  for  a  cnnciliia  n 
Ted  an  Sntnrday  night,  Iht  Hn 


II  bediachargedoD  UM 

?r  will  not  diachiTp 
<Caurt.  in  theabimcK 
n  giren  to  the  opp»il 
[ilicaiion.      Rah<f  r,  (U 

n  on  shewing  csuk,  tin 
ifi  on  the  day  oliaigniB 
"  not  bringing  id  I* 
■d.  3  B.  &  C.  Ibl. 


r  hai 
I,  9  Frica,'38S. 
icedtflirered  ihei 


be  da 
emb 

that  the  new  wtm 

oert  T.  C»pi»,  1  iM 


brougbt  forward,  i 

the  original  diac usai 

J.  C.P.  35,  a.  c.  1 

la  a  joint  acticn  hy  three  plainti^  for  a  libd,- 
beld,  tbat  the  drfendaut might  call  on  the  pliiatOb 
attorney  to  diiclD>p  their  reeidenca  and  occuniiiia 
WoriMf.  Smith.  (IB.  Mo.  110. 

The  Court  will  not  set  aside  a  writ  because  tbi 
•arriea  ia  bad.  L,i«,ur  v.  Tl-uift™*..  1  UwJ. 
K.B.  60. 

A  judge'*  order  may  be  altered  by  the  Covt 
liiMR.  1  Ken.  376. 

The  Court  irill  not  ,Pt  aside  the  orJor  of  i  ysift 
made  at  cbambers.  on  facia  which  could  here  bwii 
but  v»erB  not,  uroilut 
order  waa  made.  G 
K.B.  190. 

Therefore  tbe  Court  refused  a  rule  nitl  to 
an  order  mad*  l>v  a  jud|iB  at  ebambets, 
grouud  that  the  n  hole  of  the  eridence  nw 
before  tbe  judge  ;  oh*errio(;  that  the  suit 


.    Gailxni,   1  Law  J 
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emploj  attoniM  who  wiU  attend  to  the  buaioeis 
at  chamben,  and  bring  tlie  wbole  of  the  evidence 
befon  tbe  judges.     Ward't  cau,  2  Law  J.  K.B.  92. 

0^  a  susunona  to  atav  proceedings  in  an  action  on 
a  judgB^eat,  the  judge  Laving  decided  that  interest 
fras  sot  payable,  and  the  plaintiff  having  accepted 
the  lum  tendered — The  Court  refused  to  difchari^ 
the  jadge's  order,  and  to  allow  him  to  proceed  m 
order  to  tiy  the  question.  BuiUr  v.  Stmeld,  1 
Biog.  368, 8.  c.  8  B.  Mo.  412. 

AiW  an  amendment  had  been  made  under  i^ 
judge's  order,  the  Court  discharged  the  order,  upon 
the  ground,  that  the  amendment  was  too  material  to 
be  permitted  in  a  writ  of  right.  Tooth  v.  Boddingtoa, 
1  Law  J.  C.P.  66,  s.  0. 1  Bii^.  208,  s.  c.  8  B.  Ma 
41 

Bday  in  drawing  up  and  aerving  a  judge's  order 
vaivea  it  Churg§  r.  FarlaU,  4  B.  &  C.  865,  s.  o. 
7D.£(R.4S2. 

(K)  Particulars  of  Demand. 

The  nanhal,  in  an  action  against  him  ibv  an 
escape,  baa  a  right  to  deaaftDd  a  particular  of  the 
cause  of  action.     WebtUr  v.  Jonii,  7  D.  &  R.  774. 

Where  tbe  pdaintiff  delivered  apertictdarof  demaad 
ander  a  judge's  order,  which  stated  the  actien  to  be 
hr  goods  and  a  ball  for  40L,  omittiag  another  hiii 
Anr  20/. :  It  was  holden  no  objection,  becanse  you. 
need  not  give  a  particular  of  a  bill  if  it  appears  in 
declaration.  Catptrj.  Amo$,  2 C.&  P.  267.  [Abbott] 

The  eniasion  to  deliver  a  particular  of  demand 
under  a  judge's  order,  does  not  entitle  the  plaintiff 
to  sign  judgment  of  nan  prei.  Sem§rs  v.  King,  7  D. 
&J^125. 

Where  the  defendant  obtained  a  anmraons  for 
better  pavtieulais  four  dava  belbza  the  time  of  plead- 
ing expired,  and  the  plaintiff's  attorney  did  not 
attend  until  the  third  summons,  when  the  order  was 
refused;  sad,  the  time  for  plsading  being  expired, 
he  signed  joc^ent  Sat  want  of  a  plea :  Held  to  be 
prematore,  because  the  delay  was  created  by  c^aintiff. 
Glomr  V.  Watmor$,  5  B.  &  C.  769,  s.  o.  B  D.  ft  R. 
607. 

In  in  action  by  assignees  of  a  bankrupt,  the  de- 
elaratioa  stated  the  cause  of  action  to  be,  money  had 
and  iMeived  to  the  use  of  the  bankrupt ;  the  parti- 
ndsra  of  demand  described  it  as  hsd  and  received 
to  the  use  of  the  plaintiffs.  This  is  not  such  a 
mianee  as  to  prevent  the  plaintifis  from  recorering, 
it  notsfmearing  that  the  deCandant  could  be  misled 
by  it.  rusto*  ▼.  Barrow,  1  M.  &  M.  137.  [Ten* 
teiden] 

Where,  in  an  action  of  trover,  the  plaintiff  de- 
^ed  for  timber  generally,  the  Court  would  not 
iiMprire  him  to  Ainiah  the^iefendant  with  the  par- 
HcaJar  qnantityor  quality  of  the  articles  he  sought 
to  recover.    Storer  v.  Hunter,  5  Law  J.  C.P.  207, 

(L)  Oyer. 

The  Court  refused  to  ordev  «  defendant  to  give 
the  plaintiff  oyer  of  a  lease,  or  pennit  him  to  take  a 
cepj  of  it,  on  an  affidavit  of  the  plaintiff's  attorMi7, 
^00  itated  that  there  was  no  counterpart  in  the 
foaiesrion  of  the  plaintiff,  and  that  the  attorney  who 
tttd  prepared  the  lease  and  counterpart,  had  ab- 
•coaded.  He  should  have  shewn  that  there  was  no 
^aociitsipartin  eiMtence*  £ari  Portmore  ▼•  Gariwg, 
«  Law  J.  C  J».  132.  c.  c  4  Bing.  154. 
Digest,  1822—1828. 


(M)  PROOBBDllids. 

(a)  Whtr§  at  md€. 

However  irregular  proceedings  may  be,  yet  if 
they  are  not  complained  of  in  a  reasonable  time,  the 
Court  wiQ  not  permit  any  party  to  take  advantage 
of  them.     Grtf^  v.  Cordon,  1  L^w  J.  KJB.  36. 

Where  a  detendant  is  guilty  of  iocAff » the  Court 
will  not  set  aside  the  ptooeedings,  though  they  be 
void,  and  not  merely  irregular*  •^—  t.  Dan$,  4 
Law  J.  K.B.  55. 

A  defendant  having  discontinued  proceedings 
until  he  received  notice  of  executing  a  writ  of  in- 
quiry, and  then  made  an  objection  to  the  deolaratioa 
ddiveied  de  tens  sfsc :  The  Court  held,  that  the  ob- 
jection came  too  late.  Mimter  v.  Colt$,  2  Chit.  237« 
Notwithstanding  three  terms  have  expired,  ye^ 
the  Couit  will  act  aside  the  proceedings  for  irregu- 
larity where  no  latitat  was  issuedt  ifaen.  2  Chit 
237. 

A  rule  which  impMches  only^  one  particular  act, 
in  a  cause  for  irregularity,  admits  that  the  act  imi 
mediately  preceding  was  regular.  And  therefore  a 
defendant,  who  seeks  to  set  aside  a  doelarat'um,  be- 
cause no  writ  has  been  served,  is  answered  by  its 
being  shewn  that  he  had  been  (perhaps  improperly) 
aerved  with  a  rule  for  time  to  declare,  but  which 
ought  not  to  have  been  taken  out,  unless  the  de< 
fendaat  had  been  served  with  a  writ,  and  had  ap- 
peared.   FomU  V.  Atkinion,  4  Law  J.  K.B.  294. 

An  irregularity  in  a  notice  at  the  bottom  of  a  copy 
of  a  writ,  is  not  a  sui&cieat  ground  for  setting  aside 
the  writ,  but  only  the  copy ;  and  the  term  "  irre« 
parity  "  in  a  rule  to  set  aiide  the  proceedinga  for 
irregularity  ie  not  cMentially  requisite.  Uaxvif  y* 
Bminttt^  2  Chit.  238. 

Unreasonable  charges  in  an  attorney's  bill,  are  no 
ground  for  setting  amide  proceedings,  being  a  proper 
subject  of  reference  to  the  Master.  Peace  r.  Robnit, 
1  M'Clel.  &  Y.  105. 

Where  tlie  christian  name  of  tbe  defendant  is 
omitted  in  the  latiut,  the  Court  will  (if  the  proceas 
be  bailable)  set  aside  the  proceedings  on  motion; 
but  if  it  be  serviceable  only,  they  will  not  interfere 
on  motion,  but  leave  the  dedndant  to  plead  in 
abatement.    JloipA  v.  Fukkan^t  6  B.  &  C.  164. 

The  Court  will  not  eet  aside  the  proceedings  for 
inegttlarity»  because  the  declaration  la  against  aleas 
nombcff  of  defendants  than  were  inserted  in  tbe 
mesne  process,  unless  the  defendant  shew  that  the 
cause  of  action  is  distinct.    XvpiMy  v,  War^riekt  6 

Law  J.  K.B.  123. 

Where  a  rule  to  plead  and  notice  of  trial  had  been 
served,  the  Cowrt  would  not  set  aside  the  declaration 
and  subMqaent  proceedinss  i<»  irregularity,  al- 
though one  «f  the  coiinM  in  tne  declaration  delivered 
was  on  unstamped  paper  \  and  held  also,  tbat  an 
objection^  that  the  ma»fiy  counu  were  partly  printed 
and  partjly  written,  was  untenable.  Brand$  v.  Bich, 
8  Taunt.  591,  s.  c  2  B.  Mo.  654, 

An  objection  cannot  be  taken  to  an  irregularis 
in  issuing  an  «K«cution  for  damages  and  costs,  in 
original  aoiicns^  on  tbe  ground  of  omitting  coaU  in 
error.    Anen.  2  Chit.  240. 

Where  a  defendant  pleads  nii  dtiM  to  an  action  of 
debt  on  a  judgment:  Held,  not  a  nullity*  though 
improper.    Anan»  2  Chit  239. 

In  a  lepUrin  suit,  a  rule  to  reply,  uwtead  of  s 

SF 


«0  P1UCnCE-(pBoci 

ruto  t»  plwi  ia  bw,  fii  ■  mK^.  ud jodgouot  may 
bt  US"*]-  T*kiB(  nmt  ft  WMaoa*  ob  which  no 
ont«  U  «A*Tir*nU  Biu)«,  don  not  wtirt  ny  im- 
(ulmrtty.      ITard  T.  HiWlw.  1  U«  J.  K.B.  t8. 

If  lh*  pUiiltff  nMtr*  th»  dobtwitboaltbalniDV- 
lailp  of  hi*  KHurMV.  lad  pwiw  tbo  d«Aod(Dt  Id 
^y  bU  owu  tcmM.  Bwl  th«  imrMj  ■Aarwudi  goal 
va,  Ibo  CouH  will  ••(  lud*  tha  pncMdiag*.  CiUani 
T.  IhsJuH.  1  Uo  J.  K.B.  Xbt. 

A  ilobBtluit,  who  obttJM  (  n^  U  M  Mid*  Die 

E"  '  itia"»  pioMtdinc*,  tatA  to  itiy  fintliei-  praceed- 
iu  tb*  aMotteo,  ia  ••«  ntillcd.  on  tbu  nils 
K  Jlk.>hktt*d.  to  tlL  ibt  tiM  which  h«  bid  lo 
I*  ohnwad  U*  nl>.     Ob  that  nilc  b«- 


I94  iliHhtmd,  ho  Bwt  «Bk' 

b«u(  unoH  but,  wuk  dp.  „        - 

wllhuut  *i>v  r«lMMM«  M  *•  tttmar  tin*  which  lis 

Dut  i  J  ba  «U  Ik*  MCMM^  MM  «■  Ibo  auDB  d>7 
ouml  whu.'b  U*  TCtt  to  dMchMftd.  W  *tU  ban  oh- 
•w*d  r.««»o«b>»  iMBt—w.     lr»hn  t.  IT.Um.  5 

Ikw  .1.  KJk  rjw 

If  k  dal^JoM  ha  MMd  w  u  •Monsv.  wb«m  he  it 
Ihft  INI«.  viv»«diu(*  *)U  ho  H«j«d.    VsM  T.  , 

\V  hot*.  «««m  tbo  MMdMK^  wdartakiaK  to  par 
•M«i»d«iwUMar  b«ibw»iwi»  daj.ajadgo* 
Mdofl  k>  ••«>*  »imi*iHI»  «o  nbWiiiJ.  bM <mdi- 
ltw>^.w«b*MMlMHM:  h«MbMn,tbot.oa 
(ho  J*WU»>'»  N&MM  »  *m^  «Mk  Ub  NBdtr- 
mUw^.  Iho  tlHiH  COM  Mt  lamfl  bia  )•  4*  ao, 
Vui  th<  )J>w««r  MMt  atiib**  bitef  M  Miia*  m  *• 
wuiiM»ki»(.  or  MiKood  i«  A*  «(^!iMl  «BM*.  Hf 


»(.  or  Miwaod  i«  A* 


m^»fU 


tbn  Cou 


motlhi 


iiring  been  laksn  out  for  cosli  oo  a 

I  abilJiog  diBiagpa,  DOtwilbntanding 

--■     pliinliffi, 


,  and  aa  offar  lo  amen  J  on  nayrneal 
had  betn  rejecwd  by  ibe  plain  lift",  ataj-pd 
procredinga  in  a  aecund  action  for  the  original  lum 
aougbl  la  ba  retOTcred.  Longriilgt  T.  JtrnMr,  1 
Jling.  307,  B,c.7  B.  Mo.  Slf. 

A  plainiiffdeclaied  in  auumpail  ij^inat  tnutaai 
of  a  (urn pilia- road  genaniEly,  went  to  Irial,  withdraw 


£DiKGs — Rgdehekcei]. 
hii  record,  and,  after  anSsri 


biwudbt  »  a  titftnai  v 

mlu««d  hr  a  •rt-o«K>  lt>.  0«tAid  *.  Hirt.  >  Chit. 

Au  attdaiit  atali*^  tbu  plaiatiS"a  dobi  ia  udtr 

*■<..  I*  ut  Kioaad  ferar-' ^ —      '^"^ 

I.-J*,  lV-i..»CWt.3--- 

V1»  t\<uii  will  M»  piMOodiafi  in  aa  aeiiaB  la 

»  ihit.  wv 

til  an  avUon  fer  •  dabt  nccrerabls  in  a  Court  of 
ltiK)uHla,  wbon  th*  plainlifi'  might  after  rerdict  be 
dnprlrad  of  coats,  tbia  Court  will  stay  ihe  procosd- 
Iniia  on  Mjnionl  of  Ibe  debt  without  cotla.  Catn- 
(..•Ik  T.  Uwotk.  6  Law  J.  K.B.  S*.  1.  0.  1  M.  & 
II.  Ml. 

Allliougli  a  ijliintiffprocaeJa  bj  aoliOD  fat  a  falaa 
r<it»rn,  and  alao  bj  itiilringtM  againal  the  lait  aberilT 
■I  Ilia  aanifl  time,  the  Court  wilt  not  itij  procead- 
IliHa,     ^NOR.  2Chit.39t. 

I'lineulji 


P«b.  3  D.  &  R.  53. 

The  Court  will  not  1 
pound  of  the  pendeno; 


the  proceedui 
'  inodxr  tcao 
deleadant   ioi 


Ifau 


Elsad  in  ahatameDc',  notwitbitauditig  ibo 
are  expired— ScmAtr.  Soicttr  >.  UyaM 
J.  KB.  11*.  a.  c.  1  M.  &  R.  5()B. 

Where  aeparato  actioni  ware  btoajt 
seretal  peraooa  for  the  same  debt,  wbe 
were  jointly  liable,  the  defendDOt  in  < 
hariug  paid  the  debt  and  wnB  in  ihitic 
Court  stayed  prooeedinga  in  the  olberi  wil 
Vmni  T.  Ligli,  6  B.  &  C.  H4. 

A  plaintiff  had  declared  and  procndod 
u  action  for  woi^  and  labour,  agiinii  ■  1 
road,  withoal  DUniog  any  iniUi'<iJDal<li/> 
the  trial  tboTfoord  «ssiritlidnwn,aiidii 
■on  prM.  <rM  aftarwarda  aigned.  Btldii 
weio  paid,  Iha  plaintiff  hnxigbl  u»ll 
against  ibo  piosnit  defendant  for  the  no 
•ciioD  :  Held,  that  there  waa  do  grmind  I 
iba  proecedingi,  aince  iliero  isnonilgb 
plaiDIiffii  compelled  to  pay  ihscoiuof  tl 
bafore  he  can  proceed  with  the  ucond. 
faJ*.  3  D.  &  B.  53. 

Where  an  action  of  treipaoi  wai  brouil 
bj  aa  aacerti£ctlsd  bankrapt,  for  fil»  inp 
■Aai  Doasoit  ia  K.B.  fin  (b*  laaie  na 
gmad,  that  he  wa*  doI  prepared  wilb  > 
prats  the  Tilidilj  of  the  fomier  oonmi 
CoBit  ilared  the  proceedings  until  llii  a 
torma  action  weia  di*cfaarg«d.  Cmalf) 
BTBaBt.40-,  t.eLt  B.  Mo.  460. 

Whan  ite  pUuliff  diacoTera  that  iKe 


lbs  rale  of< 


ThsCommDBDtdin 


m^sctiBiaopeneding  pi 
(b*  defeililaBl  I 
of  hariog  a  j* 


that  the  debt 
iniolTeai  bafats  tb  action  waa  hrwisbt. 
Law  J.  E.B.  M. 

Whan  Aa  Oaart  ia  satiaGed  that  Ibe  ii 
inntlrmit,  mtA-rBmat  ooaaenl  to  tbn  <uu 
pTiKonu.  they  will  dia^aige  the  rule  for 
•s  in  case  of  a  aooMt,  with  cosla.  Su' 
Law  J.  K.B.  79. 
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lerni,  staying  lb*  pioceedinjs  in  a  ciim 
has  been  a  notice  of  the  motion,  but  thi;< 
came  to  be  shewn  againit  it  at  chambaA 
Law  J.  K.B.  «. 
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'  to  the  Master :  Hsld,  that  the  relsmies  did  not 
mutborise  the  Mattsr  to  decide  whether  the  retnm 
WW  legml.  R9X  ▼.  Griffitki,  1  Ken.  158,  s.  o.  Sajer, 


Certain  ftets  heiog  referred.^  the  Prothonotuj, 
who  reported  the  ptrties  in  contempt,  inanmeh  as 
tbej  had  not  answered  the  interrogatories  sufficientl/: 
Held,  that  the  ProthonotarT's  report  wss  not  con* 
elusive,  and  coaseqaently  exceptions  might  he  taken 
upon  anj  material  point. 

And  an  affidavit  from  the  party,  that  he  was  too 
poor  to  tske  office  copies  of  the  interrogatories,  was 
deemed  uoarailable.  In  re  Itaaeum,  1  Biag.  S72 : 
8.  p.  ffsrcf  T.  Csltwc,  1  Ken.  375* 

«.  IN  EQUITY. 

(A)  Bills. 
(a)  In  general. 

A  hill  win  not  be  entertained  for  an  aceonnt,  and 
payment  of  moniea  doe,  for  expenses  incurred  in 
fitting  out  and  sopporting  certain  troops  called  the 
Iriab  Legion,  in  the  senice  of  the  repablic  of  Co- 
lombia. MmeNamwra  r.  D'Eoerfiur,  3  Law  J. 
Cbano.156. 

Where  a  libel  had  been  pnblishsd,  and  the  person 
libelled  elected  to  seek  his  remedy  by  action  for 
damages ;  and  to  the  declaration  in  such  action,  the 
defendant  pleaded  as  a  jostification  the  truth  of  the 
fneta  coastitnting  the  libel,  and  filed  against  the 
plaintiff  in  the  action  a  bill,  stating,  that  the  trans- 
sbotions  in  question  took  place  in  a  distant  colony, 
ajMl  that  the  witnesses  to  the  ftcts  were  not  in  Eng- 
land ;  and  praying  a  commission  to  ezamine  those 
vilBesaes,  and  a  discovery  from  the  defendant,  and 
an  injonction  to  stay  proceedings  in  the  action  until 
tlie  letom  of  the  comminrion :  Held,  upon  a  de- 
mnrrer  to  the  bill  in  the  court  below,  and  upon 
appeal,  that  d>e  plaintiff  in  equity  was  entitled  to 
the  commission  and  the  injunction.  But,  as  to  the 
discovery,  the  plaintiff  having  in  his  bill  obarged 
and  interrogated  upon  facts,  impeaching  the  charac- 
ter of  the  defendant  in  equity,  and  facts  which  might 
aabject  him  to  criminal  proceedinga,  whether  such 
defendsnt  is  bound  to  answer  any  interrogatory 
which  indirectly  tends  to  establish  the  charge,  or 
any  interrogatory  afleeting  him  with  moral  torpi- 
tode,  or  degradation  of  character — quaere. 

Sooh  a  bill  is  not  sustainable,  where  it  appears 
•  that  the  evidence  is  not  material  to  prove  the  case 
at  law.  The  bill  ought,  therefore,  to  shew  what  are 
the  pleas  at  law.  But  if  it  refers  to  them  so  ss  to 
aaake  them  part  of  the  bill,  it  is  sufficient 
'  To  support  suchaa  bill,  it  ianot  necessary  to  allege 
that  the  witnesses  were  residing  in  England  at  the 
time  of  the  publication  of  the  libel,  or  have  since 
left  it.  MaeauUy  t.  Shaekell,  1  Bligb,  N.S.  96 ) 
and  see  ShaektU  v.  MaeauUy,  S  Law  J.  Chanc.  30. 

It  seems  that  a  bill  may  be  filed  notwithstanding 
▼arions  statutes  point  out  a  summsry  mode  of  pro- 
ffall  T.  AUorney  General,  1  M'CleL  k  Y. 


A  defendant  in  a  suit  by  the  assignees  of  a  bank- 
rapt,  cannot  object  to  the  bill  as  not  having  been 
filed  with  the  consent  of  the  creditors,  unless  the 
objection  is  made  by  the  answer.  Bevan  v.  Lewit, 
Stekes  v.  Wkiitaker,  t  Sim.  376. 

Where  specific  relief  is  prayed,  the  ground  for 


which  fails,  the  plaintiff,  under  the  payer  for  general 
relief,  can  have  such  relief  only  as  is  consistent  with 
the  facts  clearly  and  fully  sUted  in  the  bUl.  King 
T.  Rostett,  2  Y.  &  J.  33. 

An  objection  to  a  bill  on  the  ground  of  multi&rt- 
OQsness  cannot  be  made  at  the  bearing.  Wynna  r. 
CalUnukr,  1  Russ.  f  93. 

By  an  act  of  parliament  for  the  improvement  of 
the  city  of  Dublin,  reciting  that  the  cleansing  of 
the  streets,  before  an  act  passed  in  1784,  had  been 
managed  by  the  corporation  of  Dublin,  and  the  ex- 
pense defrayed  by  them  out  of  the  tolls  and  customs 
of  the  city ;  and  that  since  1784,  the  corporation 
had  paid  to  certain  intended  commissioners  the  sum 
of  tOOOL  yearly  out  of  the  revenue  arising  out  of 
and  from  the  tolls  and  customs  of  the  city. 

The  corporation,  according  to  the  act,  paid  the 
ftOOOl,  annually  until  1818,  after  which,  the  payment 
being  in  arrear,  the  commissioneri  by  their  secretary 
under  the  authority  of  the  act;  in  Easter  Term, 
1819,  brought  an  action  against  the  treasurer  of  the 
corporation  to  recover  9000/.,  being  one  prear's  in- 
stalment. After  appearance,  the  corporation  repre- 
sented that  the  tolls  and  customs  were  insufficient 
to  pay  any  part  of  the  fOOO/.,  and  proposed  that  the 
action  should  be  stayed  without  prejudice  to  other 
proceedinga.  To  tqis  proposal  the  commissioners 
acceded,  and  the  action  was  discontinued. 

In  18tl  the  commissioners  brought  anoUier  action 
to  recover  irrears,  among  which,  by  the  fourth  count 
in  the  declaration,  60001.  were  claimed  as  due  on 
account  of  the  arrears,  for  three  years^  payment  for 
cleansing  the  streets,  to  which  the  defendants  plead- 
fl|d,  that  during  the  three  yeara  in  the  count  men* 
tioned,  no  revenue  had  arisen  to  the  corporation  out 
of  the  tollsand  customs,  wbereout  the  oorporatioa 
could  have  paid  to  the  commissioners,  &c.  In  con- 
sequence of  this  plea,  the  commissioners,  in  the 
name  of  their  secretary,  filed  a  bill  in  Chancery 
against  the  defendant  in  the  action,  stating  the  facts 
above  mentioned,  and  charging  that  the  tolls  were 
not  deficient,  and  setting  forth  the  particulars  of 
various  tolls  and  customs  claimed  and  received  hy 
the  corporation ;  that,  before  and  since  1784,  the 
oorporation  had  let  the  tolls,  or  some  part  of  them, 
upon  leases  at  large  rents ;  and  that  since  the  year 
1784,  the  corporation  had  received  in  tolls  every 
year  beyond  the  sum  paid  to  the  commissioners  a 
surplus  annually  of  2000/.  at  the  least  Upon  these 
statements,  with  interrogatories  founded  upon  them, 
the  bill  prayed  in  aid  of  the  action — a  discovery 
and  account  of  the  revenue  arisinz  from  tolls  ania 
customs,  and  of  the  leases  granted  and  rents  re- 
ceived and  paid  upon  the  same. 

To  this  bill  the  defendant  demurred :  Ist,  as  to  so 
much  as  sought  a  discovery  and  account  of  the  sur- 
plus of  revenue  received  by  the  corporation  in  every 
year  since  1784»  beyond  the  sum  psid  to  the  com- 
missionera  ^  the  cause  assigned  was,  that  such  sur- 
plus was  not  liable  to  the  payment  of  the  airean  of 
future  yean.  The  second  demurrer  was  to  so  much 
of  the  bill  as  sought  a  discovery  of  the  leases  of  tolls 
snd  customs  granted  by  the  corporation  since  1784, 
and  not  sobiusting  since  1818 ;  the  ground  of  this 
demurrer  was,  that  the  arrears  had  been  paid  up  to 
1818,  and  that  the  surplus  of  tolls  before  1818, 
could  not  be  applicable  to  the  payment  of  arrears 
accruing  after  1818. 


J 
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The  dtffeadant  tlso  paC  in  a  long  aofwer,  hi  wbidi 
lie  admitCed  tbat  the  corporation  and  their  leaaaea, 
both  before  and  nnee  the  year  1784,  had  demanded 
and  received  tolla  on  Tarioos  artiolea,  and  tbat  pey^ 
mentB  had  been  and  were  made  upon  shipa  entering 
the  harbour,  and  fenies ;  bnt  contendea  that  saob 
payments  were  not  liable  under  the  act  to  the  pay- 
ment of  the  tOOOl, ;  and  he  aet  forth  acoonnta  in 
achednlea  of  tolk  and  cnttoma,  and  payments  made 
for  ahipa  and  ferries  since  181 8,  insisting,  that  since 
that  time  there  had  been  no  surplus  monies  received 

Jni  tolls  and  customs,  after  defraying  the  expense 
oolteotion. 

Held,  ^affirming  the  judgment  of  the  Court  below,) 
tfiat  the  demurrers  should  be  orermled. 

The  reasons  for  the  judgment  on  the  appeal  were : 
first,  because  Uie  demurrers  were  OTerruJed  by  the 
"answer;  and,  secondly,  because,  eren  admitting 
that  the  surplus  of  formsr  yesn  was  not  applicable 
to  tbe  payment  of  arrears  of  future  yeara,  the  dis- 
covery of  the  revenues  actually  received  in  such 
years  might  be  material  to  furnish  presumptive  evi- 
dence upon  tbe  trial  of  the  action.  Archer  t«  IaUU, 
1  Bligh,  N.8.  f7S. 

Where  a  bill  stated  the  loss  of  a  counterpart  of  a 
lease  as  one  ground  of  relief,  and  prayed  an  account 
of  what  was  due  for  rent ;  and»  as  another  ground  of 
relief,  alleged  tiiat  rent  become  due  in  a  testator's 
lifetime  had  not  been  fully  satisied :  Held,  that  a 
demurrer  to  all  of  the  bill  (ezoept  the  aHegstions  as 
to  tbe  last  ground  of  relief,)  because  the  plaintiff 
had  not  anneted  to  the  bill  an  affidavit  of  the  loss  or 
destruction  of  the  countemrt,  was  a  good  defence. 
Leave  to  amend  tbe  bill  refused.  OmUw  v.  Mtymatt, 
6  Law  J.  Cbanc.  150. 

(6)  To  pgrpttuaU  Tetttmony. 

SimhU'^Th^t  a  bill  to  perpetuate  testimony  cannot 
be  filed  by  an  issue  in  tail.  Belfast  v.  ChichetUrf  S 
J.  &  W.  439. 

In  all  cases,  delay  of  suit,  where  parties  are  cog- 
nisant of  their  rights  and  under  no  legal  disabiii^, 
must  affect  a  tardy  claim,  as  importing  a  conscious 
scqoiescence  in  what  they  have  supposed  to  be  an 
sdverse  right.     Whalhy  r.  WhUUy,  3  Bligh,  31. 

(c)  Of  DIteovtry, 

An  agent,  made  defendant  to  a  bill  for  a  discovery 
as  to  a  title,  may  demur  to  it,  and  he  is  not  ooss- 
pellable  to  produce  the  deeds.  '  ■  r.  Stapla, 
S  Ken.  135. 

Where  relief  is  prayed,  and  discovery  as  ancillary 
only  to  that  relief,  if  the  grosnd  for  the  relief  feils, 
(he  discovery  cannot  be  obtained.  King  r.  Routtt, 
«  Y.&  J.33. 

A  plaintiff  has  no  right  to  a  discovery  of  eircum- 
stsnces,  as  evidence  in  support  of  his  title,  which  is 
denied  by  plea,  unless  in  his  bill  he  expressly 
chaiges  those  circumstances  as  evidence  of  his  tide. 
Br<rt#fi  y.  Brittin,  3  Law  J .  Chano.  150. 

(d)  Of  Revivor. 

If  one  of  two  co-plaintiffs  dies  befere  the  defen- 
dant answers,  the  latter  may  compel  the  remaming 
co-plaintiff  to  revive  the  suit  with  respect  to  tiie 
representatives  of  the  deceased  plaintiff.  Adanuon 
V.  Hall,  1  Law  J.  Chanc.  91,  s.  c.  1  S.  &  S.  «49  j 


B.  0.  beforrthe  Lord  ChaBcellor,  aflbmiag  the  Vm 
Chancellor's  decision,  1  Turn.  S68. 

If  a  mortgagee  and  a  judgment  creditor  Ik  aUl 
for  the  payment  of  their  respective  debtt,  agiail 
the  trustees  and  repraaentatives  of  a  dsoeind  mtf 
tor,  upon  which  a  decree  is  made  for  the  gensnl  id* 
ministration  of  the  teatatorNi  real  and  peneaaltiiite, 
and  afterwards  the  judgment  creditor  dies ;  th«  p» 
aonal  representatiye  of  the  judgment  eredilor  b«* 
titled  to  file  a  hill  of  revivor,  nnking  the  mottgafH 
a  party  defitodant,  and  to  prosecute  tbe  deemu 
phdntiff.  Bumsy  v.  Mergaim,  1  Law  J.  Chsse.  W, 
s.  e.  1  o.  oc  S.  368. 

Where  a  suit  hss  been  instituted  by  a dsnnr,iBl 
revived  by  a  party  claiming  under  a  first  will,  tb 
proper  course  tor  a  devisee  clahning  nnderascooid 
is  to  revive  the  suit,  abated  by  the  detth  of  tlie  de- 
visor, de  novo.     RyUnd  v.  Latouehe,  t  filigb,  566. 

Where  a  suit  becomes  abated  by  Uie  death  of  om 
of  several  plaintiffs,  tbe  representative  of  die  d^ 
ceased  plaintiff  cannot  revive  it  except  bj  a  biO  of 
revivor,  to  which  the  other  plaintiffs  la  tbeorignd 
auit  are  parties*  In  such  a  case  the  reprenitum 
of  tbe  deceased  plaintiff  cannot  make  the  ete 
plaintiffs  in  the  original  bill,  defendants  to  thiU 
-of  revivor,  unless  they  have  refesed  to  be  oo-pkia' 
tifis  in  it.    Anon,  t  Law  J.  Chanc  170. 

Where  a  bill  of  revivor  has  been  filed,  Wt  v 
order  to  revive  obtained,  tbe  Court  wiU  order  tie- 
yival  within  ten  days,  or  dismiss  both  bJUa.  Bate 
V.  Be<i0n,  t  S.&S.3ri. 

Where  tbe  plaintiff  filesa  bill  of  reviTor^batdni 
not  obtain  an  order  of  raviyor,  die  deftndtat  wtj 
obtain  an  order  dismissing  the  bill,  anleAtbeHit 
is  revived  within  a  limited  time.  Awm.  k\j«fi* 
Chanc.  141.  '- 

A  suit  having  become  abated,  and  a  bill  of  fwiv* 
having  been  filed  requiring  no  answer,  and  no  oHff 
of  revivor  being  obtainod,  a  defiradant,  who  baiip 
peered  to  the  bill  of  revivor,  may  obtain  as  eidv, 
that,  onless  the  suit  be  revived  within  a  gireatiBi, 
the  original  bill,  and  the  bill  of  revivor,  shall  f»^ 
dismissed  with  costs  as  against  him.  OirmieY* 
Coekf  4  Law  J.  Chanc.  101. 

A  bill  of  revivor,  even  when  filed  by  a  paitfd*- 
fiendant,  oogbt  not  to  be  broi^t  to  a  bearisg.  rrm 
V.  — — ,  6  Law  J.  Cbanc.  18«. 

On  a  bill  of  revivor  the  defendant  cannot  petn 
an  anawer  containing  newiacts,  thoogh  itapptai 
tbat,  if  it  had  been  filed  oiigisally,  it  might  tan 
produced  a  diftrent  decree.  ^ 

If  a  bin,  produced  as  a  bill  of  revivor,  besot  seel, 
the  defendant  should  demur ;  beoaass,  by  asiwai^ 
the  same,  he  admits  the  bill  to  be  a  good  ^^'-^ 
a  party  file  one  vrbo  is  not  entitled,  the  deftaddrt 
must  adopt  the  same  coarse.  Nanmy  y*  1<^'  '^ 
Fiioe>  117. 

(jt)  SupplemenUL 

Before  a  par^  is  entitled  lo  file  a  soppli**^ 
bill  in  the  nature  of  n  bill  of  review,  it  is  ^^^^ 
that  the  new  matter  should  be  discovered  sobeeqoiR 
to  the  decree,  or  at  Ibsst  subsequent  to  tbe  *■• 
wben  it  could  have  been  intpodaced  into  tbe  cWJ. 
and  tbe  matter  should  not  only  benew,  bntmateniif 
and  Such  as,  if  unanswered  iu  point  cfit^t  ^^ 
clearly  entitle  the  plaintiff  to  a  decree,  or  ^» 
raise  a  question  of  such  aicetsr  and diflcaltft  •>«>"* 
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a  pvofMr  tabjeet  «f  JudgBent  in  •  ««■•»•    Ord  ▼. 
AM,  6  Mtd.  127. 

If  tbe  plaintiff  in  •  tnit  omits  to  pot  ficte  in  iMno 
hj  his  original  UU,  or  hj  amendBont,  Imto  to  file 
a  soppknental  or  cnioiided  HII,  after  the  enit  ia  at 
MBve,  ouAt  not  to  be  granted  by  tbe  Court  on  the 
groond  or  inadrertenee.  A  petition  to  obtain  nioh 
leave  ongbt  to  make  out  a  case  of  new  eTidenee 
hrtcfly  diacovered,  material  to  the  plaintiff's  equity, 
and  wlneh,  wkh  reasonable  diligeaoe,  coold  not  have 
been  discorered  :  bat,  in  sneh  case,  the  suit  ought 
to  be'dii^Msed  of  withoot  pnyudice  to  tbe  mtttter 
omitted  to  be  pot  in  isme,  which  the  plaintiff  may 
proseeate  in  any  lutore  soit.  M'NHU  r.  CMU,  S 
Bligb,Sf9. 

PsrtiM  camot  proceed  to  adeeree^  and  then  apply 
to  the  Grart  for  leave  to  file  a  supplemental  bill,  in 
tiba  aafcua  of  a  bill  of  revivor,  for  the  porpose  of  in* 
trodueiag  new  evidenoe.  Bingham  v.  i>atMoa,  1 
Jac.  tAS, 

Where  a  plaintiff,  by  the  present  praetice  of 
the  Cooft,  mav  obtain  that  reuef  by  petition,  for 
which  a  sopplemental  bill  was  fonnerly  necessaiy, 
and  prefcTS  the  latter  coorse,  the  supplemental 
bin  is  not  demurrable,  but  the  proceeding  will  be 
tahan  into  eonsideration  on  the  question  of  costs. 
i>seMs  V.  WiUiamt,  1  S.  &  S.  5. 

A,  being  entitled,  as  one  of  four  oo-heitemes,  to 
ofertain  hereditaments,  conveys  her  share  to  a  trustee, 
upon  trust  to  aell,  and  then  grants  an  annuity  to  B^ 
dbaifped  upon  tbe  proceeds  of  the  sale ;  the  annuity 
beia^  in  arrear,  B  files  a  bill  against  tbe  persons 
miereated  in  A'a  share,  to  have  his  security  made 
efibetiml:  He  may  afterwards  file  a  supplemental 
bill,  stating  a  lien  of  A,  in  respect  of  her  share, 
upon  the  three  shares  of  those  who  were  co-betreesss 
with  lier,  bringing  before  the  Court  the  persons  in- 
tonatad  in  those  &ares,  and  praying  rehef  acconi- 
iogiy.     OampbtllT.  Cunon,  5  Law  J.  Chaac  203. 

Wbeia  a  decree  is  defective  only  becauae  inci- 
deatal  parties  are  not  before  tbe  Orort ;  as  in  the 
esse  ffi  an  assignment  in  trust  for  payment  of  debts, 
reserring  the  surplus,  if  the  assignee  obtains  a  de- 
cree, mad  afterwards  it  appean  that  he  had  assigned 
Us  interest  before  tiie  decree,  his  assignees  may,  by 
aapplouMntal  bill,  have  the  benefit  of  that  decree. 
(SmnbJe^  Binh  v.  BtnJb,  note,  p.  59d.)  RylatuU  v. 
iMou^he,  f  Bligh,  567. 

If  tJie  queation  of  next  of  kin  be  raised  on  the 
record  ,  a  person,  though  not  a  party  to  tbe  suit,  may 
be  beard,  if  die  Master  has  found  that  he  has  a 
countcv-elaim  against  the  party  suing  in  that  capa- 
citor ;  bbt  if  the  daim  be  not  nised  on  the  record, 
and  none  of  the  next  of  kin  are  in  that  character 
parties  to  the  cause,  it  must  be  brought  before  the 
Court  by  a  supplemental  bill.  WaiU  v.  TewtpU,  1 
S.  &  S.  319. 

Upon  an  appKoation  for  tbe  plaintiff  to  amend  his 
bin,  without  prejudice  to  an  injunction  previously 
obtained  on  the  merits,  XhB  particular  amendmenta 
arast  be  spedfied.  Bell  ▼.  Broehbank,  2  Y.  &  J.  181. 

Leave  given  to  convert  a  bill  for  disooveiy  into 
a  bfll  ftnr  relief. 

Where,  after  answer,  a  bill  for  discovery  and  finr  a 
commission  is  allowed  to  be  converted  tntoa  biU  fer 
lalisf,  the  defendant  ia  entitled  to  bave  kava  to.  put 


•iaaQch  anaaswar  to  tha  amaidad  Mtl,  as  ha  miglvt 
hava  filed,  if  there  had  bean  no  answer  to  Ihe  bttlof 
diaeovenr.    Loumda  v.  Tcmplsr,  2  Bnss.  561. 

If  a  bill  is  amended,  by  adding  parties,  after 
witnesses  have  been  examined,  thair  depositions 
oannot  be  read  against  the  new  partiea.  Pratt  ▼• 
Barhr,  1  S.  &  S.  1. 

Where  co-plaintififs  are  made  defendants  by  mn« 
tion  to  amend  for  the  porpose  of  letttag  in  their 
evidence,  it  mnat  be  on  terms  of  giving  seoarity  for 
payment  of  all  costs,  and  not  merrfy  up  to  Ae  time 
of  their -conversion  from  platntifib  to  defendants. 

flnch  an  applieation  must  (to  succeed)  bo  made 
without  delay. 

Where  there  had  been  great  delay,  it  was  consi- 
dered not  only  a  ground  for  refusing  it,  but  refusing 
it  with  costs.    Smmont  v.  Addium,  12  Price,  169. 

A  biH  need  not  be  amended  for  the  porpoae  of 
aatiodudng  facts  disdosed  in  the  answer,  on  whioh 
Ae  plaintiff  means  to  rely,  as  parts  of  his  case,  en* 
titling  him  to  the  relief  which  he  has  preyed.  Ait^ 
meed  v.  — *^,  1  Ross.  359. 

Aftsr  a  defendant  has  snswered  the  original  bill, 
be  cannot  dennirto  the  aaianded  bill,  on  the  ground 
Aat  tbe  plaintiff's  title  is  not  sudi  as  to  give  him  a 
right  to  any  answer.  Wrefird  v.  Ledum,  5  Law  J. 
Chanc.  173. 

An  obfectioB  on  Ae  Amm  of  an  original  bill  cannot 
be  made  available  on  the  amended  bill.  Ovey  v. 
Leighton,  2  S.  &  S.  234. 

(g)  CrMf  BtTli. 

A  cross  bin  may  be  filed  in  the  Court  of  Chancery, 
if  an  original  bill  has  been  filed  in  the  Court  of  Ek* 
efaequer.    Parker  v.  Leigh,  6  Mad.  115. 

Any  proceedinff  taken  ia  a  cross  cause,  does  not 
prevent  the  origind  pidntiff  firom  calling  for  an 
answer  to  the  ongtnal  bill. 

The  original  cause  being  a  eountrv  cause,  and  the 
cross  cause  a  town  cause,  if  Ae  defendant  to  the 
eross-bill  takes  out  two  orders  for  time,  so  that  his 
third  order  will  expire  before  the  third  order  of  the 
defendant  in  the  ongtnd  cause,  the  Court  will  dlow 
the  defendant  to  the  cross  bill  forther  time,  so  that 
he  may  not  be  compelled  to  answer  the  cross  bill, 
till  he  has  obtained  an  answer  to  his  origind  bill 
from  the  plaintiff  ia  the  cross  cause.  — ^  v.  Har- 
tit,  1  Law  J.  Chanc.  Ill,  s.  c.  1  Turn.  165. 

(h)  T(dc«n  pro  confesso. 

Where  a  bill,  to  which  there  is  only  one  defen- 
dant, is  to  be  taken  pro  etmfetto,  it  may  be  done 
upon  motion,  the  defendant,  if  in  custody,  being 
brought  into  court.  Lewis  v.  Mar$h,  3  Law  J. 
Chanc.  133,  s.  o.  2  S.  &  S.  220. 

(0  FiUng. 
Laches  in  filing  a  biU  can  only  be  taken  advan- 
tage of  by  plea.    Bos  v.  WUieughby,  10  Price,  2. 

(fc)  Dismissifig. 

If  the  plaintiff  do  not  attend  by  counael  when  the 
cause  has  bean  aet  down  for  heaiiag,  the  bill  will 
be  dismissed. 

On  motion,  the  Court  will  not  dismiss  a  bill  after 
it  has  been  set  down  for  hearing.  Lymee  v.  Wye, 
9Price,  166. 

A  creditor,  who  files  a  biU  mi  behdf  of  himidf 
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(C)  Appej 

An  ippe»rai 
out  Ihe  defend 
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Kha  appeirBncB  ii  enUrai 
out  lutborilj,  mod  kftenTanl* 
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but  who 

counael  at  the  bearng,  tb« 
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If  [he  defeudml  doai  no^ 
plea  when  it  is  called  on,  iba 
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(D)  Aum 
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ing  to  be  filed  at  the  tU  elerice'  office,  but  fikd  <m 
tbe  following  momiiig.  will  not  be  ordered  to  be 
coastdered  as  filed  on  tbe  day  on  wbich  it  was  ewom. 
Ibbotion  r.  Booth,  1  Law  J.  Chano.  34,  a.  o.  1  S.  & 
S.  lot. 

If,  after  a  decree  made,  and  proceedinn  ander  it 
In  tbe  Blaster**  office,  it  be  diacoTered  that  the 
answer  of  one  of  the  defendants,  tbouffh  sworn  by 
liim  and  engrossed,  has  not  been  filed  ;  the  Court 
will  not  order  snch  an  answer  to  be  filed  nunc  jtro 
tUHC.    (hmond  r.  Tiwial,  3  Law  J.  Chanc.  1S7. 

Where  a  solicitor  bad  prevailed  on  a  party  to 
file  a  lullagainat  others  and  himself,  and  he  acting  as 
the  plaintiff's  sdidtor  in  the  suit,  did  not  pot  in  his 
answer,  tbe  Court  ordered  him  to  file  his  answer 
within  a  certain  time.  Jenoway  y.  MiddUton,  9 
Price,  666. 

If  the  Attorney  General  do  not  pot  in  his  answer 
to  a  bUl  filed  against  him,  within  a  reasonable  time, 
the  Court  will  order  that,  unless  the  answer  be  put 
in  by  a  abort  day,  the  bill  be  set  down  to  be  taken 
pro  eonftuo,  Peto  r.  th§  Attomoy  Goneral,  1  Y.  & 
J.509. 

After  a  plea  oTermled,  it  is  not  of  course  to  obtsin 
an  order  for  time  to  answer.  Trim  r*  Bakor,  1  Law 
J.  Chanc.  S18,  s.  c  1  3.  &  S.  469,  s.  c.  1  Turn.  {53. 
Order  for  time  to  answer,  obtained  as  of  course 
by  petition  at  tbe  Rolls  afier  plea  overruled,  dis- 
charged as  irregular.  Forrand  r,  Pelham,  t  Law  J. 
Chanc.  2,  s.  e.  1  Turn.  &  R.  404. 

In  a  suit  for  tithes,  the  defendant,  who  had  filed  a 
cross  bill  against  the  plaintiff  for  a  discoTery,  ap- 
plies for  time  to  answer  tbe  original  bill,  until  after 
an  answer  shall  have  been  put  in  to  tbe  cross  bill : 
refused,  because  tbe  course  is  to  amend  the  answer. 
DoWen  r.  Wkittington,  11  Price,  28. 

Husband  and  wife  being  defendants,  the  latter, 
after  obtaining  an  order  to  answer  aeparately,  is  en- 
titled to  all  the  orders  for  time  to  answer,  and  is  not 
hound  by  a  previous  order  obtained  by  her  husband 
fiar  that  purpose  on  behalf  of  himself  and  her*  Jack' 
Ml  ▼.  Haworth,  1  S.  &  S.  161. 

The  defendant,  .being  in  contempt  for  want  of  an 
answer,  afterwards  put  one  in,  and  an  order  for  his 
djscbarge  was  obtained  upon  pajTuent  or  tender  of 
tbe  costs  of  contempt ;  tbe  costs  were  tendered  but 
not  accepted ;  afterwards  tbe  answer  was  excepted 
to  and  referred ;  and  aAer  warrants  to  proceed  before 
the  Master,  the  defendant  submitted  to  answer  the 
exceptions.  The  plaintiff  did  not  proceed  imme- 
diately upon  the  former  process  of  contempt,  but 
waited  for  an  answer  to  the  exceptions :  Held,  that 
tn  order  for  time  to  answer  tbe  exceptions  obtained 
by  the  defendant  was  regular.  Cox  ▼•  Champnoyt, 
6  Mad.  263. 

Where  defendants,  having  stood  out  all  process  of 
contempt,  for  want  of  an  answer,  at  the  return  of 
the  eommiaeion  of  rebellion,  entered  an  appearance 
with  a  clerk  in  court,  paid  the  costs  of  contempt, 
and  obtained  the  usual  order  for  time  to  answer ;  on 
•a  application  for  an  attachment  against  the  defen- 
dants for  not  putting  in  their  answers,  tbe  Court 
held,  that,  according  to  the  established  practice  of 
the  court,  tbe  defendants  were  entitled,  on  paying 
tbe  costs  of  contempt— to  appear  and  take  tbe  uaoal 
ordera  for  time,  in  tbe  same  manner  as  if  they  bad 
not  been  in  contempt,  but  expressed  its  disapproba- 
'    tion  of  the  practice.  HvU  r.  Mockfiy,  2  Y.  &  J.  472. 


After  service  of  an  order  to  answer  amendments 
and  exceptions  together,  it  is  irregular  to  file  a  fur- 
ther answer,  even  though  that  further  answer  was 
sworn  before  the  order  was  served*  StoekdaU  r. 
Ladbrokt,  3  Law  J.  Chanc.  134.    . 

A  defendant  who  is  in  contempt  for  want  of  an 
answer,  may,  on  filing  tbe  same,  be  discharged  either 
by  the  usual  order,  or  by  the  waiver  of  tbe  plaintiff. 
Hotkitu  V.  Lioyd,  1  S.  &  S.  393. 

(6)  Sigvaturo. 

A  defendant  who  is  the  guardian  of  an  infant, 
need  not  sign  the  answer  more  than  once  if  he  be  a 
co-defendant  in  a  joint  answer.  Anon.  S  J.  &  W. 
553. 

All  tbe  skins  of  parohment,  containing  an  answer, 
must  be  signed  :  if  not,  they  are  irr^^ar.  Cortor 
T.  Bo$anquot,  M/Clel.  456,  s.  o.  13  Price,  604. 

An  answer  on  two  sheets  of  parchment  interlined, 
and  one  aheet  only  aigned,  will  be  ordered  to  be 
Uken  off  the  file.  BaiUy  v.  Forbes,  1  M'Clel.  &  Y. 
462. 

Where  an  answer  is  contained  in  mor^than  one 
skin  of  parchment,  every  skin  must  be  signed  by 
the  defendant.  And  therefore,  where  in  a  country 
cause  an  answer  vras  comprised  in  two  skins,  and 
the  last  only  was  signed,  the  Court  directed  than  an 
officer  should  take  the  answer  into  the  oountry,  and 
procure  the  signature  of  the  defendant  to  the  other 
skin,  unless  the  defendsnt  should  previously  come 
to  town  and  sign  it.  Jace6f  v.  Badger,  1  Y.  £c  J. 
166. 

(e)  How  taken. 

An  order  will  not  be  made,  even  under  very 
special  circumstances,  for  taking  an  answer  without 
oath,  unleas  upon  consent  of  the  plaintiff.  Anon.  1 
Law  J.  Chanc  4. 

An  answer  is  not  irregular,  because  it  has  been 
taken  before  tbe  defendant'a  solicitor  as  one  of  the 
commissioners.  Bird  v.  Braneher,  3  Law  J.  Chanc. 
84,  8.  c.  2  S.  &  S.  186. 

Answer  ordered  to  be  taken  off  tbe  file,  on  the 
ground  (inter  alia)  that  it  had  been  affirmed  by  one 
of  the  defendants,  who  was  a  quaker,  under  a  com- 
mission issued  to  take  the  answer  upon  the  defen- 
dant's corporal  oath.  Parke  r.  Chriuy,  1  Y.  &  J. 
533. 

(d)  Supplemental. 

Leave  given,  after  replication,  to  file  a  supple- 
mental answer  to  a  bill  for  dower,  in  order  to  sute 
a  fine  and  non-claim  which  had  been  omitted,  through 
ignorance,  in  the  original  answer.  Jacheon  v.  Paruk, 
1  Sim.  505. 

Where  a  defendant  by  his  answer  alleged  certain 
moduses  to  be  payable  in  lieu  of  tithes,  but  did  not 
state  any  time  at  which  the  moduses  were  payable, 
the  Court  permitted  the  defendant  to  file  a  supple- 
mental answer  for  that  purpose,  on  the  terms  of  pay- 
ing the  costs,  and  did  not  require  an  affidavit  from 
the  defendant  explaining  the  omission  —  holding, 
that  the  moduses  as  pleaded  were  void  moduaes. 
Scott  V.  Carter,  1  Y.  fit  J.  452. 

Where  infant  defendants  were  out  of  the  king- 
dom, and  .a  commission  was  sent  abroad  for 
the  appointment  of  a  guardian  to  put  in  their  an- 
swer, and  a  supplemental  bill  was  filed,  to  which 
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{J)  ITrasarasaatf  it/Dtratinif. 


Kmmim  i*  tbo  «a«w«r»  jniat.  and  .w.^-.^, 
«»»a«l  AffOttodfortabiBgdaaMinarafftbe  file;  and 
lia  t\HiH  (oAiMd  tba  ooita  to  tbe  paitf  againat  wboaa 
lb*  »mJM«Uoii  wto  vi4o.    Gwymm  r.  Btdwur,  9 


(x)  rabti«o/t«<Fa«. 

If »  Ual^dtttt's  auwar  is  filed  while  tbe  sait  ia 
l^l^i).  and  tba  plaintiff  doea  not  oomplain  of  the 
Irfi^rilwitr.  Ibo  Court  wiM  not,  on  tbe  application 
Jf  tb«  def^ndint,  permit  tbo  answer  to  be  taken  off 
lb»  AU»  •xotpt  vpon  bis  undertakiPfr  to  pat  ia  ta 
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^^  C«^  wa» oB  pajaant  of  coats,  penit a 
idaintiff  to  ■iibdiaa  a  laplicataon,  and  HBcad  \m 
bil.     Fftnt  ▼.  PTdh.  11  Mea,  €67* 

A  rnplii  aliaa  waa  panaitlad  to  be  witbdraws,  oe 
P^T^B^vt  of  coata»  far  tba  pnpoae  of  being  aauaiM, 
tbongb  it  did  not  appear  &ac  tba  matter  aoarbt  la 
be  introdoeed  bad  caaa  to  tbe  pane's  kaowledge 
snbaeqoeat  to  filing  tbe  repUeation.  CaUataMf. 
aslwy,  1  H*Clal.&  Y.  596. 

Bot  it  is  not  a  saotaan  of  coarse  to  be  at 
liberty  to  withdraw  a  replicatioa  filed,  and  aaieod 
tbo  bin,  nor  can  it  be  made  ia  the  Exchequer, 
without  an  alBdaTit  shewing  tbe  nature  and  nate- 
risiity  of  the  propooed  saaeadment  MmiAamf. 
Smythe,  9  Price,  163, 

Neither  is  it  an  application  of  ooorse  to  witbditr 
a  replicatioa,  and  amend  tbe  bill  after  plea^aaded, 
and  replication  filed,  althoogh  it  is  prior  to  the  plee 
being  set  down ;  therefore,  where  an  order  of  cosite 
bad  been  obtained,  the  Court  dischaiged  it  for  iirt- 
gularity,  and  the  amended  bill  was  ordered  to  be 
taken  off  the  file.     Carlttm  r.  UEitnagi.  1  Toro. 

The  Court  wiD,  under  special  ofieumstaBcee,  giT* 
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leave  to  witbdnw  the  replication,  and  file  excep- 
tions to  the  answer  nunc  pro  tunc,  Evam  ▼.  Veytey, 
M'CIel.341. 

(F)  Demurrer. 
[See  Demurrer.] 

(G)  Plea. 

Bj  analogy  to  the  rule  at  law,  matters  arising 
between  the  bill  and  plea  may  be  pleaded  in  equity. 
Tiimfr  ▼.  HathaoH,  1  S.  &  S.  3. 

If  a  writ  of  attachment  with  proclamations,  issaed 
against  the  defendant,  has  not  been  retnrned,  the 
defendsnt  may  put  in  a  plea  and  answer.  Sandert 
T.  Murney,  1  S.  &  S.  915. 

Filing  a  plea  after  the  return  of  a  simple  attach- 
ment, is  not  irregular.  Hamilton  ▼.  Hibbert,  2  S. 
&  S.  nfi, 

A  party  in  contempt,  who  has  obtained  an  order 
for  a  commisaion  to  take  his  "  plea,  answer  or  de- 
murrer," may  put  in  a  plea. 

Qvert,  If  tlie  commission  had  been  merely  to 
take  bis  answer,  whether  he  could  have  put  in  t 
pies.    Barber  v.  Craw$haw»  6  Mad.  284. 

When  s  plea  is  filed  to  a  bill,  the  defendant  should 
not  onlj  set  down  the  pies,  but  give  a  rule  for  ar- 
guing it    ForJksr  r.  AUock,  1  Y.  &  J.  195. 

^H)  Motions. 

Motions  cannot  be  made,  oven  in  term,  except 
apon  sesl  days,  unless  leave  to  mnke  them  on  any 
other  day  be  obtained  by  special  leave  of  tho  court 
Auon.  4  Law  J.  Chanc.  204. 

A  motion  cannot  be  made  to  adjourn  a  petition 
in  bankrnptcy;  a  petition  in  the  bankruptcy  is 
lulBcient  for  that  purpose.  In  re  Hardy,  6  Mad.  252. 

A  motion  to  enlarge  the  time  for  foreclosing,  is 
not  t  motion  of  course,  although  the  interest  and 
cofts  be  paid  up.  But  if  there  be  no  opposition,  the 
CoQTtwiU  give  further  time  in  itsdiscreUon.  Qwtrtei 
V.  Knighi,  8  Prioe,  690. 

(I)  Petitions. 

A  person  who  has  lent  deeds,  snd  which  deeds 
bare  been  brougbt  into  the  Master's  oflSce  under  the 
vnsi  directions  in  the  decree,  may,  although  he  be 
■ot  a  party  to  the  cause,  present  a  petition  to  hsve 
tbo  lams  delivered  to  him.  Marriott  v.  White,  1  S. 
&S.17. 

If  the  Court  takes  possession  of  the  property  of  an 
ladiyidual,  by  mistake,  he  may  apply  by  petition, 
f^  intertsu  tuo,  and  the  Court  will  immediately 
gnat  him  relief.     Anon.  1  Law  J.  Chanc.  11. 

The  Court  will  not  on  motion  enforce  an  arrange- 
BSDt  by  consent,  since  it  must  be' brought  before 
tbe  Court  by  petition.  GribbU  v.  Carpenter,  11 
Price,  509. 

Tbe  matter  of  a  report  directed,  not  by  the  decree, 
^tby  subsequent  order,  can  be  brought  on  only  by 
PWiUon.     CUrke  v.  Elliott,  S  Law  J.  Chanc.  200. 

Where  a  bill  is  filed  merely  to  obtain  a  transfer  of 
*^k,  standing  in  the  name  of  a  trustee,  who  is  out 
•'tbe  jarisdiction  of  the  Court,  the  order  must  be 
we  at  tbe  bearing  of  the  cause,  and  cannot  be  ob- 
tained by  petition.     Burr  v.  Maton,  2  S.  &  3. 11. 

A  sum  of  stock,  claimed  as  a  legacy,  by  A,  was 
ordered  by  the  decree  to  be  csrried  over  to  the 
Digest,  1R22— 1828. 


account  of  A,  "subject  to  the  further  order  of  tho 
Court,"  with  a  direction  that  it  should  not  be  sold 
or  transferred  without  notice  to  B :  Held,  that  the 
Court  might,  upon  petition  and  without  rehearing 
the  former  decree,  order  the  money  to  be  paid  to 
B,  if  his  title  appeared  to  be  the  better  of  the  two. 
Barhsdols  v.  Abbott,  3  Russ.  186. 

Where  a  petition  is  presented  in  a  cause,  for  a  re- 
ference to  inquire  whether  an  infant  is  a  trosteo 
under  the  statute  of  Aone,  and  the  infant  is  not  • 
party  to  the  cause,  it  is  not  enough  that  the  petition 
be  entitled  in  the  cause,  it  must  be  entitled  also  in 
the  matter  of  the  infant.  Headley  v.  Redhead,  1 
Law  J.  Chanc.  159. 

A  signature  to  a  petition,  "  authenticated  by  me 
A  B,  solicitor  to  the  petitioner  in  the  matter  of  the 
petition,"  is  not  an  attestation  of  the  signature 
within  the  meaning  of  the  general  order.  In  re 
Dumbellt  5  Law  J.  Chanc.  83. 

A  petition  having  received  the  Lord  Chancellor's 
Jiat,  the  aflSdavits  were  filed :  an  informality  being 
j^iscovered,  the  petition  was  then  amended,  and  re- 
ceived the  Lord  Ciiancellor's  T^ul  anew,  and  was 
ordered  by  his  Lordship  to  be  received  into  the 
petition  paper:  Held,  tliat  the  petition  could  not  be 
heard,  because  the  afiidavits  were  filed  before  the 
amended  petition  was  regularly  in  court*  £x  parl0 
Bygrove,  2  Law  J.  Chanc.  147. 

After  a  petition  has  been  struck  out,  the  Court 
cannot  order  it  to  appear  on  the  papor  till  it  is  again 
set  down.     Ei  parte  Piper,  2  Law  J.  Chauo.  168. 

(J)  Orders. 

Where  a  purchaser  has  obtsined  sn  order  niti,  and 
has  omitted  to  confirm  it,  the  vendor  may  confirm 
it.  Anon.  5  Law  J.  Chanc.  147,  s*  c.  as  ChiUing- 
wnrth  V.  Chillingtoorth,  1  Sim.  291. 

A  defendant  is  not  entitled  to  apply  for  an  interlo- 
cutory order  for  his  own  relief  and  security,  if  he  is 
not  a  psrty  seeking  the  aid  of  the  Court,  unless  his 
motion  may  be  imposed  as  a  condition  on  an  order 
applied  lor  by  the  plaintiff.  Wynn*  v.  Griffith,  1 
Law  J.  Chanc.  110,  s.  c.  1  S.  &  S.  147. 

Quare,  Whether  the  Court  will  at  one  and  the 
same  time,  order  the  Chancellor  of  the  Duohy  of 
Lancaster  to  return  the  writ,  and  the  sheriff  to 
return  the  mandate  which  has  been  issued  to  him. 
Anon.  1  Law  J.  Chanc.  117. 

The  Lord  Chancellor,  by  empowering  the  Vice 
Chancellor  to  sit  for  him,  does  not  thereby  autho- 
rize him  to  alter  or  discharge  orders  made  by  tho 
former. 

If  the  Lord  Chancellor  authorise  the  Vice  Chan- 
oellor  only  to  discharge  an  order,  he  cannot  alter  it. 

Quare,  Whether  the  Vice  Chancellor  has  power 
to  discharge  or  alter  an  order  made  by  the  Lord 
Chancellor,  although  it  be  only  to  hear  a  motion  by 
consent.  Saundere  v.  King,  2  J.  &  W.  429.  [See 
53  Geo.  3,  o.  24,  s.  2.] 

The  Vice  Chancellpr  cannot  discharge  orders  of 
course  made  by  the  Master  of  the  Rolls.  Whitehauee 
V.  Hickman,  1  S.  &  S.  104,  s.  c.  Anon.  1  Law  J. 
Chanc.  72. 

Orders  already  made  will  be  set  sside,  whore 
similar  motions  for  the  same  orders  have  been  re- 
fused, but  the  costs  not  paid.  Killing  v.  Killing,  6 
Mad.  68. 

It  is  not  of  necessity  that  an  order  shall  be  dis- 
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ebttrged,  because  obtained  irregularlj.  Anon*  4 
Law  J.  Cbanc.  101. 

Held  not  irregular,  after  a  decree  was  drawn  up, 
passed,  and  entered,  to  make  an  order  upon  s  peti- 
tion presented  by  an  executrix,  allowing  her  to  re- 
tain sums  paid  through  mistake.  Livesey  r.  Liuetey, 
6  Law  J.  Chanc.  IS. 

The  principle  of  waiver  applies  to  an  irregular, 
but  not  to  an  erroneous  order.  Levi  y.  Ward,  1  S. 
k  S.  349. 

An  order  on  two  solicitors,  as  partners,  is  not 
duly  serred  by  serving  it  on  one  of  them,  and 
leaving  a  copy  at  the  place  where  the  partnership 
busineM  is  carried  on.     Young  v*  Goodson,  2  Russ. 

An  order  upon  the  occupiers  of  certain  warehouses 
to  permit  an  inspection  for  the  purpose  of  ascertain- 
ing their  value  in  respect  of  tithes,  cannot  be 
executed  by  force,  but  operates  only  as  a  process  of 
contempt,  and  to  take  the  bill,  if  necessary,  pro  eon- 
fitio,     Ea»t  India  Company  v.  Kynastont  3  Bligh, 

iro. 

(K)  Examinations. 
[See  Witness.] 

A  defendant  cannot  obtain  en  order  to  examine, 
Si  a  witness,  a  plaintiff  who  does  not  consent. 
Fortday  v.  Whightwiek,  6  Law  J.  Cbanc  60. 

A  plaintiff  cannot  obtain  leave  to  examine  a  co- 
plaintiff  as  a  witness,  on  giving  security  for  costs. 
B#n«m  r.  Ckntfr,  1  Jae.  577. 

After  committal  for  filing  insufficient  answers,  the 
defendant,  instead  of  putting  in  a  written  examina- 
tion to  the  interrogatories,  is  to  be  examined  per- 
sonally upon  them  bj^  the  Master. 

On  the  examination  of  a  defendant,  who  is  at- 
tending before  the  Master  in  consequence  of  in* 
suiAoient  answerp,  he  may  avail  himself  of  the 
attendance  of  counsel. 

A  vM  voce  examinatioB  nt  law,  and  a  penonal 
examination  in  equity,  ate  not  synonymous. 

The  defendant  is  not  to  be  discharged  ont  of 
Ottstody  upon  the  Master's  repoit  of  the  sniliciency 
of  his  examination,  till  the  plaintiff  has  seen  the 
txsminatioB. 

The  object  of  the  Court  in  dirscting  the  defim* 
dant  to  be  examined  vpon  interrogatories  is,  that, 
upon  that  examination,  he  shall  not  be  liberated 
out  of  custody  till  he  hss  given  a  anfficient  answer, 
not  only  to  the  questions  contained  in  the  bill,  to 
which  he  has  not  before  answered,  but  to  every 
r)ue»tion  which  the  Master  thinks  may  fairly  arise 
out  of  the  matter,  which  may  be  contained  in  the 
answers  to  those  questions,  without  putting  the 
plaintiff  to  the  trouble  of  amending  bis  hill. 

But  it  seems,  the  proper  mode  of  discussing  the 
insufficiency  of  the  defendant's  examination  is,  upon 
the  old  exceptions,  with  respect  to  any  of  the 
original  interrogatories  in  the  bill  remaining  un- 
answered ;  and  upon  new  expeptions,  with  respect 
to  any  new  questions  which  the  Msster  may  have 
introduced  in  settling  the  interrogatories.  The  in- 
sofficieney^  of  the  examination, however,  was  in  this 
case  permitted  to  be  shewn  as  cause  against  the  de- 
fendant's discharge.  But  an  examination  maybe 
quite  sufficient,  though  it  is  untrae  and  inconsistsnt 
with  what  has  been  sworn  by  the  defendant  in  his 
nswera.    Though  the  true  principle  is,  that  the 
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plaintiff  must  be  satisfied  with  what  the 

of  the  defendant  allows  him  to  swear.    Farji/ksw 

V.  Balfour,  1  Turn.  184,  201. 

When  a  sequestrator  has  been  ezsmiDed  in  tk 
Master's  office,  the  examination  need  notbeii{;iMd 
by  counsel.     Kune  v.  Price,  1  S.  &  S.  9B. 

A  plaintiff  cannot,  by  an  order  of  ooane,  nfer 
the  examinatioD  of  a  defendant  for  ionffidner, 

after  he  has  proceeded  upon  it. r.  C[re,4Lar 

J.  Cbanc.  206. 

On  a  re-examination,  on  the  groond  of  ifflp- 
larity,  no  new  witness  can  be  examined,  fmji, 
Sylvester,  i  Jac.  83. 

The  rule  that  a  witness  cannot  be^ezBDinedafiir 
publication  passed,  is  not  imperative  inderwaj 
variety  of  circumstance  ;  but  it  will  not  be  d^wMi 
from,  unless  the  Court  is  satisfied,  by  the  betteii- 
dence,  that  it  was  impossible  for  the  party  to  bn 
bad  the  benefit  of  the  testimony  before  paUiatia 
passed.  Anderton  v.  Witbrakan,  3  Lav  J.ChsK. 
130. 

Where  publication  has  passed,  and  thecanttsii 
the  paper  for  hearing,  the  plaintiff,  open  wfA^ 
paying  the  costs  of  3ie  appbcation,  will  be  tUovd 
to  examine  witnesses  to  the  executioa  of  t  viL 
Coley  V.  CoUy,  2  Y.&  J.  44. 

(L)  Inter i^oGATORiEs. 

[See  Witness.] 

The  Court  ordered  an  examinatioB  oo  iatemp- 
tories,  to  ascertain  whether  a  party  bid  poitbisl 
proper^  with  knowledge  of  a  decree. 
Lady  Falmouth,  2  Ken.  2f ,  Cbanc. 

Permission  was  reluctandy  granted  to — r- 
at  the  hearing,  to  exhibit  an  interrogatoiy  utatki 
loss  of  a  deed  by  mistake  omitted  to  be  proved.  Ca 
v^  AlUngham,  1  Jac  S37. 

The  Court  will,  on  motion,  when  acaoie  bttj>*" 
aet  down  for  re-hearing,  permit  interrogtuncito 
be  exhibited,  to  prove  exhibits  not  before  ^  Cent 
on  the  original  hearing,  upon  an  affidtvitit^ 
that  they  have  come  to  the  plaintiff's  knovlws* 
since,  and  that  when  the  cauaewu  heard  bedtdatt 
know  of  their  existenee.  WUliamtim  v.  Hatt«, ' 
Price,  194. 

At  the  hearing,  liber^  given  tea  fkoM"^ 
as  administrator,  to  exhibit  intsirogaioiiei  to  F^ 
the  death  of  the  person,  whose  administzaUiMj 
claimed  to  be ;  and  the  cause  permitted  to  iV| 
over  for  that  pnrpoae.  Maom  v.  De  Bemliit 
Russ.  301.  .    . 

Where  a  defendant,  being  examiaed  i>  ^ 
Master's  office  on  a  general  interrogatory  » (>■* 
receipts  and  payments,  answers  by  ^"?^^ 
former  answer,  which,  in  hot,  contains  no  iawj** 
tion  on  the  subject,  the  Master  will  be  ocderid « 
receive  interrogatories  as  to  his  receipt  of  partjcB" 
sums.  If  the  Msster  refuses  to  reoeire  tneb  n^' 
rogatories  when  tendered  to  him,  the  appli«&0f  " 
made  regnlariy  by  motion  ss  well  as  by  f^^'^ 
Portar  y.  Woodhridge,  4  Law  J.  Cbanc.  68. 

In  a  oountrr  cause,  an  order  to  file  cross  aj*'** 
gatories,  for  the  cross  examination  of  tbe  mtaeai" 
of  the  adverse  party,  is  an  order  of  cooiie.  ^i"*' 
6  Law  J.  Chano.  21.  j 

Impertinent  interrogatorisf  can  only  be  takso  to* 
yantage  of  by  demoirsr. 
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iBterrogBtories,  however  impertinent,  if  answered, 
csBBot  be  suppressed,  ss  the  answer  waires  all  ob- 
jsctioos.    Jefnia  r.  WhiUuck,  9  Price,  486. 

A  demunvr  to  interrogatories,  some  parts  of 
which  are  free  from  objection,  must  paruculariae 
the  objectionable  parts,  Jaekaon  ▼•  Benwn,  1  Y.  & 
J.  52. 

If  an  answer  to  interrogatories  be  not  onlj  too 
gSDeraJ,  hot  insufficient,  exceptions  will  most  an* 
doabtedlj  be  allowed. 

Held,  that  an  interrogatory  asking,  whether  there 
were  not  a  ktm&fidB  consideration,  and  if  not,  what 
was  the  cossideration,  is  answered  by  a  deniaJ,  that 
lh«re  bad  been  a  bond  fidt  consideration,  since  any 
other  than  a  bond  fide  consideration  is  unknown  to 
the  law. 

The  practice  relative  to  costs  on  exceptions  taken 
to  interrogatories  is,  that,  on  OTeiroling  exceptions, 
fiuty  abillings  are  allowed,  and,  on  allowing  them, 
9Ljtf  abillings. 

If  oot  of  thirty-fire  exceptions  taken  to  an  inter- 
rogatory, fire  be  only  allowed,  and,  on  argnment, 
ope  of  the  fire  be  oremiled,  the  defendant  is  not 
SBtitled  to  ooBts.    Dndd  t.  Bi^,  Id  Price,  15. 

When  a  party,  who  has  pat  m  insnfficient  aa- 
svera,  ia  to  be  examined  npon  intenogatories,  soch 
iatenogatories  must  be  settled  by  the  Master,  and 
aniat  go  directly  to  the  points,  to  which  the  exoep- 
tioDs  are  sosuined.  FartiuhaTton  ▼«  BaU^wr,  1 
Ton.  t84w 

(M)  Depositions. 

Qii«rf~Wbether  depositions  taken  in  a  cross 
oauae,  after  publication  passed  in  the  original  cause, 
OKO  be  read  at  the  hearing  of  the  original  cause. 
Horloek  r.  Priestley,  1  Law  J.  Chanc.  7S. 

The  Court  will  not  reject  depositions  on  the  cer- 
tificate of  the  commissioners,  before  whom  they 
Wire  taken,  on  the  ground  that  the  witness  under 
examination  had  not  only  consulted  minutes  of  her 
own,  but  a  doc  ument  drawn  out  for  her  by  plaintiff's 
tttonsey,  and  bad  given  her  testimony  upon  tliem. 
Aim,  t  Ken.  27.  Chanc. 

Depositions  taken  to  perpetuate  the  testimony  of 
witneases  cannot  be  obtained  from  the  Court,  for  the 
purpose  of  perfecting  the  title  to  an  estate.  TeaU 
▼.  TeuU,  1  8.  &  S.  385. 

Where  depositions  were  returned  on  paper,  the 
Coort  allowed  tliem  to  be  engrossed  on  parchment, 
and  the  engrossment  to  be  filed.  WiUit  t.  Garhutt, 
SV.&J.3«6. 

Depositions  taken  by  commission,  suppressed,  it 
appearing  that  tlie  evidence  had  been  taken  by  the 
cl^  to  the  commissioners,  and  that  the  effect  of 
aome  of  the  depositions  had  been  communicated  to 
the  agent  on  the  other  side.  Lennox  y.  Munnings, 
S  Y.  &  J.  483. 

(N)  Exhibits. 

EihibitB  impeaching  the  validity  of  a  deceaaed 
parson's  signature  to  a  codicil  are  admissible.  Ma- 
€hin  V.  Grindon,  «  Add.  91. 

Where  exhibits  are  left  under  an  order  with  the 
derk  in  court,  and  it  becomes  necessary  to  have  them 
produced  in  coort,  or  at  the  assizes,  the  Court  will 
Dot  order  them  to  be  given  up  to  any  person  unless 
by  the  consent  of  all  parties,  and  upon  payment  of 


the  clerk  in  court's  fees.    Harrit  ▼.  Bodinham,  1  S. 
&  S.  S83. 

(O)  Publication. 

It  is  of  course  to  enlarge  publication  before  the 
cause  is  set  down.  Long  v.  Bame,  1  Law  J.  Chanc. 
119. 

Where  no  witnesses  hsTe  been  examined,  it  is  a 
motion  of  course  to  enlarge  publication.  Fretich  v. 
Lewuy,  6  Mad.  50. 

It  is  the  course  of  the  Court  not  to  refuse  enlarge- 
ment of  the  time  of  publication  when  a  proper  ap- 
plication is  made,  though  the  party  applying  may 
have  been  extremely  dilatory.  Anati'  1  Law  J. 
Chanc,  119. 

The  Court  enlarged  the  publication  under  speoial 
circumstances,  although  the  rule  to  pass  publication 
had  expired  four  months.  Stevfmr,  Salwevt  M*Cle]. 
596. 

Publication  enlarged  under  the  circumstances. 
Cutler  y.  Cremer^  6  Mad.  253. 
'  Publication  after  answer  to  original  bill,  will  be 
enlarged,  until  the  answers  in  a  cross  cause  come  in, 
npon  the  production  of  an  affidavit  yerifying  Vhe  facts 
stated  in  the  cross  bill.  Edwardt  y.  Morge^n,  11 
Price,  399. 

In  one  suit,  two  distinct  matters  cannot  be  joined ; 
as,  where  one  requires  that  the  depositions  should  not 
be  published,  till  the  hearing  of  the  cause,  and  the 
other  requires  an  immediate  publication  of  the  same 
depositions.  Dsw  y.  C^rXct,  1  Law  J.  Chanc.  ST, 
s.  c.  1  S.  £c  S.  108. 

If  the  delsy  in  proceedings  on  bill  and  cross  bill 
be  occasioned  by  the  fault  of  all  the  parties  thereto, 
the  Court  will  on  terms,  and  on  payment  of  costs, 
grant  a  second  order  to  enlarge  publication  in  the 
original  cause,  so  as  to  enable  the  party  applying 
for  time  to  consider  the  matter  furnished  by  the 
answer  to  the  cross  bill  newly  filed.  Lowe  y.  Fit' 
kins,  and  Firkins  v.  Lowe,  13  Price,  Si. 

Practice  as  to  publishing  depositions  of  witnesses 
examined  after  decree.  HandUy  y.  BiUinge,  1  Sim. 
511. 

(P)  Causes. 

(a)  Setting  down, 

A  cause  ought  not  to  be  set  down  in  the  paper  of 
further  directions  when  only  a  separate  report  has 
been  made,  and  there  is  no  general  report.  Cochrane 
y.  Chambers,  2  Law  J.  Chanc.  47. 

A  cause  set  down,  witliout  consent,  in  the  yaca- 
tion  after  the  term  in  which  publication  has  passed, 
is  regular.     Partridge  y.  Cann,  1  S.  &  S.  466. 

A  cause  may  bo  set  down  for  trial  proformd,  so 
as  to  enable  a  witness  attending  from  a  public  office 
in  the  country  to  prove  a  document,  without  staying 
a  longer  period.     Swift  v.  Grace,  9  Price,  146. 

Where  a  defendant  obtains  an  order  for  shewing 
cause  against  a  decree  which  has  been  obtained  by 
default,  it  is  his  duty,  and  not  that  of  the  plaintiff,  to 
have  the  cause  set  down.  Cooke  v.  Gould,  4  Law  J. 
Chanc.  153. 

(6)  Adjournment  of. 

It  is  an  established  practice  that  no  cause  be  ad- 
journed, without  production  of  an  affidavit  of  doe 
notice  of  the  application  to  adjourn  having  been 
given  to  the  other  party.  Anon,  2  Law  J.  Chanc.  55. 
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A  eauM  canDot  be  adjourned,  if  a  new  subpoena 
to  bear  j  udgmeot  ia  necessary.  Memorandum,  9  Law 
J.  Cbanc.  80. 

The  Court  will  postpone  tbe  trial  of  a  cauae,  in 
order  tbat  a  crosa  cause  may  be  tried  at  the  same 
time.    Roberts  t.  Wert,  11  Price,  514, 

(c)  Restoring  to  the  Paper, 

Where  a  bill  had  been  diamisaed  for  want  of 
prosecution,  on  an  affidavit  that  tbe  defendant's 
solicitor  had  instructed  bis  clerk  in  court  to  file  a 
replication,  which  he  bad  omitted  to  do ;  the  Court 
on  the  usual  terma  permitted  the  cause  to  be  restored. 
Attorney  General  v,  Felhws,  6  Mad.  111. 

In  equity,  whore  a  party  shews  upon  affidavit  that 
be  was  surorised  by  a  cause  being  in  the  paper  on  a 
particular  day,  and  being  disposed  of  in  his  absence, 
the  Court  upon  motion  will  restore  it  to  tbe  paper  to 
be  heard,  and  a  petition  is  not  necessary  for  that 
purpose.     Rowley  y.  Carter,  1  Y.  &  J.  511. 

(Q)  SUBPOSNA  TO  HEAR  JUDGMENT. 

After  a  aubpoena  to  hear  judgment  served,  and  the 
suit  revived  in  consequence  of  the  plaintiff's  death. 
It  is  not  necessary  that  there  should  be  a  new  sub- 
poena.    Bray  v.  Woodran,  6  Mad.  7<. 

A  subpoena  to  hear  judgment  is  not  dispensed 
with  by  a  solicitor's  undertaking  to  appear.  Bishov 
T.  Bishop,  9  Price,  481.  ^        ^t-  "r 

An  application,  that  the  service  of  a  subpoena  to 
hear  judgment  on  the  defendant's  clerk  in  court 
might  be  deemed  aufficient,  was  granted,  on  an  affi- 
davit stating  that  the  defendant  could  not  be  found, 
end  that  his  solicitor  had  refused  to  receive  the  same. 
FarquharsoH  v.  Theobald,  IS  Price,  ISO. 

(R)  Decrees. 

On  the  non-attendance  of  the  defendants  to  an 
information  by  the  Attorney  General  against  a  cor- 
porate  body,  the  Court  pronounced  a  decree  nisi,  on 
affidavits,  first,  of  an  indorsement  on  the  distringas, 
by  the  defendants'  solicitor  undertaking  to  appear 
at  the  hearing  of  the  cause ;  and  second,  stating 
service  of  a  letter  missive  on  the  solicitors  of  the 
Bishop  of  Winchester,  who  signified  that  they  did 
not  think  it  necessary  to  appear  for  tbe  Bishop.  The 
Attorney  General  v.  the  Poor  of  Alverstoke,  9  Price, 
48«.  -^  ' 

Where  a  defendant  has  produced  uncontradicted 
pnWyocif  evidence  of  a  fact  which  constitutes  his 
defence,  but  that  evidence  is  not  in  itself  conclusive, 
he  will  not  be  entitled  to  a  decree,  but  a  reference 
will  be  ordered  as  to  the  fact  in  question.  Stephens 
V.  Meeeham,  6  Law  J.  Chanc.  «8. 

After  a  decree  in  one  of  two  suits,  commenced  in 
the  name  of  an  infant,  it  is  not  usual  to  refer  it  to 
the  Master  to  inquire  which  is  most  beneficial 
Taylor  v.  Oldham,  I  Jac.  5«7. 

Where  a  bill  is  taken  pro  confesso,  and  a  decree 
made  upon  it,  whether  the  defendant  has  or  has  not 
appeared,  the  Court  will  pronounce  an  absolute  de- 
cree in  the  first  iustance,  and  will  not  give  the  de- 
fendant a  day  to  shew  cause.  London  v.  Ready,  1 
Law  J.  Chanc.  15,  s.  fr.  1  S.  fit  S.  44. 

Semble — If  the  bill  states,  that  persons,  who  in 
respect  of  their  interests  would  be  necessary  parties 
to  the  suit,  are  not  within  the  jurisdiction  of  the 


Court,  a  decree  may  be  made  in  the  cun,  ^e^ 
process  is  not  prayed  against  thsm,  wtuffk 
given  that  they  are  out  of  die  jorisdictioB.  BaM 
r.  Thamlinsen,  S  Law  J.  Chanc  133,  a  e.{S.&i 
tl9. 

Where  three  plaintiffii  bold  a  joint  office,  ni  tsi 
defendant  has  a  good  case  against  one<tf  tla|te' 
tiffs,  though  not  against  the  otben,adeemanit 
be  made  by  tbe  Court  in  tbat  suit  for  the  phiibi* 
Hunter  v.  Richardson,  6  Mad.  89. 

A  decree  for  payment  of  the  debt  of  ooecnte, 
under  a  deed  of  trust  which  provides  fordteprfssi 
of  other  creditors,  is  erroneous.  So,  if  tk  13, 
stating  A  to  have  been  the  sonrivor  of  the  tnM 
named  in  the  deed,  makes  the  heir  of  A  tpvtf  tt 
tbe  suit,  as  such  supposed  survivor,  and  tbitilhgi' 
tion  proves  to  be  false,  the  decree  mida  apaiah 
state  of  the  pleadings  is  erroneons. 

A  bill  to  carry  snch  a  decree  iato  exeratioi,  n^ 
withstanding  long  acquiescence,canaot  benittiM^ 
Tbe  original  decree  may  be  eraauaed,  inpeiey, 
and  varied,  in  a  suit  to  carry  that  decne  ia*  » 
cntion ;  it  is  not  conclusive  until  wvenedWoa- 
ginal  bill,  or  bill  of  review,  for  error  appowtoi* 
^oe  of  the  decr«« ;  and  tiie  Court  maj  rrf«  » 
carry  it  into  execution. 

Interest  ought  not  to  be  computed  firaatbiv 
of  tbe  decree  for  pa^inent,  but  from  thed^J*^ 
payment  is  by  tbe  decree  directed  to  be  Bids- 

An  erroneous  decree,  directing  ptjawit  of  a- 
terest,  cannot  give  the  right  to  iatsrest,  baiiBls*' 
may  be  due  under  circumstances.  , 

No  proper  decree  can  be  made  forthipop*" 
raising  any  sum  of  money  under  a  dewl,vw» 
having  before  the  Court  alltbeperaowinto^" 
the  property. 

A  party  who  oomes  into  a  courtof  eqoiff.tolj* 
the  benefit  of  a  former  decree,  mustsbfrlBil* 
decree  was  right ;  if  it  appears  to  be  errea««*i"* 
Court  cannot  carry  it  into  execution. 

A  decree  taken  pro  con/Jwo,  is  tbe  decree  wj" 
olaintiff  who  takes  it,  and  it  is  his  dot;  to!e«» 
n  is  right  . 

A  decree  taken  pro  eonfetto,  agaiost  oat  rf » 
defendanU  in  a  auit,  may  be  impeached  for*" 
by  a  party  claiming  under  that  defendaat;  »»•* 
party  claiming  under  the  plaintiff  ia  t*'* '■'*• 
have  no  benefit  of  that  decree,  if  erionewtf- 

A  decree  taken  pro  confesso  is  conclasiye  |gj|* 
the  defendant  only,  as  to  facU  within  bis  knowV' 
not  as  to  facta  which  the  plaintiff  has  the***? 
portunity  of  knowing  as  the  defendant,  t^^^ 
the  survivonhip  of  a  trustee,  which  was  '^p^j^ 
the  bill,  but  proves  to  be  contrary  to  fact  H*"*"" 
V.  Houghton,  2  Bligh,  160. 

A  decree,  which  provides  for  the  ^^^^^^zl 
ditor  under  a  deed  of  trust,  upon  a  bill  and  »m»J| 
raiding  questions  as  to  the  rights  of  subeeqo*  ^ 
cumbrancers,  which  are  unnoticed  by  thedeqf'' 
defective  on  account  of  that  decree;  *"^*"5|:'-jt 
▼alid  as  against  those  parties.  But  '^  ^'J  •  tki 
appeal,  how  far  tbat  defect  is  to  be  considered" 
judgment  in  the  appeal — quare.  .'^ 

In  the  case  of  an  appeal  against  a  deci««i  P^^ 
the  benefit  of  a  former  decree  which  is  «"^?^ 
ia  not  necessary  to  appeal  against  tbe  former  d 
Hamilton  v.  Houghton,  2  Bligh,  185.  ,    •, 

The  devisee  having  Uken  the  benefit  of  «8  w**^ 
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Irest  act,  and  made  the  «tngii«e  a  party  to  tbe  suit, 
wiio,  hy  his  answer,  disclaimed  all  knowledge  of  the 
assigiiinent,  and  refosed  to  undenake  the  trust  for 
th#  creditors,  he  cannot  be  compelled  to  act,  and  the 
suit  remains  imperfect  until  another  assignee  is  ap- 
pointed and  made  a  party. 

A  decree  made  in  such  a  state  of  the  cause  is 
erroneous.     Ry lands  r.  Latouehe,  9  Bligb,  567. 

In  a  creditor's  suit  against  the  debtor  and  his 
trostees,  the  debtor  being  out  of  the  jurisdiction  of 
the  Court,  a  decree  is  made,  under  which  tbe  Master 
finds  various  debts  secured  by  specific  debentures  to 
1>a  doe  from  him  ;  but  tbe  report  has  not  been  con- 
filmed  absolutely ;  afterwaros,  the  debtor  having 
come  within  the  jurisdiction,  a  supplemental  bill  is 
filed  against  him,  to  which  he  puts  in  his  answer, 
and  a  supplemental  decree  nin  is  pronounced  against 
bim,  and  made  absolute  in  due  course ;  the  original 
fibdntiir  dying,  and  the  persons  entitled  to  revive 
declining  to  do  so,  A,  who  has  become  by  assign- 
ment the  owner  of  some  of  the  debmitures  which 
tbe  Master  had  reported  due,  obtains  permission, 
Botwithstanding  the  opposition  of  the  defendant,  to 
file  a  supplemental  bill ;  and  tbe  debtor  by  his  an- 
swer insists,  that  debts,  of  which  A  has  become  the 
sssignee,  were  originally  fraudulent  and  usurious, 
end  were  purchased  by  A  with  a  knowledge  of  the 
objections  to  their  validity :  Held,  that  A  is  entitled 
to  the  benefit  of  the  former  proceedings. 

ikmbU — ^1'hat  if  the  objections  to  the  validity  of 
A's  claim  had  been  stated  in  opposition  to  his  ap- 
plication for  leave  to  file  a  supplemental  bill,  the 
Conrt  woeld  not  have  given  him  that  permission. 

&nM»— That  though  a  supplemental  decree  is 
prosounoed,  giving  A  the  benefit  of  the  proceedings 
in  the  original  cause,  the  debtor  may,  by  a  special 
application,  obtain  leave  to  file  exceptions  to  the 
Master's  report,  so  as  to  raise  the  question  of  the 
validity  of  A's  debentures.  HouJlditch  v.  Donegal, 
t  Law  J.  ChsBO.  58,  s.  c.  1  S.  &  S.  491. 

Where  the  minutes  of  a  decree  order  that "  A 
>ad  all  parties  interested  should  be  at  liberty  to 
attend  tbe  trial,"  the  names  of  all  the  parties  in- 
terested should  be  specified  in  it.  Tf^ood  v.  Dtnne, 
1  Law  J.  Chsnc.  89. 

Tbe  only  mode  by  which  minutes  of  a  decree  can 
be  varied,  is  by  petition.  Brown  v.Santomt,  9  Price, 
479. 

Where  a  motion  is  to  be  made  for  any  variations 
ia  a  decree,  the  notice  of  motion  must  express  the 
ivopoted  variations.  Wright  v.  Howard,  1  Law  J. 
Cbanc.  154. 

If  a  decree  absolute  be  dismissed  from  tlie  decree 
Kill,  the  Court  will  not  order  it  to  be  amended  on 
motion ;'  therefore,  if  it  appears  to  have  arisen  from 
^  obvious  mistske  and  the  nature  of  the  case  mani- 
'<^tly  requires  it,  it  must  be  altered  on  a  re-beariog. 
^ilUams  r,Jonet,  13  Price,  265,  s.  c.  M'Clel.  96. 

Gaining  the  enrolment  of  a  decree  by  surprise, 
Anders  it  liable  to  be  vacated.  Stovetu  v.  Gupfy, 
^  Turn.  178. 

.  Under  a  decree,  directing  money  to  be  converted 
^iKto  land,  tbe  party  entitled  to  the  produce  cannot 
^leet  whether  he  will  take  the  produce  or  tbe  land. 
^rarftsJk  V.  Om,  1  Ken.  73,  s.  c.  Amb.  tt9 :  s.  p. 
^tlgamor,  Morgan,  1  Ken.  128. 

Bill  founded  on  a  letter  not  stamped,  decree  made, 
Erected  not  to  be  delivered  out  until  the  letters 


stamped  were  produced  to  the  registrar.   ChMroH  v. 
Jonu,  6  Mad.  f67. 

Tbe  Master's  certificate  of  disobedience  to  a  de- 
cree, need  not  be  filed  within  four  days  after  it  is 
signed,  it  being  sufficient  to  file  it  before  the  four 
days'  order  is  delivered  out.  Hatrit  v.  Be  Tojlet,  1 
S.  &  S.  263. 

(S)  He-hearings. 

A  bill  may  be  sustained  for  tbe  re-hearing  of  a 
decree,  alleged  to  have  been  made  fraudulently  in 
a  suit  to  which  tbe  plaintiff  was  no  party.  Morrii 
V.  Landon,  2  Law  J.  Cbanc.  140. 

On  a  re-hearing,  evidence  in  the  cause  may  be 
read,  which  was  not  read  at  the  original  hearing. 

Qiuere — Whether,  upon  a  special  application,  the 
Court  will  permit  a  party  to  use,  on  a  re-hearing, 
dooumentery  evidence  not  proved  in  the  cause  at 
the  time  of  the  former  hearing.  Williams  v.  Good' 
okild,  2  Ross.  91. 

New  evidence  admitted  on  a  re-hearing,  and  a 
petition  of  re-hearing  permitted  to  be  amended,  to 
stete  the  discovery  of  such  new  evidence.  Wyld  v, 
»Kard.2  Y.&  J.  381. 

Appeals  may  be  prosecuted  in  formd  pauperis. 
Blaud  V.  Lamb,  2  J.  &  W.  402. 

(T)  References. 
(a)  Whsre  directed. 

At  the  insUnce  of  a  tenant  the  Court  will  not 
direct  a  reference  to  the  Master,  as  to  the  reduction 
of  rent.     £x  parte  Town,  in  re  Alchin,  1  Turn.  137. 

A  legatee,  on  a  bill  filed  by  him  against  the  exe- 
cutor, is  not  entitled  to  the  benefit  of  the  proceedings 
had  in  a  suit  by  creditors  against  the  same  executor. 
But  the  legatee's  suit  will  be  referred  to  the  same 
Master  to  whom  the  creditor's  suit  was  referred, 
with  liberty  to  bim  to  use  tbe  proceedings  had  in 
that  suit.     Broad  v.  Bevan,  1  Law  J.  Cbalic.  69. 

Where  there  are  circumstances  under  which  a 
mode  of  valuation  agreed  upon  by  tbe  parties  fails, 
the  Court  will  ascertain  tbe  value  by  a  reference  to 
the  Master.  Arkwright  v.  Stoveld,  3  Law  J.  Chano. 
49. 

The  Chancellor  said,  that  no  reference  could  be 
made  to  the  Master  to  receive  proposals  for  leases 
of  property,  tbe  subject  of  the  cause,  and  to  approve 
aud  settle  the  same  ;  but  that  an  order  might  bo 
made  empowering  tlie  Master  to  report  on  tLem  to 
the  Court.     M*Dermoit  v.  Kealy,  1  Jac.  374. 

In  a  suit  for  tbe  specific  perfonnance  of  an  agree- 
ment, a  motion  was  made  for  a  reference  of  title  ; 
but  the  performance  of  the  contract  being  resisted 
upon  other  grounds,  the  Court  will  examine  tbe 
answer,  to  see  whether  those  other  grounds  are  sub- 
stantial or  erroneous.  Therefore,  where  the  subject 
of  a  contract  was  a  life  annuity,  and  the  defenaant 
insisted  that  time  was  of  the  essence  of  the  contract, 
tbe  Court  refused  to  make  a  reference  of  the  title  to 
the  Master.     Withy  v.  Cottle,  1  Turn.  78. 

An  allegation  in  the  answer  concerning  a  fact 
lying  especially  within  the  knowledge  of  the  plain- 
tiff, does  not  entitle  the  defendant  to  an  inquiry  on 
that  point.     WaUcer  v.  Woodward,  1  Russ.  107. 

The  allegation  in  the  answer  of  facte  which  must 
be  within  the  knowledge  of  tbe  plaintiff,  but  may 
be  incapable  of  otlier  proof,  is  sufficient  to  induce 


422 


PRACriC£~-<RBP£KENCE8). 


tlie  CoQit,  at  the  bearing,  to  diieot  ui  iaqviiy. 
Fereday  y.  Wightwick,  6  Law  J.  Chanc.  60. 

Whether  the  answer  of  one  defendant  can  be  read . 
agaioat  a  co-defendant  aa  to  coata — qumrt,    Snch 
anawer  will  clearly  ground  an  inquirj  before  the 
Maator  aa  to  the  fact.  Chmrvtt  ▼.  Joius,  6  Mad.  4€7. 

The  Court  of  Exchequer  ordered  that  caoaea 
standing  referred  to  the  lato  deputj  remembrancer, 
should  be  transferred  to  the  present  King's  remem- 
brancer.    R*g.  Gen.  13  Price,  864. 

(6)  Impertinenee  and  SeandaL 

[See  Pleading,  in  Equity.] 

After  time  has  been  obtained  under  an  order,  a 
bill  cannot  be  referred  for  impertinence.  Anim.  t 
Ken.  f  1.  Chanc 

A  partr  cannot  hare  a  reference  for  impertinence 
after  he  has  answered  or  submitted  to  anawer  that 
which  contains  the  matter  hecomplainaof,  but,  after 
answer  or  aubmission  to  answer,  matter  maj  be  re- 
ferred aa  acandalous.    In  r§  Burton,  1  Ruaa.  380. 

A  party  cannot  refer  for  impertinence  an  affidavit 
filed  in  suj^rt  of  a  motion,  if,  after  that  affidavit 
was  filed,  he  has  filed  any  affidarit  in  oppoaition  to 
the  motion.     Keeling  ▼.  Hottant,  t  Ruaa.  319. 

Interrogatories  and  depositions  not  to  be  referred 
on  motion  of  courae,  before  the  hearing,  for  imper- 
tinence alone,  without  acandal.     Osmond  t.  TitidaU, 

1  Jao.  695. 

After  a  plaintifFhaa  proceeded  on  the  examination, 
an  order  for  referring  a  defendant's  examination  for 
impertinence  ia  not  aa  of  course.    Johnetone  ▼.  Urt, 

2  S.  &  S.  578. 

Motion  that  a  general  demurrer  ahould  be  taken 
off  the  file,  becauae  the  bill  had  been  previously  re- 
ferred for  impertinence,  refused  with  coats.  Boodt 
V.  Boode,  1  Law  J.  Chanc.  81. 

(c)  Proceedings, 

SembU — Under  a  decree  to  account,  made  upon 
taking  the  bill  pro  eonfesso  against  a  defendant  who 
has  appeared,  but  not  answered,  he  cannot  attend 
the  Master  until  leave  of  the  Court  haa  been  obtained. 
Heifn  ▼.  Heyn,  1  Jac.  49. 

A  residue  being  given  to  a  class  of  persons,  and 
it  being  referred  to  the  Master  to  ascertain  who  be- 
longed to  that  claas,  a  person,  whom  the  Maater  has 
admitted  aa  one  of  the  class,  may  obtain  an  order  to 
aitend  the  proceedings,  at  the  expenae  of  the  eatato, 
if  one  solicitor  acts  in  the  suit  botli  for  plaintiff  and 
iltfendant,  and  also  for  persons  claiming  to  be  iater- 
eiited  in  the  residue.    Anon,  5  Law  J.  Chanc.  104. 

If  a  plaintiff,  after  a  defendant  has  put  in  his  ex- 
amination to  the  usual  interrogatories  before  the 
Master,  discovers  that  the  latter  has  omitted  certain 
sums,  the  Master  may,  without  obtaining  an  order 
of  the  Court,  receive  new  facte  and  further  interro- 
gatories in  order  to  remove  the  difiiculty.  Bidden  v. 
Forster,  1  S.  &  S.  335. 

When  it  is  suggested  at  the  bar,  that  the  party 
prosecuting  a  reference  has,  since  the  report  waa- 
inade,  acquired  informatibn,  which,  if  it  bad  been 
laid  before  the  Master,  would  probably  have  led  him 
to  a  different  result ;  the  Court,  though  it  will  not 
Upon  the  mere  suggestion  refer  the  matter  back  to 
the  Master,  will  order  the  cause  to  stand  over,  with 
leave  to  present  a  petition  on  the  point ;  and  a  suf- 
ficient case  being  stet^  in  the  petition,  and  sup- 


poftad  bv  affidavit,  the  matter  wiU  be  ordered  to  be 
raforrad  iMck.  Hunt  v.  i)idiGSRf9ii.  3  Law  J.  Chae. 

ao7. 

Practice  of  the  Master's  office  aa  to  making  neti 
in  calculating  intereat.  Rnoe  v.  Dedwa,  1  Law  J. 
Chanc.  183,  and  Griffith  v.  HemUm,  t  Law  J.  Chsae. 
197,  8.  e.  1  S.  &  S.  371,  where  the  point  in  thii 
case  came  again  under  review. 

When  reference  is  made  to  the  Maater  to  appoiat 
a  manager  of  an  eatato,  he  may  fix  on  the  fittest 
peraon,  without  regard  to  who  may  propoae  btB. 
Lespituuis  V.  BeU,  «  J.  &  W.  436. 

When  a  reference  ia  made  on  motion  to  the  Mas- 
ter, further  directions  will  be  allowed  on  motisa. 
WhUeomb  v.  FoIm,  6  Mad.  3« 

D,  having  filed  ag^nat  M  and  B  a  bill. in  eqai^ 
to  oancel,  for  want  of  oonaideration,  oertain  pett  sftit 
bonda,  and  a  general  bond  which  D  had  eiscutwl 
and  delivered  to  B,  to  secure  the  balance  of  aoeooat 
between  M  and  B,  and  future  advances  by  B  to  M; 
and  D  having  afterwarda  dismiaaed  the  biU  aa  agaiast 
M,  and  examined  him  aa  a  witness,  it  waa  dsciecd 
on  appeal,  reveraing  the  judgment  below,  diat  D 
having  deliberately  execnted  a  deed,  adcnowledgiag 
that  the  bonda  were  given  to  aeoore  certaiaaoaii 
actually  advanced  by  B  to  D,  and  a  bond  ia  a 
penalty,  defeasible  on  payment  of  money  advaaesit 
and  to  be  advanced  by  B  to  M,  and  acoounte  stated 
and  settled  between  B  and  M,  and  as  no  aoeoaat 
oould  be  taken  in  the  cause  between  B  and  M.  who 
waa  no  longer  a  party,  D  bad  debarred  himaslf  ftoa 
impeaching  the  aecuritiee,or  the  oonaideration  atsted 
in  them.  But  on  reference  to  the  Maater  to  take  aa 
account  of  what  waa  doe  from  D  to  B  on  the  aeen- 
ridea,  although  it  was  directed  that  D  ahooM  be 
bound  by  the  accounte  stated  and  aettled  betwesa 
M  ond  B,  be  was  to  be  at  liberty  to  falsify  the  sssm, 
or  shew  any  errors  or  overohargea  therein. 

In  proceeding  under  this  decree  upon  the  aeeoont 
in  the  Master'a  office,  a  book  of  aooounte  was  pio> 
duced,  containing  a  general  atatement  of  aoeoaata 
between  M  and  B,  and  a  particular  entry  as  to  a 
alleged  purchase  by  M  from  B  of  certain  bonds  axe- 
cut^  by  W.  This  entry  appeared  ia  the  midst  of 
the  general  account,  upon  two  leaves,  having  aa 
appearance  of  being  inserted  in  the  plaoe  of  two 
which  bad  been  cut  out,  but  which  might  have  besa 
brought  into  that  state  by  continued  use.  Many  of 
the  items,  extending  over  a  considerable  period  cf 
time,  were  in  the  same  ink  and  handwriting.  Psy- 
mente  of  prior  date  were  entered  after  paymeata  of 
subsequent  date,  and  the  account,  as  it  appearsd, 
laboured  under  other  auspioioua  circumatanoea.  Tiaefe 
were  alao  produced  before  the  Maater  by  the  ooosaat 
of  all  parties,  plain  copies,  to  save  examined  coptes 
of  the  proceedings  in  a  certain  oauae,  in  which  cae 
W  vras  plaintiff,  and  M  and  B,  with  otheia,  delini- 
dants ;  and  in  which  cause  it  waa  found,  upon  the 
decree,  (the  same  books  and  account  having  been 
produced  in  the  cause.)  that  no  money  had  been  ad- 
vanced or  bondjide  allowed  by  B  to  M  on  the  beads 
in  question.  Under  these  oircumatanoea,  the  Master 
diaallowod  the  charge  of  B  againat  D,  in  respect  of 
the  alleged  sale  of  W's  bonds  by  B  to  M,  and  his 
report  to  that  effect  was  confirmed  by  the  Court  be- 
low :  Held,  on  appeal,  that  under  the  circnmataaosi, 
and  the  liberty  ghren  by  the  order  to  faiaify  the 
account,  the  older  confirming  the  report  waa  right. 


PRACTICE— (Exceptionb). 


423 


WbedMr  «Bc]i  ooBatnt  to  admit  copies  of  such 
piooeedings  m  before  mentioDed,  precludes  the 
party  who  consents,  from  objecting  that  the  originals 
are  not  eWdenee— Sjiuert.  But  if  he  permits  them 
to  be  read  before  the  Master  and  the  Coort,  without 
efficientlj  raising  a  distinct  objection  upon  this 
ground,  atthongh  by  his  exception  he  objects  to  the 
report  generally,  as  not  supported  by  evidence — 
j«in&«  that  the  Master  acting  upon  the  reference,  with 
leave  to  "  surcharge  and  falsify,"  may  administer 
sofih  eqoitr  as  abore  mentioned,  by  disallowing  the 
items  to  which  such  eridence  applies. 

Yfhtn  a  Master  by  bis  report  certifies  a  fact,  and 
ezoeptiottS  are  taken  to  the  repoit,  it  lies  upon  those 
who  are  to  uphold  the  report  to  produce  the  eri- 
denoe  of  the  foot«  So,  if  he  certifies  the  result  of  an 
■coooit  upon  the  allowance  or  disallowance  of  items 
in  dispnte,  and  one  of  the  parties  excepts  to  the  re- 
port, both  as  to  the  prineiple  on  which  the  account 
is  taiken,  and  the  eridenoe  in  support  of  the  allow- 
anco  or  disaliowsnce  of  the  items,  the  parties  in 
wbooe  fovonr  the  report  is  made,  must  produce  the 
aridenoe  on  the  bearing  of  the  exceptiona. 

Whotfaer,  upon  leare  "  to  surcharge  and  falsify  " 
eqnities  can  be  administered — muere.  Bernall  v. 
the  Mar^u  pf  Dontgal,  1  Bligh,  N.S.  504k 

(d)  Rtport, 

Where  an  answer  is  referred  to  the  Master,  the 
defendant  may,  previous  to  his  report,  file  a  further 
aaswer.     Wywne  v,  Jaehon,  S  S.  &  S.  t26* 

Where  a  reference  of  title  is  made  to  the  Master, 
bis  report  will  not  be  suspended  to  wait  the  decision 
of  a  aoit  commenced  against  the  vendor  for  the  re- 
eoveiy  of  part  of  the  estate,  but  the  two  suits  mar 
be  heard  together.  Oikaldittan  v.  Atktw,  3  J.  &  W. 
599. 

On  an  answer  being  referred  for  impertinence, 
the  Master's  report  mnat  be  procured  within  four 
days*  Jmtpk  ▼.  Smpwn,  10  rrioe,  f  5 :  a.  p.  Reg, 
Gtm.  10  Price,  t9. 

An  order  for  reforence  of  an  answer  to  an  in  junc- 
tion biU,forimpertinebce,  nothavingbeen  acted  upon 
■ocordtng  to  the  rule  of  court,  requiring  the  Master's 
tepoit  to  be  obtained  by  the  plaintiff  within  four 
days  after  suoh  reference,  waa  diacbarged  on  motion, 
with  costs,  and  the  injunction  dissolved  on  the 
aerita.    Hodgmn  v.  Priekit,  13  Price,  451. 

The  Court  will  only  grant  a  separate  report  for 
the  pnrpoee  of  expediting  the  proceedings.  Hare  r, 
Mntnmhi,  M*Clel  101,  s.c.  aa  Han  v.  firttford, 
13  Price,  f77. 

Motion  by  plaintiff  to  reatrain  the  Master  from 
naldng  a  separate  report  nntil  a  month  after  the 
trial  ci  an'  indictment  for  perjury,  upon  aflSdavits 
eairied  in  by  that  party  in  support  of  charges,  or 
until  further  order,  or  that  the  report  might  be  with- 
out prejudice  to  the  plaiotifTs  thereafter  proeecuting 
bis  elaima,  refosed  with  costs.  Bolajfey  v.  Bendelaek, 
M'CM.  573. 

Mo  objection  can  be  taken  to  the  Master's  report 
if  the  party  neglects  to  except,  though  the  Master 
bas  proceeded  on  erroneous  principles.  Brown  v. 
Snt§m^  1  M«  &  Y.  4f7. 

(U)  EXOBPTIONS. 

(a)  To  Antweru 

ExMptions  cannot  be  taken  to  an  answer  to  an 


amended  bill,  which  would  have  held  eqaally  to  the 
answer  to  the  original  bill.  Anon,  3  Law  J.  Chanc. 
111. 

The  Court  will  order  exceptiona,  which  are  irre- 
gularly entitled,  to  be  taken  off  the  file.  WiUuinu  v. 
DavUs,  1  S.  &  S.  4«6. 

The  signature  of  counsel  is  essential  to  exceptions 
to  an  answer. 

And,  therefore,  exceptions  not  signed  by  counsel, 
taken  off  the  file,  though  the  defendant  had  taken  an 
office  copy  of  them,  and  the  plaintiff  had  obtained 
an  order  of  reference,     Yates  v.  Hardy,  1  Jac.  223. 

Exceptions  to  an  answer  for  insufficiency  must 
follow  the  words  of  a  bill ;  and  it  is  not  enough  that 
they  are  in  substaoce  the  same  with  certain  parts  of 
the  bill.  Hodgum  v.  Butterjield,  3  Law  J.  Chanc. 
113,  s.  c.  9  S.  &  S.  236. 

After  an  order  to  amend,  the  right  to  except  to» 
the  answer  to  the  original  bill  is  waived  ; — hence, 
where  a  bill  was  amended,  and  the  defendant  put  in 
another  answer,  stating  facts  not  mentioned  in  the 
former,  and  did  not  answer  particulars  required  by 
the  bill — on  exception,  it  waa  holden,  that  a  specif 
application  ought  to  have  been  made  for  leave  to  file 
exceptions.    Irving  v.  Vmia,  1  M*CIel.  &  Y.  563. 

Where  the  effect  of  a  motion  would  be  to  waive 
exceptions  to  answer,  the  Court  will  not  qualify  their 
order  by  making  it  without  prejudice  to  exceptions 
being  taken.     PhilUpt  v.  Stevenson,  1 1  Price,  733. 

Exceptions  to  an  answer  filed  after  the  bill  has 
been  amended,  will  not  be  taken  off  the  file,  if  no 
answer  is  required  to  the  amendments.  MHUr  v. 
Wheatley,  1  Sim.  296. 

Where  an  injunction  is  obtained  by  plaintiff  be- 
fore answer,  and  when  the  anawer  is  put  in,  he 
excepts  to  the  same,  he  cannot  move  to  refer  the 
exceptions  inttanter. 

Such  an  exception  must  be  signed  by  counsel. 
Candler  v.  Partington,  6  Mad.  102. 
^  An  exception  to  the  Master's  report  of  imper- 
tinence, may  be  taken  even  after  an  order  to  expunge 
the  impertinence  has  been  obtained. 

After  a  party,  who  has  obtained  an  order  to  ex- 
punge, has  been  served  with  an  order  for  setting 
down  exceptions  to  the  Master's  report  of  imperti- 
nence, it  is  irregular  in  him  to  proceed  to  expunge,, 
or  to  enforce  the  payment  of  coats.  David  v.  Wil- 
liams,  5  Law  J.  Chanc.  71,  a.  c.  1  Sim.  17. 

Where  exceptions  are  taken  to  the  answer  to  the 
original  bill,  and  exceptions  are  also  taken  to  the 
answer  to  the  amended  bill,  a  sepante  rule  for  the 
argument  of  each  set  of  exceptions  must  be  given  : 
and  it  is  irregular  to  set  them  down  for  argument 
under  one  rule.  Eastwood  v.  Dofrree,  1  Y.  &  J.  508. 

Where  the  Court  thinks  exceptions  frivolous,  it 
will  give  full  costs  against  the  exceptant.    Nunn  v. 
-,  3  Law  J.  Chanc.  83. 

Where  a  g^at  number  of  exceptions  were  taken 
to  an  anawer,  and  shortly  before  the  argument  tbe 
defendant  sabmitted  to  anawer  them,  in  consequence 
of  which,  it  wss  urged,  that  the  anawer  was  clearly 
evasive,  and  that  the  ordinary  coats  were  greatly 
inadequate ;  yet  tbe  Court  refnaed  to  give  extre 
eosta,  hut  reserved  the  consideretion  of  them  until 
the  hearing  of  the  eanse.  Attvood  v.  Small,  2  Y.  & 
J.  72. 

Bill  a^nst  assignees  of  a  bsnknipt  for  an  account 
and  an  injunction  to  restrain  proceedings  at  law. 
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One  of  the  assignees  pat  in  a  separate  answer,  stating 
that  bis  name  had  been  used  in  the  action  at  law 
without  bis  knowledge  or  authority :  that  he  had 
not  acted  as  assignee,  except  in  some  trifling  par- 
ticulars, not  connected  with  the  matter  in  the  bill 
mentioned ;  and  that  he  was  wholly  ignorant  of  the 
matter  set  forth  in  the  bill — Exceptions  to  the  an- 
swer, because  the  defendant  bad  not  answered  each 
interrogatory,  overruled  with  costs.  Jones  v,  Wig- 
gint,  se  Y.  &  J.  385. 

(6)  To  Eeporti  and  Certijicatet. 

An  order  inconsistent  with  the  original  decree 
cannot  be  made  upon  exceptions  to  the  report. 
Brown  r.  De  Tastet,  1  Jac.  284. 

The  Master *s  report,  with  respect  to  a  receiver's 
accounts,  must  be  questioned  by  exceptions,  and 
DOt  u])on  petition.  Skewell  v.  Jones^  2  S.  &  S.  170, 
s.  c.  Anon.  3  Law  J.  Chanc.  54. 

The  party  exhibiting  interrogatories  before  a 
Msster  for  examination  of  the  adverse  party,  cannot 
set  down  exceptions  taken  to  the  examination  for 
insuflSciency,  to  be  signed  before  the  Court,  but 
must  obtain  an  order  to  refer  it  to  the  Master  to  re- 
view his  report,  and  to  report  thereon,  with  liberty 
to  except.     Reg,  Gen.  10  Price,  169. 

Exceptions  to  the  Master's  report  must  be  con* 
finned  before  any  order  can  be  made  upon  it.  Seott 
y.  Livetey,  2  S.  &  S.  SOO. 

After  an  answer  has  been  reported  insufficient, 
an  order  to  amend,  and  for  the  defendant  to  answer 
amendments  and  exceptions  together,  prevents  the 
defendant  from  taking  exceptions  to  the  report,  if 
it  be  served  before  the  exceptions  are  set  down.  JPar- 
quarton  v.  Balfour,  1  Jac.  687. 

If  a  general  exception  is  taken  to  a  Master's 
report,  and  the  Couit  is  of  opinion,  that  the  Master 
is  right  in  any  one  particular,  the  exception  must  be 
overruled.  Green  v.  Weaver,  6  Law  J.  Chanc  1, 
s.  c  1  Sim.  404. 

Exceptions  to  Master's  certificate,  on  reference  of 
an  answer  for  impertinence,  may  not  be  filed  as  of 
course  in  this  Court. 

A  previous  application  must  be  made  to  the  Court 
for  leave  to  file  exceptions.  Thornton  v.  PeUatt,  11 
Price,  73«. 

(V)  Staying  Proceedings. 
[See  Injunction.] 

If  a  suit  be  proper,  and  the  further  prosecution  of 
it  correct,  it  will  not  be  stayed  on  account  of  the 
plaintiff's  becoming  imbecile  after  its  commence- 
ment.    Wartnab^  v.  Wartnaby,  1  Jac.  377. 

The  Court  will  in  general  stay  proceedings  on 
reference  to  the  Master  to  ascertain  whether  pro- 
ceedings at  law  and  in  equity  are  for  the  same  cause. 
But  where,  the  plaintiff  having,  before  the  order  was 
drawn  up,  proceeded  at  law,  tlie  defendant  had 
applied  to  the  court  of  law  and  obtained  time  upon 
terms, — it  was  held,  that  he  had  waived  the  benefit 
of  the  order,  and  was  bound  by  the  intermediate 
proceedings.     Amery  v.  Brodrick,  1  Jac.  530. 

The  Court  will  not  stay  the  last  proceedings  under 
a  decree  till  after  the  decision  of  an  appeal  in  the 
House  of  Lords,  in  the  absence  of  an  affidavit  duly 

Srepared  and  signed  .by  two  counsel.    Edwurd$  v. 
Morgan,  1  M'CieU  &  Y.  «58. 


Pending  an  appeal,  the  Coart  will  sometimes itij 
the  sale  of  property  which  the  decree  bad  direetad 
to  be  sold ;  but,  if  the  property  consists  of  penonal 
chattels,  remaining  in  the  pomcasionoftbe  appcUut, 
he  must  give  smple  security  for  their  valoe.  Kent 
V.  Bumard,  t  Russ.  56. 

An  action  was  brought,  at  the  instance  of  tk 
Crown,  against  a  contractor  for  tiie  building  of  eo^ 
tain  public  works,  on  a  bond  given  for  the  pofer- 
mance  of  his  contract :  the  action  was  defeaded, 
and  a  verdict  and  judgment  obtained  by  the  Crova. 
The  defendant  applied  to  the  Court  to  stay  proeaed- 
ings  on  the  judgment  for  a  abort  period,  that  1m 
might  file  a  bill  on  the  equity  side  of  tbs  ooait, 
alleging  that  he  had  mistaken  his  oonne  in  defead- 
ing  the  action  at  law ;  and  being  advised  that  ha  bad 
good  ground  for  eqniuble  relief,  he  was  aboot  ta  §k 
a  bill  against  the  law  officers  of  the  Crown.  Tha 
Court  rejected  the  application  on  the  grounds— tbtt, 
taking  the  application  as  made  in  the  anit  at  bv, 
the  postea  conid  not  be  stayed  ;  that,  treating  it  ai 
an  application  in  equity,  thera  was  no  sait  depend- 
ing ;  and  that  the  defendant  had  not  shewn  snfidast 
grounds  for  equitable  rolief ;  and  eemUe,  that  hia 
grounds  of  equity  might  have  been  osed  by  kin  st 
law.  (HvUock,  B.  dUsenU)  Rex  ▼.  Pete,  1  Y.  ft 
J.  169. 

(W)  Costs. 
[See  Costs.] 

If  a  bill,  which  has  been  dismissed  for  wast  of 
prosecution,  is  restored  on  the  terras  of  the  piaistiff 
'  paying  the  costs  occasioned  by  the  dismissal,  asd 
the  cause  comM  to  a  hearing  before  these  oosta  an 
paid,  the  defendant  cannot  then  object,  that  the 
terms  of  the  order  of  restoration  have  not  been  sob- 
plied  with.  Larimer  v.  Larimer,  3  Law  J.  Cbane.  IS. 

If,  on  shewing  specisl  cause  against  an  order  to 
dismiss  a  bill  for  want  of  prosecntion,  the  |i)»atiA 
do  not  establish  the  fact  they  endeavonrsd  ts  ds, 
they  must  pay  the  costs  of  the  order  to  disaBia8,iB 
order  to  procuro  the  bill  to  be  retained  by  an  under* 
taking  to  speed.     Atkinson  v.  Button,  IS  Price,  6. 

If  issue  is  taken  on  a  plea,  and  the  defendant,  by 
evidence,  establishes  the  truth  of  it,  the  eoesaesf 
the  Court  is,  to  dismiss  the  bill  with  costs.  Pii 
v«  Edwardt,  S  Law  J.  Chanc.  139. 

An  order  consented  to  in  consequence  of  i 
win  be  discharged,  but  not  with  costs.     Irving  r. 
Pritehard,  1  Law  J.  Chanc.  100. 

On  a  bill  in  equity,  it  appearing  there  was  a  de- 
fence at  law,  the  bill  was  dismiased  with  costs.  Am 
action  at  law  being  prosecuted,  and  the  defendants 
at  law  having  succeeded  in  the  action,  the  plaiBiiff 
in  equity  then  presented  a  petition  for  hearing  on 
account  of  the  question  of  costs,  founding  the  pn^ 
of  the  petition  on  the  ground  of  their  bill  having 
been  a  bill  substantially  for  relief,  as  well  as  for  (Hs- 
covery ;  because  it  had  prayed,  that  the  cause  of  the 
action  might  be  cancelled :  The  Court,  after  ex- 
pressing regret  in  being  compelled  to  grant  the  order, 
made  it,  but  without  costs.  Duncan  v.  Worratl,  10 
Price,  31. 

Where  a  party,  who  is  improperiy  made  a  defen- 
dant, instead  of  objecting  that  he  ought  not  to  be  a 
defendant,  insists  by  bis  answer  that  he  hss  an 
interest  in  the  matter  of  the  suit,  though  tbe  bill  be 
dismissed  as  against  him  at  the  bearing,  be  will  not 
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hvr%  bit  costs.  Rtindall  y.  Raudall,  4  Ltw  J.  Cbano. 
50. 

The  abandonment  of  a  motion  after  notice  does 
not  entitle  the  partj  to  coets.  Hurd  t.  Partington, 
t  M'Clel.  &  Y.  40. 

S.  IN  THE  ECCLESIASTICAL  COURTS. 

The  Court  not  only  condemned  a  proctor  in  tbe 
costs  of  a  anit  in  which  be  had  malpractiaed,  bat 
seemed  inclined  to  suspend  bim  from  bia  functions. 
Frentke  ▼.  Pr«ii(i«c,  3  Phil.  311. 

Where  A  baa  been  imprisoned  under  a  aignificaric, 
far  ooDtempt  of  court,  in  a  cause  between  A  aod  B, 
occurring  in  an  ecclesiastical  joriadiction  ;  the  Court 
of  King'a  Bench  will  direct  hia  release,  if  he  shew 
that  the  atrle  or  nature  of  such  cause  has  been  wrong- 
fnllj  set  rarth  in  the  significavit.  The  other  party 
hi  the  Spiritual  Coort,  B,  maj  baTe  bis  nmedy, 
faofrerer,  by  obtaining  from  the  judge  a  new  moQi- 
tioo  in  the  matter,  warning  A  to  comply  with  its 
decree ;  care  being  taken  in  such  monition  ^as  well 
•s  in  the  subseqoent  signiBcavit  that  will  issue,  if 
A  ccmtkiue  contumacious)  duly  to  set  forth  the  ori- 
ginal caose.    AUten  r.  Dugger,  1  Add.  907. 

To  an  inhibition  disclosing  an  appealable  grie- 
▼aiiee  on  the  face  of  it,  there  must  be  so  aktolute,  and 
not  an  appearance  under  protest.  Greg  t.  Greg,  4 
Add.  «76. 

Process  will  not  be  deemed  well  served  on  an 
ialnat,  vnleas  it  be  in  the  presence  of  his  guardian, 
or  person  baving  his  custody.  Coeptr  ▼.  Green,  t 
Add.  4J»4. 

'When  the  proceedings  are  by  artidesi  they  most 
be  brought  in;  on  the  court  day.  immediately  pre- 
ceding that  npon  which  the  defendant  has  appeared, 
and  contain  tne  entire  charge. 

Additional  articlea  may  be  admitted  in  criminal 
•■its,  but  not  sneb  as  contain  new  criB&inal  charges, 
or  even  advance  collateral  facts  and  circumstances, 
in  proof  of  articlea  of  the  original  act,  directly  cri- 
ouDatorj.    SehuUt  y.  Hodgton,  1  Add.  S19-S0. 

La  peisoDsl  answers  the  respondent  is  not  bound 
to  confine  himself  to  mere  alfirmativea  or  negatives, 
conlomably  to  the  pies,  but  he  may  go  into  all 
amnsrs  relative  to  the  transactions  to  which  the 
nasweis  are  reqoired. 

BatsiM6k— -if  the  redundant  answers  be  various, 
they  are  madmissible.  Other  v.  Heathcote,  f  Add. 35. 

Where  depoeitioos  were  taken  under  a  requisition 
in  a  foieiffn  country,  and  objected  to,  because  they 
bad  not  Men  secretly  taken,  such  objection  was 
ovomled.    HerbeH  v.  Herbert,  3  Phil.  34. 

Afker  prayer  of  poblication,  no  more  witnesses  can 
ba  azaaiined,  nnless  leave  of  the  Court  be  obtained 
for  that  purpose.     Bnicf  v.  Burke,  t  Add.  404. 

An  allegation  in  objection  to  an  inventory  brought 
ia^  on  oath,  by  party  in  the  cause,  admitted,  and 
*'  answeFS  "  decreed.  Qiusre — Whether  the  Court 
might  not  assign  a  *<  term  probatory"  and  permit 
witaessss  to  be  examined  on  auoh  an  allegation,  in 
the  event  of  the  answers  being  unsatisfactory. 
Bregden  v.  Breva,  S  Add.  336. 

inio  Coart  will  not  admit  an  exceptive  allegation 
to  the  testimony  of  a  witness,  unless  it  be  pleaded 
heforo  poblication,  and  discredit  the  witness  mate- 
rially.    Atlmagn  v.  AtUimmi,  t  Add.  484w 

A  prayor  to  the  Court  to  rescind  the  oondosion 
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of  a  catise,  for  the  purpose  of  recei? ing  an  exceptive 
allegation,  will  be  rejected,  unless  a  special  ground 
be  introduced,  as  that  of  fresh  matter  having  newly 
come  to  the  party's  knowledge.  Durant  v.  Durant, 
9  Add.  U7. 

An  exceptive  allegation  liea  to  the  testimony  of 
a  witneas,  not  examined  in  the  principal  caose,  but 
examined  only  in  support  of  an  exception  to  the  tes- 
timony of  a  witness  in  the  principal  cause.  And  if 
admissible  generally,  [i.  e.  of  pleading  (and  within 
time)  facts  of  a  nature  materially  to  discredit  the 
witness  excepted  to  ;  and  if  duly  specifying  times, 
places,  persons,  and  so  on,]  such  an  exceptive  alle- 
gation is  clearly  entitled  to  go  by  proof.  BaU  v. 
Bali,  S  Add.  9. 

Where  an  exceptive  allegation  was  tendered, 
which  appeared  not  to  be  essential  to  the  question 
in  dispute— The  Court  suspended  its  admission,  to 
enable  counsel  to  argue  upon  it,  Salmon  v.  Cromwell, 
S  Phil.  990. 

Quenre — Whether  the  concluaion  of  a  cause  afUr 
sentence  can  be  rescinded  by  the  Court,  when  the 
party  for  whom  the  aentence  was  given  is  opposed 
to  it.     Thomas  v.  Maud,  1  Add.  481. 

No  party,  whether  such  originally,  or  a  mere 
intervener  in  a  cause,  can,  of  right,  plead  in  the 
principal  cauae,  after  publication  has  once  passed,  of 
evidence  taken  in  that  cause.  But  the  Court  if 
prayed,  may  still,  ex  gratid,  permit  a  party  ao  to 
plead,  on  cauae  shewn.  Facts  set  forth  in  an  affi- 
davit, in  order  to  found  a  prayer  to  that  elFect,  on 
the  psrt  of  an  intervener,  stated  by  the  Court :  and 
held,  for  reasons  stated,  to  be  insufficient  to  sustain 
the  praver.  But  the  party  so  praying,  permitted, 
under  tne  circumstances,  to  cross-examine  the  wit- 
nesses on  the  other  side,  (so,  after  their  evidence 
published,  tliat  ia,)  on  first  giving  security  for  the 
payment  of  costs,  if  finally  awarded  against  him  by 
the  Court.     Cimnent  v.  Rhodes,  5  Add.  37. 

4.  IN  THE  COURTS  OF  ADMIRALTY. 

The  mode  of  initiating  a  suit  bv  arrest  of  ship- 
tsckle,  &c.  is  the  ancient  formula  of  the  court  Dua- 
dee,  1  Hag. 

An  affidavit  made  by  a  witness  in  contradiction 
to  his  previous  examination,  admitted.  Centurion, 
1  Hag.  163.  109. 

The  Court  cannot  be  expected  to  decide  upon 
chargea  partaking  strongly  of  a  criminal  nature, 
upon  mere  voluntary  affidavits.   Apotlo,  1  Hag.  315. 

Semble,  That  the  Court  of  Admiralty  is  bound  to 
notice  a  debt  on  record.    Florm,  1  Hag.  303. 

A  monition  deed  decreed  against  an  agent  of  St 
Kite's  in  respect  to  the  proceed  of  a  revenue  aeisure. 
Anon,  1  Hag.  305. 

Decree  of  a  warrant  to  be  served  at  Dublin,  on 
an  offence  committed  in  England ;  the  Master  having 
abaented  himself  after  the  institution  of  the  suit  The 
King  in  hisofice  of  AdmiraUy  v.  Miller,  1  Hag.  197. 

A  formal  admission  of  fact  by  the  aeiaor  la  con- 
clusive.   MatehUtt,  1  Hag.  99. 

Questions  ariaing  upon  grants  of  the  nature  of 
prize,  when  referred  to  this  Court,  must  be  con- 
sidered on  the  principles  of  prise.  Naples  Grant, 
9  Dods.  973. 

A  sentence  of  declaration  is  the  proper  remedy 
against  the  insufficient  prosecution  of  an  appeal. 
^an  Juan,  1  Hag.  967. 
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The  registrar  directed  to  allow  do  oosU  for  irrele- 
T«nt  BtatementB  and  affidavits.    Apoilo,  1  Hag.  StO. 

5.  IN  THE  HOUSE  OF  LORDS. 

Care  shoold  be  taken  in  framing  cases,  to  shew 
what  are  the  points  of  appeal.  Lantdowne  t.  Lans^ 
dawiu,  %  Bligh,  97. 

Facts  which  hare  occurred  since  the  original 
judgment,  maj,  by  leave  of  the  house,  be  stated  in 
an  additional  case,     fioyei  ▼.  BaiUie,  3  Bligh,  491. 

StmhU — That  affidavits  (6Ied  upon  interlocutory 
proceedings)  are  to  be  considered  as  matters  of  re- 
cord -y  and  that  the  facts  disclosed  by  affidavit  so  filed, 
may  be  viewed  by  the  Court  in  deciding  upon  the 
validity  of  a  plea — ipixre.  Wood  r.  Haim,  9  BHgh, 
596. 

An  appeal  being  against  the  deciaioD  of  an  issue, 
as  well  as  against  the  decree  on  further  directions,  it 
is  sufficient  to  reverse  the  decree  on  further  direc- 
tions.    Lanuloume  v.  Lansdoume,  t  Bligb,  97. 

If  the  plaintiff  in  a  suit  has,  by  the  course  of  the 
Court,  a  right  to  a  decree  for  an  account,  he  does  not 
forfeit  such  a  right  by  refusing  an  account  which  is 
offered  by  the  defendant,  or  the  Court  at  the  hearing. 
It  is  the  duty  of  the  Court  to  decree  an  account  et 
officio  ;  and  if  such  a  decree  is  not  made,  it  is  a  valid 
ground  of  appeal,  notwithstanding  the  refusal  of  the 
plaintiff.     Jd'Neil  v.  CiJtUl,  2  Bligh,  229. 

Agents  and  servants  acting  under  general  orders, 
but  without  the  special  direction  of  their  master, 
having  cut  a  tree  on  the  side  of  a  public  road,  which 
in  falling  killed  a  pasaenger — the  widow  and  children 
of  the  person  killed  brought  an  action  for  damages 
against  the  master  and  the  servants,  in  which  action 
there  was  a  judgment  (or  the  defendants.  On  appeal 
against  this  judgment,  the  agents  and  servants,  as 
well  as  the  master,  were  named  as  parties  in  the 
appeal,  but  were  not  served  with  the  peremptory 
order  to  answer  the  appeal,  nor  brought  before  the 
house  as  parties  at  the  hearing.  The  proceeding  was 
held  defective  on  this  ground,  as  it  would  deprive 
the  master  of  the  remedy  over,  or  relief  against  the 
agents  andp  servants,  in  case  of  a  reversal  of  the 
judgment  as  against  the  master  alone. 

An  appeal,  in  which  the  essential  parties  are  not 
served  with  the  peremptory  order  to  answer,  and  do 
not  appear  at  the  hearing,  cannot  proceed  as  against 
one  of  the  reapondents. 

Whether  according  to  the  practice  of  the  house, 
the  hearing  of  the  cause  may  be  adjourned  for  the 
purpose  of  serving  the  absent  parties,  on  payment  of 
the  ordinary  costs — qttter€» 

5em6^— That  under  the  circumatanoes  of  the  case, 
if  there  bad  been  no  such  defect  of  parties,  damages 
ought  not  to  have  been  giren.  Liwoood  v.  Van 
Hathom,  S  Bligh,  195. 

A  suit  having  been  instituted  by  a  devisor  and 
revived  by  a  party  as  devisee,  whose  supposed  right 
is  displaced  by  the  discovery  of  a  later  will,  the 
cause  cannot  be  continued  for  the  benefit  of  the 
effective  devisee,  by  agreement  between  that  devisee 
and  the  plaintiff  in  the  suit,  so  as  to  enable  the  de* 
▼isee  under  the  second  will  (not  being  a  party  to 
the  suit)  to  appeal  against  the  decree  ;  and  an  appeal 
cannot  be  heard  before  the  court  of  appeal  until  he 
ia  made  a  party  in  the  suit  below.  Ryiands  v.  La* 
louche,  f  Bligh,  566. 


A  party  having  af^Msled  against  ooe  part  of  a 
decree,  in  a  suit  where  the  title  is  not  in  tine, 
thereby  virtually  submita  re  thg  rest  of  it, and  caaaot 
afiterwards  present  a  new  appeal  against  other  psm 
of  the  same  decree.  When  such  an  appeal  is  pie< 
sented,  the  party  aerved  with  it  ought  not  to  answer, 
but  to  present  a  counter  petition  to  have  it  dismissed. 
If  he  treats  it  as  an  effective  appeal  by  anaweriag, 
and  suffering  it  to  proceed  before  he  piesenti  § 
oountei  petition,  he  will  not  be  entitled  to  cesla 
Norbury  v.  Meade,  5  Bligh,  261. 

A  decree  to  carry  into  executioii  an  erreneoaa 
decree  being  reversed,  the  cause  was  remitted,  wiA 
leave  to  amend  the  bill,  by  adding  partiea,  and  Bak- 
ing a  better  case  as  to  the  original  claim,,  notvith- 
standing  the  lapse  of  sixty  years  from  the  date  of  the 
deed,  by  which  the  debt  was  secared,  and  of  forty 
years  from  the  date  of  the  errooeoiia  decree.  Ab 
between  the  plaintiff  creditor  and  the  debtor  then 
is  no  presumption,  from  lapse  of  time  in  aoch  aceat, 
and  upon  such  state  of  the  pleadingn,  that  the  deki 
has  been  paid.  But  other  orediiors,  whose  dekli 
ough  t  to  have  been  provided  for  by  the  decree,  laigkt 
have  a  right  to  raise  that  question.  HwmiUmt. 
Hotighton,  2  Bligh,  l6a 

A  decree  which  provides  for  the  debt  of  one  eia- 
ditor  under  a  deed  of  trust,  upon  a  ball  and  answeis 
raising  questions  as  to  the  rights  of  sabeeaaeBt  ia- 
cumbrancers,  which  are  unnoticed  by  the  QScree,  ii 
defective  on  aooount  c^  that  omission,  and,  tmik, 
invalid  as  against  those  parties.  But  if  they  do  aeC 
appeal,  how  hr  that  defect  is  to  be  eonsidendis 
the  judgment  in  the  appeal — jiurre.  Hamiltm  v. 
Houghton,  2  Bligh,  185. 

In  the  case  of  an  appeal  against  a  decree,  giriif 
the  benefit  of  a  former  decree  which  is  enoDeSBik 
it  is  not  necessary  to  appeal  against  the  final 
decree. 

After  an  appeal  against  a  decree  of  a  eooit  sf 
equity  had  been  presented  to  the  House  of  Loids, 
and  the  case  printed  with  an  appendix  of  eridanoe, 
as  entered  in  the  register's  notes  of  the  pnoh  nd 
OB  the  hearing,  an  imler  was  made  upon  sMMiania 
the  court  below,  expunging  part  of  the  evideiee  ai 
entered  by  mistake.  This  order  was  reveiBed  ti 
irregular.  In  such  case  the  propev  comae  is  tospply 
to  the  house,  by  petition,  for  leave  to  prooaed  ia  tba 
court  below  to  rectify  the  mistake.  LefdeU  ▼• 
Creagk,  1  Bligh,  N.S.  255. 

The  Court  of  Session  having  given  jodgaaeotea 
the  ground  of  evidence  which  ought  to  have  baas 
rejected,  but  some  of  which  evidence  was  oapaUa 
of  being  produced  in  an  unobjectionable  shape,aB4> 
there  being  other  evidence  wbicb  might  auslaiatfae 
claim,  on  appeal  against  the  judgment,  the  case  wai 
not  remitted,  but  the  judgment  was  levessed  en  sd- 
count  of  the  small  value  of  the  matter  ia  di^ola, 
and  the  expense  which  a  remit  would  cause.  DuMkar 
v.  Harvey,  t  Bligh,  S60. 

Where  the  appeal  extends  to  the  questionef  coalab 
and  a  term  given  according  to  a  power  to  seeara  aa 
annuity,  provides  for  the  payment  of  all  coats  and 
charges  relating  thereto,  the  leversal  of  an  emaaoas 
decree  ought  to  be  with  ooets. ,  Lenarfweea  r.  laa*- 
doiMM,  2  Bligh,  351. 

If  a  decree,  contrary  to  the  provisions  of  a  deed, 
ordera  that  all  parties  shall  abide  tbeiK  own  oeao, 
no  altemtion  can  be  made  in  the  Houis  of  Lords,  ia 
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tlmt  reapect,  where  il  is  not  made  tbe  ■object  of 
uppeaL    Lanaiownt  r.  Lwntdown^t  2  Bligb,  96. 

Where  »&  appeal  is  irregular,  the  respoDdent 
shall  present  a  counter  petition  to  have  it  dismined ; 
if  be  treats  it  as  an  effective  appeal,  by  answering 
and  entering  it  to  proceed,  he  will  not  be  entitled 
to  costs.     Hcthury  y.  Meade,  8  Bligb,  261. 

Where  the  substaDce  of  a  qaestion  bad  been  ad« 
judged  bj  former  decisions,  upon  tbe  admission  or 
acquiescence  of  the  party ;  costa  are  given  ujK>n  the 
affirmance  of  a  subsequent  judgment  on  appeal. 
Maelhn^aU  r.  Hogarth,  3  Bligh,  41. 

Upon  a  summary  complaint  under  the  16  Geo.  3, 
o.  10,  8.  ft4,  the  Court  of  Session  have  no  power  to 
award  coeu  in  part ;  the  act  directing  that  they  shall 
allow  to  the  party  who  prevails  full  costs  of  suit. 
j1»^iu  t.  Montgomtry,  3  Bligh,  98. 

Costs  not  given  because  of  delay  in  the  prosecu- 
tion of  a  Buit.  Colclougk  v.  Sterum,  3  Bligh, 
181. 

Upon  a  bill  charging  fraud  in  the  purchase  of  a 
rarersion  by  a  nephew  from  an  uncle,  no  costs 
faav^iBg  been  given  upon  a  decree  dismissing  the  biU 
in  tlM  court  below,  no  costs  given  upon  atfirming 
thedecrce  on  appeal.  WhMUey  v.  Whalley,  3 Bligb,  1. 

6.  IN  CRWINAL  PROCEEDINGS. 

The  Court  refoasd  to  respite  process  for  a  longer 
tiae  than  till  the  following  term,  considering  the 
case,  nnder  the  ciimiBStances,  a  case  for  suspending 
proeefls  horn  term  to  term  only.  In  re  Ciark,  1 1 
Trice,  730. 

A  maa  was  indicted  for  a  nuisance,  in  keeping  a 
gaming-house.  He  pleaded  puis  darrein  d&ntinuanoe, 
that  be  had  been  acquitted  of  tlie  asms  offence,  at  the 
Qottter  Sesaions.  The  last  eontinuanoe  was  to  the 
fiist  day  of  Michaelmas  term.  The  plea  was  not 
filed  until  the  19th  of  November.  It  was  sworn 
that  the  scqnittal  at  the  Quarter  Sessions  was  ob- 
tained by  fraud  and  collusion,  on  purpose  to  be 
pleaded  to  thia  indictment;  which  chaise  tbe  d^ 
fendant  did  not  deny  in  his  affidavit 

The  Court  ordered  the  plea  to  be  taken  off  the 
rolls  of  the  Court.  Rex  v.  Taylor,  3  Law  J.  K.B. 
87,  S.C.  3  B.  &  C.  6^%,  0.  e.  5  D.  &  R.  5S1« 

It  being  questionable  whether  a  particular  count 
in  an  indictment  for  felony  was  not  bad  on  demurrer, 
irfna  an  objection  that  would  be  aided  by  verdict, 
and  diis  being  pointed  oat  to  the  Judge  before  plea 
pleaded — hia  Lordriiip,  to  save  tbe  public  time,  di*> 
noted  the  trial  to  proceed,  saying,  that  if  the  pri* 
■oBsr  should  be  convicted  on  evidence  which,  in 
hH  opinion,  was  spplicable  to  this  count  only,  he 
'vreuld  consider  it  as  demurred  to,  and  allow  tbe  de- 
aauner  to  be  argued,  putting  tbe  prisoner  in  the 
aame  situation  as  if  the  count  had  been  demurred  to 
in  the  first  instance.  '  Rex  v.  Daniel  Cordy,  3  C  & 
P.  4f5.  [ Vaughan] 

Answer  taken  off  the  file  and  entruated  to  one  of 
tlie  Barons'  clerks,  for  the  purpose  of  being  produced 
befere  tbe  grand  jury,  on  an  indictment  for  perjury 
piefemd  by  the  plaintiff:  security  in  ^OL  being 
given  for  the  safe  return  of  the  record.  Tkompaon 
V.  Crotthwaite,  «  Y.  &  J.  51?. 

A  Kbelloos  pamphlet,  tending  to  iniluenoe  the 
miads  of  the  jury  m  favour  of  the  prosecution,  is 
BO  gfiMBd  to  ladaee  the  Court  to  pat  off  the  trial 


until  an  action  for  the  libel  has  been  determined. 
Rex  V,  Gray,  2  Ken.  f76,  a.  a  1  Burr.  510. 

If  a  party  has  been  beld  to  bail,  or  committed  for 
more  than  twenty  days,  on  a  charge  of  fehny,  and 
the  grand  jury  ignore  the  bill,  for  tlie  yWaity,  and 
find  a  bill  for  a  misdemeanor,  in  attempting  it ;  tbe 
party  is  entitled  to  traverse,  iisjr  v.  Jamet,  3  C.  & 
P.  8St.  [B.  Vaughan] 

The  trial  of'  an  indictment  must  be  disposed  of  as 
it  stands  on  the  list ;  therefore,  where  an  indict- 
ment bad  been  entered  by  both  parties,  but  the  entry 
of  the  defendant  stood  first  on  the  list :  Held,  that 
tliey  mast  be  tried  according  to  the  order  in  which 
tbey  were  entered.  ,Rex  v.  Halte,  1  R.  &  M.  ftO. 
[Abbott] 

A  prosecutor,  by  appearing  at  the  trial  of  a  mis- 
demeanor, waives  any  objection  as  to  the  notice  of 
trial.  Rex  v.  Hobby,  1  C.  &  P.  660,  s.  c.  IR.  &  M. 
241.  [Littledole] 

If  an  indictment  contain  two  counts,  one  charg- 
ing the  offence  as  a  larceny,  the  other  as  a  receiving, 
the  judge  will  put  the  prosecutor  to  elect  which  he 
will  go  upon.  Rex  v.  Flower,  3  C.  &  P.  413.  [B. 
Vaughan].  Sed  quote. 

If  two  bills  of  indictment  be  preferred  for  tbe 
same  offence,  the  one  charging  it  capitally,  the  other 
as  a  misdemeanor,  and  both  be  found,  the  judge  will 
put  (he  party  to  his  election  which  he  will  go  upon, 
and  direct  an  acquittal  on  the  other.  Rex  v.  John 
Smith,  3  CUP.  4ia.  [Vaughan] 

If  several  persons  be  indicted,  the  counsel  for  the 
prosecution,  previous  to  opening  his  case,  is  entitled 
to  have  any  of  the  defendants  be  pleases  acquitted, 
for  tbe  purpose  of  making  them  witneases.  Rex  v, 
Rowland,  1  R.  &c  M.  401.  [Abbott] 

Where,  on  an  indictment  for  a  misdemeanor,  the 
counsel  for  the  defendant  has  opened  new  facts  in 
his  addreas  to  the  jury,  hut  refused  to  call  witnesses 
to  prove  them,  the  counsel  for  tbe  prosecution  is  en- 
titled to  a  general  reply.  Rex  v.  Brgndd,  4  D.  & 
R.  70,  s.  c.  1  D.  &  R.  N.P.C.  39. 

If  A  and  B  be  indicted  jointly,  on  a  joint  corrupt 
contract  with  a  third  peraon  for  ihe  sale  of  a  cadet- 
sbip,  one  may  be  acquitted,  though  the  other  he 
found  guilty.  Rex  v.  Taggattand  Batkcomb,  1  C.  & 
P.  201.  [Abbott] 

If,  on  the  trial  of  a  misdemeanor,  the  defendant 
conducts  bis  own  cause,  be  muat  stand  on  the  floor 
of  tlie  court ;  and  though  bis  counsel  may  argue 
for  him  any  points  of  law  which  arise,  they  are  not 
entitled  to  cross-examine  witnesses.  Rex  v.  Parkins, 
1  C.  &  P.  548,  8.  c.  1  R.  &  M.  166.  [Abbott] 

Whore,  as  soon  as  the  jury  were  charged,  and 
previous  to  any  evidence  being  given,  it  appeared 
that  a  material  witness  was  incompetent,  because 
she  bad  no  idea  of  a  future  state  of  rewards  and 
punishments  :  It  wss  holden,  that  discharging  tbe 
jury  was  improper,  and  that  an  acquittal  ought  to 
have  been  directed.  Rex  v.  Wade,  1 R.  &  M.  C.C  .R. 
86. 

During  the  trial  of  a  prisoner,  under  a  commis- 
sion of  gaol  delivery,  he  was  taken  very  ill :  Held, 
that  the  consent  of  tbe  prisooer's  counsel  did  not 
authorize  the  trial  to  proceed — the  course  being  to 
discharge  tbe  jury,  and  if  the  prisoner  recovered 
during  the  assize,'  to  commence  tte  novo.  Rex  v. 
Streek,  «  C.  &  P.  413.  [Park] 

Every  witneaa,  whose  name  is  indorsed  oo  the 
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PRE-EBIPTION. 
{So6  Paithcks.] 


PREROGATIVE. 

[See  CiowN,  tod  Extent.] 

DoTue  of  oopjhold  and  land  in  fee,  upon  oondi- 
tH»  that  the  deriaee,  witliin  one  month,  paj  fOOOL 
to  the  executor,  to  be  applied  for  charitable  pur- 
poeee ;  the  testator  having  left  no  cnatomarj  heir, 
and  no  neit-of-kin  :  Held,  that  the  Crown,  and  not 
the  lord  of  the  manor,  waa  entitled  to  the  tOOOL, 
bj  prerogative,  if  penonal  estate,  becaose  there 
waeno  next-of-kin ;  and  if  real  estate,  becauae  there 
was  no  customaij  heir.  HaickmaH  ▼•  Attonutf  Ge» 
Mrei,  4  &  &  &  498. 


PRINCIPAL  AND  AGENT. 
[See  SpEcino  Performance,  and  Ship  and  Ship- 

PINO.] 

(A)  Principal. 
(e)  RighU. 
(ft)  LiabUitiet. 
(B^  Agent. 
(a)  Authority* 
(6)  Rightt. 
[e)  LiabilUietm 
Accounting. 
Evidence. 


<i 


(A)  Principal. 
(a)  Bights. 

If  A  permit  B  to  carry  on  trade  in  his  (A 'a)  name, 
■  pigment  made  to  B  is  a  discharge  of  the  debtor, 
uiilsu  A  ■sserts  his  right  previous  to  such  payment. 
OurHlHiT  V.  Davit,  t  C.  &  P.  49.  [Abbott] 

W'hure  an  agent  treated  with  the  defendanta  as 
nrlnolptl,  but,  on  the  deliverj  of  the  goods,  the 
tlslist  was  made  out  in  the  principaTs.  name,>-it 


bolden,  after  that,  that  the  defendant^ 
tD  inquire  into  the  nature  of  the  agent'a  sitnatioa, 
aad  shoold  not  continue  to  treat  him  as  principiL 
Pratt  ▼.  WUUy,  2  C.  &  P.  950.  [Best] 

A  factor,  with  whom  goods  are  deposited  lor  ttlk, 
Moiaea  the  billa  of  la£ng  to  the  defendaBts,  wbo, 
knowing  him  to  be  a  mere  agent,  accept  a  bill  ia 
has  bvonr.  He  directs  them  to  sell  the  goods,  tad 
to  raimbarae  themselves  the  amount  out  of  the  pio- 
eeeds.  The  defendants  accordingly  sell  the  goedi 
in  the  osnal  coorae  of  busineas.  Trover  will  not  Ui 
bj  the  original  owner,  but  bis  remed j  is  for  nmatj 
lad  and  received  for  the  proceeds.  StieneU  v.  Hi- 
dm,5  Law  J.  K.B.  lf7,  a.  c.  4  B.  &  a  6,  «.&  6 
D.  &  R.  17,  s.  c.  1  R.  &  Bl  SI9. 

The  bare  relation  of  principal  and  agent  is  not 
sofficient  to  entitle  the  former  to  relief  in  eqai^,  if 
the  aeooant  can  be  fair!  j  tried  at  law.  Kmg  v.  A» 
atU,  S  Y.  &  J.  SS. 

(b)  LmkilUki. 

SembU — If  en  agent,  acting  under  the  dirseCiaB 
of  a  oommtttee  for  managing  the  afiairs  of  an  inooiw 
poiate  company,  commits  a  eonvernon,  be  lendui 
the  company  liable.  Dunemn  ▼.  tkB  Profneimt  tf 
%ht  Sumy  Canal,  S  SUrk.  50.  [Abbott] 

Where  an  agent  in  London  who  had  bean  em- 
ployed by  a  country  tradesman  to  pnrehass  goodi 
on  credit,  bought  goods  and  bad  them  diracted  m 
nsud,  but  intercepted  them,  and  appropriated 
to  his  own  use, — ^it  wss  bolden,  that  the  tnuli 
was  liable,  inaamnoh  as  the  agent  must  be 
his  general  agent.  Gilpuin  y.  Robuuam,  1  C.  &  P. 
642,  a.  c  1  R.  &  M.  t2d.  [Bestl :  s.p.  Toiir. £•- 
buuon,  1  R.  &  M.  217.  [AbboU] 

Where  a  broker  made  a  contract  for  the  pardtm 
of  goods,  and  by  mistake  delivered  a  bongbt  note  ti 
the  vendor  and  vendee,  and  did  not  name  his  prin- 
cipal, but  made  a  correct  entry  of  it  in  the  book  :— 
it  was  bolden,  that  the  vendee  might  sae  the  rendsr 
for  a  breach  of  the  contract.  Gale  r.  WeU$,  1  C  & 
P.  388.  [Beet] 

(B)  Agent. 
(a)  AutkarUy, 

An  agent  can  only  aot  within  the  scope  of  bk 
authority  as  such.  sAumaek  ▼.  Leck»  5  Law  J.  CP. 
57. 

Where  B  draw  a  cheque,  and  delivered  it  t»  Ui 
farming  bailiff  to  give  to  C,  in  whoee  frvoar  it  nai 
drawn ;  and  the  bailiff  disooanted  it  with  A,  a 
banker  reaiding  aixteen  mileefrom  where  the  dieqae 
was  drawn ;  and  five  days  afterwards  the  diaM 
stopped  payment,  A  nothavingpreaentedtbedheqee: 
Held,  that  the  bailiff  was  not  acting  vnthia  thi 
acope  of  hia  authority  in  discounting  the  cbeqoe,  i» 
as  to  bind  his  prindpal.  Wuien  v.  Brtgdn,  1  f* 
&  J.  457. 

If  an  agent  make  a  contract  which  his  fi^opi^ 
afterwards  assents  to,  such  is  equivaleat  toaa  latbo- 
rity  previously  giren.  MaeUan  v.  Dmra,  6  Uw  J- 
C.P.  184,  s.  0.  4  Bing.  722,  s.  c.  1  M.  &  P.  ^6U 

In  genera],  an  a^nt  is  not  warranted  in  payiy^^ 
debt  due  from  bia  principal,  without  a  prerionm 
authority,  or  a  subsequent  aaaent. 

But  where  a  person  fills  the  character  of  igest  ^ 
two  partiea,  and  receives  fhmi  one  a  emnoa  tecoamt 
of  the  o|her,  which  sum  he  oarriee  to  the  aeooQBt»-^ 
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KwMe,  that  be  may  make  uij  dedoctioDS  eftenrude 
from  that  sum,  which  the  peraoa  wLo  paid  it  would 
hm  had  a  right  to  make,  in  the  fonn  of  set-off. 

Accordingly, —  By  the  artidea  of  war,  and  by 
■ereral  royal  warraDta,  certain  ragi/lationa  are  made 
with  respect  to  the  payment  and  assignment  of  an 
allowance  to  colonels  of  regiments,  called  off* reckon- 
ings. A  colonel  of  a  regiment  of  infantry  died  in 
February  18tf ,  and  a  few  days  after,  a  successor  was 
appointed ;  but  no  inspection,  or  return  of  the  state 
Of  the  regimental  appointments  or  accoutrements  was 
made  until  January  1825,  when  they  were  reported 
senriceable,  except  in  the  event  of  the  regiment  being 
ordered  on  a  foreign  station.  In  April  and  September 
of  the  same  year,  other  inspections  and  returns  were 
made^  by  which  it  appeared  that  numerous  articles 
trers  unfit  for  senrice,  end  the  agents  of  the  late 
eokmel,  (who  bad  also  received  a  power  from  his 
ezeeutom  to  assign  the  off-reckonings,  which  they 
bad  done,  to  two  of  their  clerks,}  contrary  to  the 
dinetioB  of  his  ejwentor,  but  in  conformity  with  "" 
the  deeisaon  of  the  consolidated  board  of  general 
officers,  paid  for  articles  supplied  to  make  up  the  de« 
ficieacy  :  It  was  held,  that  such  agent  might  set  off 
this  payment  against  the  off-reckonings,  but  not 
against  the  private  account  of  the  testator.  Wemy$  v, 
GrMNiNNM^,  5  Law  J.  K.B.  857. 

An  agent  authorised  to  sell  goods  has  Tin  the  ab- 
jMnce  of  advice  to  the  contraiy)  an  implied  authority 
to  receive  the  proceeds  of  such  sale.  Captl  v.  Thnm" 
tM,  3  C.  &  P.  35t.  [Tenterden] 

If  a  supercargo  is  not  to  sell,  nor  receive  a  com* 
mission  for  the  sale,  he  has  not  the  proper  distin- 
guishing featnro  of  a  factor.  MaUkUUf  1  Hag. 
101. 

It  hu  been  settled  that  a  factor  has  no  authority 
to  pledge  the  property  entrusted  to  him,  and  that  he 
is  a  competent  witness  in  an  action  by  the  principal 
■gaisst  the  pawnee.  Gremway  v.  Fuher,  1  C.  & 
P.  190.  [Abbott] 

[But  by  the  statute  4  Geo.  4,  c.  83,  it  is  enacted, 
that  agents  or  factors  in  futuro  shall  be  deemed  true 
owners, BO  as  to  give  consignees  alien  on  shipments 
hj  them  without  notice ;  and  oonsignees  shall  be 
authorised  to  pledge,  and  to  bind  to  the  extent  of 
tbeir  own  right,  but  so  as  not  to  preclude  the  owners 
fiem  power  to  redeem,  or  to  recover  the  balance  of 
the  produce.] 

-  ^  The  mere  possession  of  property  does  not  autho- 
rise a  broker  to  pledge,  unless  the  principal  gives 
bim  such  indicia  of  property  as  to  enable  him  to 
deal  with  it  as  his  own.  Boftum  v.  CoUt,-  6  M.  & 
8. 14.  ^ 

But  where  a  prineipal  gave  his  broker  a  clear  and 
VBequivocal  power  to  dispose  of  the  goods  at  his 
discretion,— It  was  holden,  that  he  had  no  power  to 
J>ledge  in  the  absence  of  an  express  authority.  Cro" 
Aam  V.  DytUr,  6  M.  &  S.  1,  s.  c.  t  Stark.  21. 

A,  who  was  a  fbroign  merchant,  consigned  goods 
to  B,  bis  correspondent  in  L;  B  pledged  them  with 
C,  a  factor,  es  his  own  property,  and  obtained  the 
value  of  the  goods  in  advance,  B  aflerwards  became 
bankrupt :  Held,  that  A  might,  in  an  action  of  trover, 
lecover  the  goods  from  C.  Duebt  v.  By  laud,  5 
B.  Aio.  518,  n. 

Where  a  party  draws  bills  on  his  factor,  to  whom 
be  consigns  goods,  to  provide  for  the  payment  of 
the  bills,  the  factor  is  not  authorized  to  pledge  the 


goods,  for  the  purpose  of  raiaing  money  to  pay  the 
bills  when  they  become  due.  GUI  v.  Kymer,  5  B. 
Mo.  503. 

Whera  the  plaintiffs  consigned  goods  to  their  fac- 
tor, and  at  the  same  time  drew  bills  upon  him  for 
the  amount,  which  they  themselves  ultimately  paid, 
and  the  factor  sent  them  to  the  defendant,  with 
whom  he  had  general  dealings,  without  intimating 
that  they  were  the  property  of  a  third  person,  and 
drew  a  bill  upon  him  for  the  amount,  which  the  de- 
fendant accepted  and  paid ;  after  which  the  factor 
became  insolvent,  having  before  that  time  apprised 
the  defendant  that  he  had  received  a  notice  of  coun- 
termand of  the  sale  from  the  plaintiffs,  but  the  de- 
fendsnt  sfterwards  sold  the  goods :  Held,  that  the 
defendant  was  liable  for  the  value  of  tbe  goods,  in 
an  action  for  money  had  and  received. — He  would 
have  been  equally  liable,  had  he  not  known  that  the 
goods  were  tbe  property  of  the  plaintiffs.  Jaehton 
V.  ClarhM,  1  Y.  &  J.  216. 

A  and  B  having  by  their  brokers  purehased  cot- 
tons, warrants  or  oraers  for  delivery  were  made  out 
in  the  name  of  the  brokers,  and  the  cottons  were 
left  in  their  possession,  as  the  brokers  of  A.  Imme- 
diately after  the  nurobase,  B  paid  A  one  half  tho 
value  ;  when  consiaerable  purobases  had  been  made, 
the  brokers  were  informed  that  B  had  an  interest  in 
the  goods  purehased,  and  upon  directions  of  A  and 
B,  divided  the  goods  held  on  their  joint  account, 
by  appropriating  specific  warrants  to  each  party.  A, 
after  this,  directed  the  broken  to  procure  him  a  loan 
on  the  security  of  the  warrants,  and  C  advanced 
money  by  discounting  bills  drawn  by  A  upon  the 
broken ;  as  a  aecurity  for  which,  the  whole  of  the 
warrants  were  deposited  with  C,  by  the  broken. 
Before  the  bills  biecame  due,  the  broken  were  di- 
rected by  A  to  get  one  half  renewed.  C  having 
discounted  fresh  bills  for  this  purpose,  the  broken, 
who  had  obtained  the  wamnts  from  C,  for  tbe  pur- 

{)ose  of  dividing  them  and  returning  him  one  half, 
eft  in  the  hands  of  C,  ss  a  security,  the  warrants 
belonging  to  B,  C  not  knowing  that  B  had  any  in- 
terest in  them :  Held,  that  B  might  recover  from  C, 
in  respect  of  the  goods  thus  pledged  to  him  by  A. 
Wiiliamt  v.  BaHon,  3  Bing.  139,  s.  c  10  B.  Mo.  139. 

A  company  of  foreign  merehants,  who  had  been 
accustomed  to  send  cottons  to  England  from  the  Bre-. 
silsconsignedtoacommission-merohant  for  sale,  sent 
three  consignments  to  him  by  three  ships  at  differ- 
ent times.  By  a  letter,  they  requested  him  to  send 
them  remittances  before  tbe  cottons  were  sold,  llie 
bags  were  marked  with  the  initialaof  that  company, 
and  the  same  marks  were  mentioned  in  the  bills  of 
lading. 

The  merchant  gave  the  bills  of  lading  to  a  com- 
pany of  broken,  to  dispose  of  the  cotton,  but  did 
not  inform  them  whether  he  was  principal  or  only 
factor.  The  broken,  before  the  goods  were  sold, 
advanced  money  to  the  merchant,'who  afterwards 
became  a  bankrapt,  and  tbe  consignon  sued  them 
for  the  proceeds.  The  Court  held,  that  the  broken 
had  the  means  of  knowing  that  the  merehant  was 
only  a  factor ;  that  the  authority  went  no  further 
than  for  the  morohant  to  have  a  hen  for  any  advance 
he  might  make  himself,  not  by  a  third  pereon  ;  that 
the  whole  trensaction  was  in  the  nature  of  a  pledge, 
and  that  the  action  was  well  brought  against  the 
brokers  by  the  foreign  merchants.  Qu\ero%  v.  True- 
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fMn,  3  L«w  J.  K.B«  36,  ■•  o.  3  B.  &  C.  19f ,  ••  c.  5 
D.  &  R.  34S. 

The  King  of  Prussia  raised  fire  millions  of  pound* 
sterling  by  his  agents  in  London,  as  a  loan,  for  the 
repayment  of  which  be  signed  ^  gtiieral  bond^  con- 
taining stipulations  for  the  payment  of  tbo  interest, 
and  the  gradual  reduction  of  the  principal. 

Spteiai  bonds,  reciting  the  general  bond,  and  made 
payable  to  bearer,  were  given  to  the  contractors  to 
be  disposed  of.  The  plaintiff  being  the  owner  of 
fire  Prussian  bonds,  put  tbem  into  the  bands  of  a 
factor  to  reoeiye  the  interest  for  him.  He  pledged 
them  to  the  defendants :  The  Court  held,  that  such 
bonds  could  not  be  recovered  back  from  the  de* 
fendants,  who  wore  ignorant  that  they  were  not  the 
real  property  of  the  factor.  Gorgier  v.  MitviUe,  9 
Law  J.  K.B.  206,  a.  c.  3  B.  &  C.  45,  a.  c.  4  D.  & 
R.  641. 

Acceptances  of  afector  for  his  principal,  which 
ore  provided  for  by  the  principal  before  they  become 
due,  do  not  constitute  such  a  demand  against  the 
principal,  as  to  enable  the  factor,  prerious  to  the 
Ist  or  October  18t6,  when  the  2nd  section  of  the 
6  Geo.  4,  c.  94,  came  into  operation,  to  pledgB  the 
warrants  for  coods  belonffing  to  the  principal,  as  a 
security  for  aavances  made  to  himself,  Blandy  v. 
i4</an,  3  C.  &  P.  417.  [Best] 

To  entitle  a  person  who  claims  a  lien  on  goods 
pledged  with  him  by  a  factor,  to  retain  them  under 
the  6  Geo.  4,  c.  94,  the  debt  for  which  they  are 
pledged  must  really  and  substantially  hare  been  in- 
curred after  the  Ist  of  October  1826,  and  the  act  of 
pledging  must  hsve  taken  place  after  that  day. 

Accordingly,  where  goods  were  pledged  before 
the  1st  of  October  1826,  for  a  debt  then  due,  and 
the  debt  wu  continued  after  that  day  by  the  renewal 
of  a  bill  given  before — it  was  held,  that  the  pledge 
was  not  uffectnal  under  the  above  act,  as  against  the 
owners  of  tho  goods.  Ron  ▼.  Willis,  6  Law  J.  K.B. 
215. 

Bv  Stat  6  Geo.  4,  0.  94,  s.  5,  if  a  person  receive 
gooui  from  a  6iotor  in  deposit  or  pledge,  with  a 
kuowledgt  that  the  person  who  delivers  them  is  a 
factor  in  respect  of  those  goods,  he  is  entitled  to  the 
same  right  of  lien  upon  them  which  the  factor  had 
when  he  made  the  deposit  or  pledge. 

But  where  a  principal  sent  some  East  India  war- 
rants for  silk  to  a  factor,  and  drew  upon  him  on 
account  of  the  proceeds  of  the  silk,  and  ultimately 
the  principal  had  to  pay  the  bills  siltor  renewal :  ft 
was  held,  tbstthe  persons  with  whom  the  factor  had 
deposited  the  warrants  as  a  security  for  a  loan,  in 
oroer  to  take  up  the  bills  which  were  in  a  course  of 
renewal,  had  no  lion  upon  them  for  a  debt  due  from 
the  factor  to  them,  independent  of  the  sum  they 
lent  at  the  time  of  the  deposit,  and  which  latter  the 
factor  had  repaid.  FUtcher  v.  Heath,  6  Law  J. 
K.B.  95,  s.  c.  7  B.  v^  C.  517,  s.  c.  1  M.  &  R. 
535. 

Goods  consigned  to  a  factor  for  sale,  aud  by  him 
deposited  in  the  warehouse  of  a  wharfinger,  cannot 
be  held  by  the  latter  to  answer  his  general  demand 
against  the  factor.  Mellish  v.  Cattley,  5  Law  J. 
K.B.  74. 

If  A,  holding  B's  goods  with  a  lien  on  them 
against  B,  transfer  them  lo  C,  C  cannot  hold  them 
against  B  to  the  extent  of  A's  lien  under  the  5th 
Miction  of  6  Geo.  4,  c.  94,  unless  the  transfer  be  ex- 


pressly made  as  a  pledge.  Tkempm  r.  fuwm,  \ 
M.  &  M.  48. 

Although  an  agent  cannot  seU  tbepropeitj  of  In 
principal  in  the  absence  of  an  aathority,  it  ii'aqiM* 
tion  for  the  jury  to  say,  whether  he  has  an  inplied 
authority  or  not,  dependent  oa  the  dromntiBON. 
Dytr  V.  PMri0N,3  B.  &  C.  33,s.  c.  4D.&R.648. 

Under  a  general  authority  to  receive  goods,  od 
dispose  of  them  to  the  beet  ad? aatage,  tiw  pan 
so  authorized  may  legally  and  properly  conaMan 
proceedings  against  any  wrong-doer,  wbowithkUi 
the  possession  of  the  goods ;  and  the  oostiof  to 
proceedings  are  legally  chargeable  npoa  the  gwdi 
themselves,  as  a  necessary  eipenss:  asd  in  Mki 
case,  the  costa  of  an  unsucoessfol  arbitntioB,  wlid 
a  jury  shall  think  was  properly  gone  uto,  wiBbi- 
come  a  part  of  the  expense,  and  wiQ  be  eqollj 
chargeable,  as  well  ss  the  general  costs.  Curtiir. 
Barclay,  4  Law  J.  K.B.  82,  s.C  5  fi.&&141, 
s.  c.  7  D.  flc  R.  539. 

A  broker  cannot,  without  the  asseatefliispiiB- 
dpal,  delegate  his  authority.  Htndtnm  f,  lint- 
wall,  1  Y.  &  J.  387. 

(6)  RighU. 

There  is  no  mle  at  law  nor  in  eqoitf ,  vUd 
prohibits  a  steward  from  being  a  l«Mee  oaikr )» 
employer,  nor  from  receiving  a  beneficial  Ims'M 
the  latter  can  derive  no  advantage  ficoia  hissiltfiiiii 
and  therefore  is  bound  to  shew  thsi  bis  employ 
was  fully  informed  of  the  value.  Sditg  f .  Bkmk, 
2  S.  &  S.  41. 

The  Court  will  not  grant  an  injunction  to  riIiib 
a  confidential  agent  from  suing  bis  emplojcr  (f* 
a  bond  given  by  the  latter,  in  respect  of  d«w 
that  arose  daring  the  continuance  of  dw  igv^i 
but  given  afWr  its  termination.  If  a  can  «■* 
made  of  peculiar  distress  at  the  time  of  the  Imp 

fiven,  the  Court  night  interfere.  &rklam  v. 
Wtune,  1  Law  J.  Chanc.  108.  .  . 

A  factor,  entering  into  a  coatraet  of  gwnlM 
entitled  to  his  commission  imnediaidy  oi  " 
effecting  the  sale,  and  not  in  respect  of  the  enaii 
which  is  merely  eollntend.  SaUy  v.  Wtai,  STtsit 
371,  8.  c  2  B.  Mo.  4^0.  ^ 

An  agent  employed  to  endeavour  to  oait^i*" 
through  parliament  for  making  a  railway,  *»* 
ultimately  fails,  being  himself  a  subscriber,  cj^ 
maintain  an  action  for  his  work  and  labour  un  a* 
penses,  incurred  as  such  agent,  either  ^^oattM 
body  of  subscribers  at  large,  or  against  the  «***J'y 
of  the  meeting.  Holmas  v.  Hmns,  1  Uw  J.  R** 
47,  8.  c.  1  B.  &  C.  74,  8.  c.  2  D.  &  R.  196. 

A  foreign  agent,  upon  whom  the  entire  i*^*!^ 
ment  of  a  ship  devolves,  under  circumstasees  of  gi*f 
distress,  and  who  acts  with  bandJUUntet^^^ 
her  concerns,  is  entitled  to  be  equiublymppo'*"' 
Tartar,  1  Hag.  1.  ^ 

In  an  action  by  a  spirit-broker,  it  wae  w^ 
that  he  was  entitled  to  haif-a-crown  per  P«"«*2[ 
for  the  expenses  of  potting  op  to  sale,  t*"*<?T 
property  was  bought  in.  Stewart  v.  KehUt  5  S"* 
161.  [Abbott]  ,    „_, 

A  factor  has  a  lien  against  his  principal,  hrugir 

V.  Wilcocks,  I  Ken.  32.  .  i  i^, 

Where  the  defendants,  as^brofccw,  coBtracteaw 
a  quantity  of  stones,  to  remain  on  the  P**?"*.  ^ 
the  vendor,  rent  free,  for  one  month,  aad  aiw  w 
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at  a  Mrtaia  not,  to  b«  paid  by  their  principal,  who 
•nbasqaently  gVTe  orden  for  a  removal  of  part,  and 
iincted  that  the  leeidiie  should  not  be  removed 
oatil  furtb«r  orders  from  him :  Held,  that,  never 
having  in  fact  been  in  the  possession  or  control  of  the 
brokers,  they  had  no  lien  upon  the  goods  for  their 
general  balance.  Tayhr  v.  Robinson,  8  Taunt.  648, 
I.  0.  3  B.  Mo.  730. 

Where  a  policy  of  insurance  has  been  left  in  the 
possession  of  an  agent,  merely  for  safe  custody,  and 
and,  alUiongh  money  is  advanced  by  him  to  the 
assured,  without  any  ether  security  than  the  policy, 
the  agent  has  no  lien  on  the  policy  of  insurance  for 
the  money  advanced :  sed  aliter  if  left  with  him  m  a 
seeority  generally.  Muir  v.  FUming,  1  D.  &  K. 
K.P.C.  i9.  [Abbott] 

(c)  LiabUltiet. 

A  contract  eatablishing  between  the  contracting 
parties  the  relationship  of  principal  and  sgent,  is 
made  absolute  in  law  by  the  latter  acting  under  it. 
Rtierts  V.  Ogilby,  9  Price,  969. 

Aa  agent  may  deviate  from  his  instructions  in  hit 
endeavoors  to  do  the  beet  for  his 'principal ;  but  he 
takes  apon  hioMelf  the  risk  whether  his  principal 
wiU  approve  of  hia  oondoct.  If  the  principal  does 
set  ezptess  bis  dissent  within  a  reasonable  time,  it 
win  be  considered  that  he  approves  of  the  arrange- 
ouBtaaade  by  hia  agent,  who  will  then  be  ez- 
OBeiated  from  all  comseqaenoes.  Princt  v.  CUrkt, 
t  law  J.  K.B.  69,  s.  c.  1  B.  &  C.  186,  s.  o.  2  D.  & 
1LS66. 

An  agent,  to  exempt  himself  from  a  personal 
liability,  must  oae  particular  words ;  therefore,  if  at 
tbe  eooomeneemeiit  of  an  agreement  he  describes 
hinuelf  u  an  agent,  but  in  a  subsequent  part  says, 
he  will  execute,  &c.  he  ia  personally  liable.  Norton 
▼.ITeiMi,  1  R.  &  M.  t%9,  a.  c.  1  C. &  P.  648.  [Best] 

If  a  coBsignae  and  agent  of  a  vessel  enters  into  an 
•greement, describing  hisaael/ as  "consignee  and 
•geaton  behalf  of  M,*'  and  it  ia  further  stated  « that 
tbe  said  parties  agree,"  tbe  agent,  if  he  signs  tbe 
■l^ceaient  without  describing  himself  as  snob, 
leaders  himaalf  penonaliy  liable.    Kennedy  v.  Gou* 

If  a  person  aothorizea  an  agent  to  aell  goods,  who 
does  so,  disclosing  to  his  principal  who  thie  yendee 
M,  the  principal  can  maintain  no  action  against  the 
•gent  for  the  price  of  the  goods,  unless  the  agent 
sets  vnder  a  del  eredere  commission.  AUop  v.  SUves* 
<er.  1  C.  &  P.  107.  [HuUock] 

Where,  in  an  action  for  goods  sold  and  delivered, 
tbe  qoestion  was,  whether  they  were  purchased  by 
a  thnd  person  on  his  own  account,  or  for  his  prinoi- 
pel ;  and  it  was  left  to  the  jury  to  say  to  whom 
endit  was  giyeo  :  Held,  that  it  was  properly  left, 
and  that  it  was  not  necesaary  to  leave  it  to  them  to 
■sy  whether  tbe  yendor  knew,  at  the  time  of  the 
MJe,  that  lie  was  dealing  with  tbe  purchaser  in  his 
character  of  agent.  Edwarde  v.  Smiihf  5  Law  J. 
C.P.  11. 

Tbe  deliyery  of  goods  must  be  to  the  mate,  or  to 
■ome  officers  of  the  ship,  in  order  to  discharge  a 
wharfinger  from  hia  responsibility  for  goods  left 
sith  him  to  be  sent  coastwise.  Leigh  v.  Smilh,  1 
K.  &  M.  224,  s.c.  1  C.  &  P.  638.  [Best] 

An  action  on  the  case  will  not  lie  against  com- 
niasionars  appointed  under  aots  of  parliament,  who 


act  gratuitously  for  the  benefit  of  the  public,  for  in- 
juriea  occasioned  by  the  neglect  of  workmen  in  their 
employ  -,  nor  where,  by  local  acts,  actions  againat 
such  commissioners  are  directed  to  be  brought 
against  their  clerk,  will  such  action  lie  against  him, 
he  not  being  personally  a  party  to  the  cause  of  such 
injury. 

The  remedy  of  tbe  party  injured  is  against  tlie 
agents  by  whose  negUgence  the  injury  was  occa< 
sioned.  Thus,  in  an  action  against  tbe  clerks  of  the 
commissioners  acting  under  a  local  act  for  paving 
and  lighting  the  town  of  Birmingham,  and  their 
aurveyor  and  workmen,  the  Court  permitted  a  ver> 
diet  found  for  the  plaintiffs,  to  stand  against  t^o  of 
the  defendants ;  but  held  clearly  that  it  could  not 
be  enstained  against  the  clerks  to  the  commissioners. 
Hall  V.  Smith,  t  Law  J.  C,P.  113,  s.  c  2  Bing.  156, 
s.  &  9  B.  Mo.  236. 

Where  an  auctioneer  has  delivered  goods  without 
receiving  the  price  from  the  purchaser  :  Held  liable, 
in  an  action  for  not  giving  a  full  account  of  the  pro- 
duce of  the  goods.    Brown  v.  Staton,  2  Chit.  353. 

If  an  auctioneer  signs  a  contract  for  the  sale  of  a 
boose  in  his  own  name,  and  receivea  the  deposit  (his 
principal  being  present),  and,  after  the  purchaser 
has  left  the  room,  pays  over  the  deposit  to  such 
principal — the  purchaser  may,  notwithstanding 
this,  maintain  an  action  against  the  auctioneer,  to 
recover  back  his  deposit,  if  a  good  title  cannot  be 
made.  Gray  y.  Gutteridge^  3  C.  &  P.  40.  [Ten- 
terden] 

Where  A,  an  auctioneer,  was  employed  to  dispose 
of  an  estate  belonging  to  B,  aigned  an  agreement 
with  C,  for  the  purchase  in  his  own  nsme,  and  B 
shortly  afterwards  signed  it,  and  added,  "  I  hereby 
sanction  this  agreement,  and  approve  of  A's  having 
signed  the  same  on  my  behalf" :  Held,  that  A  was 
the  agent  of  B,  and  not  personally  responsible. 
SpUtU  V.  Lavender,  5  B.  Mo.  270,  s.  c.  2  B.  &  B.  452. 

If  a  person  employed  by  the  administrator  of  a 
deceased  debtor,  to  wind  up  the  concerns  of  the 
deceased's  business,  give  an  undertaking  to  a  cre- 
ditor of  the  deceased,  to  furnish  money  to  meet  an 
acceptance  which  auch  creditor  has  given  in  fur- 
therance of  an  accommodation  arrangement  for 
delaying  payment,  in  the  hope  that  funds  may  be 
forthcoming,,  he  is  liable  on  such  undertaking, 
though  he  was  merely  a  clerk,  and  had  no  interest 
in  the  goods  sold  by  the  creditor,  and  had  not  re- 
ceived any  funds  which  he  could  apply  to  the  din- 
charge  of  the  debt  Maud  v.  Waterhoutet  2  CM  P. 
579.  [Abbott] 

(C)  Accounting. 

An  agent,  not  having  bis  accounts  ready  within  a 
reasonable  time,  will  be  made  to  pay  costs,  even 
though  be  should  have  offered  to  pay,  on  account  of 
what  might  be  due  from  him,  a  sum  equal  to  tlio 
balance  with  whiofa  ha  was  actually  chargeable. 
CoUyer  t,  Dudley,  2  Law  J.  Cbanc.  15. 

Upon  allegations,  that,  under  the  decrees  of  the 
Cortes  and  orders  of  the  Spanish  government,  tbe 
plaintiff  had  a  lien  for  the  payment  of  a  debt  due  to 
nim  on  a  certain  portion  of  stock,  which,  along  with 
other  stock  had  been,  by  the  commissioners  of  tbe 
Spanish  government,  placed  at  the  disposal  of,  and 
sold  by,  certain  agents  here,  a  bill  is  filed  praying 
an  aoconnt  (amongst  others)  againat  the  agents : 
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Held,  tbat  a  good  and  eomplete  defence  may  be  made 
to  such  a  bill  by  a  plea,  stating  matter  from  wbich 
it  appears,  that  the  stock  placed  at  the  disposal  of 
these  agents  was  intended  for  special  purposes,  un- 
connected with  Uie  satisfaction  of  the  plaintiff's  de- 
mand, and  did  not  include  the  stock  speciBcally 
appropriated  to  meet  his  demand  ;  and  that  it  is  no 
objection  to  the  plea,  that  after  the  special  purposes 
are  answered,  tbers  may  be  in  the  hands  of  the 
agents  a  surplus  in  which  the  plaintiff  may  have  an 
interest. 

A  creditor  cannot  file  a  bill  for  an  account  against 
the  agent  of  the  principal,  against  whom  his  claim 
is,  unless  he  makes  out  a  case  of  collusion  between 
the  principal  and  agent.  Jabatt  ▼•  Campbeil,  S  Law 
J.  Chanc.  8. 

An  agent's  account,  in  which  he  charges  himself 
with  sums  received,  is  not  conclusive  against  him  as 
to  the  fact  of  those  receipts.  The  account  may  be 
opened  to  let  in  the  fact  of  the  sums  not  having  been 
received,  in  either  of  the  following  cases: — If  the 
account,  on  the  face  of  it,  discloses  that  the  money 
has  not  been  actually  received :  If  the  principal 
shew,  by  his  conduct,  that  he  knows  the  money  has 
not  been  actually  received :  or.  If  the  principal  do 
not  express  his  dissent  to  a  subsequent  correction  of 
the  account  by  the  agent,  in  which  correction  he  re- 
lieves himself  from  tlie  sum  with  which  he  bad  pre- 
viously charged  himself.  Shav  v.  Durtnallt  5  Law 
J.  K.B.  35,  s.  0.6  B.  &  C.  56,  s.  c.  9  D.  &  R.  55. 

If  an  agent  credit  his  principal  for  money  received, 
it  will  be  concluded  that  it  has  been  received,  until 
the  contrary  shall  be  proved ;  and  although  an  agent 
state  in  his  account,  as  well  as  by  letter,  that  certain 
sums  which  appear  on  the  credit  side,  have  not,  in 
fact,  been  received ;  yet  if  he  charge  commission 
for  such  sums,  and  allow  the  principal  to  draw  for  a 
balance  in  which  they  are  iooloded,  the  jury,  as 
against  that  agent,  may  consider  wheUier  these  cir- 
cumstances are  not  sufficient  to  lead  them  to  infer 
that  he  acted  under  a  commission  del  credere.  Shato 
V.  Woodcock,  5 Law  J.  K.B.  296,  s.  c.  7  B.  &  C.  75. 

(D)  EVIDENCR. 

The  defendants'  agents,  at  their  request,  received 
money  on  their  account,  and  wrote  to  apprise  them 
of  their  having  so  received  it  for  them.  The  defen- 
dants, in  answer,  gave  directions  for  remitting  the 
amount  to  them :  Held,  that,  under  these  circum- 
stances, the  letter  of  the  agents  was  admissible  in 
evidence  to  charge  the  defendants  with  the  receipt 
of  the  money.  Coata  v.  Buinbridge,  6  Law  J.  CJr» 
2i0,  s.  c.  5  Bing.  58.  a.  c.  2  M.  &  P.  142. 

An  agent  can  only  act  within  the  scope  of  his 
authority  as  such ;  and  declarations  made  by  him,  as 
to  a  particular  fact,  are  not  admissible  in  evidence, 
unless  they  relsted  to  sn  act  done  by  him  in  the 
course  of  his  particular  employment  as  such  agent. 
Schumaek  v.  Lock,  S  Law  J.  C.P.  57, 

If  the  attorney  of  a  creditor  write  to  A  asking 
payment  of  a  ileot  due  from  B,  and  A  answer  the 
letter  and  pay  200/.  of  the  debt ;  and  afterwards  the 
attorney  again  write  to  A,  asking  payment  of  the 
residue  of  the  debt,  and  A  send  a  letter  promising 
payment,  this  last  letter  is  evidence  in  an  action 
against  B.  Roberts  v.  Lady  Graley,  S  C.  &  P.  380. 
[Tenterden] 
A  stock-broker  is  bound  to  produce  hit  book. 


though  it  may  criminate  himaslf ;  beetiiw,  by  tbi  7 
Geo.  2,  c.  8,  s.  9,  it  is  enacted  that  vntj  bnka 
should  keep  a  book,  and  enter  therein  til  parolwH 
and  sales  made  by  him.  Rawliugt  v.  floi/,  I  C.k 
P.  13.  [Burrow] 


PRINCIPAL  AND  SURETY. 
[See  Bond,  Debtor  and  Creditor,  tad  Gci* 

RANTIE.] 

Mag^a  Charta  extends  ooly  to  conditioBil,  nd 
not  to  absolute  securities.  Attorneif  Geunir.M' 
kiuum,  1  Y.  &  J.  207. 

Where  two  persons  execnte  a  bead,  th«  om  n 
principal,  the  other  as  surety,  and  no  other  tantM 
u  executed  at  the  time,  the  surety  payine  the  boid 
debt,  is  a  simple  contract  creditor  only  ot  the  pm* 
cipal.  Copts  V.  MiddUUn,  2  Law  J.  Cb«iie.8f,Lc 
1  Turn.  229. 

A  court  of  equi^  will  not  reliere  a  tsntf^ 
bond,  upon  the  ground  of  the  creditor ktriiifgi« 
time  to  the  principal  debtor,  unless  there  bM  bM 
an  express  and  positive  contiaet  betwsaa  (ben  &r 
that  purpose.     Heath  v.  Key,  1  Y.  &  J.  434. 

A  variance  in  the  performance  of  •  floatnct  bf 
the  plaintiff,  with  the  assent  of  the  priacipil,te 
without  the  consent  of  the  sarsty,  will  duduip 
the  surety,  though  the  variance  sboold  tndto»> 
minish  his  risk— [disseMttentsMr.  JnttioeLitdediii} 
WhUcher  V.  Hail,  4  Law  J.  K.B.  167.  8.e.5B.k 
C.  269,  s.  c.  8  D.  &  R.  22. 

Where  sureties  had  engaged  to  pay,  ▼'^"^g 
month  after  demand  on  them,  a  snm  not  ^aitiBf 
500/.,  which  might  become  due  from  the  priMP' 
Held,  that  taking  a  warrant  of  attorney  witboitaf 
communication  with  the  sureties,  and  befa*i^ 
demand  had  been  made  on  them,  wasDOtwitbii^ 
rule,  that  dealing  writh  the  principal  dehcor,  viibw 
the  concurrence  of  the  sureties,  woaM  rdia** 
latter.     Prntdergarst  v.  Devey,  6  Mad.  H4w 

A  condition  in  a  bond  to  save  A  btmiM  wj 
all  actions,  legal  proceedings,  and  costs,  ftc*  ^'^ 
may  be  the  consequence  of  A's  delireiiag  J^* 
defendant  a  bill  of  exchange,  part  of  tbe  pneco* 
whereof  a  third  person  is  entitled  to,  is  ^^^^'^ 
payment  over  by  A  to  such  third  p««»."  vj 
share  of  the  proceeds,  upon  bis  deaiiotfBgJ^ 
same,  without  his  bringing  any  aetion,  asdaMp 
A  gave  no  notice  of  the  payment  to  the  dae** 
Ker  V,  MUeMl,  t  Chit.  487.  _. 

Bond  condiUoned,  that  if  F  M  shsll  daly  •«»? 
for  all  monies,  &c.  received  bv  his  ia  pl^°' ' 
service  as  a  clerk ;  and  also,  that  if  tbs  «**[  , 
shall  emhessle.  &c  plaintiff's  property,  im  "f* 
within  three  days  after  proof  *"^' JJ^-j^ 
plaintiff  the  damage  sustsinedby  such  ■"•"JT. 
or  misconduct ;  or  in  default  thereof,  *^  **f  *Jl] 
dant  ahall,  after  notice  given,  make  a  ™'!."T| 
pense  to  plaintiff,  then  the  bond  to  be  wit  » 
plaintiff,  in  order  to  render  tbe  dsftadait  {^ 
surety)  liable  for  F  M*s  not  accoonting.  «■•■  »% 
the  defendant  notice  of  the  not  aoeoaatiBg.  •> 
as  of  the  embessling.    Phillips  v.  JFordyw,  I  ^^ 

Where  a  bond,  given  by  a  principal  to  htf*^ 
as  an  imdemnity,  is  conditioned  in  tsraw  mmvj 
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iadeBDify  the  aaret/,  it  is  neceanry  for  the  latter, 
wkao  aoiBg  upon  the  bond,  to  shew  that  be  has  been 
daaiDified. 

But  where  such  a  bond  is  conditioned  that  the 
principal  shall  pay  such  a  sum  to  A  B,  and  iib&II  also 
indeauify  the  snrotj  against  his  beings  called  upon 
by  A  B,  it  is  sufficient  for  the  surety,  wbeu  suing 
upon  the  bond,  to  shew  that  the  principal  did  not 
pay  A  B,  without  going  on  to  shew  that  he,  the 
surety,  has  been  thereby  damnified.  Penny  v.  Foy,  6 
Law  J.  K.B.  f30,  s.  c.  8  B.  &  C.  11,  s.c.  2  M.  &  R. 
181. 

Entries  made  by  the  collector  of  taxes  in  his  col- 
lecting book,  are  admissible  in  eWdence  against  a 
surety  after  the  death  of  the  principal.  Gou  ▼. 
WtttUngtm,  6  B.  Mo.  355,  s.  c.  S  B.  &  B.  133. 

Bessell,  on  the  advance  of  SOOL  by  Gregory,  gives 
her  a  promissory  note  for  that  sum  and  interest,  in- 
dorsed by  Shortman  dc  Croden,  as  a  further  security 
ibr  the  money.  The  note  becomes  due,  is  presented 
aod  dishonoured,  and  Bessell,  being  unable  to  die- 
cba^e  it,  agrees  to  sell  to  Gregory  household  goods, 
&o.  for  580i.  and  to  take  back  the  note,  with  the  in- 
terest due  on  it,  in  part  of  payment.  Possession  is 
giren  to  Gregory  of  the  household  goods,  &c.  and 
the  note  is  delivered  up  to  Bessell,  and  destroyed  ; 
afterwards  a  commission  of  bankruptcy  is  issued 
against  Bessell,  and  there  being  no  act  of  bankruptcy 
previous  to  the  sale  of  the  household  goods,  &c.  to 
Gregory,  they  are  demanded  by  the  assignees,  and 
ddifered  up  to  them.  Gregory  demands  payment 
of  the  note  from  the  drawer  and  indorsees,  and  on 
lefusal,  files  a  bill  sgainst  them.  An  account  was 
directed  of  what  was  due  on  the  note,  for  principal 
and  interest,  with  the  costs  of  the  suit,  as  a^nst 
Sboronan  &  Croden,  and  the  bill  dismissed  without 
costs,  as  against  Bessell,  the  plaintiff  undertaking 
to  prove  the  note  under  the  commission  for  the  benefit 
of  Shortman  &  Croden.  Gregory  ▼•  BeiteU,  6 
Mad.  186. 

A  sorety  is  not  discharged  by  the  creditor  taking 
^rom  the  debtor  a  cognovit  in  an  action  be  had 
broogbt  against  the  debtor,  with  a  stay  of  execution 
ontil  a  day  earlier  than  that  on  which  judgment 
could  have  been  obtained  in  the  regular  courae. 
Hulme  V.  Colet,  i  Sim.  1^. 

Formerly  it  was  supposed,  that  in  the  case  where 
one  of  aeveral  sureties  paid  the  whole  debt  owing 
from  the  principal,  his  remedy  was  only  in  equity 
for  a  contribution  ;  but  in  modem  times  it  has  been 
held,  that  if  one  in  the  nature  of  a  surety  pays  a 
debt,  he  may  maintain  an  action  against  the  party 
liable  for  the  debt. 

The  Bank  of  Scotland  having  discounted  bills  to 
the  amount  of  8000/.  which  were  dishonoured,  the 
acceptors  becoming  bankrupts,  agree  with  the 
drawers  to  retain  the  dishonoured  bills,  and  receive 
the  dividends  which  might  become  payable  from  the 
bankrupt's  estate;  and,  as  additional  security,  to 
take  four  promi&sory  notes,  indorsed  by  four  sureties 
for  tOOOl,  each  to  guarantee  the  unsatisfied  bills,  or 
any  balance  upon  them  which  mi|>ht  remain  unpaid, 
to  the  extent  of  2000/.  each.  This  agreement  having 
been  carried  into  effect,  when  the  notes  were  nearly 
doe,  upon  the  application  of  the  original  debtore  for 
delay  of  payment,  the  Bank  of  Scotland  gave  up 
one  of  the  promiasory  notes,  and  accepted  a  new  one 
from  the  surety  who  had  indorsed  it ;  renewed  notes 
Digest,  18«2— 18«8. 


were  also  given  by  two  other  of  the  soraties,  and 
with  the  fourth  surety  a  treaty  was  carried  on  re- 
spectiaga  renewal,  pending  which  he  died.  The 
dishonoured  bills  bad  also  been  delivered  over  by 
the  bank  to  the  original  debtors,  upon  the  treaty  for 
the  renewal  of  the  notes :  Held,  (reversing  pro  tanto 
the  judgment  of  the  Court  below,)  that  the  fourth 
surety  and  his  estate,  by  the  Legal  effect  of  the  trans- 
action, waa  discharged  as  to  tliree>fourths,  and  liable 
only  as  to  one-fourth,  of  the  balance  due  upon  the 
dishonoured  bills,  after  giving  credit  for  all  monies 
received  or  receivable  from  any  of  the  parties  upon 
the  bills,  or  their  estates ;  and  that,  on  payment  of 
such  fourth  part  of  such  balance,  the  bank  was  re- 
sponsible to  the  estate  of  the  fourth  surety  for  all 
future  dividends  upon  the  dishonoured  bills.  Stir' 
lingy^  Foruter,  S  Bligb,  575. 

On  an  application  to  discharge  a  recognizance 
which  had  been  estreated,  it  appeared  that  the  peti- 
tioner was  surety  for  A  under  an  order  of  bastardy 
— that  the  petitioner  subsequently  became  embar- 
rassed and  left  D,  and  came  to  L  to  endeavour  to 
procure  employment,  during  which  period  A  took 
the  benefit  of  the  insolvent  act,  and  died ;  the  peti- 
tioner then  returned  to  D,  and  was  arrested  for  the 
amount  of  his  recognizance:  Held,  although  it  was 
shewn  that  the  petitioner  had  no  property,  that,  as 
it  appeared  that  the  parish  had  been  charged  for 
many  years  with  the  burthen  cast  on  them  by  the 
principal,  they  could  not  grant  tlie  application  with- 
out the  consent  of  the  parish  officen ;  nor  would 
they  grant  a  rule  to  compel  the  parish  officers  to 
shew  cause  why  they  should  not  give  their  consent. 
In  rs  Smith,  IS  Price,  3. 


PRINTER. 


[See  CorTRiOHT,  and  Injunotion.] 

A  man's  name  eppearing  at  the  bottom  of  a 
play -bill  is  not,  of  itself,  prt'm^  fieie  evidence,  that 
he  printed  it.     Rex  v.  WilUamt,  t  Law  J.  K.B.  80. 

No  action  can  be  maintained  for  printing  an  im- 
moral and  libellous  publication,  as  the  "  Memoirs  of 
Haniette  Wilson."  PopUtt  v.  StockdaU,  2  C.  &  P. 
198,  s.  c.  1  R.  &  M.  337.  [Best] 

Semblo'^lt  is  illegal  to  publish  part  of  a  depend- 
ing causa*     Deacon  y.  Deacon,  2  Russ.  607. 


PRISON. 
[See  Prisoner.] 

The  Warden  of  the  Fleet  is  not  bound  to  permit 
a  party  to  inspect  or  take  copies  of  a  habeat  eorput 
and  commitment  of  a  person  charged  in  execution 
for  a  debt  due  to  such  party,  as  all  the  proceedings 
under  which  sucli  peraon  was  charged,  were  incor- 
porated in  the  list  of  causes  under  which  he  was 
detained,  and  which  was  in  the  custody  of  the  clerk 
of  the  pnpera  of  the  prison.  Daviet  v.  Brown,  3 
Law  J.  C.P.  63. 

The  Warden  of  the  Fleet  had  omitted  to  bring  a 
defendant  into  court  under  a  writ  of  habeas  eorpUM  ; 
on  a  motion  for  an  attachment  aeainst  him,  one  of 
his  cificers  swore  tliat  the  defendant  had  the  benefit 
of  the  rules,  but  that  he  could  not  be  found  until 
after  the  time  for  bringing  him  into  court  had  ex- 
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pired,  when  be  was  conOned  within  the  prison  until 
he  was  discbarge.d  under  an  order  of  the  insolvent 
debtor's  court :  But  tlie  Court  disobarged  the  rule 
for  tlie  attachment,  upon  the  Warden  pajin][f  the 
costs  of  the  motion.  Park  v.  Torre,  6  B.  Mo.  960, 
s.  c.  3  B.  &  B.  93. 

In  an  sction  against  the  Warden  of  the  Fleet  for 
an  escape,  the  bill  alleged  that  the  prisoner  was 
brought  before  the  Court  by  habeat  corpus,  and  that 
by  the  Court  the  prisoner  was  committed  to  prison 
until,  &c.  '*  as  by  the  said  commitment  more  fully 
and  at  large  appears  ;*'  upon  special  demurrer,  for 
want  of  more  special  averment,  that  the  commitment 
was  of  record  r  Held,  that  such  recommitment  was 
by  order  of  the  Court,  and  of  necessity  must  be  of 
record.  And,  temble,  that  on  special  demurrer  the 
omission  of  such  averment  is  fatal.  J3am«  v.  EyUi, 
8  Taunt.  512,  s.  e.  2  B.  Mo.  561. 

No  officer  of  the  King's  Bench  prison,  or  any 
of  the  persons  employed  by  the  Marshal  therein,  in 
the  management  or  superintendence  of  the  prison  or 
prisoners,  sliall  either  directly  or  indirectly  be  con- 
cerned in  selling  any  article  to,  or  doing  any  work 
for,  any  of  the  prisoners ;  and  the  Marshal  shall 
remove  from  bis  place  every  such  officer  or  person 
aforesaid  who  shall  be  guilty  of  violatiug  this  rule, 
pursuant  to  the  rule  of  court  of  Michaelmas  1  erro, 
in  the  58ih  year  of  his  late  Majesty.  Beg.  Gen, 
K.B.  Hil.  7  &  8  Geo.  4.  (1827)  6  Uw  J.  K.B.  168; 
6  B.  &  C.  267. 

Prisoners  confined  in  tlie  Marshalsea  detected  in 
playing  at  hazard,  punished  by  the  Court  of  King's 
bench.    3  B.  &  C.  344. 

Rules  of  the  Fleet  prison  enlarged.  2  Law  J. 
C.P.  150;  2Bing.  163. 

Prisoners  having  a  day-rule  to  return  within  the 
walls  or  rules  at  or  before  nine  o'clock  in  the  evening. 
R.  Hil.  1827,  5  Law  J.  C.P.  100. 

Fleet  prison  gates  to  be  closed  at  nine  at  night 
horn  Michaelmas  to  Ladv-day ,  at  ten  from  Lady-day 
to  A^chaelmas.  Reg.  Gin,  5  Law  J.  C.P.  162,  a.  c. 
4  Btng.  247. 

Upon  every  action,  from  which  a  prisoner  is  dis- 
charged from  the  Fleet  prison,  the  Clerk  of  the 
Pa|)ers  in  the  prison  is  entitled  to  a  foe  of  2<.  6<2. 
In  r$  Hoehfort,  1  Law  J.  C.P.  90,  s.c.  1  Bing.  255, 
■.  c.  8  B.  Mo.  157. 


(A) 
(B) 
(C) 


PRISON  BREACH. 

Indictmeut  on  16  Geo.  2,  c.  31,  for  delivering 
instruments  to  a  prisoner  to  facilitate  his  escape  from 
gaol :  Held,  that  if  the  record  of  the  conviction  of 
the  prisoner,  whose  escape  was  to  have  been  effected, 
U  produced  by  the  proper  officer,  no  evidence  is  ad- 
nissible  to  dispute  what  it  states ;  or  to  shew  that 
it  has  never  been  filed  amongst  the  other  records  of 
the  county;  though  the  indictment  refeia  to  it  with 
a  prout  patet  as  remaining  amongst  those  records  : 
Held,  also,  that  the  delivering  is  within  the  act, 
though  the  prisoner  has  been  pardoned  of  the  offence 
of  which  he  was  convicted,  on  condition  of  trans- 
portation. 

And  a  party  may  be  convicted,  though  there  is  no 
evidence  that  he  knew  of  what  specific  offence  the 
person  he  assisted  bad  been  convicted.  Jiex  v. 
Shaw,  1  R.  &r  R.  C.C.R.  526. 


PRISONER. 

Privileges. 

Allowance. 

Discharge. 
(a)  In  general, 
(6)  Under  the  Lerdi  Act 


(A)  Privileges. 

When  Justices  of  the  Peace  ezamioe  a  priiour 
under  a  charge  of  felony,  the  prisoner  is  not  tatitiid, 
as  a  matter  of  right,  to  have  a  penon  akilled  is  Uw 
law  present  as  an  advocate  in  his  bebalf,tiitis 
only  a  preliminary  investigation,  and  not ooBdanrt. 
Cox  T.  Coleridge,  2  D.  &  R.  86,  a.  c  1  B.  &  C^. 

Where  a  defendant  had  been  convicted  of  t■i^ 
demeanor,  and  sentenced  by  tfaeCoarttotcertaii 
period  of  imprisonment,  to  pay  a  fine,  and  orderW 
to  remain  in  custody  until  the  fine  should  be  piii; 
the  term  of  imprisonment  having  expired,  bat  the 
defendant  remaining  in  custody  of  the  MinhalfiMi 
an  inability  to  pay  the  fine :  the  Court,  oa  tiSdiTit 
by  physicians  of  the  dangerous  stste  of  his  beiltli, 
admitted  him  to  the  benefit  of  the  rules  for  a  liaitid 
time.     Rex  ▼.  Bennett,  4  D.  &  R.  833. 

No  prisoner  shall  be  entitled  to  soy  room  h  tl» 
Fleet  prison  by  reason  of  seniority,  ezodptfroBtbe 
time  of  his  being  charged  in  the  actioas  is  vbieb 
he  is  not  supersedable.  Reg»  Gin,  4  Law  J'  CJ- 
137  ;  3  Bing.  442. 

A  prisoner  breaking  the  rules  of  the  KxBg'i 
Bench  prison,  may  be  restorsd  to  them  by  penis- 
sion  of  the  Court.  Ju  re  Barber,  3  Law  J.  K.B. 
225. 

But  when  a  person  hss  once  broken  the  nUm  « 
the  King's  Bench,  the  Court  will  not  order  bin  to 
have  the  rulea  again,  without  he  first  obtaio  the  lane 
of  the  Marshal.     In  re  Powell,  3  Law  J.  K.B.  57. 

Prisoner  for  debt  brought  up  withoat  a  ^J'^ 
upon  a  suggestion  that  be  was  onable  to  pay  w 
expense  thereof.     In  re  Clark,  3  D.  &  R  ^• 

(B)  Allowance. 

[And  see  post,  C] 
The  public  are  not  bound  to  find  food  for  tboie  per- 
sons  committed  to  gaol  for  trial,  who  are  abk  W 
unwilling  to  work ;  therefore,  where  npon  ^^^ 
justices  to  sessions,  that  untried  prisoners cominittw 
for  trial  who  were  able  to  work,  and  bad  tbe  »»» 
of  employment  offered  them  by  which  they  mjpj 
earn  their  support,  but  who  refused  to  work,  it 
ordered  they  should  be  allowed  bread  and  water  swy- 
This  Court,  on  application  for  a  mandanrat  to  e«ij 
pel  justices  to  order  other  food,  held,  that  it  ^om 
not  lie,  for  that  the  sessions,  in  orderisg  «»ea 
allowance  of  bread  and  water,  had  done  man ^ 
they  were  bound  by  law  to  do.  Ret  ▼•  '*'  ;("?^ 
of  the  North  Riding  tf  Yorksliire,  2B.&C.w». 
s.  c.  3  D.  &  R.  510.  f  5 

[But  see,  contra,  subsequent  enactments  n 

Geo.  4,  c.  85,  s.  17.]  .      j- 

Although  a  note  given  to  sn  insolvent  deNor,^ 
not  entitled  in  the  Court,  yet  it  is  good.  ttor«  • 
Dames,  2  Chit  226.  f  ^ 

A  note,  signed  by  the  plaintiff's  •tt^"**^  re- 
payment of  the  weekly  sixpences  ander  tae  vt 
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Act,  is   iosuificieiit   and  void.      EagU  y.  Brotpn, 
5  Law  J.  C  J.  S7. 

The  attorney  who  conducts  the  cause,  is  not,  bj 
his  retainer  in  the  cause,  authorized  to  sign  a  note 
for  the  allowance  of  sixpences  to  a  prisoner  charged 
in  execution,  his  anthority  being  at  an  end  when 
final  judgment  is  signed.  Maebeath  v.  Cookg,  6  Law 
J.  C.P.  124,  8.  c.  4  Bing.  578,  s.  e«  1  M.  &  P.  513. 

(C)  Discharge. 
(o)  In  gentraL 

A  party  detained  by  process  serred  on  him,  pend- 
ing a  detention  under  an  illegal  arrest,  will,  on  mo- 
tion, be  discharged.  AUanuy  General  t.  Dorkint, 
It  Price.  156. 

If  a  defendant,  after  being  held  to  bail,  be  dis* 
charged  out  of  custody  in  the  King's  Bench,  on 
filing  common  bail,  on  the  ground  of  a  defect  in  the 
affidavit  of  debt,  a  detainer  lodged  against  him  in 
the  Fleet,  for  the  same  cause  of  action,  on  the  day 
of  his  discharge,  is  irregular,  and  the  Court  will 
order  him  to  be  discharged,  tliough  the  action  in  the 
King's  Beneb  be  discontinued,  but  the  costs  not 
paid.    Ciaughton  t.  FMrquhar$4m,  7  B.  Ma  S12» 

A  prifloner  detained  on  an  information  for  breseh 
of  revenue  laivs,  will  be  discharged  unconditionally, 
if  the  arrest  were  iUrgal  in  tbe  first  instance.  Auot' 
nefi  Gtfmai  7.  Cau,  1 1  Price,  345. 

Where  a  defendant,  arrested  in  this  country  for 
tbe  lame  cause  of  action  for  which  proceedings  had 
been  inalituted  in  the  Supreme  Court  of  New  South 
Wales,  applied  to  be  discharged  from  custody,  on 
eotering  a  common  appearance,  and  deposed  that, 
bj  tbe  practice  of  that  court,  when  process  was 
issued,  and  a  von  est  inventui  returned,  an  attach* 
meat  issued  (^  which  proceeding  had  been  adopted  by 
tbe  plaintiffs  against  him  in  New  Sooth  Walea), 
whereupon  tbe  defendant's  goods  were  seiEed,  and 
rendered  to  the  plaintiff  in  execution,  unless  bail 
were  put  in  So  pay  the  condemnation  money ;  and 
that  either  th^  one  or  the  other  must  have  taken  place 
egaintt  him  at  the  tuit  of  the  plaintiffs^  according  to 
the  praetiee  of  that  court :  tbe  Court  refused  to  dis- 
cbarge him,  being  of  opinion  that  the  affidavit  did 
not  uiew  clearly  that  the  plaintiffs  had  the  same  re- 
medy in  the  colony,  which  they  might  have  in  this 
tomtty, 

Sem^ — Where,  under  process  from  the  Supreme 
Court  of  New  South  Wales  (established  by  act  4 
Geo.  4,  e.  96,  tbe  goods  of  a  defendant  are  attached 
and  rendered  to  the  plaintiff  in  execution,  or  bail  are 
pot  in  to  pay  the  condemnation  money,  he  cannot  be 
■Rested  for  the  same  csnae  of  action  in  this  country. 

No  obieotion  can  be  taken,  arising  out  of  an  affi- 
davit, wbich  is  not  referred  to  in  the  role  niil, 

A  variance  between  tbe  affidavit  of  debt  and  the 
caose  of  action  ia  no  nound  for  discharging  the  de- 
fendant out  of  custody,  on  entering  a  common  ap- 
pnraace,  before  the  deolaration  is  filed. 

Wbsre,  in  a  joint  action,  one  defendant  is  arrested, 
ud  there  are  no  means  of  compelling  the  appear- 
ance of  bis  oo-defendant,  so  that,  after  declaration, 
he  will  be  entitled  to  a  eupertedeat,  the  Court  will 
not  entertain  an  application  for  his  discharge,  until 
the  dedsration  be  filed,  l^ayhr  v.  Eagar,  «  Y.  fie 
J.  90. 

All  prisoaem  who  have  been  or  shall  be  in  custody 


of  tbe  Warden  for  tbe  space  of  six  months  after  they 
are  supersedable,  though  not  superseded,  shall  from 
time  to  time  be  discharged  out  of  the  custody  of  the 
Warden,  as  to  all  micb  actions  in  which  they  have 
been  or  shall  be  supersedable.  Reg,  Gen,  4  Law  J. 
C.P.  137;  3  Bing.  ^2. 

A  declaration  was  delivered  in  Easter  term  1829, 
and  after  plea,  issue  was  joined  in  Trinity  term  fol- 
lowing. A  cognovit  was  given  on  the  6th  of  Novem- 
ber, and  on  the  11th  the  defendant  surrendered  in 
discharge  of  his  bail :  the  plaintiff  entered  up  final 
judgment  in  Hilary  term  1823,  and  now  in  Trinity 
term  proposed  to  charge  the  defendant  in  execu- 
tion :  Held,  that  although  tho  defendant  might,  on 
a  former  occasion,  be  supersedable,  it  was  no 
ground  for  not  charging  him  in  execution.  Morland 
V.  Weston,  3D,  Si  K,  31. 

A  prisoner  was  charged  in  execution.  Tbe  attor- 
ney for  the  plaintiff  filed  the  committitur-piece  with 
the  clerk  of  the  dockets  in  Eastvr  term.  The  clerk 
ought  to  have  entered  the  committitur  on  the  judg- 
ment-roll within  four  days  after  that  term  ;  but*  he 
did  not  enter  it  until  after  Trinity  term ;  and  the 
Court,  therefore,  diacharged  the  prisoner.  Purdam 
V.  Buekridge,  2  Law  J.  K.B.  38,  s.  c.  2  B.  &  C.  342, 
s.  c.  3D.  &R.597. 

The  Court  refused  to  discharge  a  prisoner  out  of 
custody,  on  the  g^und  of  being  charged  in  execu- 
tion with  a  larger  sum  than  had  been  recovered,  the 
mistske  having  proceeded  from  an  error  in  the  judg- 
ment-roll, and  subsequent  proceedings  : — therefore 
the  Court  ordered  the  amendment  of  the  judgment* 
roll  and  committitur,  by  making  tliem  consistent 
with  the  postea  and  Master's  allocatur.  Flindell  v. 
Fairman,  11  Price,  410. 

Prisoners  are  not  to  be  superseded,  nor  discharged 
out  of  custody,  after  notice  given  by  them  to  plain- 
tiffs under  insolvent  acts,  though  plaintiffs  forbear 
to  proceed  further,  until  some  motion  hss  been  made 
to  the  Court     Reg.  Gen.  M,  3  Geo.  4,  1  Bing.^  120. 

Where  a  prisoner  has  given  notice  of  his  intention 
to  apply  to  be  discharged,  under  an  insolvent  act, 
the  plaintiff's  lachet  will  not  entitle  the  defendant 
to  a  supersedeas ;  and  the  same  rule  applies  to  the 
personal  representative  of  a  deceased  plain tifi*. 
Holmes  v.  Mureeittf  2  Law  J.  C.P.  65,  s.c.  1  Bing. 
431,s.  c.  3  B.  Mo.  529. 

Motion  to  discharge  a  defendant  in  execution  out 
of  custody  was  refused,  though  the  application  was 
not  made  until  eighteen  montha  afler  the  plaintiff's 
death ;  it  appearing  that  his  executors  did  not  con- 
sent to  the  discharge.  Duwsferd  v.  Gouldsmitht  8 
B.  Mo.  145. 

Where  administration  had  been  taken  out,  tho 
Court  refused,  without  the  anthority  of  the  adminis- 
tratrix, to  discharge  defendant  out  of  execution  after 
the  death  of  the  plaintiff,  although  his  administra- 
trix and  his  assignees  (he  having  been  a  bankrupt) 
disclaimed  all  interest  in  tho  action.  Fothergill  v. 
Walton  and  Rondeau,  6  Law  J.  C.P.  178,  s.  c.  4 
Bing.  711,  s.  c.  1  M.  fii  P.  743. 

(6)  Under  the  Lords*  Act, 

Notwithstanding  an  insolvent  has  been  remanded 
by  the  Commissioners  of  the  Insolvent  Court,  for 
misconduct,  he  may  be  discharged  under  the  Lords' 
Act,  32  Geo.  2,  c.  28,  s.  13.  Austin  v.  Hankin,  6 
B.  Mo.  573. 
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The  Court  has  power  to  discbarge  a  prisooer  an- 
d^r  tha  Lords*  Act,  aUboagh  be  has  been  remanded 
by  the  InaoWrat  Debtors  Court,  for  not  'giving  a 
clear  and  satisfactory  account  of  his  property.  G*M- 
mith  V.  TayUfr,  7  B.  Mo.  370. 

If  an  insolvent,  who  has  proceeded  irregularly, 
makes  an  affidavit  of  ignorance,  be  is  entitled  to 
be  discharged.     In  re  Jones,  2  Chit.  226. 

Forgery  of  an  acceptance  by  a  defendant  on  a  bill 
of  exchange  given  by  him  to  the  plaintiff,  no  ground 
for  opposing  a  discharge  under  the  Lords*  A  at,  32 
Geo.  2,  c.  28.     Rice  v.  Lee,  3  Law  J.  C.P.  4. 

The  addition  of  deponeot  and  place  of  abode  must 
appear  in  an  affidavit  under  the  Lords'  Act,  for  dis- 
charge of  a  prisoner  remanded  in  execution  under 
that  act,  for  non-payment  of  the  weekly  St.  6d, 
Anon.  3  Law  J.  K.B,  253. 

On  a  prisoner's  being  brought  up  to  be  discharged 
under  the  Lords'  Act,  it  appeared  that  a  commission 
of  bankrupt  had  been  issued  against  him  since  his 
arrest  and  imprisonment,  and  that  he  had  not  passed 
bis^nal  examination, — the  Court  ordered  him  to  be 
remanded  until  such  examination  bad  taken  place : 
— and,  on  hisbeine  afterwards  brought  up,  it  ap- 
pearing that  he  had  passed  it  to  the  satisfaction  of 
the  commissioners,  and  that  a  commission  had  been 
awarded  accordingly :  he  was  ordered  to  be  dis- 
charged on  inserting  an  assignment  in  his  schedule 
to  the  plaintiff  of  all  his  estate,  title  and  interest  in 
the  property  tlierein  mentioned,  subject  to  the  com- 
mission, and  payment  or  satisfaction  of  his  debts 
under  it     Nuuuey  v.  Hall,  8  B.  Mo.  423. 

Where  defendant,  not  being  able  to  find  plaintiff's 
abode,  caused  the  plsintiff's  attorney  to  be  served 
with  a  notice  of  his  intention  to  be  brought  up  to  be 
discharged  under  the  Insolvent  Act,  and  the  attorney 
refused  to  disclose  the  plaintiff's  residence,  the  Court 
would  not  allow  the  attorney  to  give  the  note  for  the 
allowance  of  sixpences,  but  discharged  the  insolvent* 
Cormack  v.  Bain,  4  Bing.  230. 

Where  a  prisoner  has  had  the  benefit  of  the  gene- 
ral Insolvent  Act,  he  is  not  entitled  to  be  discharged 
under  the  Lords'  Act.  Galouis  v.  Longkurst,  2  Chit. 
354. 

An  order  to  bring  up  an  insolvent  under  the  Lords' 
Act,  at  the  next  assizes,  does  not  sutborise  him  to 
be  brought  up  at  a  special  gaol  delivery.  Memoran- 
dnm,  7  D.  &  R.  235,  n. 

An  insolvent  was  brought  up  at  the  assiEes  under 
the  compulsory  clauses  of  the  Lords'  Act,  32  Geo.  3, 
to  deliver  a  schedule  of  his  estate,  and,  not  being 
prepared  to  do  so  tlien,  was  remanded  generally, 
but,  as  more  than  sixty  days  would  have  elapsed 
before  the  next  assizes,  the  Court  at  the  instance  of 
the  prisoner  made  an  order  on  the  gaoler  to  bring 
him  up  at  the  subsequent  assises  for  examination, 
notwithstanding  the  lapse  of  sixty  days.  Rei  v. 
Belk,  7  D.  &  R.  234. 

Where  the  debt  exceeds  300/.  a  debtor  cannot  be 
compelled,  under  the  Lords'  Act,  to  come  up  and 
assign  over  his  property  for  the  benefit  of  his  cre- 
ditors. Earlier  y.  Slater,  1  Law  J.  K.B.  29,  s.  c.  2 
D.  &  R.  165. 

A  defendant  who  has  been  in  prison  upwards  of 
twelve  months,  in  execution  on  a  judgment  for 
less  than  20/.,  and  has  giVen  notice  to  the  plaintiff 
of  his  intention  of  applying  to  the  Court  for  his  dis- 
charge under  the  48  Geo.  3,  c.  123,  is  entitled  to  a 


rule  absolute  in  the  first  instance.  Daviet  v.  Koggrs, 
2  Law  J.  K.B.  172,  s.  c.  2  B.  &  C.  804,  s.  c  4  D. 
&R.S61. 

If,  under  the  32  Geo.  2,  c.  28,  sections^ 6  and 
17,  a  prisoner  be  brought  before  the  Court,  f<v  the 
purpose  of  giving  an  account  of  his  property,  wbidi 
be  refuses  to  do,  the  Court  cannot  remand  him  natil 
a  future  day,  and  then  to  be  brought  up  again  for 
the  same  purpose  ;  but  they  can  only  remand  him 
when  he  will  return  to  prison  in  the  same  custody. 
If,  therefore,  the  damages  for  which  he  has  bees 
charged  in  execution,  do  not  exceed  20Z.,  exclusive 
of  costs,  and  he  has  lain  in  prison  more  than  twelve 
months,  the  Court  will  discbarge  him  under  the  48 
Geo.  3,  c.  123,  notwithstanding  the  32  Geo.  f. 
AlUer,  if  be  be  detained  under  an  order,  which  makes 
his  imprisonment  in  the  nature  of  a  criminal  eustodj, 
for  the  48  Geo.  3.  only  applies  to  civil  costodj. 
Langdonr,  Rossiter,  13  Price,  186. 

The  Court  granted  a  role,  absolute  in  the  fint 
instance,  for  the  discharge  of  a  prisoner,  under  die 
48  Geo.  3,  c.  123,  s.  1,  unless  cause  should  be  shews 
before  a  Judge  at  Chambers  within  fourteen  days 
after  the  end  of  the  term.   Anon.  6  Law  J.  C.P.  48. 

Where  a  defendant  has  been  in  custody  for  a  year, 
upon  a  judgment  for  a  debt  not  exceeding  20i.,  the 
Court  will  discharge  him,  under  the  48  Geo.  3,  c 
123,  although  he  be  entitled  to  an  annuity  saffidest 
to  satisfy  the  judgment*  Wood  ▼•  Kelm^^ine,  2  Y« 
&  J.  lU. 


PRIZE. 

[See  Admiralty,  and  Prachce.] 

(A)  Licence. 

(B)  Joint  Capture. 

(C)  Hbad-monet. 

(D)  Distribution. 

(£)  Restitution  and  Rb-captdre. 
(F)  Prize  Agent. 


(A)  Licence. 

It  is  of  no  consequence  who  are  the  persons  who 
act  under  a  licence,  where  the  terms  of  it  are  gese- 
ral»    Acteon,  2  Dods.  52. 

If  a  captor  destroys  a  ship  for  which  a  Biitisb 
licence  has  been  granted,  be  or  his  governmeot  is 
responsible  for  the  loss  occasioned  by  such  destrno- 
tion  ;  but  if  the  existence  of  the  licence  was  not  dii* 
closed  to  him  by  those  whose  duty  it  wss  to  infom 
him,  and  he  had  no  sufficient  means  to  inform  biB' 
self,  he  is  exempt  from  xesponsibility.  FeU^H*  ^ 
Dods.  381. 

(B)  Joint  Capture. 

An  abandonment  of  pursuit  and  a  retora  to  the 
former  course  of  the  ship,  before  the  act  of  cspUu** 
defeats  the  claim  of  joint  capture,  notwithstandiag 
some  assistance  may  have  been  rendered  attbeesrl/ 
part  of  the  chase.     The  RattUenake,  2  Dods.  51 

Where  a  prise,  coming  out  of  a  blockaded  harw»'» 
was  captured  by  one  of  the  blockading  squadron 
sUtioned  off  the  mouth  of  the  port;  »^ '^  jJjJJT 
mined  that  theother  vessels  of  the  squadxoo,  althosg 
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BtatioDed  at  some  distaace,  were  entitled  to  share  in 
the  prise.     La  Henrietta,  S  Dods.  96. 

Where  two  yeflsels  join  for  the  purpose  of  effect- 
ing a  captore,  the  continuance  of  the  chase  is  sufii- 
deat  to  create  the  right  of  joint  capture,  whether 
the  Tsssels  are  in  sight  of  each  other  or  not. 
I'£(M7r,  %  Dods.  106. 

A  general  claim  of  joint  capture  may  be  supported 
by  a  King'a  ship,  on  the  ground  of  sight  only ;  but 
this  general  rule  is  liable  to  exceptions.  La  Melam, 
f  Doda.  lU. 

One  of  his  Majesty's  ships  of  war  being  in  itiuere, 
and  barely  seeing  or  hearing  a  firing  on  the  land, 
is  DOC  entitled  to  take  any  share  in  the  beneficial 
effects  of  an  attack  made  by  a  force  with  which  she 
bad  rendered  no  assistance,  or  had  any  communica- 
tion.   Genoa  atuL  Savona,  2  Dods.  88.' 

That  is  clearly  a  conjunct  expedition,  which  is 
directed  by  competent  authority,  combining  toge- 
tber  the  actions  of  two  different  species  of  force  for 
tbe  attainment  of  some  common  specific  purpose. 

Here  co-operation  may  rise  into  absolute  conjunc- 
tioD.    Booty  in  the  Penintuia,  1  Hag.  48. 

Where  a  ahip  has  been  captured,  and  it  is  impos- 
sible to  obtain  witnesses  from  that  yessel,  a  claim 
of  joint  capture  may  be  proved  by  the  eyidence  of 
vitneaaes  who  have  released  their  claims.  GaUn, 
i  Dods.  SI. 

(C)  Hbad-monby. 

Where  an  enemy's  ship  of  war  was  set  on  fire  by 
ber  own  crew,  in  consequence  of  the  approach  of  a 
British  fore«,  and  totally  destroyed :  Held,  that 
bead*moDey  was  due  from  the  enemy's  yessel.  Ura' 
H»«.2Dod8-17«. 

Uead-money  not  due  on  ship  captured  by  conjunct 
forces  of  army  and  navy  in  harbours,  riyers,  &c. 
l^  BeUoiu,  Duperre,  t  Dods.  343. 

An  application  for  head-money  for  five  Capuchin 
FriaiB  (passengers),  was  refused.  UHercuU,  1 
%.  211. 

Head-money  refused,  there  being  no  proof  of  an 
effective  exchange  of  prisoners.  La  Lune,  1  Hag. 
SlO. 

(D)  Distribution. 

V^boever  receives  prize  proceeds,  is  responsible 
for  tbem  to  tbe  cap^tors.  Mary  Crqftt,  2  Dods.  378. 

Greenwich  Hospital  is  not  entitled  to  a  per-centage 
upon  boohr  taken  by  a  conjunct  expedition  of  sea 
*sd  land  forces.  Genoa  and  its  Depeudeneiet,  Spet- 
*^t  Satona,  ayul  other  towns,  %  Dods.  444. 

A  prise  was  taken  by  a  revenue  cotter,  during  the 
*>speiision  of  the  commander,  by  the  mate,  who 
*cted  as  commander  under  an  order  from  the  Com- 
missioners of  Customs :  Held,  that  he  was  entitled 
to  the  commander's  share  under  the  king's  warrant 
^  distributions  :  Held,  also,  that  where  an  actual 
^^epated  mariner  on  board,  acted  as  mate  witliout 
*^y  sppointment,  that  he  is  not  thereby  divested  of 
bis  former  character,  and  consequently  the  comman- 
^^  is  only  entitled  to  a  reduced  share.  Taylor  y. 
i'iW.  8  Taunt  805. 

The  commander-in-chief  on  a  foreign  station,  in 
tbe  case  of  a  fleet,  or  the  captain,  in  the  case  of  a 
t'sgle  ship  at  sea,  quasi  commander-in-chief,  may 
*ppoint  a  successor  to  a  boatswain,  and  stich  succes- 
sor will  be  thereby  raised  above  the  rank  of  petty 
officer  or  seaman,  and  may/  previous  to  the  confirma- 


tion of  such  appointment  by  warrant  from  the  Ad- 
miralty, assign  prize-money  without  being  subject 
to  the  restrictions  of  the  45  Geo.  9,  c.  72,  imposed 
by  the  legislature  for  the  protection  of  petty  officers 
and  seamen.  Wellard  v.  Moss,  1  Law  J.  C.P.  18, 
s.  c.  1  Bing.  134,  s.  c.  7  B.  Mo.  503. 

Claim  of  Sir  A  C,  upon  two  grounds :  first,  that 
he  assumed  the  command  of  the  fleet  under  orders 
from  the  Admiralty ;  secondly,  that  without  any 
direct  orders  from  the  Admiralty,  he  had  a  right, 
acting  upon  his  own  authority  as  admiral,  though 
subject  to  responsibility  for  so  doing,  to  take  upon 
himself  the  command  of  tlie  fleet ;  not  sustained. 
Captures  on  tks  Jamaica  Station,  1  Hag.  1S9. 

If  an  admiral  is  appointed  by  the  Admiralty,  and 
actually  has  given  an  order  to  a  fleet,  he  is  entitled 
to  share  in  captures,  though  be  was  not  within  the 
station  at  the  time  they  were  made.  Captures  on 
the  Jamaica  Station,  1  Hag.  138. 

When  a  grant  of  money,  in  lieu  of  booty,  is  made 
jointly  to  trustees  for  distribution  amongst  the  naval 
and  military  forces  employed  in  tbe  capture,  the 
trustees  are  bound  to  act  conjointly,  and  if  they 
delegate  their  trust  to  others,  tbe  persons  deputed 
by  tbem,  though  severally  appointed,  must  likewise 
act  conjointly.  There  ought  always  to  be  a  joint 
and  concurrent  appointment,  and  a  joint  and  con- 
current distribution,  54  Geo.  3,  o.  86.  Tarragona, 
ft  Dods.  487. 

Property  taken  in  a  roadstead  is  generally  con- 
demned as  droits  of  the  Admiralty.  La  Esperanta^ 
1  Hag.  87. 

(£)  Restitution  and  Re-capture. 

Tbe  general  rule,  that  a  party  who  has  been  un- 
justly deprived  of  his  property  by  capture,  is 
entitled  to  restitution  with  costs  and  damages,  is, 
like  all  similar  general  rules,  subject  to  exceptions. 

Whether  a  captor  has  acted  from  improper  mo- 
tives or  not,  the  measnre  of  restitution  to  the 
claimant  is  tbe  same. 

Although  a  captor  be  only  actuated  by  feelings 
of  public  duty,  in  destroying  the  property  he  has 
taken,  yet  he  is  responsible  to  the  daimant,  and 
must  apply  to  bis  own  government  for  indemnifica- 
tion.   Aeteon,  2  Dods.  51,  3,  3. 

A  yessel,  the  property  of  an  allied  sovereifl^n,  re- 
captured from  the  enemy,  was  restored  to  the  ori- 
ginal owners,  free  from  salvage  or  expense.  Alex^ 
ander,  t  Dods.  37. 

Whore  an  American  privateer  had  taken  a  British 
yessel  and  cargo,  within  the  period  allowed  for 
hostile  capture  by  the  treaty  of  peace,  but  re- 
captured by  a  British  ship  of  war  after  the  expira- 
tion of  that  time,  she  was  restored  to  tbe  American 
captors.     Somerset,  t  Dods.  b6. 

Captors  having  a  bond  fide  possession,  and  using 
due  care,  are  not  responsible  for  losses  occasioned 
by  mere  misfortune.    John  Beck,  t  Dods.  336. 

A  seiaor  is  clearly  entitled  to  be  indemnified  his 
expenses,  when  nothing  vexatious  can  be  objected 
against  him.     fVoodbridge,  1  Hag.  73. 

(F)  Prize  Agent. 

Limited  responsibility  of  a  foreign  prize  agent 
who  acted  a  fair  part,  and  did  everything  for  the 
best  under  the  circumstances  of  the  case.  Trabaeolos, 
1  Hag.  294. 
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A  prise  agent  mtlres  eertain  idftnoei  to  oapton 
prior  to  a  regular  dietribatioii  of  the  prooeeds,  and 
becomes  a  bankrupt :  Held,  that  the  euretiea  and 
their  repreaentatiTea  are  liable  for  hia  deficienciea 
in  the  nraC  instance :  enforcement  of  a  monition  to 
refund  »uapended.     Tritotit  1  Hag.  f  90. 

A  monition,  calling  upon  a  prise  agent  to  exhibit 
diatribution  Hate,  not  enforced.  Ca  Ira,  1  Hag.  951. 


PRIZE  FIGHT. 

All  penona  preaent  at,  or  countenancing  a  prise 
fight,  are  goiltj  of  an  offence ;  and  it  is  the  duty  of 
magiatrates  and  conatablea,  when  thej  haTO  in- 
fonnation  of  a  fight,  to  secure  the  combatants  before- 
hand, and  compel  them  to  enter  into  a  recognisance, 
and,  if  they  refoae,  to  commit  them.  Ris  r.  Bit' 
Hngham,  se  C.  &  P.  934.  [Bunough] 


PROBATE. 
[See  Will.] 


PROCEDENDO. 

[See  Certiorari.] 

The  Court  will  grant  a  prwadtndo,  if  n  artiorari 
iaaues  after  a  confeaaion  in  the  court  below.  Rtx 
V.  GwifH,  i  Keo.  440,  s.  c  t  Burr.  753. 

In  a  oaae  which,  at  the  aasiaea,  had  been  put  off 
for  a  daj,  and  a  artianri  was  afterwarda  produced, 
the  Court  would  not  crant  a  proe$dendo.  Res  t. 
liidtway,  1  Law  J.  K.B.  53. 

Without  notice  or  any  special  reason,  a  urt'wran 
waa  deliTered  to  the  judges  of  the  Court  of  Great 
Sessions  in  Wales,  on  the  day  before  trial.  The 
Court  of  King'a  Bench  auaahed  the  eertiorari,  and 
directed  a  nrocidtndo  to  lasue.  JeiMt  ▼.  Dawif  1 
Law  J.  K.B.  54,  s.  c.  1  B.  &  C.  143. 

Where  a  oauae,  having  been  removed  from  the 
inferior  court,  is  sent  back  by  jtroetdtndo,  this 
('Ourt  will  not  again  remove  it,  on  account  of  the 
augiteated  importance  of  the  cauae ;  though  the  de- 
fendant oflTor  to  bring  the  money  into  court.  Hey 
UMrd  V.  Wright,  6  Law  J.  K.B.  359,  s.  c.  8  B.&  C. 
3a(>,a.  c.tM.ficR.  366. 


PROCHEIN  AMY. 

Where  a  prochein  amy  dies,  the  Court  will  order 
the  bill  to  be  dismissed  within  a  given  time,  unless 
a  new  prochnn  amy  be  named.  Anon,  1  Law  J. 
Chanc*  60. 

Where  a  plaintiff  waa  a  married  woman,  and,  her 
prochein  mmy  having  died,  it  was  ordered  that  within 
two  montba  she  ahould  name  a  new  prochein  amy,  or 
that  the  bill  should  be  dismiased,  and  the  coats  paid 
out  of  the  fund  in  court  BarUe  v.  BarUe,  1  S.  fie  S. 
100. 

Qtuere,  Whether  the  Court  will  grant  a  rule  for 
an  officieot  procheiu  amy  to  be  appointed,  and  aeeu- 
rity  fur  costs  to  be  given — Held,  that  the  motion 


was  too  late,  after  hnving  moved  to  pot 
Anon,  t  Chit  359. 

Although  'it  was  sugg^ested  that  a  new  pfwekn 
eaijf,  who  was  to  be  subitituted  for  another,  vaii 
indi[|^nt  circumstances  ;  yet  the  Court  refiised  to 
inquire  into  the  circumstances  of  the  proposed  putf. 
Davenport  v.  Davenport,  t  S.  &  S.  101. 

Where  the  protktin  amy  of  a  married  womai  be- 
comes insolvent,  the  Court  will  stay  praeesdiiji, 
till  another  next  friend  ia  nnmed,  or  secarily  giiai 
for  costs.  Pennington  v.  Alvin,  1  Law  J.Choe. 
sot,  s.  e.  1  S.  &  S.  t64 

Qtuere,  Whether  the  protein  emy  of  a  mrmi 
woman  and  infants,  who,  after  the  inetitntien  ofthi 
suit,  takes  the  benefit  of  the  Innolvent  Debtors  Act, 
will  be  allowed  to  proeecate  the  anit.  Pemma^ 
V.  Pennington,  1  Law  J.  Chnno.  71. 

Where  a  suit  was  institated  in  the  name  of  n 
infant,  by  his  next  friend,  under  eospicioai  d^ 
Gumstances,  though  there  was  no  other  suit  paia^ 
in  which  the  iniant  was  eoncened,  a  reforeneeva 
direoted,  to  inquire,  whether  it  was  for  his  bcsrft 
that  the  suit  should  be  prosecuted.  Anem*  5  Lnr  J. 
Chanc*  5S. 

A  suit  being  instituted  on  behalf  of  inftais  k^i 
solicitor  wholly  unconaeeted  with  the  feaSj,  tt 
was,  on  the  motion  of  the  defendaat,  rofened  totki 
Master  to  inquire  whether  it  woald  be  for  ite 
infants'  benefit  that  the  suit  ahonid  be  pneecotpi 
the  defendant  undertaking  to  render  to  the  MKttr 
the  accounts  prayed  for  by  the  bill.  Hkiluirdm  r. 
MiUer,  1  S.  &  S.  133. 

Qvutr;  Whether  the  next  friend  of  an  iaiti^ 
who  omits  to  call  for  the  payment  of  the  tnut  ■»• 
nies  into  court,  may  not  be  made  answerable  fa 
any  loss  of  interest,  which  the  infont  may  sostiii 
thereby.  Greeley  v.  Heathcote,  3  Law  J.  Chac. 
107. 

The  defendant  cannot  give  in  evidence  idauarims 
made  before  action  brought  by  the  plaioti^.  taiai 
as  proekein  amy,  fKc66  v.  Smith,  1  R.  &  M.  106. 
[Littledale] 


PROCTOR. 
[See  Practice,  m  the  Eoolesiavtioal  0>vtn>] 


PRODUCTION    AND    INSPECHON  OF 
DEEDS,  BOOKS,  AND  PAPPRS. 

[See  EviDBNCE,  and  Vendor  and  PvECHissa.] 

(A)  In  general. 

(B)  Of  A  Public  Nature. 

(C)  Of  a  Private  Nature. 

(D)  Parish  Books. 

(E)  Records. 

(F)  Court  Rolls. 

(G)  Corporation  Books. 
(H)  Copies. 


(A)  In  general. 

A  party  interested  in  dooumeats,  ia  the  tustody 
of  his  adversary,  is  entitled  to  their  prodactiofc 
Inman  v.  Hedgeon,  1  Y.  &  J.  98. 


PRODUCTION  OP  DEEDS,  &c.— (Of  a  Public  Natube). 
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The  Court  will  not  saffer  m  partjr  to  be  called  on 
for  the  production  of  papers,  iinfess  a  good  and 
nibstantial  reason  be  adduced  to  the  Court.  Faa- 
littsrt  T.  Barbtr,  Jil  Price,  641. 

The  practice  of  courts  of  equity,  that  a  scbedule 
must  be  dellTered  before  the  Court  will  order  the 
production  of  deeds  and  papers,  applies  only  to  cases 
in  a  bin  of  discovery.    Anon»  6  Mad.  97. 

A  defendant,  who  is  called  upon  by  the  bill  to  set 
finrtb  a  list  of  papers,  relating  to  *'  the  matters  afore- 
said," need  not  set  forth  a  list  of  papers  relating  to 
transactions  which  are  mentioned  in  the  bill  only 
by  way  of  indocement,  but  do  not  form  any  part  of 
the  case  made  by  the  bill  Agar  t.  Bective,  1  Law 
J.  Chaoc.  ISt. 

A  book,  admitted  to  be  in  the  defendant's  posses* 
■ioD,  most  be  produced,  though  the  answer  admits 
the  fict,  in  reference  to  which  the  production  is  re- 
qvired.  Thomas  v.  Morgan,  S  Law  J.  Chanc.  157. 
Under  tbe  general  charge  in  a  bill,  that  the  de- 
feadant  has  divers  papers,  writings,  &c.  in  his 
pOMcsiion  or  power,  relating  to  the  matters  in  the 
InII  mentioned,  the  plaintiff  is  entitled  to  the  pro- 
doetionof  casee,  submitted  for  tbe  opinion  of  counsel, 
admitted  by  tbe  answer  of  the  defendant  to  be  in 
hispoiflession,  but  not  to  the  opinions  given  upon 
tboee  cases. 

Though  a  plaintiff  is,  generally  speaking,  entitled 
to  the  production  and  discovery  of  all  papers  relating 
to  the  matters  in  the  bill  mentioned,  in  the  defen- 
dant's possession  or  power ;  yet,  it  seems,  that  he 
i>  not  entitled  to  the  production  of  letters  stated  by 
the  answer  of  the  defendant  to  have  been  received 
bj  him  since  tlie  filing  of  tbe  bill,  in  answer  to  in- 
(iairies  made  by  him  in  respect  to  some  of  the 
atatteiB  in  question,  with  a  view  to  his  proofs  in  the 
cause ;  nor  to  any  particulars  respecting  such  letters, 
which  would  disclose  the  names  of  the  witnesses,  or 
the  facts  likely  to  be  proved  by  them*  Prttton  v. 
Cerr.  1  Y.  &  J.  175. 

Where  deeds  had  been  brought  into  the  Master's 
ofiee,  under  an  order  of  reference  made  in  a  suit  for 
■pacific  performance  of  two  contracts  relating  to 
different  parts  of  lands  of  the  parties,  one  for  an  ex- 
change, and  the  other  for  a  purchase,  referring  it  to 
die  Master  to  settle  a  conveyance  from  the  oefen- 
daat  to  a  purchaser  of  the  eichanged  lands,  upon 
whose  report  so  much  of  the  bill  as  related  to  that 
contract  was  ordered  to  be  dismissed  with  costs — 
An  application  was  made  to  the  Court,  that  the 
documents  belonging  to  the  plaintiff  which  had 
l>aen  brought  into  the  Master  s  office  according  to 
the  terms  of  the  order,  might  be  delivered  back  to 
1dm  ;  but  it  was  refused,  on  the  defendant  shewing 
that  they  would  be  of  service  and  necessary  to  him, 
IB  defending  the  same  suit  as  to  the  other  contract, 
^n  the  ground  that  the  order,  in  such  cases,  was 
i&atter  of  regulation  :  Anditwasholden.that,  under 
the  circumstances,  the  Court  might  still  retain  the 
papers,  the  defendant  having  an  interest  in  the 
order,  and  the  documents  brought  in  under  it,  and 
having  paid  the  purchase-money  and  interest  into 
c<Hirt.    Boyer  v.  Green  ^  13  Price,  f50. 

A  party  ordered  to  produce  books,  &c  before  the 
Master,  is  bound  to  leave  them,  if  the  Master  thinks 
fit  so  to  direct.     Sidden  v.  Liddiard,  1  Sim.  388. 

Where  documents  are  admitted  by  some  defen- 
dants to  be  in  the  joint  possession  of  themselves 


and  other  defendants,  a  motion  for  the  production 
of  those  documents  cannot  be  made  against  some  of 
the  defendants  only.    Anon.  4  Law  J.  Chanc.  170. 

In  granting  an  order  for  the  inspection  of  deeds, 
the  Court  will,  when  necessary,  restrain  the  privi- 
lege to  certain  specified  parts  in  the  instrument 
Ravulwttom  v.  Cooper,  9  Chit.  231. 

Inspection  of  a  book  produced  by  the  plaintiff, 
under  a  commission  issued  after  publication  passed, 
will  not  be  allowed.  Forester  v.  Helme,  M'CloI.  558. 

Tbe  mere  deposit  with  the  clerk  in  court,  of  a  box 
containing  the  papers  under  lock,  is  not  a  compli- 
ance with  an  order  for  production  and  inspection, 
unless  the  key  be  left  with  such  clerk  :  saying,  you 
may  send  for  the  key  when  you  want  it,  is  insuffi- 
cient.    Preston  v.  Carr,  1  M'Clel.  &  Y.  457. 

Qugtre  —  Whether  a  motion  for  production  of 
papers,  &&,  operates  as  a  waiver  of  the  plaintiff^s 
right  to  except.  Phillips  j.  Stephenson,  11  Price,  733. 

(B)  Op  a  Public  Nature. 

A  bishop's  registry  of  presentations  is  a  public 
book  ;  and  a  mandamus  leis  to  him  to  grant  inspec- 
tion of  it  to  one  claiming  a  right  to  present  to  ti  va- 
cant living,  though  the  bishop  claim  a  right  to  col- 
late to  it  Finch  v.  the  Bishop  of  Ely,  6  Law  J.  K.B. 
«23,  s.  c.  8  B.  &  C.  119,  8.  c.  2  M.  &  R.  127. 

Although  persons  who  have  tbe  custody  of  books 
and  documents  are  trustees  for  a  public  purpose, 
tbe  Court  will  not  compel  them  to  produce  them, 
unless  they  are  trustees  for  (among  others)  the  per- 
son who  applies  for  the  production. 

Therefore,  where  the  inhabitants  of  a  county 
were  indicted  for  not  repairing  a  public  bridge,  and 
they  pleaded  that  the  inhabitants  of  a  particular 
parish  had  immemorially  repaired,  and  were  liable 
to  repair;  and  it  appeared,  on  motion,  that  certain 
estates  had  been  left  to  trustees  for  the  repair  of  the 
bridge,  and  that  those  trustees  had  accounted  to 
the  parish  in  question, — ^The  Court  refused  to  order 
the  trustees  to  produce  their  books  and  accounts 
for  the  inspection  of  the  defendants ;  inasmuch  as 
the  trustees  filled  that  character  apparently  for  the 
parish  in  question,  and  not  for  the  county  at  large. 
Rex  V.  the  Justices  of  Buckingham,  6  Law  J.  K.B. 
346,  s.  c.  8  B.  &  C.  375. 

In  an  action  against  the  Marshal  for  an  escape, 
the  Court  will  compel  the  Marshal  to  grant  an  in- 
spection of  the  habess  corpus  and  committitur.  Fox 
V.  Jones,  6  Law  J.  K.B.  l3l,  s.  c.  7  B.  &  C.  732, 
s.  c.  1  M.  &  R.  570. 

Where  an  information  was  filed  by  the  Attorney 
General  under  the  43  Geo.  3,  c.  58,  s.  25,  against 
an  army  agent,  for  a  discovery  of  accounts  from 
1792  to  1802  ;  who  pleaded  a  settled  account,  by 
clearing  warrants,  and,  tbe  plea  having  been  over- 
ruled, afterwards  moved  to  amend  the  plea,  and  for 
the  purpose  of  so  doing,  that  the  Attorney  General 
or  the  Secretary  at  War  might  be  ordered  to  pro- 
duce certain  vouchers,  accounts,  &c.,  rendered 
annually,  during  that  period,  by  the  defendant  to 
the  War  Office,  and  there  deposited,  and  which  the' 
defendant  swore  were  material  to  his  defence — the 
Court,  under  the  particular  circumstances,  ordered 
the  proceedings  upon  tbe  information  to  be  stayed 
until  the  documents  were  produced.  Attorney  Gene- 
ral V.  Brooksbank,  1  Y.  &  J.  439. 

A  mandamus  to  the  clerk  of  the  peace,  for  the 
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inspection  of  rates  and  documeati  relmting  thereto, 
does  not  lie  until  an  application  has  been  made  to 
the  justices  assembled  m  quarter  sessions.  Awm. 
7  D.  &  R.  973,  n. 

(C)  Op  a  Private  Natdrb. 

When  the  raliditj  of  a  deed  is  impeached,  it  must 
be  produced  at  the  instance  of  the  plaintiff,  notwith- 
standing the  defendant  has  a  lien  upon  it.  Batch  ▼. 
Symes,  1  Turn.  87. 

On  a  bill  impeaching  a  oouTeyance,  on  the  ground 
of  fraud,  the  Court  will  not  on  motion  order  the 
convejance  to  be  produced.  TayUr  v.  Dray  ion,  ^ 
S.  &  S.  309. 

The  Court  will  not  compel  a  tenant  in  tail  to  pro- 
duce a  title  deed  without  a  more  direct  interest  be 
shewn  than  that,  if  its  effect  be  such  as  is  sworn  to 
by  the  party  claiming  under  it,  that  legatees  will 
lose  the  benefit  of  legacies  bequeathed  to  them  by 
that  party's  ancestor  from  whom  he  immediately 
derives  title.  WiUou  r.  Forster,  1  M'Clel.  &  Y.  274. 

If  a  deed  of  assignment  be  deposited  in  the  hands 
of  A,  he  is  not  bound  to  produce  it  on  the  part  of 
the  assignor,  in  an  action  between  the  assignor  and 
a  third  person.  Schlenlur  v.  Moxty,  1  C.  &  P. 
178. 

The  Court  granted  a  rule  for  the  inspection  of  a 
lease,  in  order  to  obtain  the  names  of  witnesses. 
Anon.  <  Chit.  330. 

Where  two  parts  of  a  lease  were  interchangeably 
executed,  and  the  part  in  the  possession  of  the  plain- 
tiff was  lost,  the  Court  would  not  interfere  to  com- 
pel the  defendant  to  permit  the  plaintiff  to  inspect 
and  take  a  copy  of  that  part  which  was  in  his  pos- 
session.     Woodcock  V.  Worthington,  2  Y.  &  J.  4. 

Qutero,  Whether,  where  A  is  possessed  of  title 
deeds,  relating  to  his  own  property  as  well  as 
to  Ahat  of  fi's,  B,  who  has  no  covenant  for  the  pro- 
duction of  the  deeds,  is  entitled  to  call  upon  A  in 
equity  for  their  production.  Barclay  v«  Raine,  1  S. 
&  S.  449. 

The  Court  does  not  usually  compel  a  party  to- 
produce  his  title  deeds  as  evidence ;  but,  where  a 
party  produces  them  to  defeat  his  adversary,  the 
opposite  side  is  entitled  to  an  inspection  of  them. 
And,  therefore,  where,  in  a  tithe  suit,  the  defendant 
produced  at  the  hearing  divers  books  and  accounts 
to  defeat  the  plaintiff's  title,  the  Court  introduced 
into  the  decree  a  direction  that  the  defendants  should 
produce  the  accounts,  &c.,  before  the  Master,  and 
also  at  the  trial  of  an  issue  directed  by  the  Court. 
WilUs  V.  Farrer,  2  Y.  &  J.  241. 

The  motion  on  behalf  of  a  party  having  a  vested 
interest  in  reversion,  remainder,  or  otherwise,  in 
real  property,  expectant  on  a  life  interest  in  posses- 
sion, for  the  production  and  depositing  in  court  any 
of  the  title  deeds  in  the  proper  custody  of  the  te- 
nant for  life,  must  point  out  and  particularize  certain 
specific  deeds,  and  state,  fully  and  clearly,  the  ob- 
ject of  the  required  interference  of  the  Court 

An  application  for  the  title  deeds  generally,  for 
the  purpose  of  furnishing  the  remainder-man  with 
an  opportunity  of  inspection,  in  order  to  enable  him 
to  mortgage  his  interest,  will  not  be  entertained  by 
the  Court.    Shaw  v.  Slutw,  \t  Price,  163. 

Previous  to  the  trial  of  a  tithe  cause,  the  Court 
on  motion  ordered,  that  books,  &c.,  belonging  to  a 
third  person,  in  the  hands  of  the  plaintiff,  might  be 


delivered  up  to  the  defendant's  derk  in  court  &r  b- 
.  spection.     Foreman  v.  Cooper ,  11  Price,  515. 

In  a  suit  by  a  vicar  against  ooeopien  6>»tith<«,a 
motion  was  made  by  the  plaintiff  for  production  d 
deeds,  papers,  and  writings,  admitted  by  the  an* 
swer  of  one  of  the  defendants  to  be  in  his  possessim 
or  power.  The  defendant  resisted  the  applicatioa, 
on  the  ground  that  several  of  such  documents  rdatBd 
to,  and  shewed  his  title  as  lay  impropriator  to  sosw 
of  the  tithes  in  question.  The  Court  held,  that  tb 
plaintiff  was  not  entitled  to  the  production  of  sucfa 
of  them  as  related  to  the  title  of  the  defendaat  to  tlit 
tithes  in  question.  CoUint  v.  Gredey,  2  Y.  &  /.  49a 

Where  it  is  sworn,  that  the  instrument  set  out  it 
the  bill  is  forged,  the  Court  will  permit  the  defea- 
dant  to  inspect  it  previous  to  filing  his  answer. 
Jones  V.  Lewis,  2  S.  &  S.  242. 

On  a  question  of  settlement,  a  mortgagee,  a  nied 
inhabitant  of  the  appellant  parish,  subpoenaed  bj 
the  respondent  pariah,  is  not  compellable  under  i 
subpoetia  duces  tecum,  to  produce  the  title  deeds,  «f 
his  mortgagor :  nor  can  his  attorney  be  allowed  to 
produce  an  abstract  of  the  deeds,  or  to  give  pard 
evidence  of  their  contents.  Aexv.  Upper  Boddkagtm, 

5  Law  J.  M.C.  10,  s.  c.  8  D.  &  R.  726. 

Where  bills  of  exchange,  on  which  the  actioB  ii 
brought,  are  in  the  possession  of  the  defendant,  tbt 
Court,  in  the  exercise  of  its  discretionary  power,  will 
not  on  an  affidavit  made  by  the  plaintiff,  containing s 
general  charge  of  their  having  been  fraudnkntlj 
obtained  from  him  by  the  defendant,  when  tk 
charge  is  generally  denied  by  the  latter,  order  tke 
production  of  the  hills,  that  they  may  be  cooapased 
with  the  declaration  to  prevent  a  vananoe.  Tknl- 
fall  V.  WeUter,  1  Law  J.  C.P.  28,  s.c  1  Bing.  16S, 
8.  c.  7  B.  Mo.  559. 

Books  of  account  having  been  seised  ander  as 
extent  issued  against  a  collector  and  bis  partner  ia 
trade ; — on  their  bankruptcy,  it  was  hcadea,  that 
their  assigpiees  were  entitled  to  inspect  such  bools, 
though  before  the  trial  of  the  issue  bet«reen  the 
Crown  and  the  assignees,  upon  a  claim  made  by  the 
latter.     Rei  v.  Winkles,  1  M'Clel.  &  Y.  33. 

In  trover  for  seizing  the  plaintiff's  goods  under  a 
distress  for  rent  due  to  the  defendant  from  a  tkiid 
party,  the  Court  refused  to  compel  the  productiaa 
(for  the  purpose  of  its  being  stamped)  of  an  aa- 
stamped  agreement,  under  which  the  goods  of  tkt 
tenant  were  alleged  to  have  been  released  from  the 
distress.  Lawrence  v.  Honker,  6  Law  J.  C.P.  19^ 
s.  c.  5  Bing.  6,  s.  c.  2  M.  &  P.  9. 

In  an  action  by  the  plaintiffs,  the  owneis  of  a 
ship,  against  the  defendant,  their  broker,  the  Coort 
refused  to  order  the  latter  to  allow  the  fonaer  to 
inspect,  or  take  a  copy  of,  a  letter  received  bj  the 
defendant  from  a  correspondent  abroad,  altboagk  it 
affected  the  interest  of  the  plaintiffs.  Rawe  v.  H^ 
den,  6  Law  J,  C.P.  87,  s.  c.  4  Bing,  539,  s.  c  1  Bf- 

6  P.  334. 

In  an  action  on  a  cbarterparty  against  a  cbar- 
terer,  the  Court  refused  to  compel  Uie  plaiauf  to 
allow  the  defendant  an  inspection  of  the  ship's  1^* 
book.  RundU  v.  Beaumont,  6  Law  J.  CP>  ^&» 
a.  c.  4  Bing.  537, 6.  c.  1  AL.&  P.  396. 

(D)  Parish  Bt>oKs. 
Parish  books  are  not  accessible  to  the  insp«ctio« 
of  parishioners  for  the  purpose  of  gainiog  infonaa* 
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taoBp  wfiicb  naj  be  useful  to  them  in  prasecpCing  t 
elftim  to  Ml  Mttte  in  the  perish.  Rex  t.  SnuillpUct, 
t  Chit,  9S8, 

But  the  Coort  will  make  %  rule  absolute  in  the 
first  iostance,  to  compel  a  parish  to  permit  a  parish- 
iooer  to  inspect  the  parish  books,  to  enable  him  to 
tiy  the  yalidity  of  a  enurch-rate.  Anon,  i  Chit  290. 

The  Coart  will  not  compel  pariah  o£Scers  to  pro- 
doce  the  parish  books,  for  the  inspection  even  of  a 
pmrishiooer,  onless  he  shew  that  it  is  for  parochial 
purposes  only  th«t  he  desires  the  inspection.  Rex  f. 
iHmumdf  4  Law  J.  K.B.  5t:  8.  p.  Rex  ▼.  C/«rf,  4 
L«w  J.  K.B.  53,  s.  c.  5  B.  &  C.  899,  s.  c.  7  D.  & 
K.  393. 

AAer  applicattoo  has  been  made  to  the  Sessions 
lor  the  inspection  of  parish  papers,  and  refosed, — 
the  Conn  will  grant  a  mandamus  to  the  clerk  of  the 
pence,  to  permit  the  attorney  on  behalf  of  each  per- 
son contributing  to  the  county  rate,  "  to  inspect  and 
take  copies  of  the  last  two  rates  made  for  the  borough , 
and  all  orders  made  for  the  expenditure  of  the  same, 
and  the  seTeral  orders  of  sessions  made  thereon,  and 
all  oiher  proceedings  and  documents  relating  there- 
to." Rex  ▼.  Justices  of  Leicester,  4  B.  &  C.  891,  a.  c. 
7  D.  &  R.  370. 

The  penalty  giren  by  the  17  Geo.  9,  c.  3,  for  re- 
fusing a  parishioner  an  inspection  of  the  rate- books, 
is  sot  recoverable  in  the  absence  of  proof,  that  be 
baa  been  injured  by  such  refusal.  And  if  the  de- 
mand of  iovpection  be  not  made  at  a  reasonable  time 
and  place,  it  is  a  nullity :  as,  where  the  demand  was 
made  at  an  inhabitanfs  house  at  eight  o'clock  in 
the  evening,  and  not  at  tlie  bouse  of  the  overseer. 
Spencely  ▼.  Robinson,  3  B.  &  C.  658,  s.  c.  6  D.  &  R. 
&7t. 

Semhie — ^That  an  inhabitant  of  a  parish  is  entitled 
to  an  inspection  of  the  poor  rate,  and,  in  a  case  of 
refusal, is  a  "  party  grieved"  so  as  to  entitle  him  to 
maintain  an  action  against  the  overseer,  under  the 
statute  17  Geo.  Sf,  o.  3. 

Bot,  in  an  action  against  an  assistant  overseer,  it 
ia  necessary  for  the  plaintiff  to  shew  that,  according 
to  the  defendant's  appointment  by  the  select  vestry, 
it  was  a  part  of  his  ciuty  to  proouce  the  rate  to  the 
parishioners.  Bennett  v.  Edwards,  6  Law  J.  M.C. 
6€,  and  K.B.  104,  s.  c.  7  B.  &  C.  586,  s.  c.  1  M.  & 
R.489. 

<£)  Records. 

The  Court  will  grant  a  rule  to  compel  the  pro- 
duction of  the  record  where  a  regular  issue  has  been 
taken ;  bat  if  the  rule  is  opposed  in  the  first  instance, 
no  costs  will  be  given.     Anon,  i  Chit.  241. 

In  the  absence  of  special  circumstances,  a  man- 
damns  will  not  be  granted  for  the  inspection  of  the 
records  of  a  coort  leet.  Rex  v.  Mayor  of  Maidstone, 
6  D.  &  R.  334. 

(F)  Court  Rolls. 

In  an  action  between  two  commoners  litigating 
the  right  of  common,  the  Court  will  grant  a  man- 
damus to  the  steward  of  the  manor,  to  allow  the  in- 
spection of  the  conrt  rolls.  Racers  v.  Jones,  5  D.  & 
R.  435, 

(G)  Corporation  Books. 

A  mandamus  lies  to  compel  a  mayor  and  corpo- 
ntioD  to  allow  the  burgesses,  at  all  seasonable  times, 

DioesT,  1822 — 1828. 


to  inspect  the  chsrters  snd  grants  made  to  the  bo- 
rough .  Ex  parte  the  Mmyor  and  Aldermen  of  Staferd, 
1  Law  J.  K.B.  41. 

(H)  Copiu. 

The  Court  will  direct  a  copy  of  a  deed  to  be  fur- 
nished by  one  party  in  a  cause  to  the  other,  when  it 
appears  ever  so  sliffhtly  thst  he  may  want  it.  Lloyd 
v.  Roland,  2  Uw  J.  K.B.  94. 

Where  the  defendant  has  pleaded  a  deed,  of  which 
the  plaintiff  has  no  counterpart,  and  has  put  on  the 
record  tlie  parts  only  which  are  in  favour  of  his  own 
case;  the  Court  will  oblige  him  to  put  the  other 
parts  on  the  record,  or  to  give  a  copy  of  the  deed. 
Edwards  v.  Mose,  1  Law  J.  K.B.  191. 

In  an  action  on  a  deed,  where  a  party  has  had  it 
taken  from  him,  under  a  warrant  against  him  for 
felony,  the  Coort  will,  upon  its  being  shewn  that  a 
demand  has  been  made  upon  the  magistrate  andoon- 
stable  for  a  copy,  order  them  to  give  one  to  enable 
the  party  to  declare,  and  to  produce  the  original  on 
the  trial,  the  plaintiff  consenting  to  psy  expenses. 
Harrtf  v.  Aldrit,  2  Chit.  229. 

Where  a  trustee  has  poasession  of  the  counterpart 
ef  a  lease,  and  refuses  to  produce  it,  the  Court  wUl 
grant  a  rule  to  shew  cause  why  an  attested  copy 
being  annexed  to  tlie  notice,  under  1  Geo.  4,  c  87, 
should  not  be  sufficient.  Doe  d,  Tidd  v.  Roe,  1  Law 
J.  K.B.  6. 

Upon  an  affidavit,  that  no  copy  or  counterpart  of 
a  lease  on  which  the  plaintiff  had  sued  was  in  the 
possession  or  power  of  the  plaintiff,  and  that  the 
attorney  who  drew  the  lease  snd  counterpart  had 
absconded,  the  Conrt  refused  to  order  the  defendant, 
who  was  in  possession  of  the  lesse,  topermit  a  copy 
of  it  to  be  taken.  Lord  Portmore  r.  Goring,  5  Law 
J.  C.P.  132,  s.  0.  4  Bing.  152.      . 

By  the  17  Geo.  2,  o.  3,  copies  of  the  rate-books 
shall,  upon  demand  of  the  overseer,  be  forthwith 
given  :  Held,  that  the  overseer  was  entitled  to  a 
reasoaable  time  to  make  the'  copy.  Speneeley  v. 
Robinson,  3  B.  &  C.  658,  s.  c.  5  I).  &  R.  572. 


PROHIBITION. 

A  prohibition  to  the  ecclesiastical  court  after 
sentence,  is  demandahle  where  a  defect  of  inrisdic- 
tion  is  spparent  on  the  libeL  Paalea  y.  Wright,  t 
Ken.  14,  s.  o.  1  Burr.  314. 

The  Conrt  of  Chanoery  will  not  grant  a  prohibi- 
tion against  the  consbtory  court  of  London,  to  a 
person  who  has  submitted  to  its  jurisdiction,  though 
the  want  of  original  j  urisdiction  sppeared.  Dougal 
y.  Doueal,  3  Phil.  597. 

The  Court  will  not  grant  a  prohibition,  bat  leave 
the  party  to  appeal  after  sentence  of  contumacy  in 
the  spiritual  court     Sims  v.  Sim,  2  Ken.  538. 

The  Court  granted  a  prohibition  to  the  spiritual 
eonrt,  to  stay  proceedings  on  the  will  of  a  married 
woman,  executed  under  a  power  contained  in  her 
marriage  settlement,  authorising  her  to  dispose  of  a 
particular  part  of  her  property*  Jenkins  v.  White^ 
house,  2  Ken.  161,  a.  c.  1  burr.  431. 

The  Court  granted  a  prohibition  to  an  ecdeaias* 
ticai  court,  on  behalf  of  the  plaintiff  in  that  court,  in 
a  suit  for  tithes,  a  modus  having  been  pleaded.  Hfiy* 
ward  v.  CuHyord,  2  Chit.  362. 
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Tha  Court  fi^Dted  t  rale  tfatt  tbe  mfitea  fboold 
be  handed  over  to  tbe  proa^ator,  and  tor  him  to  be 
at  liberty  to  enter  up  judgmenti  defendant  having 
neglected  to  settle  tbe  eaae  reaerved  id  quo  varranf 
for  uantping  tbe  office  of  mayor.  Rex  r.  Smith,  t 
Chit.  398. 

After  the  trial  of  an  information  in  the  nature  of 
a  quo  warrantot  at  which  a  party  ia  found  guilty  of 
usurping  an  office,  the  relator  has  a  reaaonable  time 
allowed  to  him  to  more  for  a  writ  for  a  new  election ; 
but  if  he  does  not  make  a  motion  within  a  reason- 
able time,  the  defendant  may  more  for  it.  Hex  ▼. 
M*Kay,  4  Law  J.  K.B.  37,  a.  c.  4  B.  &  C.  65, 

After  Terdiet,  on  an  information  in  tbe  nature  of 
a  quo  toarrantff,  on  the  ground  of  the  defendant  bar- 
ing erroneously  pleaded,  the  Court  aet  it  aside,  upon 
the  defendant's  paving  costs,  but  gave  him  leave  to 
amend.  JUx  r,  PhUipi,  1  Ken.  531,  s.  c.  1  Burr. 
292* 

Unless,  on  an  information  in  tite  nature  of  a  quo 

warranto,  it  be  a  caae  wi^in  the  9  Anne,  c.  tO, 

judgment  for  coats  ought  not  to  be  given.    Rex  v. 

WiUiawu,  9  Ken.  68,  a^  o,  1  Burr.  402,  s.  c.  1  iUae. 

92. 

On  an  information  in  tbe  nature  of  a  quo  warranto 
for  usurping  the  office  of  bailiff,  in  a  borough  send- 
ing members  to  parliament,  but  not  a  town  corpo- 
rate ;  judgment  being  given  for  the  Crown :  Held, 
that  the  9  Anne,  o.  20,  did  not  give  the  relator  costs. 
Rex  V.  M'Kay,  5  B.  &  C.  440,  s.  o.  8  D.  &  R.  393. 


RAPE. 


If  something  occurs  to  create  an  alarm  to  the 
party  while  he  is  perpetrating  the  offence,  it  may  be 
for  the  jury  to  say  whether  he  left  the  body  re  m- 
fecta  because  of  the  alarm,  or  whether  he  left  it  be- 
cause bis  purpose  was  accomplished.  Rex  v.  JBur- 
1  R.  &  R.  C.C.R.  519. 


TDWI, 


RATE. 


(A)  In  general. 

(B)  County  Rate. 

(C)  Church  Rate. 
^D)  Poor  Rate. 

(a)  How  made, 
(6)  Publie^ition, 
(c^  P«r«mf  ralca6(«. 

id)  Property  rateable, 
e)  Where  atse$aed. 
(f)  Proportion* 
{g)  Ratitig'iu  aid, 
{h)  Demand. 
(i)  DUtreu. 
{k)  iipp«o2— [See  Sessions.] 


(A)  In  general. 

Where  a  local  act  of  parliament,  after  directing 
commissioners  to  regulate,  light,  cleanse,  and  water 
the  streets  of  a  certain  township,  empowered  them 
to  raise  by  rate  or  assessment  such  sums  from  time 
to  time,  as  might  be  required  to  defray  the  expenae 


of  the  same,  upon  the  tenants  and  oseafHsitodll 
messungMf  houses,  warehouses,  shops,  eeUm^ 
vaults,  stablea,  coach* houses,  brewhooseii,  garden, 
or  garden  grounds,  tennnents,  or  other  boildii^ 
fur^er  enacted,  that  any  person  occupjisg  uj 
messuage,  dwelliag-lioose,  wareboass,  ImiUiog.or 
other  tenement  of  the  yearly  value  of  dOLwithii 
the  township,  should  be  a  commissioner ;  Held,  as* 
der  this  act,  the  32  Geo.  3,  c.  69,  that  tU  traob 
and  pipes,  works  and  other  apparatnt  of  a  watei 
company  for  supplying  tbe  township  wiik  mtor, 
did  not  constitute  a  tenement  within  the  meaniagof 
the  same,  and  consequently  were  not  liaUe  to  be 
valued  or  assessed.  Rex  v.  tht  Manehettn  in^&i* 
ford  Water-worhi  Company,  1  B.  &  C  650,  s.  e. ) 
D.&R.  20. 

On  the  assessment  of  a  rate—held,  tiiat  tbe  oner 
of  marketo  kept  in  the  streets  of  M,  for  tbenk  of 
goods  by  persons  who  rented  stalls,  bat  vbo  bid 
not  any  fixed  stall,  is  not  an  occupier  of  a  teseant 
within  the  meaning  of  the  Manchester  and  SalM 
Police  Act,  32  Geo.  3,  c  69,  and  therefore  not  liabb 
to  tbis  rate.  Rex  t.  Mosley,  2  B.  &  C  SS6,8.c.d 
D.  &  R.  385. 

Where  justices  at  sessions  were  MBpowered  ti 
assess  a  special  rate,  upon  the  parishes  and  ton* 
ships  within  tbe  county,  "  the  eventer  sad  »mmn 
of  each  parish,  &e.  being  autlioriaed  to  ler;  wk 
rate  ia  like  manner,  and  by  such  wajssnd^  neoi 
as  any  poer  rate  i»  now  bjr  law  collected  '"!**■ 
bekl,  that  commissioners  invested  by  a  parodn 
act  with  the  sole  power  of  making  and  cMh 
rates,  although  tbe  office  of  ovetaeer  wasitillc»' 
tinned,  were  the  proper  persons  tonusesuekipeaa 
rate  within  the  parish  for  which  they  acted.  OA 
V.  the  Kent  Water-workt,  5  Law  J.  M.a  I06,i.e. 
7  B.  &  C.  316.  . 

A  person  assessed  to  a  rate,  may  file  a  billon  b^ 
half  of  himself  and  all  othen  assessed  to  tbenin. 
for  the  purpose  of  preventing  payniwt*^*"J 
being  enforced,  if  the  propriety  of  eafofWBfW 
payment  of  the  rate  is,  in  itself,  the  subject  of  eqni^ 
able  jurisdiction.  Attorney  General  v.  fi«tot  * 
Law  J.  Chanc.  189,  a.  c.  2  S.  &  S.  67. 

A  court  of  equity  will  not  appoint  s  leoeiTff  « 
rates,  which  are  to  be  assessed  by  comauiM"* 
and  collected  at  a  future  period*  Drewry  ▼.  Berfh 
3  Russ.  94. 

(B)  County  Rate. 

A  rate  in  the  nature  of  a  county  rate  may  beleTwd 
in  Berwick-upon-Tweed,  that  being  »  P*«^ 
subject  to  the  commission  of  the  peace  of  any  eoo? 
in  England,  and  never  having  contributed  to  twe 
made  for  any  county,  and  although  no  rate  had  e 
been  levied  there  before^  the  coiporaiioo  bn^'lJJT 
frayed  out  of  their  own  funds  the  charges  to  wft^ 
the  sums  raised  by  a  county  rate  sib  applicw"- 
Rex  V.  theJutticet  ^'  Berwiek'upon-Tietei,6 ^^J" 
M.C.  95,  8.  c.  8  B.  &  C.  327,  s.c. «  M.&  »■** 

Where  an  order  of  sessions  authorised  ■  consij 
treasurer  to  raise  money  on  the  credit  of  tbe  eoitfj 
ratea,  and  he  obtained  advances  from  ^^^  T* 
from  bis  banker, and  died  in  their  debt;  t^Sc*»» 
being  satisfied  that  tbe  money  so  adranesd  ba^ 
bond  fide  applied  to  the  county  pa'P**^'"  ^ 
order  for  assessing  and  levying  a  sum  «  f^J^ 
wards  the  repayment  of  the  debt,  hot  the  W«» 
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qimhed  ibe  order,  ftes  ▼.  the  Jugticei  of  Hendthtr, 
«  D.  &  R.  843. 

Under  tbe  55  Geo.  S,  c  51,  any  pwty  may  ap- 
peal •gainst  a  coavtjr  rate  made  in  fixed  proportional 
Rex  V.  the  Juiticet  of  York,  t  B.  &  C.  771. 

If  the  aom  in  which  a  pariah  baa  been  asaeaeed 
toirardaa  special  eoanty  rate  be  paid  from  the  pariah 
faadi,  a  rata  cannot  be  made  upon  tbe  pariah  at  a 
fatoTs  time  to  reimburae  the  amount  so  adrsneed. 
Cords  T.  the  Ktnt  WattT'^orktt  5  Law  J.  M.C.  106, 
a.  c.  7  B.  &  C.  516. 

(C)  Church  Rate. 

It  is,  thoagfa  uaoal,  not  eaaential  to  the  yalidit^ 
of  a  church  rate,  that  it  be  "  confirmed  by  the  ordi- 
Btrj"  faad  the  circnmstance  of  a  church  rate  not 
beng  BO  confirmed,  is  no  obstacle  to  its  being  sued 
upon  in  the  ecclesiastical  court  Knight  ▼.  Ghyne, 
3  Add.  5S. 

An  unequal  ssseasment  of  a  rate  is  a  ground  of 
appeal    Let  r.  Chalenft,  S  Phtll.  659. 

But  if  ineqaality  be  not  proved,  tbe  party  ob- 
jccdog  will  hsTO  to  pay  the  expenses.  Thtmpeon  r. 
Cimr,  5  Pbill.  640. 

On  an  application  for  the  admiaaion  of  a  responsive 
allegation  to  a  libel ,  pleading  a  church  rate,  includ- 
ing **itoek  in  trade,"  ahewingp  that  the  rate  was  un- 
tenable on  two  grounds — Ist,  that  tbe  parishioners 
were  not  rated  in  respect  of  "shipping'' ;  and,  fd, 
that  several  pariabionera  iiosseseiug  "stock  in 
trade,"  were  entirely  omitted  in  the  rate:  The 
Court  ordened  it  to  go  to  proof.  Miller  r.  Bloomfietd, 
t  Add.  SO. 

A  parishioner  may  vote  at  a  veatry  election, 
notwitbatanding  he  has  not  paid  hia  church  rates. 
FiuUbMr  r.  Elger,  4  B.  &  C.  449,  a.  c.  6  D.  &  R. 
617. 

• 

(D)  Poor  Rate. 
(e)  How  made. 

An  act  of  pariiament  directed  that  "  the  sum 
accessary  to  be  raiaed  for  the  relief  of  the  poor,  &c. 
ahoald  be  uttUd  and  ateortained,  upon  which  a 
ftts  should  be  made" :  Held,  that  an  adjudication, 
Ihat  a  sum  not  exceeding  a  specified  amount  was 
^Meaaaiy,  and  a  rate  at  ao  much  in  the  pound,  made 
^d  raised  thereupon,  nolficiently  natiafied  tbe  terms 
of  the  act.  CortU  ▼.  the  Kent  Water-worke,  5  Law 
^'  M.C.  106,  a.  c  7  B.  &  C.  316. 

Horrell  waa  rated  to  the  poor  of  K ;  in  the  first 
-^te,  after  the  atatement  of  the  rental,  the  descrip- 

^OB  was  "late  Hurrell,  now ;"  and  in  the 

^abseqoent  rates,  *'  late  Samuel  Horrell "  :    Held, 
Sufficient  by  Wood,  B.  at  Nisi  Priua.     Hurrell  t. 

>^'ttit,  8  Taunt.  969. 
If  a  poor-rate  doeanotapecifically  set  out  the  pro- 
^>ert7  in  respect  of  which  tbe  party  is  rated,  it  will 
^  quaibfd.     Hex  v.  the  Undertaken  of  the  Aire  and 

<atder  Navigation,  f  B.  &  C.  713,  a.  c.  4  D.  &  R. 


(h)  Publication. 

A  notice  that  a  rate  of  so  much  in  tbe  pound  will 

^Meollwted  forthwith,  is  a  good  publication  of  the 

^^«te,  although  it  ia    not  stated   that  it  baa  been 

^^^iUowfld  by  tbe  j^istices.     Bennett  y.   Edwards,  6 

---Oiir  J.  K.B.  104,  s.  c.  7  B.  &  C.  586,  s.  c.  1  M.  & 


(c)  Perton$  ruteable, 

A  corporation  which  lAateable  to  the  poor  under 
tbe  general  law,  will  not  be  exempted  by  a  local 
act,  wherein  the  words  "  peraon  or  persons"  have 
been  employed  to  designate  those  liable,' although 
that  act,  in  giving  the  power  of  appeal,  require  that 
the  paniea  diaaatiafied  ahall  enter  into  a  recogni- 
zance with  two  sureties.  Cortie  ▼.  the  Kent  Water- 
toorkt  Company,  5  Law  J.  M.C.  106,  a.  c.  7  B.  & 
C.  516. 

An  inhabitant  of  Thavies  Inn  was  for  his  bouse 
assessed  to  the  poor  rate  of  tbe  parish  of  Saint  An- 
drew, Holborn.  He  would  not  pay  ;  a  distress  waa 
made :  he  brought  an  action  of  trespass,  and  the 
jury  gave  him  a  rerdict.  The  Court  would  not 
grant  a  new  trial,  as  the  Inn  had  always  been  con- 
sidered extra-parochial.  Frater  ▼.  Wood,  2  Law  J. 
K.B.  10. 

The  chambera  situated  in  Serjeants'  Inn,  Chan- 
cery-lime, are  liable  to  contribute  to  the  poor  rate 
of  the  parish  of  St.  Donstan.  Lens  ▼•  Brown,  1 
C.  &  P.  «24.  [Gifford] 

Poor  rates  are  not  char^fceable  on  the  occupieni  of 
houses  in  Seneanta*  Inn,  Fleet-street  Rex  v.  But' 
terworth,  «  Cf.  &  P.  S91.  [Best] 

A  corporation  being  aeised  in  fee  of  certain  pas- 
tore  lands,  appointed  a  ranger,  (among other  thinga) 
to  keep  the  gates,  presenre  the  fences,  and  impound 
cattle.  At  a  court  held  annually,  it  made  certain 
regulations  concerning  their  pastures,  and  the  num- 
ber of  cattle  each  burgees  was  to  turn  on,  and  the 
sum  to  be  paid  as  a  compensation  ;  which  money, 
after  deducting  the  expenaes  of  management  of  the 
land,  was  to  be  distributed  among  the  burg^essea 
who  did  not  place  their  cattle  on  the  land :  Held, 
that  the  corporation  was  rateable  to  the  poor.  Rex  ' 
r.  the  Mayor  of  Sudbury,  2  D.  &  R.  65t,  a.  c.  1  B. 
&  C.  389. 

(rf)  Property  rateable* 

Trustees  who  hold  property  merely  for  the  public 
benefit,  are  not  rateable  to  tbe  poor  in  reapect  of 
that  property. 

■  Semble — That  the  trosteea  of  a  riv^r  which  baa 
been  made  nttvigahle  by  act  of  parliament,  are  not 
to  be  considered  as  occupiers  of  tbe  soil  of  that 
ri^er,  unleas  it  baa  been  apecifically  waited  in  them 
by  that  act. 

Where,  therefore,  an  act  of  parliament,  passed  for 
the  making  of  part  of  a  river  navigable,  appointed 
trusteea,  and  empowered  the  receiving  of  certain 
tolls,  &c.,  and  directed,  that,  afier  tbe  |>ayment  of 
the  expenaea  connected  with  the  navigation,  the 
aorplus  of  the  tolls  received,  if  any,  ahould  be  em- 
ployed towarda  the  amending  and  repairing  of 
oridges  and  highways  within  the  county,  ai»d  in 
auch  other  manner  aa  the  justices  at  Quarter  Ses- 
sions riiould  direct :  It  wa(i  held,  tliat  tlie  occupa- 
tion of  the  trustees  waa  solely  for  the  public  benefit, 
and,  consequently,  that  a  poor  rate  made  upon  them 
in  respect  of  the  tolls  could  not  be  sustained.  Rex 
▼.  the  Trusteti  of  the  River  Weaver,  5  Law  J.  M.C. 
10«,  a.  c  7  B.  &  C.  70. 

Prenfiaes  occupied  aolely  for  public  purposes,  are 
not  liable  to  be  rated  to  the  poor.  And  they  will 
be  considered  to  be  so  occupied,  where  the  persons 
occupying  are  compelled  to  appropriate  the  profile  in 
a  manner  that  ia  beneficial  only  to  the  public  at 
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large,  and  not  to  tteuekM,  eiedpt  as  t  psrt  of 
that  public.  • 

lliua,  where  an  act  of  parliament  Tested  the  pro* 
pertj  of  docka  in  certain  treatoea,  and,  after  direct- 
ing the  ratea  reoei?ed  by  thoae  tniateea,  in  the  first 
instance  to  be  appropriated  to  the  pajnent  of  the 
ezpenaes  of  the  passing  and  carrjring  into  execution 
of  the  act,  and  Co  other  purposes  connected  with  its 
objects,  enacted,  that  anjaurplua  that  might  remain 
should  be  applied  to  the  payment  of  the  debta  due 
from  the  estate ;  and  when  aU  thoae  were  discharged, 
required  the  troateea  to  lower  the  rates*  as  far  as 
the  lame  could  he  done  in  the  then  state  of  ths 
docks,  &o«,  leaving  aaifioient  for  all  charges  and 
management,  and  other  concema  of  the  docks,  and 
improTing  and  maintaining  the  same :  It  was  held, 
that  the  trustees  occupied  aolely  for  the  public 
benefit ',  and  therefore,  had  been  improperly  rated 
to  the  poor.  JUx  ▼.  th»  TntUmi  cf  tki  Liverpool 
DoekM,  5  Law  J.  M.C.  145,  s.  o.  7  B.  &  C.  61. 

Certain  proprietors  of  lime  qnarries  agiee  to  do* 
liver  lime-atone  to  a  canal  ooaapanj  at  7d.  per  ton  ; 
and  in  case  of  neglecting  to  deliver  it  in  the  quaatitiea 
required,  Uiat  the  company  may  enter  the  Jimo 
quarries  of  any  of  the  proprietors,  and  take  what 
lime-stone  they  think  fit,  paying  them  2d.  per  ton. 
The  proprietora  of  the  qoarriea  having  &Ued  Is 
supply  the  lime-stone  required,  the  company  en* 
tared  and  continued  for  more  than  twenty  years  to 
take  the  ]ime*atone  at  ftd,  per  ton :  Held,  that  the 
company  bad  no  ejccloiive  occupation,  but  a  mere 
privilege,  and  consequently  were  not  rateable  to  the 
poor.  Rtx  ▼.  Trent  Sc  Mertey  Navigationt  3  Law  J. 
K.B.  140,  8.  c.  4  B.  &  C.  57,  a.  c.  5  D.  &  R»  47. 

A  poor  rate  aasesaed  upon  payments  made  for 
sittings,  for  putting  up  stalls  and  tables,  for  the 
sunding  of  carta,  in  a  market-place,  and  for  placing 
baskets  on  the  ground  tbereot,  is  a  rate  in  respect 
of  the  profits  of  the  soil,  and  is,  therefore,  sustainable 
under  the  statute  of  Elisabeth,  or  under  a  local  act, 
which  empowers  the  rating  of  "  all  and  every  the 
oocupien  of  lands,  houses,  and  tenements."  Rex  v. 
St.  Peter  of  Manerqftf  Norwich,  6  Law  J.  M.C.  69. 

Where  Aw  and  bushes  were  planted  for  the  pro- 
tection of  oaka  and  ash  treee,  and  cut  from  time  to 
time  as  the  trees  grew  larger,  and  required  more 
room,  but  when  once  cut  did  not  grow  again,  and 
some  of  them  yielding  profit  when  sold :  Held,  not 
saleable  underwood,  within  the  48  Eliz.,  and  there- 
fore not  rateable  to  the  poor.  Rex  v.  Ferrybridge, 
1  B.  &  C.  375,  a.  c.  «  D.  ft  R.  634. 

By  a  canal  act,  it  waa  provided  that  landfi,  whe- 
ther covered  with  water  or  not,  and  also  all  dwelling- 
houses,  wharfs,  &o.  belonging  to  the  company, 
should  be  rateable  to  the  maintenance  of  the  poor 
in  the  several  parishes  where  they  were  respec- 
tively situated ;  the  lands  according  to  their  quantity 
and  quality,  and  the  dwelling-houaea,  wharfs,  &c., 
«cooiding  to  the  nature  and  reapective  uses  thereof; 
snd  shovdd  be  assessed  in  like  manner  aa  lands  of  a 
like  quality,  and  dwelling-houses,  wharfs,  Bcc,  of 
the  like  snd  similar  aice  or  nature  in  the  respective 
parishes  where  the  same  should  be  situate,  should 
bs  assessed ;  and  that  the  rates,  duties,  and  other 
personal  property  of  the  company,  liable  to  be 
rated  to  the  poor,  should  be  aasessed  in  like  manner 
and  in  the  same  proportion  as  other  personal  pro- 
perty should  be  assessed :  Held,  that  land  of  the 


QQBpany  usedby  thsnforthepttfpoasofdwMBl, 
was  rateable  qud  land  not  in  rei^t  of  in  ianofii 
▼nine,  but  in  rsspeel  of  that  whiah  vsald  km 
bean  its  value,  if  it  had  not  bean  aasd  fin  tbaps- 
posea  of  the  canal. 

Tho  company  had  on  the  margin  of  a  laq^kn, 
n  pieee  of  land  mAjmaUkf  the  private  yard  dtlSm- 
ber-merehant.  This  pieoe  sr  Ind  aeit  tbi  hm 
consisted  of  natnral  ground ;  it  waa  not  hed  wiA 
brick  or  timber,  and  the  gioond  belsir  the  wm 
gradually  aloped  down  to  Uie  bottom  of  tbi  hm. 
The  timber-merchant  landed  his  timber  opOBtUi 
pieee  of  land,  and  it  waa  there  marked  ud  neMnd 
by  the  rerenue  offieen.  No  aeknowMgiMt  or 
rant  was  paid  to  tho  company  for  thiapimlt|id 
landing  the  goods  there,  bat  their  iitM  isd  hm 
wen  incveaaed,  a  grealer  number  of  ihifi  mtaag 
the  basin  in  conseqneaoe  of  diis  paniegu  Hm. 


that  this  piece  of  land  was  not  a  wharf  ritUiAi 
meaning  of  the  aot  of  pnrltaaaent,  aod  nM  an  IsMi 

toberatedassoch  tothenliefofthepoor.  Ask 
the  Remt'o  CeauA  Cca^tmy,  5  Law  J.BLClil* 
s*  o.  6  B.  &  C.  7tO. 

Houses  built  on  Isnds  embanksdfbomtiMTbiM 
an  punuaace  of  tho  statute  7  Geo.  3,  e.^,vkiA 
vests  Choao  lands  in  the  owners  "ficsefioBdHaa 
and  ssseaunents  whatsoever/'  aie  not  IiiUbv^ 
rated  for  the  ralief  of  the  poor.  Rege.iktlMim 
Om  Light  ami  Cdoe  CmmiKmy,  6  Uwi.M.Cll^ 
s.  c  8  B.  &  C.  54»  B.  c.  t  M.  &  R  If . 

Where  a  statute  gav«  in  lien  of  tith«  in  ■«■ 
com  rent,  issuing  out  of  the  lands,  witb  ipiM« 
distress  and  aale  to  enforce  payment :  It  waboUa, 
that  the  rector  was  rateable  to  the  poor  lbrlkis«' 
nnal  payment,  iter  v.  BoU«n>,4B.&C46r,&t 
6  D.  &  R.  557. 

By  an  indooure  act,  it  was  provided,  tbitiw^ 
uin  com  rent,  '*  froo  fiom  all  taxes  and  dechn^ 
tions  whatsoever,  except  land-tax,"  thosU^ 
issuing  out  of  the  lands  to  be  enclosed,  ud  ^^ 
lands  in  the  parish,  sod  be  paid  to  the  nctor  isoa 
of  all  great  and  email  tithes,  &c.:  H<ld,tbatti 
corn-rent  wss  not  liable  to  be  aiosaiisd  to  thi  is* 
of  the  poor.  Miteheil  ▼.  Fordhemj  5  U«  J*  ^ 
79,  a.  o.  6  B.  &  C.  f74.  _ 

No  poor  rate  attaches  to  a  mere  right  of  («■■<'> 
Rex  V.  ChwnAiil,  4  B.  &  C.  750,  s.  c  6  D.*  »• 
635. 

The  profits  arising  from  the  sale  of  g>if  ^ 
iiMtorea  from  coals,  for  the  purpose  of  ^^^'^A 
town,  are  not,  under  the  43  Elis.  c  S,rsttablatoO> 
relief  of  the  poor.  Rax  r.  the  Birmingkem  Ga  Up 
and  Coke  Company,  1  B.  &  C.  506,  a.  c.  f  D- ^  "" 
735.  , 

A  steam-engine,  used  solely  for  the  P^^T^fr 
draining  a  mine,  must  be  considered  as  patsf  tw 
mine,  and  therefore  not  nteable.  B^  f-  ^^t 
LawJ.K.B.39,  a.o.5  B.&  C.  851,  acSB* 

R.734. 
Stock  in  trade  cannot  he  rated  for  the  poor  rf». 


sides  on  the  premises,  snd  represents  the  P"<^P?^' 
Rex  V.  Juttiees  of  North  Curry,  4  UwL  K.o- »' 
s.  c.  4  B.  &  C.  953,  8.  c.  7  D.  &  R  4f4.  . 

Upon  an  appeal  against  a  rate,  it  *P?^^ 
omitted,  first,  persons  not  resident  in  Hull, but m»«p 
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stock  in  tridt  there,  wliich  bad  prodaoed  a  specified 
profit  in  die  last  year ;  secondly,  a  tenant  of  houMS, 
wbidi  he  underlet  at  a  specified  profit,  the  nnder- 
fCMSits  being  rated,  bat  excueed  fipom  paying  on 
scooDDtof  poTerty ;  thirdly,  owners  and  part-owners 
of  ibiptf  registered  at  Hull,  and  trading  to  and  from 
Ibtt  port,  and  witbia  the  port  at  the  time  when  the 
rMe  was  made :  some  of  these  persons  were  resident 
is  Hull,  others  were  not.    Some  profits  bsd  been 
derived  firan  the  ships  in  tbe  preceding  year,  hot 
tlie  appellants  eould  not  shew  the  amoont.    This 
lite  was  made  in  parsnanoe  of  the  9  &  10  Wil.  3, 
whereby  the  poor  of  the  town,  of  Kingston-npon* 
Hall  ara  placed  under  tbe  management  of  a  corpo* 
ratioB  established  by  that  aet,  and  are  to  be  main- 
tained by  money  to  be  leTied  by  taxation  of  every 
iifaabitant,  and  of  all  lands,  houses,  tithes  impn>« 
priate,  appropriation  of  tithes,  and  all  sCoeks  and 
aslataa  in  the  said  town,  in  equal  propovtions  aeoord* 
isg  to  their  respective  worths  ana  rahies :  Tho  Court 
bfid,  that  the  act  in  qoention  made  all  personsi  pro- 
partr  Mtaable,  vhetber  the  owners  were  or  were  not 
naimat  in  Hull,  and  that,  consequently,  tbe  firat 
ad  third  classes  of  persons  ought  to  havo  been  io- 
aledad  ii  the  rate ;  and  that  it  was  not  incumbent 
OB  the  appeUantn  to  show  tbe  amount  of  profits  made 
bf  the  dkipSffor  that  it  being  established  they  were 
psoAtahle,  they  cught  not  to  hare  been  idtogether 
on'tted :  Seoondly ,  that  the  tenant  of  booses  nnder- 
1st  m  helbte  mamtioned,  was  not  liable  to  be  rated. 
—It  also  appenied,  that  the  Hull  Dock  Company 
««M  rated  at  th«  Aill  anaountof  their  profits,  without 
trrt  making  any^  deduction  lor  tbe  poor  rate.    And 
tba  Court  held,  <hat  this  was  wrong ;  that  the  worth 
lad  talae  could  only  be  the  profits  minus  tbe  out- 
Coiaga ;  and  that^  therefore,  supposing  other  property 
to  be  rated  at  a  rack  rent,  the  poor  rate  should  have 
been  calculated  upon  such  a  sum  as  would,  together 
with  tbe  rate,  maae  up  the  whole  amount  of  profits. 
•Kcr  ?.  the  HuU  Dock  Company,  a  B.  &  C.  516,  s.  c 
5  D.  &  R.  516. 

(e)  Where  oiumd. 

A  eaaal  company  are  rateable  to  the  relief  of  tlie 
pMr,  as  occupiers  of  land  covered  with  water,  to 
Mdi  and  every  parish  through  which  their  canal 
Pttses.  jRcx  V.  the  Treni  and  Mertey  Navtf attan,  1 
B.&  C.  545,  a.  0.  t  D.  &  R.  759. 
^  A  poor  rate  is  payable  firom  the  proprietors  of  a 
river  navigation,  to  each  and  every  parish  through 
which  the  navigation  passes,  thon^ h  no  dues  are 
TMeived  in  snob  parish,  in  proportion  to  their  pro- 
fits, upon  the  whole  line  of  navigation,  He*  v.  the 
£w(  of  Portmem,  iB.ScC.  551,  s.  c.  S  D.  &  R. 
798. 

Where  the  owners  of  a  navigation,  which  PMsed 
through  diiFerent  parishes,  were  rated  in  one  for  the 
entire  amount  of  their  toUs :  The  Court  determined 
that  the  rate  eoald  not  be  supported.  Res  v.  Pahn«r, 
1  B.  &  C.  546,  s.  c.  2  D.  6e  11. 793. 

By  a  lood  »ot»  tho  Oxford  Canal  Cosapaay  were 
Mpowesed  to  take  a  tonnage  duty  of  so  much  per 
Bdle,  on  good*  oanied  along  the  oanal.  B^  a  sob^ 
■sqnent  aot,  a  oonfenaation  duty  of  a  nm  m  grass, 
Gw  erenr  ton  pansing  from  tho  Oxford  Canal  into  the 
Grand  Junction  Canal,  or  from  any  other  navigable 
MttI  iBto  tho  Ozlbrd  Canal,  and  aofroaa  Aenoe  into 
tho  Grand  Jimction  Caaal,  was  given  to  the  Oxford 


Canal  Company,  without  any  regard  to  tbe  distance 
the  same  abooid  pass  along  the  Ozfbrd  Caiial :  Held, 
first,  that  the  propriotois^f  (he  Oxford  Canal  weio 
rateable  to  the  poor  in  every  parish  through  which 
their  canal  passed,  in  respeot  of  the  mileage  duty 
earned  on  the  whole  canal,  in  proportion  to  tbe 
quantity  of  land  occupied  by  it  in  each  parish. 
Secondly,  that  they  were  liable  to  be  rated  in  every 
jmrish  along  which  their  canal  passed,  for  a  propor- 
tion of  the  compensation  duty.  Bex  v.  the  Orford 
Canal  Company,  3  Law  J.  K3. 168,  a.  e.  4  B.  ft  C. 
74v  a.  c.  6  D.  &  R.  86. 

By  the  statutes  16  Geo.  3,  e.  66,  fS  Geo.  3,  e.  87, 
and  SO  Geo.  3,  c.  60,  the  Dudley  Canal  Company 
was  incorporated,  but  none  of  theee  aeta  contained 
any  clause  respecting  tbe  mode  in  which  the  com- 
pany ahould  be  assessed  to  parish  or  other  taxes.  By 
the  33  Geo.  3,  o.  3Si!l,  tbe  old  proprieton  and  cer- 
tain new  ones  were  se-incorponted,  for  certain  pur- 
poaes,  with  the  same  powen  as  were  given  by  tbe 
previous  acts,  to  which  reference  was  made ;  and  this 
aot  for  tbo  first  time  empowered  tho  company  to 
mako  collateral  eota.  By  see.  34,  it  was  enacted, 
that  the  said  company  of  proprietors  should  from 
time  to  time  be  rated  to  all  pariiamentary  and  paro- 
chial taxea  and  assessments,  for  or  in  respeot  of  the 
land  and  groundstakeo  and  used  by  theaaia  company, 
and  all  wmrsboases  and  other  buildings  erected,  or  to 
be  erected,  by  the  said  company  of  proprietors,  as 
other  lands,  grounds,  and  buildings,  lying  near  to  tbe 
said  canal  and  collateral  outs,  were  or  should  be 
rated :  Held,  that  this  clause  was  not  to  be  construed 
retrospectively,  so  as  to  divest  the  parish  of  K  of  the 
right  of  assessing  the  canal  to  tbe  relief  of  the  poor, 
by  including  in  the  rateable  valuation  the  profits 
derived  from  the  company's  tonnage  dues.  Rex  v. 
Dudley  Canal,  7  D.  &  R.  466. 

A  lighthouse  in  one  parish  cannot  be  rated  in  re- 
spect of  tolls  or  does  which  are  payable  to  the  pro- 
prietor, and  are  received  in  another  parish.  Rex  v. 
Coke,  5  Law  J.  M.C.  39,  a.  o.  5  B.  &  C.  791,  s.  e.  8 
D.&R.  666. 

An  incorporated  gas  company  are  liable  to  be  rated 
as  oooopiere  of  tbe  land  in  a  parish  in  which  their 
pipes  are  used  for  (he  conveyance  of  gas,  althougli 
tho  manufactory  which  generates  the  gas  is  ia  aao* 
tber  pariah.  Rex  v.  Brighton  Geu  Light  Compaiuf, 
4  Law  J.  K.B.  tl3,  a.  c  5  B.  &  C.  466,  a.  c  8  D* 
&R.308. 

(/)  Proportion* 

A  lighthouse  is  latsabis  at  the  aom  at  which  it 
may  be  valued,  but  not  as  to  the  duties  and  contri- 
b«tion>money  in  respect  of  abipa,  hoys  and  barka 
passing  tho  same.  Rex  v.  Coha,  5  Law  J.  M.C* 
3i,  S.C.  5  B.  &  C.  797,  o.  8  D.  ft  R.  666. 

Coal  nunos  are  raieable  in  respect  of  the  annnal 
valna  of  the  prodnee,  after  dedncting  tbo  annual 
outgoinga ;  but  no  deduction  is  to  be  allowed  in  con- 
sideration of  tbo  aaanal  exhaustion  of  tho  bulk ;  or 
of  tbe  money  exnended  in  tbo  first  instance,  in  the 
pvrehaso  or  the  planting  of  the  mines.  Rex  v.  Jrr- 
tfeod,  5  Law  J.  M.C.  47,  s.o.6  B.  ft  C.  t77. 

The  Bimingbam  and  Worcester  oanal  act,  31 
Geo.  3,  directed  that  the  ecaapany  ahould  be  rated, 
ia  respect  of  their  lands,  in  the  aamo  proportion  as 
other  landa  lying  near  the  same  should  be  rated, 
**  and  as  tho  same  landa  would  be  rateable  in  oaso 
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the  Mme  were  Cbe  property  of  indiTidaals  in  their 
nataral  cepacity."  By  another  act,  3S  Geo.  S,  the 
like  proTision  waa  made  aa  to  the  company's  rateabi- 
lity  odIt,  omitting  the  latter  words, "  and  as  the  same 
lands,  &c.:  Held,  that  the  company  were  liable  to 
bo  rated  for  their  lands,  &c.  only  at  the  aame  ▼aloe 
as  other  adjacent  lands,  and  not  according  to  the 
improved  valoe  derived  from  the  land  being  used  for 
the  purposes  of  a  canal.  Rex  t.  St,  Peter,  5  B,  6t 
C.  473,  s.  c.  8  D.  &  R.  331. 

A  canal  company  is  rateable  to  the  relief  of  the 
poor  in  every  parish  through  which  the  canal  psaaes, 
in  proportion  to  the  profits  which  the  Isnd  occnpied 
by  them  in  such  pariah  yields ;  and,  therefore,  where 
n  canal  passed  through  several  parishes,  in  which 
the  tonnage  duea  payable  varied,  it  was  held,  tliat 
the  company  were  rateable  to  the  relief  of  the  poor 
of  each  parish  for  the  amount  of  tonnage  dues  ac* 
tually  earned  there,  and  not  for  a  part  of  the  whole 
amount  earned  along  the  whole  line  of  the  canal,  in 
proportion  to  the  length  of  canal  in  that  pariah.  Rtx 
V.  the  Inhabitants  of  the  parish  of  Kingswhtferd,  7  B. 
&  C.  236,  a.  c.  aa  Rsi  v.  the  Dudley  Vanal  Company, 
6  Law  J.  M.C.  3. 

A  poor  rate  imposed  upon  the  only  one  of  sereral 
partners  who  resides  witnin  the  panah  for  which  it 
IS  imposed  in  respect  of  partnership  property  or 
profits  there  situate  or  accruing,  must  be  in  propor- 
tion to  the  share  or  interest  which  that  partner  has 
in  the  subject  of  tlie  rate.  Rex  v.  Goste,  5  Law 
J.  M.C.  97,  a.  0.  7  B.  &  C.  60. 

(g)  Rating  in  xud. 

Assessing  one  parish  to  the  poor  rate  in  aid  of 
another,  is  not  contrary  to  the  meaning  of  the  43 
Elis.  c.  9.  Rex  v.  the  Inhabitants  of  Miltand,  %  Ken. 
S67,  B.  0.  1  Burr.  676. 

(h)  Demand. 

Where  a  personal  demand  for  the  payment  of  a 
poor  rate  is  required  to  be  made  upon  the  parties  to 
whom  it  applies,  or  a  demand  in  writing,  to  be  left 
at  their  last  or  usual  place  of  abode,  or  upon  the 
premises  charged, 

Semhle — ^Thst  a  written  demand,  served  by  the 
collector  upon  the  chairman  of  a  company  at  a  general 
meeting  ot  the  proprietors,  will  be  sufficient.  Cortit 
▼.  the  Kent  Water-works  Company,  5  Law  J.  M.C. 
106,  a.  0.  7  B.  &  C.  316. 

(0  Dittress. 

An  action  will  not  lie  at  the  suit  of  the  sheriff, 
against  overseers  of  a  pariah  for  taking  goods  under 
a  warrant  of  diatreta  tor  poor  rates,  where  he  hss 
allowed  the  defendtnt,  notwithstanding  the  ezecu* 
tion,  to  continue  as  the  ostensible  owner  of  property. 
Spicer  V.  Tidy,  1  Law  J.  K.B.  10. 

It  is  dottbtfol  whether  a  British  born  subject,  who 
follows  the  profession  of  a  music  master,  and  a  teacher 
of  languagea,  and  is  also  prompter  at  the  lulian 
Opera,  can  be  considered  aa  the  domestic  servant  of 
an  ambassador,  becauae  he  officiatea  as  first  chorister 
in  the  ambassador's  ohspel.  But  such  a  person  reot^ 
ing  a  large  house,  and  letting  out  part  of  it  in  lodg- 
ing^, is  deariy  liable  to  have  his  goods  distrained 
upon  for  the  poor  ratea.     NeveUo  v.  Toogood,  1  Law 


J.  K.B.  161,  s.  c.  1  B.  &  C.  5M,  s.  c  f  D.  kR' 
833. 

In  an  action  of  replevin,  the  ddeadaat  tvoicd 
the  taking  aa  overseer  of  the  poor,  under  8tttatB4S 
Elix.  of  and  by  virtue  of  a  certain  distrsa  wvnA, 
for  an  aggregate  amount,  due  on  sevea  dutinetntti, 
six  of  which  had  been  confirmed  oa  tppeil,  OBtln 
ground  of  the  appellant  not  being  in  aofidattitt, 
and  the  other  waa  quashed  by  conaent;  itdidict 
appear  that  any  precise  demand  hsd  beea  nid«|inff 
to  the  suing  out  the  warrant.  The  jury  foudiTcr* 
diet  for  the  defendant,  for  the  sggregate  nm  of  tbe 
six  rates,  deducting  the  amount  of  U>e  other.  Ai 
Court  set  this  verdict  sside,  and  ordered  a  rei^to 
be  entered  for  the  plaintiff,  allegiag  thittbiicw 
was  to  be  distinguished  from  the  case  of  i  diibai 
for  rent,  and  that  a  precise  demand  vu  neceMij, 
previona  to  the  iasaing  of  the  warrant  of  datna, 
contrary  to  the  opinion  of  Wood,  B.,  before  i^ 
the  cauae  waa  tried.  HHrreUr,  Wink,i Tmtm 

The  occupier  of  a  farm,  upon  the  oooungiaoftav 
executiona  and  a  diatreas  for  rent,  notoriooslj  tsap- 
ed  all  his  property  (except  a  leaae)  to  tiropffioiii 
trust,  to  satisfy  those  executions  aad  the  diitw 
and  to  pay  his  creditors  rateably,aBdilltleniH 
and  taxea,  and  in  truat  topay  theeurpiaB(if  uf}^ 
himaelf,  whereupon  the  sheriff  left  ins  p^fi"^ 

The  overseer  and  conatable  aftervaids  diM^ 
for  poor  ratea,  and  the  Court  held  diat  the  Hap- 
ment  was  good  in  law,  and  in  aa  action  iguMtik 
overseer  and  constable,  no  demand  of  the  vaiw 
under  «4  Geo.  2,  o.  44,  was  neceaaiy.  M^' 
Robinson,  t  Law  J.  K.B.  192. 


RECEIPT. 


If  one  of  two  peraons  has  given  a  nesiji  to  i 
debtor  for  the  cause  of  action,  such  traniaetioBBt; 
be  impeached  b^  fmud  ;  and  if  there  hu  be«B  I0^ 
lusion,  the  receipt  will  not  be  an  answer  to uicttf 
brought  in  the  names  of  the  two  persons.  5bjff  t* 
Jackson,  3  Law  J.  K.B.  43,  b.c.S  B.&C.«1. 
a.  c.  5  D.  ft  R.  t90. 

A  receipt,  whether  stamped  or  not,if  ff*ad«^7 
obtained,  is  of  no  authority  in  the  Court  of  Ada- 
ralty.     Minerva,  1  Hsg.  59. 


RECEIVER. 

(A)  Appointmbnt. 

?B)  Rights,  Duties,  and  LiABitn®. 

(C)   DlSCHARGBOF. 

(D)  Sureties. 
(£)  Practice. 


(A)  Appointment. 

The  Court  will  grant  the  appointmeat  ^  »'*j* 
where  the  anawer  forma  astrongpreeoaiptioBig*"* 
the  title.    Stitwell  v.  WiUiams,  6  Msd.  49. 

How  far  the  defective  constituttoa  ^  ■  •"  " 
parties,  ia  an  objection  to  the  sppoiadawt"  »"• 
ceiver.     Gray  v.  Chaplin,  9  Russ.  If6.    ^^ 

Reoeiveiaof  the  debts  doe  to  a  busine«.  ip|»^ 
at  the  suit  of  peraons  to  whom  a  share  of  the  piw- 
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.  sbdl  beeome  issigned,  sgfaiiist  a  sobteqaent  assigpoee 
of  the  debts.     Candler  r.  CandUr,  1  Jscob,  tto. 

A  receiver  was  appointed,  where  the  defendants, 
in  answer  to  a  bill  to  set  aside  the  purchase,  admitted 
great  inadequacy  of  price,  and  stated  their  ignorance 
as  to  other  circnmstances  of  fraud  alleged.  Stilwetl 
▼.  WUtdra,  1  Jae.  «80,  s.  o.  6  Mad.  49. 

In  appointing  a  receiver,  the  Court  will  sot  pro- 
ceed further  upon  the  equitable  right  of  a  tenant  in 
common,  than  it  would  upon  his  legal  right.  Knowles 
r.  CUtytan,  t  Law  J.  Cbano.  I8t. 

The  Court  will  appoint  a  receiver  in  India  of  a 
testator's  Mseta,  on  the  application  of  an  executor 
resident  in  England,  but  the  receiver  must  give 
sureties  resident  in  England.  Coddmrn  r.  Raphael, 
2  S.  &  &  453. 

This  Court  will  appoint  a  receiver,  pending  a  suit 
in  the  ecclesiastical  court  to  recall  probate  on  a  case 
of  strong  presumption.  Rutherford  r.  Douglat,  1 
6.  &  S.  Ill,  n. 

The  Court  will  not  appoint  a  receiver,  as  between 
mortgagor  and  mortgagee,  so  long  as  any  thing  re- 
inaiiis  due.     Rotct  v.  Wood,  9  J.  &  W.  659. 

A  bill  being  filed  by  an  equitable  mortgagee 
against  a  subsequent  equitable  mortgagee  and  the 
mortgagor,  who  was  out  of  the  jurisdiction,  and  had 
not  appeared,  but  was  sworn  to  be,  by  his  agent,  in 
receipt  of  the  profits  of  the  mortgaged  premises : 
Held,  by  the  Vice  Chancellor,  that  the  Court  will 
not  appoint  a  receiver.  —  y.  Chadwick,  4  Law 
J.  Chanc.  67. 

The  grantor  of  an  annuity,  secured  by  an  equitable 
diarge  on  certain  lands  which  are  subject  to  a  prior 
charge,  goes  to  reside  abroad ;  but,  by  his  agent, 
continues  in  the  receipt  of  the  rents  and  profits ;  the 
CoDrt  on  the  application  of  the  annuitant,  will  ap- 
point a  receiver,  though  the  grantor  has  not  appealed 
totbe  suit.    Tanfield  ▼.  Irvine,  8  RusS.  149. 

Where  a  tenant  in  tail  in  remainder  had  agreed 

to  pay  a  sum  of  money  after  the  death  and  issue  of 

bis  mother,  the  tenant  in  tail  in  possession,  and  had 

secnred  the  money  by  a  mortgage  of  the  estate,  and 

4SOvenanted  to  levy  a  fine  and  sufifer  a  recovery  to 

^ve  effect  to  the  mortgage,  but  on  coming  into  pos- 

m  RBsion  of  the  estate  refused  to  perform  his  covensnt, 

f  Jie  Court  sppointed  a  receiver  of  the  rents.  Free  v. 

^nde,  2  Sim.  7. 

A  receiver  will  not  be  appointed  of  rates  to  be 
■siPBBod  by  commissioners  and  collected  at  a  future 
p^<>^-     I>rewry  t.  Bamet,  5  Law  J.  Chanc.  47. 

(B)  Rights,  Duties,  and  Liabilities. 

^  A  receiver  is  allowed  a  salary  ;  but  if  he  neglect 
Wait  duty,  then  a  Master  in  Chancery  has  the  power 
*o  deprive  him  of  it,  and  also  to  order  him  to  pay 
K-vterest  on  the  amount  of  money  retained  in  his 
Isands.  Daweon  v.  Raynet,  t  Law  J.K.B.  186,  s.  o. 
9  Rnss.  466. 

The  Court  will  not  empower  a  receirer  to  sue  for 
debts  due  to  the  estate  where  the  proceedings  would 
be  oppressive  to  creditors,  or  it  is  unlikely  that  any 
frnito  would  be  derived  from  it.  Daeie  t.  John, 
M'Clel.  575. 

A  receiver,  who  is  a  solicitor,  will  not  be  per- 
Bitted  to  bring  actions  ss  such  in  the  nsme  of  the 
tnstee  of  the  estate  if  such  trustee  dissents.  Delia 
Cainea  r.  Haymnd,  1  M'Ciel.  &  Y.  272. 
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It  is  the  duty  of  the  persons  beneficially  inter- 
ested, and  not  of  the  receiver,  to  make  such  appli* 
cations  to  the  Court  ss  may  be  requisite  for  protect- 
ing the  possession.  If  the  possession  of  tenants 
under  the  receiver  is  disturbed,  and  no  application 
is  made  to  the  Court  to  prevent  that  disturbance, 
the  tenant  is  entitled  to  the  costs  of  protecting  his 
own  possession.  Miller  v.  Elkins,  S  Law  J.  Chanc. 
128. 

Where  a  partnership  has  expired  by  effluxion  of 
time,  and  in  a  suit  for  an  account,  &c.  a  receiver  has 
been  appointed  before  decree,  the  Court  will  not 
compel  the  defendant,  the  former  managing  partner, 
to  deliver  up  to  the  receiver,  for  the  purpose  of 
making  out  bills  of  costs,  partnership  books,  and 
accounts,  which  have  remained  in  his  hands,  and 
title  deeds  belonging  to  a  third  party,  which  came 
into  the  possesision  of  the  co-partners  as  solicitors, 
such  defendant  offering  the  receiver  free  access 
thereto,  and  to  assist  in  making  out  the  bills.  Daeie 
V.  John,  13  Price,  446,  s.  c.  M'Clel.  206. 

A  receiver,  though  he  passed  his  accounts  and 
pays  his  balances  regularly,  is  not  entitled  to  make 
interest,  for  bis  own  benefit,  of  monies  which  come 
into  his  hands  in  his  character  of  receiver  during 
the  intervale  between  the  times  of  passing  his  ac» 
counts.     Shaw  v.  Rhodes,  2  Russ.  539. 

(C)  Discharge  of. 

Receiver  allowed  the  costs  of  his  spplication  to  be 
discharged.     Richardson  y.  Ward,  6  Mad.  266. 

(D)  Sureties. 

A  receiver,  who  had  omitted  to  account  regularly, 
became  bankrupt,  being  indebted  to  the  trust-estate 
in  a  large  sum  ;  and,  for  some  time,  no  steps  were 
taken  to  have  his  accounts  duly  passed  :  Held,  that 
under  the  particular  circumstances  of  the  case,  his 
sureties  were  noi  liable  to  pay  interest  on  the  balance 
found  due  from  him,  though  he  himself,  if  solvent, 
would  have  had  to  pay  such  interest. 

Semble — That,  in  general,  the  sureties  of  a  receiver 
are  answerable  for  such  interest,  as  well  as  for  such 
principal,  as  the  receiver  himself  is  liable  to  pay. 
Dawson  y.  Raynes,  2  Law  J.  K.B.  186,  s.  c.  2  Russ. 
466. 

(£)  Practice. 

A  receiver,  though  prayed  for,  will  not  be  ap- 
pointed at  the  hearing,  unless  a  motion  of  petition 
for  thst  purpose  hss  been  previously  made  or  pre- 
sented, and  ordered  to  come  on  at  the  same  time 
with  the  cause.  Coope  v.  Banning,  2  Law  J.  Chanc. 
ll,s.  c.  1  S.  &S.  554. 

Upon  a  motion  for  a  receiver,  the  answer  of  one 
defendant,  another  material  defendant  not  having 
ansvirered,  can  be  regarded  only  as  an  affidavit. 
Kersh4i'w  v.  Matthews,  4  Law  J.  Chanc.  155,  s.  c  1 
Russ.  361. 

On  a  motion  that  the  receiver  of  an  infant's 
estate  might  be  directed  to  keep  down  the  interest  of 
two  mortgages ;  the  Court  held,  that  no  order  could 
be  made,  because  it  would  be  an  acknowledgment 
that  the  mortgages  were  due,  until  the  Master  could 
inquire  into  the  circumstances.    Anon,  6  Mad.  9t 
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RECOGNIZANCE.— RECOVERY— (Wherb  Valid). 


RECOGNIZANCE. 

[See  Bail.] 

In  the  Exchequer,  the  form  of  the  reeognisanoe 
ofter  final  judgment,  and  before  the  priaoner  is  charge- 
ed  in  execution,  is,  that  they  shall  satisfy  the  con- 
demnation, or  render  to  the  prison  of  the  Fleet,  on 
or  before  the  4th  day  of  the  next  following  term. 
Bottomley  v.  MeaUiunt,  13  Price,  589,  a.  c.  M'Clel. 
310. 

By  order  of  oonrt,  after  reciting  that  opon  appo- 
sals  of  sberifls  for  the  sereral  counties,  cities,  and 
towns  in  England,  upon  the  process  of  this  court, 
issued  out  to  them  fortheleryingreeognixsnoes  for- 
feited and  estreated  into  this  court,  as  well  fix>m 
the  assises  as  sessions  of  the  peace ;  and  the  said 
sherifis  do  seldom  or  never  tale  any  of  the  said 
debts  in  charge,  but  do  frequently  nihil  the  same, 
upon  pretence  that  they  cannot  levy  the  same,  by 
rstson  of  the  insufficiency  of  the  peisons :  It  is  di- 
rected by  this  Court,  that  the  several  clerks  of  assise, 
and  justices  of  the  ^ce  for  the  several  and  respec- 
tire  circuits,  cities,  towns,  and  counties  within  the 
kingdom  of  England,  do  take  care  for  the  future, 
that  good  and  sufficient  persona  to  snswer  the  ends 
of  their  respective  recognisaoces  be  henceforth  had 
and  taken.  And  it  is  also  ordered,  that  all  and  every 
clerk  and  clerks  of  assise,  and  of  the  peace,  and  town 
clerks,  and  their  respective  deputy  or  deputies, 
within  the  kingdom  of  England,  do  carefully  observe 
and  perform  the  same  in  all  respects,  as  far  ss  they 
are  or  may  be  concerned  therein,  and  do  give  im- 
mediate and  effectual  notice  thereof  to  all  justices  of 
the  peace  and  other  persons  concerned  in  the  taking 
of  any  recognisances,  that  they  take  sufficient  secu- 
rity in  the  premises,  with  certain  descriptions  of  the 
persons,  and  their  respective  habitations  and  places 
of  residence,  and  publish  this  order  in  their  respec- 
tive assises  and  sessions  of  the  peace,  and  otherwise, 
so  that  obedience  may  be  given  thereunta  And  the 
Surveyor  General  of  the  Green  Wax  of  this  court  is 
hereby  required  from  time  to  time,  ss  occasion  shall 
require,  to  see  this  order  sent  out  with  the  process 
of  this  court,  which  issues  to  levy  forfeited  and  es- 
treated recognisance*.  And  the  several  sheriffs 
to  whom  such  process  is  or  shall  be  respectively 
directed,  are  hereby  enjoined  to  deliver  the  order,  or 
a  true  copy  thereof,  to  the  respective  clerks  of  sssise, 
clerks  of  the  peace,  and  town  clerks,  for  their  re- 
spective circuits,  cities,  snd  towns,  and  counties,  or 
their  respective  deputies,  in  order  to  have  the  ssme 
observed.     10  Price,  1 14. 

The  Court  of  Exchequer  has  jurisdiction  to  stay 
process  on  estreated  recognisances,  whenever  a  g^ood 
and  sufficient  resson  be  furnished,  /a  re  FridUngtan, 
9  Price,  658. 

The  3  Geo.  4,  c.  46,  and  4  Geo.  4,  o.  37,  do  not 
control  the  jurisdiction  of  the  Court  of  Exchequer ; 
therefore,  recognizances  estreated  into  thst  court 
may  be  discharged,  mitigated,  or  compounded  by 
the  Court,  according  to  the  equity  and  oircuaastances 
of  the  case.  £x  parte  PelUm,  M'Clel.  11 1,  s.  c  13 
Price,  «99. 

Under  the  4  Geo.  3,  c.  10,  the-  Court  will  on 
petition  discharge  a  person  out  of  prison,  who  is  in 
custody,  under  an  estreated  recognisance,  if  the  Court 
think  his  punishment  hss  been  severe  enough.  Rex 
V.  Cortman,  11  Price,  637. 


Under  the  4  Geo.  4,  o.  10,  or  the  stedisg  wittof 
privy  seal,  the  Court  of  ExcbMusr  bu  so  jvcid^ 
tion  over  recognisances  fbrfeitsd  st  QsartsrSMioii, 
whereof  the  yearly  duplicate  or  oertifiettc  itqtind 
by  the  14th  section  of  the  3  Geo.  4,  c  46,kiikei 
delivered  into  court.  Ret  v.  ilswitim,  1  M'CM.  ft 
Y.«7. 

The  Court  may  mitigate  a  penalty,  thoii|b  tkcj 
refuse  to  discharge  the  recognisance.  In  n  Hop, 
M'Clel.  578. 

Under  circumstances,  the  Court  raftiaed  nottslf 
to  discharge  the  recognisance  of  three  peiaoni  bond 
for  the  appearance  of  one  of  them,  the  pnacifii,s 
the  Quarter  Sessions,  to  answer  a  charge  liwkk- 
meanor,  but  even  to  leepite  it  geserallj  till  (vtkr 
order.    In  re  Clarke ,  11  Price,  730. 


RECORD. 


[See  Ambndment,  and  PaoDOcnoNorDtas, 
Books  AND  Papbes.] 

The  Court  wiU  sometimes  permit  a  reeoidto  be 
amended  after  a  trial,  upon  payment  of  the  mm tf 
^e  day.    Draper  t.  Garratt,  1  Law  J.  K.B.  US- 
No  part  of  a  record  will  be  tet  aside  ot  MtiA 
Res  V.  Btrhury,  10  Price,  46. 


RECOVERY. 

(A)  Whbre  Valid. 

(B)  Passing. 

C)  Amendment. 

D)  Effect. 


i 


(A)  Where  Valid. 

A  feoffment  under  a  naked  posssaiioB,  is  set  "f* 
flcient  to  support  a  common  receveiy  by  tke  tiatf 
in  tail  in  remainder.  Taylor  v.  Hardt,  1  Kaa.  145. 
s.  c.  1  Burr.  60,  s.  o.  Cowp.  689. 

If  the  deeds  to  make  a  tenant  to  the  frMbon  bi 
executed  by  the  remainder  man  only,  mtbeUh^ 
of  tbe  tenant  for  life,  and  the  reooveiy  be  nA"" 
with  double  vouchers  after  her  death,  i^  is^^" 
law.  Doe  d,  Wilmot  v.  PUhming,  «  Law  J.  K.B.9r 
s.  c.  3  D.  &  R.  497. 

The  sssignment  of  error  to  reveise  a  "■"**! 
covery  was,  that  the  vouehee,  who  wee  •!»  *f^ 
in  Uil,  died  before  judgment  in  tbe  recoreiy :  W» 
sufficient  to  induce  the  Court  to  revene  tbe  90"^^ 
T^oovery.  Sheepthanki  v.  Lucas,  *  Ken.76,».«« 
Burr.  410.  ^ 

An  equitable  raoovery  is  valid,  theuch  "•TJT 
to  the  praecipe  is  made  by  a  bargaia  andiale  w^ 
tolled  within  due  time.  Smith  v.  Frederid,  i »» 
174u  _ ...   ^ 

A  tesUtor  devised  an  estote  to  A  "'"t.T 
mainder  in  tail  to  the  son  and  soos  of  tke iiia;^ 
in  such  sharas  as  he  should  bv  will  api»2**J"n 
other  remainders  over.  A  had  foer  aoo^  »*^ 
and  E,  who,  for  the  porpoae  of  barring  ill  «J^ 
tail,  and  of  extinguishing  the  power  of  appw"*^ 
conveyed  the  entirety  of  the  P""**^.2J!1»mi 
tenant  to  the 


precipe,  for  the  P«V«®^"^23 
or  more  recoveries,  in  which  A,  B,  C,  D  snd  h  •■JJ 
be  vouched ;  a  recovery  was  siiTaKd  fiirt,  m  ww^. 
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B  aad  C  were  Toncheei;  a  Moond  titorrmj  was 
afterwards  saffered,  of  the  tame  pTemiaea  and  to  the 
■aae  purpoiea,  in  which  £  was  Touchee ;  a  third 
neorary  was  also  anffered,  in  whidi  D  waa  Toachee. 
D,  the  elder,  died  witboat  eiecuting  way  appoint- 
■MBt:  npOQ  objeotion  to  the  title  to  the  eatate,  for 
that  the  last  recovery  was  inoperatiire  to  bar  the 
•slate  tail  of  D,  the  preTioos  eitate  of  the  tenant  of 
the  pnedpe  having  been  taken  out  of  him  by  the 
former  recoveries  aoffeied  purauantto  the  deed*  of 
lease  and  release^  and  the  declaration  of  nsee :  Held^ 
that  notwitbatanding  the  peculiar  interaat  in  the 
entirety  of  theae  tenants  in  tail,  their  respectire 
interests  were  not  affected  by  the  recoveriee  in  which 
they  were  not  ronched,  and  that  an  estate  of  freehold 
Go-eztenaive  with  such  unaffacted  interests,  remain- 
ed in  the  tenant  to  giro  validity  to  the  last  of  these 
reooveries.  Collyer  v.  Mown,  5  B.  Mo.  597,  s.  c.  9 
B.  &  B.  685. 

If  one  of  several  voncheea  appear  at  bar,  and  the 
otben  by  dedimus,  the  name  of  the  former  need  not 
be  inserted  tn  the  warrant  of  attorney .  Awhrey,  dm* ; 
Slnmoui,  vouch.,  4  Law  J.  C.P.  184. 

If  the  tenant  to  the  praecipe  ia  confined  by  illness, 
he  may  aj^iear  at  bar  1{y  an  attorney  duly  conatituted 
by  him  for  that  pnrpoee.  Osbom,  plain, ;  Meredith, 
tsn.;  Herlork  and  wife,  vouch,,  5  Law  J.  C.P.  21. 

(B)  Passing. 

Recovery  permitted  to  pass,  notwithstanding  an 
alteration  in  the  caption  of  the  warrants  of  attorney, 
the  affidavit  of  the  due  acknowledgment  thereof,  and 
the  notarial  certificate.  SmaU,  dem,f  Bremridge,  ten,f 
Adams,  vmck.,  X  Bing.  72. 

A  recovery  waa  allowed  to  pass,  notwithetanding 
the  words  "  to  gain  or  lose  in  a  plea  of  trespass," 
were  inserted  in  the  warrant  of  attorney,  instead  of 
the  oaual  expressions  **  to  gain  or  loae  in  a  plea  of 
land" :  the  word  "  trespass"  being  rejected  as  sur- 
plusage. Palmer,  dem,;  Meredith,  ten,;  Adding* 
iatu,  vmuh,,  t  Law  J.  C.P.8,  a.  c.  1  Bing.  343,  a.  c. 
8  B.  Mo.  339. 

The  Court  will  permit  a  recovery  to  paaa,  although 
the  worda  "  their  attorney,"  is  omitted  ia  the 
watrant  of  attorney  given  by  the  voucher.  Wood, 
dem,f  Aldetety,  tm^  1  Law  J.  C.P.  68,  s.  c.  1 
Bing.  S13,  s.  c.  8  B.  Mo.  51. 

Where,  in  a  recovery,  the  words  **  Devon  to  wit," 
were  introduced  in  the  margin  of  the  warrant  of 
attorney,  and  in  the  body,  the  premises  were  de<* 
scribed  as  being  situate  in  tha  county  of  the  city 
of  Exeter :  Held,  to  be  immaterial,  aa  the  worda  in 
the  Buurgin  might  be  considered  as  surplusage. 
Blamd,  pUnnt, ;  Fairbank,  ten, ;  Tucker,  vouch,,  5 
I*wJ.C.P*13. 

When  the  vouchee  executed  the  warrant  of  at- 
torney he  was  sane,  but  before  the  paaaing  of  the 
xacovery  he  became  inaane  :  Held,  that  the  recovery 
coold  not  pass.     Waieott,  vouch,,  3  Bing.  423. 

The  Court  will  not  allow  a  racoveirj'  to  pass,  if 
the  word  eaiUth  to  warranty  be  substituted  for 
vomehetk^  Ltmisy,  vouch,,  5  Law  J.  C.P.  95,  s.  c. 
4  Bing.  101. 

If  two  of  the  comoussioiiers  named  in  the  dedi- 
Biiis,  and  before  whom  the  acknowledgment  was 
takes,  be  the  atiomies  for  the  vouchees,  the  Conrt 
wHl  not  allow  the  recovery  to  pass.  Connap,  dem* ; 
Jjgnimrd,  teu,,  1  Law  J.  C.P.  i  US, a.  c.  8  B.  Mo.  274. 


Where  the  vouchssB  of  a  recoTerf  lived  in 
Guerneey,  and  the  acknowledgment  was  taken  before 
the  commiaaionera  at  Gvernsey,  who  had  neglected 
to  indorse  their  namea  on  the  dedimus :  The  Court 
refused  to  permit  the  recovery  to  pass,  and  ordered 
the  dooomenta  to  be  returned  to  the  commissioners 
for  their  indorsement  Wattt,  dem, ;  Milne,  ten, ; 
Pickford,  vouch.,  6  B.  Mo.  62. 

The  Court  refused  to  allow  the  tenanf  a  appear- 
ance to  be  recorded,  where  the  dedimus  described 
the  vouchee  as  a  commoner,  and  the  acknowledg* 
ment  was  aigoed  as  if  by  a  peer.  Tatten,  dem.  ; 
Grey,  vouch.,  2  Bing.  313. 

The  completion  of  a  recovery  nunc  pro  tune,  will 
be  directed  where  it  has  been  delayed  iu  consequence 
6f  one  of  the  vouchees  being  absent  from  the  country. 
Carr,  pLg  Phillip,  dem.!  Evam,  vouch,,  5  B.  Mo» 
557. 

A  xnotion  may  be  made  on  the  last  day  of  term, 
that  a  tenant*a  appearance  at  bar  may  be  recorded. 
Anon.  1  Law  J.  C.P.  114. 

(C)  Amendment. 

It  ia  essential,  in  support  of  a  motion  to  amend  a 
fine  or  recovery,  that  an  affidavit,  staling  that  the 
possession  haa  followed  the  fine  or  recovery,  should 
be  produced.  Biegood,  dem,;  Bruton,  tevi. ;  Ivee, 
vouch,,  6  B.  Mo.  t59. 

Words  misplaced  in  a  recovery,  ordered  to  be 
inserted  in  their  appropriate  places.  Arum,  1  Law 
J.  C.P.  114. 

The  exemplification  of  a  recovery  may  be  amended 
by  transposine  the  words  an  inbound  common,  from 
a  line  where  uey  had  been  inadvertently  inserted, 
to  their  appropriate  place,  they  having  no  meaning 
without  such  transpoaition  to  effectuate  the  intention 
of  the  parties.  Willitford,  pU;  Fairbank,  ton,  ;  GiU, 
vouch.,  8  B.  Mo.  324. 

A  recovery  will  be  allowed  to  be  amended,  where, 
by  mistake,  the  name  of  the  vouchee  is  inserted  in 
the  prsecipe,  instead  of  the  name  of  the  tenant.  Cox, 
dem,;  Price,  ten.;  Gill, vouch.,  \  Bing.  22. 

A  recovery  cannot  be  amended  by  a  transpoai- 
tion of  the  names  of  the  demandant  and  tenant, 
without  the  other  instruments  connected  veith  the 
recovery  be  produced.  AUen,  dem. ;  HexUy,  ten. ; 
Maeeey,  vouch.,  6  B.  Mo.  46. 

An  amendment  in  a  recovery  was  allowed  by 
changing  the  demandant's  name,  although  there  was 
no  affidavit  of  intention  or  identity  of  the  party 
or  premises.  Bird,  Dem. ;  Quitter,  ten, ;  Tindal, 
vouch,,  8  Taunt,  556. 

That  which  is  the  deed  of  a  partr,  will  not  be 
altered  by  the  Court.  Therefore,  where  a  vouches 
in  a  recovery  had  aigned  his  name  to  the  deed,  in 
order  to  make  a  tssHint  to  the  precipe,  the  Court  re- 
fused to  allow  an  apuendment,  by  the  insertion  of  an 
additional  baptismal  name.  Shaw,  dem,;  Spenee, 
ten, ;  Hunt,  vouch,,  8  Taunt.  645. 

The  Court  will  not  amend  a  recovery  by  adding 
to  the  description  where  the  description  is  already 
sufficient  to  pass  the  lands.  Howman,  dem. ;  Orchmrd, 
ten. ;  Barney,  vouch.,  8  Taunt.  683. 

In  a  deed  to  lead  the  uses,  the  premises  were  de- 
scribed aa  "  the  advowson  and  right  of  patronage  of 
the  rectory  of  A,  and  tithes  thereto  belonging ;" 
and  in  the  recovery,  as  "  the  rectory  and  tithes,  to- 
gether with  the  advowson  of  A  :"  Held,  that  the  de- 
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scription  in  the  nwrvtj  was  tufficieot;  and  the 
Coart  refused  to  amend  it  to  make  it  conformable  to 
the  d«ed.  Doiim«f ,  d«m. ;  Downes,  ten.,  6  Law  J.C.P.  1  • 

An  amendment  in  a  recovery,  cannot  be  allowed 
by  increasing  the  quantity  of  land,  if  the  deed  to 
lead  the  uses  contains  sufficient  terms  to  shew  thst 
it  wss  intended  to  pass,  snd  it  is  unnecessary  to  in- 
sert the  exact  admeasurement  in  the  deed.  Maryatt, 
dem.  ;  Elmcrt,  ten. ;  Shard,  vouch.,  6  B.  Mo.  50. 

To  authorise  the  insertion  of  additional  premises 
in  a  recoveiT,  there  should  be  specific  proof  of  the 
intention  of  the  parties  that  they  were  to  be  included, 
although  there  may  be  general  words  in  the  deed  to 
lead  the  uses  of  such  recovery.  NieholU,  dem.; 
',  ten, ;  Harrit,  vouch.,  2  Law  J.  C.P.  68. 

The  Court  will  not  allow  a  recovery  to  be  amended 
by  increasing  the  number  of  seres  of  land,  unless  it 
appear  clear  from  the  deed  to  lead  the  uses,  that  the 
whole  of  the  estate  was  intended  to  pass  by  the  re- 
covery. Adam$,  pLf  KiHderley,ten.!  Southecmb, 
vouch.,  5  Law  J.  C.P.  17. 

Where,  in  a  deed  to  make  the  tenant  to  the  pre- 
cipe, lands  were  conveyed  by  the  description  of  a 
<arm  generally,  without  pariicularising  the  quantity 
or  quality  of  the  land,  and  the  recovery  was  of  50 
acres  only  ;  the  Court  increased  the  quantity  to  70 
acres,  the  farm,  on  a  late  admeasurement,  appearing 
10  contain  that  number.  Battishall,pL;  Cann,  vouch,, 
3  Law  J.  C.P.  1,  a.  c.  9  B.  Mo.  740. 

A  recovery  cannot  be  ameoded  by  inserting  psrt 
of  the  premises  named  in  the  deed  to  lead  the  uses, 
which  bad  been  omitted  in  tlie  copy  of  the  precipe. 
Oddie,  dem.f  Foeter,  ten,,  3  Bing.  446. 

1'he  Court  permitted  a  recovery  of  land  to  be 
amended  by  the  insertions  of  meadow  and  pasture, 
Frieker,  dem, ;  Farhank,  ten, ;  Bishop,  vouch,  1  Bing. 
a,  s.  c.  8  B.  Mo.  S39. 

The  Court  will  not  amend  by  adding  the  word 
"  meadow."  Cooke f  dem. ;  Yates,  vouch.,  5  Law  J. 
C.P.  91,  s.c.  4  Bing.  90. 

A  recovery  may  be  amended  by  adding  the  word 
**  woodlands."  Brackenburgh,  dem, ,'  Tatton,  vouch., 
A  Law  J.  C.P.  108. 

The  Court  wilt  jMrmit  a  recovery  to  be  amended 
by  the  insertion  or  a  "  fee  farm  rent."  Times,  dem. ; 
liievedith,  teu.i  Kdwards,  vouch.,  5  B.  Mo.  474. 

|'r(tini«es  in  a  recovery  which  had  been  suffered 
iit  I7i>9,  wore  described  ss  consisting  of  a  *' mill, 
Unds,  and  hereditaments,  in  the  parish  of  M."  By 
a  deed  of  bargain  and  sale  in  1771,  **  sll  the  tithes 
Slid  hereditaments,  except  in  M,  were  conveyed," 
whirh,  it  was  ststed,  were  comprised  in  the  recovery 
of  1769,  and  were  secordingly  omitted  in  the  latter : 
Held,  under  the  first  recovery,  that  such  tithes  did 
not  pass  ;  but  as  it  appeared  that  the  tithes  of  all 
the  vouchee's  estates  were  intended  to  pass  by  the 
letter,  except  those  which  were  supposed  to  have 
been  included  in  the  first :  Held  also,  that  the  latter 
might  be  amended  by  inserting  the  *'  tithes  in  M." 
Ward,  dem,  /  Palmer,  ten, ;  JSar/  of  Coventry,  vouch., 
6  B.  Mo.  S24. 

The  Court  permitted  a  recovery  to  be  amended,  by 
inserting  the  words  "  advowson  of  the  church,"  in- 
stead of  the  word  "rectory."  Coore,  dem.  ;  Spragg, 
ten,  f  Blaekburn  and  wife,  vouch.,  8  Taunt  3S8. 

The  Court  will  permit  a  recovery  to  be  amended 
by  substituting  **  an  advowson  "  for  *'  a  rectory,"  if 
it  appears,  by  the  deed  to  lead  the  uses,  that  the 


former  was  intended  to  pui.  HaUer,  dm. ;  Wtdks, 
ten. ;  Palmer,  vouch.,  6  B.  Mo.  53. 

An  amendment,  by  inserting  the  word  "  idTOv* 
son,"  oannot  be  oMde  in  a  recovery  wbioh  bas  ben 
suffered  seventy  yean  ago,  notwithataadio^  it  wm 
omitted  by  mistake,  and  had  formed  panof  tbeoitite 
amee  the  recovery  was  Buffered,  nnlen  an  afidarit 
be  produced,  ahewing  how  the  preasatatioDB  kai 
gone  from  that  time  to  the  application  for  tbeancsd- 
ment.  CoUlough,  dem. ;  Predf,  ten. ;  Satufe,  vrndu, 
7  B.  Mo.  268. 

The  amendment  of  a  recovery,  by  iosertiBg  tW 
word  "advowson,"  will  not  be  suffsred in tlw ab- 
sence of  an  affidavit  of  presentatioo.  Helmm,  im.; 
SeUm,  ten.;  Fortman,  vouch,,  3  Bing.  176,  a.c.10 
6.  Mo.  58.5. 

A  recovery  may  be  amended  by  inaertia^ds 
word  •*  advowson  "  before  "  vicarage,"  it  appwiaj 
that  the  premises  were  described  as  tbe  "adrovna 
of  a  vicarage,"  in  the  deed  to  lead  tbe  aaei ;  wUck 
having  been  lost,  the  officer  read  the  deacdptioBof 
the  premises  from  the  enrolment  of  sacb  deed.  Kiat, 
dem,  i  Shepherd,  ten. ;  Jeffries,  imwc^.,  3  Law  J.CP' 
ISl,  s.c.  lOB.  Mo.251. 

A  recovery  may  be  amended  by  inaertiog  tht 
words  "  the  advowson  of,"  before  those  of."4i 
rectory  of  the  church  of  H,"  on  an  afidant,8UUig 
that  there  had  been  no  vacancy  since  the  neotej 
was  suffered,  and  that  tbe  church  was  bow  foU- 
Chambers,  pi. ;  Blake,  ten. ;  BampfyUe,  vee^,  ?  B. 
Mo.  586. 

The  Court  permitted  a  recovery  to  be  ameaW, 
when  the  premises  were  descriMd  asaitiiite'^ 
the  parish  of  A,  in  the  city  of  B,  and  ia  tbe  pin* 
of  C,  in  the  county  of  tbe  same  city,  and  b*^*""* 
aistent  with  the  doed  to  lead  the  uaea;  altboofhtbcf 
were  described  in  the  exemplification  of  tbe  nooi«0| 
as  being  situate  in  **  the  parishes  of  A  and  ^^j^ 
city  of  B."  Bisgood,dem.;  Brulon,leiu;ltti,vmik., 
6  B.  Mo.  «59.  , 

Lands  having  been  described  in  a  '•^'^'^^ 
in  the  deed  to  lead  the  uses  thereof,  aa  ia  tb«|i««> 
of  A ;  whereas  there  was,  in  fact,  no  ««*  PT' 
but  A  was  a  township  in  the  parish  of  K:  Ab««- 
ment  allowed,  by  the  addition  of  tbe  name  of «« 
parish.  Kiuderley,  dem, ;  GrahttM,ten,] OiU,&<i»> 
4  Law  J.  C.P.  lOS.  ^ 

A  farm,  intended  to  be  comprised  in  a  reeoTenr, 
lay  partly  in  one  parish  and  pardy  in  aaother.  w 
the  recovery  only  one  parish  waa  named. 

An  amendment,  by  inserting  tbe  name  of  m"* 
ditional  parish,  was  refused,  the  deed  <»n**»??JJJ 
express  words  tOsSutborize  such  ■n»«n^®*°''^J5 
there  was  strong  evidence  to  shew  that  die  wMB 
the  lands  were  intended  to  be  included,  f^  J 
Uott,  vouch.,  «  Law  J.  C.P.  64,  s.  c.  1  B»«»r*** 
s.  c.  8  B.  Mo.  521.  ^jk 

A  recovery  may  be  amended  by  inw'Jjy  JJQ 
although  it  was  omitted  hy  name  in  tbedeefl  m  ^ 
the  uses,  which  embraced  two  pariabea  m* 
elsewhere  in  the  county  where  the  V^f^Tl 
situated.    Eugers,  dem, ;  White,  ten. ;  i^'  '"^ 
3  Law  J.  C.P.  51,  s.  c.  9  B.  Mo.  740.  ^ 

The  amendment  of  a  recovery  "»y  PfTJi 
inserting  a  pansh  not  nsmed  in  tbe  ^^rjr^. 
uses,  the  lands  intended  to  paes  having  M»  ^ 
fied  therein  as  to  the  number  of  acres,  ^^  ^ 
namea  of  the  vendor  and  occupier,  at  toe 
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rwoverj  was  toffiired.  Woodyer,  Un,;  NieholU, 
vtueh.,  9  B.  Mo.  195. 

A  recoveiy  mmj  beamsnded  by  altering  the  nime 
of  a  parish » although  it  was  errooeoualy  described  in 
the  (feed  to  lead  the  oses.  BanasalttU,  dem. ;  DaW" 
tan,  Un,;  Kingmor§,  vouch., 5  Law  J,  C.P.  31. 

What  evidence  sufficient  to  juatifjr  the  alteration 
of  a  parish  in  a  reeorery,  where  a  wrong  parish 
was  inserted  in  the  deed  to  lead  the  uses.  Anon,  t 
Biag.  93. 

In  a  recoyoTy,  the  Court  refused  to  allow  the 
original  writ  and  proceedings  to  be  amended  by  the 
substitution  of  one  coonty  for  another;  notwith- 
stsnding  an  afiidaTit  that  the  premises  were  situate 
in  the  county  intended  to  be  inserted,  and  that  the 
parties  had  no  property  whatever  in  that  mentioned. 
DolUnr,  dem.  ;  RUe,  ten, ;  Euston,  vouch.,  6  Law 
J.  C.P.  47,  s.  C  4  Bing.  426.  s.  c.  1  M.  &  P.  178. 

If  a  colony  in  a  foreign  state  be  styled  as  an  is- 
Isnd  in  a  recovery,  and  the  error  be  ascertained  and 
altered  by  a  person  in  that  colony,  the  Court  will 
■uffer  the  recoveiy  to  pass.  Baytey,  dem. ;  Brent' 
ridge,  ten. ;  Adams,  vouch.,  7  B.  Mo.  372. 

A  writ  of  summons  in  a  recovery  may  be  altered 
in  the  return,  if  there  be  several  vouchees  residing 
in  difRsrent  counties,  and  one  of  them  cannot  sign 
until  after  the  former  return.  Bramwell,  dem.s 
Winter,  ten.;  Osborne,  vouch.,7  B. Mo.  269. 

A  prsecipe  at  the  head  of  a  warrant  of  attorney  in 
a  recovery,  may  he  amended,  by  substituting  the 
word  "dove-houses"  for  "dwelling-houses." 
Gooldf  dem. ;  Stacker,  tcfi, ;  Collard,  vouch.,  3  Law 
J.  C.P.  206. 

The  acknowledgment  of  the  first  vouchee  in  a 
leeoveiy  having  been  taken  at  Calcutta  on  the  11th 
of  January  1827  ;  and  the  commissioners  in  the 
dedtmus  potestatem,  having  omitted  to  indorse  the 
usual  Tetora  thereon  ;  and  the  word  **  sixteenth  " 
having,  in  the  jurat  of  the  affidavit  of  the  commia- 
aionera,  of  the  due  acknowledgment  of  the  first 
Tooebee,  been  written  on  erasure  ;  and  the  second 
Toocbee»  who  was  only  tenant  for  life,  having  died 
on  the  5th  of  February  1827,  before  the  proper 
number  of  retuma  to  the  writs  of  summons :  The 
Court  allowed  the  returns  to  be  abridged.  Still, 
dem*;  Raymond,  ten,;  Law,  voueh.t6  Law  J.  C.P. 
46,  s.  c  4  Bing.  425,  s.  c.  1  M.  &  P.  136. 

(D)  Effect. 

By  indentures  of  lease  and  release,  of  June  1750, 
made  1>etween  H  R  and  D  his  wife,  M  R  and  C  R 
of  tfae  first  part,  J  S  and  J  £  of  the  second  part,  and 
R  W  and  O  U  of  the  third  part,  and  by  a  recovery 
safiTered  in  pursuance  thereof,  certain  messuages  and 
lands  €>f  H  R  and  D  his  wife,  M  R  and  C  R  were 
JuniCe«l  to  the  use  of  such  persons  as  they  should 
jointly  appoint,  and,  in  default  of  such  appointment, 
to  the  use  of  such  persons  as  H  R  and  D  his  wife, 
mnd  M  R  (in  esse  they  should  all  survive  C  R) 
Aonld  appoint;  and  until  such  sppointment,  as 
to  paits  of  the  estate,  to  the  use  of  C  R  for  life, 
mna  as  to  the  residue,  to  the  use  of  such  perBone  aa 
H  R  should  appoint,  and  for  default  of,  and  until 
Mich  appointment,  to  H  R  in  fee  :  and  by  inden- 
tiunea  of  lease  and  release,  of  October  1751,  the  re-* 
lease  made  between  R  W  the  elder,  and  R  W  the 
yontt^er,  of  the  fiiat,  H  R  and  D  hia  wife,  M  R  and 
C  R  of  the  second,  and  W  M,  J  L,  R  W,  (of  G) 


and  P  W,  of  the  third  part,— after  setding  divers 
messusges  to  R  W  the  elder,  and  R  W  the  younger, 
to  the  uses  therein  mentioned :  It  was  witnessed,  that 
in  consideration  of  a  marriage  intended  to  be  had 
between  R  W  the  younger  and  M  R,  and  for  set- 
tling the  messuagea  to  the  uses  therein  expressed, 
H  R  and  D  his  wife,  M  R  and  C  R  granted,  bar- 
gained, sold,  released,  and  confirmed,  directed, 
linuted,  and  appointed,  unto  W  M,  J  L,  R  W,  (of 
G)  and  P  W,  in  their  actual  possession,  the  several 
messuages  comprised  in  the  indentures  of  June 
17.M),  and  all  other  messuages  whereof  H  R  was 
then  seised  of  any  estate,  and  all  the  estate,  right, 
and  title  of  H  R  and  D  his  wife,  M  R  and  C  R,  to 
hold  the  name  to  W  M,  J  L,  R  W,  (of  G)  and 
P  W,  to  the  same  uses,  until  the  marriage  as  be- 
fore ;  and  after  the  marriage,  aa  to  part  of  the 
estate,  to  the  use  of  H  R  and  D  his  wife,  for  life, 
and  as  to  the  other  part,  to  the  use  of  H  R  for  life, 
and  as  to  the  lands  limited  to  C  R  for  life  by  the 
deed  of  1750,  to  her  use  for  life,  remainder  to  the 
use  of  W  M,  J  L,  R  W,  (of  G)  and  P  W,  in  trust 
to  preserve  contingent  uses  during  the  lives  of  H  R 
and  D  his  wife,  and  C  R,  remainder  of  the  said 
limited  estetes,  and  all  other  the  estates,  to  the  use 
of  R  W  the  younger  and  his  intended  wife,  and  the 
survivor  for  life,  remainder  to  W  M,  J  L,  R  W  (of 
G)  and  P  W,  to  preserve  contingent  remainders ; 
remainder  to  their  use  for  500  years,  and  after  the 
determination  of  that  term,  remainder  to  the  first 
son  of  the  marriage  in  tail ;  and  it  was  declared,  that 
as  well  the  said  term  of  500  years,  as  another  like 
term  thereby  created,  should  be  held  upon  trust,  to 
raise  portions  for  younger  children  ; — and  then  fol- 
lowed covenants  by  H  R  and  D  his  wife,  M  R  and 
C  R,  for  title ;  that  the  messuages  were  free  from 
incumbrances,  and  also  a  covenant  for  further  as- 
surance :  Held,  that  ander  the  indentures  of  1750 
and  the  recovery  suffered  in  pursuance  thereof,  and 
the  indentures  of  1751,  tfae  legal  fee  of  such  of  the 
estetes  comprised  in  the  first  mentioned  indentures 
as  were  settled  and  assured  by  the  last,  did  not  vest 
in  W  M,  J  L,  R  W,  (of  G)  and  P  W.  Wynne  v. 
Griffiths,  4  Law  J.  K«B.  130,  s.  c.  5  B.  &  C.  923, 
8.  0.  8  D.  &  R.  470,  8.  c.  3  Biog.  179,  s.  c.  10  B. 
Mo.  592. 

A  tenant  in  tail,  subject  to  an  outetanding  term, 
in  contemplation  of  a  recovery,  by  deed,  in  con- 
sideration of  10s.,  granted,  bargained,  and  sold  the 
premises,  and  the  reveraion,  &c.  thereof  to  A  and 
B,  their  heirs  and  assigns ;  to  hold  to  them,  to  the 
use  of  A,  that  he  might  become  tenant  of  the  free- 
hold, in  order  to  suffer  a  recovery.  The  deed  was 
afterwards  enrolled  as  a  bargain  and  sale :  The 
Court  held,  that,  although  it  oonteined  words  of 
bargain  and  sale,  and  had  been  enrolled,  it  operated 
aa  a  grant  of  the  reversion  to  A  and  B ;  and  that  A 
became  solely  seised  of  the  premises,  so  as  to  be  a 
good  tenant  of  the  freehold  of  the  entirety  for  the 
purpose  of  suffering  a  recovery.  Haggertton  v. 
Hanbury,  4  Law  J.  K.B.  269,  s.  o.  5  B.  &  a  101, 
B.  c.  7  D.  &  R.  723. 

Lands  being  settled  by  H  upon  the  sons  of  R 
successively  in  teil  male,  with  divers  remainders 
over,  and  the  ultimate  reversion  to  H  and  his  heirs, 
H  is  attainted  of  high  treaaon,  and  aftorwarda  B 
the  issue  in  tail,  being  in  possession  under  thelimi- 
tetions  of  the  settlement,  suffers  a  recovery.    Whe- 
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tber  it  is  effectual  to  ber  the  reFenion  Tested  in  the 
crowa  bj  the  attainder— ftuvr*.  Blou  ▼•  Cien* 
morrit,  3  Bligh.  60. 

Meadow  will  pase  in  a  recovery  under  the  word 
"land."  Cook0,dem.i  Yatet, vouch., 5 htw J. CP. 
91,  B.  c  4  Ring.  90. 


REGISTRY. 

If  two  deeds  be  executed,  bearing  different  dates, 
that  which  is  first  registered,  even  with  noUoe  of 
the  other  deed,  has  priority  both  in  law  and  equi^, 
although  it  be  posterior  in  date  and  execution. 

On  points  io  which  the  two  deeds  are  inoonais- 
tent,  tne  deed  last  registered  is  personally  binding 
on  the  parties  who  execute ;  and  the  lan<M  and  pro- 
perty comprised  in  the  deed  firat  registered,  are  also 
bound,  alter  satisfying  the  trusts  of  the  first,  by  the 
contracts  and  trusts  of  the  deed  last  registered. 
M'NmUI  r,  CahUl,  S  Bligh,  S28. 


RELATIONS. 

Those  persons  only  who  are  entitled  aeoording  to 
the  Statute  of  Distributions,  are  comprehended 
under  the  term  relations,  Wright  r,  Atkym,  1 
Turn.  161. 


RELEASE. 


[See  Receipt.] 

A  release  to  one  of  several  joint  acceptors,  dis- 
charges all.  Rtx  V.  BaffUy,  1  C.  &  P.  435.  [LittJe- 
dale] 

A  parol  release  will  not  discharge  an  annuity  deed. 
Cupit  V.  JackmHi  M'Clel.  495. 

When  a  co-plaintiff  releases  the  defendant,  the 
Court  will  not  interfere,  unless  it  is  quite  clear  that 
he  has  only  a  mere  naked  trust  WoiU  v.  Guthtr^ 
idM,  iLaw  J.  K.B.S48. 

in  the  absenoe  of  fraud,  the  Court  will  not  set 
aside  a  release  given  by  one  of  several  plaintifis  to 
a  defendant,  after  action  brought      Fumival  ▼. 
W§tton,7  B.  Mo.  356.  [See  Manning  v.  Cox,  iLaw* 
J.  CP.  36.] 

The  Court  will  not  relieve  against  releases,  after 
a  poesession  in  pursuance  of  them  for  thirty  years. 
Hichenbotlum  v.  OuUi,  t  Ken.  92,  Chano. 

A  general  release  given  by  a  trustee,  in  fraud 
of  his  trust,  is  void  ;  uerefore,  where  an  action  had 
been  brought  in  his  nasae  for  the  benefit  of  the 
cettui  quo  trutt,  the  Court  ordered  a  release  of  the 
action,  executed  and  delivered  by  the  tmstee,  to  be 
delivered  up  to  be  cancelled.  Afonjitfi^  t.  Cor,  1 
Law  J.  CP.  36,  s.  c.  7  B.  Ma  617. 

A  plea  of  release,  if  the  consideration  be  im- 
peached, most  contain  averments,  supported  fully 
by  an  answer,  covering  the  grounds  upon  which  the 
oonsideration  is  impugned,  and  cannot  extend  to  a 
discovery  of  the  oonsideration.  Parhor  v.  AUock, 
1  Y.  &  J.  432. 

If,  in  an  action  of  covenant  for  arrears  of  an  aa- 
nnity,  the  defendant  plead  a  release,  lost  by  time 
and  accident,  and,  to  induce  the  jury  to  presume  a 
releaee,  shew  that  the  annuity  was  not  paid  for 
seventeen  yean,  and  that  the  plaintiff  had  borrowed 


money  of  the  grantor  of  the  amimty,  and  legobilj 
p«id  him  interest,  without  setting  off  the  amniitf: 
The  jury  ought  not  to  find  for  the  defendant,  ule« 
they  are  satisfied  that  there  is  fair  ground  for  sop* 
posing,  that,  at  some  particular  period  dnriag  tie 
seventeen  years,  the  plaintiff  actually  exacated  i 
release  of  the  annuity ;  and,  to  rebut  the  pnomf' 
tion  of  such  a  release,  the  jury  may  look  atth 
situation  of  the  parties,  and  take  into  their  eoondft* 
ration  the  circumstances  of  the  plaintiff  being  a  nm 
relative  of  the  grantor  of  the  annuity ;  having  Ingt 
expectations  from  him,  and  of  the  grantor  being  i 
very  old  man,  peremptory  with  bis  relativss,  ad 
very  attentive  to  hia  pecuniary  conoens.  Bigg  v. 
RobtrU,  3  C.  &P.  43.  [Tenterden] 


RELIGION. 

[See  Indictment  and  Unitarian.] 


REMAINDER. 
[See  Devise.] 

Where  a  legatee  for  life  dies  before  hii  testetv, 
the  remainder  still  retains  its  immediate  efibct,  sod 
a  power  of  appointment  being  first  gives  to  ^ 
legatee  for  life,  makes  no  difforence.  Chaltem  r. 
Young,  6  Mad.  30. 

To  support  a  contingent  remainder  in  tnstcsi, 
they  must  have  a  right  of  entry,  and  not  merely  a 
right  of  action.  DavioiY.  Buth,  1  M*CleI.fr  7.88. 


RENT-CHARGE. 

[See  Limitations,  Statute  of.] 
Rent-chaives,  when  small,  an  sobiects  of 


pensation  as  incidents  of  tenure.  EtiaHo  v.  Supkm' 
ton,  1  3.  &  S.  1S9. 

The  ssme  rules  as  apply  to  the  reosveiy  ef  ths 
corpus  of  a  rent-charge  extend  to  the  anesra  Capit 
T.  Jaekaon,  M'Clel.  495. 

In  the  simple  case  of  a  rent-diarge  upon  leads  ia 
Ireland,  it  is  payable  in  Ireland,  and  in  Iiiek  oar> 
rency. 

Where  the  words  are,  "  to  grant  arentcbsige  d 
3000/.  lawful  monev  of  Great  Britain,"  dieCoert 
presames  an  intent  from  domicile  and  other  dmm- 
stancea. 

The  rules  of  law  arising  out  of  theeiiectef  li» 
lex  loci  eontraetut,  or  that  the  money  is  to  be  paid  as 
a  rent-charge  iasuing  out  of  lands  in  cases  wbere  as 
provision  is  msde  by  the  deed  or  instfuisent  sf 
contract,  are  inapplicable  to  a  case  where  theioBti*' 
ment  itself  fomiriies  the  means  of  inteijuelBitifm 
Lamtetowao  t.  Lamdomw,  9  Bligh,  8& 


REPLEVIN. 

(A)  BonB  AND  SURBTieS. 

(B)  Removal  prom  Infbsios  Coubt- 

(C)  Pleadings. 
(e)  Declarotian. 
(6)  Avowriia  and  Cwuiunm. 

e)  PUas. 

[d)  HopHeatiou, 


i; 
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(D)  Eyidbhoe. 

(£)  Vbrdiot  and  Damages. 

(F)  Judgment. 

<G)  Costs. 


(A)  Bond  and  Sureties. 

A  rent^cbarge  is  within  the  tScd  sectioD  of  the  11 
Geo.  t,  c.  19,  and  the  sheriff  is  aathorized  to  take 
a  replevin  bond  under  a  distress  for  such  rent ;  and 
wb€^  a  elause  is  inserted  in  the  condition,  to  in- 
denonify  the  sheriff  and  his  officers  from  all  costs, 
damages  end  expenses,  which  they  might  be  put  to 
by  reason  of  the  replevin,  or  touching  any  matter  or 
thing  relating  thereto,  it  does  not  vitiate  the  bond, 
or  render  it  void,  as  having  exceeded  the  terms  con- 
tained in  that  statute.  Short  v.  Hubbard,  3  Law 
J.  C.P.  35,  s.  0.  2  Bing.  349,  s.  c.  10  B.  Mo.  107. 

A  replevin  bond,  though  not  in  every  respect 
cooaistent  with  the  11  Geo.  3,  c.  19,  is  good.  As, 
where  the  sheriff  took  such  a  bond  conditioned  to 
prooecate  the  action  with  efifect,  and  to  indemnify 
the  sheriff;  but  there  was  no  proviso  that  the  suit 
shoald  be  prosecuted  without  delay :  It  was  holden 
good.     Dunbar  v.  Dunn,  10  Price,  54. 

Wlietber  the  sheriff's  warrant  to  replevy  can  be 
directed  to  and  executed  by  an  infant — qugtro.  Cuek' 
mm  ▼.  Winttr,  6  Law  J.  K.B.  309. 

Where  one  of  the  sureties  in  a  replevin  bond  is  a 
malarial  witness  in  the  cause,  the  Court  will  grant  a 
Tula  for  substituting  another  surety  in  this  place. 
Bmhy  v.  BaiUy,  1  Law  J.  C.P.  9,  s.  c.  1  Bing.  99, 
s.  c  7  B.  Ma  439. 

A  tenant,  upon  having  a  distress  put  on  his  pre- 
mtaea,  replevied  his  goods.  A  replevin  bond  was 
entared  into,  and  the  usual  steps  taken  to  try  the 
cause.  Before  the  trial,  an  ag^ement  was  made  to 
stay  proeeedings,  and  for  the  payment  of  the  rent 
Ml  a  given  day,  and  that  the  replevin  bond  ahould 
remain  as  a  security.  An  action  maj  be  maintained 
agaiiist  the  surety  m  the  bond,  because  the  suit  has 
not  been  prosecuted  with  effect  HalUtt  v.  Mount-' 
gUpken,  1  Law  J.  K.B.  76.  s.  c.  «  D.  &  R.  343. 

The  replevin  bond  is  forfeited,  if  the  plaintiff 
doea  not  prosecute  his  suit  with  effect,  that  is  with 
fall  aoeeess ;  and  the  distrainor  may  therefore  pro- 
eaed  upon  die  replevin  bond  merely  upon  his  ob- 
taining judgment  ;  and  without  suing  out  a  writ  of 
9ttamo  habendo.  The  distrainor  does  not  waive  his 
vamedy  at  common  law,  or  his  right  to  proceed  on 
tike  replevin  bond,  by  proceeding  to  execution  under 
tf»a  statnte  17  Car.  2,  c.7,  the  object  of  which  waa 
to  give  him  an  additional  remedy*.  The  sheriff  is 
liaUa  to  an  action  on  the  case,  for  losing  the  replevin 
iMmd.  PerrMu  y.  Btvon,  4  Law  J.  K.B.  177,  s.  c. 
6  B.  ft  C.  «85^  s.  c.  7  D.  &  R.  72. 

In  replevin,  the  plaintiff  took  no  proceedings  for 
aoora  than  a  year  and  a  half  after  entering  bis  ^aint. 
The  plaint  was  not  nonprossed.  The  sheriff  as- 
signed the  bond,  and  the  assignee  sued  on  it :  Held, 
tlaat  the  condition  to  prosecute  the  suit  without  de- 
lay, was  not  performed.  Aiford  v.  Perrett,  6  Law  J. 
C.P.  116,  si  o.  4  Bing.  586,  s.  c.  1  M.  &  P.  470. 

The  liability  of  sureties  in  a  replevin  bond,  is 
limited  to  the  amount  of  the  rent  m  arrear  at  the 
tiaie  of  the  distress,  and  costs ;  and  they  ve  not 
liabla  for  subsequent  rent :  and  therefore,  where,  on 
the  trial  of  an  action  of  replevin,  a  veidict  was  taken. 


by  agreement  between  the  plaintiff  in  an  action  and 
the  avowant,  for  the  penalty  of  the  bond,  subject  to 
a  reference,  not  only  as  to  the  amount  of  the  rent 
doe  at  the  time  of  the  distress,  but  of  the  rent  th»n 
due.  and  also  of  certain  penal  rents,  (the  sureties 
being  no  parties  to  such  agreement,)  and  the  arbi- 
trator awarded  damages  to  the  full  amount  of  the 
penalty  of  the  bond ;  the  Court  held  that  the  sureties 
were  entitled  to  be  relieved  from  the  bond,  it  appear- 
ing that  the  rent  originally  distrained  for  had  been 
folly  paid  before  the  trial  of  the  replevin.  Ward  v. 
Henlty,  1  Y.  &  J.  385. 

A  reference  to  arbitration,  made  by  the  parties  in 
a  replevin  suit  without  the  consent  of  the  sureties 
in  the  replevin-bond,  discbarges  the  latter.  Archer 
V.  Hale,  6  Law  J.  C.P.  79,  s.  e.  4  Biog.  464,  s.  o. 
1  M.  &  P.  285. 

After  a  recovery  against  a  sheriff  for  taking  in- 
sufficient sureties  in  a  replevin  bond,  be  brought  an 
action  against  his  clerk  in  replevin,  for  taking  aure- 
ties  which  were  not  responsible :  Held,  that  the 
plaintiff  could  not  have  a  verdict,  in  the  absence  of 
proof  that  they  were  not  apparently  retpontible.  It 
seems  that,  when  the  sureties  reside  out  of  the  baili- 
wick of  the  sheriff,  by  whom  the  bond,  is  taken, 
it  is  neeessary  to  search  the  office  where  they  do 
reside,  to  ascertain  whether  any  process  hss  been 
sued  out  against  them.  Sutton  v.  Waite,  8  B.  >Io. 
27. 

(B)  Removal  from  Inferior  Court. 

Where  a  diatress  was  levied  by  virtue  of  a  warrant 
from  a  Justice  of  the  Peace,  under  the  Statute  of 
Labourers,  20  Geo.  2,  c.  19,  the  plaintiff  replevied, 
and  removed  his  replevin  by  writ  of  re  fa  lo  into 
the  Court  of  Common  Pleas.  The  Court  discharged 
a  rule  nUi  to  set  it  aside,  which  had  been  obtained 
on  the  ground  that  the  6tb  section  of  the  act  pro- 
vided, that  no  certwrari  or  other  process  should  re- 
move proceedings  under  that  statute  into  any  court 
at  Westminster,  holding  that  the  replevin  was  a 
collateral  proceeding,  and  not  within  that  section. 
Wilwn  V.  Welter,  8  Taunt.  521,  s.  e.  2  B.  Mo.  574. 

(C)  Pleadings. 
(a)  Declaration* 

In  an  action  on  a  replevin  bond,  it  is  not  necessary 
to  aver  that  a  return  has  not  been  made,  although  it 
appear  on  the  face  of  the  declaration  to  have  been 
awarded,  where  it  is  averred,  that  the  suit  bas  not 
been  prosecuted  with  effect.  A  breach  of  either  of 
the  conditions  for  prosecuting  with  effect,  returning 
the  goods,  or  indemnifying  Uie  sheriff,  will  singly 
be  sufficient  to  support  the  action.  Dunbar  v.  Dunn, 
10  Price.  54. 

In  replevin,  the  plaintiff  declared  that  the  defen- 
dant, on  &c.,  in  the  pariah  of  A,  in  the  county  of 
K,  in  a  certain  close  there,  took  the  cattle  of  the 
plaintiff.  The  defendant  demurred,  because  the 
place  of  taking  was  not  named.  The  Court  allowed 
the  plaintiff  to  amend  ;  the  costs  to  sbide  the  event. 
Pof («n  V.  Bradley,  6  Law  J.  C.P.  210,  s.  c.  2  M.  & 
P.  78. 

(b)  Avowriei  and  Ct^isancet. 

A  legal  distress  may  be  made  by  one  of  several 
po-heirs  in  gavelkind,  for  rent  due  to  him  and  his 
conpaBioBS,  without  an  express  authority  from  the 
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latter ;  therefore,  an  avowrr  io  hia  own  right,  and 
a  oo^ixance  aa  their  bailiflf,  are  sufficient,  without 
shewing  an  authority.  Leigh  ▼.  Sheph£rd,  5  B.  Mo. 
297,  a.  c.  2  fi.  &  B.  465. 

Semblt,  that  an  avowry  stating  the  plaintiff  to 
hare  held  under  a  demise,  at  a  certain  yearly  rent, 
without  stating  when  the  rent  was  payable,  does 
not  mean  that  the  rent  was  payable  yearly  •  Laycoek 
y.  Tvffnell,  tChiu5Sl. 

Avowry,  by  the  defendants,  as  executors  of  T  F, 
that  the  plaintiff,  for  all  the  time  during  which  the 
rent  was  accruing  due,  and  from  thence  until  and  at 
the  time  when  &c.,  and  until  and  at  the  death  of 
T  F,  held  the  place  in  which  &c.,  aa  tenant  to  T  F 
in  his  lifetime,  under  a  demise  made  to  him,  at  a 
yearly  rent,  payable  quarterly,  and  becauae  two 
years  rent,  due  m>m  the  plaintiff  to  T  F  in  bis  life- 
time, remained  unpaid  to  him  or  hia  executors,  and 
because  the  plaintiff  remained  in  possession  of  the 
place  in  which  &c.  from  the  death  of  T  F  till  the 
time  when  &c.,  the  defendants,  as  executors  of  T  F, 
well  avowed  the  taking  &c. :  Held,  on  demurrer, 
that  auch  avowry  was  sufficient,  and  might  be  sup- 
ported. Stanif'ard  v.  Sinclair,  3  Law  J.  C.P.  347, 
s.  c.  t  Bing.  193,  s.  c.  9  B.  Mo.  376. 

Where  the  defendant  avowed  for  rent  in  arrear 
for  a  dwelling-house,  with  the  appurtenances  demised 
to  the  plaintiff  at  a  yearly  rent ;  and  it  was  proved 
that  the  plaintiff  occupied  the  upper  part  of  the  house 
only  ',  and  that  the  shop  and  yard  were  let  to  other 
tenants  :  Held,  that  this  was  no  variance.  Page  y. 
Chuck,  3  Law  J.  C.P.  124,  s.  c.  10  B.  Mo.  264. 

(c)  PUoi. 

lu  replevin,  plea  of  former  diatress  for  the  same 
rent  was  held  bad  on  demurrer,  as  it  did  not  shew 
that  the  rent  was  satisfied  by  the  former  distress. 
Hudd  y.  Ravtnor,  5  B.  Mo.  542,  s.  c.  2  B.  &  B. 
662. 

In  an  action  of  replevin  the  plaintiff  cannot  plead 
a  set-off  to  an  avowry  for  rent  Laycoek  v.  TufmU, 
2  Chit.  531. 

In  replevin  to  cognizance  for  arrears  of  rent  to 
D  T  and  H  T.— Plea,  that  before  D  T  and  H  T  had 
any  interest  in  the  premises,  one  T  R  was  seised  in 
fee,  and  mortgaged  them  in  fee  to  J  C  ;  that  being 
ao  seised,  and  after  the'  mortgage  became  absolute, 
under  colour  of  a  certain  pretended  agreement  of 
sale  of  the  said  premiaes,  between  the  said  T  R  and 
D  T  and  H  T,  the  latter  demised  to  the  plaintiff, 
who  thereupon  became  and  continued  possessed 
thereof,  until  &o. ;  that  |he  mortgagee  afterwards 
assented  to  such  demise,  and  required  plaintiff  to 
attorn  to  him  as  such  mortgagee;  that  be  did  attorn 
accordingly,  and  agreed  to  pay  to  him  the  arrears 
of  rent  then  dne ;  but  that  he  neglecting  to  pay  the 
same,  and  the  said  D  T  and  H  T  not  naving  any 
legal  estate  in  the  premises,  the  said  mortgagee  dia- 
trained  for  such  srrears  of  rent;  and  that,  to  prevent 
bis  goods  from  being  sold,  the  plaintiff  necessarily  * 
paid  such  arrears  to  such  mortgagee,  and  so  no  rent 
was  in  arrear  to  the  said  D  T  and  H  T  : — 

The  Court  of  Common  Pleas  held,  that  it  was 
had  on  demurrer,  as  amounting  to  the  plea  of  Nil 
habuit  in  tenamentis.  Alcherut  v.  Gomme,  2  Law  J. 
C.P.  18,  s.  c.  2  Bing.  254,  s.  o.  9  B.  Mo.  ISO. 

Where  a  plaintiff  in  replevin,  whose  claim  was 
unfounded  on  a  custom  to  denttae  without  dsed, 


right  of  common  appurtenant,  pleaded  generallj  a 
cuatom  to  demiae  the  right  of  common,  and  a  denisi 
according  to  the  custom.  On  general  demurrer,  it 
was  held,  that  supposing  the  custom  was  good,  tin 
pies  was  bad  on  the  face  of  it,  for  allying  a  demisB 
of  a  thing  in  grant,  without  a  profert  of  the  deed  of 
grant,  or  without  alleging  in  lieu  thereof  a  eostsa 
to  demise  without  deed.  Latkbury  v.  AnM,  1 
Bing.  217,  s.  c.  8  B.  Mo.  72. 

Cognisance  for  rent  arrear  under  a  demiae  fnsa 
W.  It  appeared  by  the  lease,  that  W  was  s  reeeivsr 
in  Chancery,  "  in  a  cause  wherein  A  vi'sa  plaintiff 
and  B  defendant ;"  the  reddendum  was  to  W  or  asy 
future  receiver :  Held,  that  the  lessee  could  not 
plead  non  tetmit,  Duncfr  y.  Hastmgt,  b  Lav  i. 
C.P.  3,  s.  c.  4  Bing.  2. 

Where,  in  sn  action  of  replevin  for  ukiag  Clis 
plaintiff'a  cattle,  the  defendant  avowed  uader  a 
grant  of  common  of  pasture  from  D  V,  to  the  bar- 
gesses  of  a  borough,  for  each  of  the  burgesses  isha* 
biting  therein  ;  and  the  plaintiff  pleaded  in  bar,  that 
the  corporation  had  a  prescriptive  right  to  spfxtiat 
a  reaaonable  number  of  herds,  for  taking  cars  of  the 
cattle  put  on  the  common,  and  a  like  right  of  ap- 
pointing, aa  a  remuneration  to  each  herd,  a  reison- 
able  number  of  stints  of  each  such  herd,  to  be  de- 
pastured on  such  common,  and  then  prescribed  fix- 
common  of  pasture  of  such  stints :  Held  to  be  snS- 
cient  afler  verdict ;  althoogb  it  was  objected  that 
the  number  of  herds  or  stints  ought  to  have  besn 
set  out  with  certainty  on  the  face  of  the  plea,  sad 
that  the  cuatom  was  invslid,  and  could  not  be  sup- 
ported by  such  a  grant.  EUitft  v.  Hardvt  3  Law  J. 
C.P.  153,  a.  c.  3  Bing.  61,  s.  c.  10  B.  Mo.  S17. 

To  an  action  of  replevin  for  taking  the  phdatiff's 
cattle,  the  defendant  avowed  the  taking  as  bcia| 
possessed  of  a  cloae,  and  that  the  cattle  were  tbare 
damage  feasant.  The  plaintiff,  by  hia  plea  is  bar, 
preacribed  for  a  right  of  sole  feeding  and  depastst- 
mg  the  csttle  in  the  close  in  which  £ec.,  fion  As 
Feaat  of  St.  Thomaa  until  the  18th  of  April,  yaaiif, 
and  every  year:  Held,  that  as  the  piaiatiff  bed 
claimed  his  right  by  prescription,  it  most  reforto 
St.  Thomas's  day,  old  style  ;  and  that  it  was  pro- 
perly described  in  the  plea  as  the  Fesstof  St 
Thomas,  and  which  muat  be  intended  to  oBsaa  Old 
St.  Tbomaa's  day.  Smith  v.  Flower,  4  Law  J.  CJ. 
113,8.0.3  Bing.  401. 

As  a  general  rule,8ubject  to  exceptions,  all  goiA 
and  chattels  are  liable  for  rent  of  the  praanies 
whereon  they  are  ;  and,  if  the  owner  of  goods  er 
chattels  contends  that  hia  ease  is  within  one  of  the 
exceptions,  he  must  in  replevin  shew  the  special 
matter  by  his  pleading.  And  aooordingly,  whsre, 
to  an  avowry  tor  rent  in  arrear,  the  owner  pleaded 
that  the  cattle  had  not  been  leiMnt  et  emekoMt  os  ^ 

Ciises,  his  plea,  on  demurrer,  was  held  to  be  iU; 
use  it  might  be  that  they  were  on  the  preaiisea 
either  through  his  own  negleet  or  with  his  ooasesL 
Either  of  those  circumstances  wonid  have  leadsrsd 
them  liable ;  and  he  therefore  ahould  have  negatived 
them  both.  Jonet  y.  Powell,  4  Law  J.  K.B.t8l» 
s.  o.  5  B.  &  C.  647,  s.  c.  8  D.  &  R.  416. 

The  plsintiffin  replevin  omitted  to  plesd  ia  bar 
to  one  of  the  avowriea.  The  Court  oonsiderisf 
him  in  the  light  of  a  defondant,  would  not  give  hia 
leave  to  amend,  without  an  affidavit  of  sisntii 
mi9*9  €W,  1  Uw  J.  K.B.  189. 
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(J)  RtpUeation* 

Whero  a  plea  in  bar  to  an  action  of  repleyin  was» 
that "  long  before  tbe  said  time  when,  &c.  to  wit, 
on  &c.,  at&c,  defendant  demised  tbe  loeus  in  quo  to 
pitintiff ;"  and  replication,  **  that  long  before  tbe  said 
time  when  &c.,  to  wit,  on  &c.,  at  &c.,  defendant 
did  not  demise  nuuh  etformd"  On  demurrer,  that 
tbe  replication  contained  an  immaterial  traverse  and 
negatiTe  pregnant :  Held,  that  tho  words,  "  before 
the  said  time,  fro."  were  tbe  material  part  of  the 
traverse,  and  proof  of  a  demise  at  any  time  before 
the  distress  would  maintain  the  action  :  Held  also, 
that  the  daj  and  place  subeeqnentlj  mentioned 
were  immaterial,  and  that  the  replication  was  good. 
On/ T.  Cotter,  t  Chit  296,  s.  c.  1  D.  &  R.  49. 

(D)  Evidence. 

The  plaintiff  declared  in  replevin  for  growing 
con.  Tbe  defendant  avowed,  that  the  plaintiff  and 
A  were  her  tenants,  and  that  she  bad  taken  the 
Qora  u  a  distress  for  rent  The  plaintiff  denied 
that  tensncy.  At  tbe  trial,  evidence  was  given  by 
the  defendant,  that  a  lease  bad  been  prepared  in 
their  joint  names  for  the  plaintiff  and  A,  who  was 
his  SOD,  wbich  had  been  paid  for  by  them,  or  one  of 
thsm,  but  that  it  bad  never  been  executed  by  them. 
It  did  not  appear  that  the  plaintiff  and  A  had  done 
•Bj  act  to  make  them  jointly  liable  for  rent,  or  that 
they  were  jointly  interested  in  the  com.  Tbe 
phiatiff  tendCTed  A  as  a  witness,  to  prore  that  the 
premiaes  were  held,  not  at  a  fixed  pnce,  bat  under 
8  com  rent :  Held,  that  the  rejection  of  his  evidence, 
OB  the  ground  of  his  Imng  a  party  to  the  record, 
wts  improper.  Bmtter  t.  Warro,  1  Law  J.  K.B. 
S08,  s.  e.  5  B.  at  C.  689,  b.c.  S  D.  &  R.  106. 

It  had  been  proved  by  tbe  avowants  that  an  attorn- 
ment had  been  made  by  the  plaintiff,  after  ejectment 
brought  against  him  seven  years  before  tbe  com- 
neacement  of  tbe  replevin  suit,  during  which  period 
it  did  not  appear  that  rent  had  been  aemanded,  but 
tbe  plaintiff  offered  to  prove  a  feoffment  to  himself, 
hj  the  person  under  whom  the  avowant  claimed, 
sad  certain  letters  bad  been  offered  from  that  peraon 
eootaining  expressions  adverse  to  the  avowant'a 
daiai,  which  evidence  had  been  rejected,  on  the 
groaad  that  tbe  plaintiff  could  not  be  allowed  to 
dispute  his  tenancy  after  an  attornment : — the  Court 

Etnted  a  new   triaL    Gravenor  v.  Woodhoute,  1 
vg-JW. 

Avowries,  first,  by  W  and  T  for  rent  due  to  W 
sad  T  from  plaintiff,  as  tenant  to  W  and  T ;  aecondhr, 
by  W  and  T  and  bis  wife,  in  right  of  his  wife,  for 
NBt  due  to  W  and  T  and  hia  wife,  in  right  of  his 
wife  irom  plaintiff  as  tenant  to  W  and  T  and  his 
^ife,  in  right  of  his  wife,  were  holden  to  be  sup- 
ported by  evidence  of  an  attornment  from  plaintiff 
to  W  and  T  and  hia  wife.  Gravtnor  v.  Woodhoute, 
1  Biag.  38,  s.  c.  t  Bing.  71,  s.  c.  7  B.  Mo.  289. 

In  an  action  of  replevin,  on  tbe  question  whether 
the  plaintiff  held  certain  premises  at  a  fixed  rent 
■peoified  in  tbe  avowry  :  the  Court  held,  that  un- 
•taaped  receipts,  tending  to  shew  that  the  plaintiff 
bad  previooaly  paid  for  the  premises  tbe  like  rent 
BO  specified,  were  admissible  to  support  tbe  issue. 
S^wkint  V.  Warre,  3  B.  &  C.  690,  s.  c.  5  D.  &  R. 
5lf. 

Digest,  182«— 18t8. 


.In  such  action,  if  it  be  proved  that  the  landlord 
employs  tbe  attorney  to  defend  the  broker,  that  is 
sufficient  evidence  of  the  broker's  authority  to  dis- 
train in  the  absence  of  any  written  warrant.  Duncan 
▼.  MtikUham,  3  C.  &  P.  17J.  [Vaughan] 

Avowant,  who  bad  a  term  which  expired  on  the 
11th  of  November  1826,  let  the  premises  orally  from 
the  11th  of  September  to  the  11th  of  November  in 
that  year,  for  f70l.,  payable  immediately :  Held, 
that  this  was  a  lease,  of  which  parol  evidence  might 
be  given,  and  not  an  assignment  requiring  a  writing ; 
but  that,  being  a  demise  of  the  whole  of  avowant*s 
interest,  he  had  no  right  to  distrain.  Preeee  r. 
Conie,  6  Law  J.  C.P.  205,  s.  c.  5  Bing.  24,  s.  c.  2 
M.  &  P.  57. 

Where  in  an  action  against  the  sheriff  for  taking 
insufficient  sureties  in  replevin,  the  declaration 
averred  the  execution  of  the  bond  by  tbe  sureties : 
It  was  holden,  that  such  averment  need  not  be 
proved,  as  the  sheriff  had  assigned  the  bond  to  the 
plaintiff.  Barnet  v.  Lueat,  1  R.  fit  M.  264.  [AbbottJ 

Replevin  for  taking  plaintiff's  corn  in  four  closes ; 
avowry  for  rent  arrear,  stating  that  plaintiff  held  the 
closes  in  which,  &c.  at  and  under  a  certain  yearly 
rent :  plea  in  bar,  non  tenuit  modo  etformd.  It  ap- 
peared in  evidence  that  the  tenant  held  the  four 
closes  mentioned  in  tlie  declaration,  and  two  others 
also  at  tbe  rent  mentioned  in  the  avowry :  Held, 
that  this  evidence  supported  the  avowry.  Hargrave 
▼.  ShMunn,  6  B.  &  C.  34,  s.  o.  9  D.  &  R.  20. 

(£)  Verdict  and  Damages. 

To  an  action  of  replevin  for  distraining  plaintiff's 
cattle,  the  first  cognizance  stated  the  loeut  in  quo  to 
be  a  common,  tbe  mode  of  stocking,  &o.  of  whicli 
was  by  custom  regulated  by  tbe  jurors  at  the  leet ; 
that  an  order  was  there  duly  maae,  that  no  person 
should  keep  any  steer  on  the  common  after  two  years 
under  the  penalty  of  20«.  a  head,  as  a  penalty  for 
breach  of  such  regulations ;  and  on  refusal  to  pay 
such  penslty  the  same  should  be  levied  by  distress ; — 
it  then  averred,  that  the  cattle,  being  steers  more 
than  two  yean  old,  were  taken  as  a  cnstress  for  the 
damages,  &c.  A  second  cognizance  stated  the  cattle 
distrained  damage  feasant.  To  the  first,  the  plea  in 
bar  alleged,  that  the  steers  were  less  than  two  years 
old,  on  which  issue  was  joined.  To  the  second,  the 
plea  stated  the  custom,  averred  his  seisin,  and  ihat 
before  the  said  time  when,  &c.  he  put  snd  turned  on 
the  said  cattle,  being  steers  less  than  two  years  old, 
upon  which  the  same  issue  was  joined,  and  verdict 
found  for  the  defendant  Upon  motion  to  enter 
judgment  for  plaintiff,  nonobttante  veredicto,  on  both 
issues,  or  on  the  first,  and-a  repleader  on  the  second : 
Held,that[the  first  cognizance,  omitting  to  shew  that 
the  plaintiff  refused  or  neglected  to  pay  the  penalty, 
was  not  framed  according  to  the  custom,  and  was 
bad ;  that  the  plea  in  bar  to  the  second  being  wholly 
silent  as  to  the  age  of  the  steers  when  distrained, 
but  only  when  turned  out,  was  bsd  in  substance ;  the 
»  second  cognizance  being  therefore  unexceptionable, 
to  which  the  plaintiff's  plea  in  bar  was  bad,  the  de- 
fendant was  entitled  to  retain  tbe  verdict,  tbe  fact  of 
having  gone  to  trial,  and  a  verdict  obtained  on  that 
issue,  would  not  give  validity  to  the  plea  which  was 
before  bad  in  substance.  Cleart  v.  Stevent,  8  Taunt. 
413,  s.  c.  2  B.  Mo.  464. 

Although  the  rule  that  a  new  trial  will  not  be 
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granted  where  trifling  damages  have  been  recorered, 
may  not  inyariably  extend  to  actions  of  replevin ; 
yet  the  Court,  judging  the  rule  salutaiy,  refused  to 
disturb  a  Terdict  in  replevin  where  smaJl  damages 
only  had  been  given.  JBrram  v.  Ray,  3  Law  J, 
C.r.  2,  s.  c.  9  B.  Mo.  583. 

Where,  on  an  avowry  and  cognisance  under  the 
50  Geo.  3,  c.  47,  the  plaintiffs  were  nonsuited, — it 
was  bolden,  that  the  defendant  was  not  entitled  to 
a  writ  of  inquiry  of  damages,  the  act  only  giving 
treble  cosU.     Gotcbed  v.  Wool,  6  M.  &  S.  129. 

By  an  adjudication  of  the  quarter  sessions  under 
an  inclosure  act  for  the  parish  of  T,  the  locus  in  quo, 
parcel  of  a  large  waste,  was  found  to  be  in  the  parish 
of  G,  in  which  K  had  a  manor ;  over  the  loeus  in  quo, 
B,  who  had  a  manor  in  the  adjoining  parish  or  T, 
had  immemorially  exercised  acts  of  ownership :  K 
had  also  exercised  acts  of  ownership  over  it  occa- 
sionally, but  they  were  less  decisive  than  those  exer- 
cised by  B :  in  the  act  of  parliament  for  the  inclo- 
sure of  T,  there  was  an  enumeration  of  B*s  claims 
in  resi)ect  of  property  in  T,  but  no  mention  of  G, 
nor  of  any  claim  by  B  in  respect  of  property  in  G. 

In  an  action  of  replevin,  in  which  there  was  con- 
flicting evidence  as  to  the  boundary  of  B's  manor^ 
the  iudge  left  it  to  tlie  jury  to  say,  whether  the  soil 
of  the  locui  in  quo  was  in  K  or  B,  without  calling 
their  attention  to  the  question,  whether  or  not  the 

J>arishes  and  manors  were  conterminous ;  the  inry 
bund  in  favour  of  K :  Held,  that  the  judge  had  lert 
the  ease  properly  to  the  jury,  and  thst  the  circum- 
stsnce  of  there  being  in  the  inolcware  act  for  T  no 
mention  of  B's  having  any  claim  in  respect  of  pro- 
perty in  the  adjoining  parish  of  G,  was  sufficient  to 
warrant  the  jury  in  the  inference  that  B's  manor  did 
not  extend  beyond  T.  Le$ttr  v.  Kemp,  i  Bing.  30, 
a.  c.  9  B.  Mo.  85. 

(F)  JUDGMCNT. 

In  a  replevin  suit  a  rule  to  reply,  instead  of  a  mle 
to  plead  in  bar,  is  a  nullity,  and  judgment  may  be 
signed.  Taking  out  a  summons  on  which  no  order 
is  afterwards  made,  does  not  waive  the  irregularity* 
Ward  V.  Hindlau,  1  Law  J.  K.B.  28. 

After  judgment  in  an  action  on  a  replevin  bond, 
the  Court  wul  not  set  aside  the  execution  on  an  ob- 
jection to  the  proceedings,  which  might  have  been 
taken  previous  to  Judgment  Short  v.  Hubbard,  i 
Binff.  445,  s.  o.  9  B.  Mo.  667,  s.  c.  10  B.  Mo.  107. 

If  in  replevin,  where  it  is  the  defendant's  record, 
the  plaintiff  does  not  appear  by  himself  or  his  coun- 
sel, he  will  be  nonsuited.  Syaisi  v.  Larbu,  2  C.  & 
P.  358.  [Best] 

(G)  Costs. 

A  tenant  brought  an  action  of  replevin  against  the 
bailiff,  a  nominu  defendant,  who  levied  a  distresa 
for  rent  on  his  premises  in  the  year  1821.  During 
the  yesrs  1821,  1222,  and  1823,  the  pleadings  were 
altered  and  amended  continually  by  both  parties. 
The«ause  was  at  length  set  down  for  trial,  in  the 
sittings  after  Michaelmas  term  1823.  On  17th 
February  1824,  the  attomies  for  the  bailiff,  who 
were  the  attomies  for  the  landlord,  informed  the 
attorney  for  the  tenant,  Ihat  the  bailiff  died  in 
August  1822:  The  Court  would  not  interfere  to 
make  the  attomiea,  or  the  landlord,  pay  the  costs 


incurred  since  the  death  of  the  bailiff.    Ctf  v. 
Castor,  2  Law  J.  K.B.  170. 

Where  defendants  in  replevin  pleaded  seven] 
avowries  and  cognizances,  the  object  of  which  wa 
to  try  a  question  of  title,  but  one  of  thesa  allegsd 
generally,  that  the  plaintiff  held,  as  a  yearly  tcaaai 
to  them  under  a  demise,  at  a  yearly  rent  p^abfe 
quanerly,  and  that  because  two  qnaiters'  rent  vai 
in  arrear,  they  well  avowed  the  taking,  &c. :  Held, 
that  they  were  entitled  to  double  coats  under  tke 
statute  11  Geo.  2,  c  19.  s.  22 ;  and  the  Prethoas- 
tary ,  on  the  taxation  of  such  coats,  nay  aUov  im 
successful  searches  made  in  registers  and  othss  pafaUe 
books,  for  the  purpose  of  proving  a  pedigree.  Jdhi- 
jon  V.  Lawson,  3  Law  J.  C.P.  23,  a.  c  2  Bing.  341. 

Under  the  11  Geo.  2,  c.  19,  if  a  verdict  be  feud 
for  a  defendant  in  replevin,  upon  an  averring  gene- 
nlly  as  Undlord,  he  is  entitled  to  double  eosts^ 
though  the  replevin  be  brought  solely  for  the  poipoie 
of  trying  the  title  to  the  pramiaee.  Steiitfwrf  v. 
Ludlam,  4  B.  &  C.  889,  s.  o.  7  D.  &  R.  484. 

In  an  action  on  tho  case  agaiaat  the  sberiif  Ibi 
taking  insufficient  pledges  in  replovia,  the  plsistiC 
who  bad  taken  an  assignment  or  ^  renleviB  boad. 
is  not  entitled  to  recover  costs  iaevred  by  ham  ia 
suing  such  sureties  without  eflect,  unless  he  had 
given  previous  notice  to  the  aberiff  of  his  intaatisa 
to  do  ao.  Bdbn-  v.  Garratt,  3  Law  J,  OP.  145^ 
a,  c.  3  Bin|;.  56,  a.  c  10  B.  Mo»  324. 

Where,  in  an  action  of  ropleviny  the  plsiitiff  eb- 
tained  a  verdiot^and  afWrwardsdinoladsatisfiMlion 
to  be  entered  on  the  roll,  the  Conrt  would  not  canst 
such  entry  to  be  vacated  on  the  ajmlieatioa  of  the 
plaintiff's  attonay,  on  the  ground  that  the  plaistiff 
and  defendant  had  combined  together  to  dopofa 
such  attorney  of  hia  casta.  JMetC  v.  Hies.  5  I^w 
J.  C.P.  20C,  ii  e.  3  Bing.  13t»  a.  clO  a  BIou  4CK 


REQUESTS,  COURT  OF. 

(A)  Jurisdiction. 

(a)  Ingenfral* 

(b)  RttidencB, 

(B)  Judgment. 

(C)  Costs. 

(D)  Fbbs. 


(A)  JUEISDICnON. 
(a)  In  general. 

The  joriadietion  of  a  Court  of  Requests  saa  ealv 
be  determined  by  the  statute  which  ersstes  it,  sm 
not  by  reference  to  rules  applicable  to  Connty  Cearls, 
or  decisions  given  in  respect  of  other  Couits  sf  Be- 
quests established  by  different  acta  of  parliansat. 
Bennett  v.  SkrapneU,  5  Law  J.  K.a  103, 

There  is  no  rule  of  law  which  prevents  a  Cosrt  of 
Requeats  from  taking  cognisance  of  daivs  giosim' 
than  the  amount  of  40jw  if  the  plaintiff  waives  tke 
excess,  unless  there  be  a  provision,  in  the  sutntft 
constituting  such  court,  which  prevents  it  Berwes 
V.  Winkler^  2  C.  &  P.  345.  [Abbott] 

Where  the  plaintiff  sued  the  defendsnt,  who  re- 
sided within  tne  jurisdiction  of  the  Loadoa  Coart 
of  Requests,  in  a  superior  court  for  6L,  and  upoa 
judgment  by  de&ult  the  jury  reduced  it  to  5^ :  <h» 
Court  atayed  the  proceedings  on  peymeat  of  the  d*> 
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mages  withoat  costs,  on  the  g^und  that  he  might 
have  been  sued  under  the  39  &  40  Geo.  S,  c.  104. 
Ftmifig  V.  Davis,  5  D.  &  R.  S71. 

Interest  due  on  a  bond  is  not  within  the  London 
Court  of  Conscience  Act  Aylvoyn  ▼.  ThiUey,  6  Law 
J.  C.P.  1«. 

The  borough  court  of  Plymouth  has  not  jurisdic- 
tion orer  debts  to  a  less  amount  than  forty  shillings, 
and  the  county  court  process  does  not  run  into  that 
boiough.  The  inhabitants  may  therefore  sue  in  the 
Court  of  King's  Bench  for  debts  amounting  to  a  less 
sum  than  forty  shillings.  Nile  v.  KiTey,  2  Law  J. 
K.B.  154. 

When  an  act  of  parliament,  which  establishes  a 
court  of  local  jonsdictioB  for  the  recovery  of 
debts,  has  a  clause  prohibiting  the  commencing  of 
actions  in  any  other  courts,  and  enabling  the  defen- 
dant to  plead  that  act  in  bar,  be  moat  plead -the  act, 
or  giro  it  in  evidence,  under  the  general  issue.  After 
verdict,  the  Court  will  not  aasiat  bim.    Amiee  r« 

laicy,  6  Law  J.  K.B.  lf3,  s.  o.  1  M.  &  R.  564l 

■ 

Pmmm»  will  be  oonsiderad  as  bouaeboldttn  wben 
they  have  iilaoes  of  business  in  a  town,  and  are  ao^ 
customed  to  resort  to  them  daily,  within  the  mean* 
ing  of  the  Acta  of  parliament  re^)60ling  Courts  of 
Sequsscs,  altlioagb  they  reaade  vnth  tbeiir  lamiliei 
in  hooses  at  9ome  distance  firoaa  the  town*  and  tbeir 
plaess  of.  btmineM  are  inhabited  by  the  junior  part- 
Bsn  or  clerk*.  Bex  t.  if«ft,  1  Law  J.  K.B.  90,  a.  c. 
1  B.  &  C.  123, s.  c  t  D«&  R.  Ml. 

A  pai^  cannot  prooeed,  under  the  Soutkwark 
Court  of  Bequeata  Act,  tS  Geo.  3»  c.  47,  nnleaa  he^ 
umfUl  ss  tbe  defendant,  nside  within  its  jurisdio- 
ties.  DUtaman  v.  Capou,  1  Bing.  388,  a.  c.  8  B. 
Mo.  4t9. 

A^  defendant,  by  ocenpying  a  warebonne  in  the 
city  of  Bath,  tiioogh  he  does  not  personally  reside 
there,  is  entitled  to  be  sned  within  tne  local  jurisdic- 
tion, for  a  debt  under  HM.  Therefore,  an  action  of 
assumpsit,  (under  10/.)  for  use  and  occupation,  may 
be  brought  in  tbe  Court  of  Requests  in  that  city, 
if  tbe  eanae  of  notion  arise  within  ita  jurisdiction. 
A»m  T.  DaUimon,  3  D.  &  R.  51. 
^  A  person  who  has  only  a  counting-house  in  tbe 
oty  of  London,  and  resides  in  Surrey,  is  not  within 
the  meaning  of  the  39  &  40  Geo.  3,  c  104.  Kern- 
<ef<  V.  Wett,  5  D.  &  R.  696. 

It  seems  that  the  delivery  of  goods,  ordered  by  a 
party  who  lealdee  at  a  distance,  at  a  waggon  or 
coach-office,  appointed  by  him,  to  be  conveyed  in 
tbe  manner  he  dictates,  is  not  such  a  constructive 
delivery  and  completion  of  the  contract,  as  will  take 
the  debt  thereby  contracted  out  of  the  jurisdiction 
of  the  Court  of  Requests  wherein  the  buyer  resides. 
Btnnett  v.  Skrajmelt,  5  Law  J.  K.B.  103. 

(B)  Jddowbmt. 

A  writ  of  false  judgment  does  not  lie  to  the  Court 
of  Common  Fleas  from  a  court  of  conscience ;  when, 
therefore,  such  a  writ  was  brought  under  the  South- 
wvk  Court  of  Requesta  Acts,  46  Geo.  3,  c.  87,  and 
4  Geo.  4,  0. 123,  the  former  court  directed  it  to  be 
sent  back  by  a  writ  of  procedendo,  Scott  v.  Bye,  3 
Law  J.  C.P.  30,  a.  c. «  Bing.  344,  s.  c.  9  B.  Mo.  649. 

A  writ  of  aecedoM  ad  curiam  does  not  lie  to  the 
Court  of  Common  Pleas  from  the  Sheffield  Court  of 


Requests.  TingU  v.  Boston,  3  Law  J.  C.P.  100, 
8.  c.  S  Bing.  463,  s.  c.  10  B.  Mo.  171  :  s.  P.  Batet 
V.  Turner,  3  Law  J.  C.P.  57,  s.  c.  10  B.  Mo.  3«. 

There  is  nothing  conclusive  in  a  judgment  of  a 
courl  for  the  recovery  of  debts  under  40f. ;  and 
proof  that  tbe  plaintiff  sued  there  for  the  debt  he  now 
seeks  to  recover,  and  that  his  complaint  was  dis« 
missed  on  merits — is  proper  for  the  consideration  of 
the  jury.  Barnes  v.  WitiMer, «  C.  fie  P.  345.  [Abbott! 

(C)  Costs. 

The  plaintiff  having  sued  the  defendant  for  til. 
lOf.,  for  work  and  labour,  the  latter  pleaded  a  set-off 
amounting  to  16/.  iJS«.  llcf.,  but  refused  to  give  the 
plaintiff  the  particulars  until  after  the  commence- 
ment of  the  action  :  Held,  that  the  defendant  was 
not  entitled  to  enter  a  suggestion  on  the  roll  to  de- 
prive the  plaintiff  of  his  costs,  under  the  Bath  Court 
of  Requests  Act,  45  Geo.  3,  c«  67,  although  a  ver- 
dict was  found  for  the  latter  lor  leas  than  10/.,  and 
snbjeet  to  an  application  by  the  defendant  as  to  the 
disallowanoe  of  costs.  Cattle  v,  Longman,  3  Law  J. 
C.P.  €6. 

The  Ifiddleaez  Coortof  Requests  Act,  23  Geo.  f , 
c.  33,  s.  19,  extends  to  eases  in  which  the  plaintiff's 
demand,  though  originally  exceeding  40f.,  had  been 
reduced  below  that  sum  by  payments  on  account 
before  the  commencement  of^  the  action ;  and,  in 
aoch  cases,  tbe  defendant  is  entitled  to  enter  a  sug- 
gestion on  the  roll  to  obtain  double  costs.  Chad' 
wiek  V.  Bunninf;,  4  Law  J.  K.B.  323,  s.  c.  5  B.  & 
C.  53S,  8.  e.  8  D.  &  R.  155. 

Tbe  plaintiff  proved  a  debt  of  f6/.  The  defendant 
had  pleaded  the  Statute  of  LimiUtions.  To  take 
tbe  oase  out  of  that  statute,  tbe  plaintiff  put  in  evi- 
denee  a  letter  from  the  defendant,  in  which  he 
stated  that  be  did  not  owe  more  than  3/.;  for  which 
turn  the  jury  gave  a  verdict.  The  Court  allowed  a 
suggestion  to  be  entered  on  tbe  roll,  under  the  Lon- 
don Court  of  Conscience  Act,  in  order  to  deprive 
the  plaintiff  of  hia  eoets.  ^utddick  v.  Bennett,  4 
Law  J.  K.B.  38,  s.  c.  4  B.  &  B.  769,  a.  c.  7  D.  & 
R.  329. 

Tbe  defendant  having  pleaded  a  tender  as  to  part, 
which  he  paid  into  court,  and  non  assumpsit  as  to 
tbe  residne,  and  the  plaintiff  having  taken  the  money 
out  of  court,  proceeded  to  trial ;  and  the  plea  of 
tender  wae  found  for  the  defendant,  and  the  balance 
proved  on  tbe  non  assumpsit  was  under  40s.  •:  Held, 
that  the  defendant  could  not  enter  a  suggestion  on 
the  roll,  to  deprive  the  plaintiff  of  his  costs,  under 
the  London  Court  of  Requests  Act,  39  fie  40  Geo. 
3,  c.  104.  WaisteU  v.  Atkinson,  4  Law  J.  C.P.  40, 
s.  c.  3  Bing.  289. 

A  party  seeking  to  deprive  a  plaintiff  of  his  costs 
under  a  Court  of  Reouests  Act,  must  do  it  promptly  j 
therefore,  where  a  defendant,  who  might  have  applied 
in  Easter  term,  deferred  his  application  until  Trinity 
term, — ^it  was  holden,  that  he  came  too  late,  ffip- 
pesley  r.  Laying,  4  B.  &  C.  863,  s.  c.  7  D.  Sc  R.  265. 

The  oflSce  of  Register  and  Clerk  of  a  Court  of 
Requeirts  is  not  within  the  meaning  of  the  9  Ann. 
c.  20,  s.  5,  so  that  although  the  defendant  has  judg- 
ment in  his  favour  on  an  information  in  the  nature 
of  a  quo  warranto,  he  is  not  entitled  to  his  costs.' 
H«  V.  Hall,  1  Law  J.  K.B.  88,8.c.  1  B.  fit  C.  237, 
8.  c.  2  D.  fie  R.  341. 

Where  an  action  was  brought  in  the  Court  of 
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King's  Bench  for  money  bad  and  reoeired,  against 
the  receiver  of  an  estate,  to  recover  monej  received 
bj  him  for  rent,  fur  the  purpose  of  trying  the  title 
to  the  estate  :  it  was  held  to  be  within  the  meaning 
of  the  London  Court  of  Conscience  Act,  (39  &  40 
Geo.  3,  c  104,  a.  IS)  ;and  that  although  the  plaintiff 
recovered  less  than  bL,  he  was  entitled  to  costs. 
Drew  V.  FUteher,  1  B.  &  C.  283. 

It  is  no  longer  obligatory  on  a  plaintiff  to  resort 
to  the  Southwark  Court  of  Requests  for  a  debt  un- 
der 5/.,  the  defendant  residing  within  the  jurisdiction 
of  the  Court ;  the  act  which  deprived  the  plaintiff  of 
costs  in  such  a  case,  (46  Geo.  3,  c  87,)  has  been 
repealed — (4  Geo.  4,  c.  124).  Hotbiturnv,  Clowter, 

5  Law  J.  K.B.  193. 

(D)  Fees. 

It  seems  tliat  the  Prothonotary  of  the  Court  of 
Requeats,  Wbitecbapol,  is  not  authorised  in  reoeir- 
ing  of  a  plaintiff  suitor,  at  one  payment,  all  the  fee 
necessary  to  bring  his  cause  to  issue,  before  the  suit 
is  at  issue.  But  the  Court  will  not  dismis  tbe  Pro- 
thonotary of  the  Court  of  Requests,  for  receiving  of 
a  suitor,  at  one  payment,  all  the  fees  neoessary  to 
bring  his  cause  to  issue,  before  tbe  cause  is  at  issue, 
though  it  is  a  high  misprision.     Jn  rt  FarwuTp  3  D. 

6  R.  602. 


RESCUE. 


The  taking  of  gunpowder,  seised  under  the  aet, 
12  Geo.  3,  c.  61,  out  of  the  legal  custody  of  those 
who  have  made  the  seizure,  although  there  be  no 
actual  breach  of  the  peace  committed,  is  sufficient  to 
sustain  an  indictment  for  a  rescue.  R»x  v.  B«ii- 
champ,  5  Law  J.  M.C.  66, 


RETAINER. 
[See  Evidence,  and  Executob  and  Administra- 

TOR.] 

Th6  devisee  of  real  estate,  being  the  cutui  qit§ 
trtut  of  a  bond,  in  which  the  devisee  is  obligor,  may 
retain,  out  of  the  real  estate  devised  to  him,  tbe 
smount  of  bis  specialty  debt  against  the  other  spe- 
cialty creditors.  LtHme*  v.  Stotherd,  1  Law  J.  Chanc 
220,  s.  0.  1  S,  6c  S.  458. 


REVENUE  LAWS. 

The  revenue  laws  of  a  foreign  ooontry  are  not 
available  in  a  British  court.  Jameg  v.  Catluncood, 
3  D.  &  R.  190. 

The  provisions  contained  in  the  27  Geo.  3,  o.  13, 
s.  3,  do  not  apply  to  temporarv  allowances  on  fo- 
reign wines;  but  by  the  27  Oeo.  3.  c.  31,  such 
temporary  allowances  may  be  claimed,  although  the 
wines  were  exported  more  than  three  years  afler 
importation,     ^9^hitmort  v.  PapiUon,  2  Chit.  628. 

Candles  one-eighth  made  are  within  tbe  meaning 
of  the  statute  11  Geo.  1,  o.  30,  s.  30. 

A  condemnation  of  goods  seised  by  the  officers  of 
tbe  Customs,  snd  condemned  for  want  of  claim,  was 
set  aside,  with  liberty  to  the  defendant  to  enter  and 


perfect  his  claim  thereto,  upon  payment  of  dieeoiU 
occasioned  to  the  Crown  by  proceeding  to  condeD* 
nation.  The  Attorney  General  v.  CuUen,  8  Price, 
668. 

When  the  same  penalty  is  applicabk,  it  is  to  im- 
material distinction  whether  the  goods  an  probiVitid 
absolutely  or  sub  modo*  Rex  v.  Wkitaker,  1  Hig.  151 

Condemnation  for  breach  of  revenae  laws  hj  ex* 
portatioo  of  logtrood  from  Jamaica,  though  dooibtd 
and  used  ss  dunnage.  Reward,  SeUang,  i  Jkk 
265. 

Revenue  cases  are  usually  transmitted  in  a  raj 
incommodious  form  from  the  Vice  Admiraltjcotni. 
Generous,  2  Dods.  322. 


REVERSION  AND  REVERSIONER. 


A  reversion  after  an  estate  for  life,  is  a«(i  k 
tbe  payment  of  specialty  debts,  and  isunediitilf 
saleable.     TyndaU  ▼.  Wetrre,  1  Ja&  211 

An  estate  sold  in  tbe  Master's  offies,  maj  be  pv- 
chased  by  the  reversioner.  WiUitm  v.  inr* 
borough,  1  Turn.  76. 

A  deed  is  indispensably  neoesssiy  to  pM  tb 
reversion  of  a  tenancy  from  year  to  yen,  JM9 
V.  Wade,  M'CleL  66^ 

Palling  down  an  old  partjr  wall,  aBdbirik%Mi 
longer  and  higher,  the  sobratoted  wall  «acni»i{ 
but  the  htmAth  of  half  a  briek,  isyet,  if  pMit«f 
law,  an  injury  of  saeh  a  pennanest  aatan  Mti 
give  a  fight  of  action  to  the  revefNOser.  HirAy 
▼.  Hmrrison,  5  Law  J.  K.B.  249. 

Queere,  Wbethar,  in  action  for  as  iojvftom 
reversionaiy  interest  of  the  plsintiff,  aMsaacf  «■ 
be  proved  orally,  where  it  appears  that  the  )/Mm 
ars  in  the  possesnon  of  a-^tenant  wbo  holdi^^ 
under  a  written  agreement  which  im  not  pndodi 
Strother  v.  Borr,  6  Law  J.  &P.  246,  s.  0. 5Bii{' 
136,  s.  0.  2  M.  &  P.  207. 


REVIEW. 
Principles  on  which  a  comsnssioa  of  icnsv  * 
granted  or  refused.  Dew  v.  Clark,  6  lew  h  Ch*- 
180. 


REVIVOR.  BILL  OF. 
[See  Practice,  en  Equity.] 


RIGHT,  WRIT  OF. 
The  sutute  24  Geo.  2.  c.  46,  s.  3,  eaactt,  tWia 
a  writ  of  right  the  demandant  shall  *»jS^j\r 
tenant's  essoign  to  the  third  return,    -l^?^ 
where,  in  such  an  action,  the  demandtni  adjoww" 
the  essoign  to  the  second  instead  of  tbe  lAirrfnun, 
and  a  rule  was  enured  with  the  clerk  of  t*"***^ 
that,  unless  the  demandant  adjourned  it  to^*"*7. 
return,  a  turn  pros,  would  be  entered  by  «|Jj"'VJ 
and  a  its  recipiatur  was  afterwards  ^n****'  T! 
judgment  of  nonpros,  signed  by  the  I«"f  J 'J" 
writ  of  grand  ca^e  was  issued  by  the  d^mttjut 
after  the  time  of  signing  judgment :  The  ^un  "- 
it  irregular,  and  ordered  it  to  be  set  aside.  JU^ 
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iem. ;  Bewly,  ten,,  6  Law  J.  C.P.  1,  i.e.  1  M.  & 
P.J. 

After  an  amendment  had  been  made  under  a 
judge's  order,  the  Coart  discharged  the  order,  npon 
the  groand  ibat  the  amendment  was  too  material  to 
be  sanctioned  in  a  writ  of  right.  Tooth  ▼.  Boddhig' 
ton,  1  Biog.  308,  a.  c.  8  B.  Mo.  42. 

A  writ  of  summons  may  be  made  conformable  to 
tbe  writ  of  entry,  although  five  returns  have  elapsed 
from  the  teste  of  the  former  writ  Anon.  5  Law  J. 
C.P.  f . 

The  Frothonotary  may  allow  costs  on  an  inter^ 
locator^  proceeding  in  a  real  action ;  for  instance,  a 
writ  of  entry.  Denman  ▼.  Bull,  3  Law  J.  C.P.  55, 
B.  c  2  Bing.  387. 

'ihe  Court  will  not  grant  a  trial  at  bar  in  a  writ 
of  right,  although  tbe  cause  embraces  questions  aa 
to  f  aloe  and  difficulty,  unless  the  specific  difficulties 
be  presented  to  them  at  the  time  of  the  application. 
AngeU  ▼.  AngoU,  4  Law  J.  C.P.  116,  s.  €.  S  Bing. 
S17. 

The  Coort  will  not  suffer  a  writ  of  right  to  be 
tried  in  an  iasaable  term,  in  tbe  absence  of  an  affi- 
darit,  stating  special  circumstances.  Tooth  r.  Bag' 
wtU,  S  C.  &  P.  187. 

To  tbe  precept  for  summoning  four  knights  to 
eleet  a  grand  assise  in  a  writ  of  right,  tbe  sheriff 
letansd  that  he  had  aummoned  four  lawful  knights 
of  bis  county  ;  to  wit,  E  P,  esq.,  D  S,  esq.,  S  H, 
esq.,  snd  T  A,  esq. :  Held,  that  such  return  was  not 
trarersable,  although  it  was  objected  that  they  w4re 
not  lawful  koighta ;  they  may  be  challenged  before 
tbey  are  sworn,  and  aueh  challenge  may  be  de- 
murred to  after  it  ia  entered  on  tbe  record.  AngtU 
▼.  AngiU,  4  Law  J.  C.P.  109,  s.  c.  3  Bing.  393,  s.  e. 
JC&P.  187. 

Where,  inn  writ  of  right,  one  of  the  knights,  who 
bad  besn  duly  summoned,  was  sworn  by  his  mediosJ 
adriser  to  be  so  ill  that  he  could  not  attend,  and 
that  it  was  not  likely  he  could  do  so  for  some  time, 
the  Court  ordered  his  name  to  be  discharged  from 
the  panel,  and  that  another  venire  sbould  be  issued, 
commanding  tbe  sheriff  to  summon  a  new  knigbt 
in  bia  stead,  and  a  habeai  corpora  granted  to  compel 
the  attendance  of  the  three  other  knigbta  and  twelve 
lecognitorsy  as  fonning  tbe  grand  assize.  Tooth  y. 
Bagwell,  4  Law  J.  CP.  83,  s.  c.  3  Biog.  373,  s.  c* 
«C.&P.  187. 

Although  in  a  writ  of  right,  tbe  tenant  tender  the 
demi-mark  before  trial,  he  must  begin  by  proving 
his  own  title ;  and  cannot  firat  call  on  the  deman- 
dant to  shew  the  seisin  of  his  ancebtor. 

On  a  writ  of  right,  the  demi-mark  may  be  ten« 
dered,  either  at  tbe  joining  of  tbe  mise,  or  at  the 
awearing  of  the  grand  assiace ;  and  if  it  has  been 
done  at  the  former,  it  is  too  late  at  the  time  of  trial 
for  the  demandant  to  take  the  objection.  Tooth  r« 
BogwtU,  4  Law  J.  C.P.  174.  s.  c.  «  C.  &  P.  «71. 

Writ  of  entry  sur  abatement  of  the  six  meesuages, 
aix  mills,  &c.  Plea,  that  R  S  devised  the  said 
messuages,  mills,  &c.,  and  parcel  of  the  land,  to  T, 
who  devised  them  to  S.  wife  of  B  D  C,  wbo  levied 
a  fine  to  the  tenant.  The  plea  concluded  with  a 
Terification,  and  a  prayer  of  the  messuages,  &c., 
and  land  in  the  count,  llie  fine  aet  out  in  tbe  plea 
deacribed  tbe  premises  as  four  messuages,  one  cloth 
mill,  &C.  i  ana  the  statement  of  tbe  fine  ended  with 
a  prout  pattt  per  reeordum : 


Held,  that  the  plea  was  not  double ; 

That  the  prayer  of  judgment  for  the  messuages 
and  land  in  the  count  did  not  vitiate  tlie  plea,  not- 
witbatanding  tbe  commencement  of  the  plea  applied 
only  to  the  messuages  and  parcel  of  tlie  land  ; 

That  it  was  not  necessary  for  tbe  plea  to  conclude 
with  a  prout  patet,  that  allegation  being  introduced 
before  the  conclusion  ;  and 

That  tbe  premises  in  the  fine  were  sufficiently 
identified  with  those  in  the  introductory  part  of  the 
plea.  RowUm  t.  Lutty,  6  Law  J.  CP.  39,  a.  c.  4 
Bing.  499,  a.  c.  1  M.  &  P.  10». 


RIOT  AND  RIOT  ACT. 

An  information  lies  against  all  peraons  who  STen 
countenance  a  riot.    Rtx  ▼•  Hunt,  1  Ken.  108. 

A  plaintiff,  wbo  has  obtained  a  yerdict  in  an  ac- 
tion on  the  Riot  Act,  1  Geo.  1,  c.  5,  ia  entitled  to 
costs.  Witham  ▼.  Hill,  t  Ken.  474,  s.  c.  2  Wils. 
91. 


RIVER. 
[See  BaiDOB,  Fishery,  Nuisance,  and  Watek- 

OOITRSE.] 

An  embankment  had  been  made  across  a  creek 
into  which  the  sea  flowed,  and  a  rpad  had  ex- 
isted along  it  so  far  back  that  no  one  could  tell 
whether  there  had  been  a  public  navigation  in  the 
oreek  or  not:  Tbe  Court  held,  that,  in  favour  of 
existing  rights,  tbey  would  presume,  that  the  navi- 
gation (if  there  ever  had  been  any)  had  been 
legally  extinguiabed,  which,  the^  said,  might  hap- 
pen in  four  ways — by  act  of  parliament ;  by  a  writ 
of  ad  quod  damnum,  and  inqoiaition  thereon ;  by 
the  commissioners  of  sewers ;  or,  by  natural  causes, 
as  tbe  receding  of  the  sea,  or  the  accumulation  of 
silt,  &c.    Reg  T.  Montague,  4  Law  J.  K.B.  21 ,  s.  c 

4  B.  &  C.  598,  8.  c.  6  D.  &  R.  616. 

Semble,  That  the  trustees  of  a  river  which  has 
been  made  navigable  by  act  of  parliament,  are  not 
to  be  considered  aa  occupiers  of  the  soil  of  that 
river,  unless  it  has  been  specifically  vested  in  them 
by  that  act.  Res  v.  the  Truttees  of  the  river  Weaver, 

5  Law  J.  M.C.  lOS,  si  c.  7  B.  &  C.  70. 


ROBBBIRY. 


X 


To  obtain  a  man's  money  by  intimidating  him  j. 
with  a  threat  of  an  acouaation  of  an  unnatural  crime^T 
is  robbery,  whether  the  prosecutor  be  guilty  of  the  \ 
crime  or  not.   Rex  v.  Gardner,  1  C.  &  P.  479.  [Lit-  ^ 
tledale]  .^^ 

In  order  to  render  a  party  guilty  of  highway 
robbery,  the  force  used  must  he  either  before  or  at 
the  time  of  the  taking,  and  muat  be  of  auch  a  nature 
as  to  shew  that  it  was  intended  to  overpower  the 
party  robbed,  and  prevent  his  reaisting,  and  not 
merely  to  obtain  poMession  of  the  proper^  stolen. 
Regr.  Gnonl,  1  C.  &  P.  304.  TGarrow] 

If  a  gang  of  poachers  attack  a  gamekeeper  and 
leave  him  aenseless  on  the  ground,  and  one  of  them 
return  and  steal  his  money,  &&,  that  one  only  can 
be  convicted  of  tbe  robbery,  as  it  was  not  in  pur- 
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BQtnce  of  tnj  eonmoii  intmrt.  Rex  ▼.  Hawkhu,  5 
C.  at  P.  5W.  [Pwk] 

A  bad  Mt  wifM  in  which  game  wu  oaogbt ;  B, 
a  gamekeeper,  foand  them,  and  took  the  gsne  and 
wires  for  the  use  of  the  lord  of  the  manor ;  A  de- 
manded them  with  menacea,  and  B  gave  them  ap : 
The  jury  fonnd  that  A  acted  under  a  btrnd  Jidt  im- 
preBsion  that  the  game  and  wires  wer4  his  property : 
Held,  no  robbery.  Rtx  t.  Hall,  S  C.  &  P.  409. 
[B.  Vaoghan] 

A  stick  held  to  be  an  "  offiBUsiTe  weapon  within 
the  statute  7  Geo  9,  o.  SI/'  though  not  of  eztnor- 
dinary  size,  and  though  it  might  in  geoeral  be  used 
as  a  walking-stick.  Rex  ▼.  Johnion,  1  R.  &  R« 
C.C.R.  49«. 

[See  now,  4  Geo.  4,  e.  54,  s.  5,  which  repeals  the 
former  statute,  and  does  not  require  that  the  assault 
should  hare  been  made  with  any  weapon*  t  Law  J. 
Stat.  110.] 

Where  a  man  was  in  waiting  on  the  outside  of  a 
bouse  for  the  purpose  of  rsceiviag  stolen  goods  from 
his  confederate,  he  was  holden  to  be  a  prindpal. 
Bex  ▼.  Owen,  1  R.  &  M.  CCJL  96. 


ROGATIO  TESTIUM. 

[See  Will.] 


SALE. 
[See  Vbndoe  and  Purchaser.] 


SALE,  BILL  OP. 

A  ezeoutes  to  B  a  bill  of  mIs,  dated  the  tlth  of 
May,  by  which,  in  eonsideration  of  SbOL,  he  grants 
all  hia  goods,  chattels  and  effects  to  B  ;  and  in  it 
there  are,  a  cisfttse  stating  tbatt  symbolical  posseaaion 
had  been  deliTeied,  and  a  proviso,  that  the  in- 
strument shall  be  roid,  if  A  pays  the  950/.  to  B 
on  or  before  the  29th  of  September  following :  A 
remaina  in  the  riaible  possession  of  the  property 
till  his  death,  on  the  30th  of  September:  Held,  that 
the  bill  of  sale  was  void  as  againat  the  creditors  of 

A.  ▼.  Cramphorne,  3  Lsw  J.  Chanc.  S23,  s.  c. 

()  Law  J.  Chanc.  91. 


SALVAGE. 

A  rescue  from  mutineers,  does  not  eubjeot  the 
siiip  to  saWage.    Gwtmor  Raffles,  t  Dods.  1^ 

Halngo  is  not  payable  to  a  king's  ship  for  rescu- 
ing a  convict  veaael  from  the  possession  of  the  con- 
victs  and  mntiaoui  soldieis  on  board.  Fraeteit  and 
KU%a,  tUod:  116. 

A  Tsssel  which  was  the  propevty  of  an  allied 
sovereign,  re-captured  from  the  enemy,  was  restoreli^ 
frfo  from  lalyage  and  expense.  Alexander,  t  Dods. 
37. 

Stipulation  by  treaty,  "that  free  ships  should 
wttke  free  goods,"  does  not  warrant  such  a  certain 
coaoluslon,  "  that  oaemios'  sliips  shoald  maksjene* 


mies*  goods,"  as  to  induce  die  Courtto  deem nhtgv 
for  the  re-capture  of  property,  otherwise  aeatnliOi 
board  British  ships.    Cyptet,  t  Bods.  299. 

Where  a  British  yeaau  was  captured  by  an  Ane- 
rican  priTateer,  and  re-captured  by  the  (bnner,  on 
giving  or  undertaking  to  pay  a  eertaiD  ram  of  nooej, 
the  Court  ordered  salvage  to  be  given  to  tke  OMttr 
of  the  ebip.    London ,  S  I>ods.  74. 

Although  the  enemy  had  given  salraj^,  yet  tis 
Court  df  Admiralty  gave  the  crew  a  remoBentioa, 
for  their  exertions  in  bringing  home  tke  veanliid 
caiigo.    Sir  Peter,  t  Dods.  73. 

Where  part  of  a  crew  belonging  to  t  Yenel,  goa 
board  a  ship  found  in  distress,  and  biiag  bar  oio 
harbour,  they  have  no  exclusive  claim  totbeidTip 
doe  for' her  preservation ;  and  therefore  the  oti«t 
part  of  the  crew,  which  remained  in  tbeir  on  nh 
sel,  if  equallv  ready  to  go,  are  entitled  to  tbenm 
reward  as  it  they  had  actually  gone.  M^mm,  t 
Dod9.1«S. 

Definition  of  a  saloor,  as  distingaisbable  fnmihe 
crew  of  a  vessel.    Neptune,  1  Hag.  fS6, 

The  notion  ^at  sal  von  impair  their  dfle  toTen- 
neration  by  quitctng  the  sbip,  is  ill-feaaded.  Bit 
nora  Charlottd,  1  Hag.  156. 

By  the  law  of  England,  king'a  ships  are  enthM 
to  a  salvage  remanention  for  aerrieee  lealendb 
merchant  vessels  in  distress.    Ann,  1  Ha^p.  1 50. 

lite  East  India  Company  are  not  exempt  fion lis 
payment  of  salvago  to  a  ship  ni  their eapiof if* 
services  rendered  to  a  ship  beleaging  to  th«k 
Waterloo,  Bireh,  9  Dods.  433. 

The  Court  of  Admiralty  has  no  powerof  ram"^ 
ntin^  the  mere  preservation  of  life.  Aid,  1  Hi^- A 

Principle  of  remuneration  in  salvage  cisea  M^ 
Ann,l  Hag.  158. 

In  a  case  which  is  not  preoiMly  aeaaeofdim 
but  is  as  neatly  so  as  possible,  the  Court  wiS  ff^ 
ss  large  a  remonemtion  as  it  would  do  if  itfaid  bett 
a  case  of  dereKct.     EUiotta,  t  Dods.  75.     , 

Additional  remoneretion  allowed  foreffBeH**^ 
rage  servicee  Iry  a  steam^boat   Haibr.  1  Hig**^ 

The  act  1  &  2  Geo.  4,  c.  75,  was  made  fa*« 
benefit  of  salvon  alone,  and  therefore  tbe  ««» 
"  other  reasonable  charges  and  expeaaee,"  ^  •-  ^ 
are  limited  to  OzpOnses  directly  arieing  opoitM 
property  necessary  for  the  payment  ^^^^'^J^ 
and  not  to  all  acts  of  salvage  or  senriom  tvsAttn  v 
the  cargo     Jonge  JVteo/w,  1  Hag.  JOl. 

Decree,  under  1  &  «  Geo.  4,  c  75,  fc  »  " 
sell  so  mnch  of  the  cargo  of  a  vessel,  ds^  ir«i  * 
would  suffice  to  defray  the  proportion  of  i  "■  ' 
1(KM.  to  be  paid  to  the  reeve  of  a  lord  of  •  •"«» 
(who  had  Uken  possession  of  a  wreok  rtrtM" 
within  the  manor,  and  left  dry  at  k)fr  water,  •■" 
had  depoeited  the  cargo  in  his  own  warehooit,®- 
der  the  control  of  the  officers  of  the  CustomsttdJ* 
cise,)  and  the  expenses  on  all  »***•  *''5I??^ 
the  cargo :  the  said  expenees  being  leftrred  » t" 
register  and  merebanta  to  report  thereon. 

A  reference  to  the  registrar  and  merchaajwf* 

further  report  df  the  expenses  of  sale,  and  ow» 
charges  and  expenses,  incurred  anbeeqa^^t  tt* 
firatreport,  directed  by  ibesunogate  and  aoto6j«»» 
to.    Atigtista  or  Eugenie,  1  Flag.  21. 
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SAttPLE. 

[S«e  COHTKACT.] 


SAVING  BANK. 

A  earing  bank  had  been  established  hy  the  de- 
fendant, conaiating  of  130  members,  each  of  whom 
pftid  a  weekly  subecription.  The  deposits  were 
weekly  dUposad  of  by  way  of  letter^.  The  defen- 
dant absconded  after  receiving  from  the  subscribers 
iheir  deposits.  Held,  not  to  be  "  an  agency"  or 
"  keeping  for  safis  custody ,"  within  the  5f  Geo.  3^ 
Q.  65.  The  indictment  charged  the  prisoner  with 
embessling  the  total  amount  paid  in  by  the  pro- 
secntriZy  whereas  it  appeared  that  she  never  had 
more  than  one  weekly  payment  in  her  hands  at  a 
time :  Held,  a  fatal  variance.  Box  ▼•  MataUf  1  D.  & 
R.  N.P.C.  ««. 


SCHEDULE. 
[See  Insolvent,  and  Pebjury.] 

Where  a  schedule  written  on  paper  was  returned, 
with  a  commission  of  partition,  the  plaintiff's  derk 
in  court  vms  allowed  to  engross  it  on  parchment, 
aod  to  file  the  engrosament  with  ihe  return.  Jojics 
V.  Totty,  2  S.  &  S.  219.. 


SCHOOL-MASTER. 

A  child  at  school,  for  whom  payment  had  been 
SMde  quarterly,  was  sent  home  for  illness  four  days 
after  the  commencement  of  a  quarter,  and  did  not 
retom :  Held,  that  the  master  was  entitled  tp  a 
whole  quarter's  schooling,  although  there. waa  no 
eipreas  contract  for  a  quarter'a  notice  or  a  quarter's 
VJi  and  nlthoi^  the  school  was  a  day-achool,  at 
which  the  child  was  the  only  hoarder*  CoUius  ▼• 
Prist,  6  Law  J.  C.P.  244,  s.  c.  5  Bing.  15S. 


SCIRE  FACIAS. 
[See  Bail.] 

"Where  an  elegit  ia  not  awarded  within  a  year  and 
i^day  af^r judgment  haa  been  obtained,  a.fctrf/eciai 
iaaeceasaiy,     liutlawi  v.  NetaJtam,  2  Chit.  384. 

A  ieir0  JkciM  cannot  be  excepted  to,  in  the  ab- 
■nce  of  the  summons  which  containa  the  inregula* 
rities  complained  of.  JIfeco  r.  WkUing,!  Ken.  373. 

In  an  action  of  debt  on  bond  conditioned  for  the 
performance  of  covenants,  and  payment  of  costs  an. 
Chancery,  the  defendant,  after  suffering  judroent 
W  deiault,  filed  a  bill  for  an  ini  unction :  Held,  that 
although  the  plainUffa  delayed  executing  a  writ  of 
inquiry  more  than  a  year  after  interlocutoiy  judg- 
Bnit  was  signed,  it  was  not  neceasary  to  revive 
■ich  judgment  by  seirtfacioM  before  execution,  as 
the  defendant,  by  filing  the  injunction,  had  endea- 
voured to  occasion  delay  to  the  plaintiff.  Powit  v. 
Poaw,  6  B.  aio.  517. 

Where  a  Sunday  is  an  intermediate  day  on  a  rule 
^  tppear  to  a  icirefacioi  quur€  txaeutientm  non,  it  is 
^^  to  be  reckoned  as  one  of  the  foor  days  which 


the  plaintiff  in  error  is  entitled  to  have.    Goodwin 
V.  Lvgar,  6  M.  &  S.  138. 

To  a  writ  of  $ein  faeiai,  against  terre-tenants, 
the  partiea  sned'oannot  plead  in  abatement,  that 
another  waa  tarte-tenant  Hmll  v.  Woodofek,  %  Ken. 
19,  s.  c.  1  Burr.  359. 

A  declaration  in  feir«/«cicf  on  a  recognisanee  of 
bail,  by  assignees  of  the  original  plaintiff  become 
bankrupt,  only  stated  their  having  been  -chosen  as- 
signees, and  that  on  btkalf  of  plaintif  as  m$tignees 
t^omaid  ifo.  .-—On  demurrer  it  waa  holden,  tliat 
having  pleaded  over,  the  defendants  could  not  avail 
themselves  of  the  objeetion  that  no  title  in  the 
plaintiff's  assignment  was  shewn.  But  if  the  decla- 
ration had  been  demurred  to  apeeially,  it  would 
have  been  bad.  Flotchtr  v.  Pogton,  3  B.  &  C.  I9t, 
a.  c.  5  D.  &  R.  1. 

To  a  tcirt  facias  on  a  judgment,  the  Court  will 
not  Buffer  the  defendant  to  plead — let,  payment ;  2d , 
that  the  judgment  was  fraudulent ;  and,  laaUv,  that 
the  judffment  was  on  a  warrant  of  attomev  naudu- 
lently  ootained ;  aince  be  muat  elect  which  plea  he 
will  avail  himself  of.  Shaw  v.  AlvauUyt  f  Bing.  3t5, 
s.  c.  9  B.  Mo.  694. 

To  a  Ktrefaciat,  on  a  forfeited  recognisance  for  a 
breach  of  the  peace,  the  defendant  may  plead  he  haa 
not  been  guilty  of  the  aasaulta.  But  if  the  evidence 
proves  that  he  has  committed  them,  verdict  will  be 
given  for  the  Crown.  Rot  v.  Wiblin,  f  C  &  P.  10. 
[Abbott] 


SEA  SHORE. 

A  commission  issued  out  of  Cbaneery,  to  inquire 
whether  certain  lands  on  the  sea  shore  in  the  de* 
fondant's  manim  .of  North  Gotee,  in  the  county  of 
Lincoln,  were  the  property  of  the  Crown.  The 
inquisition  found,  that  4ii3  acres  of  land  were  in 
timsa  past  covered  with  the  sea,  bat  are  now,  and 
have  been  for  several  years  past,  not  covered  by  the 
sea  except  at  high  tides.  The  plea  was,  diat  this 
land,  Irsin  time  immemorial,  by  the  imperoepttble 
aceretioD  of  sand  and  soil,  being  gtadnalJy  in  pro- 
cess of  time  deposited  by  tha  flux  and  rsfloz  of  the 
wnvea  of  the  sea  againat  the  ^xtveaoity  of  the  de« 
meane  lands  of  the  manor,  had  settled  and  beeome 
parcel  of  the  manor  :  upon  which  issue  was  taken, 
rhe  evidsBMe  was,  that  at  the  end  of  a  mondi  no 
increase  eould  be  perceived,  but  that  in  the  course  of 
26  or  27  yeara,  according  to  one  witness,  the  land 
had  inoreased',  on  an  average,  about  five  yards  in 
each  year ;  and  had,  according  to  another  witness, 
gathered  a  quarter  of  a  mile  in  breadth  in  the  couise 
of  55  or  56  years :  The  Court  held,  that  thia  evi* 
dense  supported  the  plea,  and  the  defendant  had  a 
verdict.  Box  v.  Lord  Yarborough^  8  Law  J.  K.B. 
215,  s.  e.  3  B  &.  C.  91,  s.e.  4  &.  &  R.  693. 

By  deed  of  lease  and  release  in  177S,  tlie  i 
lord  of  the  manor  bargained  and  aold  to  A  all  those 
sea-grounda,  oyater-lavinga,  shoras  and  fisheries, 
caU^  &e.,  to  extend  from  the  south  at  kiw-watec 
mark,  and  to  the  north  at  high-water  mark,  about 
800  acres,  with  liberty  to  A  and  hia  heira  for  ever 
to  fish,  dredge,  and  lay  oyaters  thereon,  and  carry 
away  the  same ;  aaving  to  the  grantor  and  hta  heira 
all  fiah  royal,  and  all  wrecks  of  the  sea,  flottam, 
jotiam  and  lagan,  within  the  said  manors,  and  all 
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other  manorial  righti.  After  the  making  of  the 
deed,  the  aea  had  imporceptiblr  and  gradoallj  en- 
croached upon  the  land,  and  conaeqoentljr  the 
high  and  low-water  mark  had  varied  in  the  aamo 
degree:  Held,  that  ao  much  of  the  aoil  of  the  shore, 
as  from  time  to  time  laj  between  high  and  low- 
water  mark,  paaaed  to  the  grantee.  Serttttan  v, 
Brmtm,  4  B.  &  C.  485,  8.  o.  6  D.  &  R.  536. 

Where  the  aea  shore  is  encroaching,  the  owner 
of  one  part  of  the  land  may  protect  himself  by 
raising  a  sufficient  defence,  though  the  effect  of  that 
may  be  to  render  it  more  necessary  for  his  neigh- 
bour to  do  the  same  by  reason  of  its  increasing  the 
force  of  the  water  in  that  direction.  Ace  y.  th§ 
X^mmiuioturs  of  Sewers  JW  Bogner,  6  Law  J.  K.B. 
358. 


SEA  WALLS. 
[See  Corporation.] 


SEAS. 

[See  Navigation  Laws.] 

In  the  time  of  peace,  the  right  of  visitation  and 
aearoh  on  the  high  aeas  does  not  exist.  L$  Louis, 
9Dods.243. 


SEDUCTION. 

An  action  for  aeduetion  cennot  be  supported, 
nnleas  the  daughter  be  the  fmther'a  servant ;  although 
he  receive  part  of  her  wages,  and  she  is  under  age, 
yet  if  she  be  not  his  servant,  he  cannot  maintain  the 
action.     Carr  v.  Clarhg,  S  Chit.  260. 

It  is  no  legal  objection  to  an  action  ibr  the  seduc- 
tion of  a  female  servant,  that  she  is  a  married  woman. 
Harper  v.  Lic/;Kn,  6  Law  J.  K.B.  S3,  si  e.  7  B.  & 
C.  387,  s.  o.  1  M.  &  R.  t66. 

In  an  action  lor  seducing  the  plaintiff's  niece  and 
servant,  proof  that  ahe  occasionally  assisted  in  the 
household  work  is  sutBoient  to  constitute  the  rela- 
tion of  master  and  servant,  and  is  not  rebutted  bv 
the  fact  of  her  having,  when  of  age,  500^.  which  is 
applicable  to  her  support  during  her  minority :  Held 
also,  that  the  proof  or  loss  of  service  was  established, 
by  shewing,  that,  after  the  giri's  abandonment,  she 
was  in  such  a  atate  of  mind  that  she  could  not  be 
left,  from  an  apprehension  that  she  might  injure  her 
person.  Manvell  v.  Thonuan,  S  C  &  P.  363.  [Abbott] 

In  an  action  of  seduction,  witnesses  cannot  be 
examined  on  the  part  of  the  plaintiff  as  to  the  general 

Sood  character  of  the  daughter  on  the  point  of  mo- 
esty,  except  in  answer  to  evidence  advanced  on  the 
other  side,  impeaching  her  chastity.  Bate  v.  Hiil, 
1  C.  &  P.  100.  [Park] 

In  an  action  for  seducing  the  plaintiff's  daughter, 
three  persons  swore  that  they  had  bad  criminal  con- 
nexion with  her,  and  the  jury  found  a  verdict  for 
thr  plaintiff  for  Is.  only, — the  Court  refused  to  grant 
a  new  trial,  although  the  testimony  of  those  persons 
was  contradicted  by  affidarit  Simpson  v.  Dickens, 
t^  Law  J.  C.P.  109. 


SEQUESTRATION  AND  SEQUESTRATOR. 

The  Court  will  giant  a  sequestntioo  igtiut  i 
party  in  custody,  for  a  cootempt  in  not  prodoeing 
papers.  Trigg  v.  Trigg,  1  S.  &  S.  274 :  i.  P.  M- 
Un  V.  Guie,  1  S.  &  S.  «75,  n. 

A  party,  by  refusing  to  put  in  bi»  exuniutioi  to 
interrogatories  before  the  Mister,  is  liable  to  tit- 
questration.     Lupton  v.  Heseott,  1  S.  &  S.  t74. 

To  ground  a  sequestration,  the  wardn't  oertii- 
cate  of  a  prisoner's  being  in  his  custodj  foroostmp 
for  non-psyment  of  taxed  costs,  is  sufficient  atcb  a 
the  absence  of  any  aflSdavit  of  denund  and  refant 
to  pay.     Phillips  v.  Stevenson,  11  Price,  479. 

A  promissory  note,  given  ss  seenrity  for  nouy 
had  and  received ,  is  sufficient  to  support  a  seqaettnl 
tion  in  Scotland,  though  it  be  on  an  improper  Mail. 

Where,  nder  a  sequestration  in  Scothnd,  t  eon- 
mission  of  bankruptcy  issued  upon  an  act  of  buk* 
ruptcy  committed  prior  to  the  seqneitratioo.-itni 
holden,  that  the  sequestration  had  the  prioiiij.  £t 
parte  Geddes,  1  G.  &  J.  414w 

A  trader  reaiding,  and  carrying  on  hit  tnde,ii 
Scotland,  contracted  a  debt  in  ^gland.  Hivn 
discharged  from  all  his  debts,  by  a  aeqoeitnUi 
issued  m  Scotland,  under  54  Geo.  3,  c.  157:  As 
Court  held,  that  he  was  discharged  u  wellfrontk 
debts  contracted  in  England,  as  from  tboM  e»> 
tracted  in  ScoUand.  Sidaway  v.  Hsy,  J  Lar  J.  KA 
215,  s.  c.  3  B.  &  C.  If,  sc  4 D.  &  R.658. 

A  defendant  being  in  the  custody  of  tlie  sm 
of  tlie  Fleet,  under  process  irom  the  Comtofua- 
mon  Pleas,  and  detained  upon  aaattaduBeatlna 
the  Court  of  Chancery,  must,  prerioui  <°  •*5J"J 
tration,  be  broogfat  up  by  Kaheas  eerpu  ^^^2*]) 
the  latter  court,  and  turned  over  to  the  wndo  « 
the  Fleet.     ConU  v.  Barr,  8  8.  &  S.  54J. 

A  writ  of  seqaestration  need  not  be  PJj"*? 
befors  the  levari  facias,  on  which  ithaa  iaWf" 
returnable.  .  . 

It  is  not  neoensary  that  a  copv  of  wA  writ,* 
the  purpose  of  publication,  should  be  fiied  apoe  v 
church  door,  if  that  ia  not  the  ordinary  ■p«* 

Siblication  in  the  diocese  where  it  hai  ■>|*|^ 
enwHt  V.  ApperUy,  5  Law  J.  K.B.  276,  a.  e.o& 
&C.630. 

The  Court  has  no  jurisdiction  to  order,  np».»^ 
tion,  a  person  not  a  party  to  the  cause,  to  piy  ^ 
court  the  arrears  of  an  annuity  granted  by  ^^\ 
defendant,  againat  whom  a  sequeetratioB  pm—^^ 
for  wsnt  of  a  sufBdent  answer,  unless  tbe  gr^v 
has,  bv  his  conduct,  waived  the  objeotioa  to  W 
jurisdiction.  But  he  may,  notwithstsadiafjtfj 
without  applying  for  the  leave  of  tbe  Cocrt.ow' 
from  the  grantee  a  release  of  the  annuity.  J^"^ 
V.  Chippindall,  t  Sim.  55.  ^^ 

Persons  who  are  sequestrstors,  under  the  ■»»• 

rity  of  the  Court  of  Chancery,  but  hare  no  a^ 
in  the  premises,  cannot  take  an  attornment  [^  *r\ 
selves  88  sequestrators.  Cornish  v.  SeereU,  o  U» 
J.  K.B.  355,  8.  c.  8  B.  &  C.  471.  . 

A  sequestrator  of  tithes  during  a  ▼•^"^ 
subject  to  the  jurisdiction  of  the  Coort  of  CbM«2 

if  he  is  himself  an  occupier,  he  must  acoouat  w 
the  fair  value.     Bireh  v.  Bygrave,  6  Mad.  15«. 

It  is  not  necessary  that  the  eiaminadon  of  i»j 
questrator,  in  the  Master's  office,  should  beiip» 
by  counsel.    JTsens  v.  Price,  1  S.  &  S.  98. 


SESSIONS— (In  qinbral — Jurisdiction — ArpBALt). 
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SESSIONS. 

(A)  Inobneral* 
(B>  Jurisdiction. 
(C>  Appeals. 


(A)  Inqembral* 

Although  by  the  statote  54  Geo.  3,  o.  84,  the 
Miehselmu  Quarter  Sessions  are  directed  to  he  held 
in  the  first  week  after  the  11th  of  October,  jet,  it 
ssnms,  as  that  aet  is  merely  directoiy,  that  the  time 
of  holding  the  Quarter  Sessioiis  need  not  be  in  strict 
conformity  with  its  proTisions.  Rex  r,  the  JuUien 
tf  Lmettur,  a  Law  J.  M.C.  95,  ^  o.  7  B.  &  C.  6. 

On  motioa  for  a  certiorari  to  remove  an  order  made 
at  a  general  qoarter  sessions  upon  the  surreyors 
of  the  highways,  the  Court  quashed  the  order,  on 
the  gioond  that  it  should  have  been  made  at  a  ape- 
dal  sessions.  Rex  ▼.  the  Jutticet  of  Derby ihire,  t 
Kso.  t99.  * 

If  in  order  of  sessions^  under  a  turnpike  act,  for 
•Bisring  upon  priyate  soil  to  dig  for  materiala  to 
reptir,  &e.  does  not  shew  that  the  provisions  of  the 
statute  have  in  every  respect  been  complied  with,  it 
will  be  quasbad.  Rex  v.  Hanning,  %  Ken.  561, 
ibCSBarr.  IISS. 

If  the  sessions  only  submits  one  question  to  the 
Court,  it  will  only  answer  that  question,  and  wiH 
not  eoMider  aojr  other  questions.  Rex  ▼.  GuiUferd, 
9Chit.SM. 

But,  if  a  case  be  ordered  by  the  Court  of  Quarter 
SessioBs  fortha  opinion  of  the  Court  above;  and  it 
tppesr,  that,  if  the  vote  of  an  interested  magistrate 
were  witbdbrawB,  the  majority  would  have  been 
sgiinst  grantiag  the  case,  the  Court  above  will  not 
isstire  the  case.  Rex  v*  the  Jtuticei  of  Meumoul^- 
iUrt,  6  Law  J.  M.C.  87,  s.  c.  8  B.  &  C.  157. 

Hie  Court  o€  King's  Bench  will  not  enter  into  a 
^iseuMioB  of  the  facts  upon  which  the  sessions  have 
vriTed  at  a  coadnsion  upon  a  question  of  mere  fact 
And  though  tbey  should  think  the  sessions  have 
snived  at  a  wrong  conclusion  upon  the  question  of 
6ct,  they  will  confirm  the  sessions  order.  jResr  r. 
St,  OAumh  Minor,  6  Law  J.  M.C.  18. 

Where  the  Court  of  Quarter  Sessions,  after  a  esse 
has  been  fuUy  beard,  both  upon  the  law  and  upon 
the  iaerits,havo  giTen  their  deciaion,  but  have  aner- 
wiids,  on  the  aolicitation  of  counsel,  been  induced  to 
psnut  a  special  oase  to  be  submitted  to  the  Court 
*ksv«,  but  it  is  discovered  that  the  writ  of  certiorari 
-^  been  taken  away,  the  Court  of  King's  Bench 
^  not  issue  a  mandaaua  to  hear  and  determine 
^■PSB  the  merits. 

Bat  fiuere,  whether  such  a  mandamus  would  not 
bs  ^tsted,  should  the  esse  appear  to  have  been  but 
ptttially  heard,  and  decided  under  an  amngement 
te  it  should  be  put  into  the  form  of  a  special  ease. 

^s  V.  tAe  Jiutucf  rf  WoreeHer9kire,  5  Law  J.  M.C. 
64 

The  Court  will  not  issue  a  peremptory  mandamus 
to  eofol  an  order  of  sessions,  in  respect  to  which 
^hera  ia  an  allegation  of  fraud ;  but  wUl  enjoin  the 
inferior  <^rt  to  hear  and  determine  upon  the  merits 
f  the  question.  Rex  w»  the  Juetieee  of  Suffoikt  5 
Uw  J.  M.C.  17,  s.  e.  6  B.  &  C.  110,  a.  e.  9  D.  ft 
R.  111. 

DiQBST,  18tS^1828. 


(B)  JURISDIOnON. 

A  Court  of  Quarter  Sessions  has  no  jurisdiction 
over  -an  indictment  for  gaming.  Rex  v.  Ftederiekp 
t  Ken.  161. 

The  Sessions  have  no  jurisdiction  over  an  indict- 
ment for  peijury  at  common  law ;  therefore  aucb  an 
indictment  removed  from  the  sessions  by  certioraTi 
into  the  King's  Bench,  cannot  be  tried  hy  a  judge 
at  Nisi  Prios.  Bmx  ▼.  Haynee^  1  R.  &  M.  t98. 
[Gaselee] 

(C)  Appeals. 

The  10th  of  Anne,  after  incorporating  the  city  of 
Norwich,  and  the  hamlets  of  the  same,  empowered 
guardians  to  ascertain  what  sum  would  be  needful 
for  the  maintenance  and  employment  of  the  poor 
thereof,  and  what  proportion  each  pariah,  town  or 
hamlet  should  pay,  and  to  certify  the  ssme  to  jus- 
tices, who  were  to  issue  their  warranta  to  compel 
the  churchwardens  and  overseers  of  the  poor  of 
every  parish  to  raise  and  assess  the  amount  on  the 
reapective  infaabitants,and  all  and  every  the  occupiers 
of  tne  lands,  bouses,  &c.  in  the  respective  parishes, 
&C.  And  it  was  further  provided,  that  if  any  person 
or  persons,  or  parish,  &c.  should  find  him,  her,  or 
themselves,  to  be  unequslly  taxed  or  assessed,  he, 
she,  or  tbey,  or  such  parish,  might  appeal  at  the. 
sessions  held  next  after  such  assessment  made  and 
demanded.  The  guardians  under  this  act  certified 
to  the  justices,  that  a  certain  sum  was  needful  to  be 
raised  for  the  maintenance  of,  &c.  and  required  that 
that  sum  might  be  assessed  and  levied  on  every 
pariah,  among  others  the  hamlet  of  L ;  whereupon 
the  justices  issued  their  warrant  to  the  collectors  for 
the  said  hamlet  to  assess,  fto.  which  they  accord- 
ingly did.  The  hamlet  of  L,  finding  itself  unequally 
assessed,  sppealed  to  the  next  sessions  in  the  ussm 
of  the  cfanrchwsrdens  and  overseers,  which  the  sss- 
sions  refused  to  hear,  &c. :  Held,  under  the  clause 
in  the  act,  "  that  if  any  person  or  persons,  or  psrish, 
&o.  shall  find  him,  her,  or  themselves  to  be  un- 
equally assessed,  he,  she,  or  they,  or  such  pariah, 
may  appeal,"— that  it  gives  an  appeal  not  only  to 
any  individual  who  may  be  aggrieved,  but  also  to 
any  parish,  precinct,  or  piece ;  therefore  the  ohusoh- 
wardens  and  overseers  might  appeal,  by  considering 
the  certificate  and  warrant  thereon,  as  in  law  aa 
assessment  made  and  demanded  upon  the  parish. 
Rex  V.  the  Jutticet  of  Norwich,  3  D.  &  R.  4f . 

Where  the  period  allowed  for  an  appeal  against 
an  order  of  filiation  has  elapsed,  it  cannot  be  en- 
forced under  18  £lis.  c.  3,  but  the  justices  of  tbo 
peace  may  proceed  under  the  49  Geo.  3,  c  68,  s.  5, 
by  commitment  for  three  months.  Ex  parte  Addie, 
S  D.  &  R.  167,  s.  c.  1 B.  &  C.  87. 

Where  the  publioation  of  a  poor-rate  was  only  on 
the  day  preceaing.the  sessions :  Held,  that  an  appeal 
against  the  rate  need  not  be  entered  until  the  neit 
sessions  but  one  after  the  publication  of  such' rate. 
Rex  V.  the  Inhabitants  of  Hendon,  i  D.  &  R.  249. 

The  Court  wiU  not  interfere  to  legolste  the  prac- 
tice of  the  Court  of  Qoarter  Sessions,  unless  shewn 
to  be  extremely  wrong  or  unjust ;  therefore,  where 
an  appellant  parish  gave  notice,  before  Michaelmas 
Sessions,  that  they  would  at  the  sessions,  enter  and 
respite,  snd  try  their  appeal  witli  efiect  at  the  fol- 
lowing sessions,  and  in  the  meantime  a  negotiation 
had  taken  place  with  the  respondents,  ss  to  the  set- 
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tlement  of  the  ptoper,  bat  withoat  tnj  determina- 
tioDfU  wiB  held  to  be  necesMry  to  give  a  fresh 
notice  of^ppeal  for  the  followins  leieione,  to  entitle 
the  appellants  to  be  heard.  lUx  r.  th*  JutUees  of 
EuUy  t  Chit  385. 

The  respite  of  an  appeal  from  one  aeaaions  to 
another,  because  the  bench  are  divided  in  opinion 
on  the  merits^  doea  not  render  a  new  notice  of  trial 
eaeential.  Utx  t.  ik»  Jutticu  of  BuckinghumthirB, 
6  D.  &  R.  14t. 

StmbU — That  the  practice  of  entering  an  appeal 
against  a  rate,  and  adjonining  it  to  the  next  sessions, 
as  a  matter  cf  coarse,  withoat  notice  to  the  other 
partr,  is  not  in  strict  conformity  with  the  statote 
17  Geo.  S,  0. 98,  a.  4. 

Bat  the  Coart  of  King's  Bench  will  not  distnrb 
the  practice ;  or,  at  least,  will  not  allow  a  partj  to 
be  precladed  from  having  his  appeal  heard  allter  he 
.has  acted  in  confimnit^r  with  the  practice.  Bex  r. 
tk$  JiuliMs  rf  WiU$,  6  Law  J.  M.C.  97,  a.  c  8  B. 
&  C.  380,  a.  &  t  M.  &  R.  401. 

If  the  juatioea  at  the  sessions,  being  eqaallj 
divided  in  opinion,  quash  the  proceedings  instead  of 
•djoaming  them,  the  Court  of  King's  Benob  will 
not  grant  a  mandamus  to  compel  them  to  re-hear  the 
appeal,  although  their  judgment  might  be  erroneous. 
lUx  ▼.  thi  JvittMf  of  Mommouttuhire,  4  B.  &  C.  844, 
•.0.7D.&R.5S4. 

The  Court  will  not  grant  a  mandamus  to  jostioes 
to  re-hear  an  appeal,  on  the  gvoand  that  their  ded- 
irioa  proceeded  mm  a  mistaken  view  of  their  jurtsx 
diction.  Rox  t.  tko  Juitieet  ^  Furringdon,  4  D«  & 
IL735. 

Whete  the  praetiee  of  the  sessions  vequiicd  an 
appellant  to  do  that  which  he  Ihooght  be  had  no 
i^ht  to  oomplj  withf-^the  Coort  refuaed  a  manda*- 
■ran  to  the  ssasions,  directing  them  to  re-hear  the 
appeal,  on  the  sroond  that  they-  had  no  aothoritv  to 
iaterfeie  with  the  praotice  of  the  asssions.  Act  ▼. 
tkt  Juttieu  rfSufolk,  6  M.  3c  S.  57. 

A  mandamus  not  grantable  to  dismiss  an  appeal. 
iUs  T.  tht  Juttien  of  WUtt,  t  Chit  257. 

An  appeal  againat  a  poor-rate  was  entered  at  the 
Midsammer  sessions,  and  after  being  respited  until 
tbeMichaelmessessions,  and  then  antil  the  EpiphaBj- 
sessions,  the  respondents  gave  notice  that  they  wouM 
not  oppose  the  appeal,  which  was  aeeofdin|l7  allow- 
•d :  Held,  that  the  appellant  was  entitled  to  costs, 
under  the  17  Geo.  f ,  c  38,  s.  4.  JKtftr  r.  CowOom, 
4  D.  &  R«  445. 

If  the  sessions  ^nnsh  an  appeal  generally,  the 
appellant,  on  the  tnal  of  another  appeal,  may  shew 
the  distinct  gfoond  upon  whiob  the  former  order 
was  quaebed.  Acs  ▼.  th§  InhabUtnU  of  Whottoek,  5 
B.  &  C.  511. 

Objections  to  the  ibnn  or  mode  of  rating  cannot 
bo  flkade  by  a  party  proceeded  against  in  an  action 
of  debt,  if  suoh  party  might  haTo  appealed.  Otrtk 
V,  Ktnt  Watorwarkt,  ft  Law  J.  M.C.  106,  ••  e.  7  B. 
ft  C.  316. 

On  the  hearing  of  mi  iwal  againat  a  poor  mte, 
the  sessions  have  no  jorisdioUon  to  qnssh  the  rate 
Ibr  a  defect  appearing  on  the  face  of  the  rate  itself, 
anless  thnt  aelhot  be  specified  in  the  notice  as  a 
oause  of  appML  Rsx  r.  Bnmyt&d,  6  L«w  J.  M.C 
100, 8,  e.  8  B.  ft  C.  t40,  i^  c.  S  M.  ft  P.  t30. 
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(A)  Where  allowed,  in  gcmriiau 

A  banker,  who  has  adraneed  msM j  Id  tba  tsli^ 
tor,  by  diacounting  hia  note  for  lOOOi.  naMnhk  a 
the  end  of  three  months,  and  dsfaitiaf  tk  tMttSr 
with  the  discount,  cannot,  in  so  aotios  bmgktbf 
the  executor,  set  off  such  nets  befon  it  is  dsi,ipN 
allowing  a  rebatn  of  intereat;  hut  hs  w)r«itf  i 
bill  accepted  by  testator,  payshle  at  kii  WikiBf- 
hooee,  and  discounted  by  hns,  skhoagh  tkMriv 
died  beibte  the  biU  beeaiM  doe,  ths  bnior  nt 
having  receired  intelligence  of  the  teststor^diii 
nntU  Uie  day  the  biU  hecne  dve,aBdafbrkeW 
ao  written  it  oC  Ri^tnonr,  LaJbuki,  lltfJ- 
C.P.6,  a.cl  Bing.93,s.o.7B.Mo.4ll 

A  person  having  obtained  sateisl  ▼■77*|"* 
articlea  without  paying  for  them,  the  lit«>aa,n 
hearing  that  he  was  reputed  to  be  a  miadhr,itit 
to  his  house,  gained  aomission,  and  fanks  <ptt  ■ 
inner  door,  and  took  away  psrt  of  tbs  fSf^J^ 
brought  an  action  of  trsapaas,  the  JBiygiw"** 
rerdict,  and  the  Court  refused  to  reduce  tkaimij* 
by  allowing  the  tndeamen  tosetoff  tgui'i'* 
amount  of  Uie  debt  doe  to  thsoL  Hmtkm  r.  Bi^ 
1  Law  J.  K.B.  167. 

A,  an  aoctioMer,  soed  B  for  the  prisen  ««■ 
sold  by  bim  ss  such :  Held,  that  B  ssiiitHtofi 
debt  doe  to  him  from  the  principal  fsadfli*  J*^ 
T.  CkofpU,  2  Chit.  387.  ,     . 

Where  the  plaintiff  obtained  a  ^^^J^fT 
not  exeoutioa  against  the  gooda  of  the  •*■*■" 
the  Court  wodd not  attow  the sbb  ^M tow >f 
pounded  in  the  banda  of  the  sheriff,  ihhiffgfe  « 
defindent  hod  eonmenced  an  sctioa  4">>^ 
plaintiff  as  aeceptof  of  n  biU  of  eacehsny  fa*  g 
snm,  and  which  bill  was  then  ia  the  Wj^ 
possession,  SB  the  aom  lerisd  apd  hill eonUMtii 
considered  as  mutual  ^hbL,9omUikmmt^ 
ject mattwr  of  n 8et4>ff:  WiUimmw.Co^^^ 
J.  C.P.  143,  s.  c.  la  B.  Mo.  3tl.  ^ 

If  a  boy  who  ia  abont  to  be  eppiealicW|P" 
hie  master  on  trial,  and  stay feveral  maadiiNm"| 
entering  into  any  ofnement,  assistiof  his  ""^ 
his  boamess,  soeh  master,  in  an  aetioB  hftt*^ 
father  for  money  lent,  lanotendtledtociaifeMni"* 

and  lodging,  which  therefore  ia  net  the  mtq^! 
eet-off.  WilkmM r.  WoUs.  •  C ft  P»g31. [O^j 
A  joint  creditor  by  simple  centrscf  ly.I^ 
againat  n  dear  lesiilae  of  the  assets  of  t  dsoii^ 
partner,  the  sunrifor  being  insolvast ;  end  n^.^ 
off  against  a  debt  to  the  deceased,  from  the  ii»^ 
and  himself  an  hia  anvoty,  a  deU  to  the  mi*^ 
Irom  the  deoeesed,  which  was  H'^^^'^S^ 
in  liquidation  of  the  debt  aecuved.    Citi»^  ^ 

Onek,  1  M'Clel.  ft  Y.  307.  _.  _^jj 

A  being  indebted  to  B  in  aaom  of  lOOOLaiMi^ 

a  bond  to  Urn  for  seooring  that  amooat  sad  la^ 
B  aabsequentiy  died,  baTUg  made  his  will. »« "r 
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poiated  C  nd  D  bit  ajncoton  tiid  ntidwy  Uf^ 
tees :  an  apponionineQt  of  B's  rsaiduvy  eotaCe  beuig 
made^  the  bond  u  allotttd  to  C  «e  Mrt  of  bi^  tbitrt  t 
C  Wiog  tbe  steward  of  A»  v>d  bayaiig  •  ruDAing 
aoeoont  with  biiii»  enten  the  bon jl  in  t&at  acedllnt. 
C  dies  intestate,  leanng  a  widow,  wbo  tafcei  out 
administiation  to  bis  estate,  apd  alio  administmlMB 
^s  bamis  mm  to  B ;  and,  af  sush  Isst-raentioiied  ad- 
jninistiatiiz,  she  files  a  bill  as  a  specialtj  creditor 
■gaiimt  tbe  representatives  of  A :  Held,  tbat«  in  Ibis 
sait,  tbe  representmtiyes  of  A  could  not  Baake  a  ae^ 
aff  against  tbe  demand,  in  respect  of  sums  wbicb 
thejr  Alleged  to  bave  been  onitted,  or  improperl/ 
ebaiged  in  tbe  account  of  C,  bnt  mnst  file  «  otoss 
bilL 

Tfaere  can  be  no  set-^ff,  eitber  at  law  or  in  equity, 
where  eitber  of  tbe  debts  is  a  debt  in  sKMr  dt»ii, 
CaU  r.  Luttretl,  1  V.  &  J.  180. 

A  was  employed  as  storekeeper  by  B  and  C,  wbt 
were  joint  adTentureis  in  a  mine,  and  be  wes  author 
lized  to  draw  bills  on  B  for  money  laid  oat  on  se* 
comit  of  tbe  mimog  company  ^  tbe  bills  were  dis* 
counted  by  a  banker,  and  tbe  payment  of  tbem  wai 
gvammeea  to  bim  by  B  and  C.  B  baying  been 
arrested.  A,  in  order  to  provide  fiinds  to  prooMxe  B's 
diseharge,  drew  on  B  a  biU,  purporting  to  be  on  ac- 
count c«  tbe  mining  company,  tbe  baaker  diseoonted 
tbe  bill,  and  paid  t£o  anto^t  to  B,  C  was  afterwards 
compeUed  to  take  up  tbe  same  in  consequence  of  bis 
gannntie.  In  an  action  brought  by  A  against  B 
and  C  for  his  salary,  it  was  held,  that  C  could  not 
set-ofif  tbe  amoont  of  tbe  bilU  Jone$  v.  FUtming^  7 
B.  &  C.  «17« 

^B)  Paktmcrs.   . 

• 

To  constitnte  a  set«off  between  partners,  tbe  ba- 
lanoe  most  be  finally  strno^.'  llierefore,  where  in 
an  action  for  the  use  and  oceapalion  of  stables,  it 
appeared  that  the  plaintiff  and  defendant  had  for- 
mmHj  been  connected  in  a  staffo-eoaoh  concern,  and 
that  weekly  accounts  bad  been  delivered  by  the 
plaintiff  to  the  defendant,  which  diaclosed  that  the 
plaiBtiff  received  the  nrofits  for  ^e  purpose  of  di- 
Tiding  them,  and  wbicn  stated  the  sum  due  to  the  de* 
Jtmdant  for  the  week,  were  holden  not  to  be  evidence 
of  a  matter  of  set-off.  Fromont  v.  Coupland,  1  C.  & 
P.  «75.  [Best] 

Money,  tbe  property  of  two  partners,  misapplied 
by  a  person  at  the  instance  of  one  of  the  partners, 
and  with  bis  concorrence,  cannot  be  set  off  in  an 
action  against  tbe  two  by  that  person.  Jone$  v. 
Fleming,  6  tiSW  J.  KB.  113,  s.  o.  7  B.  &  C.  tX7. 

When  a  man  is  sued  by  or  on  behalf  of  two  part- 
aera,  he  cannot  set  off  an  old  debt  due  to  him  from 
tlMse  two«  in  conjunction  with  a  third  partner,  who 
afterwards  retired.  M*CiUivray  y.  Simson,  5  IiSW 
J.  K.B.  55,  a.  c.  9  D.  &  R.  35. 

(C)  AofiNTB,  iNtlTRANCB  BaOKBM,  AND 
UllDBRWRITfitB. 

In  a  case  where  a  broker  settles  a  leas  with  an 
underwriter,  and  bis  name  is  erased  from  the  policy 
and  adjustment,  and  tbe  broker  within  a  month  is 
declared  a  bankrupt,  the  underwriter  cannot  set  off 
against  the  assured  a  balance  due  to  him  from  the 
broker  at  tbe  time  of  such  adjustment.  Todd  v.  Rted, 
S  Stark.  16.  [Abbott] 

Where  a  broker  (though  known  to  be  such)  sells 


in  hia  own  aasBe,  with  ahiai^liad  attthoilty  (km  bis 
principal  to  do  so,  it  seeais  that  the  bv^  may  sot 
off  against  the  price,  a  demand  which  he  has  upon 
the  broker.  Wynen  y.  Bmm,  4  Law  J.  K.B.  t03. 
Altboagb  an  undertidcingby  a  broker,  in  consider- 
ation of  the  brokerage,  to  sell  goods  and  pay  ove^ 
the  proceeds  to  bis  pciaeipal,  witibout  dedlneting 
therefroiB  the  sums  of  money  doe  to  him,  is  not 
Mndijtg;  yet.  if  he  abo  agrees  not  to  set  off  a  debt 
dne  from  a  prior  firm,  which  by  a  pnvious  letter  the 

Geipals  bad  agrsed  to  pay  him,  they  haying  tbe 
Is  of  that  firm,  tbe  letter  and  agreement  may  be 
set  off  againat  each  other.  M^OiUivray  r.  Smu&n,  t 
C.  &  P.  910.  [Abbott] 

B,  being  indebted  to  A,  gave  him  money  to  efibot 
an  iasliraiftce  as  a  seonrity,  A  took  the  tnsnranoe  in 
his  own  name,  and  soon  afterwards  died.  The  execa* 
tors  reoeiyed  tbe  numey  fit>m  the  insnranoe-oAce, 
ind  sued  B  Ibr  tbe  debt,  who  was  not  allowed  Id 
set  off  the  aaaountobtained  hom  the  iflsitrance-oiSee. 
WhUi  y.  Oompmnt,  I  Law  J.  K.B^  St. 

The  defenuant,  an  inRuraaefr-braker,  being  sned 
by  the  aarigneca  of  a  bankrupt  underwriter,  for 
premiums  doe  to  the  bankrupt  tor  sttbacribing  cer- 
tain poUoica,  claimed  to  set  off  against  diis  demand' 
a  leas  that  had  happened  on  g(Mxis  on  which  tbe 
bankfopt  had  underwritten  a  mliey  efibeted  in  tbe 
name  of  the  defendant:  Held,  tbiat  although  the 
|;oods  were  not  tbe  property  of  the  defendant,  and 
the  ihsniuaee  was  effected  by  him  by  order  of  his 
priampek,  yet,  as  the  policy  was  ia  ti^  defendant** 
Own  name,  and  he  bad  a  lien  on  it  fbr  money  due  to 
bim  from  bis  pineipals  to  a  greater  amount  than 
tbe  set-off  claimed,  he  waa  entitled  to  the  set-off. 
Davits  y.  Wilkinson,  6  Law  J.  C.P.  It,  s.  c.  4  Bing. 
573,  s.  c.  1  M.  &  P.  502. 

(D)  Costs  and  Jcdombnts. 

Where  there  have  been  two  actions  between  the 
same  parties,  the  Court  of  Kin^g's  Bench  will  not 
set  off  the  costs  in  the  one  against  tbe  costs  in  tha 
other.     FtUm  v.  EatiUpg,  1  Law  J.  K«B.  5& 

Where  an  arbitrator  ainoded  a  verdiot  to  be  en« 
tered  for  the  plaintiff  in  an  action  of  trespass,  brought 
by  bim  against  the  defendants,  with  40s.  damages, 
and  found  that  lOOL  was  owing  from  the  plaintiff  to 
tiie  deleadants,  for  goods  sold  and  delivered,  which 
be  directed  to  be  paid  within  two  months  after  tlie 
date  of  the  award,  and  the  plaintiff's  costs  were 
tszed  oa  the  action  bioogbt  br  him  at  10Si«^-the 
Court  would  not  allow  tbe  demndants  to  set  off  the 
sum  awarded  to  them  against  such  costs,  the  time 
allowed  for  the  payavent  of  that  sum  not  haying  ex- 
pired when  the  application  was  made.  Yaang  r* 
Gye,  3  Law  J.  C.P.  108,  s.  c.  10  B*  Mo.  196. 

In  pursuance  of  a  jodge'a  order,  the  defendant 
was  to  go  to  trial  on  the  teraw  of  pa3ring  a  certain 
sum,  and  the  costs  incurred  up  to  the  date  of  the 
order.  The  plaintiff  having  proceeded  to  trial  be- 
fore the  costs  were  paid,  and  the  defendant  having 
recoversd  a  vefdiot  i  It  was  holden,  that  the  pay« 
ment  of  tbe  coats  was  a  condition  precedent,  which 
ought  to  be  performed  before  tbe  defendant  could 
have  the  benefit  of  tbe  order,  and  that  therefore  he 
couki  not  set  off  these  costs  againat  those  afterwards 
carried  against  bim  on  tbe  postea*  Aspinall  v.  Simmp, 
4  D.  8i  H.  716,  s»  c.  3  B.  &  C  108. 

A  psfimn  filed  »  bill  in  eqaity  which  was  dis«> 
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■ntttdwitheoiti.  H*  than  broogfat  tacetioB  for  the 
■UM  CMue  ud  obtained  a  jadgment.  SabjeA  to  the 
IJen  of  the  attoneT,  tbe  ooata  in  equi^  mtj  be  aet 
oiF  againat  tbe  jadgment.  Harritan  ▼.  BaktbridM, 
fl  Law  J.  K.B.  171,  a.  o. «  B.  &  C.  800,  a.  e.  4  D. 
<cR.  86S. 

Coata  of  a  bill  in  eqoit/  nnay  be  aet  off  againat  a 
▼erdiet  at  law,  notwithatanding  the  lien  of  tbe  attor- 
ney for  hia  ooaia.  ir<U«rT.NieibeUf,5LawJ.C.P. 
19>  a.  e.  4  Bing.  17. 

Where  an  aetate  waa  pledged  with  a  aolieitor, 
aa  aeouritj  for  hia  coata,  and  be  filed  a  bill  for  fore- 
eloeoie,  and  the  client  filed  a  eroaa  bill,  alleging  that 
the  coata  deeianded  had  been  oocaaioned  br  negli- 
gence and  wrant  of  akiU  ;  a  deaiwrer  to  the  bill  waa 
overruled,  on  the  ground  of  equitable  eet-oC  Piggff^ 
▼.  WilUamt,  6  Mad.  9ft. 

A  ia  noneuited  in  an  action  againat  B,  and  B  haa 
the  coeta  taxed :  B,  in  the  mean  time,  having  filed 
a  bill  of  diaeoverj  againat  A,  haa  been  ordered  to 
pej  tbe  coata  of  it ;  A  becomea  inaolTcnt  Under 
theee  drcomitancei^  n  court  of  eqaitj  will  not  enable 
B  to  aet  off  the  coeta,  which  he  baa  to  receive  at  law, 
againat  the  coata  of  the  bill  of  diacoTery.  Wright  t, 
Mudig,  1  Law  J.  Chanc  156,  a.  c.  1  S.  &  S.  t66. 

A  debtor,  who  ia  entitled  to  coata  on  a  auit  for  the 
adminiatration  of  aaaela,  will  be  compelled  to  aet 
them  dSpro  tmU&,  againat  the  debt  doe  from  hiai. 
Harnur  T.  Harru,  1  Roaa.  155. 

A  judgment  debt  due  from  B  and  othera,  in  an 
action  of  treapaaa, in  which  B  waa  ehiefiy concerned, 
and  bound  to  indemnify  hie  oo-defendanta,  waaaet  off 
againat  a  judgment  debt  due  to  B  from  theplaintiflL 
B§um§  T.  Bennitt,  4  Bing.  4S3. 

(£)  PLlADIMOa  AND  EviDBNCB* 

A  aet-off  muat  be  pleaded  to  an  action  of  covenant ; 
therefore,  where  mm  itt  factum  had  been  pleaded, 
and  a  notice  of  aet-off  giren :  Held,  that  tbe  defen- 
dant could  not  arail  hiutfelf of  it  Oldfrtliaw  t.  Themip' 
90ft,  9  Chit.  388. 

A  aet-off  muat  alwaya  be  pleaded  where  there  are 
other  pleaa  beaidea  the  general  iaaue :  but  if  the 
general  iaaoe  be  the  onlj-  plea,  a  notice  of  aet-off 
will  auffiee.  WM«r  v.  Vtnn,  S  C.  &  P.  310,  a.  e.  1 
R.  ft  M.  413.  [Abbott] 

A  defendant  cannot  avail  himaelf  of  a  croaa  de- 
mand, unleaa  he  haa  pleaded  or  giren  notice  of  aet- 
off.     FortlurgiU  t.  Jma,  1  C.  &  P.133.  [Hullock] 

A  aet-off  »  pleadable  to  an  action  on  a  bond  for 
payment  of  an  annuity.  CdHnt  t.  Collins,  S  Ken. 
530,  a.  c  t  Burr.  8t0. 

A  plea  of  aet-off  to  debt  on  bond  conditioned  for 
replacing  atock,  cannot  be  auatained :  therefore, 
where  the  defendant  obtained  a  rerdict  on  aueh  a 
plea,  the  Court  ordered  judgment  to  be  entered  op 
for  the  plaintiff.  GilUngham  v.  Watkst,  13  Price, 
434,  a.c.M*Clel.  198. 

To  a  declaration  for  gooda  aold  and  delivered,  tbe 
defondaat  pleaded,  that  the  gooda  were  aold  to  him, 
with  tbe  knowledge  of  the  plaintiff,  by  another  per- 
aon,  who  waa  the  agent  of  the  plaintiff;  and  that  tbe 
plaintiff  waa  not  known  to  the  defendant  aatbe  pro- 
prietor thereof,  but  that  the  defendant  bought  tbem 
aa  the  gooda  of  that  other  peraon,  who  waa  indebted 
to  him,and  thereupon  he  waa  entitled  to  aet-off  accord- 
ing to  the  form  of  the  aUtute :  The  Court  held  the 
plea  to  be  good  on  general  demurer;  but  they  aaid 


It  would  bavebean  bad  en  apaoial  deamnw,  for  en* 
dnding  with  a  leC-off  according  to  d»  fm  of  tki 
atatste.  Carry.  Hiadketif,  4  Law  J.  K.B.  5,  lc 
4  B.&  C.  547,  a.  o.  7  D.  £  R.  41. 

To  an  aetloa«  of  tadoMurtia  iiwiipiit,  it  it  m 
good  plea  to  aaj  that  the  plaintiff  it  iaddNed  totbe 
defondant  in  more  money  tiian  tiie  dafendntish- 
debted  to  the  plaintiff  Tbe  plea  aboaMnniitki 
wnal  foraa,  that  **  the  plaiatiff  is  indebted  to  tki 
defondant  in  eo  much  j  wfaieb  rani  exoeedtthe^* 
magea  anatained  by  the  pliintiff  hy  renon  of  Ai 
non-performaDce  of  the  aaid  promifoi  md  nte* 
takinn."  Clonmmt  r.  Tulfidgt,  6  Law  J.  K.B.Itt 

It  la  a  aettled  nle,  that  a  sum  of  nooej  gim 
under  an  agreement  by  way  of  peatlty  cnaoC  b 
pleaded  aa  a  matter  of  eet-off. 

Therefore,  io  an  agreement  for  die  perfomtM  of 
aeveral  articlea,  wherein  the  parttei  boand  tbm- 
aelyea  "  in  the  penal  aum  of  dOO(.  to  be  recovoiliii 
aa  and  by  way  of  liquidated  damtg«i,'*ttwi9Ud» 
that  a  |riea  of  aet-off,  in  reapect  of  thii  500i.ilhgi< 
to  have  accrued  from  a  breich  of  tbe  •gieeneit.M 
bad,  aa  it  waa  in  the  nature  of  a  penalty,  nd  not  of 
liquidated  damagee.  Davis  v.  Pcatm,  5  Let  J<  L& 
1  If,  a.  0.  6  B.  &  C.  f  16. 

It  aeema  that  a  man  ia  not  boond  hj  n  mm* 
taking  to  waive  the  benefit  of  a  eet-off,  ifdMfoa* 
action  in  which  he  ia  aued  admtta  tbe  rigbt  of  9tr 
off.  . 

Therefore,  where  a  man  ia  aoed  in  anuipBt,iu 
he  pleada  a  aet-off,  hia  plea  if  not  ufrend  ^  i 
replication,  that  he  agreed  to  pay  reidy  noaeri 
or,  that  he  agreed  not  to  aet  off  a  pranoo  dioL 
M'GtiUeroy  y.  Sm$ssi,  5  Law  J.  K.B.53,i.e.9 
D.ftR.35. 


SETTLEBfENT,  MARRIAGE. 

(A)  Validity  OP. 

(B)  CoNATRCCnOll. 

(A)  Validity  or. 

By  one  aet  of  marriage  articlea,  the  «^  ?J"^ 
an  infant,  being  the  intended  wife,  ii  »*7jj^2 
other  articlea  of  the  aame  date,  the  bwbind  Moaj 
hia  eatate,  creating  a  charge  o»  »**■5'?Sww 
wife:  tiiough  Uie  wife  ahould  afterwaidi  deieo^ 
aetUement,  the  eaUte  of  the  huaband  wdmom  wm 
by  hia  eettlement.  ,  i^, 

A  aetUement  of  tiie  wife'a  chattel  ^*!?2^f, 
ing  her  infancy,  ia  binding  on  her.   J"*^ 
LentoH,  t  Law  J.  Chanc.  3,  a.  c.  1  S.  &  S.  *7. 

Before  marriage,  a  huaband  execute*  »  W»  " 
traateea,  the  condition  of  which  binde  ^".^  jj 
the  property  of  the  wife  on  her  m<*.^*' .^'IJIJL 
Bach  manner  aa  the  troateea,  in  tbeir  dJja^JJJ 
ahall  tiiink  pwper.  After  tiie  marriage,  •  ■f'TT 
ia  made,  by  which  part  of  Uie  property  » *»  "^J. 
plied  in  payment  of  bU  debu.  and  fof  ^^Sfa 
ance  in  life.— another  part  ia  aetUed  on  ^^™^ 
life,  remainder  to  tiie  iaaue  of  the  m»f""^'  a1 
in  caae  there  ahould  not  be  any  wch  »^5; "; 
huaband  abaolutely ;— and  a  third  wrt  of  »•  P^ 
perty  ia  given  to  the  wifo  for  life,  •n?**^.^^ 
ceaae.  in  caae  tiiere  waa  no  iaaue  of  the  mua^ 
'aa  aba  ahould  appoint :  Held,  that  Am  ^^f^ 
waa  not  according  to  tbe  condition  of  the  bona.  u» 
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did  net  Mud  the  righto  of  the  wife«  Wthb  r.  K$Uy, 
S  Lew  J.  Chene.  17f . 

A  ToluntBry  settlement  of  peTBonel  property,  nede 
hy  penona  who  are  not  indebted  at  that  time,  is 
gltNNl  ttgainst  a  eobsequent  h&nSJidf  Tondee.  JipNit 
T.  Crouehgr,  1  &  &  S.  315. 

A  limitation  hy  the  settlor  in  a  marriage  aettle- 
BMiity  in  lanrour  of  the  ianie  of  a  aeoond  marriage, 
was  holden  good  against  a  sabseqnent  purchaser  for 
valaable  consideration.  Thomas  t.  Clayton,  6  M.  & 
S.  67,  n. 

Where  a  marriage  settlement  contained  a  limita- 
tion  to  hrotheis,  aner  other  limitations  to  the  nee  of 
tbe  first  and  other  sons  of  the  settlor  in  tail  male : 
It  wan  holden  not  to  be  valid  against  a  purchaser  for 
Talnable  oonnderation.  Jokfiton  ▼.  L^gard,  6  M.  & 
8.60. 

Where  a  deed  of  marriage  settlement  is  drawn  up 
as  between  the  intended  husband  and  wife  and  their 
respective  Cithers,  and  the  father  of  the  wife  secures 
to  the  father  of  the  husband  a  sum  of  money  as  the 
portion^of  the  wife,  according  to  a  provision  of  the 
deed,  but  neither  he  nor  his  daughter  execute  the 
deed,  and  it  is  eiecuted  only  by  the  intended  bus- 
head  and  his  father,  it  is  binding  upon  and  as  be- 
tween the  parties  who  execute,  and  creates  efficient 
zigbts  fat  the  objects  of  the  settlement.  M'  NmU  t. 
CahiU^  2  Bligb,  ttS. 

(B)  Construction. 

[Sse  WhUo  T.  Keamoy,  6  Law  J.  Chanc  t2» 
s.  c.  3  Russ.  208.] 

In  a  marriage  settlement,  reciting  that  the  fiither 
of  the  wife  had  agreed  to  mahe  a  further  provision 
for  his  daughter,  equal  to  his  younger  child  or  chil- 
dren, be  covenanted  to  give  or  secure  to  the  trusts  of 
the  settlement,  as  laige  a  share  of  his  property  as  he 
dionid  give  to  any  ofhis  other  younger  children,  to 
take  efnet  on  the  death  of  the  survivor  of  himself  and 
hie  then  wife;  and  that,  if  he  died  intestate,  or  omit- 
ted to  make  the  provision  before  covenanted  for, 
there  ahoald  be  paid  to  the  trustees  of  the  settlement 
ss  great  a  share  of  his  property  as  any  younger  child 
ibould  in  that  event  become  entitled  to  :  Held,  that 
those  interested  under  the  settlement  were  entitled 
to  a  further  provision,  equal  only  to  that  whifth  any 
younger  child  took  upon  the  death  of  the  covenantor, 
ssd  without  reference  to  advancements  made  by  the 
covenantor  doring  his  life.      WillU  v.  Black,  2  Law 
J.  Cbanc.  131,  s.  c.  1  S.  &  S.  525. 

By  a  mairiage  settlement,  the  husband  assigned 
to  tnutees  40001.  upon  trust,  (among  other  things,) 
in  case  the  wife  iied  in  his  lifetime,  to  transfer  and 
le-assign  the  money  to  him,  his  executors,  and  ad- 
ndnistrators,  to  and  for  the  use  of  him  and  any  child 
or  children  of  the  marriage  :  Held,  that,  upon  the 
death  of  the  wife  in  the  lifetime  of  the  husband,  these 
words  give  him  the  fund  for  life,  with  remainder  to 
tlw  children  of  the  marriage.  Chambert  v.  Atkrfnt, 
1  Law  J.  Chanc.  208,  s.  c.  1  S.  &  S.  382. 

Where,  by  a  marriage  settlement,  certain  lands 
(tobject  to  a  charge  of  1500<.  secured  by  a  term  of 
one  thousand  years,)  were  limited  to  the  use  of  the 
husband  for  life,  sans  waste,  with  limitation  to  two 
trostees  snd  their  heirs  during  his  life,  in  trust  to 
support  contingent  remaindeis;  remainder  to  the 
use  of  the  wife  for  life,  sans  wsste,  remainder  to  the 
children  of  the  marriage ;  and,  for  default  of  such 


issue,  to  the  right  heirs  of  die  survivor  of  husband 
and  wifo  in  fee :  and  it  was  provided,  that  the  hus- 
band and  wife,  during  their  joint  lives,  or  the  life  of 
the  survivor,  might  diarge  the  estate  to  the  extent 
of  fOOOJL,  and  that  the  trusteee  might  sell  the  lands 
by  the  direction  and  with  the  approbation  of  the 
husbsnd  and  wifs,  or  survivor  of  them ;  and  the  bos- 
bsnd  died,  and  the  wi^  af^rwards  married  a  second, 
•ad  she,  with  his  consent,  oreeted  a  term  of  one  thou- 
sand years,  and  charged  the  estate  with  2000/.  bor- 
rowed by  way  of  annui^,  and  levied  a  fine  to  J  G 
in  fee,  which,  by  a  deed  to  lead  the  uses,  was  de- 
clared to  be  "  upon  trust  to  secnrs  the  regular  pay- 
ment of  the  annuity,  and  for  corroborating  and 
strengthening  the  said  term  on  the  trusts  before 
mentioned  :'*  Held,  that  this  fine  did  not  operate  to 
extinguish  the  power  of  the  wife  to  consent  to  a  sale 
of  the  estates  under  the  power  contained  in  the  ori- 
ginal settlement,  so  as  to  prevent  an  exercise  of  such 
power  of  ssle  by  the  trusteee  appointed  by  that  in- 
denture. TyrreU  v.  Morth,  3  Law  J.  C.P.  138,  s.  c 
3  Bing.  31,  s.  c.  10  B.  Mo.  305. 

By  the  settlement  on  the  marriage  of  A  B  with 
C  D,  portions  were  to  be  raised  for  the  younger 
children  of  A  B  by  C  D,  or  any  future  wife,  but 
not  to  be  paid  until  after  the  decease  of  A  B,  C  D, 
or  such  future  wife,  though  no  estate  was  given  to 
such  future  wife ;  and  power  was  given  to  A  B  to 
appoint  the  interest  of  the  portions  to  be  raised  fon 
the  ohildren's  maiatenanoe ;  and,  on  his  default,  the 
same  power  was  given  to  the  trustees,  and  the  main- 
tenance was  directed  to  be  paid  on  the  first  quarter- 
day  after  the  decease  of  the  survivor  of  A  B,  C  D, 
or  such  future  wife.  A  B  died,  leaving  his  second 
wifb  surviving,  and  by  his  will,  which  was  not  duly 
attested,  directed  the  maintenance  to  be  raised  from 
the  time  of  his  death,  and  gave  other  benefits  to  his 
eldest  son :  Held,  that  the  trustees  had  no  power  to 
allow  maintenance  during  the  second  wife's  lifetime, 
but  that  the  eldest  son  should  be  put  to  his  election, 
as  he  had  other  benefits  under  the  will,  and  was  the 
only  party  who  could  be  benefited  by  withholding 
the  maintenance.  Hvmt  v.  Rundefi,  2  S.  &  S.  174. 

A  son,  who,  when  he  attained  twenty-one,  was  a 
younger  child,  but,  by  the  subsequent  death  of  his 
elder  brother  in  the  lifetime  of  his  parents,  became 
an  eldest  son  before  the  time  fixed  for  the  payment 
of  the  younger  children's  portions,  is  entitled  to  his 
share  of  portions  which  are  directed  to  vest  in 
younger  sons  at  twenty-one,  thongh  not  payable  till 
after  the  death  of  the  parents ;  there  being  enough 
in  the  settlements  by  which  the  portions  were  pro- 
vided to  shew  that  the  character  of  younger  chil- 
dren was  to  be  asoertsined  by  reference  to  the  time 
when  the  portions  vested,  and  not  to  the  time  when 
they  became  payable.  Windhamr,  Graham,  1  Russ. 
331. 

Construction  of  an  ambiguous  marriage  settlement, 
as  to  whether  a  child  takes  a  vested  interest  in  cer- 
tain sums  upon  attaining  twen^-one  in  the  lifetime 
of  the  mother ;  or  whether  the  intereet  is  contingent 
upon  the  event  of  the  child  surviving  the  mother. 
Fitzgerald  v.  FiM,  4  Law  J.  Chanc.  170,  s.  c.  1 
Ross.  430. 

Under  a  settlement,  the  husband  was  tenant 
for  life,  remainder  to  trustees,  to  preserve,  &c., 
remainder  to  the  wife  for  life,  remainder  to  trus- 
tees, &c.,  remainder  to  the  children  of  the  mar- 
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riaff^  reoMuate  to  the  flottifor  of  haibMd  lod 
win  in  fee  -,  sfterwards,  tbeve  being  no  ieeiie^  hoe- 
band  end  wife  hj  leeie  and  releeee  eon^eyed  the 
landa  in  fee  to  n  ner^ng«a,  with  a  corenaAt  to  levy 
a  fine  etmit  ceo,  Sfc*  to  enure  to  the  nort^pagee  daring 
the  Uvea  of  the  mortgagors  and  the  eurviFor,  remain* 
der  to  the  neea,  eetatoe.  &e.  limited  by  theeettiement 
in  feroor  of  the  ohildien,  &o.,  to  the  end  that  all 
and  everjr  of  aueh  neea  mi^t  be  eofiDboratod,  itA,  $ 
the  fine  wna  aeoordinglj  leried,  and,  the  morteage 
haTing  been  paid  off,  the  mortgagee  leeonveyed  the 
premieee  to  the  tmateea  to  hold  to  the  ueee  of  the 
original  aettlement:  Held,  firet,  that  the  fine  and 
the  deed  to  lead  &o»  were  to  be  taken  ae  one  aaeuc* 
anoe,  and  that  the  legal  effect  of  the  Ibimer  wee 
limited  by  the  lawfal  intention  of  the  partiee,  ap* 
parent  on  the  fece  of  the  deed,  Tis.  to  glr e  mermj 
a  charge  by  way  of  eecority  to  tfae  mortgegee  on 
the  partiee  own  intereete,  and  that  the  intereet  of 
the  mortgagee  depended  on  the  estoppel,  which  wae 
oKtingniBDed  by  tne  reoonreyanee.  Secondly,  that 
if  the  fine  had  determined  the  life  estate,  the  con- 
tingent femaindere  were  supported  by  the  remnin- 
ders  to  tmateea,  wtthoot  an  actnal  eatiy*  Thirdly^ 
that,  on  the  death  of  the  wife  without  iasoe,  the 
hnsband  beoame  entitled,  in  Tirtiie  of  the  original 
settlement,  to  tiie  fee,  and  which  he  might  dispose 
of  by  will.    DbvUb  v.  Bu§k,  1  M<CleL  &  Y.  58. 

A  being,  under  the  marrisge  settlement  of  her 
fetfaer  eftd  mother,  tenant  in  tail  in  temainder  of 
certain  knda,  expectant  on  the  feiloie  of  male  issue 
of  her  only  brother,  there  is  made  on  her  mairiey 
a  settlement  conteininga  oOFcnant,  by  wbicb,  altar 
reciting  that  it  wu  possible  that  she  sadght,  under 
and  by  yutia9  of  the  Umitotions  eontaiiMd  in  the 
former  eettlement,  eventually  become  entit^d  to  a 
oertein  estate,  or  a  part  of  certain  lands,  it  is  agreed, 
that,  in  ease  she  shall  in  bar  lifetime  beoome  entitled 
to  my  much  eettte  as  afereeaid,  the  aame  eball  be 
ooHTeved  to  the  uses  and  Cor  the  truste  therein  ms». 
tioneoi  the  brother  afterwards  suffers  a  reoovery, 
and  diss  intestete  without  issue,  whereupon  the  fee* 
simple  of  CDS- fourth  part  of  the  lands  oom|Hrised  and 
referred  to  in  the  settlement  deeoends  open  her  as 
one  of  his  oo«beiresses :  Held,  that  the  oorenant 
does  not  affect  the  fee-simple  so  coming  to  her  by 
descent.    Tayliur  r.  Dtektnwn,  1  Ruse.  otl. 

Hy  a  marriage  ssttlesMiit,  an  estote  is  oonveyed 
to  trustess  to  tne  see  of  the  busbaod  for  life ;  re« 
msindsr  to  Uie  wife  for  life ;  remainder  to  the  uee 
of  all  the  children  of  the  marriage  in  toil  as  tenaate 
in  common ;  remainder,  if  there  should  be  a  failure 
of  issue  of  the  body  or  bodies  of  any  such  child  or 
children,  then,  as  to  the  part  or  ahare,  or  parte  or 
shsres  of  such  ohildren  whose  issue  should  so  fail, 
to  the  use  of  the  remaining  and  other  ohildren  of  the 
marriage  in  tail  as  tenante  in  common  ;  and,  in  cans 
there  should  be  a  feilure  of  issue  of  the  bodies  of 
all  such  ohildren  but  one,  or  if  there  should  be  bat 
one  such  child,  then  to  the  use  of  euch  only  re- 
maining or  only  child,  and  the  beire  of  his  or  her 
body  lawfully  iseuiog,  and  for  default  of  such  issue, 
remainder  to  the  heirs  of  the  settlor*.  Held,  chat 
cross -remainders  were  not  limited  between  the  chil- 
dren as  to  the  seeming  sharea.  Edwurdt  t.  AUUUnt, 
6  Law  J.  Cbanc.  3a 

It  is  declared  by  a  marriage  settlement,  that  a 
trustee  is  to  lay  out  a  sum  of  m(mey,  which  the 


hnsband  bed  agreed  to  setils,  in  die  psnhaia  of  My 

public  stocks  or  fends,  or  aaenitimtethelibd 

the  intended  wife  in  his  own  aasM,  ia  tmtfcrker, 

end  that  he  in,  dosing  her  life,  to  piyr  to  kar  tbi 

dividends,  and  other  produce  of  the  stosk  oi  masj 

so  to  be  purchased,  to  her  separate  vse  dsdaf  Ur 

life :  Held,  that  the  wife  is  entitled  ateolatdytBi 

•am  of  3  per  cent,  stack  jMicbsssd  wiih  tke  WMf i 

end  not  merely  to  a  lite-intanst  in  it  fettr* 

King,  1  Russ.  36S. 

By  a  marriage  aettlement,  eertam  stocks,  lfaep» 

party  of  the  My,  are  assigned  to  tnstees,  vpn 

oertein  tniata,  lor  the  benefit  of  the  iataadidfift 

and  husband,  daring  their  joint  lires;  sad  if  lb 

wife  should  ennrive  the  hndiaad,  hsfiag  dsUm 

by  him,  upon  truat  for  her  doling  her  liis,  uddbi 

the  death  both  of  her  and  her  hasbssd,  oDoatMt 

for  all  her  childieft  by  her  then  iatrndm  «r  9j 

fvtore  husband,  as  she  shoold  appoint;  ssd^ii 

defeult  of  i^pointment,  upon  trast  for  ths  chiUm 

of  the  then  intendied  marriage ;  sndit  wis  poM 

that,  if  tbe  Udy  ahould  sarnre  her  islamdkn- 

band«  and  thwe  nboald  be  nochildnoef  thltai^ 

risge  who  slkould  acquire  a  Testsd  istsnitixki 

property,  the  stocks  ehould  be  opoo  tnit&r^i 

and  assigned  to  her :  the  lady  baring  oatlindhi 

husband,  and.  there  being  no  child  of  thst  wimp 

who  had  acquired  a  rested  iBtorest— It  eisMt 

that  the  lady  was  entitled  to  the  stods  sbsohtrif. 

without  regard  to  the  possibility  of  then  bog 

children  of  a  future  marriage.    xftaMs  r.(Hi 

Law  J.  Cbanc,  45i 
Settlement  in  trust  for  the  sapiiats  ate  of  I  !«• 

ried  woman  for  life,  but  so  ssnotto  sntioifsMn 
remainder  as  ehe  should  appoint  by  wfll»a»tt 
defeult  of  appointment,  to  A. 

On  the  death  of  her  huaband,  the  rfa^ 
anticipation  oeassa,  and  therefore  she  i>  iWi 
with  the  ooncurrence  of  A,  to  a  traasfeioCoinii' 
BerteH  F.  Brisposi  1  Jao.  60S.  _^rf 

By  a  marriage  aettlement,  stock,  ^J^f^r, 
the  husband,  is  nettled  upon  the  wife  for  l^ttM* 
separste  use,  and,  after  her  death,  on  tkekoniNi 
if  he  ahould  aurviye  her  -,  hot,  i£  he  aboold  due 
her  lifetiaae,  then  upon  trust  for  suob  9^/tj 
should  by  deed  or  will  appoint,  sad,  in  dsW*  * 
appointment,  to  hia  ezecatoia  and  adniioiittwB, 
the  husband  died  in  the  wife's  life«i«»«»TrS 
exercising  his  power :  Held,  that  thsee *«*» 
not  vest  the  stock  in  the  executor  of  thejiiwi"* 
but  that  it  formed,  subject  to  the  wife's  we-"** 
therein,  part  of  the  husband's  rssidBsry  •» 
Ceiiisr  V.  Squire,  d  Uw  J.  Chanc*l86. 

When  lands  are  given  te  A  fofl*^"!!??^ 
bis  sons  in  tail  male,  &c.,  remainder  to MJ«*JJ 
with  other  remainders  over,  and  certain  P***Tv^ 
annexed  to  all  the  Ufe  estates,  and  the  ■»  *" 
created  are  subject  to  a  power  of  reroctti«j.»  "T 
if  in  the  exercise  of  this  power  o(  wroctws,  »• 
limitation  to  M,  and  all  the  limiUticM  sobijy^ 
to  it  are  revoked,  and  new  uses  to  S  for  «»^ "7 
substituted  in  their  place,  the  prior  hnutoWMi " 
and  his  sons  ramaining  undistorbed ;  *n^^^^ 
deed  of  revocation  and  now  appointment,  '^^^ 
contained,  giving  nearly  the  same  P^'^*""^  ^ 
ing,  &c.  to  the  tenanU  hr  life, " '•'•j^J;  di 
tlie  firat  setdement,  and  e*P»«»«^ /"  "Ifi;  tJit 
same  words  as  the  corresponding  clsoses 
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lettlegieiit,  and  inclodiag,  Mqpreadj  hy  name,  A  tm 
well  u  S ;  sach  clauses,  so  expressed,  will  BOt  give 
A  a  doQbla  power  ef  jointarmg,  flio.»  Imt  will  be 
eoBstnied  as  ■etely  iateoded  to  declafe  the  inten- 
tion  ef  tiie  settlor,  that  the  powen,  wkich  were 
SBDeied  hy  the  first  deed  to  the  estatee,  created  bv 
aad  still  SBbastiiif  under  it,  shall  coatinue  in  ftill 
force.     Wigmll  r.  Smith,  1  Law  J.  Chanc  ICI,  a.  e. 

ja&s. i«i.  . 

Where  a  settlement  eoataiaed  a  limitation  to  the 
Me  of  the  fint  son  of  A  B  open  C  D  bis  intended 
«i£a  to  be  begotten,  and  for  defanlt  of  such  issue, 
tbon  to  the  use  of  the  seoond,  fte.  sererall^f  and 
annpssnirriy,  &o.,  and  of  the  sereral  heirs  male  of 
tbsir  oerenil  and  rBtpectiffo  bodies ;  and  for  defoidt 
of  such  issue,  in  case  C  D  'should  be  tmeHnte  hy 
C  F,  to  the  nao  of  G  H  latil  C  D  should  be  deh- 
▼ased,  in  tiwrt  for  after-born  ebiUhren ;  and  if  there 
aboald  be  a  son  or  sons,  to  the  use  of  soch  after* 
booi  SMt  and  sons,  severaSy  and  saocessivoly,  &o. ; 
snd  the  beii*  male  of  the  body  and  bodiea  of  soch 
sftssbasu  son  and  sons  :  Hsld,  that  the  elder  sen 
of  .A  B  the  estthnv  took  an  estoto  in  tail*  GaUey  r. 
Bsrrii^^m,  t  Bing.  387,  s.  c.  10  B.  Mo.  fti. 

UadSr  n  settlement  and  reooyery,  lande  were 
Hautad  to  the  oaeof  A  for  lifo,  and  amrhis  deeeaae 
to  the  nso  of  B,  and  his  heirs,  during  the  life  of  A, 
tosapport  contingent  remeinders ;  remainder  to  the 
of  C  lor  life ;  lemainder  to  the  same  B  and  bis 
J  the  Kfo  of  C,  to  support  oontiBgent 
lamaindoin ;  lemainder  to  the  first  and  oUier  eons 
of  €,  in  tnil  male ;  remainder  to  the  nee  of  D  for 
and  if  ahe  should  taarry,  and  her  husband 
her,  to  her  husband  for  his  life ;  and, 
after  the  detenninatien  of  those  estates,  to  the  said 
B  and  hin  baifs  (without  oayin^,  dnriog  the  Ufo  of 
D),  to  support  and  pteeerre  eondngent  remsinden ; 
to  the  first  and  other  sons  of  D,  in  tall ; 
ider  to  the  use  of  £  for  her  life,  and,  if  she 
',  and  her  husband  should  ourriTe  her, 
to  her  hnnbuid,  for  his  lifo,  and,  afher  the  deter- 
of  those  estates,  to  the  said  B  and  bis 
(without  snpng,  doriofp  the  Kfo  ef  £),  to  sup- 
port oondngent  resudnders ;  reasainder  to  the  first 
and  <»tber  sons  of  E^  in  tail  male :  Held,  that  under 
the  limitation  to  B  and  bin  heira,  after  the  limita^ 
tiona  of  eotatea  for  life  to  D  and  £,  the  trustee  took 
the  foe,  nmd  that  £  took  onlx  an  eqnitible  eetate. 
GMamrt  y.  TyndaU,  t  Y.  &  J.  605. 

B^tbo  narriagesettlementof  A,  a  tormof  years 
lalinBited  to  tmstcea,  opon  trust  to  raise  16,OOOL  to 
he  paid  to  nil  and  eTeiy,or  sneh  one  or  more,  exolo- 
iifrsl  J  of  the  other  or  othera^  of  the  child  or  children 
ef  te-usanisgo,  or  to  sU  and  every,  and  such  one  ot 
move,  Oizehistvel^  of  the  other  or  others,  of  the  issue, 
hem  la  dio  Kfotime  of  A,  of  any  soch  child  or  ehil- 
dren,  in  ■oefa  shams  snd  proportions  an  A  should 
by  deed  or  will  appoint ;  and,  in  default  of  appoint- 
Wimt,  to  thecbflaren  in  eqael  sbarse:  A,  by  bis 
win,  aAav  devising  certain  real  estates  to  bis  first 
and  odkor  aona,  in  stnot  sattlemsnt,  and  reeitine 
that  ho  wa0>  by  te  maniage  setdenaent,  aadiomea 
to^ipoint  lliesom  of  t6/>SoU  onto  all  or  any  one  or 
offaia  ehild  or  ohildreo,  and  gnmdcliild  or 
'  '  \,  appointed  40001.  to  eaeh  of  his  ehil- 
ban  the  child  who  should,  under  the 
IS,  be  entitled,  as  tenant  fiM*  lifo, 
to  thm  rent*  and  profita  of  the  devised  pnoises  : 


and  as  to  the  reaidne,  if  any,  of  the  16,000[.,  he  ap- 
pointed  the  aaoM  unto  such  grandchild  of  hie  body 
as  should,  by  the  regular  eourae  of  events,  become 
entitled  as  tenant  in  tail  in  possession  of  the  devised 
premises :  A  died,  leaving  three  sons,  the  eldest  of 
whom  was  tenant  for  Kfo  of  the  deviaed  estates,  and 
no  grandchild :  HeM,  that,  inasmuch  as  there  mieht 
have  been  a  grandchild  bom  in  A's  lifetime,  and  as 
such  grandchild  would  have  been  among  the  objecto 
ef  the  power,  the  appointment  of  the  residue  of  the 
16,0001.  to  a  grandchild,  who,  in  the  eventa  that 
had  happened,  was  not  an  objeet  of  the  power,  did 
not  laiee  a  case  of  election  against  the  children,  and 
that  they  were  entitled  to  have  the  appointment  of 
that  residue  declaied  invalid,  and  yet  to  retain  all 
the  benefita  given  them  by  the  will.  Bulw^  v. 
Hear§,  S  Law  J.  Chanc.  ff7. 

Agreed,  in  nmrriage  articles,  that  a  portion  ahafl 
be  paid,  and  a  aettiement  made,  but  that  payment  is 
to  be  withheld,  unless  the  settlement  be  made  within 
n  limited  time.  Afterwards,  the  mairiage  settlement 
not  being  nrooeeded  with :  Held,  that  Uie  latter 
elauae  coinla  only  bo  inteadod  to  bastsn  the  mairiage 
settlement,  and  that  the  right  to  the  portion  was  in- 
dependent of  its  ensontion.  Xsudrie*  v.  TFtatsr,  9 
Ken.  96,  Chanc. 

A  term  of  yeaiu  having  been  limited  to  trustees, 
for  the  puipose  of  rsising  a  sum  of  money  for  the 
maintonanoe  and  education  of  the  younger  childrin 
of  A,  in  such  shares  and  proportions,  and  saeh  man- 
ner and  form,  as  A  ahould  direct,  and  in  default  of 
any  direction,  to  be  applied  for  the  benefit  of  such 
children  equally,  the  same  to  be  paid  tp  or  for  them 
respectively  until  dieir  respective  portioos,  provided 
for  them  out  of  other  property,  shoald  be  payable 
and  paid.  A  by  his  will  appointed  a  certain  portion 
ibr  the  pfointiff,  to  be  vested  in  her  at  the  ago  of 
twenty-one  years,  or  on  marriage,  and  directed  that 
a  certein  part  of  the  intereeto  and  dividends  thereof 
dioold  be  applied  towards  her  maintenance  and 
ednoation,  but  did  not  make  any  appointaMut  or 
give  any  directions  relative  to  the  sum  of  money 
luiseable  for  that  purpose  under  the  said  tenn : 
Held,  upon  the  construetton  6f  the  settlemento,  that 
thojdaintiffwas  entitlsd  to  have  her  shsre  of  the 
money  prorided  by  the  term  raised  for  her  benefit, 
until  the  period  when  her  portion  should  become 
payable ;  that  it  in  not  improbable  that  it  ahould  be 
the  intention  of  partnts  to  provide  a  larger  fund  for 
the  education  of  children  than  the  mere  utoome  of 
their  Ibture  portions;  the  portions  of  yoonger chil- 
dren of  great  fomiUes  being  seldom  Isrge,  uthough 
they  have  universally  the  same  espenaive  education 
as  the  eldsst  ohUd.  Avgusta  v.  John  Earl  Poulett, 
6  Madd.  167. 

Under  a  mairiage  contraet  in  1795,  landa  subject 
to  the  Uaritotions  of  an  entail,  in  1708  are  re-signed 
by  the  husband,  being  heir  in  possession,  and  des- 
tined upon  new  infeftment  to  the  husband,  and  the 
hetrs  male  of  the  marriage,  which  foiling,  to  the 
heirs  male  of  the  body  of  the  husband  in  any  futore 
marriage ;  which  failing,  to  the  hdrt  ftmate  of  the 
said  spouaee,  and  the  heirs  male  to  be  procreated  of 
their  bodies,  the  eldest  daughter  or  heir  female,  and 
the  heirs  male  descending  of  her,  always  excluding 
the  rest,  and  succeeding  without  division.  To  fulfil 
the  obligations  of  this  contract,  the  husband  made 
op  tithes,  and  was  infeft  in  1736.    A  daughter  was 


472 


SETTLEMENT,  MARRIAGE.— SEWERS. 


the  oalj  tMae  of  ike  marriage.  Tfaia  daogbter 
(beioff  married,)  by  eontraot,  in  which  her  huabaad 
joined,  and  which  waa  carried  into  effSsct  ander  a 
decree  arbitral  in  1759,  accepted  a  aom  of  moner  in 
full  aatiafaction  of  all  right  of  aoooeaaion  which 
**  thej  hare,  or  in  any  cTcnt  may  have,  to  the  landa 
aabject  to  the  marriage  contract,  and  of  the  prori- 
aions  to  children  of  the  marriage  in  any  portion,  &c. 
whate?er,  which  the  daughter  or  her  huabaod  might 
claim  on  the  decease  of  the  father,''  and  they  ac- 
cordingly quit  claim,  and  diacharge  the  father  from 
all  demanda ;  and  renounoe  and  overgiTO  to  him,  hia 
heira  and  aaaigneea  **  all  right,  claim  of  aacceaaion, 
or  other  right  which  the  daaghter  and  her  buabaad 
hare,  or  in  any  erent  may  have,  under  the  pro* 
▼iaiona  of  the  marriage  contract."  In  the  aame  year, 
1759,  a  diapoaition  waa  executed  by  the  father  in 
fcvour  of  himaelf  and  the  heira  male  of  his  body, 
whom  failing,  to  hia  brother,  &c.  The  daughter 
died  in  1768,  leaYiog  a  aon,  J  R.  The  father  died 
in  1774 ;  in  1806  J  R  waa  aenred  heir  to  hia  mother, 
and  brooffht  an  action  to  raduce  the  diapoaition  of 
1759,  and  all  aubaequent  conTe3ranoea  of  the  landa 
aubject  to  the  marriage  contract  of  1759.  J  R  dying 
in  1811,  the  appellant,  Mrs.  Majendie,  became  pur- 
suer in  the  action,  aa  the  aister  of  J  R  and  heir  of 
proriaion,  under  the  destination  of  the  marriage 
contract :  Held,  lat,  that  ahe  waa  heir  female  within 
the  meaning  of  the  terma  of  the  deatination  ;  Snd, 
that  the  entail  of  1708  was  barred,  both  by  positiTO 
and  negative  prescription ;  Srd,  that  the  daughter 
had  power  to  contract  with  the  father,  and  renounoe 
and  diacharge  the  right  under  the  marriage  contract 
aa  a  jus  er§dita  Teated  in  her  ;  the  effect  of  which 
discharge,  ia  to  bar  the  right  of  all  other  heira  of  the 
marriage.  Mqjtndis  t.  Comaftart,  S  Bligh,  691, 695. 

In  a  deed  of  aettleiaent,  creating  a  jointure,  the 
queation  muat  be  decided  by  the  intention  expraased 
in  the  deed.  The  meaning  is  to  be  collected  from 
the  words  immediately  applicable  to  the  point,  from 
the  contest,  and  from  ull  parts  of  Ou  uttiemtnt. 

In  those  instances  where  Inah  eatatea  only  are 
charged,  the  aituation  and  conduct  of  the  partiea, 
and  the  language  of  the  inatrument  of  contract  may 
ahew  that  they  meant  Engliah  currency.  Loiuifotona 
V.  Lamdoum;  %  Bligh  88—95. 

Settlement  of  premises  to  T  S  and  his  heirs,  to 
the  use  of  W  T  and  his  heirs,  until  a  marriage  be- 
tween R  T  and  £  O;  then  to  the  use  of  W  T  for 
the  life  of  R  T,  with  several  lioutatiooa  OTer  on  the 
death  of  R  T  in  favour  of  hia  wife  and  ohildren,  with 
A  term  for  800  years  in  T  S,  to  commence  on  the 
death  of  R  T,  for  lecttring  a  rent  charged  to  the  wife 
of  T  S.  and  to  determine  on  the  performance  of  that 
trust,  and  aubject  to  tbe  foregoing,  to  W  T  and  hia 
heira.  W  T  died  before  the  marriage  of  RT,  who 
WAS  his  heir-at-law,  leavinff  a  will  and  executors: 
llnUl,  that  the  exeoutora  did  not  take  any  intersst  in 
the  premlaea,  and  that  R  T  tooK  a  fee  in  them,  aub* 
J  net  to  the  term  for  500  yeara.  Trrae/yon  ▼.  Tnea^ 
^HH,  (1  Uw  J.  CP.  114,  a.  c  5  Bing.  6]0« 
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The  commiaaionera  of  seven  eaanot  BaiBtuiu 
action  of  treapaaa  against  the  ccamiiiioeenoft 
harbour,  for  breaking  down  a  wall  or  dnin  enelrf 
by  the  foimer,  aa  ue  authority  to  be  emcwdlijr 
them  in  behalf  of  the  public,  doea  not  vest  ia  tkn 
such  a  property  or  poaaiaasory  interest  m  wiU  euUa 
them  to  maintain  such  an  aotioB.  Tkt  Dub  if 
UBweattU  v.  CUnht,  8  Taunt.  663. 

The  power  of  oonamiaaionera  of  aawen  ii  aotMi' 
fined  to  narigable  atreams,  nor,  it  ihoiild  Ma,  to 
streams  immediately  neceasary  or  oteAil  ia  unji* 
tion,  but  they  may  deoiee  the  abatomantflrnnMl 
of  a  nuiaance  in  n  stream  that  aerres  nanlf  m 
water-courae. 

Where,  therefore,  a  wear,  deeeribedttipfoi*' 
oant  to  n  common  sewer,  waa  beightMwd  m  «• 
hanoed,  ao  as  to  obstruct  tbe  paaaage  of  ti»  ntoii 
and  to  cauae  the  oyerHowing  of  landsw^ient:  Thi 
Court  held  that  tbe  eonmusaioneia  had  juiiMi 
to  order  the  wear  to  be  abated  to  ititonawlML 
Rex  T.  tht  (UmrndsnoMn  (f  Sewen  m  Ntttix^^ 
Law  J.  M.C.  92. 

Although  the  commiaaionera  of  aewen  mb  t 
decree,  it  ia  not  oonduaive  againata  penoatM^ 
for  the  payment  of  a  rate,  reaiding  witUa  tke^ 
trict  orer  which  they  have  juriauetioii;  b<t  m 
person  may  give  in  evidence  in  an  actita  Ut» 
paaa,  brought  by  him  againat  one  of  die  ooHedma 
the  ratea,  for  taking  his  goods  to  pay  meb  iile,d«| 
he  derived  no  benefit  from  the  aewen,  in  m^* 
which  the  assessment  wss  made ;  aadtookenta 
having  been  rejected  at  Nisi  Prius,  theCoBitgivM 
n new  trial.    Siafford  t.  HcaiitaR. SKUo»6Bt 

By  n  very  high  tide,  great  damige  wm  ««• 
The  peraon,  opposite  wboae  land  the  will  ni  «• 
stroyed,  repaired  it,  and  moved  for  a  amima, 
oommanding  the  conmiisaionerB  of  seven  te'*'* 
the  whole  level  to  repay  him. '  Bat,  oa  iteiFPf' 
ing  that  the  wall  had  been  previonalyoetofiQ 
the  Court  held,  that  nltbough  it  might  ^^^""^ 
that  the  damage  was  done  by  an  extnonloiiiT^ 
yet  tbe  complainant  was  not  entitled  to  be  ieM> 
what  he  had  expended.  Acx  v.  tkt  CffwaMffi 
cfSwmn  in  finer,  1  Law  J.  K.B.  169,  •.c-l** 
C.  477,  s.  e.  2  D.  &  R.  700. 

Where  it  is  provided  by  a  local  act  of  pariiiMK 
that  for  the  more  eflhotaal  and  better  ezeeatne  <> 
the  statute  widiin  a  linaited  dvtxict,  (wkiGkwf 
fore  within  the  joriadietioa  of  the  geaanl  ^^"^ 
aioners  of  sewers,)  that  the  works,  drtii»f  m**^ 
be  subject  onlr  to  tbe  control,  fte.iv 


&a  shall  be  aubject  only  ^ . 

jurisdiction  of  local  oonmissionsrs,  the  set  den  *f 
exempt  the  inhahitanta  of  the  diatiiet  fron  ^ 


SETTLEMENT  OF  THE  POOR. 
[See  Poor.] 


liability  to  serve  on  the  juries  at  the  aaieiflB^ 
sewers,  unless  an  einresB  proviaion  to  tfaateMneB 
inserted.     £x  pert*  Owst,  9  Price.  117. 

A  precept  to  the  sheriff  under  tS  H.  8,e*»'i'^ 
to  sununoB  a  jury,  moat  direct  him  to  aamew* 
corpere  ctmkmha:  a  divactioa  to  aannoii  neiB* 
partieular  district  within  the  oounty  is  bad.  Sfff^ 
▼.  Cnxitr,  1  M.  &  M.  119.  [Tentaniea] 

The  jury,  who  are  munmoned  by  the 
make  the  presentaaent  beJbw  temmiaiioM  -  . 
era,  ahould  coaae  firom  the  body  of  the  cfluBtf/ «; 
not  from  the  distriet  over  whwh  the  coami*"**r 
have  jmtadietioB.   and  where  the  proMP^  ^  ^ 


ti 
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•bmir  wtm  to  MinaHm  "  good  and  lawful  men  of 
year  eounty,  and  rttuient  within  the  Tawer  HamUt§,** 
dMt  being  the  diBtrieiorer  which  the  Commiasioaers 
bad  juiiedictioii, — it  was  held  bad  :  and  a  preeent- 
ment  made  by  that  jury  and  all  the  aubaequeot  pro* 
ceodiags  founded  on  it,  declared  to  be  Toid.  i<r- 
iaeU  T.  Craner,  S  C.  &  P.  63.  [Teoterden] 

A  jiUT>  impenelled  to  inquire  and  preaeot  at  a 
Court  of  Commiaflionen  of  Sewera,  presented,  that 
A  was  benefited  by  the  sewers ;  ana  he  receired  a 
•OBamottS  to  shew  cause  why  be  should  not  pay  ;  he 
naglected  to  traverse  the  presentment,  and  a  distress 
^vas  levied  for  the  amount  of  the  rate:  Held,  at 
JN^isi  Prios,  that  these  facts  were  a  justification  in 
mn  action  of  trespass  for  taking  the  distress,  as  the 
preaeDtment,  if  duly  made,  and  not  traversed,  jus- 
tified the  Commissioners  in  issuing  the  warrant  of 


The  presentment  need  not  contain  the  name  of 
«T«ry  penoo  benefited  ;  if  it  find  "  all  Fore>street" 
$o  be  benefited,  that  ia  eoeugh  to  ioclode  every  one 
having  a  bouae  there ;  and  any  one  so  having  a 
lioaae  might  traverse  such  presentment,  he  stating 
in  his  traverse,  that  his  property  is  so  situated,  and 
that  be  is  aggrieved  by  the  presentment. 

The  warrant  of  distress  need  not  recite  the  pre* 
aanfent. 

The  delendaat  is  not  entitled  to  recover  his  treble 
daasages,  under  the  sut.  t3  Hen.  8,  c.  5,  s.  1%,  ia 
«afle  of  a  verdict  in  his  favour,  or  a  nonsuit,  unless 
ha  daiBM  them  on  the  secord.  Wutnn  v.  Dix,  5  C* 
&P.7J. 
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(A)  Privileges. 

Whera  a  sheriff  levies  under  the  48  Geo.  3,  o. 
141,  he  is  not  entitled  to  notice  previous  to  bringing 
an  action  against  him  for  an  irregularity  ia  the  levy. 
Cofland  v.  Powell,  S  Law  J.  CJ*.  2<,  s.  c.  1  Bing. 
369,  s.  c  9  B.  Mo.  400. 

When  the  defendant  is  a  sheriff,  the  affidavit  to 
change  the  venue  may  be  made  by  the  under-sheriff. 
Anm*  t  Law  J.  K.B.  80. 

An  action  will  not  lie  at  the  suit  of  the  sheriff 
af^inst  overseers  of  a  parish,  for  taking  goods  un- 
der a  warrant  of  distress  for  poor  rates,  where  he 
has  allowed  the  defendant,  notwithstanding  the  exe- 
cation,  to  continue  to  be  the  ostensible  owner  of  the 
piopeity*    5pic«r  v.  Tidy,  1  Law  J.  K.B.  10. 

(B)  Duties  and  Liabilities. 
(a)  OemetaUjf, 

Where  the  sheriff,  under  hH.fa.,  levied  and  sold 

a  vessel,  the  joint  property  of  two  defendants ;  and 

after  satisfying  the  plaintiff's  demands  and  expenses 

of  the  levy,  a  surplus  remainded  in  his  bands,  and 
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the  defendants  disputing  their  interest  in  the  pro- 
perty, the  sheriff  refused  to  pay  over  such  surplus 
unless  the  one  to  whom  it  was  paid  would  indemnify 
him  against  the  claims  of  the  other,  which  they 
both  refused  to  do :  The  Court  would  not  interfere, 
nor  allow  the  sheriff  to  pay  the  money  into  court  to 
remain  there  until  an  indemnity  was  given  to  the 
satiafaction  of  the  Prothonotary .  Hartley  v.  Stead, 
2  Law  J.  C.P.  4«,  s.  c.  8  B.  Mo.  466. 

The  Court  will  not  make  a  rule  absolute  in  the 
first  instance,  for  an  attachment  against  an  under- 
sheriff,  on  the  death  of  the  sheriff  during  the  year, 
nnder  the  3  Geo.  1,  o.  15,  s.  8.    Aneu.  2  Chit.'389. 

Nor  will  the  Court  grant  an  attachment  against  a 
sheriff  for  not  selling  under  a  venditioni  exponas, 
where  he  had  returned,  he  oould  not  sell  for  want  of 
purchasers.     Anoti.  t  Chit.  390. 

Sembie,  tliat  under  process  of  execution,  whether 
against  the  person  or  goods  of  a  defendant,  the 
sheriff  is  bound  to  take  the  person  or  the  goods, 
though  the  writ  and  the  judgment  misname  the  de- 
fendant, and  of  which  misnomer  the  defendant  might 
have  taken  advantage  by  plea  in  abatement. 

At  all  events,  be  would  be  juttijied  in  acting  un- 
der the  writ. 

And  if  he  do  act  against  the  person  or  the  goods 
of  the  real,  though  misnamed,  defendant,  he  cannot 
afterwards  recall  his  act,  and  take  advantage  of  the 
defendant's  misnomer.  Reevee  v.  Siater,  6  Law  J. 
K.B.  77,  s.  G.  7  B.  &  C.  486,  s.  c.  1  M.  &  R.  265. 

A  sheriff's  officer,  having  arrested  A,  took  6ve 
■hillings  from  him,  with  a  promise  to  pay  the  remain- 
der of  what  was  nspai  at  a  certain  day,,  and  permitted 
him  to  go  at  large,  without  taking  a  bail  bond,  or  the 
'  plaintiff's  assent :  Held,  that  he  could  not  ha  sur- 
landered  in  discharge  of  his  bail ;  and  the  Conrt 
refosed  to  set  aside  an  attaohmeat  which  had  iasued 
against  the  sheriff  for  not  returning  the  writ,  nor 
would  they  relieve  liim,  by  permitting  him  to  put  in 
and  justify  bail.     CoUiner^  Snuggs,  6  B.  Mo.  111. 

If  the  sheriff  be  served  with  two  distinct  rules  to 
bring  in  the  body,  be  is  liable  to  two  several  writs 
of  attachment,  on  non-compliance  with  such  rules. 
ConAohU  V.  Brietow,  8  B.  Mo.  162. 

Pteviottfl  to  the  servioe  of  the  body  role,  exception 
must  be  entered  as  to  the  bail.  iRsc  v.  Skerijfof  Mid* 
eex,  7  D.  &  R.  «64. 

Ruling  the  sheriff  to  bring  in  the  body,  is  an 
•lection  to  proceed  against  him,  and  cannot  after- 
wards be  abandoned,  so  as  to  enable  plaintiff  to  pro- 
ceed upon  the  bail-bond.  Blackford  v.  Hawhim,  X 
Law  J.  C.P.  2S,  s.  c  1  Bing.  181,  s.  c.  7  B,  Mo. 
600. 

Where  the  defendant  has  had  a  week's  time  to 
put  in  bail  by  a  judge's  order,  an  attachment  can- 
not be  moved  gainst  the  sheriff  for  not  bringing  in 
the  body  until  such  order  be  discharged.  Rowe  v. 
Harvey,  5  Law  J.  CP.  30. 

I1ie  Court  will  not  grant  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  unless  the 
plaintiff's  affidavit  allege  that  he  has  searched  to 
ascertain  that  no  bail  has  been  put  in*  Anon,  t 
Ken.  467. 

A  sheriff  will  be  considered  a  trespasser,  if  he 
knowingly  arreat  a  man  by  a  wrong  name;  but 
taking  a  bail-bond  renders  him  liable  to  an  attach- 
ment, if  bail  above  be  not  perfected.  Bos  v.  Sha^ 
riff  of  MidiUwt,  t  Chit  357. 
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On  motion,  the  Conn  of  King's  Beach  will  not 
compel  a  sheriff,  or  hie  deputy,  who  neglects  to  enter 
a  plaint  in  replevin  in  the  connty  court  for  damage 
feaaant,  to  do  so.   £jr  partt  Boyle,  2  D.  &  R,  13. 

Where  the  sheriff  levied  and  payed  over  the 
amount  of  the  debt  to  the  defendant  after  an  act  of 
bankruptcy  by  the  debtor,  and  was  sued  in  troTer 
by  the  assignees,  of  which  action  he  had  giren  the 
defendant  notice,  and  offered  to  defend  on  his  be- 
half if  he  would  furnish  him  with  means^  and  on  his 
refusal  so  to  do  suffered  judgment  to  go  by  default : 
It  was  holden,  Ist,  that  after  such  notice  he  was  not 
bound  to  defend ;  and,  td,  that  in  order  to  entrtle 
him  to  recover  back  the  money  so  paid,  he  must 
shew  the  validity  of  the  debtor's  bankruptcy.  Aut* 
ten  T.  Ward,  1  R.  ft  M.  116,  s.  o.  1  C.  &  P.  307. 
[Abbott] 

The  whole  property  of  a  bankmpt  vests  in  his 
assignees,  by  relation,  from  the  time  of  the  act  of 
bankruptcy :  and,  if  goods  be  taken  in  execution 
after  an  act  of  bankruptcy  committed,  the  sheriff  is 
liable,  notwithstanding  he  had  no  notice  of  the  (act. 
Priet  V.  Helvar,  6  Law  J.  C.P.  139,  s.  e.  4  Bing. 
597,8.0.  1  M.&F.541. 

No  action  lies  against  the  sheriff  for  taking  insuf* 
licient  sureties,  if  he  takes  as  a  aurety  a  person  who 
appears  to  the  world  to  be  a  person  of  responsibility. 
Seott  V.  WaUhman,  3  Stark.  16R.  [Abbott] 

If  the  sheriff  take  the  goods  of  one  man  under  an 
execution  against  the  goods  of  another  person,  and 
restore  them  before  a  suit  commence,  yet  an  action  of 
trover  can  be  maiatained  against  him.  And  if  any 
of  the  goods  are  daoMged  by  the  omission  of  some 
act  which  the  owner  would  have  done  if  the  sheriff 
bad  not  seized  the  goods,  the  sheriff  is  liable  to 
answer  in  demages  for  that  injury.  Rolfin$oH  v. 
WaUtgr,  9  Law  J.  K.B.  144. 

An  notion  of  trover  does  not  lie  against  a  sheriff 
for  taking  goods  in  execution  which  have  been  lent 
on  hire.  Pain  v.  WhUtaher,  1  R.  &  M.  99.  [Abbott] 

An  action  by  the  owner  of  goods,  let  for  an  unex- 
pired term,  against  the  sheriff,  for  taking  them  un- 
der an  execntion  against  the  party  who  hired  them, 
is  not  maintainable,  if  it  appear  that  the  sheriff  has 
not  sold.  And  it  is  in  such  case  the  duty  of  the 
party  letting  to  give  notice  to  the  sheriff,  of  the 
limited  nature  of  the  hirer*s  interest.  Daffill  v. 
Spottituoode,  3  C.  &  P.  435.  [Best] 

If  a  sheriff  act  fairly  and  impartially  between  two 
oontending  judgment  creditors,  he  will  not  be  com- 
pelled to  support  the  case  of  eifiier ;  but  if  he  shew 
any  favour  or  partiality,  or  g^ ve  any  aid  to  one,  and 
withhold  it  from  the  other,  he  will  he  bound  by  the 
rights  or  disabilities  of  the  ptrty  whom  he  so  aids, 
and  must  stand  or  fall  with  him.  Warmol  v.  Young, 

4  Law  J.  K.B.  293,  s.  o.  5  B.  &  C.  660,  s.  c.  8  D. 
&  R.  442. 

A  sheriff  neglected  to  arrest  a  defendant  till  after 
the  writ  was  returnable.  In  an  action  against  him 
for  breach  of  his  duty,  no  spedsl  damages  were 
proved,  and  the  plaintiff  recovered  nominal  damages 
only :  The  Court  held  the  verdict  maintainable,  and 
that  the  jury  might  presume  that  damages  had  been 
sustained.     Barker  v.  Green,  t  Law  J.  C.P.  3,  s.  c. 

5  Bing.  371,  s.  c.  9  B.Mo.  584. 

Where  parties,  without  the  knowledge  of  the 
sheriff,  autnoriae  his  officer  to  do  acts  beyond  his 
duty,  or  not  within  the  ordinary  scope  of  his  autho- 


rity, they  make  htm  tiieir  offloar ;  aad  the  sheriff  k 
not  aaswerable. 

Accordingly,  where  a  sheriff's  officer  had  seised 
under  %fi*fa.  goods  of  a  trader,  mora  than  aafirisat 
to  satisfy  the  levy,  and  the  trader  having  becesie 
bankrupt,  and  aaaignees  chosen  before  the  goods  was 
sold,  the  assignees  authorised  the  officer  to  ddiw 
tiie  whole  of  the  goods  to  A  B,  and  ta  wcasft  kern. 
him  a  certain  sum  as  the  foil  value  of  Uia  goods, 
whioh  he  did  accordingly,  and  out  of  that  mmvf 
satisfied  the  execution  creditor,  but  never  paid  Sfw 
the  residue  to  the  assignees  :  Held,  thst  they  eosU 
not  sue  the  sheriff  for  this  numey,  the  odfieer  aft 
having  derived  his  authority  to  sell  the  whole  d 
the  goods  from  the  sheriff,  but  from  the  platntiffi, 
the  assignees.  Cock  v.  Palmer,  5  Law  J.  K.B.  tM, 
s.  o.  6  B.  &  C.  739. 

Trespass  will  not  lie  against  the  sheriff'  for  Iht 
act  of  bis  bailiff  in  taking  the  goods  of  A  nadv  t 
warrant  from  the  sheriff  against  the  goods  of  fi  ii 
axecotioa  of  a  judgment  of  the  eouaty  oaort :  the 
sheriff  is  a  constituettt  part  of  that  eoait.  Timdte 
T.  Nateau,  1  M.  &  M.  5f ,  s.  e.  «  C.  ft  P.  St.  [Bsitj 

The  new  sheriff  is  not  answerable  for  the  ssap 
of  a  debtor  taken  in  execution  in  the  tiaM  of  Im 
predecessor,  aad  not  delivered  over  to  biaa  by  iadm- 
ture.  Vavideon  v.  Seymour,  1  M.  &  M.  34.  [Abbott] 

If  the  sheriff  does  not,  previous  to 


taken  in  exeoution,  pay  the  landlord  oaavaai'aiest, 

aad  thai 


under  tbe  8  Anne.o.  14,  be  is  liable 
need  not  be  brought  against  the  paitiea  at  whom 
instance  it  issued.  Duck  v.  BraddyU^  M'Clsl*tl7, 
s.  c.  465. 

Where,  on  the  assignment  of  certain  laad,  it 
agreed  that  the  party  agreeiag  to  take  the 
ment,  should,  from  the  time  of  taking 
until  the  completion  of  the  purchase,  par  lOM.: 
It  was  holden  not  to  be  a  rent ;  and  theretore,  thst 
the  sheriff,  under  an  execution,  waa  not  justiied  ia 
deducting  the  same  out  of  the  execution.  Sammkn 
V.  Mufgrave,  5  Law  J.  K.B.  192,  s.  c.  2  C.  &  P. 
294. 

(6)  Uetum<fWriiu 

A  sheriff  having  received  a  writ  against  a  psrsaa 
residing  in  a  local  jurisdiction,  within  his  bailiwick, 
directed  his  precept  to  the  bailiff  of  that  jnrisdictioa. 
directing  him  to  execute  the  process.  Tbe  sheriff 
was  ruled  to  return  the  writ,  and  be  retamed  that 
the  office  of  thecustiM  bremum  had  been  searched 
without  fiuding  the  writ  returned  :  a  rule  grsatcd 
for  it.     Anon.  1  Law  J.  K.B.  160. 

The  Court  of  Exchequer  ordered,  that  aherifls  or 
their  under-sheriffs,  in  future,  sfaaH  retom  sll  wntM 
and  processea  issuing  out  of  tbe  king's  remembiaa- 
oer's  office  of  this  court,  against  the  king's  debton, 
wit  Am  seven  days  from  the  return  day :  that  snch  she- 
riffs or  under-sheriffs  msy  be  apposed  on  such  writs, 
&c.  at  least  four  days  before  the  last  day  of  the 
term  in  which  they  are  returnable  :  that  such  on* 
der-aheriffs  shall,  at  least  one  dear  day  before  such 
apposal,  attend  before  the  sworn  clerk  to  whose  di- 
vision such  writs,  he,  shsll  belong,  to  be  exanused 
touching  the  returns  thereto,  on  psin  of  tbe  sheriff 
or  sheriffs  making  default  being  taken  into  custody 
for  a  contempt.  Reg,  Gen,  H.  T.  1  &  2  Geo.  4,  9 
Price.  86. 

A,  B  and  C  being  defendants,  A  and  B  were  ir- 
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rMted  and  bailed,  and  the  plaintiff  took  an  aaaign* 
ment  of  the  bail  bond*,  and  aa  to  C  the  sheriff  re- 
tnmed  nan  ist  invmtut,  under  those  circumstances 
the  Court  discharged  the  rule  to  bring  in  the  body. 
Anou,  S  Chit.  391. 

The  plaintiff  asaigned  to  a  trustee  certain  sums  of 
money,  in  trnst  for  a  third  person,  one  of  which 
vas  due  from  the  defendant,  and  under  which 
ho  was  arrested  ;  and  whilst  he  was  in  custody  of 
the  sheriff,  the  plaintiff  gave  the  latter  notice  that 
he  had  assigned  the  debt  due  from  the  defendant  to 
him,  and  afterwards  authorized  the  sheriff  to  dis* 
ebmrge  the  defendant  out  of  custody,  the  debt  and 
eoBta  being  satisfied ;  and  the  trustee  afterwards 
produced  the  assignment  from  the  plaintiff  to  him, 
at  th«  sheriff's  office,  and  ordered  the  sheriff  not  to 
diaebsirge  the  defendant:  but  he  did  so;  and  on 
beiBf  ruled  to  return  the  writ,  returned  that  he  took 
the  defendant,  and  safelv  kept  him  in  custody,  until 
the  plaintiff  discharged  him,  whereupon  he  was 
pssBiritted  to  go  at  large :  Held,  that  the  plaintiff 
oonid  not  under  theae  circumstances  rule  the  sheriff 
to  bring  in  the  body — his  remedy  being  (if  any)  by 
an  action  for  an  escape  :  Held  also,  that  if  the  party, 
to  whom  the  debt  was  asaigned,  intended  to  render 
bim  responsible,  he  should  have  offered  to  indemnify 
him  at  the  time  he  gave  him  notice  of  the  assign- 
mnt.    Uookham  v.  hlowkton^  6  B.  Mo.  497. 

A  shsciff  having  arrested  a  defendant  under  a 
eafias,  two  days  after  the  return  of  the  writ,  and 
then  raCvraed  eepi  corput,  the  plaintiff  caused  an 
attachment  to  be  issued  against  him.  The  Court 
allowed  him  to  amend  bis  return,  and  set  aside  the 
aitacfameot,  on  payment  of  costs,  henttm  v.  Btntout 
6  Lair  J.  C^.  58. 

Where  goods  had  been  taken  by  a  sheriff  into  hia 
poaseaaion,  under  a  /.  /a.,  and  be  was  served  with 
notice  by  a  person  claiming  under  ^  assignment 
not  U>  sell  the  goods  which  be  had  taken,  and 
thrpatening  an  action  against  him  if  he  did  ao,  and 
the  plaintiff  refnaed  to  indemnify  him  :  be  applied 
to  the  Court  for  time  to  make  bis  return*  until  the 
right  to  the  gooda  should  be  determined  between  the 
partieB,  or  an  indemnity  given.  The  Court  granted 
a  rule  to  ahew  cause,  bat  the  Court  afterwaraa  dia- 
chaiged  it,  giving  the  sheriff  ten  days  to  make  his 
letnim.    itehtUsr.  LquoU,  9  Price,  54. 

An  affidavit  atating  that  a  commission  of  bank- 
rupCey  has  issued,  and  that  the  sheriff  is  fearful 
that  an  act  of  bankruptcy  has  been  committed,  will 
be  nofficifl&t  to  indnoe  the  Court  to  enlaige  the  rale 
to  letora  the  writ     Anon,  t  Chit  S04. 

Wbeie  a  sheriff  under'a  writ  oifi^fa.  has  returned 
a  levy,  he  cannot  afterwards  return,  tothevsnditiMt 
tpgnmtt  tbat  he  has  not  sold  the  goods,  and  detains 
the  money  for  another  plaintiff,  under  a  prior  writ 
of  execution.  But  on  motion  the  Court  will  quash 
such  m  ntnrn,  and  will  not,  after  aoch  proceeding, 
permit  the  aheriff  to  amend  his  return,  therefore  the 
Court  dieoharged  an  order  to  shew  cause,  why  the 
sheriff  should  not  be  allowed  to  amend  such  a  return 
as  being  made  too  late,  with  costs,  but  they  refosed 
a  motion  made  instanter,  for  an  attachment  against 
the  aheriff  as  premature.  AotM  r.  Tafft  9  Price, 
917. 

Where  a  plaintiff  withdrew  hia  execution  under 
a  conaeat  from  the  defendant  that  there  should  be  a 
fresh  levy  if  the  debt  were  not  paid  within  a  given 


time ;  and  tlie  defendant's  goods  having  been  seised 
under  an  execution  at  the  suit  of  anoSier  plaintiff, 
the  first  plaintiff  placed  his  warrant  in  the  hands  of 
the  second  plaintiff's  officer,  who,  the  defendant 
having  become  a  bankrupt,  left  in  the  possession  of 
his  assignees,  all  the  effects  remaining,  after  satisfy- 
ing the  second  plaintiff 's  execution,  to  the  exclusion 
of  the  first  plaintiff.  The  Court,  though  the  effects 
Were  sufficient  to  satify  both  executions,  would  not 
compel  the  sheriff  to  return  the  first  plaintiff's  writ 
till  he  should  have  been  indemnified,  and  the  Pro- 
thopotary  should  have  decided  which  of  the  parties 
should  indemnify  him.  Biirr  v.  Freethy,  1  Bing.  71, 
s.  c.  7  B.  Mo.  368. 

Where  the  plaintiff's  attorney,  on  directing  a 
sheriff's  officer  to  levy  on  the  goods  of  a  trader 
under  a  writ  of  fiiri  f^aeiat,  told  the  officer,  that  he 
might  with  safety  put  the  defendant's  mother,  or 
any  one  else  he  pleased,  in  possession,  and  suffer 
the  business  to  be  oarried  on  aa  usual  under  the  de- 
fendant's direction ;  and  the  officer  acted  accordingly, 
and  left  his  warrant  in  the  charge  of  one  of  the 
defendant's  abopmen,  and  the  buaineas  was  trans- 
acted aa  usual  for  nearly  three  montha  from  the 
time  the  warrant  waa  so  left ;  and  the  defendant  be- 
came a  bankrupt,  and  hia  aasignees  indemnified  the 
sheriff  in  returning  nulla  bona  to  the  writ  so  issued 
previously  to  the  bankruptcy ;  and  the  jury  found 
that  it  was  sued  out  merely  for  the  purpose  of  pro- 
tecting the  property  against  other  creditors :  the 
Court  refused  to  disturb  the  verdict.  Doker  v. 
Ha$ler,  3  Law  J.  C.P.  109,  a.  c,  8  Bing.  479,  a.  e. 
1  R.  &  M.  198. 

Wh6(«  the  attorney  of  t  judgment  creditor  de- 
livered to  the  sheriff  a  writ  or  fieri  facias,  with 
direotiona  by  letter  not  to  execute  it  till  the  return, 
unlesa  another  execution  should  come  in  in  the 
meantime,  and  afterwards  sent  in  an  aUeu,  accom- 
panied with  the  name  directions ;  and  the  aheriff, 
npon  another  execution  coming  in,  executed  both 
writs  on  the  same  day,  giving  precedence  to  the 
last  execution,  and  aatisfying  that  wholly  first,  out 
of  the  money  levied,  and  then  paid  over  the  re- 
mainder, in  part  satifiiotion  of  the  execution  first 
delivered,  and  returned  that  payment,  and  nulU 
bona  as  to  the  residue :  It  was  holden,  that  the 
plaintiff  could  not  maintain  an  action  against  the 
sheriff  for  ft  false  return.  PringU  v,  Itaac,  11  Price, 
445. 

In  cisa  againat  the  aheriff  for  not  selling  the 
residue  of  goods  which  he  returned  that  he  had 
aeiaed,  but  not  sold,  after  a  vtnditioni  txponat;  it 
appeared  that  the  original  debtor,  before  judgment, 
became  bankrupt,  and  that  the  plaintiff  had  notice 
of  his  insolvency  at  the  time  of  issuing  the  execu- 
tion :  Held,  that  the  sheriff  was  not  bound  by  the 
return,  as  be  would  still  have  been  liable  to  the 
assignees.     Brydgu  v.  Walfard,  6  M.  &  S.  4t. 

Where  the  plaintiff  assented  to  the  sheriff's 
quitting  ponsession,  under  an  execution,  upon  the 
claim  of  rent  and  taxes,  which  were  said  to  exceed 
the  value  of  the  goods  seised :  It  was  holden,  that 
the  sheriff  was  not  liable  to  an  action  for  a  falae 
return,  although  the  claim  for  rent  was  altogether 
unfounded.  Siuort  v.  Whiiiahtr,  S  C.  &  P.  100, 
a.  c.  1  R.  &  M.  310.  [Abbott] 

In  an  action  against  dieriffs  for  a  falae  return  of 
nulla  bona  to  a  fi.  fa,,  if  the  plaintiff  shew  the 
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debtor  to  be  pOMened  of  certain  goods,  it  i«  no 
defence  for  the  eberiff  to  shew  a  prior  ezeention  to 
an  amonnt  of  greater  ralue,  if  to  that  execntion  the 
aheriifalao  returned  nulla  bona;  nor,  if  the  sberiiF 
has  the  proceeds  of  the  goods  in  bis  hands,  is  it  any 
defence  to  shew  that  the  JL  fa,,  on  the  return  of 
which  the  action  is  brought,  wras  delivered  at  the 
sheriff's  office,  at  a  quarter  past  five  o'clock  on  the 
day  on  which  it  is  retomable.  Tomn4  r,  CrowUr, 
f  C.  &  P.  355.  [Best] 

Where  the  rule  to  return  a  writ  expires  in  raca* 
tion,  an  attachment  may  be  moved  for  on  the  first 
day  of  the  following  term.  Smith  r,  Blyth,  9  Price, 
«55. 

If  the  sheriff's  return  be  true  in  fact,  but  wrong 
in  law,  the  proper  course  is,  to  move  to  quash  the 
return,  and  not  to  bring  an  action  for  a  Adae  return. 
GiUt  V.  Rex,  11  Priee,  594. 

Where  the  sheriff  returned,  that  the  defeodant 
could  not  be  removed  from  his  houM  without  dan- 
ger to  his  life,  and  that  his  illness  continued  until 
after  the  return  of  the  writ ;  and,  on  that  account, 
the  custody  of  the  defendant  was  relinquished  :  the 
Court,  on  motion  for  an  attachment,  allowed  the 
sheriff  to  amend  his  return,  upon  payment  of  costs* 
Baker  v.  Davenport,  8  D.  &  R.  606. 

Applications  for  enlarging  the  returns  to  writs, 
at  the  instance  of  the  sheriff,  made  for  his  own 
benefit,  will  be  refused,  with  costs.  Rex  v.  Cooke, 
1  M'Clel.  &  Y.  196. 

Where  goods  taken  in  execution  have  been  found, 
by  a  jury  summoned  by  the  sheriff  for  that  purpose, 
not  to  belong  to  the  defendant,  the  sheriff  must 
make  his  return  at  his  peril.  Anon.  S  Law  J.  K.B. 
174. 

In  an  action  agunst  a  sheriff  for  a  false  return  to 
a  Ji.  fa.,  the  declaration  alleged  that  on  the  f 8th 
January  the  writ  was  deliverad  to  the  defendant, 
who,  at  and  after  the  return  of  the  said  writ  was 
sheriff:  Held,  although  it  appeared  that  the  writ 
was  returnable  on  the  Itih  of^  February,  and  that 
the  defendant's  shrievalty  expired  on  the  7  th  of  the 
same  month,  that  it  was  immatarial  to  allege  that 
the  defendant  was  sheriff  at  the  return  of  the  writ, 
it  being  dear  that  the  sheriff  may  make  his  return 
after  he  has  ceased  to  be  sheriff.  JeroU  v.  Sidney, 
3  D.  ft  R.  483. 

Nulla  bona  is  a  good  return  where  the  defendant's 
goods  have  been  divested  by  bankruptcy.  Copping* 
dale  V.  Budgen,  2  Ken.  54t,  s.  c.  t  Burr.  814. 

An  action  for  a  false  return  does  not  lie  against  a 
sheriff  for  returning  to  a;f.  fa*  for  3011.  that  he  has 
only  been  able  to  levy  I3t,  if  the  plaintiff  accepts 
the  13/.,  as  he  thereby  waives  his  claim  against  the 
sheriff.   Beynan  v.  Garrat,  1  C.  &  P.  154.  [Abbott] 

(C)  Fees. 

A  sheriff,  who  levies  under  a  levetri  faciat  for  a 
crown  debt,  is  not  entitled  to  poundage  under  the 
S9  Elis.  c.  4.  Stephent  v.  RothweU,  6  B.  Mo.  338, 
B.  c.  3  B.  &  B.  393. 

In  an  execution  upon  a  judgment  of  noii  pros.,  tho 
sheriffis  not  entitled  to  poundage.  Anon,  t  Chit.  333. 

Where  the  sheriff  retained  out  of  the  proceeds  of 
a  sale  under  an  execution,  the  expenses  occasioned 
by  keeping  possession  of  the  g(x>ds,  under  an  in- 
junction out  of  Chancery  :  Held,  that  this  was  an 
indirect  taking  of  more  than  the  poundage  allowed 


by  f9  Eliz.  o.  4,  and  that  he  therebjrioeorredtiN 
penalties  of  that  statute.  Buehk  r.  fimci,  3  Uv 
J.K.B.  105,  s.  c.  3B.  &  C.688,8.  C.5D.  ft  RMi 

Under  the  43  Geo.  3.  c  46,  tadiorias^  tis 
plaintiff  to  levy  poundage  fses,  tnd  the  expenaitf 
execution,  over  and  above  the  sum  reooverad  kj  tte 
jndnnent ;  the  expenses  of  levyiog  ire  to  bt  ia- 
eluded.  Till  the  period  when  the  ftatutei  vm 
dated,  they  had  reference  to  the  firrt  dtjr  of  tht 
session  in  which  they  were  psased ;  tnd  then  it  m 
statute  of  29  Elis.  Ramuy  v.  Tufnd,  S  Lnr/. 
C.P.  f  59,  s.  c  «  Bing.  t55,  s.  c.  9  B.  Ho.  4{.i 

The  poundage  payable  on  debts  doe  to  theOvn, 
in  pursuance  of  the  3  Geo.  1.  c.  15,  ie  ooij  ippfi- 
cable  to  cases  between  party  and  paitjr ;  therwi^ 
where  a  sheriff  was  put  to  extra  trouble  esdeipMi 
St  the  request  of  the  prosecutor,  in  exeestii^t  nt 
of  habere  faeiaa  poeeemonee  under  as  exlnt,kii 
entitled  to  such  expanses  on  the  taxatioaof  oiii 
Copp  V.  Johiuon,  7  B.  Mo.  518. 

Poundage  is  not  payable  to  the  daifcoNk| 
dockets,  on  money,  paid  into  court  bytheitaii. 
under  the  43  Geo.  3,  c.  46,  a.  f.  HuoMf.JM^* 
B.  Mo.  If  4. 

Since,  on  the  taxation  of  oosts.tbeBlsrterviBMl 
allow  caption  fees,  the  sheriff's  offioer  ^'"'f' 
tain  sn  action  against  the  plaintiff'a  tttoner  » 
such  fee,  notwithstanding  the  provisioeiof  att3 
Hen. 6,  c.  9.  Towmendr.  Carpenter,  tC.9t?M 
s.  c  1  R.  &  M.  314.  [Abbott] 

A  sheriff's  offieer,  employed  is  ditt  ckat^v 
die  party  or  his  attorney,  may  recover  t  oonp^* 
tion  for  "his  work  and  labour. 

If  an  attorney  employs  s  sbeiiff 'a  ofiN^*  ^ 
liable  to  pay  such  a  compensatioD,  andcaaaotnv 
the  oflleertotheparty  in  the  action.  Fatttrr.BMt- 
lock.  4  Law  J.  K.a  170,  a.  c  5  B.  ft  C.  99,9.^ 
8  D.  ft  R.  48. 

The  Court  will  interfere  in  a  soBunaryninvf 
punish  a  sheriff's  oflScer  for  extortion,  b/dineog 
htm  to  pay  back  tbe  monev,  and  ordering  bin  t»» 
fined  and  imprisotted  until  the  meaej  uf^i*  " 
parte  Radford,  1  Law  J.  K.B.  33. 

The  sheriff  when  selling  under  a  writ  of  >•>  >* 
bound  at  his  peril  to  take  but  his  resaonabb  «» 
ex|>enses ;  and  if  he  take  more  than  ia  tbtf^ 
allowed  in  taxation,  he  will  be  compelled  to  p^  ^ 
oosta  of  tbe  rule  to  make  him  refuBd.  King  ^' 
Milne,  1  Law  J.  K.B.  106.  . 

Where  a  sheriff,  under  a  preteaded  m  v 
poundage,  retained  the  surplus  levied  ^'^^fl 
tent  for  many  years,  and,  even  *ft*'  ^^^  a! 
decided  bis  claim  unfounded,  contiaoed  to  ■fP/r 
question  .  befora  tbe  Court :  he  wM  alum^ 
ordered  to  nay  the  amount  over  widi  ia!tfa<,«"J 
the  cosu  of  that  application.  Ree  v.  VUm 
Price,  575,  ^. 

If  a  sheriff  part  with  the  possesaioa  of  g« 
taken  by  him  in  execntion,  he  loses  hii ii<nu^ 
for  his  poundsge,  and  cannot  aftenraida  retake  v** 
GoMlt  V.  Lengiqf,  5  Law  J.  K.B.  353,  a  c  r  B. « 
C.S5. 

(D)  Plsadimos  and  Evidcncb  ih  Acf»» 

A0A1N8T. 

A  dedaration  against  a  sheriff  f«^^^ 
to  a  ca.  as.,  need  not  aver  that  the  sheriff  bid  aouw 
6om  the  plaintiff,  that  the  defbadaat  wai  witbn  ■» 
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biiliwicV.     Dean  and  Chapter  of  Hereford  r.  Mack' 
namara,  5  D-  &  R*  93. 

In  an  action  for  a  faUe  retnm  bj  a  sheriff  to  a 
writ  oi fieri faeia$,  the  part  of  the  allegation  respect- 
ing the  judgment,  which  sets  out  the  term  in  which 
tbejodgmcnt  was  recovered,  maj,  if  it  be  incorrect, 
be  njected  as  sarplasage,  for  it  is  only  the  induce* 
ment  to  the  action .  Stoddart  t.  Palmer,  t  Law  J. 
K.B.  f 04,  s.  0.  3  B.  ft  C.  S,  B.  o.  4  D.  &  R.  694. 

Where  an  action  is  brought  against  a  sheriff's 
officer  to  recover  penalties  for  eitonion,  nnder  the 
Stat.  St  Geo.  ft,  c.  t8,  time  will  not  be  given  to 
amend  the  declaration,  hy  the  inseftion  of  new 
ceonrs  under  the  28  Hen.  8,  e.  9.  Wright  r.  Ager, 
5  B.  Mo.  5S0. 

The  sssistant  to  a  sheriff's  officer  is  a  competent 
witness  in  an  action  against  the  sheriff  ibr  negligently 
execntiog  the  writ,  though  the  assistant  actually 
ezeeutsd  the  writ,  and  is  not  released.  Cfark  r. 
lueoi,  1 R.  ft  M.  Sf ,  8.  c  1  C.  ft  P.  156.  [Abbott] 

In  an  action  agminst  the  sheriff,  the  officer  who 
had  given  him  security  is  not  a  competent  witness 
for  the  defence,  even  though  the  officer  is  indemni- 
fied by  the  execution  creditor,  and  does  not  employ 
the  attorney.  WhiUhntee  t.  Atkinton,  3  C.  ft  P. 
344.  [Tenterden] 

Tbe  party  who  was  defendant  in  a  suit,  cannot,  in 
an  aetioa  against  the  sheriff  for  a  false  return  to  a 
/.  fa,  issued  in  that  suit,  be  called  as  a  witness  for 
the  defendant,  fto  shew  circumstances  from  which  the 
ioiT  might  infer  that  no  debt  was  actually  due  by 
him.    Daxfii  v.   Crowder,  3  C.  ft  P.  169.  [Park] 

In  an  action  against  the  sheriff  for  tskiog  in^uffi* 
eient  tureties  in  replevin,  the  production  of  tbe  bond, 
u  notice  to  the  defendantSt  is  sufficient  evidence 
against  them,  without  calling  the  subscribing  wit- 
ness to  prove  its  validity.  Seott  t.  Waithman,  3 
Stark.  168.  [Abbott] 

The  relative  sitaation  of  a  sheriff  and  his  officer 
is  io  far  recognized  by  the  Court,  aa  to  admit  of  a 
request  of  the  letter  being  deemed  equivalent  to  a 
reqoest  of  the  former,  and  supports  an  allegation  of 
t  request  by  tbe  sheriff  Eeoiis  v.  Sweet,  3  Lsw  J. 
CJP.  t64,  s.  c.  «  Bing.  «71,  s.  o.  9  B.  Mo.  609. 

Where  a  paper  written  by  tbe  under-sheriff,  in 
tbe  course  of  his  office,  is  given  in  evidence  to  chsrge 
tbe  sheriff— tfmfr^e,  that  the  statement  therein  made 
IS  to  the  authori^  under  which  the  sheriff  acted,  is 
to  be  taken  as  well  founded,  so  as  to  render  it 
amiecessary  for  the  sheriff  to  give  his  suthority 
in  evidence.  Hainet  v.  Hayton,  6  Law  J.  K.B. 
Ml. 

Where  an  action  was  brought  against  a  sheriff  for 
sot  arresting  a  defendant,  proof  of  the  indorsement 
of  the  bailiff's  nsme,  by  a  clerk  in  the  sheriff's 
office,  was  holden  to  be  sufficient  proof  of  the  sheriff's 
aathority  to  sppoint  a  bailiff,  without  calling  the 
officer  himself.  Francis  v.  Neave,  6  B.  Mo.  ISO, 
s.  e.  3  B.  ft  B.  26. 

Proof  of  a  warrant  granted  \>^  the  under-sheriff, 
under  the  seal  of  his  office,  is  in  general  presump- 
tive evidence,  that  the  under-sheriff  has  acted  by  the 
aothority  of  the  sheriff ;  and  calls  upon  tbe  latter  to 
produce  his  own  authority  for  ^^ntingthe  warrant, 
or  to  shew  that  the  nnder-shertff  acted  without  au- 
thority. 

Accordingly,  in  an  action  of  trover  against  a 
sheriff  for  goods  taken  in  ezecntion,  evidenoeof  tbe 


warrant  granted  by  the  nnder-sberiff  nnder  sesl  of 
his  office,  was  held  to  be  presumptive  evidence  to 
charge  the  sheriff,  without  proving  the  writ.  Gibhins 
r.  PhiUipe,  6  Law  J.  K.B.  209,  s.  c.  7  B.  &  C. 
6«9. 

in  trover  by  tbe  sasigneesof  a  bankrupt,  for  goods 
taken  by  the  sheriff  under  an  execution,  it  ap^ievred 
that  the  goods  were  taken  at  or  about  the  time  of 
year  at  which  the  sheriffs  are  changed;  and  it  was 
proved,  that  a  witness,  after  the  preaent  cause  was 
set  down  for  trial,  aa«r  a  form  of  return  indorsed  on 
the  writ,  which  had  never  been  returned.  I'his 
form  of  return  was  signed  by  the  defendant  ss 
sheriff:  Held,  to  be  sufficient  evidence  that  he 
was  the  sheriff  who  executed  the  writ :  and  that  if 
the  writ,  when  produced  at  the  trial,  has  his  name 
erased,  and  the  name  of  the  previous  slieriff  sub- 
stituted, it  will  be  a  question  for  the  jury,  whether 
that  substitution  was  made  to  correct  a  mistake,  or 
to  defeat  the  plaintiff. 

A  declaration  against  a  sheriff  on  the  8  Anne, 
e.  14,  for  taking  gooda  aeixed  under  an  execution, 
without  first  paying  half  a  year's  rent,  sisced,  that 
tlie  sheriff  fry  virtue  tf,  and  under  pretence  t^  a  rertaim 
writ  of  our  $aui  lord  the  King,  b^are  the  hiug  himnetf 
before  that  time  wed  forth,  4^.,  tookx  the  gottdt  ^i^.— > 
the  writ  under  which  tbe  goods  were  seised  having 
issued  fiVm  the  Common  Pleas :  It  was  holden  to 
be  a  fatal  variance.  Sheldon  r,  Whittaker,  4  Law  J. 
K.B.  28,  4  B.  ft  C.  657,  s.  c.  7  D.  ft  R.  U3,  s.  c. 
1  R.  ft  M.  f  66. 


SHIP  AND  SHIPPING. 

[See  Admiralty,  Insukance.  Navioatioii  Laws, 
Prize  and  Salvage.] 

(A)  Property  in  Ships. 
(a)  Sale, 

(fr)  Mortgage, 

(e)  Fitrjeiture, 

(</)  Apparel  and  Appurtenancee, 

(B)  Owners. 
(a)  Rightt. 
(6)  Liabilitiei. 

(C)  Masters  and  Commanders* 

(D)  Seamen. 
(a)  CoutraetM. 
(6)   Wage,, 

(e)  Punidiment, 
(J)  Discharge, 

(£)  Pilots. 

(F)  Passenoexs. 

(G)  Charter-party. 
(H)  Demurrage. 
(I)  Freight. 

(K)  Bill  of  Lading. 

(L)  Losses  and  Injuries. 
(a)  To  other  Veuelt, 
{b)  Average, 

(M)  Ship  Brokers. 
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(A)  Property  in  Ships. 
(a)  SaU, 

The  34  Geo.  3,  c.  68, 8. 15,  appliet  to  an  axecotorj 
coDtract  for  the  aale  of  a  ship  ;  which  therefore  is 
void,  if  the  agreemeiit  be  not  indoraed  on  the  oerti- 
ficate  of  regiatij.  Martinur  v.  Fleming,  4  B.  &  C. 
ISO,  s.  c.  6  D.  &  R.  176. 

Dodda  agreed  lo  aell  to  Kaio  a  ihip,  and  aigned 
and  delivered  to  him  an  ioatnuaent  deacribing  her 
as  copper  "bolted,  and  containing  an  inventory  of  her 
Btorea,  under  whieh  he  wrote,  "Sold,  the  widiin- 
mentioned  abip  to  G.  J.  Kain,"-^«  W.  Dodda ;" 
but  it  did  not  recite  the  registrv  of  the  ahip,  or 
mention  the  price  to  be  paid.  Dodds  afterwarda 
executed  the  usual  bill  of  aale»  which  did  not  atate 
that  the  ahip  waa  oopper*>bolted« 

Kain  aold  her  with  a  warranty  that  abe  was  copper* 
bolted,  but  in  fact  abe  waa  not ;  and  tlie  vendee  ob« 
tained  a  verdict  aeainat  him  fox  large  damagea. 

The  Court  held,  that  Kain  coold  not  maintain  an 
action  agaioat  the  ezeoutora  of  Dodda,  for  a  breach 
of  warranty,  beoanse  the  firat  inatrument  waa  void 
under  34  Geo.  3,  o.  68,  a.  14,becauae  it  did  not  con- 
tain a  recital  of  the  certificate  of  the  regiatry.  Kain 
V.  Old,  2  Law  J.  K.B.  102,  a.  o.  S  B.  &  C.  627, 
a.  0.  4  D.  &  R.  58. 

The  owner  of  a  ahip  mortgaged  her,  whilat  on  her 
outward  voyage,  to  the  plaintiffs.  He  directed  the 
consigneea  at  Naw  Orleana  to  advance  what  waa 
necessary  for  her ;  and  they  having  learned  that  he 
had  become  bankrupt,  and  having  previously  made 
large  fid  vancea  for  nim,  caused  an  attachment  to  be 
issued,  and  the  ahip  waa  aold  for  one>fourth  of  her 
value  in  pursuance  of  an  ordar  made  by  the  district 
court  at  Louisiana,  although  the  judge  of  that  court 
had  pravioualy  ordered  that  six  months  time  should 
be  allowed  for  the  owper'a  counsel  to  communicate 
with  him :  Held,  that  the  aale  waa  fraudulent,  and 
that  the  plaintiffs  aa  mortgagees  ware  entitled  to 
recover  the  ahip  in  an  action  of  trover  on  her  arrival 
in  thia  coantxy.  Blandr,  Lyfuim,  5  Law  J,  C.P.  87. 

Proceeds  of  a  ship  and  cargo  aold  abroad,  and 
transmitted  to  the  Admiralty  registry  of  England — 
payment  decreed.    Lady  Banks,  1  Hag.  306. 

The  maater  of  a  veasel  having  abandoned  where 
there  waa  no  necessity,  the  cargo  not  being  damaged 
nor  perishable,  and  the  ahip  and  cargo  having  been 
aold  at  the  inatance  of  the  captain,  under  en  order 
of  the  Vice  Admiralty  at  the  Maoritiua;  the  owners 
of  the  cargo  brought  an  action  against  the  ship- 
owners for  wrongfully  selling  the  csrgo,  instead  of 
conveying  it  to  ita  portof  deatination,  and  recovered 
arerdiot  for  the  value  of  the  eaiigo,  and  then  brought 
an  action  for  money  had  and  received  against  the 
vendees:  Held,  l8t,That  under  such  a  sale  the  pur- 
chssers  had  obtained  no  property.  2nd,  That  the 
plaintiffs  having  brought  an  action  against  the 
owners,  and  recovered  to  the  extent  of  the  value  of 
cargo,  &o.,  but  no  judgment  entered  op,  was  no  bar 
to  their  recovery  againat  the  defendants  for  the  value 
of  the  goods  bought  by  them,  and  which  they  sold, 
and  received  the  proceeds ;  and  lastly,  that  their 
right  of  action  was  not  affected  by  their  having  made 
a  demand  of  the  proceeds  from  the  Vice  Admiralty 
Court,  which  had  not  been  complied  with.  Morrit 
V.  Robitiion,  3  B.  &:  C.  196,  s.  o.  5  D.  &  R.  34. 
A  bottomry  bond  holder  permitted  to  have  a 


priority  of  lien  upon  the  proceeds  of  the  ship,  to  » 
cure  the  reimbursement  of  his  advances  to  the  ciev. 
KamwurhtvU,  1  Hag.  63.  , 

(6)  Martgag9, 

By  the  mortgage  of  a  ship,  accnung  ireigfat  pUM 
to  the  mortgagee,  notwithstanding  6  Geo.  4,  c.  110, 
s.  45,  which  enacts,  that  the  mortgagee  aball  net  bt 
deemed  owner,  except  for  the  purpose  of  aaki^  i 
transfer. 

The  owner  of  a  ship  mortgaged  her  wbilit  itiN, 
and  afterwards  beoame  bankrupt,  The  igsoti  of  tht 
mortgagee  took  possession  of  her  on  her  hoBBevad 
▼oyag9j  and,  after  her  arrival  in  port,  receifad 
monies  on  account  of  freight,  and  paid  ditbosnamii 
•—viz.  port  chargea  and  aeamen'a  wages,  eineifiig 
the  amount  of  the  freight  received :  Ueld.tb«itlN 
assignees  of  the  bankrupt  could  not  maistiinanie> 
t^on  for  money  bad  and  received,  to  reeovci  tis 
amount  of  the  freight  from  the  agents  of  the  mott- 
gagee,  they  having  paid  a  larger  aum  on  iceooit  of 
charges  on  the  abip,  and  which  the  bubvpt  ■ 
owner  waa  bound  to  diaeharge.  Dean  t.  M'(iUi,5 
Law  J.  C.P.  44,  a.  e.  4  Bing,  45. 

.  A  peraon  who  holds  a  mortgage  upon  a  ship,  uid 
who  is  registered  as  the  owner,  is  not,  on  dnt  tt> 
count  alone,  liable  for  repaiia  done  to  the  ibip.  Hs 
asaent,  express  or  implied,  must  be  shews.  Briff 
r.WWciH9on,SlALwJ.K.B,S49,B*crKkCyi> 

(c)  Forfeiture, 

Goods  imported  in  a  British  ship  not  Dismdad 
navigated  according  to  law,  are  not  liable  to  ftifet- 
tore,  if  the  imperfect  manning  of  the  dip  vu  > 
matter  «fttnoontroliable  necessity.  Peticss,  2  Do^ 
194, 

A  seoond  seixore  not  barrad  by  sn  ibmdowetf 
of  the  first.     Woodbridge,  1  Hsg.  74. 

(d)  Apparel  and  AppwUnamttu 

Qu«r*— Whether  the  boat  of  a  ship  is  coopmed 
within  the ''  apparel  and  appartensnoes"  tbenot 

lu  an  action  of  trover  for  "  a  smaok,  with  thj  j- 
parol  and  appurtenances  thereunto  beloagisg,  As 
plsiotiff  cannot  xecover  separately  for  the  boat,  or  w 
sails  and  cordage.  SkauMtn  v.  Otpca,  6  Lav  !•  I^ 
61,  8.  o.  1  M.  &  R.  392. 

(B)  Owners. 
(a)  Rights. 

The  Court  of  Admiralty  will  not  iaterfew  togwj 
possession  of  a  ship's  register  to  a  psnpn  *[^ 
title  to  be  oonsiderad  aa  registered  owner  if  lobfia 
to  doubt,    Francei  (f  Leith,  2  Dods.  4«a 

Upon  the  aale  of  a  ship,  in  a  w^tforwagjiy 
Admiralty  prooess  issuing  after  the  seisoieotu" 
same  vessel  by  the  sheriff  under  a  writ  of  Jlm/ifl«- 
Held,  that  the  claim  of  the  aheriff  (» the  «»nj^ 
ceeda,  in  discharge  of  hia  execution,  *••  ?**Jgji 
against  the  late  owner  of  the  ship,  ftow,  1  H«g«*^ 

The  Court  of  Admiralty  has  Mt^«n'/f  "T 
and  detain  a  ahip,  upon  the  application  »  *P"J" 
owner  who  diaaenU  from  her  intended  emplojw"^ 
untai  security  be  given  by  the  other  part-own«»  " 
the  full  value  of  his  ahare.  .  . 

ObjecUona  to  the  immediate  V^T^^^P^^Z 
tire  amount  of  the  atipulation,  upon  the  Io»  »  "^ 
ahip^overraled.    ApiUo,  l  Hag.  506. 
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A  bill  bond  g^Ten  in  farour  of  a  diMentient  part- 
owner  of  a  rosseli  contemplates  only  the  safe  return 
tbereof,  or  the  payment  of  the  stipulated  Boat, 
AfoUo,  1  Ha;.  3U, 

(b)  Liabilities. 

The  liibOity  for  the  requisite  equipments  of  a 
▼enel  depends  entirely  on  the  fact,  to  whom  the 
credit  wm  giren,  and  not  upon  that  of  legal  owner- 
ship.   Baker  r.  Buckle,  7  B,  Mo.  S49, 

Where  a  party  parohases  a  share  in  a  ship  under 
a  bin  of  ssle,  whioh  is  roid  for  want  of  conformity 
with  the  prorisions  of  the  Registry  Act,  he  is  not 
UaUs  to  par  for  goods  supplied  for  her  use,  unless 
ctedit  be  given  to  him  inoindually ,  or  he  has  held 
himsetf  out  ss  owner,  or  made  an  express  promise 
to  psj,  or  received  profits  from  the  use  or  employ- 
BSDt  of  the  ship.  Hmrington  t.  Fry,  S  Law  J. 
C.P.  i44, 8. 0.  t  Bing.  179. 

Ship-owners  are  liable  to  tho  freighters  for  negli* 

gsnee  of  the  captain,  although  the  latter  had  entered 

into  a  charter-party,  and  was  himself  a  part-owner. 

Lotier.  Wilsoti,  6  B.  Mo.  415,  a.e.S  B.  &  B.  171. 

An  igreemeBt  between  the  owner  and  the  master' 

of  8  ressel,  in  which  the  latter  is  made  to  fill  an 

eqaivocal  cfaaraoter,  partly  master,  and  partly  char« 

ttrar,  (receiving  part  of  the  freight,)  will  not  dis- 

cfcaigd  the  owner  6rom  his  liability  to  the  shipper, 

slthoogh  the  shipper  have  a   knowledge  of  that 

•grftement  before  he  ships  his  goods.    Colvin  r. 

Nettbery,  6  Law  J.  K.B.  339,  a.  c.  8  B.  &  C.  166. 

To  render  the  registered  owner  of  a  ship  liable 

for  repairs,  it  must  be  proved  that  they  were  actuslly 

peHened  on  hie  oredit    Legal  ownership  is  priouf 

faek  evidence  of  liability,  which  may  be  rebutted 

hy  proof  of  the  beneficial  interest  having  been 

psiied  with,  and  of  the  legal  owners  having  ceased 

to  ivterfere  with  the  management  of  the  ship.  Jen* 

snjn  V.  Grmthey  1  R.  &  M.  4«.  [Abbott] 

The  liahmty  for  the  repairs  of  a  vesse|l,  prlmi 
fatm,  rests  on  di«  regiaiered  owner,  in  the  alwence 
^  pfoof  that  oredit  has  not  been  given  to  the 
o*[Bers  \  therefon  n  deed  of  defeasance,  mahing 
void  an  Bbsointe  bill  of  sale,  upon  payment  of  a 
^•rtain  sum  of  noney,  is  admissible  for  the  defen- 
duts  to  shew  the  purposes  of  their  ownership ;  the 
bill  o{  sale  being  duly  entered  en  the  registiy, 
^idicet  mention  of  the  defessancev  Ceor  t.  Reid, 
1^  C.  &  P.  60ff,  e*  c.  1  R.  ft  M.  199.  [Best] 

Where  one  of  two  joint  ownere  of  a  ship,  br 
pn^Me  agveensent,  parted  with  all  hie  interest  in  his 
■hare  to  the  other,  to  he  peid  forhy  bilhi  at  difleretot 
dates,  bat  hie  name  remained  on  Uie  register  by  way 
^eollatera]  seoority  for  the  payment  of  the  bills; 
lUd,  that  although  he  had  never,  after  the  agree- 
iBsnt,  interfered  fn  the  concerns  or  management  of 
the  ^ip,  still  he  was  liable  for  repairs  done  to  the 
<Up  soMeqoent  to  such  agreement.  Voweon  v. 
Uake,  1  D.  &  R.  N,P.C.  5«.  [Abbott] 

In  an  action  against  ship-owners  for  damsse  bus- 
tiiaed  by  the  loss  of  goods  laden  on  board  their 
•hip,  their  liability  is  limited  to  the  value  of  the 
ship  and  freight;  and  under  such  circumstances, 
the  value  of  tfae  ship  is  to  be  calculated  at  the  time 
of  the  lose,  and  not  at  the  time  of  the  commence-* 
BMBt  of ^  the  Toymge;  and  where  during  a  voyage, 
part  of  a  cargo  was  destroyed  by  accident,  and  con- 
ssquently  no  freight  recoverable,  the  owners  were 


holden  not  to  be  liable  for  the  amount  of  freight, 
which  might  have  been  earned  if  the  cargo  had 
arrived  in  safety.  Cannan  v.  'Meabum,  t  Law  J. 
C.P.  60,  8.  0. 1  Bing.  465,  s.c.8  B.  Mo.  If 7. 

(C)  Masters  and  Commanders. 

The  relation  between  tfae  owner  and  commander 
of  a  vessel,  as  to  the  ordering  and  payment  of  neces- 
saries and  repairs,  is  exactly  the  same  as  between  a 
master  and  servant  generally;  and  consequently, 
the  presumption  of  an  implied  authority  of  the 
commander  to  order  repairs  to  be  done  on  the  credit 
of  the  owner,  may  be  repudiated  by  circumstances 
as  where  the  commander  promises  to  pay  ready  cash, 
and  no  mention  is  made  of  the  owner's  responsi- 
bility.    Gordon  v«  Hare,  1  Law  J.  K.B.  70. 

Where  the  captain  of  a  vessel  which  had  sus- 
taitfed  considerable  damaee  from  bad  weather,  and 
was  in  a  sinking  state,  sola  the  ship  and  cargo  under 
the  order  of  a  Vice- Admiralty  Court,  and  tfae  jury, 
under  the  direction  of  the  judge,  found  that  the  ship 
might  have  been  repaired,  or  the  goods  transhipped 
and  forwarded  to  the  place  of  destination:  Held  tfast 
the  owners  were  liable  for  bis  acts,  though  the  bill 
of  lading  engaged  only  for  conveyance,  perils  of  the 
seas  excepted.  Nothing  but  extreme  necessity  will 
justify  him  in  disposing  of  the  cargo,  and  the  Ad- 
miralty Court  can  give  no  authority  for  a  sale. 
Cannan  v.  Meabum,  1  Law  J,  C.P.  84,  s.  c.  1  Bing. 
«43.  8.  c.  8  B.  Mo.  127. 

The  csptain  of  a  ship  ban  no  aaChority  to  sell  the 
cargo,  except  in  cases  of  absolute  necessity ;  and 
therefore,  where  in  the  course  of  a  voyage  from 
Indie  the  ship  was  wrecked  off  the  Cape  of  Good 
Hope,  and  some  indigo,  which  was  part  of  the  Cargo, 
wee  saved,  and  the  same  was  there  sold  by  public 
auction,  by  the  authority  of  the  captain,  acting 
beni  fide  according  to  the  best  of  his  judgment  for 
the  benefit  of  all  penooa  concerned  ;  but  the  juty 
found  that  there  was  no  abeolote  necessity  for  tfae 
sale:  Held,  that  the  nnrohaser  at  such  sale  acquired 
no  title,  and  the  indigo  having  been  sent  to  this 
ooontry,  the  original  owners  wore  held  entitled  to 
recover  its  ralue.  Freeman  v.  the  East  India  Com' 
pany,  5  B.  &  A.  617. 

Where  the  captain  of  a  vessel  delivered  the  cargo 
to  the  consignor's  agents,  and,  finding  that  he  could 
not  procure  payment  of  die  freight  in  money,  took 
a  bill,-^it'W88  hdlden,  that  upon  the  bill  being  dis- 
honoured the  owners  of  the  cargo  mieht  be  sued  for 
the  freight ;  as  the  agent  took  the  bill  as  tfae  best 
tliingbe  could  do  for  ell  partiea :  but  if  it  had  ap- 
peared that  he  mieht  have  had  his  money,  but  chose 
to  take  the  bill,  a  different  rule  would  have  obtained. 
Strong  r.  Hart,  tC.kF.  55,  [Abbott] 

By  the  usage  of  trade,  it  seems  that  the  master, 
and  not  the  owner,  of  a  ship  is  entitled  to  primage ; 
•^-therefore,  where  there  was  an  agreement  between 
tfae  master  and  owner  of  a  ship,  not  mentioning 
primBge^t  was  hoMen,  that  tfae  former  was  entitled 
to  it  Charleton  v.  Cotesworth,  1  R.  &  M.  175. 
[Abbott] 

^  A  master  of  a  trading  vessel  Who  had  deserted 
his  convoy,  was  ordered,  as  "a  punishment,  to  be 
imprisoned  by  the  Court  for  one  month.  Mex  r. 
KHto,  2  Dods.  57. 

Of  the  continusnce  and  termination  of  the  mas- 
tee's  anAority.    Neptune,  1  Hag.  238. 
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An  hypothecation  bond  can  only  he  given  where 
money  is  not  to  be  obtained  on  personal  aerurity. 

Wli«re  several  liypotbecatton  bonda  have  been 
given,  the  last  executed  must  be  tke  firat  discharged. 
Sjfdiuy  Cove,  t  Dods.  1. 

(D)  SeAMBN* 
(a)  ContraeU 

On  an  engagement  to  go  "  from  Londoa  to  Batap 
via,  the  East  India  mm  or  eltewher€,  and  until  the 
final  arrival  at  avy  port  or  porle  in  Europe  :*'  Held, 
that  upon  the  arrival  of  the  ship  at  Cowes  for  orders, 
(as  piecitely  agreed  between  the  ownere  and  wuitter,) 
the  seamen  were  not  bound  to  proceed  on  a  further 
voyage  lo  Rotterdam.  George  Horne,  1  Hag.  570; 
and  see  Counteu  of'  Hmreourt,  1  Hag.  948,  pott  (6.) 

The  Court  of  Admiralty  being  a  court  of  equity, 
does  not  consider  the  words  "  binding  and  conclu- 
sive" {t  Geo.  S,  c.  36,  t.  2.)  as  applicable  to  ma- 
rinera'  contracts  of  a  special  nature.  Minerva,  X 
Hag.  357. 

Obligations  of  a  mariner's  contract,  Neptune,  1 
Hag.  X36. 

An  informality  in  the  mode  of  hiring  will  not 
disqualify  the  performer  of  work  properly  done  for 
*  daim  to  remuneration.  Jaui  and  Matilda,  1  Hag. 
193. 

ib)  Wages. 

Limitation  of  the  genera)  maxim,  that  freight  is  the 
mother  of  wagea.     Neptune,  1  Hag.  23C. 

I^gal  power  in  a  female  sailor  to  earn  wages  in 
such  capacity  ;  claim  aubatantiated  againat  a  bank- 
rupt estate.     Jane  and  Matilda,  1  Hag.  J  87. 

Effect  of  wagea  earned  on  board  another  vessel 
not  making  the  aame  homeward  voyage  as  the  one 
for  which  the  engagentent  had  been  made.  Fr«- 
deriek,  1  Hag.'  223. 

Claim  for  a  gradation  of  wages  sostained  upon 
the  facts ;  there  being  no  specific  rate  of  hiring  in- 
serted in  the  articles.     Porcupine,  1  Hag.  378. 

A  sailor,  who  has  agreed  to  serve  as  an  ableaaanaa 
at  certain  wages,  can  recover  no  more,  though  he  bo 
employed  on  board  the  ahip  as  cuddy- servant,  in 
the  absence  of  an  express  assumpsit,  Dafter  v. 
Creuwell,  2  C.  &  P.  161,  s.  c.  7  D.  &  R.  650. 

Claim  of  a  teeond  mate  (who  succeeded  to  the 
office  of  chief)  to  the  rate  of  wages  given  to  chief 
officers  upon  similar  voyages,  established. 

An  alteration  in  the  ahip's  articles  is  not  abao* 
lutely  necessary  to  support  his  title*  Providenca,  1 
Hag.  391. 

Where  part  of  a  vessel  had  been  saved  by  the 
exertions  of  the  mariners,— held,  that  they  were 
entitled  to  the  payment  of  their  wages,  as  far  as 
the  fragments  of  the  materials  would  form  a  fbnd, 
though  there  was  no  freight  earned  by  the  owners. 
Neptuue,  1  Hag.  ttT. 

H^poUiecation  of  a  vessel  is  no  ground  for  de- 
priving the  seaman  of  his  right  to  wagea,  for  he  is 
entitled  to  them  as  long  as  a  single  plank  of  the  ship 
vemains.     Sidu^  Cove,  2  Dods.  13. 

The  owner  of^a  British  ship  cannot,  by  the  sale 
of  his  ship  to  a  foreigner  in  a  distant  part  of  the 
world,  divest  the  seaman  of  his  wases  earned  under 
a  contract,  entered  into  with  himaelf  in  this  country ; 
and  the  Court  of  Adnindty  will  enforce  the  pay- 


ment  of  wages  so  earned — Hfortierit  if  the  tnoifer 
of  the  ahip  was  merely  coloorable.  Betam,tJkik 
500. 

By  a  clauae  in  the  ship's  articles  of  t  Soadi  Set 
whaler,  the  aeamen  serving  on  board  wei«  to  loie  ikdi 
wages  if  they  did  not  return  with  the  ship  to  the  port 
of  London.  After  serving  97  months,  some  of  tka 
seamen  were,  with  the  consent  of  the  capUa,ex* 
changed  into  another  ahip  for  othen  belosgiig  to 
that  ship :  Held,  that  if  these  aeamas  loft  tks 
wages  under  the  articles,  they  could  recoisr  i  m- 
sonable  compensation  for  their  servicss,  on  tbi  coast 
foF  work  and  labour.  Uilliiard  v.  Meent,  3  C.  k  P. 
93.  [Tenterden] 

In  a  divided  voyage,  in  which  cugoes  m  a^ 
cessively  taken  in  and  delivered  atdifferaitiaiii 
and  freight  thereby  earned  for  the  owseit,  tb 
mariners  are  by  the  general  law  entiUed  to  tbar 
wagea  up  to  the  time  of  arrival  atesch  ^of  dt* 
livery ;  and  an  attempt  to  extinguish  their  rigbt,ii 
case  of  the  loas  of  the  ship  oa  the  last  psrtof  a^ 
divided  voyage,  hy  inaertingacoveosntiBtbeikip'i 
articles  that  they  ahallnot  be  entitled  to  117  pit 
of  their  wages  nnleaa  the  ahip  returns  to  tiisist 
port  of  discharge,  will  not  be  upheld  bjr  theCoiK 
of  Admiralty.     Juliana,  t  Bods.  504. 

Forfeiture  of  wagea  is  not  incurred  bj  ooossosil 
intemperance.     New  Pkasnix,  1  Hag.  199. 

An  act  of  diaobedience  by  a  mate  msj  ^b^J"*^ 
a  forfeiture  of  his  property :  as,  where  hs  w» 
with  the  captain  at  an  intermediate  pot*"* 
their  getting  on  shore  refused  to  retun  viftn 
but  remained  tliere  all  night,  and  coDpdM  tk 
captain  to  go  back  to  the  ahip  in  another  totH 
was  holden,  that  this  was  such  an  set  of  dsoM- 
dience  as  to  warrant  the  captain  to  detsia  hsp^ 
party  on  board  by  way  of  forfeiture,  sad  tm 
quently  that  trover  did  not  lie  igsinsttbeo^v 
for  ao  doing.     Weatkerpen  v.  Leadkr,  8  B.  Ito.^ 

Forfeiture  of  wagea  incurred  by  a  bisibbi*" 
neglects  or  refuaes  to  return  to  his  ahip^  ^^^ 
manded  by  the  master,  although  previoiiilf  •■'* 
with  leave.    Bulmtm-,  1  Hag.  163. 

Resistance  to  a  claim  of  seaman's  wtgM  * 
plea  of  desertion,  not  sustained,  upon  *J*^ 
proof  by  the  owners  as  to  the  tnae  01  >>'''"' 
George,  1  Hag.  168.  ^ 

A  refusal^  on  the  part  of  the  maitsr,tem 
for  the  wa^  of  his  cmw  upon  their  qni^^ 
ship,  especially  when  coupled  with  eqoim  ^ 
pressions  as  to  leave,  is  no  decisive  piwx  oit"* 
sertioB.    Frtderiek,  1  Hag.  2tU 

In  an  action  for  seamen's  wsges,  hisagw^ 
agreement,  containing  a  clause  of  ^'^^  j^. 
should  disobey  orden  or  neglect  to  do  their  (<>?* 
Held,  that  if  such  disobedience  or  b<^ J^^ 
eomequenee  of  previous  misconduct  of  the  0^*^ 
captain,  the  seamen  wen  stiU  entitled  to  aa^ 
Train  v.  Bennett,  1  M.  &  M.  8«.  [T«»*«^J^, 

A  seaman  who  had  engaged  to  serve  ^7^ 
collier  "  from  Shields  to  London,  and  kf^'  ^ 
the  vessel  at  the  port  of  London :  Held,  tb«t  bes»» 
not  incurred  a  forfeiture  of  his  wages,  ^Tr\ 
failing  to  aupply  him  with  provisions.    Csrf*'' 

Hag.  59.  J  «jj*. 

On  a  contract  •'  to  Van  Diemen's  ^^^^Vz. 

where,  and  back  to  Londim :"  fl«W'*^*5]'^'2SI 
of  wages  was  not  incurred  by  therefiisilof »  """^ 
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to  work  diiriog  a  ▼ojage  to  RfOtterdBm.  Countett  of 
Htreourt,  1  H»g.  1^48. 

An  agreement  for  wagea,  when  foanded  oo  a  ape- 
dal  and  eztraordinarj  contract,  cannot  be  enforced 
hy  the  Adjinnlt^  Court,  it  haTing  no  joriadiotion 
Ofer  special  agreemeota.    Sidney  Cava,  t  Doda.  1 1. 

Sembli,  That  wagea  doe  to  a  abip'a  anrgeon  are  not 
rseoTerable  in  the  Admiralty  Court.  J^d  Hobart, 
I  Dodi.  101. 

In  a  aoit  for  wagea,  a  party  ia  not  bound  to  aet 
forUi  the  ill  treatment  of  the  piaater  in  bia  original 
plea.    New  P/iomji,  1  Hag.  199. 

A  protart,  on  the  ground  of  noo-liabilitjr  pending 
a  quaatioB  in  the  Court  of  Chancery,  aa  to  the 
ownership  of  the  Teaael  under  an  aaaignment,  (the 
partiea  haWag,  in  tbeir  anawer  to  a  bill  in  that  court, 
admitted  that  they  were  the  ownera,)  otrerruled. 
&.J<A«n,  1  Hag.  SS4. 

An  awaid  of  wagea,  under  59  Geo.  3,  o.  58,  upon 
a  conpJaint  made  to  a  sBa^atrate  at  Portaaaouth, 
ifteen  months  a(%er  the  aaanner'a  diaoharge  at  Ply- 
moaUt,  the  master  of  the  ahip  being  preaent  before 
the  Biffiatrata  and  offering  a  defence  to  the  claim, 
•fimedwith  coeta;  the  Comi  deciding  that  any 
ohjection  to  th«  juriadiction  ahould  have  bemi  made 
by  way  of  protest  before  the  magistrate.  Minerva, 
lHag.54. 

(c)  Punithment. 

In  the  punishment  of  a  aeaman  for  miscondnct, 
pnriona  acta  ^jutd§m  geturig  may  be  considered, 
aad  pleaded  id  justification.  Lawthtr  C€utUf  1  Hag. 
387. 

The  law  of  £ng1and  is  the  proper  authority  for 
filing  the  limits  within  which  one  Britiah  aubieot 
may  infiict  a  corporal  auffering  upon  another. 
Grounds  of  defence  to  a  charge  of  unreaaonable 
eoneetion,  1  Hag.  S7t— 4. 

((f)  Dkehargt, 

A  wrongful  diaeharge  enures  to  a  reimburaement 
of  aeeeasaiy  espenaes.    Fndtriek,  1  Hag.  f  19. 

Bv  the  genenl  rule,  a  maater  ia  not  at  libertT  to 
discharge  hia  crew  in  a  foreign  port  without  their 
own  eonaent,  but  circumatanoea  may  Teat  in  him  an 
•athority  to  do  ao,  upon  proper  oonditiona.  EU*a» 
M,tDods.«OS. 

(E)  Pilots. 
[See  Stat  6  Geo.  4,  c.  1S5.] 

An  Irish  trading  Teaael,  with  a  general  cargo  on 
board,  is  not  a  coaater  within  the  meaning  of  the 
M  Geo.  3,  e.  39,  s.  f .  Davuon  ▼.  Af«lciU«ii,  6  B. 
lio.  387,  s.  c.  3  B.  &  B.  lit. 

Where  in  an  action  for  penalties  under  the  5t 
G«a  3,  c.  39,  it  appeured  that  the  defendant's  reaael 
«!■  piloted  into  Sundgate  Creek,  by  a  Cinque  Port 
pilot,  when  be  diacharged  him,  and  piloted  himaelf 
•here  a  mile  in  the  port  of  Roobeater,  though  with 
•  aiflial  for  a  Trinity  Houae  pilot  flying :  It  was 
hoMen,  that  be  thereby  iocurxed  the  penalty  giren 
by  the  aet.     Thmrnion  ▼.  Bcland,  f  Bing.  f  19. 

By  6  Geo.  4,  c.  125,  a.  3  and  63,  the  owner  or 
■Mater  of  a  rescel,  narigating  within  certain  pre- 
Miibed  limits,  ia  bound  to  ha?e  a  licenaed  pilot  to 
rondoct  the  aame,  except  where  she  is  merely  chang- 
ing her  moorings,  &c. ;  and,  by  aection  55,  is  ez* 
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empt  from  liability  in  respect  of  accidents  ariaing 
from  the  miaconduct  or  incapacity  of  auch  pilot. 

But  where  a  Tesael,  within  thoae  limita,  atops 
abort  of  the  place  where  the  firat  delivery  of  a  part 
of  her  cargo  ia  to  be  made,  afterwarda  proceeding 
thither,  for  the  purpoae  of  making  delivery,  ahe  will 
not  be  eonaidered  as  merely  "  ohanging  her  moor- 
inga." 

Thua,  where  a  brig  laden  with  wine  and  frail, 
the  wine  being  conaigned  to  (he  London  Docks,  and 
the  fruit  to  Coze'a  Quay,  which  ia  higher  up  the 
river  Thamea,  firat  put  ioto  the  London  Docka,  but 
could  not  there  diacharge  the  wine,  as  the  fruit  was 
stowed  above  it,  and  afterwards  sailed,  under  the 
eonduot  of  a  pilot  duly  lioenaed,  to  Coze'a  Quay, 
but,  on  her  way  thither,  ran  foul  of  and  ausk  a 
barge, — ^it  waa  bald,  that  the  owners  of  the  brig 
were  ezempt  from  liability  in  reapeot  of  the  injury 
done  to  the  barge,  under  the  aot  6  G90, 4,  o.  It5, 
s.  55.  M'IntoMh  r.  Stada,  5  Law  J.  K.B.  345,  s.  c. 
6  B.  &  C.  657. 

The  owner  of  a  ahip,  with  a  pilot  on  beard,  ianot 
protected  againat  liability  in  reapeot  of  damage  done 
by  running  foul  of  another  ahip,  unless  he  waa  com- 
pelled by  law  to  hare  the  pilot. 

And  accordingly,  aa  the  local  act,  41 G^*  3, 0. 86, 
applicable  to  Newcaatle-npon-Tyne,  leavea  it  op- 
tional with  Britiah  ahipe,  on  entering  and  leaving 
that  port,  to  have  a  pilot  or  not — ^it  was  held,  that 
the  owner  of  such  a  abip  was  liable,  although  he  had 
a  pilot  on  board ;  the  general  aot,  6  Geo.  4,  c.  It5, 
ezpresaly  excepting  the  port  of  Newoaatle  from  its 
opeiatioo.  Doddt  v.  Embfeton,  5  Law  J.  K.B.  65, 
s.  c.  9  D.  &  R.  27. 

In  an  action  for  ao  negligently  navigating  a  veasel 
that  the  plaintiff  suatained  an  injury,  proof  that  n 
pilot  was  on  board  at  the  period  the  event  took  place, 
doeanot  preclude  the  jury  from  determining  the  ques- 
tion, whether  the  defondant'a  vesael  waa  under  the 
direction  of  the  pilot  at  the  time  the  aootdent  hap- 
pened.    Cotti  V.  Htrbtrt,  3  SUrk.  It.  [Abbott] 

Pilota  are  not  entitled  to  charge  as  lay  daya  the 
day  on  which  they  enter  and  on  which  they  leave  a 
place  of  quarantine,  5t  Geo.  3, 0.  3,  a.  4f .  B»§  v. 
Wuhart,  t  Doda.  498. 

(F)  Passengers. 

By  43  Geo.  3,  c.  56,  a  veasel  leaving  the  United 
Kingdom  with  pasaengera  for  parts  beyond  the  aea, 
ia  allowed  to  carry  one  passenger  for  every  two  tons 
of  her  burthen,  according  to  the  regiater. 

The  Court  held,  that  when  the  veasel  is  partly 
laden  with  goods,  and  haa  paasengera  on  boaid,  the 
number  of  paasengera  ia  not  to  be  reckoned  accord- 
ing to  the  meaaured  tonnage  of  the  vessel,  but  still 
according  to  the  regiater.  Bishop  v.  MaeUintoih,  t 
Law  J.  K.B.  104,  a.  c  f  B.  &  C.  556,  a.  c.  4  D.  & 
R.  4t.    [But  see  4  Geo.  4,  c.  81.] 

(G)  Charter-party. 

Qiicfv—Between  partiea  to  a  charty-party.  what 
will  amount  to  a  aufficient  abandonment,  nul&p  v. 
Jonts,  t  Chit.  550. 

By  a  charter-party  to  government  for  —  months, 
for  tranaporting  emigrants  from  this  countiy  to  C 
and  ibenceforwaid,  until  notice  of  diacharge,  to  be 
given  after  her  return  to  D  or  I:  Held,  that  the 
charter-party  was  general,  and  that  the  ahip  waa 
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ebartcMd  for  ra  indofliitto  period,  Rnd  diat  the  brokor 
was  only  entkled  to  okim  eommiisioD  «a  for  r  rojagv 
of  thtt  deooriptioB,  and  not  for  a  speoifio  tojrage 
outwards.     HoU  ▼.  Pineeui,  6  B.  Mo.  ttS. 

Where  the  oharterer  of  a  Teasel  was  to  keep  her 
in  repair,  and  be  paid  200^  per  mimth,  and  so  in 
proportion  for  anpr  longer  period  she  might  be  em- 
ployed,— it  was  holden,  that  the  freighter  was  liable 
to  such  freight,  for  any  detention  on  aooonnt  of  re- 
pairs oeeasioned  by  the  perils  of  the  sea.  RipUtf 
▼.  Scaiftt  5  fi.  &  C.  im,  s.  C.  rD.&  R.  818,  s.  o. 
1  C.  &  P.  iSt. 

The  discharge  of  an  ontward  honnd  cargo  at  a 
pRrticolar  place,  is  not  in  general  a  condition  pre* 
cedent  to  the  providing  a  retem  cargo.  A  freighter, 
who  ooyenants  to  lo^  a  return  cargo,  must,  if  he 
objects  to  the  shin's  delay  in  proceeding  to  take  it 
on  hoard,  make  the  objection  before  he  loads  the 
cargo«  and  within  a  reasonable  time,  and  nbould  not 
by  any  act  take  to  the  ship.  OUrnn  ▼.  Drummmd, 
t  Chit  705. 

The  owners  of  a  ahip  chartered  her  on  a  Toynge 
from  Cadis  to  Guyaquil,  and  the  freighters  agreed 
to  provide  a  cargo  for  a  homeward  voyage,  or  pay  a 
sum  of  money;  with  a  proriso,  that  in  the  event  of 
the  n<m-«rrtvei  of  another  ship  at  Gvyeqnil,  then 
they  should  not  be  bound  to  provide  that  cargo. 

The  latter-mentioBed  ship  did  not  arrive  at  Guy- 
aquil witliin  the  time  alfowed  to  the  first  vemcl  ier 
running  days,  and  she  took  another  cargo ;  but  the 
delay  did  not  arise  from  any  act  of  the  freighters. 

The  Court  held,  that  Uie  word  "non -arrival" 
meant  non*arrival  within  such  time  as  suited  the 
purposesof  the  first- mentioned  ship,and  consequenly, 
that  the  freighters  were  not  liable  to  damages  for 
not  providing  a  homeward-bound  cargo.  Stfoma  r. 
Ltmngan,  t  Law  J.  K.B.  lOd,  s.  c.  9  B.  &  C*  564, 
S.C.4D.&R.74. 

Whether  the  msster  of  a  ship,  who  has  entered 
into  en  agreement  of  charter-party,  not  under  seal, 
in  which  the  defendant  agrees  to  pay  him  the  i^ighi 
in  good  bills,  is  justified  in  paying  them  to  the 
owner  of  the  ship,  afler  notice  by  the  master  not  to 
do  so,  has  been  questioned.  Atliru&n  ▼.  Colmworth, 
1  C.  &  P.  3S9.  [Abbott] 

In  suing  for  a  breach  of  covenant  on  a  charter- 
party,  it  must  appear  clearly  that  there  exists  a  com- 
plete cause  of  action  upon  the  deed,  as  the  Court 
will  not  imply  a  covenant,  where  the  intention  is  not 
spparont  upon  the  instrument,  that  the  party  should 
be  bound.     Smith  v.  Wilitm,  6  M.  &  S.  383. 

The  defendants  entered  into  a  charter-party,  by 
which  the  cargo  was  to  be  sent  alongside  the  ship  at 
their  expense,  the  captain  rendering  the  ususl  and 
customary  assistance  with  his  boats  and  crew.  Part 
of  the  oargo  lying  at  a  distsnoe  from  the  wharf,  the 
captain  applied  to  the  defendants'  agent  for  tfie  as- 
sistance 01  labourers  to  bring  it  to  the  ship's  side, 
which  he  refused,  stating  that  be  had  got  a  copy  of 
the  charter-party,  and  that  he  would  abide  by  it. 
The  captain  aAerwards  procured  labourers :  It  was 
held,  that  the  expenses  so  incurred  by  him  might  be 
recovered  on  the  common  counts  for  work  and  labour, 
independently  of  the  charter-party,  as  it  was  neces- 
sary for  the  owner  to  ship  tbe  timber,  the  expense 
of  sending  which  alongside  was  to  be  borne  by  the 
defendants.  FUteherr,0UUifU,4lj^w  J.C.V.fOt, 
s.  e.  3  Bing.  636. 


Assumpsit  en  a  charter-party,  *'  tm^to  In  pud 
partly  in  cash,  aod  partly  by  apprevod  bill."  Tit 
owner  took,  without  appriaiog  tbe  defeadanU,tVai 
from  tbe  oonsignee  of  the  eargo  for  ptKof  t^inight, 
which  was  dishonoured :  Held,  that  die  debudnli 
were  not  discbSrged  thereby  fresi  die  mointoflhe 
biU.     Teyiiir  y.  Briggt,  1  M.  &  M.  S8.  [Abbett] 

In  an  aeci«i  of  covenant  on  Ghalte^paItf ,  bilfMi 
ship-owners  and  freigbtera,  the  ihip-o^nienknis 
covenanted  to  take  on  board  six  pipeeofbnsdjF  it 
H,  and  Uien  proceed  to  F,  and  there  tdnoribnri 
a  complete  cargo  of  fruit,  or  other  goodi.  m  thi 
fraigbten  might  wish,  and  proceed  te  L  or  B,b 
might  be  ordered  by  tbe  freightsn,  and  Am  nak 
a  nght  and  true  deHvety  of  the  fhrit,  &e.;  nd  Ike 
freighters  covenanted  to  pa v  certain  fietgfatfcrtk 
fruit  and  brandy,  tbe  freight  of  tbe  brwd/,  &e.  R 
be  taken  out  in  fruit  at  F,  and  guaianteed  tfci  wp 
a  full  cargo  home :  It  was  decided,  that  tke eonont 
to  take  tbe  brnndy  to  F,  waa  not  a  eoDditieB|in» 
dent,  but  a  distinct  and  independent oonaiet.  Aid, 
therefore,  the  owner,  in  an  action  ofeoftoiatM 
tbe  charter-perty  against  the  freigbtera  for  Mtj^ 
ting  s  full  CRi^  of  fruit  on  board  at  F,  biriiyiwwd 
genersl  perfbmanee,  on  demurrer  tbe  ^•dRiw 
was  held  good.  FothirgUi  r.  If  atom, «  Timt  ^ 

By  charter-party,  the  owner  coveaiBtiS  w* 
ship  should  be  provided  with  tween  deebfarii» 
sge  passengers,  and  the  cbarteren  igrsed  to  ^ 
fraigbt  and  pert  charges.  Tbe  ewner  ws>«J^ 
Rceoimt  to  the  obarterors,  in  wWab  thewiyw'»| 
and  joiner's  work  was  Included,  as  weH  «  ^■■•'P' 
and  port  charges,  and  to  which  the  chirtnRJ^ 
letter  aaeentod  :  Held,  that  they  were  K^ww 
amount  of  the  carpenter's  bill,  »*t*»<*Hfc  *|^ 
had  declared  only  fbr  the  aaw>iefthefiiipt* 
port  charges  due  to  him  frsm  thecbartemt.  nf" 
y.  Loutadn,  5  Law  J.  C.P.  135. 

Plaintiff,  a  ship-owner,  agreed  by  ctojfpg 
with  T,  to  take  any  goods  on  board  which  T*w' 
ship,  and  oonyey  them  from  Van  I>»b"'*^|^ 
London  j  T  covenanted  to  p«y  frwU^****l3?!^ 
16*.  per  ton  per  month,  ton  daya  after  the  WW? 
of  the  oargo,  and  then  consigsed  a  cUKotode"* 
danta  by  a  biH  of  lading,  under  whieh  (bef  ^^ 
assigns  were  to  pay  freight  as  per  cbaiter. 

T  being  iodebtod  to  defendants,  ^*^Jl 
rival  of  tbe  ship  in  London,  sued  oat  t  ^^ 
fa.,  and  took  the  cargo  forcibly  from  tbe  ship,«»: 
biting  the  sheriff's  warrant  to  theeaptusHtbcyw 
not  aell  under  the/./e.  but  efterwerde  ■»•"• 
davit  at  the  Custom  House  that  tbey  \ui»  ^ 
eargo  as  the  importers.  .     .  •_, 

PlsinUff  having  sued  them  in  trespeai  for  a^ 
his  ship  and  uking  ths  oargo,  and  tp  •  j***r^ 
under  the  writ,  hnving  replied  ''•Jj^tfTC 
ntidno  mmus,  and  having  new-awg«d  tint 
defendant  took  the  -goods  for  odier  V'^V^.zl 
those  mentioned  in  the  pless:  Held,  tint » 
eompetont  to  the  judge  to lesve  it  to ^'^VT 
whether  tJ»  goods  wero  brndjidt  ^^J^J^ 
execution,  or  whetlier  the  exeontion  wis  »**^ 
ss  a  colour  to  enable  tbe  defendants  to  gat  P^ 
sion  of,  and  land  the  cargo  as  inpoitefi.  w«v|| 
sttfejeottng  themselyes  to  the  daim  or  <f^^jL 
might  have  ariaen  if  tiwy  had  aeoepted  ^r^ 
the  biU  of  lading.  Lmcitr.NiMit,^^iH'^ 
lln  error.] 
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By  motaal  covMnnts  ia  a  ohartor-ptrtr  it  wu 
agned,  oa  the  pari  of  the  ■hip*<Mm«r,  thatoa  aho«ld 
provide  a  abip,  wbich  abooid  prooeed  to  Jamaioa, 
amd  Moeive  on  board  from  dko  agoatt  of  tbo  abippor 
a  oargo  to  be  provided  by  bioi  aMordiaglo  hia  oore- 
■ai»t  after  mendoned,  aad  abovld  aatl  witb  tbe  June 
cooToy,  &e.  provided  tbeabip  arrived  out,  and  was 
ready  to  load  nxty*>five  rmniiiig  days  before  tbe 
sailing  of  tbe  convoy,  wbioh  were  to  be  aocounted 
fnom  tlM  day  of  arrival,  and  being  reported  ready  to 
receive  goods,  &e. ;  and  on  tbe  part  of  tbe  abipper, 
tlint  be  would  provide  650  caaka  of  prodoee  in  tune 
tor  tbe  sbip  to  load  tbe  aame  and  join  tbe  June  coo* 
▼oy,  provided  aba  anive4  out  and  was  ready  to  load, 
and  notice  thereof  given  by  tbe  agenls  of  tbe  ahipper, 
aixty-five  mnuing  daya  before  tbe  sailing  of  tbe 
conroy,  &o.,  aoduonld  pay  &e« 

It  vras  further  provided  by  tbe  cbarteri  that  if  any 
Imricsne,  inanirection,  or  invasion  should  happen, 
ice.,  that,  upon  notice,  tbe  obligation  of  the  shipper 
onder  tbe  ebarter-party  abonld  cease,  &o* 

In  an  action  of  covenant  brought  by  tbe  ship- 
owner upon  tbia  charter-par^,  tbe  declaration,  after 
raeiting  tbe  eabataaoe  of  tbe  indenture,  stated  that 
tbe  abip  aarived  at  Jamaica  on  the  S^th  of  April, 
&C.  and  i^on  bar  arrival  was  seaworthy,  &e.  and 
ready  to  receive  a  cargo  of  &e.,  aoceraing  to  tbe 
ebarter-part^r,  whereof  notice  was  given  to  the  agents 
of  tbe  MgMer,  «nd  diattfae  ship  did,  at  &c.  receive 
such  cargo  as  bia  agents  thought  fit  to  load  on  board, 
&e.  and  deliveied  snob  caigo,  &c.  according  to  the 
cbnvler-patty.  Tbe  declaration  then  assigned  as  a 
bieaab,  that  ahbcvgb  no  hurricane,  ftc  prevented 
ftcu,  the  freighter  did  not  provide  650  caaks  of  pro- 
duce, &0.,  bat  &c.  a  much  smallef  x^oantity ;  that  is 
to  say,  &c.,  being  every  inseOlcient  cargo, -Ac.  con- 
trary to  tbe  covenant,  fto.  whereby  the  abip-owoer 
wns  prevented  earning  profit  to  tbe  amount  of  9500<. 

The  dedaretien  then  assigned  as  a  further  breach, 
that  although  no  burrieaae,  &o.,  and  although  the 
afaqp  arrived,  &c«and  was  ready,  &e.  and  notice,  &o. 
■iztj-live  ranning  days  befbre  tbe  sailing  of  tbe 
Jose  convojr,  &c.,  the  freighter  did  not  provide  a 
sufficient  cargo  to  be  laden,  &o«in  time  sufficient  for 
the  ship  to  join  tbe  June  convoy,  &c.,  but  detaiued 
tbe  ship  tbuty  daya  after  tbe  sailing,  &c.,  whereby 
th»  abip*owner,  lost  the  nse,  &c.,  wss  put  to  ez- 
peneo,  &e.  and  prevented  earning  freight,  8ec  to  a 
larupe  aaoaat;  to  wit,  2500/. 

Xotbis  declaration  tbe  defendant  pleaded  eleven 
plees»  the  substance  of  which,  as  applicable  to  tbe 
first  breach  was,  that  the  ship  did  not  arrive,  or  was 
not  ready,  or  reported  ready,  to  receive  a  cargo 
SKKty-five  running  dsvs  before  tbe  June  convoy  was 
appointed  to  sail,  or  did  aotuallT  sail,  and  that  there- 
leae  tbe  charter-party  was  void ;  and  further,  that 
tlie  defendant  aailed  of  bis  own  accord  witb  an  in* 
attffimeiit  cargo. 

Am  applicable  to  tbe  second  breach,  tbe  sabatanca 
of  theeiffhth  and  eleventh  pleaa  was,  that  tbe  defen- 
dant dianot  detain  tbe  abip  for  any  time  alUr  the 
sailing  of  tbe  June  convoy,  in  manner  and  form 
alleged. 

To  all  the  pless,  but  tbe  first,  seventh,  and  ninth, 
tbts  plaintiff  demurred  genenlly.  On  the  first  plea 
of  nan  e§t  faction,  tbe  plaintiff  joined  iaaue.  Tbe  re- 
plication to  tbe  seventh  plea  was,  that  the  ship  was 
reported  ready  to  load  sixty-five  days  belbie  the 


sailing  of  die  June  convoy.  To  tbe  ninth  plea,  that 
tbe  master  sailed  of  bis  own  accord  witb  the  short 
cargo,  the*  plaintiff  replied,  that  after  notice  of  the 
ship  being  ready  to  load  a  reasonable  time  elapsed 
to  oeliver  650  casks  of  produce,  &c.  On  the  repli- 
cations to  tbe  seventh  and  ninth  pleas,  the  defendant 
joined  issue. 

Held,  that  tbe  ]»ovision  as  to  tbe  sixty-five  run- 
ning days,  was  not  a  condition  precedent  to  the  ob- 
ligation of  tbe  freighter  to  furnish  a  cargo  of  650 
caaka  of  produce,  but  applied  only  to  the  obligation 
of  the  ahip-owner,tbat  the  veasel  in  stich  case  should 
sail  witb  the  June  convoy ;  therefore,  that  it  waa  not 
neoeasary,  in  the  assignment  of  the  fint  breach,  to 
arer  that  tbe  sbip  arrived  out,  aad  was  ready  to  load 
sixty-five  days  before  the  sailing  of  the  June  convoy : 
Held  also,  that  tbe  substance  of  tlie  assignment  of 
tbe  second  breach  was  tbe  failure  to  provide  a  cargo, 
and  not  the  detention  of  the  ship;  and  that  the  plea, 
by  taking  issue  on  an  immaterial  part  admitted  the 
material  part.  DeffcUf,  BrodtiiMnk,  3  Bligh,  561. 

If  one  construction  of  a  charter-party  be  much  in 
favour  of  one  of  tbe  parties,  and  an  opposite  con- 
struction equally  in  favour  of  tbe  other,  the  evidence 
of  the  broker  through  whom  it  is  entered  into,  aa  to 
what  was  said  at  tbe  time  of  ita  exeoution,  ia  of  too 
dangerous  a  nature  to  be  much  relied  on.  Taylor  t. 
^^ggh  «  C.  &  P.  525.  [Abboti] 

(H)  Demurrage. 

By  a  charter-party  under  seal,  the  freighter  was  at 
liberty  "  to  keep  tbe  ship  on  demurrage,  at  her  load- 
ing and  delivery  ports,  ten  days  each,  besidea  a  cer- 
tain number  of  days  limited  for  her  stay  at  the  same, 
or  as  many  of  them  as  need  should  require ;''  the 
sbip  having  been  compelled  to  put  into  an  interme- 
diate port  of  her  ports  of  loading  and  discharge,  and 
the  freighter  having  detained  the  vessel  there  ten 
days,  and  also  fourteen  days  more  than  ten  at  the 
port  of  deliveiy ;  it  was  held,  in  an  action  oa  the 
obarter-party,  that  tbe  master  could  not  recover  on 
this  covenant  more  than  the  ten  daya'  dsmnfrage,  at 
SL  par  day  at  the  port  of  L,  the  covenant  not  ex- 
tending to  the  payment  of  demurrage  beyond  ten 
days  at  each  of  the  ports  of  loading  and  discharge ; 
and  the  Court  held  also,  that  a  breach,  averring  that 
tbe  plaintiff  did  not  pay  5^  per  day  for  demurrage, 
for  the  eitra  delay  beyond  ten  daya  at  the  port  of 
delay,  and  for  tbe  delay  at  B,  as  well  as  the  demur- 
rage for  ten  daya'  delay  at  tbe  port  of  delivery,  was 
bad.     Stn9Mon  v.  York,  S  Chit.  570. 

,  Where  a  charter-party  contained  a  proviso  "  that 
the  abip  sfaoold  Ue  at  N  Y  for  taking  on  board  her 
cargo,  and  at  L  for  delivering  the  sanae  twenty  rnn- 
ning  days  in  tbe  whole,  if  not  sooner  discharged :" 
Held,  that  under  thie  proviso,  tbe  ship  might  be  de- 
tained twenty  daya  at  each  place,  Stivtmm  v.  Ycrhf 
t  Chit.  578. 

If  a  freighter  ia  to  diaoharge  within  twelve  running 
daya  after  the  vessel's  arrival ;  and  be  is  prevented 
from  disdiarging  at  firat  by  reason  of  other  goods 
being  placed  above  his,  be  most,  when  that  obstruc- 
tion is  removed,  discharge  with  all  reasonable  dili- 
gence ;  and  he  ia  not,  aa  matter  of  right,  entided  to 
the  whole  original  number  of  days  from  the  time 
when  he  is  able  to  commence  discbargring.  Rogtrtr* 
HunttT,  f  C.  &  P.  601,  s.  c.  1  M.  &  M.  65.  [Ten- 
terden] 
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Tbe  ehwterer  of  a  ship  having  aaiigned  his  ear^o 
to  F,  who  placed  it  in  defandtnt't  bands  to  sell  it, 
the  defendant,  bj  an  agreement  which  stated  those 
facts,  undertook  to  pay  plaintiff,  the  owner  of  the 
ahip,  freight  and  demurrage,  if  aojr  were  due,  and 
in  every  respect  to  put  himself  in  the  place  of  the 
charterer. 

Fifty  running  days  were  allowed  by  the  charter- 
party  for  loading  and  unloading,  sod  ten  for  demur- 
rage, at  10/.  a  dsy.  The  ship  having  occupied 
niaeiy-five  days  in  loading  ana  unloading;,  several 
of  whieh  elapsed  after  the  date  of  the  def^ftodant's 
agreement :  Held,  that  he  wss  liable  in  dsmages  in 
respect  of  demurrage  for  the  whole,  and  that  a  suffi- 
cient consideration  appeared  on  the  face  of  the  agree* 
ment.  Benton  v.  Hippins,  6  Law  J.  C  J*.  64,  s.  o.  4 
Bing.  465,  s.  c.  1  M.  &  P.  246,  s.c.  3  C.  &  P.  186. 

(I)  Freight. 

A  charter-party,  whereby  the  owners  of  a  ship 
let  her  to  freight  by  the  month,  for  such  time  as  she 
should  be  taken  up  in  performing  a  voyage  from  L 
to  P,  the  islsnd  of  G,  and  from  thence  back  to  L, 
on  the  terms  that  the  owners  should  receive,  and  the 
freighters  should  load  and  unload  a  cai^o  at  G,  as 
such  outward  end  homeward  voyage,  is  to  be  con- 
strued to  mean  two  distinct  voyages  from  L  to  G, 
and  from  thence  back  to  L,  and  not  as  one  entire 
voyage  ;  and  the  vessel  having  unloaded  a  cargo  at 
G  and  loaded  another,  but  on  her  return  to  L  with 
the  cargo  having  been  entirely  lost :  Held,  that  the 
owners  were  entitled  to  freight  for  the  voyage  to  G. 
M'Knll  V.  Simond,  S  Chit.  666, 

H,  by  a  charter-oarty,  dated  the  1st  of  March,  let 
to  J  a  ship  to  freignt,  and  by  the  terms  of  the  char- 
ter-party, H  was  to  carry  an  outbound  cargo  of 
goods  (not  prohibited  hy  restraint  of  princes),  from 
L  to  C  in  A,  and  to  bring  back  from  thence  a  cargo 
for  J,  J  paying  freight  for  the  same ;  H  cleared  out 
on  Uie  flf  nd  of  Msrch  from  L  with  a  cargo  of  aalt, 
and  on  the  tSd  of  May  following  arrived  at  C,  where 
the  importation  of  British  goods  was  prohibited,  by 
an  order  issued  the  Ist  of  Alareb,  the  wery  day  the 
charter-party  was  dsted,  and  also  a  further  order 
prohibiting  the  exportation  of  goods  to  £,  so  that  H 
should  unload  the  aaltor  bring  back  a  cargo  of  rice : 
Held,  that  H  could  not  recover  for  freight  homewards, 
if  it  could  be  establiahed  in  evidence  that  he  knew 
of  the  prohibition  at  the  time  of  the  ahip's  clearance 
from  L.  The  fact  of  H  having  such  knowledge  must 
necessarily  depend  upon  the  circumstances  of  the 
case.     Heilap  v.  Jonu,  f  Chit  550.  ^ 

The  commander  of  a  vessel  entered  into  a  charter- 
party,  not  under  seal,  in  his  own  name,  in  which  it 
was  stipulated,  that  certain  freight  ahould  be  paid, 
hut  it  was  not  said  to  whom.  Freight  was  earned ; 
and  the  commandcy  gave  notice  to  the  charterer  not 
to  pay  it  to  the  owners ;  but  he  afterwards  did  pay 
the  freight  to  them :  the  Court  held,  that  the  com- 
mander could  not  maintain  an  action  against  the 
charterer,  for  the  freight,  after  that  payment  Atkin- 
urn  V.  Cotntcurtht  3  Law  J.  K.B.  104,  s.  c.  3  B.  & 
C.647,s.c.5D.&R.55t. 

The  owner  has  a  lien  on  the  goods  mentioned  in 
the  bills  of  lading,  to  the  extent  of  the  freight  stipu- 
lated for  therein,  ss  a  security  for  his  freight  due  on 
the  charter-party.  CkrutU  v.  Leictf,  5  B.  Mo.  211, 
s.  c.  t  B.  &  B.  410. 


IV  here  the  defendants,  indoneos  of  die  biUiof 
lading  of  a  cargo  wrecked  on  the  ooaitof  HoUad, 
entend  into  an  affreement  by  letter  with  tfaaplui* 
tifis,  who  claimed  a  lien  on  the  proceeds  of  tJN  al- 
vage  on  the  part  of  the  owner  and  captua,  jn  rati 
freight,  that  if  they  would  remore  all  difficohieiia 
respect  of  those  claims,  they  would  pay  a  ccitUB 
sum,  jrro  rats  Height,  and  certain  other  aomi:  HaM, 
that  having  entered  into  such  agreeaeot,withaM 
knowledge  of  all  the  circumstaocea  nader  whidi  tkt 
charter-party  was  executed,  and  the  plaintifi  haviiff 
assented  to  the  terms  of  the  letter,  and  pedm 
their  part,  they  could  not  altenrarda  refanto]Nr< 
form,  their  undertaking,  upon  the  grousd  thii  tis 
plaintifis  were  in  ^t  only  agents  fSnr  the  ovavnd 
capuin,  and  that  their  claims  for  freight  wan  nif 
eoiourable.  The  Court  bavins  no  doofat  of  the  pbb' 
tiff*8  right  to  recover,  lefused  to  tnra  die  emiitei 
special  verdict  Thmtan  v.  FMk,  8  TaaSL^H 
s.  c.  2  B.  Mo.  397. 

A  oharter^ party  eommeBcedwithgfsenltmd 
demise,  "  granted  mnd  to  fnigfat  her ;"  bat  b/tb 
subsequent  provisions,  the  owner  waa  to  fam  lb 
management  and  stowsge  of  the  esrgo,  to  (uuk 
the  crew,  and  perform  the  general  detieo  of  tbi  lUf : 
Held,  by  three  judges,  (Dallas.  C  J.diiMM) 
that  he  had  not  parted  with  posaesnea  ofth>wna| 
and  that  the  msrecireomstanceof  bishaTiagalsn 

into  an  agreement  with  the  charterer,  loewagii 
mode  in  which  he  nboold  be  paid  for  frattht,didi^ 
divest  him  of  the  lien  on  the  cano  for  migbt,  m 
it  made  no  difference  thathehaddolivendllisbmi- 
ward  cargo,  and  received  the  fieigfat  daeapflettt 
biUs  of  lading,  which  was  difienat  from  that  M 
upon  the  charter-party.  Christi§  v.  Lmm,  5  8. » 
2ll,s.cS  B.&B.  410.  ^ 

The  Court  wiU  not  entertain  a  biU  by iwp- 
owner  against  a  freighter  for  an  aeooaat «  abitii 
due  in  respect  of  freight,  though  diechirtvfu^ 
expressed  that  the  freight  was  to  be  paid  *^<"^ 
to  the  quantity  of  the  caigo,  and  it  waa  chaifw^ 
in  the  bill  of  lading  that  quantity  waa  staled  «ti«r' 
Lang  V.  Young,  2  Law  J.  Chane.  139. 

^  (K)  Bill  OF  Ladino> 

The  consignee  not  being  prepared  to  n<*^ 
cargo,  and  the  ship-owsers  being  detfoaa  to  aaM" 

the  same  and  enter  it  with  the  Exeiae,  flatv «■ 
erroneously  that  it  is  seised:  Held,  that  the  *r 
owners  are  not  liable  to  the  ooneigBeee  frrtiwaoa' 
delivery  of  the  cargo,  as  the  bill  of  ^^l^^ 
describe  it  with  soflioient  woeonej.  Skinm^- 
Shaphek,  t  Chit  SI97.  ^ 

It  is  the  duty  of  the  laaster  of  a  >^>P•![*^^ 
apven  a  receipt  lor  goods,  never  to  aiga  a  "J"'*'] 
ding  until  he  is  lepcssessed  of  that  receipt.  iMT 
ton  V.  TraU,  9  C.  &  P.  334.  [Abbott] 

Where,  by  the  hills  of  lading,  goods  weietow 
delivered  to  the  defendant,  and  the  '^'^f^JTL 
paid  to  the  plaintiff  or  to  his  sssigna :  U*!''^^ 
••  not  proetait "  was  the  asBoont  which  raaeiae*"^ 
paying  the  freight  and  other  cbaiges.  Tb»^  * 
Adam,  5  B.  Mo.  £80,  s.  c  t  B.  &  B.  450.         . 

Where  wines  were  shipped  on  board  a  ▼«?^'," 
sustained  damage  by  leakage,  (the  bill  of  uonv 
containing,  besides  the  usual  dauses,  <li^V|T||| 
•*  contents  unknown  and  free  of  leakage  j  i^^^ 
action  against  the  o,«iier  for  the  damage,  it  wai  i»« 
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to  tke  juiy  to  say,  whether  or  not  tbe  leakage  bad 
been  oocaaioned  by  tbe  negligence  of  the  defeodant, 
mnd  tbey  gare  a  ?erdict  for  tbe  plaintiff:  The  Court 
rafiiaed  to  aet  it  aaide,  or  grant  a  new  trial.  Strakan 
▼.  Jtf'QiMfN,  6  Law  J.  C.P.  4. 

Tbe  burating  of  a  pipe  connected  with  tbe  boiler 
of  a  ■team-TeMel,  in  conaequence  of  ita  having  been 
filled  with  water  aeTCral  boon  before  Ae  time  of  the 
Teesel's  aailing,  and  of  the  action  of  froet  upon  it»  ia 
Bol  within  the  exception*  of  a  bill  of  lading ;  but  the 
owners  are  liable  for  damage  oocaaioned  thereby  to 
the  cargo.  Surdet  ▼.  HaU,  6  Law  J.  C.P.  137,  a.  c. 
4  Bing.  607,  ••  c.  1  M.  &  P.  561. . 

(L)  Losses  and  Injuries. 

(a)  To  oih€r  VetuU, 

It  ia  a  rule  in  narigating  veaaela,  that  the  ship 
•ailing  before  the  wind  must  give  waj  to  one  that 
gocsbjr  it.  Where,  therefore,  in  an  action  on  tbe 
case  for  running  down  tbe  plaintiff's  brig,  it  was 
proved  that  tbe  defendaata'  Teaael  was  aailing  before 
tbe  wind  at  the  time  of  tbe  accident,  wbicb  happened 
at  night,  and  that  ahe  bad  her  gtudding-njlu  aet  ia 
tbe  Channel :  the  Court  granted  a  new  trial,  in  order 
to  aaeertaitt  whether  it  was  the  custom  to  carry  such 
sails;  or  whether,  under  the  circumstances,  the 
aasterof  tbe  defendanta'  Teaael  had  kept  a  proper 
look  oat, — it  being  faia  duty  to  have  made  way  for 
tbe  plaintiff's  brig,  wbicb  might  haye  been  done  by 
a  sl^^t  alteration  of  the  rudder  of  the  defendants' 
Teasel.    JanMsea  r.  Drinhmld,  5  Law  J.  C.P.  SO. 

The  rales  for  fixing  or  apportioning  tbe  loss  occa« 
aioned  by  two  ships  running  foul  of  each  other,  axe 
aft  fo11o«rf : — ist.  It  nay  happen  without  blame  being 
tmpntable  to  either  party,  as  where  tbe  loss  is  ooca- 
aicued  by  a  storm,  or  any  other  v/i  nu^or.  Id  that 
ease  the  misfortoae  must  be  borne  by  tbe  party  on 
whom  it  happens  to  light,  the  other  not  being  re- 
apooaible  to  him  ia  any  degree ;  Sdly,  a  misfortune 
oitbia  kind  may  arise  where  both  parttea  are  to  blame, 
where  there  has  been  a  want  of  due  diligence  or  of 
•kill  on  both  sides ;  in  such  a  case  the  rale  of  law  is, 
that  the  loss  must  be  apportioned  between  them; 
Sdly,  it  may  happen  by  the  miaconduct  of  the  suf- 
lisring  parQr  only,  and  then  tbe  rule  is,  that  the  suf* 
ferer  must  bear  his  own  burden ;  4th,  it  may  have 
been  the  fiinlt  of  the  ship  which  run  the  other  down, 
and  in  this  case  the  injured  party  would  be  entitled 
to  an  entire  compensation  from  tbe  other.  Woodrap, 
SDods.85. 

The  harpoons,  lances,  lines,  and  other  fishing 
stoves  of  a  whale  ahip  are  aot  protected  by  the  55 
Geo.  S,  c  159 ;  but  aa  "  appurtenances  "  of  the  ship, 
are  liable,  op  to  their  full  amount,  as  well  as  tbe  ship 
herself,  towards  satisfaction  for  any  damage  done  by 
that  whale-ship  to  any  other  ahip.  GaU  t.  LaurtM, 
4  Law  J.  K.B.  149,  a.  c.  5  B.  &  B.  157,  a.  c.  7  D.  & 
R.  711 :  8.  P.  DundM,  1  Hag.  109. 

(b)  Average, 

General  aTsrage  is  always  to  be  made  according 
to  the  laws  of  tbe  country  m  which  tbe  port  of  de- 
Kyery  is  situated,  ahbtfttgh  it  is  made  on  thinga 
which  would  not  be  tbe  subject  of  general  arerage 
by  the  laws  of  Great  Britain.  Simondt  t.  Loder,  S 
Law  J.  K.B.  169,  a.  o.  2  B.  &  C.  805,  s.  c.  4  D.  Ac 
R.  375. 

Proriaions  and  atorea  furnished  for  tbe  use  of 


convicts,  are  not  liable  to  contribute  to  genera] 
average,  although  the  ship  was  chartered  for  the 
conveyance  of  the  convicts  from  this  country  to  New 
South  Wales.  Broum  v.  StapUtim,  5  Law  J.  C.P. 
lfl,s.c.  4Bing.  119. 

The  owner  of  a  Britiah  ship  may  avail  himself  of 
a  statement  of  average  made  at  tbe  port  of  delivery 
in  a  foreign  country,  according  to  tbe  law  thereof, 
so  as  to  charge  a  British  freighter  of  goods,  under  a 
charter  made  in  Britain,  with  the  ezpenaes  o(  wages 
and  priwidons  for  the  teamen,  incurred  during  the 
neceaaanr  detention  of  the  ship  at  aa  interqaediate 
port,  although  by  tbe  law  of  this  country  such  ex- 
penses would  not  be  recoverable  as  average.  Dal- 
gliih  V.  Davidson,  5  D.  &  R.  6. 

The  cases  of  average  in  equity  rest  upon  the  same 
principle  as  contribution  ;  there  is  no  express  con- 
tract, but  equity  distributes  the  loss  equally.  Slir» 
hWv.  Foreeter,  S  Bligb,  590. 

On  the  prisage  of  wines,  it  is  immaterial  whose 
wines  are  taken,  all  muat  contribute  equally.  So  it 
is  where  goods  are  thrown  overboard  for  the  aafety 
of  the  abip,  the  owners  of  the  goods  saved  by  that 
act  must  contribute  proportlonably  to  tbe  loss.  Stiv" 
Ung  V.  Forester,  3  Bligb,  590. 

(M)  Ship  Brokers. 

Ship  brokers  are  not  within  tbe  meaniog  of  the 
statu  tea  relating  to  the  admission  and  regulation  of 
brokers  by  the  mayor  and  aldermen  of  London. 
Gibbone  v.  RuU,  5  Law  J.  C.P.  176,  a.  c.  4  Bing. 
301. 

Rate  of  brokerage  upon  the  sale  of  prize  goods 
generally. 

Tbe  same  commission  allowed  to  a  broker,  under 
the  particular  circumstances  of  the  case,  upon  the 
sale  of  prize  goods  under  tbe  direction  of  the  Esst 
India  Company.     Harregaard,  1  Hag.  22. 

Where  ship  brokers  employed  a  atevedore,  to 
whom  they  paid  far  less  than  tbe  amount  they 
charged* tbe  abip-ownera,  of  which  fact  tbe  abip- 
owners  were  cognizant, — it  was  holden,  that  such 
stevedore  could  not  maintain  an  action  against  the 
brokers  for  the  larger  sums  received  by  them  as 
money  bad  and  received  to  his  use.  WiUon  ▼. 
Cohen,  2  C.  &  P.  363.  [Gaselee] 


SIMONY. 


The  Ecclesiastical  Court  has  jurisdiction  over 
questions  of  simony.  DabU  v.  Masters,  f  Pbill.  171. 

The  incumbent  of  a  living  waa  afflicted  with  a 
mortal  diseaae,  so  that  he  was  in  extreme  danger, 
and  hia  life  was  thereby  despaired  of.  The  owner 
of  the  rectory  contracted  for  tbe  sale  of  the  next 
presenution  for  a  aom  of  money  on  the  day  of  the 
death  of  tbe  incumbent.  Both  the  aeller  and  the 
purchaser  knew  of  the  state  of  health  of  the  incum* 
bent,  and  believed  that  he  could  not  long  live.  Tbe 
clerk  preaented  bad  no  such  knowledge :  The  Court 
held,  that  it  was  a  sirooniacal  contract,  and  therefore 
void.  Fox  V.  Bishop  of  Chestsr,  t  Law  J.  K.B.  109^ 
s.  c  2  B.  &  C.  635,  a.  c.  4  D.  &  R.  93. 

A  bond  recited  that  the  patron  of  a  rectory  had, 
by  an-instrument  of  tbe  same  date,  presented  an  in- 
cumbent, and  that  be  had  agreed  to  resign,  upon 
requeat'of  tbe  patron,  or  the  owners  of  tbe  advowson 
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for  tb«  time  being,  for  tbe  purpose  of  oBtbHog  him 
or  them  to  present  one  of  the  two  ^rounger  brothers 
of  the  patroBi  when  ceptble  of  holding. 

Held,  (reversing  tbe  judgment  of  tbe  Court  of 
King's  Bench  snd  Exchequer  Chamber,)  that  snch 
a  bond  is  simoniscal  and  void,  on  the  groond  diat 
such  an  agreement  is  a  benefit  to  the  patron,  and 
contrary  to  the  statute  31  Elis.  c.  6,  an^,  tembU,  the 
common  law« 

Held  also,  that  from  tlie  recitals  of  such  a  bond, 
it  must  be  intended  that  such  presentation  was  made 
in  consideration  of  the  agreement  to  resign,  and 
that  it  is  not  necessary  to  allege  that  fact  in  plead- 
ing. Fletcher  t.  Lord  Scnde$,  1  Bligh,  N.S.  144. 
[But  see  Sut.  7  &  8  Geo.  4,  c.  t5.] 


SINKING  FUND. 
[See  Stock.] 


SIX  CLERKS. 

The  signature  of  the  six  derks,  is  merely  a  oer- 
tificate  that  the  original  papers  were  filed,  and  not  an 
undertaking  as  to  the  correctness  of  office  copie& 
firewiM  T.  Banutrd,  1  Jao.  57. 


SLANDER. 
[See  LiBBL.] 

(A)  Action  for,  when  maintainable. 

(B)  Slandee  of  Title. 

(C)  Plbadinos. 

(D)  Evidence. 

(E)  Damagbs. 


(A)  Action  for,  when  maintainable. 

An  action  cannot  be  maintained  for  these  words, 
"  he  has  defrauded  a  sMalman  of  a  roan  horse," 
without  special  damage.  RiehardJuu  ▼•  AlUn,  t 
Chit.  657. 

Where  in  an  action  of  alander,  the  plaintiff  de- 
Glared  that  he  was  a  farmer  and  vender  of  com,  and 
alleged  that  the  defendant  said  of  him  <*  that  be 
was  a  rogue  and  swindling  rascal,  and  that  he  had 
delivered  to  the  defendant  100  bushels  of  oats, 
worae  bv-  sixpence  a  bushel  than  he  bargained  for :" 
Held,  that  these  words  were  actionable,  without 
proof  of  special  damage,  as  they  impnted  fraad  to 
the  plaintiff  in  his  bvnneas  of  a  vender  of  com. 
Thamm  v.  Jaek$OH,  S  Law  J.  C.P.  182,  a.c  5  Bing. 
104. 

To  say  of  a  man  '*  I  think  that  the  present  boai- 
neas  (meaning  the  death  of  his  housekeeper)  ought 
to  have  the  most  rigid  inquiry,  for  he  murdered  his 
wife ;  that  is,  he  gave  her  improper  medicines  which 
were  the  eause  of  her  death,"  is  actionable  without 
proof  of  special  damage.  Fwd  v.  Primrwt,  S  Law 
J.  K.B.  40,  s.e.  5  D.  &  R.  t87. 

Words  imputing  insolvency  to  a  person  who  car- 
ries on  any  business  in  which  credit  is  of  value,  are 
actionable,  though  that  person  is  not  a  trader,  nor 
at  all  subject  to  the  bankrapt  taws.     WkiUtthtr  v. 


Brodlsy,  4  Law  J.K.B.  Its,  S.C.7D.&R.649; 
s.  c  as  WkUtingtcH  v.  Gladwin,  5  B.  &  C.  180. 

Where  the  defendant  said.  *'  The  platatiff  is  t 
rascal,  and  has  cheated  me  oat  of  1001." ;  iad,iatfat 
declaration,  it  was  stated,  that  the  woids  ma 
spokm  of  die  plaintiff  in  his  character  of  la  isc- 
tioneer  snd  appraiser,  and  with  an  iatsit  to 
injure  him  avsoch :  Held  sufficient  after  variitt, 
although  it  was  objected  that  the  worii,  u 
proved,  were  not  actionable  in  themaelvea,  aadiran 
not  sufficiently  stated  in  the  dedaratioa  ts  km 
been  spoken  of  the  plaintiff  in  the  way  of  histnMk 
Bryant  v.  Los  ton,  4  law  J.  CJ*.  142. 

"  Mr.  H.*s  oath  ought  not  to  be  taken,  for  ke  hare 
been  a  forswora  man,  and  I  can  bring  people  IB 
prove  it ;  and  them  that  know  him  will  not  aet  oi  a 
jury  widi  him  " :  Held  to  be  not  actionable,  saka 
it  appeara  that  the  words  wens  spoken  with  Rfcnaei 
to  some  previous  conduct  oi  tlM  plaintiff  aa  a  jaij* 
man,  or  to  some  oath  taken  by  him  ia  a  jadnl 
proceeding ;  and,  for  want  of  an  avennent  tbattkij 
were  so  spoken,  j  odgment  arrested.  HmU  v.  0  mJa, 
4  Law  J.  KJB.  204,  a.  c.  8  D.  &  R.  140. 

An  ioBuit,  for  his  own  benefit,  may  cany  oa  tiali 
and  business,  and,  by  his  prochtm  tmn,  aaj  ■■»• 
tain  an  action  for  slanderous  words  in  reapaot  of 
such  trade  and  business.  WUd  t.  7Mktiiim,  ih«f 
Ja  K.B.  «o5« 

A  oonvenation  betwe«n  the  Dnder-ahsiiff asia 
officer,  concerning  A  B,  whom  tbe  lionDerwai^boat 
to  appoint  as  officer  also,  is  ooafidentisl,  aad  tiM 
to  the  same  protection  as  oonaamaieatiooB  lahtin 
to  the  charaeter  of  servants,  and  themfiin  varii 
spoken  under  euoh  circnmslanoee  me  nottatitioaiHii 
in  the  absence  of  special  dasaage.  On  the  fiaKi« 
of  malice,  any  fact  which  tends  to  shear  dMt  the 
defendant  apoke  bomdjids,  is  adminsible,  eiea  nkt 
the  general  issue.  Siwu  v.  Kinder,  1  C  &  P*  <^ 
[Best] 

Malice  ia  the  gist  of  the  aotioai  for  slan4«;  ^ 
b  of  two  kinds— malice  in  iact,  and  mahcs  ii  hvs 
the  former  denoting  iU-wiU  against  apenoa;Ai 
latter  meaning  a  wzongfol  act,  done  inttHtiaaiiy, 
without  just  cause  or  excuse.  In  cobhmo  aodaai 
for  slander,  malioe  in  law  is  to  be  inleried  fiosi  Aa 
act  of  ntteiiijg  or  otherwise  pubUshing  die  abate 
that  being  a  wrongful  act,  intentionally  doae,  wiAe- 
out  just  cause  or  excuse :  but  in  aetiona  for  ahadvi 
priaid  foeit  excusable  on  account  of  themsaaar 
occasion  of  the  publishing  it,  as  in  privtlsgad  «» 
fflunications  respecting  a  servant's  chmeier,  tB  a 
party  requeating  information,  malice  in  ftet  aaalbi 
proved.  Then^ora  in  an  action  for  slander  of  A* 
plaintiffs,  in  their  trade  as  bankers,  it  being  ^nni 
that  J  W  met  the  defondant.  and  said,  "  I  heac,^ 
say  Bromage  &  Sneath*8  (the  plaiatifis')  bask,  it 
Monmouth,  has  stopped:  Is  it  tme  t  "^that  da&s- 
dant  answered,  **  Yea,  it  ia  ;  I  waa  told  ao ;  it  vtl 
so  reponed  at  Crickhowell,  and  nobody  vodd  take 
their  bills  ;  and  I  came  to  town  in  conieqoenee  of 
it  myself :  and  that  G  B  had  told  the  defeadot 
"there  was  a  run  on  the  plaiutiffs'  bankatUoa- 
mouth" :  It  was  held,  on  motion  for  a  nov  tnal, 
tliat  the  judge  ought,  first,  to  have  left  it  u  a  qsas' 
tioa  to  the  jury,  whether  the  defendant  onderatM^ 
J  W  aa  askiog  fbr  information,  and  whether  be  ka4 
uttered  the  words  merely  as  honest  advice  to  J  W 
to  regulate  his  coiiduct  by  accordingly;  andif tltef 
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wwe  of  opinion  for  the  dofendnnt  on  that  quettion, 
(wbiofa  wouM  make  the  oaae  one  of  priTileged  com- 
mnictdon,  and  not  of  common  slander,) — tlien, 
Mcoodly,  whether  the  defendant,  in  so  doing,  was 
gttiltj  of  any  malice  in  fact.  Bromage  y.  Pr(»s$tr,  3 
LnrJ.  K.B.  90S,  s.  o.  4  B.  &  C.  247,  s.  c.  6  D.  & 
R.  t96,  s.  0.  1  G.  &  P.  475,  s.  c.  075. 

The  defendant  ohtained  a  warrant  to  aearch  the 
boDse  ef  Ihe  plaintiff  for  goods  of  the  defendant 
•ntpeeted  to.  faaye  bMn  sloten  hy  the  plaintiff.  He 
aooompanie^  the  officer  to  execute  tlie  warrant ;  and 
ia  Socompai^ing  him,  told  the  officer  that  the  plain* 
tiff  HAD  robbed  him  :  It  was  held,  that  this  was  not 
apririleged  commanication ;  inasmnch  as  the  speak- 
ing of  the  words  was  no  part  of  the  defendant's 
VatfaMBi  when  he  accompanied  the  officer.  Dan- 
coilirT.  Hwton,  6  Law  J.  K.B.  311,  s.  c.  t  M.  & 
R.  176. 

(B)  Op  Title. 

[See  Vabianoe.] 

The  attorney  of  a  party  claiming  title  to  premiites 
pst  up  ibr  sale,  is  not  liable  to  an  action  for  slender 
of  lida,  if  be  hondjidt,  though  witfaoot  aothority, 
nakeB  soch  objection  to  the  seller's  title,  as  his 
priliei)>al  would  haye  been  authorized  in  making. 
Wtimr.  Reynolds,  1  M.  &  M.  1.  [Litdedale] 

(C)  Pleadings. 

A  eooit  in  a  deolaration,  in  case  for  slander,  that 
the  defendants  did  malicionslj  t'mpMe  tht  erimt  tf 
M«3!fen  tAe  flaha^,  by  means  whereof  he  sustained 
^  Mags,  is  good  m  law.  BUtard  y.  Kelly,  f  Law 
J.  K.fi.  fi,  s.  a  2  B.  &  C.  283,  s.  0.  3  D.  &  R.  519. 

Where,  in  eat  action  for  defamation,  a  rule  fin  a 
lew  trid  was  made  absolute,  and  the  plaintiff  had 
|eay»  to  amend  one  of  the  counts  of  the  declaration, 
i*  odar  that  the  words  laid  therein  might  correspond 
^■^  those  pioiad  at  the  trial,  the  Court  allowed  a 
wwooantto  be  added,  to  arriye  at  the  justice  df 
the  SBSs,  ia  onler  to  try  tha  merits  on  tbe  second 
^BtL    Wyattr.Ceekt^iUswJ.CF.tOT. 

In  dw  inducsmamt,  in  a  declaration  ibr  slander,  it 
was  slated,  that  the  plaintiff  was  treasurer  and  col- 
teor  of  certain  tolla,  and  that  tbe  defendant  spoke 
of  and  conoemini^  him,  as  sueh  treasarer  and 
coBsetar,  eeitain  words — ^tbei^by  meaning,  that  tbe 
pluntiff,  as  such  treasurer  and  oelleetor,  had  been 
C*iity  of  the  act  imputed  to  faim.  In  ey^  county 
then  was  an  innnatido  applying  the  words  to  him  as 
«>Bwtor.  At  tbe  trial,  the  plaintiff  proyed  that  he 
^w treasarer,  but  not  that  ha  was  collector:  The 
Goait  held,  that  it  was  a  fatal  yariance.  Sellers  v. 
J^,  4  Law  J.  K«B.  fT,  a.  c.  4  B.  ee  C.  655,  s.  o.  7 

i>.efcR.i«i. 

Whens  a  dafondant  pleaded  a  justiiication  to  an 
<ctioa'1bralandaringdie  plaintiff,'as  a  Justioeofthe 
Pesoe,  of  pocketing  fines  of  prisoners  who  bad  been 
mvieted  by  the  plaintiff:  Held,  insuffieient,  be- 
>BQSe  it  did  not  state  the  names  of  the  parties  con- 
victed, and  of  whom  the  fines  had  been  received. 
^swaaw  y.  Bailey,  t  Chit  6<$5. 

(D)  £yiDBNOE. 

£yideace  in  an  action  for  slander,  not  pertinent 
to  the  matter  in  issue,  is  not  sdmissible.  Boidron  y. 
Widdowe,  1  C.  &  P.  65.  [Abbott] 

When  affirmatiye  pleas  of  justification  arc  put  on 


the  record  with  tbe  general  issne,  the  plaintiff  may, 
if  he  pleases,  not  only  prove  the  facts  of  the  decla- 
ration, but  may,  before  the  defendant's  case  is  gone 
into,  go  into  any  evidence  which  tends  to  destroy 
the  effect  of  the  justifications,  by  way  of  anticipating 
the  defence,  or,  if  he  choose,  content  himself  with 
proving  the  fact  on  the  general  issue,  and  then  stop, 
leaving  tbe  defendant  to  make  out  bis  justification 
as  he  can,  and  afterwards  %o  into  evidence  in  reply 
as  to  the  justifications ; — but  if  he  adopts  tbe  latter 
course,  he  is  restricted  to  sueh  eVidenee  as  goes  ex- 
actly to  answer  the  case  proyed  by  the  defendant 
Ptfrponc  y.  Shapland,  1  C.  &  P.  447.  [Littledale] 

In  slander,  for  imputing  felony,  evidence  of 
general  good  character  is  not  admissible.  ComwttU 
y  Richardson,  1  R.  &  M.  305.  [Abbott] 

In  an  action  for  slander,  charging  a  baker  with 
using  adulterated  fiour,  the  declaration  ayerred, 
that  several  persons,  naming  them,  had  ceased  to 
buy  the  bread  on  that  ground :  Held,  that  the  cua- 
tomers  must  be  called,  and  that  what  was  said  to  a 
person  who  kept  a  shop  at  which  tbe  bread  was  sold, 
could  not  be  received  as  evidence.  Tilk  v.  Parsons, 
«  e.  &  P.  SOI.  [Best] 

In  an  action  for  slander,  the  ayerments,  by  way 
of  inducement,  that  the  plaintiff  had  contracted 
to  buy  of  one  R  B  on  credit,  and,  by  way  of  special 
damage,  thatR  B  refiksed  to  defiver  the  goods  con- 
tracted for,  unless  the  plaintiff  would  procure  due 
and  proper  securities  for  the  punctusl  paymenf 
thereof;  and  that  the  plaintiff  was  forced  and  obliged 
to  procure,  for  the  payment  &c.  certain  good  and 
responsible  persons,  are  sulBeiently  sustained  by 
proof,  that  R  B,  with  the  knowledge  of  the  plain- 
tiff, made  the  contraot  merely  as  an  agent,  and  that 
certain  persons  passed  their  word  for  the  payment 
for  the  goods  before  the  delivery  thereof  could  bo 
obUined.     Wild  r,  Tomkinson,  5  Law  J.  K.B.  «65. 

In  actions  for  words,  not  actionable  in  themselyes, 
evidence  of  their  truth  maybe  given  under  the  gene- 
ral issue,  to  disprove  malice.  Watson  y.  Reynolds, 
1  M.  &  M.  1.  [Littledalel 

In  a  defamation  suit,  if  there  be  a  yariance  as  to 
the  testimony  of  the  witnesses,  two  affirmative  wit- 
nesses will  be  preferred  to  several  negatiye  witnesses. 
Tocher  r.  Ayre,  3  Phill.  539. 

A  declaration  ebarged  the  speaking  of  the  follow- 
ing words — "  I  will  do  my  best  to  tranaport  him, 
AS  he  has  been  working  for  me  some  time,  and  has 
been  robbing  me  all  the  WHtLB."  Tbe  words 
proved  to  have  been  spoken  were-^"  He  has  worked 
for  me  some  time ;  snd  has  been  continually  rob- 
bing me."  It  was  held,  that  thia  was  no  variance. 
Dancasterv,  Heweon,  6  Law  J«  K.B.  311,  s.  c.  3  M. 
&  R.  176. 

In  an  action  for  slander,  the  declaration  stated, 
that  the  defendant  said  of  the  plaintiff  to-  a  person 
who  was  in  tbe  habit  of  supplying  him  with  goods, 
*'  'Ware  hawk ;  you  must  take  care  of  yourself 
there ;  mind  what  you  are  about ;"  and  the  words 
proved  to  have  been  spoken  were,  "  'Ware  hawk ; 
mind  what  you  are  about :"  Held,  that  sufficient 
was  proved  to  support  the  action.  Orjnoood  y. 
Barkes,  5  Law  J.  C.P.  167,  s.  o.  4  Bing.  361. 

An  allegation  in  a  declaration  in  dander,  which 
sUtes  that  "  hj  reason  of  the  premises,  diyers  per- 
sons, to  wit,"  &c., '« who  would  otherwise  have  re- 
tained and  employed  the  plaintiff,  wholly  declined 
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and  refuttd  80  to  do,"  is  not  Bopported  by  eTidence 
which  shewB  that  other  penooa  woald  have  recom- 
mended  the  plaintiff,  and  that  the  persona  named  in 
the  declaration  would  have  employed  him  on  such 
re<V)mmendation.  Sierry  y.  Foreman,  2  C.  &  P.  69S. 
[Best] 

(E)  Damages. 

An  attdmey  brought  an  action  for  defamation. 
The  defendant  suffered  judgment  by  deftult.  At 
the  execution  of  the  writ  of  inquiry,  counsel  at- 
tended for  both  jMurties,  but  no  evidence  was  given. 
The  jury,  gave  a  verdict  for  40/.— The  Court  would 
not  set  aside  the  inquiry  on  the  ground  of  excessive 
damages.  Tripp  v.  Thomas,  5  Law  J.  K.B.  4%,  s.  c. 
3  B.  &  C.  427,  s.  c.  1  C.  &  P.  477,  s.  o.  5  D.  &  R. 
«76. 


SLAVE-TRADEw 

Slave-tradiqg  is  not  a  crime  by  tbe  universal  law 
of  nations. 

It  is  not  piracy  to  trade  in  slaves.  Le  LouUt  2 
Dods.  246—8.  [Rut  see  5  Geo.  4,  c.  IIS.J 

The  sentence  of  a  Vice-admiralty  Court,  condemn- 
ing a  French  ship  for  being  employed  in  tbe  slave- 
trade,  and  forcibly  resisting  the  search  of  the  king's 
cruisers,  reversed.    La  Lmii,  Foreit,  2  Dods.  210. 

Flag-officer  entitled  to  share  of  bounty  given  for 
seizure  of  slaves.    Dolorat,  CarbonmU,  2  Dods.  413. 

On  a  sentence  of  condemnation  of  a  Spanish  ship 
engaged  in  the  slave-trade,  on  the  12tb  of  February, 
1818.  at  Sierra  Leone,  restitution  decreed  on  appeal. 
San  Juan,  1  Hag.  266. 

A  slave,  baving  escaped  from  a  land  of  slavery, 
is  free  tbe  moment  be  is  on  board  a  British  man  of 
war. 

A  British  subject  hsd  slaves  oo*a  plantation  in 
Florida,  where  slavery  was  recognised  by  the  Spa- 
nish laws.  A  war  broke  out  between  England  and 
Spain.  A  proclamation  was  issued  by  tbe  Com- 
mander-in-chief, off  America,  that  all  persons  would 
be  received  by  him,  who  might  wish  to  go  into  the 
army  or  navy  of  England,  or  to  settle  in  English 
colonies.  A  number  of  slaves  escaped  from  that 
plantation,  and  were  received  on  board  a  ship  in  the 
British  squadron  :  The  Court  held,  that  an  action 
could  not  be  maintained  for  the  ralue  of  tbe  slaves. 
Forbes  v.  Sir  A,  J,  Cochrane,  2  Law  J.  K.B. 67,  S.  o. 
2  B.&C.446,8.c.3D.&  R.  679. 


SMUGGLING. 

Qu^re— Whether  smuggling  Bsndana  silk-band- 
kerchieff ,  is  an  offence  within  the  meaning  of  45 
Geo.  3,  c.  12,  and  3  Geo.  4,  c.  110,  subjecting  tlie 
party  to  be  sent  to  serve  in  the  navy.  Rexr,  Rogers, 
3  D.  &  R.  607. 

An  information  on  tbe  45  Geo.  3,  c.  121,  for 
smuggling,  after  stating  the  offence  so  as  to  bring 
it  within  the  statute,  alleged  that  the  said  vessel 
or  boat  then  baving  on  board  foreign  spirits,  by 
reason  thereof  the  spirits  and  vessel  became  forfeited 
according  to  the  form  of  the  statute  in  that  case 
made  and  provided — further  stated,  that  the  defen- 
dant being  found  on  board  tbe  said  vessel,  charged, 


tbat  thereby  he  had  for  tbe  sum  of,  &e. ;  the  Cob- 
miadoners  of  Customs  baving,  by  virtue  of  the  aid 
statute  elected  to  sue  for  tbe  treble  value  of  tbe  nid 
goods  instead  of  the  penalty  :  Held,  on  motioa  ia 
arrest  of  judgment,  tbat  tbe  information  was  good, 
the  offence  being  clearly  and  plainly  set  out  oa  tbs 
record.  Attenuy  Gememl  v.  Rattenhurii,  9  Priee, S97. 

Tbe  Court  quashed  a  conviction  on  the  acisagaiatt 
smuggling,  because  it  did  not  set  forth  ia  axfrai 
terms,  that  it  was  proved  on  oath  before  tbe  jaitin, 
tbat  the  person  "  was  carrying  and  eonveyiBg'*tiM 
brandy  liable  to  forfeiture.  £x  parte  A  idtUgt,  t  B. 
&  C.  600,  a.  e.  4  D.  &  R.  83. 

Where  a  conviction  stated,  "  C  H  was  coavidid 
of  having  been  found  on  board  a  vessel  snkjeet  to 
forfeiture,  for  hovering  witbin  the  limitsofapoitof 
this  kingdom,  having  certain  oootraband  goedi  oi 
board:"  Held,  tbat  this  was  bad,  first,  for  that  il 
should  have  been  atated  tbat  tbe  Teasel  was  hoveriar 
without  lawful  excuse ;  secondly,  for  tfast  C  H 
should  have  been  described  as  a  British  sabjflet 
Ex  parte  Hawkins,  2  B.  &  C.  31.  a.  c  3  D.  &  K.Vk 

By  tbe  6  Geo.  4,  o.  108,  s.  3,  it  vrasenaclsd,  thrt 
vessels  of  a  certain  description  found  "  in  any  pntof 
tbe  British  or  Irish  channels,  or  ebewhere  os  tbi 
high  seaa,  within  100  leagues  of  the  coasts  of  tbi 
United  Kingdom,"  having  "  in  an^  manner attacM 
thereto"  caaks  of  certain  dimensions,  "  of  the  nt 
or  description  used,  or  intended  to  be  used,  or  fit  or 
sdapted  for  tbe  smuggling  of  spirits,  (anlai  mA 
csaks  are  really  necesssry  for  tbe  use  of  sock  vwd, 
or  a  part  of  her  cai^,  and  included  in  the  ngdv 
official  documents  of  such  vessel,)"  the  caaks,  vm, 
&c.,  shall  be  forfeited.  By  s.  49,  certain  pamsi 
found  to  bsve  been  on  board  such  ▼esseb,  baUiio 
forfeiture,  are  subjected  to  certain  punisbaMeifc  A 
conviction  stated  that  A  B  was  ooa  dieted  of  hiriaf 
been  found  on  board  a  vessel  liable  to  Mdten; 
"  for  that  it  was  found  in  the  British  ^snael, having 
in  a  certain  manner  attached  tbeieto,  diveis,  to  «it» 
twenty  casks  (of  tbe  dimensions  mientioned  iBt.5). 
and  of  the  sort  or  description  used,  or  iatesded  to 
be  used,  for  tbe  smuggling  of  spirits,  the  said  cei» 
not  being  really  necessary  for  the  aae  of  thewHl, 
and  included  in  tbe  regular  official  doeumnts  of  thi 
vessel :"  Held,  6rst,  that  tbe  ressel  being  foosd  is 
tbe  British  Channel,  it  was  not  neoeasaiy  to  aStgi 
tbat  she  was  vrithin  lOOleaguesof  theooast;  sseosdlf , 
tbat  tbe  statements  tl^t  tbe  casks  "  in  a  oertuo  «u- 
ner"  attached  to  the  vessel  was  aufficieat ;  tkiidk, 
tliat  it  was  not  neoeesary  to  negatire  that  the  cana 
were  part  of  the  cargo,  tbe  coarictioii  ststing  that 
they  were  not  included  in  the  official  documeatioC 
the  vessel ;  fourthly,  that  tbe  aUention,  that  tho 
caska  were  "  of  the  sort  or  description  used,  or  ia« 
tended  to  be  used,  for  tbe  smuggliiig  of  spirits,"  hs- 
ing  in  the  altematire,  was  bad.  Ex  pvte  Peim,  5 
B.  &  C.  261. 

A  conviction  under  11  Geo.  1,  a  90,  s.  16,  for 
knowingly  harbouring,  keeping,  and  eonoeabag 
smuggled  spirits,  is  not  supported  by  evideaos  of 
finding  tbe  smuggled  spirits  concealed  in  tbe  boss* 
of  the  party  convicted,  unless  he  was  present  at  tbe 
time  of  finding,  or  some  other  direct  proof  be  gives 
of  a  guilty  knowledge.  Expmrte  lUasiry,  3  D.  & 
R.572. 
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SODOMY. 

A  charge  of  making  oTertores  to  oommit  sodomj, 
is  not  an  infamous  crime  within  the  4  Geo.  4,  c*  54, 
as  that  act  only  applies  to  crimes  which  incapacitate 
a  man  horn  being  a  witness.  Rex  ▼.  Hickman,  1  R* 
&M.C.C.B.34. 

An  indictment  on  the  4  Geo.  4,  c.  54,  for  accusing 
A  B  with  hsTing  committed  the  detestable  crime, 
&c.  cannot  be  supported  if  it  state  that  the  prisoner 
threatened  to  OTOsecute,  &o. ;  the  word  in  the  act 
being  accuu,  out  if  the  indictment  use  the  word 
aeeuM,  and  the  eridence  prove  a  threat  to  proutntU, 
k  is  for  the  jnry  to  saj,  whether  that  was  not  a 
threatening  to  accuse.  Rex  ▼•  Abgood,  3  C.  &  P.  436. 
[Garrow] 

Where  an  indictment  on  the  4  Geo.  4,  for  threa- 
tening to  accuse  A  B  of  the  crime  of  sodomj,  did 
notihew  who  was  threatened, — it  was  holden  insniB- 
eient 

So,  where  an  indictment  on  the  4  Geo.  4.  charged 
tbe  priaoner  with  demanding  money,  &c.,  without 
ahewioff  from  whom  it  was  demanded, — it  was  holden 
insufficient.    Bmx  ▼.  DwiklM,  1  R.  &  M.  C.C.R* 
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SPECIFIC  PERFORMANCE. 
[See  Vendor  and  Purchaser.] 

(A)  Bill  for,  where  sustainable. 
^B)  Practice. 


SOLICITOR. 
[See  Attornby  and  Solicitor.] 


SPARRING. 

FnUic  exhibitions  of  sparring  matches  are  illegal, 
-wuhla.    Bunt  v.  Belt,  1  Bing.  1. 


SPECIAL  CASE. 

The  Court  will  compel  tbe  admission  of  certain 
&ett  bj  a  defendant  where  necessary  to  raise  a  ques- 
tion in  a  special  case.  BuckU  ▼.  HoUis,  2  Chit  398. 

Where  a  plaintiff  lias  obtained  a  verdict,  with 
aoninal  damages,  on  a  case  reserfed  for  the  opinion 
of  the  Court,  to  be  drawn  op  by  tbe  plaintiff,  who 
iabseqnentiy  refiues  to  do  so,  the  case  cannot  be 
aat  down  for  argument,  nor  can  the  plaintiff  be  com« 
pelled  to  complete  it,  but  the  defendant  may  move 
to  let  aside  the  verdict  and  have  a  new  trial.  Medley 
V.  SmUh,  6  B.  Mo.  53. 

Where  a  plaintiff  has  obtained  a  verdict  subject 
to  a  case  for  tbe  opinion  of  the  Court  of  Common 
Fleas,  and  tbe  defendant,  with  a  view  of  preventing 
the  case  from  being  argued,  does  not  obtain  the  sig- 
nature of  a  Serjeant  to  such  case ;  the  Court  will 
order  the  poMtea  to  be  delivered  to  the  plaintiff. 
Jackson  v.  Hali,  8  Taunt.  4f  1,  s.  c.  2  B.  Mo.  478. 

If  a  case,  arising  out  of  the  constitution  of  a  deed 
of  settlement,  is  sent  from  a  court  of  equity  to  a 
coort  of  law,  the  deed  ought  to  form  a  part  of  the 
case,  to  enable  a  court  of  law  to  give  a  correct  judg- 
ment.   Lansdowne  v.  LansdoumCf  t  Bligb,  87. 

If  a  special  case  be  reserved,  that  case  is  evidence 
of  the  facts  therein  stated,  if  it  be  signed  by  the 
counsel  on  each  side.  Van  Wart  v.  WoUcy,  1  R.  & 
Bl  4.  [Abbott] 

Digest,  1842—1898. 


(A)  Bill  for,  wrerb  sustainable. 

[See  Injunction.  Atwood  v.  Braham,  t  Ross.  186» 
and  Stevens  v.  Guppy,  6  Law  J.  ChanCi  lo4,  s«  o. 
3  Russ.  171.] 

Tbe  Court  will  not  interfere  in  cases  of  specifio 
performance,  unless  it  can  give  complete,  and  not 
merely  a  partial  relief.  Agar  v.  Maekiew,  4  Law 
J.  Chanc.  16,  s.  o.  2  S.  &  S.  418. 

Courts  of  equity  cannot  decree  the  performance 
of  one  part  of  an  agreement,  leaving  the  other  parts 
unperformed.     Wood  v.  Rowe,  2  Bligh,  595. 

Quare — Can  a  court  of  equity  decree  tbe  perfor* 
mance  of  a  written  agreement,  where  tbe  bill  states 
l^at  the  written  agreement  was  subsequently  varied 
by  parol,  and  prays,  in  the  alternative,  either  that 
the  agreement,  with  these  variations,  may  be  exe- 
cuted, or  that  it  may  be  executed  as  it  stands  in 
writing  1  Wright  v.  Howard,  1  Law  J.  Cbanc.  94. 
[See  Robinson  v.  Paee,  S  Russ.  114,  post  491.] 

If  a  contract  is  improvidoDtly  entered  into  by 
ignorant  persons,  the  Court  will  not  decree  a  speoifio 
performanoe.    Martin  v.  Mitchell,  t  J.  &  W.  413. 

To  sustain  a  bill  for  a  specifio  performance,  a 
good  title  must  be  shewn  before  the  commencement 
of  the  suit    Lewin  v.  Guest,  1  Russ.  325. 

In  decreeing  a  specific  performance,  a  court  of 
equity  exercises  a  discretion,  and  will  not  exert  its 
authority  for  that  purpose,  if,  by  so  doing,  injustice 
will  be  done.    Powell  v.  Lloyd,  2  Y.  &  J.  372. 

The  Court  will  not  decree  a  specific  performsnce 
where  false  representations  were  made  at  the  sale. 
Beaumont  ▼•  Dukes,  1  Jac.  422. 

A  bill  for  a  specific  performance  against  a  pur- 
chaser cannot  be  entertained,  unless  the  vendor  has 
furnished  him  with  title  deeds,  or  has  given  a  legal 
covenant  for  their  production.  Barclay  v.  Raine,  1 
S.  &  S.  449. 

A  specific  performance,  at  tbe  instance  of  a  pur- 
chaser of  his  reversionary  interest  from  an  expeoUnt 
heir,  will  not  be  decreed  in  the  absence  of  an  ade- 
quacy of  consideration.    Ryle  v.  Swindells,  M'CleL 

519. 

A,  being  indebted  to  B,  enters  into  a  written 
agreement,  that  B  may  at  any  time  while  the 
money  due  to  him  remains  unpaid,  become  the  pur- 
chaser, for  450/.,  of  a  house  belonging  to  A,  and 
that  the  money  due  to  B  from  the  latter  shidi  be 
part  payment  of  the  price:  this  is  a  contract  of 
sale,  and  not  a  mortgage  to  secure  the  debt ;  and 
B,  having  duly  declared  bis  option  to  become  a 
purchaser,  is  entitled  to  have  tbe  agreement  speci- 
fically performed.  Running  v.  Bunning,  1  Law  J. 
Chanc.  56. 

A  demises  a  house  to  B  for  a  term  of  years  at  a 
certain  rent;  and  the  lease  contains  a  proviso  tbat 
B  shall,  at  any  time  during  the  term,  be  enabled, 
upon  giving  a  certain  notice,  to  purchase  the  house 
at  a  price  to  be  fixed  by  two  surveyors  to  be  nsmed, 
the  one  by  A,  and  tbe  other  by  B,  his  executors, 
administrators,  or  assigns ;  A  sells  his  reversion  to 
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C,  wbo  hays  it  with  notice  of  (be  proriso,  and  the 
lessee  ^ives  notice  to  C,  that  he  is  ready  to  purchase 
according  to  the  proviso,  and  names  a  sarveyor ;  C, 
however,  refuses  to  sell,  or  to  name  a  surveyor  on 
his  part:  Held,  that  B  cannot  maintain  a  bill  against 
C  for  the  specific  performance  of  the  agreement  in 
the  proviso.  Agar  v.  Macklin,  4  Law  J.  Chanc.  16, 
s.c.  2S.  &S.418. 

A  purchases  certain  debts  proved  against  a  bank* 
nipt  estate,  and  then  contracts  with  B  to  sell  them 
to  him  at  a  fixed  price :  Held,  that  this  is  a  con- 
tract of  which  a  court  of  equity  will  decree  a  specific 
performance.  AdderUy  v.  Dixon,  2  Law  J,  Chanc. 
102,  s.  0.  1  S.  &  S.  607. 

A  specific  performance  of  an  agreement  to  baild 
houses,  not  under  the  third  or  fourth  rate,  was  de- 
creed generally,  although  the  plaintiff  bad  built  a 
brewhouse  on  part  of  the  land  specified  in  the  agree- 
ment, and  which  building  had  injured  the  lessor'a 
property.  Gordon  ▼.  Smart,  1  Law  J.  Cbanc.  56, 
8.  c.  1  S.  &  S.  66, 

If  a  lessor  delays  making  out  a  title,  and  girinp 
up  possession  on  the  day  specified  in  the  ag;reement, 
the  Court  will  not  entertain  a  bill  for  a  specific  per- 
formance against  the  party  who  undertook  to  accept 
the  lease.     Parkor  v.  Frith,  1  S.  &  S.  199,  n. 

If  a  bill  for  a  specific  performance  of  a  purchase 
of  government  stock  prays  a  delivery  of  the  certifi- 
cates, which  would  constitute  the  plaintiff  the  pro- 
prietor of  tbe  stock,  it  will  hold  in  equity.  DoUtH 
V.  Boihsehild,  1  &  &  S,  590. 

The  specific  performance  of  an  agreement,  to 
purchase  an  annuity  cbareed  upon  stock  in  tbe  pub- 
He  funds,  will  be  enforced.  Withy  t.  CottU,  1  Law 
J.  Chanc.  5,  s.  c.  1  S.  &  &  174. 

Stntble,  That  a  specific  performance  cannot  be  en- 
forced against  husband  and  wife,  who  have  a 
joint  power  of  appointment  by  deed  over  the  wife'i 
estate,  notwithstanding  an  agreement  in  writing  to 
dispose  of  it.     Martin  ▼.  MitehoU,  2  J.  &  W.  425k 

Bill  for  speoifio  performance  diamissed  with  coats, 
where  the  agreement  had  been  procured  by  tbe 
plaintiff  under  circumstances  of  g^eat  suspicion. 

A,  B  and  C,  being  jointly  interested  in  certain 
property,  Kl  contracts  with  B  to  Uke  a  lease  of  the 
wbole  of  it :  and  tbe  oontract  expresses  that  B  is  to 
be  bound  by  tbe  contract,  only  so  far  as  it  is  to  be 
performed  by  bim ;  bat  that  A  is  to  be  answerable 
to  B,  even  for  what  is  to  be  done  by  C  :  Held, 

That  B  will  not  be  precluded  from  enforcinzi  the 
contract  against  A,  by  the  circumstance  that  C  has 
Uken  proceedings  in  a  Court  of  Equity,  which  de- 
prive A  of  that  possession  and  enjoyment  of  tbe 
property,  the  subieot  of  tbe  contract,  which  it  was 
the  purpose  of  tbe  contract  to  give  him :  nor  by 
the  cireumstance  that  B,  A  having  declared 
his  resolution  not  to  perform  the  agreement,  has 
supported  C  in  some  of  tbe  applications  which 
he  has  made,  tending  to  interfere  with  A*s  enjoy- 
ment and  possession  of  the  property. v.  Orden, 

5  Law  J.  Chanc.  104.  * 

It  is  no  defence  to  a  bill  for  specific  performance, 
that  tbe  plaintiff  has  made  inaccurate  representations 
with  respect  to  the  property  which  was  the  subject 
of  the  contract,  when  those  representations  proceeded 
upon,  and  had  reference  to  sources  of  information, 
which  were  open  to  all  parties,  and  which  would 
nave  enabled  them  to  detect  the  alleged  inaccuracies. 


Harrit  t.  KembU,  5  Law  J.  Chanc.  131,  a.  c  1  Sia. 
111. 

A  penon  who  makes  a  contract  as  tniilN  far 
others,  cannot  sustain  a  suit  for  specifie  perfonnBeak 
without  joining  them  along  with  bin.  If  hisestaii 
quo  tnat  are  the  members  of  a  numeroos  ooopaj; 
some  of  them,  suing  on  behalf  of  tbemselveittdill 
tbe  other  members,  ought  to  join  with  Man  co- 
plaintiffs.    Anon,  3  Law  J.  Chanc.  99. 

A  bill  for  tbe  specific  performance  of  as  agreeMst 
for  a  lease,  entered  into  by  the  tmsteesofaitm- 
rous  company,  cannot  be  sustained,  ual«a8  ill  tfa» 
members  join.     Douglat  v.  Hor^all,  2  S.  &&  18i 

Therefore,  a  bill  by  three  monbeia  of  t  titdi^ 
company,  against  one  of  the  committee  appoiatad 
for  its  management,  is  unavailable,  sinoe  itongbtto 
have  been  by  all  the  partners  as  well  astbeolbs 
members  of  the  committee.  Baldwin  v.  InnM, 
2  S.  &  S.  18. 

If  a  person,  not  originally  a  party  to  an  agrcwMit, 
acts  under  it,  and  profeMOs  to  render  aeeooti 
and  make  paymentf  according  to  its  proviauni,  i 
bill  for  tbe  performance  of  it  may  be  maistaiaid 
against  him,  even  though  tbe  original  ognoamt 
stipulated  that  it  was  not  to  extend  to  create  nr 
demand  against  bim.  CoekoU  v.  Whiting,  Sh^i* 
Cbanc.  6. 

A  court  of  equity  will  enforce  the  specik  pa* 
fonnance  of  a  contract,  though  made  with  a  pliiiflf 
who  represented  himself  as  acting  for  aaodia  po- 
son,  if  there  is  no  proof  that  that  nusrepreseatitioi 
was  a  fraud  upon  or  did  an  injury  to  the  defaadtft 
Felbwes  v.  Lord  Gun^yr,  5  Law  J.  Chanc  45,  s.c 
1  Sim.  63. 

Articles  of  agreement  are  executed  befena  At 
crew  of  a  vessel,  of  the  one  part,  snd  the  eapUBiflf 
the  oth^r  part,  containing  a  s&pulatioa,  tint  ifai 
seamen  are  not  to  have  any  demand  agaiait  tki 
owner  of  the  ship :  tbe  owner  R^bseqoeatly  kU 
under  the  agreement,  and,  in  pursuance  of  it,  aitai 
payment  to  the  seamen  out  of  the  proceeds  of  tk* 
cargo  :  Held,  that  the  owner,  by  such  ooDdoct,b^ 
comes  a  party  to  the  agreement,  and  that  a  bill  fe 
the  performance  of  the  agreement  may  bemiiotuaai 
against  him.  Goiting  ▼.  Smith,  3  Law  J.ChsacS. 

Where  a  notice  was  given  by  the  vendor  tbit  i 
the  contract  was  not  completed  within  thetiaa,^ 
should  consider  its  not  being  completed  witbia  tit 
time  as  equivalent  to  a  refuni  to  petform  it,  bat  is 
neither  returned  nor  tendered  the  deposit  vbicb  bi 
had  received,  the  Court,  on  a  bill  by  tbe  piacbneri 
decreed  a  specific  performance.  Rtyntddi  v.  Ndm^ 
6  Mad.  18. 

The  vendor's  title  being  founded  on  tiie  deicnfl- 
tion  of  contingent  remainders,  in  no  answer  to  abil 
for  a  specific  performance.  Hatker  r.  SuttOM,  t  & 
&  S.  513. 

There  being  aparol  agreement  for  tbe  porebsiB  of 
a  farm  and  farm-bouse,  the  possession  <x  tba  bm 
by  the  purchaser  will  be  held  an  act  of  part-peffe- 
mance,  sufficient  to  authorise  the  Court  to  execau 
the  contract,  even  though  the  house  should  ban 
been  occupied  adversely  to  him. 

Great  delay  in  tbe  completion  of  a  contract  isio 
defence  to  a  purchaser  who  has  himself  been  acotf- 
sory  to  that  delay. 

Where  a  contract  of  purchase  is  made,  and  dabf 
is  occasioned  by  the  purchaser,  and  doling  that  debj 
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tlie  lefral  estate  descendB  to  an  infiint  beir,  tbe  pnr- 
chaeer  cannot  arail  himself  of  that  diffioultj  in  the 
title  to  protect  himaelf  from  apecifie  perfonnance. 

Qucrt,  Whether  the  deeeent  of  the  legal  eattte  to 
an  mfcttt  heir,  after  the  oontraet,  will  prerent  the 
Coort  from  deereeiag  apecifie  performance,  where 
tbaie  has  been  no  improper  dehff  on  the  part  of  the 
pnrebaaer.  King  r.  TumgTf  3  Law  J.  Chaneu  58. 

Twoyeaia  amr  tbe  defendant  bad  giTen  notice  of 
bia  iatcntioa  not  to  perform  a  contract  for  e  lease, 
en  tbe  ground  that  the  plaintif'  bad  not  fuliilled  his 
part, tbepiaintilf  filed  m  biUfor  a  specific  performance, 
tet  tbe  Cent  dismissed  it.  Heapy  r,  HiU,  f  8.  & 
S.t9. 

Upon  a  bOifbj  •  Tender,  prayisff  simply  specific 
Mrfermanea,  npoo  which  that  relief  cannot  begiren 
■  eosaeqnenee  of  tbe  plaintiff  not  being  able  to 
make  a  good  title,  an  account  of  rents  w^l  not  be 
dincted  against  tike  defendant,  who  entered  into 
poBWfSficn  nnder  tiie  contract,  llroogh  he  has  been 
line  years  in  oeeup«tion  of  the  prembies,  and  thoogfa 
be  fam  Mated  by  bis  mns«rer,  that  be  was  wilK^  to 
my  a  Mr  rent  during  bis  oooupstioB.  H^^iUmsis  r, 
Shn§i  3  Law  J.  Cbmac  157. 

Ppen  a  bill,  preying  tiie  psf  feiiance  of  sn  agieeM 
feint  diily  signed,  but  ofiering  to  the  defendant  the 
baacfit  of  certlSn  ▼uriatioiis  Contained  in  an  unsigned 
tttSMrandnm  of  a  subsequent  date,  die  Court  will 
decree  a  specific  performance  of  tbe  agreement  with 
Iboae  variations,  if  tbe  defendant  electa  to  take  ad- 
vaatage  (MTlbem ;  •»!  if  the  dei^dant  does  not  so 
aleot,  it  will  decree  a  specific  performanoe  of  the 
arigiaal  agreemelit*  Robtnmm  t.  Po^,  S  Husa.  114. 

(B)  Practice. 

A  bill  for  a  speeific  performance  should  not  be 
tditd  up  wfth  a  prayer  me  relief  against  other  per- 
sena  ebdming  an  interest  in  tbe  estate.  MoU  t» 
SmStk,  1  Jse.  494u 

Itt  a  sbitfor  a  Bp«eific  performance  of  a  contraet 
fiir  the  purchase  o€  freeboM  estates,  scTeral  large 
9U»  ofmoney  had  been  paid  on  account  by  the 
difeadattt  for  the  purchase-money ,  but  a  oonsiderable 
ssto  WIS  still  due  ;  he  died  when  the  cause  was  at 
xieae,  leaying  his  real  and  personal  property  to  bis 
ibildreo,  who  were  infents,  the  plaintiff  having  only 
flad  a  bill  against  the  executors :  It  was  held,  that 
■hboQgb  tbe  ^erisees  were  infents,  thev  were  ne- 
•isaai)  parties;  and  in  consequence  of  their  not 
being  brought  before  the  Court,  tbe  suit  was  sus- 
pended until  a  supplemental  bill  should  be  filed 
against  them  for  that  purpose.    Toumsend  ▼•  Cham- 
ptrHtwfte,  9  Price,  150. 

Demurrer  to  a  bill  for  mecific  performance, 
■Oaging  an  agreement  in  writing,  to  which,  as  set 
Main  the  billj  no  name  was  signed, but  not  alleging 
that  the  agreement  was  signed :  Held,  that  the 
Aemurrer  was  bad,  as  the  (^nrt  would  intend,  in 
bfour  of  the  bill  against  the  demurrer,  that  a  written 
igveenient  was  an  agreement  aigned.  Ritt  v.  /fo6- 
Ml,  f  Law  J.  Chanc.  86,  s.  c.  1  S.  &  S.  548. 

Where,  after  a  former  caus^  heard  for  a  specific 
Mrfimnanoe,  and  a  decree  made»  a  bill  in  tbe  nature 
fa  supplemental  bill  bad  been  filed,  and  afterwards 
iored  to  be  taken  off  the  file,  and  that  the  defen- 
dant might  be  at  liber^  to  present  a  petition  for  a 
B-bearing  :  Held,  let,  that  the  Court *could  not  on 
ration  diseoss  tho  merits  of  the  case,  or  consider 


any  objections  to  tbe  framing  of  the  bill,  which 
could  only  be  raised  by  demurrer.  And,2dly,  that 
the  party  was  precluded  from  a  re-hearing  by  tbe 
rule  of  November  1731,  requiring  the  application  to 
be  made  within  six  months  after  decree.  Bowyer  v. 
Bright,  13  Price,  316,  s.  o.  M*Clel.  347. 

Where  the  answer  to  a  bill  for  specific  performance 
raises  other  qoestions  besides  that  of  title,  tbe  Court 
win,  upon  the  plaintiff's  application,  look  into  the 
answer,  to  see  what  is  tbe  nature  and  weight  of  the 
objections  ;  and  if  it  finds  them  clearly  frivolous ,  it 
will  make  ihe  usual  order  for  a  reference  of  the  title. 
Where  a  life  annuity  is  tbe  subject  of  the  sale,  it  is 
not  a  clearly  frivolous  objection,  that  the  vendor 
could  not,  and  did  not,  complete  the  sale  at  the  time 
prescribed  by  the  agreement  Withey  v.  CottUf  1 
Law  J.  Chanc.  117,  s.  c.  1  S.  &  S.'174. 

A  decree  for  a  reference  of  title  on  a  bill  for  spe- 
cific peHbrmance,  should  contain  a  declaration  tnat 
the  contract  ought  to  be  specifically  performed. 
MoU  V.  Smith,  1  Jac.  495. 

If  on  a  bill  for  a  specific  performance,  any  other 
objection,  besides  the  question  of  title  is  raised  by 
the  answer,  the  order  of  reference  as  to  the  title 
cannot  be  made  upon  motion.  Gordon  v.  Ball,  1  S. 
h  a  178. 

Where,  on  a  bill  for  a  specific  performance,  the 
original  decree  directed  an  examination  of  title, — it 
was  holden,  that  the  Master  would  not  take  notice 
of  any  objection  unconnected  with  the  title.  Le- 
grand  v.  WkU^ad,  1  Russ.  309. 

On  a  bill  for  a  specific  performanSe,  tbe  pendency 
df  an  adverse  suit  is  no  ground  for  staying  a  report 
as  to  the  sofliciency  of  tbe  title.  Otbaldettm  v.  As' 
k§m,  1  Ross.  160* 

If  on  a  bill  for  a  specific  performance  by  the  ven- 
dor, a  good  titie  can  be  made  before  or  when  the 
cause  comes  on  upon  further  directions,  a  specific 
performance  will  be  decreed.  Patoa  v.  Rogers,  6 
Mad.  956» 


SPOLIATION. 

A  bill  was  filed  by  one  executrix  against  her  co- 
executrix,  charging  her  with  having  secretly  and 
improperly  possessed  herself  of  part  of  the  testator's 
property  during  his  lifetime  ;  the  defendant  by  her 
answer  denied  the  accusation,  and  insisted,  that  the 
spoliation  was  committed  by  the  plaintiff,  but  did 
not  file  a  cross  bill ;  if  an  issue  is  directed  to  try  the' 
fact,  tbe  issue  must  be — not  merely  whether  tbe 
defendant  possessed  herself  of  any  part  of  the  tes- 
tator's property  in  the  mnnner  alleged,  but  also, 
whether  the  plaintiff  possessed  herself  of  %ny  part 
of  it  in  like  manner.  Lancasttr  v.  Atkinton,  t  Russ. 
60. 


SPRING-GUNS. 

The  defendant,  for  the  protection  of  his  property, 
some  of  which  had  been  stolen,  aet  a  spring-gnu, 
without  notice,  in  a  walled  garden,  at  a  distance 
from  his  house :  the  plaintiff,  who  climbed  over  the 
wall  in  pursuit  of  a  stray  fowl,  having  been  shot : 
Held,  that  the  defendant  was  liable  in  damages 
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Bird  ▼.  HoUfrook,  6  Law  J.  C.P.  146,  8.  c.  4  Bing. 
6S8, 1.  o.  1  M.  &  P.  607. 


STABLE-KEEPER. 

In  an  action  for  injoring  a  horse  l«nt  on  hire,  if 
it  appear  that  the  animal  was  the  property  of  tbe 
plaintiff,  but  let  by  a  stable-keeper  to  the  defendant 
for  a  pecuniary  recompense,  the  plaintiff  is  not 
bound  to  prove  that  he  is  licensed  to  let  horses,  in 
the  absence  of  an  authority  on  tbe  subject  FForv 
T.JiMla,2C.&P.  351.  [Beet] 


STAGE-COACH  ACT. 

The  Court  quashed  a  conviction  on  the  stage- 
coach act,  which  directed  the  person  to  pay  6i,  and 
(blank)  shillings,  or  be  confined  until  it  was  paid, 
because  it  left  the  matter  in  doubt«  Rtx  ▼.  Paynt, 
4  D.  &  R.  79. 


STAKEHOLDER. 

[See  OAhimg,  Horse-race,  Wager.] 

If  a  race  be  advertised  to  take  place  under  certain 
conditions,  the  stakeholder  cannot  waive  any  of  the 
conditions,  without  the  consent  of  the  whole  of  the 
subseriben.  If  tbe  jphuntiff 's  hone  was  disqualified 
as  not  coming  within  the  deseription  of  horses  that 
were  to  run,  he  cannot  recover  back  bis  oiiginal 
share  of  the  stake,  if  he  was  aware  of  the  disqualifi- 
cation, and  was  guilty  of  a  misrepreeenUtioB:  VPc<- 
Ur  V.  DMkint,  2  C.  &  P.  618.  [Vaughan] 


STAMP. 


(A^  Affidavits. 

(B)  AORBBMSNTS. 

(Of  Appraisements. 

(D)  Apprenticeship,  Indentures  of. 

£)  Awards. 

F)  Bankers'  Drafts. 
(G)  Bills  of  Exchange  and  Promissory 

Notes. 
(H)  Deeds. 

I)  Receipts. 

K)  Surrenders. 
(L)  Time  of  Affixing. 


( 


(A)  Affidavits. 

On  a  replevin  bond,  taken  by  tbe  sheriff  under 
the  11th  Geo«  2,  c.  19,  a.  23,  the  following  memo- 
randum was  written:— <"W  G  maketh  oath  and 
saith,  that  the  Koods  and  chattela  mentioned  in  and 
referred  (o  by  this  bond,  are  of  tbe  full  value  of  491. 
16*.  and  no  more,  according  to  tbe  best  of  this  de- 
ponent's skill  and  judgment" :  Held,  that  an  affi- 
davit stamp  was  not  necessary.  Dunn  ▼.  Lnoe,  5 
Law  J.  C.F.  149,  a.  c  4  Bing.  19S. 


(B)  AOREEMEinS. 

Whsre  the  subject-matter  of  ta  BgrMSWDteonli 
of  a  limited  interest  in  that  which  is  oiore  tlmltt. 
in  value,  but  the  value  of  the  limited  iDteratdoe 
not  amount  to  fOL,  the  agnement  is  not  Uikhto 
•tamp-duty  under  the  55  Geo.  3,  c.  184.  Diti 
MargtM  T.  Atrnn,  6  Law  J.  K3.226. 

A  mere  acknowledgment,  which  diM  lot  Ind 
the  party  signing  it  to  do  any  man  tbnfaem 
otherwise  bound  to  do  by  law,  doemotnqaiia 
agreement  stamp.  Thus,  an  acknowledfrneatiBtkae 
wotdB-^"!  have  in  my  hsnds  three  Inlli,  'M 
amount  to  1!^/.  10«.  6d,,  whiehlhiTetogttfr 
counted,  or  return  on  demand,"  wtshaU  toi«|iin 
BO  stamp,  becauee  it  did  not  biad  tfaepotjto^ 
tbe  bills  discounted ;  and  the  law  mw  ospil 
him  to  return  them  on  demand. 

So,  an  acknowledgment  m  these  wotdt-"  I  km 
received  a  bill,  drawn  by  P  upon  H,  beniBg  wf 
indorsement  and  the  indonement  of  Sir  P  B,M 
I  hold,  as  jour  attorney,  to  receive  the  wtofaa 
the  respective  pwrtiee,  or  to  make  sooh  othar  iaa|i- 
ment  for  your  benefit  as  may  apfMtr  toBe,ii^ 
piofesdonal  capneity,  reasonable  sod  pnp«^^ 
field  to  require  no  stamp.  MalMt  v.  HtUrn,^ 
LawJ.K.B.  176,  8.c.7  B.&C.6S9,a«.lM-» 
R.  5J«,  s.  c.  3  C.  &  P.  98;  Lngdn  ?,  WHm,* 
Law  J.  K.B.  177,  s.  c  t  M.  &  R.  10.  _ 

Since  the  minutes  or  memonDdmaBofign*"' 
charged  by  the  stamp  acts  are  iastraneotibelim 
party  and  party,  a  note  of  a  pnrebue  ""^J^ 
broker  on  account  of  his  i»incipsl  o^^'J* 
done,  requires  no  stamp,  though  the  pqrehttii««Wi 
fOL  and  not  within  the  exemption  of  the  let  Je^a 
T.  POnr,  1  C.  &  P.  341.  [littledile] 

When  a  witness  deposed  that  theiettkddsift« 
a  lease  was  the  final  agnement  betive«iii«P|M 
for  one  of  whom  he  acted  as  agent,-;^*  ""lilllJ 
that  an  unstamped  memorandum,  writliii""»''j" 
by  himself,  but  not  signed  by  any  body,  ««»* 
missible  in  evidence,  as  a  meie  pfoH^"!! 
that  the  settled  draft  was  not  the  ia*l*i?^ 
between  the  parties.  Hswkhuf.Wvrh^^''^^ 
<i90,s.c5D.&R.  512.  ._^ 

Whena  paperia  oaedin  evidenoeof  n«K>^ 
directly,  it  must  be  stamped ;  but  where  n  o^ 
incidentally,  it  is  not  necessaiy  that  itigiMW 
stamped,  hence  it  ia  evidence  of  so  •cknorwy""" 
though  not  stamped.     WheUan  v.  MttAm  i  ^ 

"You  wiU  be  pleased  to  reoeirediefepiw* 
the  brig  GratUudM,  which  I  indoee.  wd  »»^ 
lodge  in  your  hands  as  a  security  for  ^.P^^ 
of  all  demands  and  chaiges  on  aooooat  of  ue  w> 
Teasel,  since  she  has  been  in  this  port,  and  ^^ 
hope  will  be  satisfiwtoiy  to  you,"  >».»•* '^JIJJ 
in  evidence,  in  an  action  by  tbe  writer  to  ^°^ 
posaession  of  the  register,  without  ao  "J**""^ 
stamp.  Ahowiv.  F«r,6Uw.T.K.B.I35,^•• 
M.  &  R.  167.  n.  Alt 

An  agnement,  that  A  wiU  sell  a  ship  to*^ , 
part  of  the  price  ahaU  be  secured  byB0^|^ 
a  ship;  that  A  wiU  procuw  tbesbiptobec6«rj 


on  a  Toy  age ;  that  the  earnings  on  the  w/f  a, 
be  paid  to  A,  as  part  of  the  price ;  •»<»,«*'.*i^ 
end  of  the  voyage  the  mortgage  »taU  cWe,  » 
agnement  for  and  nlating  tothesaleof  gQO<u>"" 
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raquirei  no  stamp.    Meering  t.  Duke,  6  Law  J« 
K:.B.  til,  a.  c.  9  M.  &  R.  If  r. 

The  qaestion  of  the  auffioiencj  or  iDsoflSeieiicy  of 
a  afampt  is  to  be  decided  by  the  legal  effect  of  the 
inatmrnent,  and  not  merely  the  legal  words  which 
jsaj  be  used  hy  the  partiea. 

Accordingly,  where  an  instmmentnotnnder  seal, 
used  worda  m  oonTejance  of  the  fee, — it  was  held 
to  be  an  agreement  only ;  and  to  be  properly  stamped 
as  an  agreement  Rtx  t.  RidgeweU,  5  Law  J.  M.C. 
67,a.o.6B.&C.  665. 

A  document  by  which  A  agrees  to  grant,  and  B 
to  take,  a  lease  or  certain  premises  for  a  certain  term, 
at  a  certain  yearly  rent,  is  to  be  considered  merely 
aa  an  agreement,  not  requiring  a  lease  stamp, 
althoogh  noleaae  be  prepared, and  B  occnpies  during 
the  whole  of  the  term  under  such  document,  and, 
paya  the  rent  apecified  iu  it.  PhilUpi  ▼•  Hartley, 
3  C.  &  P.  UU  [Best] 

Tha  alteration  of  an  agreement,  stipulating  to 
give  up  the  holding  and  occupation  of  a  farm,  by 
the  additiott  of  the  words  "  house  and  preiniaes, 
after  that  agreement  has  been  completed,  is  not  such 
aa  alteratios  as  will  render  the  affidng  of  a  new 
stamp  nacessaiy ;  boose  and  premises  being  in- 
cluded within  the  meaning  of  the  term  farm.  Doe 
d.  Watenr,  Hoyghtmt,  6  Law  J.  K.B.  86,  a.  c.  1 M. 
iilL  SOS. 

A  paper  containing  an  attornment,  and  stating 
that  tiie  person  attorning  is  to  hold  upon  terms  to 
be  afterwards  agreed  on,  requires  a  stamp  as  an 
agreement  stamp.  Comiek  v.  Searell,  6  Law  J. 
K.B.  256,  a.  c.  8  B.  &  C.  471. 

The  following  instrument  was  signed  by  a  broker, 
▼is*  "Received  of  the  defendant  SL  for  letting  a 
hooae  for  a  term  of  7  years,  the  defendant  to  take  tbe 
fiztarea  at  a  valuation  if  accepted  aa  tenant ;  if  not, 
then  the  Sl»  to  be  returned" :  Held,. that  sucb  instru* 
ment  required  a  atamp,  aa  the  nature  of  the  contract 
eoald  not  be  asoertaiaed  without  its  production  at 
the  trial.    WUk  r.  Hodgamt,  5  Law  J.  C.P.  55. 

An  affrsemeat,  properly  stamped,  coataioing 
worda  of  reference  to  another  instrument  for  some 
of  ita  pioriaions,  is  not  on  that  account  chargeable 
with  an  additional  stamp,  aa  if  those  proviaioos 
formed  part  of  tbe  agreement,  and  thus  increased 
the  number  of  words,  under  tbe  55  Geo.  5,  a  184, 
aabedde,  part  1,  title  '*  Agreement."  Attwood  v. 
Small,  6 Law  J.  K.B.  111,  a.  c.7  B«  &  C.  S90,s.  o. 
1  M.  &  R.  t46,  s.  a  3  C.  &  P.  308. 

'  It  is  not  settled,  whether  an  agreement  contained 
in  a  series  of  letters,  with  less  than  1080wofda, 
ahouJd  haye  a  1/.  t5s,  or  IL  stamp.  Parluni  ▼. 
M^mvia,  1  C.  &  P.  376.  [Abbott] 

Where  an  agreement  is  stamped  on  pajrment  of  a 
penal^,  the  receipt  for  the  penalty  indorsed  on  it 
ia  not  to  be  reckoned  in  counting  whether  tbe  agree- 
ment contains  1080  words,  although  without  such  a 
leeeipt  the  instrument  could  not  be  read. 

On  an  objection  that  an  agreement  contains  more 
than  1080  words,  and  therefore  a  K.  stamp  is  in* 
aofficient,  tbe  party  objecting  must  call  a  witness 
who  cap  positively  swear  to  tbe  exact  number  of 
words.  Bowring  r.  Stevens,  2  C.  &  P.  337.  [Abbott] 
In  counting  the  words  of  any  written  instrument, 
with  a  yiew  to  the  progressive  stamp-duty,  tbe 
fitfima  muat  be  tnmed/tn  counting,  into  the  number 
of  words  which  they  represent. 


And  where  an  iaatrument  gave  the  particulars,  in 
figures,  of  the  quantity  contained  in  several  closes  of 
land,  with  a  general  heading  of  "  A  R  P  "  to  repre- 
sent the  woras  "  Acres,  Roods,  Perches,"  as  ap- 
plicable to  each  close  :  It  was  held,  that,  in  count- 
ing, those  three  words  should  be  repeated  with 
reference  to  the  figures  of  each  close,  or  as  many  of 
the  words  as  would  be  necessary  in  reading,  if  there 
wereno  figures.  Dudley  v.  Robins,  6  Law  J.  K.B.  38. 

If,  when  a  written  agreement  is  put  in,  the  opposite 
party  object  that  it  contains  a  greater  number  of 
worda  than  the  stamp  is  proper  for,  and  call  a  wit- 
ness who  has  counted  the  words  in  the  counter- 
part ;  the  judge  will  direct  the  officer  of  the  court 
to  count  the  words  in  the  original.  Figures  are  to 
be  counted  as  words,  but  an  indorsement  on  the 
back,  and  a  page  of  the  particulars  of  sale,  containing 
mere  repetition  of  the  description  of  the  property, 
whiah  was  described  in  another  page  of  the  aame 
particulars,  are  not  to  be  counted.  Dudleys,  Robins, 
t  C.  &  P.  26.  [Tenterden] 

An  agreement  by  an  intended  purchaser  to  relin- 
quish to  a  third  person  the  benefit  of  his  contract 
with  the  vendor,  doea  not  require  an  ad  valorem 
stamp  on  the  amount  of  the  purchase  money.  Wil- 
mot  V.  WUkimon,  5  Law  J.  K.B.  196,  s.  c.  6  B.  & 
C.506. 

(C)  Appraisements. 

"  An  appraisoment,  though  in  effect  an  award,  need 
not  be  stamped  with  tbe  stamp  appropriated  to  the 
latter  instrument.    Perkins  v.  Potts,  %  Chit.  399* 

(D)  Apprenticeship.  Indentures  of. 

An  indenture  of  apprenticeahip,  whereby  a  per- 
son is  bound  to  twb  masters,  to  learn  two  different 
trades,  serving  one  for  a  part  of  the  time,  and  the 
other  for  the  remainder,  requirea  but  one  stamp. 
Rex  V.  Lmth,  6  Law  J.  M.C.  107,  a.  c  8  B.  &  C.  S47, 
8.  c.  f  M.  &  R.  273. 

(£)  Awards. 

An  award  of  commissioners  under  an  inclosure 
act  awarding  lands,  partly  in  exchange  for  other 
lands,  and  partly  for  a  sum  of  money,  need  not  have 
an  ad  valorem  atamp  for  the  money  [Art  of  tbe  con- 
sideration. Doe  d.  Lard  Stiffield  v.  Preston,  6  Law 
J.  K.B.  150,  a.  c.  7  B.  &  C.  39S. 

(F)  Bankers'  Drafts. 

A  cheque  drawn  at  the  place  of  residence  of  the 
drawer,  a  aingle  house,  must  be  dated  from  thence 
to  be  exempt  from  the  stamp-duty  under  55  Geo.  3, 
c.  184.     Waters  v.  Brogden,  1  Y.  &  J.  457. 

(G)  Bills  of  Exchange  and  Promissory  Notes. 
[See  Bill  of  Exchange  (L).] 

Neither  an  order  requiring  one  person  to  pay  to 
another  the  proceeds  of  a  shipment  of  twelve  bales 
of  goods,  value  about  2,0001.  nor  an  instrument  by 
the  former,  that  be  would  pay  over  the  net  proceeds 
of  the  said  bales,  value  as  per  invoice  1,640/.  re- 
quires the  stamp  affixed  to  bills  of  exchange.  Jones 
V.  Simpson,  %  Law  J.  K.B.  22,  s.  c.  2  B.  &  C,  318, 
8.  o.  3  D.  &  R.  545. 

Where  there  was  written  on  two  unstamped  slips 
of  paper,  "  I O  U  400/."  and  "  I  O  U  250/.,"  these 
memoranda  were  holden  to  be  neither  promissory 
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notes  Dorreeoipta,  and  tbereforowere  held  admisBible 
in  evidence,  witboat  beiei;  stasBped,  in  an  aedon 
of  assumpsit  for  moaej  lent.  CkUdir  t.  Buinois,  i 
D.  &  R.  N J>.C.  8.  [Abbott] 

(H)  Deeds. 

A  judgment  waa  assi|CBed,  in  tniat  to  pay  a  debt 
out  of  ibe  proceeds,  Tbe  Coart  beld,  that  a  judg- 
ment waa  not  properlj  within  the  Bseaning  <»f  55 
Geo.  3,  c  184,  ach.  part  1 ,  title  <*  ConreTanee,"  ao  as 
to  require  an  ed  i«(«mi  ataasp  on  tbe  aaasgnflsent, 
which  oo^bt  to  have  bome  tbe  •*•■?  of  a  eoanson 
deed.  II  mrrtn  ▼.  HeK«,  f  Law  J.  K.B.  8,  a.  c  t 
B.  &  C.  £81.  a.  cS  D.  &  R.  494w 

A  deed  of  asaignstient  to  trasteea  in  tmat  to  sell 
and  paj>  with  a  pnmarr  troat  to  pay  tbe  trasteea, 
and  then  to  disuttfr^pe  tbe  debt  owing  to  tbe  other 
ereditora,  with  a  reanlting  troat  aa  to  tbe  rseidue  to 
the  partiea  asaigning,  waa  held  not  to  requiie  an  ad 
mlmrtm  duty  within  tbe  55  Geo.  3,  c.  184^  acb.  p.  1, 
and,  therefore,  that  a  oomsson  deed-staap  was  aalli- 
cient  CmIm  ▼.  Ftrry,  6  B.  Mo.  188,  a.  e.  5  B.  & 
B.48* 

I'ba  «d  welsnai  dn^  iaonly  payable  on  tbeeoDai- 
daintionpaaalttgffomtbelsaaeelotbeleasor.  Bmmt 
T.  MiltAtll.  i  Law  J.  K.B.  f5,  a.  o.  t  B.  &  C.  18. 

An  ed  vetertai  stamp-dutr  is  requisite  on  tbe  as« 
aifnnmettt  of  a  mortgage,  if  an  additional  snm  be 
inaerted  thereia.  Jtf«rfta,rf<«.;  Bext«r,tM.;  Grubb, 
v^mtim,  6  Law  J.  C.P.  t4t,  a.  o:  5  Biag.  160. 

An  indenture  which  oovenanta  lor  the  perfbna- 
ance  or  tbe  Ibrbeaimnee  of  a  particular  act,  under  a 
m^rlsiu  peaaltv,  ia  not  cbarveable  with  tbe  ad  aa/e- 
•vm  K{\x\y  ou  the  aum  aeeured  aa  a  penalty,  but  only 
with  the  duty  of  II.  15s.  treated  aa  a  *'  bond  not 
otherwise  speciHcaUy  charged,'**  or  a  **  deed  not 
oth«»rwi«e  apeeilicslly  cbsrged,**  under  tbe  beada 
*«  lload  '*  and  **  Deed,"  by  the  55  Geo.  S,  o.  84. 
MemMsv ▼.6>miia»N»  t>  Law  J«  K.fi.  119,  a,  c  7  B« 

«;  (\  4(iA 

Au  asAignment,  In  eonaideration  of  money,  from 
oue  iMU-tuer  to  another,  of  bis  share  of  tbe  partner- 
sUip  pi^pertv  in  matlera  of  contract,  ia  not  aubject 
to  the  fid  iNi)««mi  duty.  BtUkir  r.  Sika,  5  Law  J« 
K.B.  93.  a.  c  6  B.  &  C.  f 54. 

11)0  common  indorsement,  pot  on  a  deed  of  ez« 
change  after  it  ia  folded  op,  ia  not  a  part  of  the  deed, 
or  a  matter  indorsed  thereon,  within  tbe  meaning  of 
the  Stamp  Act,  so  that  the  words  conUined  in  it 
should  be  reckoned  with  those  of  the  deed,  in  fixing 
the  amount  of  the  doty  to  be  paid.  Windtr  ▼. 
Fearon,  4  Law  J.  K.B.  37,  8.c.  4  B.&  C.  66S,  s.  o. 
7  D.  &  R.  185. 

An  agreement  under  seal  witboat  words  of  demise 
being  no  lesse,  requires  a  1/.  155.  ststnp  for  a  deed, 
*'  not  otherwise  charged,"  by  55  Geo.  3,  c.  184. 
Clayton  v.  Burtenthaw,  5  B.  &  C.  41,  s.  c.  7  D.  & 
R.  800.      \ 

(I)  Receipts. 

An  instrument  in  the  form  of  a  receipt,  used  for 
an  indirect  porpofo,  need  not  be  stamped.  Broakei 
V.  Daviet,  «  C.  &  P.  186.  [Best] 

Where  a  performer  gave  a  receipt "  in  satisfaction 
of  all  his  claims  for  the  last  season," — ^it  wssholden, 
not  to  require  the  atamp  of  a  receipt  in  full  of  all 
demands. 

A  receipt  for  522.  lOc,  although  it  redtea  the 


paymeat  of  a  prerious  lOOi.,  requires  onlys  \u6i. 
stamp.     Dibdin  ▼.  Mmtf ,  t  C.  &  P.  44.  [Abbsttl 

"I  O  U  400L'*  and  «  I  O  U  «50L, "  not  w. 
oeipts.     Chiider  y.  BotUnoU,  1  D.  &  R.  N.P.C.8. 

A  written  aoknowledgment  by  a  wrtj,  tint  m 
much  money  has  been  deposited  in  his  fasads,  im 
sot  require  a  stamp  under  48  Geo.  2,  c.  49,  aiii, 
therefore,  receivable  in  proof  of  a  denaad  agiiiE 
that  party,  although  no  atamp  be  afiied  to  it 

Thus,  the  Court  held  the  unstsmpsd  mssMnsABi 
"  Mr.  T.  haa  left  in  my  haada  SOOi,"  sigaed  t^ 
the  defendant,  waa  properly  reeeived  ia  srideoeei 
Toaifciiu  y.  AMy\  5  Law  J.  K.B.  S46,s.e.6B.& 
C.  541. 

S«mbl§ — An  account  atated  aaybegiTmiini* 
dence  without  being  ataa^ied.  N^nfisid  ?.  lbs,  1 
Law  J.  CJ*.  18,  a.  c  1  Bing.  134. 

(K)  SURREKDBRS. 

Where  A  and  B  enteied  into  an  agiesasnt,lto 
the  latter  should  giro  up  tbe  prinsipal  ftxt  oft  ftia 
to  tbe  former,  who  waa  to  buy  the  stock  dNms  H 
a  fair  yalaation,  and  A  waa  toooonpy  half  thsbaHi 
bslf  tbe  atabia,  tbe  bana,  fto.  and  la  dsfinrpw- 
aasaioa  of  tbe  aaaw  on  aspaoified  dajr:  Hild,tht 
it  operated  aa  a  aurrender  of  the  fani,  aad  itat- 
fore  required  aaunoDder^tamp  under  th653G«o>^ 
c.  184,  ach.  p.  1,  and  that  an  agrseoMot-smpM 
onraiUbk.  WiUimm  ▼.  Sawytr,  4  B.  Mo*  116. 
a.c3B.&B.70. 

(L)  Time  of  Affixing. 

An  inatramant  which  ia  liable  to  tltmf4ityi 
under  an  act  in  loree  at  tbe  (one  of  tbs  snestka, 
mar  be  legally  and  •ffiwtnally  atsmpsd  afbrvarii, 
under  n  aofaaaqoant  act,  on  paymeat  of  Ike  Mf 
which  ia  payable  by  law  at  tbe  tiaie  die  iiiir«Mi< 
ia  prsoeated  to  be  atwnped ;  pnmded,  IM,  tbtiwp 
aliuud  be  not  leaa  in  aasoant  than  thataM  aH 
pa^Ue  under  the  lanner  aet;  and,  tad,vMtffn- 
priated  on  tbe  faoa  of  it  lor  any  other  dmcrilitin  m 
uatruiaent    Kar  r.  Dmswi,  5  Law  J.  K3*rL 

Where  an  inatrummt  baa  been  siariped  hIm^ 
queat  to  tbe  esecution,  it  ia  admimible  is  f^nitf^i 
tfaongb  die  raoetpt  for  tbe  pMtity  has  beeo  ervani 
provided  it  be  proved  tbataocb  recapt  bad  bees  n* 
dorsad  on  it ;  and  it  ia  not  dtoeotial  to  pro^  vi 
coDomiaaioBem' aignatura  to  such  s  ndsi|ft.  Af^ 
carm'  Coai^aiiy  ▼.  FemffhoHgh,  f  C.  &  P«  <"* 
[Burrough]  ,    ^ 

A  atamp,  when  impoaed,  bsa  a  letroaetiveci^ 
so  aa  to  authoriae  acts  previously  done  oadff  tw 
instrument  in  queaiion.  ^^ 

But  this  rule  does  not  apply  to  oases,  a'HIi  i«{^ 
to  wbich  there  ia  a  poaitive  enactnMt,  tbit^ 
atamp  ahall  not  be  impoaed  after  tbe  iastmiBOt  M 
been  issued.    Anmu  5  Law  J.  K.B*  76. 


STATUTE. 

(A)  CONSTRUCTfOlf. 

(B)  Dispensation. 

(C)  Pleading. 


(A)  CoMSTftoonoN. 

To  arrivo  at  tbe  true  meaning  of  my  Pf^^ 
phrase  in  a  sutute,  that  paitleulir  pbrsi4  »n«  "^ 
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be  viewed  detached  from  it«  eontezt  in  the  statute ; 
it  is  to  be  riewed  in  connexion  with  its  whole  con- 
text ;  understanding  by  this,  as  well  tbe  "  title"  and 
"  preamble"  as  the  "  purview /'  or  enacting  part  of 
tlM  autute.    Br9tt  j.  JBrt<c,  S  Add.  210. 

Sfiect  of  practice  and  desuetude  in  the  eonslrao« 
taan  of  a  Sootch  statute.  Mac  DougaU  ▼•  Hogarth, 
SBIigh,41.    . 

Whether  a  custom  beginning  in  1760  can  abrogate 
OT  control  a  Scotch  Act  of  Parliament — quare. 
DiMgwall  ▼.  Gurdmer,  S  Bligh.  72, 

An  enacting  clause  in  a  statute,  which  interferes 
with  existing  rights,  must  be  construed  strictly ; 
bat  the  largest  sua  most  liberal  construction  wiU.  be 
giveii  to  an  exception  whish  prolsots  those  rightSb 
Thus,  where  a  statute  empowered  a  canal  company 
to  take  the  water  raised  from  mines  of  cosl»  &c., 
such  power  and  authority  not  to  extend,  except  where 
tlie  coal.  &o.  produced  by  the  mines,  should  be  con- 
Teyed  along  some  part  of  the  canal, — it  was  held^ 
that  these  words  applied  substantially  to  the  whoU 
produce ;  and  that  the  company  had  not  the  power 
m  respect  of  a  mine,  about  a  tAird  of  the  produce  of 
which  was  couTeyed  along  a  part  of  the  canal. 
Fii»h  y,  th§  Prtpritton  of  th§  Birmiiiigham  Canal,  5 
Xaw  J.  K.B.  17. 

A  statute  which  imposes  a  tax  or  duty  must  be 
dear  and  express ;  and  any  ambiguity  will  entitle 
the  aabject  to  be  exempt  from  the  tax  or.  duty. 

Accordingly,  where  an  act  of  parliament  imposed 
rates  of  wharfage  in  respect  of  goods  "  landed  or 
dSsoluaged  upon"  the  wharf,  and  directed  the  rates 
to  be  uie  same  as  those  which  were  peyable  for 
goods  "  loaded  or  disobaiged  upon  "  whar6  in  the 
port  of  London,  Uie  Court  refused  to  understand  the 
latter  expression,  as  meaning  discharged  "  from" ; 
which  meaoiog,  if  given,  would  have  rendered  the 
goods  in  queation  liable  to  a  higher  rate  of  duty. 
Tha  HuU  Docfc  Company  v.  La  Maroke,  6  Law  J. 
K.B.  S16,  s.  0.  8  B.  &  C.  48,  s.  c.  «  M.  &  R.  107. 
A  statute  contained  a  clause  exemptiur  certain 
ships  from  the  payment  of  duties,  "  more  then  once 
for  tbe  same  voyage,  but  out  and  home,  notwith- 
standing audi  ahip  or  vessel  might  go  out  and  return 
with  a  loading  of  goods  or  merohandises:"  Held, 
that  where  a  vessel  having  cleared  out  of  port  at 
Hull  with  a  cargo  of  ffoods  for  Mogadore»  on  the 
ooaat  of  Africa,  which  she  disobarged,  and  then  took 
m  another  cargo  for  London,  and  discharged  i  the 
aaAe  at  London,  and  took  in  a  cargo  for  Hull,  with 
which  she  arrived  at  Hull,  this  constituted  two  disp* 
ttnet  voyages,  and  that  the  vessel  was  not  within 
the  exemption.  The  HiM  Dock  Company  v.  ifua* 
ttii|r|im,f  Chit.  597. 

An  act  of  pariiament  whieh  givea  persons  autho- 
rity to  repair  and  cleanse  a  navigable  river,  does 
not  empower  them  to  make  a  passage  to  a  new  wharf 
911  the  river.    Parihariehe  v.  Matan,  8  Chit  658. 

Bj,  50  Geo.  3,  o.  58,  it  is  enscted,  that  the  com- 
naissioners  for  the  improvement  of  Brighton,  might 
make  an  order  to  receive  a  duty,  not  exceeding  the 
sum  of  three  shillings,  for  every  chaldron  of  sea 
coal,  culm,  or  other  coal,  brought  or  delivered  within 
the  limits  of  tbe  town :  The  Court  held,  that  as 
order  made  to  take  efiect  from  a  preceding  day  was 
not  bad  in  Colo,  and  that  the  duty  attached  on  every 
dialdfOB  of  coal,  although  it  was  brought  into  ihe 
town  in  quantities  of  less  than  a  chahhon  at  a  time. 


MUU  V.  Funnell,  t  Law  J.  K.B.  190,  s.  c.  8  B.  & 
C.  899,.B.  c.  4  D.  &  R.  561. 

Where  an  act  of  parliament  appears  to  be  tbe 
compact  between  the  public  on  tbe  one  band  and  an 
individual  on  the  other;  and  the  agreement  is,  that 
in  return  for  certain  advantages  to  be  afforded  by 
him  to  the  public,  be  is  to  have  a  certain  privilege, 
he  will  be  allowed  to  retain  that  privilege,  if  he 
substantially  and  bond  Jide,  though  not  literally, 
perform  his  part  of  the  compact ;  and  although,  ac- 
cording to  tbe  strict  and  literal  terms  of  tbe  act,  he 
would  have  forfeited  the  privilege. 

By  a  local  act  of  parliament,  and  a  lease  made  in 
pursuance  thereof,  A  grants  to  B  lands,  with  liberty 
to  lay  waggon-ways  for  the  carriage  of  coals,  for  the 
term  of  60  y eara,  and  such  further  term  as  B,  his 
executors,  &o.  should  work  certain  coal  mines ;  pro- 
viso (both  in  the  act  and  the  lease,)  that  if  B  cease 
to  work  the  mines,  or  fail  in  anv  one  year  to  carnr 
a  certain  quantity  of  coals  to  a  aepoeitory  called  C, 
A  may  re-enter.  By  a  subsequent  act  the  quantity 
to  be  carried  is  increased  ;  proviso,  that  if  B  do  not 
yearly  carry  such  increasea  quantity  to  C,  "or  to 
some  other  place  near  thereto,  to  be  used  as  a  depo- 
sitorv  for  coals  instead  thereof,"  A  may  re-enter. 
By  the  last  proviso,  the  first  is  virtually  repealed  ; 
and  B  carrying  the  increased  quantity  to  a  deposi- 
toiy  near  to  C,  is  excused  from  carrying  coals  to  C. 
Doo  d.  Bywater  v.  Brandling,  6  Law  J.  K.B.  168, 
s.  0.  7  B.  &«C.  643,  s.  c.  1  M.  &  R.  600. 

A  wster-work  company  were  empowered,  by  act 
of  parliament,  to  make,  &c.,  water- works,  &o.,  to  dig 
and  break  up  the  soil,  &c.,  of  any  of  the  roads, 
highways,  footways^  commons,  streets,  lanes,  alleys, 
passages,  and  public  places,  within,  adjacent,  and 
near  unto,  tbe  parishes  to  be  supplied  with  water ; 
and  to  sink  and  lay  pipes,  &c. ;  and,  by  a  subsequent 
clause,  it  waa  providwl  that  the  company  should  not 
enter  upon  the  private  lands  and  grounds  of  any 
person  without  the  consent  of  the  owner,  &c. :  Held, 
that  a  footway  across  a  field  was  not  within  the 
meaning  of  the  aet  Scales  v.  Pickering,  6  Law  J, 
C.P.  53,  s.  c  4  Bing.  448,  s.c.  1  M.  &  P.  195. 

Under  an  act  of  pariiament  for  making  docks,  the 
value  or  compensation  for  property  taken  for  the 
purposes  of  tne  act  was  directed,  in  certain  cases, 
to  be  paid  into  the  Bank,  in  the  name  of  the  Ac- 
countant General,  and  to  be  laid  out  in  bank  annui- 
ties ;  and  until  such  bank  annuities  should  be  sold, 
and  the  produce  invested  in  other  hereditaments, 
the  dividends  were  to  be  paid  to  the  person  or  per- 
sons who  would  be  entitled  to  the  rents  and  profits 
of  the  hereditaments  if  unsold.    The  act  also  di- 
rected, that  the  Court,  on  the  application  of  any 
person  or  persons  making  claim  to  the  money  award- 
ed as  a  compensation,  by  motion  or  petition,  should, 
in  a  summary  way  of  proceeding,  or  otherwise, 
order  the  sante  to  be  laid  odt  and  invested  in  the 
funds,  or  distribution  thereof,  or  payment  of  the 
dividends,  according  to  the  estates,  title,  or  interest 
of  the  person  making  claim  thereto.  On  the  pJBtition 
of  an  annuitant,  whose  annuity  was  charged  on  the 
property^  with  powers  of  distress  and  entry,  and 
further  secured  by  a  term,  for  payment  of  his  annuity 
and  the  errears  thereof  out  of  a  fund  brought  into 
court  under  the  act — the  Court  held,  that  it  had  no 
authority  to  proceed  in  a  summary  way  on  tlie  peti- 
tion of  an  incumbrancer,  but  only  at  the  instance  of 


49« 


STATUTE— (Dispeiisatiow—Pleadimo).— STEWARD.— STOCK. 


the  persons  who  would  hare  been  entitled  to  the 
rents  if  the  property  had  been  unsold ;  and  dis- 
missed the  petition.  In  rt  St.  Katherin$  Dock  Cam' 
puny,  ex  partt  Back,  t  Y.  &  J.  386. 

It  is  bj  no  means  unusual  in  construing  a  reme- 
dial statute,  to  extend  the  enacting  words  beyond 
their  natural  import  and  effect,  in  order  to  include 
cases  within  the  same  mischief. 

The  recitals  in  the  disabling  statute  do  not  limit 
the  force  of  the  subsequent  enactment  to  cases  in 
which  the  mischief  by  the  alienation  is  done  to  the 
personal  interest  of  the  successor  of  the  -  alienor ; 
for  it  is  evident  from  the  enactment  that  the  legisla- 
ture intended  to  apply  the  prohibition  to  the  case  of 
persons  who  were  seised  either  as  mere  trustees,  or 
in  a  great  measure  as  trustees,  and  among  other 
persons  to  the  master  or  guardian  of  an  hospital. 
Dean  and  Chapter  of  York  y,  MiddUborough,  %  Y.  & 
J.  196. 

Where  the  word  "inhabitant"  and  the  word 
'*  occupier"  occur  in  an  act  of  parliament,  in  ssTeral 
clauses,  the  presumption  will  be,  that  they  are  used 
for  the  purpose  of  dutinguishing  one  from  the  other; 
though  this  presumption  must  be  governed  by  the 
object  which  the  legislature  appears  to  hare  had  in 
yiew. 

Accordingly,  where  an  act  of  parliament  imposed 
certain  rates  upon  all  who  "  inhabited  "  or  "  occu- 
pied" ;  and  afterwards  provided  that  the  names  and 
places  of  **  sbode"  of  a  competent  number  of  "  sub- 
stantial inhabitants"  should  be  returned,  and  collec- 
tors of  the  rate  should  be  appointed  from  that  num- 
ber,— it  was  held,  that  the  last  expression  applied 
only  to  resident  inhabitants ;  and  that  a  person  who 
was  not  resident,  though  liable  to  be  rated  as  an 
occupier,  was  not  compellable  to  serve  as  a  collector. 
Donne  v.  Martyr,  6  Law  J.  K.B.  946,  s.  c  8  B.  & 
C.  62,  B.  c.  2  M.  &  R.  98. 

A  private  act  provided  that  the  attorney's  bill  of 
costs  for  procuring  it,  should  be  psid  out  of  oertain 
tolU  to  be  levied  under  the  act :  Held,  that,  before 
he  could  recover,  he  must  shew  that  sufficient  tolls 
had  been  collected  to  pay  him.  Andrew  v.  Daily, 
6  Law  J.  C.P.  117,  B.  c.  4  Bing.  566,  s.  o.  1  M.  & 
P.  490. 

Where,  by  act  of  parliament,  the  churchwardens 
and  overseers,  with  the  governors  and  guardians  of 
the  poor,  were  empowered,  at  a  public  meeting  to 
be  held  for  that  purpose,  to  contract  with  persons  for 
supplying  the  workhouse  with  necessaries :  It  was 
hplden,  that  the  plaintiff,  who  bad  contracted  with 
four  governors  and' directors  only,  might  sue  them 
without  joining  the  churchwardens  snd  overseen 
and  the  other  directors.  Lambert  v.  Knott,  6D,Bt 
R.  123. 

The  unloading  ballast  into  a  hopper,  with  intent 
to  carry  it  out  to  sea,  is  an  bffence  against  the  ex- 
press provision  of  19  Geo.  2,  c.  22,  which  says, 
"  tliat  it  shall  not  be  discharged  but  only  upon  land." 
BruekMianky.  Smith,  2  Ken.  358,  s.  c.  2  Burr.  656. 

(B)  Dispensation. 

The  Crown  may,  by  a  perpetual  dispensation  of  a 
statute,  found  an  ussge  dissimilar  to  that  directed 
by  the  statute. 

The  dispensation  of  a  college  ststute  may  be  pre- 
sumed. Case  of  Queen* t  College,  Cambridge,  1  Jac. 
35. 


(C)  Plbadixo. 

A  defence  under  the  statute  of  equity  nust  Is 
pleaded  as  such.     Rex  v.  Peto,  1  Y.  &  J.  37. 

Where  the  enacting  clause  of  a  statote  giwi 
power  to  do  certain  acts,  "  except  in  the  phoi 
hereinafter  mentioned,"  the  party  claiouog  osda 
such  power  need  not  negative  the  exceptions.  Wvi 
V.  Bird,  2  Chit  582. 


STEWARD. 

Where  papers  are  deKvered  to  a  solicitor  is  tfas 
character  of  a  steward,  lie  has  no  lien  on  thok 
Champemoun  t.  Scott,  6  Mad.  93b 

A  steward  duly  subpoenaed,  may  be  examined  h 
a  witness,  to  prove  the  contents  of  a  doeomsotte- 
long^ng  to  his  employer.  Falmouth  v.  Men,  11 
Price,  455. 


STOCK. 


If  a  purchaser  agrees  to  pay,  on  a  speeified  dif, 
for  an  estate  at  three  per  cent,  consols,  tikes  it< 
given  value,  but,  in  consequence  of  interraaisg  fif* 
Acuities,  the  purchase  cannot  be  completed  oa  ihit 
day,  and  he  continues  to  hold  the  stock ;  he  boUi 
it  ss  a  trustee  for  the  vendor,  and,  when  the  per* 
chase  is  completed,  must  pay  by  a  transferor^ 
stock  at  a  value  fixed,  unless  the  vendor  deaind  faiB 
distinctly  to  conrert  it  into  money,  so  as  to  btft 
thrown  the  risk  of  keeping  it  unsold  upon  the  pB^ 
chaser.  Puddieombe  v.  Byiheiea,  1  Lsir  J.  Ouec 
186. 

Where  a  bill  had  been  filed  to  restrain  the  tmiier 
of  stock,  and  the  Bank  having  had  notice  of  the  Ull» 
refused  to  allow  the  transfer,  although  no  isjaBcUoa 
had  been  obtained,  it  was  ordered  that  the  truih 
should  be  permitted  on  a  oertain  day,  unlesi  as  »> 
junction  was  obtained  by  the  plaintiff  in  the  BiV* 
time.     Rose  t.  Sherer,  6  Mad.  1. 

The  costs  of  a  petition  under  the  56  Geo.  3,  e>  ^> 
to  re-transfer  stock  transferred  to  the  Sinkiag  Fond 
as  unclaimed,  are  to  be  paid  out  of  such  stod.  & 
parte  Martin,  1  Jac  5.5. 

Under  the  56  Geo.  3,  c.  60,  the  Coort,  gp» 
petition,  will  order  stock,  which  hsa  been  trassfinrM 
to  the  Sinking  Fund,  to  be  re- transferred  to  the  peti- 
tioners where  their  title  is  clear,  without  reftrrisg 
to  the  Master  for  him  to  ascertain  who  is  beneSdi&f 
entitled  to  the  stock.  Ex  parU  Nicholl,  1  Tan.  119. 


STOLEN  GOODS. 

The  3  Geo.  4,  c.  24,  seems  so  inaoourstely  ftiMd 
that  no  conviction  can  take  place  upon  it ;— tbereftre 
a  receiTor  of  stolen  securities  for  money  ii  Mt 
punishable  by  that  statote  as  an  accesuiy  to  the 
felony.     Rax  r.  King,  2  C.  &  P.  412.  [Part] 

Proof  that  stolen  goods  were  found  in  the  pn- 
soner's  possession  sixteen  months  sfter  the  theft,  will 
entitle  him  to  an  acquittal  without  any  defeaoe. 
Rex  V. ,  2  C.  &  P.  459.  [Bayley] 

The  4  Geo.  1,  c.  11,  applies  to  a  case  where  the 
prisoner  took  money  under  pretence  of  helping  the 
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protecutor  to  the  goods  itoleD  from  bim,  thoagb  the 
prisoDer  bad  no  acquaintance  with  the  felon,  and 
did  not  pretend  that  be  bad,  and  though  be  bad  no 
pofver  to  apprehend  the  felon,  nor  to  restore  the 
goods.    Bex  T.  LedbitUr,  1  R.  &  M.  C.C.R.  76. 


STOPPAGE  IN  TRANSITU. 


! 


A)    WhBSB  ALLOWED. 

B)  Where  NOT. 


(A)  Where  ALLOWED. 


Where  A  and  B  bad  mutoallj  shipped  goods  to 
eieh 'other,  and  A  refused  to  accept  bills  on  account 
of  a  shipment,  and  became  insolvent, — itwasbolden, 
that  B  might  stop  such  shipment  in  tranntu,  without 
wtitiDg  until  tbe  mutual  accounts  were  adjusted. 
Wotd  w,  Jona,  7  D.  &  R.  126. 

Tbe  circumstance  of  tbe  packer  of  goods  being 
also  the  agent  of  tbe  purchaser,  does  not  abridge 
the  right  of  tbQ  Tender  to  atop  the  goods  in  trantitu, 
CcaUt  T.  RaiUon,  5  Law  J.  K.B.  209,  s.  c  6  B.  & 
C  4zS« 

Tlie  mere  indorsement  of  a  bill  of  lading  by  the 
Trader  of  goods,  to  a  third  person,  though  without 
▼alue  by  such  indorsee,  will  be  sufficient  title  to 
gueh  indorsee  to  stop  goods  in  tramitu,  and  to 
maintain  trover  on  refusal  of  tbe  carrier  or  whar- 
finger to  deliver.  Moritatt  t.  Gray,  S  Law  J.  C.P^ 
26l,t.c.SBiDg.260. 

The  consignor  of  goods  i>  not  divested  of  bis  right 
to  stop  t»  transitu,  though  tbe  consignee  has  deli- 
vered over  to  a  third  person  tbe  shipping  note  of 
such  goods,  and  an  order  to  the  Wharfinger  to  deliver 
tbe  Mme  on  tbeir  arrival.    Ahtrman  v.  Uumphrty, 

1  C.  &  P.  53.  [^Bunough] 

Consignors  deliver  a  quantity  of  iron  to  a  carrier 
W  water,  tbe  freigbt  of  which  ia  to  be  paid  for  by 
the  consignee.  *  After  the  carrier  has  placed  some 
of  tbe  inm  out  of  each  of  tbe  boats  on  tbe  whsrf  of 
the  coisignee,  be  discovers  that  be  is  a  bankrupt, 
and  immediatoly  reloads  tbe  iron,  and  takes  it  to 
bia  own  premises:  Tbe  Court  held,  that  inasmuch 
as  tbe  consignee  bad  not  tendered  tbe  amount  of  tbe 
freight,  and  the  carrier  had  not  consented  to  forego 
bis  Ken  upon  it,  that  the  delivery  of  the  iron  was 
sot  complete,  and,  consequently,  that  tbe  consignors 
were  entitled  to  stoppage  tti  trantitu.  Crawthay  v. 
£a^.  1  Law  J.  K.B.  90,  s.  o.  1  B.  &  C.  181,  s.  o. 
fD.&R.S88. 

Where  a  master  of  a  ship  who  bsd  given  a  re- 
cant for  goods,  and  also  signed  a  bill  of  lading 
without  tbe  receipt  being  given  op,  was  called  upon 
\j  tbe  consiffnor  to  return  tbe  gooids,  (the  consignee 
ia  tbe  meantime  bavins  failed,)  and  refused  so  to  do 
<Mt  the  ground  that  he  bad  signed  a  bill  of  lading  to 
the  consignee, — it  waa  bolden  to  be  a  conversion.; 
tboogh,  if  tbe  captain  bad  said,  *'  tbe  goods  are  now 
on  bMrd,  and  I  must  take  them  to  their  destination," 
that  would  have  been  no  conversion ;  and  the  con- 
s^ee  naming  tbe  ship  does  not  divest  the  consignor 
of  his  right  to  stop  in  trantitu^    Tkompion  v.  Trail, 

2  C.  &  P.  334.  [Abbott] 

Where  tbe  goods  were  sold  upon  tbe  credit  of  one 
who  within  a  few  days  stopped  psyment,  and  were 
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consigned  to  a  third  person  at  Leghorn,  and  shipped 
accordingly,  upon  a  receipt  given  by  the  mate  of 
the  vessel  as  from  tbe  sellers, — it  was  held,  that  tbe 
tranatus  was  not  at  an  end ;  and  that  they  might 
stop  tbe  goods  in  trantitu*  Thomptan  v.  Trail,  5 
Law  J.K.B.34,s.c.  6  B.  &  C.  36,  8.c.  9  D.  &  R. 
31,  s.  etc.  &  P.  334. 

A  shipped  flour  on  the  5th  April  1824  for  one 
Gilbert,  on  board  a  vessel  addressed  to  tbe  defen- 
dant's wharf,  and  sent  an  invoice  to  Gilbert.  In 
tbe  ship's  manifest,  the  flour  was  marked  to  be  de- 
livered "  to  order."  On  tbe  ISth  the  ship  arrived 
at  tbe  wharf.  On  the  14th  a  commission  of  bank- 
ruptcy issued  against  Gilbert,  who  bad  committed 
ao  act  of  bankruptcy  on  tbe  lOtb.  On  tbe  17tb  dbe 
flour  (not  having  been  landed,  or  claimed  by  tbe 
consignee,)  was  daimed  by  an  agent  of  tbe  shippers 
on  their  sccount ;  and,  on  the  19th,  the  messenger 
under  the  commission  produced  the  invoice  and  de- 
manded  the  flour.  The  defendant  delivered  it  to 
tbe  agent  of  A ;  Held,  that  the  trantitutjffM  not  at 
an  end  ;  and  that  A  bad  a  right  to  stop  the  flour. 
Tucker  v.  Humphtry,  6  Lsw  J.  C.P.  92,  a.  c  4  Bing. 
516,  s.  c.  1  M.  &  P,  378. 

The  plaintiff  shipped  goods  to  the  order  of  one 
P.  When  tbe  eoods  arrived  at  tbe  wharf,  the  con- 
signee, finding  himself  insolvent,  declined  aooept- 
ftig  them,  and  caused  them  to  be  stopped  for  tbe 
consignor.  Tbe  latter,  being  apprised  of  the  stop- 
page, assented  to  it  by  letter ;  but,  before  his  letter 
arrived  in  London,  the  defendants,  as  sheriff,  bsd 
seized  the  goods  in  execution,  as  tbe  property  of  tbe 
consignee,  and  had  sold  them:  Held,  that  tbe  plain- 
tiff might  recover,  them  in  trover,  the  transit  of  tbe 
goads  not  being  ended  before  Uiey  were  stopped. 
Bartram  v.  Farebrother,  6  Law  J.  C.P.  125,  s.  o.  4 
Bing.  579,  s.  c.  1  M.  &  P.  515. 

In  trover  for  goods,  over  which  tbe  defendsnts 
claimed,  as  agents  of  the  consignors,  a  right  to  stop 
in  trantitu,  the  plaintiff  attempted  to  shew  a  sale 
by  the  consignee  before  tbe  stoppage,  which  ap- 

Kiared  to  have  been  under  a  contract  in  writing : 
eld,  that  the  bondjidt  sale  could  only  be  shewn  by 
putting  in  the  written  evidence  of  it.  Brain  v. 
Harden,  2  C.  &  P.  52.  [Abbott] 

(B)  Whbre  hot. 

R  &  Co.  having  imported  several  casks  of  tallow^ 
and  deposited  them  in  tbe  warehouse  of  tbe  defen- 
dsnts, sold  100  casks  to  M  &  Co.,  and  gave  them 
a  note  directed  to  tbe  defendants,  to  transfer  tbe 
tsllow  to  them.  M  &  Ca  sold  tbe  tallow  to  tbe 
plaintiffs,  and  indorsed  on  the  note,  that  tbe  defen- 
dants should  transfer  tbe  tallow  to  the  plaintifls. 
Tbe  defendants  delivered  to  tbe  plaintifls  a  note  as 
follows :  '*  We  have  this  day  transferred  to  your 
account,  by  virtue  of  an  order  from  M  &  Co.,  100 
casks  of  tulow,  with  chargea  from  lOtb  of  October 
1823." 

No  actual  transfer  was  made  in  tbe  books  of  tbe 
defendants,  nor  was  the  tallow  weighed :  M  &  Co. 
became  bankrupts,  and  R  &  Co.  gave  notice  to  Ibe 
defendants,  to  detain  tbe  tallow  for  them :  The  Court 
held,  that  tbe  right  of  R  &  Co.  to  stop  tbe  goods  in 
trantitu,  was  gone.  Hawes  v.  Watson,  2  Law  J.  K.B. 
83,  «.  c.  2  B.  fr'C.  540,  s.  c.  4  D.  &  R.  ft. 

If  A  B,  having  goods  in  the  possession  of  tbe  Lon- 
don Dock  Cmnpany,  order  tbe  Company  to  weigh, 
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deliver,  tnatfer,  or  re-booee  the  Mme  to  C  D,  ead 
C  D  mU  the  goods  to  £  F,  and  be  peid  for  them, 
A  B  emnot  stop  the  aune  tn  trantttu,  though  the 
eomiMiiy  have  not  weighed  thorn— sueh  weighiag 
not  appearing  to^be  essential.  Barton  r*  Bcddmg* 
ton,  1  C.  &  r.  207.  [Abbott] 

The  destination  of  goods  in  their  tranrit  may  be 
altered  by  the  consignee ;  and,  on  their  arrival  at 
the  place  of  altered  destini^tion,  the  tronsUut  will  be 
at  sn  end,  and  the  consignor  cannot  stop  them. 

If,  in  the  course  of  business,  the  consignee  has 
been  accustomed  to  use  the  warehouse  of  the  carrier 
as  his  owi| — ^taking  awaj  the  goods  from  time  to 
time  at  his  convenience,  and  paying  for  the  ware- 
house-room— this  will  be  giving  a  place  of  altered 
destination  to  the  goods ;  and,  on  their  arrival  at 
that  warehouse,  the  tranritus  will  be  at  an  end. 

A  deliveiy  of  part  of  a  consignment  of  goods  to 
tho  consignee  will,  generally,  inveat  him  with  the 
right  of  property  in  the  whole,  so  as  to  deprive  the 
consignor  9f  his  right  of  stoppage  in  trmntHu.  Fatter 
V.  Frampton,  5  Law  J.  K.B.  71,  s.  c  6  B.  &C.  107, 
a.  o.  9  D.  &  R.  108,  s.  c.  S  C.  &  P.  469. 


SUNDAY. 
[See  Lord's  Day.] 


SUPERIORITY. 

When  a  vassal  subfeadahis  possession  for  its  iati 
adequate  value  at  the  time,  it  is  only  a  y ear's  sobfeod 
duty,  and  not  a  year's  rent  upon  the  v^aeiBiprovsd 
by  buildings,  which  be  is  bound  to  pay  to  his  sape- 
nor,  as  a  coiDposition  for  an  entry  to  a  singular  f 
cesser.     HerioCt  Hospital  v.  Ron,  %  Bligb,  707. 


StBPCENA. 

[See  PBAoncB,  Produotion  op  Deeds,  &c. 
and  Witness.] 

If  an  oflicer  of  court  be  served  with  a  whpoena 
iue€$  teeum  to  produce  a  jadgment-beok,  he  mnsi 
be  informed  if  his  personal  attendance  is  necessary, 
or  the  Court  will  not  grant  an  attochment  against 
him,  his  clrrk  having  attended  with  the  book,  though 
]^aintiflf  was  nonsuited  through  his  noD-attendance. 
Bennott  v.  JoMf,  2  Chit.  403. 

Swvice  of  notice  on  a  defendant,  to  produce  lettera 
Ibnx  days  before  trial,  ia  sulBcient,  though  it  is  ob- 
jected that  he  is  a  foreigner,  and  has  only  been  in 
Englsnd  since  the  time  when  the  letten  were  re- 
ceived by  him,  and  therefore  he  might  have  left  them 
abroad.  DrabbU  v.  Dwmer,  1  Q.  &  P.  188,  a.  e.  1 
R.&M.  47.  [Abbott] 

The  possession  of  deeds  by  a  steward  being 
deemed  the  possession  of  his  employer,  serving  a 
iubpoena  duces  tecvm  on  the  former  will  suffice.  Fat* 
mouth  V.  Mo$t,  11  Price,  455. 

A  mortgagee  ia  not  bound,  in  obedience  to  a  mc6- 
pane  duen  toeum,  to  produce  the  title  deeds  of  his 
mortgagor.  Rox  v.  Ufptr  Boddington,  5  Law  J.  M.C. 
10,  s.  c.  8  D.  &  R.  726. 

Service  of  subpcena  on  peraona  who  in  one  inatance 
had  acted  as  agente  of  the  defendant,  who  resided  in 
Ireland,  ordered.  EngUsk  y.  Kondriek,  6  MtA.  90S. 

A  defendant  at  law  having  refused  liis  consent  to 
a  commission  for  the  examination  of  a  witness  resi- 
dent abroad,  a  bill  waa  filed  by  the  plaintiffs  at  law 
to  obtain  a  commission  for  that  purpose,  the  defen- 
dant at  law  having  retired  from  thejuriadictionof 
the  Court.  Service  of  the  subpcena,  to  appear  to  tho 
bill,  on  his  attorney-at-law,  ordered  to  be  good  ser- 
vice.    Dev'u  V.  T«m6u/i,  6  Mad.  fSft. 

An  appearance  on  motion  to  advance  the  cauae, 
waives  any  irregularity  in  the  subpoena  to  hear  judg- 
ment.   Corviek  v.  Young,  1  Jac.  5^4. 


SURGEON  AND  APOTHECARY. 

Under  tho  Apothecaries  Act,  55  Geo.3,e.  19ft, 
a.  4,  "  that  no  person  shall  be  admitted  to  thieisB- 
ination  therein  specified,  unless  he  shall  have  senad 
an  apprenticeship,"  a  certificate  duly  iasaed  y  lh* 
court  of  exsminera,  ia  conclosivo  evidence  of  ttet 
Act ;  and,  therefore,  in  an  action  to  racom  &e 
amount  of  a  bill  aa  an  apothecary,  the  plaiotif  nni 
not  also  prove  an  spprenticeship  served.  Skmmi  r. 
SimUh,  1  Law  J.  C.P.  6S,  a.  c.  t  Ring.  tOft^  s.s.1 

B.  Mo.  90. 

In  an  action  on  the  Apothecariea  Act,556«e.S^ 
e.  194,  a.  20,  for  n  penalty  incwred  W  prsctiaBg 
^  such  frithout  a  certificate,  it  was  holden,  tbat  Ai 
defendant  was  bound  to  prove  that  he  bad  sbtsisii 
hie  certificate.  The  Apothooorit^Compam§Y.Bmti§, 
1  R.  &  M.  159,  a.  c.  1  a&  P.  598.  [Abbott] 

But  it  is  sufficient,  on  the  produetioa  of  kisov- 
tificate  in  evidence',  to  abow  that  it  is  gaaamt,  t» 
pore  the  signature  of  one  of  tho  examiners^ aid  thst 
he  obttined  it  from  the  court  of  examinera.  Wtlmdfff 
T.  AhkoU,  2  Law  J.  K3.  223.  a.  c  5  B.  &  (X218, 
s.  c.  5  D.  &  R.62,  a.  c  1  C.  &  P.  909. 

The  6  Geo.  4,  c  1,  dedans  that  Ae  esHMa 
aeal  of  the  Apothecaries'  Company  aball  besaficiiat 
proof  of  the  authenticity  of  the  certificate  to  «hicl 
it  ia  affixed  :  Held,  lb«t  the  seal  attached  to  ssA 
certificate  moat  be  shewn  to  be  tho  conHMva  ssd  sf 
the  company*  Chadwiek t.  Bmaung, S Cli P.  10^ 
[Abbott] 

The  6  Geo.  4,  c«  133,  baa  made  oevuial  amead* 
mente  and  alteratiow  in  tho  55  Geo.  3,  e.  94,  rtii- 
tive  to  apothecaries* 

.  An  apotheoaiy,  not  qualified  «a  dirsatod  \f  tbt 
55  Geo.  3,  c.  194,  cannot  recover  evon  for  ftevthn 
of  the  phials  in  which  the  uiediiuiaa  were  eonveysd, 
the  words  of  tbe  act  being  condMivo,  tbat  the  pntf 
shall  not  recover  any  aharfan*    Stood  r.  Hmkft  1 

C.  &  P.  574.  [Beat] 

The  plaintitt,  an  apothecary,  had  a  gvnerd  9th 
tificate  without  restriction  sa  to  place :  Held,  that 
he  waa  entitled  to  sue  under  tbe  55  Geo.  3,  fiir  ■»• 
dicines,  Ibo.  supplied  in  London,  even  though  tbs 
sum  paid  for  the  certificate  had  not  been  given  uniB 
after  the  commencement  of  the  action.  O^imA 
r.  Bmmning,  2  C.&  P.  106,  a. e.  1  R.  & M.MI6L 
[Abbott] 

In  the  abaence  of  proof,  that  nn  apothesaiy  hM 
practised  on  or  brforo  the  I5th  of  August  ]ei5,  or 
tbat  he  haa  duly  obtained  a  oertifioate  from  AfRttbe- 
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caries  Hall,  be  is  not  entitled  to  recoFer  his  charges. 
WaUmdey  v.  Abbot,  1  C.  &  P.  309.  [Oarrow] 

A  party  serring  an  apotbecarj  as  an  aasistant,  is 
not  to  be  deemed  a  practising  apothecaiy,  so  as  to 
be  Jiable  to  the  penalties  vdtbin  the  SMsning  of  55 
Geo.  S,  c  194,  s.  2S.  Brown  ▼•  RoHmon,  1  C.  & 
P.  f 64.  [Abbott] 

It  appears  that  a  surgeon  to  a  ship  oannot  sue  for 
wages  in  the  Adsuralty  (louit.  Ltrd  HoUfrt,  S 
I>ods.l04. 

A  member  of  the  Royal  College  of  Surgeons  oan- 
not sue  Tor  medicines  famished,  unless  he  be  also 
ofertificated  bv  the  Apothecaries'  Company. 

Stmbk—ihtLt  a  suijroon  may  recover  lor  saoh 
nedicine  as  isneeessaruy  administered  in  a  surgical 
cane.  AlUtim  t:  Haydon,  6  Law  J.  C.P.  144^  s.  c  4 
Bing.  619,  B.  c  1  M.  &  P.  588,  s.  o.  3  C.  &  P. 
S46. 

A  declaration  in  an  action  a^nst  asurgeon  for  im- 
properly and  oasldlfoUy  treating  the  plaintiff's  wife, 
stating  that  the  defendant  was  retained  as  a  surgeon, 
and  entered  upon  the  cure — ^is  good,  though  it  does 
not  aver  that  the  defendant  was  retained  and  em* 
ptoyed  as  surgeon  for  reward,  to  be  to  him  paid,  by 
whom  he  was  so  retained,  nor  by  whom  he  was  to 
be  paid ;  nor  that  the  defendant  undertook  &c.  pro- 
peiriy  or  skilfully  to  conduct  himself  in  and  about* 
&e.     Pippm  ▼.  Sh^n>^urd,  11  Price,  400. 


'    SURRENDER. 

Upon  the  question  whether  the  surrender  of  a  tens 
cnnted  for  portions  was  to  be  presumed,  it  appeared 
tfcattbe  parties  entitled  attained  their  ages  of  twenty- 
one  about  six^  years  siDce,  and  were  all  dead,  and 
^at  the  estate  had  been  long  deidt  with  as  if  there 
wrere  no  terms  and  no  portiou  due :  Held,  that  there 
was  no  solficient  doubt  to  entitle  a  purchaser  to  be 
relieved.    Emery  r.  Grocoek,  6  Mad.  54. 

The  juTy  may  be  directed  to  presume,  that  a  feeim 
of  ^earshas  been  aurrendered,  or  been  extinguished, 
if  It  is  no  longer  <^  any  beneficial  use ;  and  there  is 
recital  in  a  deed,  that  all  terms  for  years  have  been 
Burrendered,  although  no  mention  is  made  of  that 
particular  term.  B<w4lilt  y.  Downet,  3  Law  J.  K.B. 
90,  s.  c.  3  B.  &  C.616,  s.  c.  5  D.  &  R.  118,  s.  e.  1 
C.  &  P.  5««. 

Where  a  deed  dat(d  sixty  years  back,  contains  a 
recital  of  the  creation  of  a  mortgage  term,  aad  a 
Aobeequent  assignment  of  it,  in  trust  to  attend  the 
inheritance,  and  the  term  is  not  subsequently  noticed 
in  the  title,  it  will  be  presumed  to  have  been  surren- 
dared ;  and  it  is  no  objection  to  the  tide  that  the 
▼endor  cannot  produce  the  deed  creating  the  term, 
nor  the  assignment  of  it  Toiotuend  ▼•  Champentown, 
1  Y.  &  J.  536. 

The  Court  oannot  presume  a  reoonToyance,  in 
order  to  get  rid  of  an  outstanding  legal  estite.  The 
nresnmptii^  is  one  offset  alone,  and  must  be  left  to 
tbB  jury.  Doe  d,  Hoyd  f.  Pauingham,  5  Law  J. 
X«B.  146,  s.  c.  6  B.  &  a  305. 

A  landlord  in  1810  let  some  premises  to  a  tenant, 
at  n  yearly  rent,  as  long  as  each  should  please  to 
oootinne.  In  lfli^5,  a  distress  for  rent  was  made, 
nnd  afterwards  an  agreement  was  entered  into, 
hy  whiob  the  landlord  agreed  to  let  and  demise 
<£•  pmnises  to  the  former  tenant  and  another  per- 


son, to  hold  to  them  for  seren  years.  The  tenant  was 
arrested  and  taken  to  gaol,  in  which  place  he  sicned 
an  agreement  to  giro  up  the  premises  to  the  lanuord 
upon  certain  terms,  which  were  never  fixed.  Hie 
Imdlord  entered,  and,  after  notice,  turned  out  the 
effects  of  the  tenant. 

llie  tenant  brought  an  aotion  for  the  expulaion 
and  for  the  effects,  averring  the  yearly  tenancy  to 
be  continuing.  The  Court  held,  that  the  agreement 
containing  words  of  present  demise,  operated  as  a 
sarrender  of  the  fonner  tenancy.  Bamtrton  v.  Stead, 
3  Law  J.  K.B.  33,  s.  c.  3  B.  &  C.  478,  s.  c.  5  D.  & 
R.e06. 

A  demised  certain  premises  to  B,  which  B  deaais- 
ed  to  C,  resenriag  rent :  the  tatersst  of  B  was  after- 
wards sold  to  D,  upon  which  D  obtained  from  A  a 
new  lease,  the  lease  to  B  having  been  oanoelled : 
B  and  D  afterwards  distrained  for  rent,  in  the  name- 
of  D,  upon  which  occasion,  D  declared  that  the 
premises  belonged  to  him :  Held,  in  an  action  of 
trespass  against  B,  D,  and  others,  their  serranti, 
that  the  cancellation  and  new  lease  did.not  operate 
as  a  surrender  of  the  interest  of  B,  and  that,  rent 
being  due  to  B  by  effluxion  of  time,  the  defendants 
were  justified  in  making  the  distress,  though  in  the 
name  of  D.     Wcatley  v.  Gregory,  S  Y.  &  J.  536. 


SURVEYOR. 

[See  Partners.] 

If  a  surveyor  who  makes  an  estimate  sues  his  em- 
ployers for  the  value  of  his  services,  and  it  appears 
that  he  was  lo  negligent  in  not  taking  the  proper 
measures  to  leara  the  nature  of  the  soil  of  the  foun- 
dation, that  his  estimate  was  bad,  he  is  not  entitled 
to  recorer ;  and  the  same  rule  holds  if  a  surveyor 
relies  on  the  information  of  others,  if  it  torn  ont  to 
be  insufficient,  because  he  is  bound  to  use  due  dili- 
gence. Moneypenny  v.  Hartlamd,  1  C.  &  P.  354. 
[Abbott] 


SUSPENSION. 
[See  Church,  and  CLRRav.] 


TAILZIE. 


A  deed,  in  the  form  of  a  bond  of  taihde,  declared 
in  the  prdiibitory  dause,  that  it  should  not  be  law- 
ful lor  entaikyr,  nor  any  of  bis  heirs  or  socoessors,  to 
sell;  and  he  and  they  were  thereby  bound  aad 
obliged  not  to  "  sell,  snailaie,  wadset,  ditpone,  dila- 
pidate, or  put  away  the  lands/'  &c.  The  irritant 
clause  is  thus  expressed :  "  and  if  I,  or  any  of  the 
heirs,  whether  male  or  female  successive,  sbtll  con- 
travene, &c.  by  the  said  heirs  female,  not  using  the 
surname,  &c,  or  who,  whether  male  or  female,  as  I 
shall  diipPMS  Uie  said  lands,  &c*;  sad  if  I,  or  any  of 
the  persons  or  heirs  aforssaid,  whether  male  or  fe- 
male, shall  infringe  or  alter  the  succession  and  sub- 
stitution afeiessid,  all  such  deeds,  &c.  shall  be  void, 
&c." 

One  of  the  heirs  of  tailzie  in  possession  gmatsd  a 
lease  for  77  years,  at  a  redaoed  rent,  te.,  apea  a 
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gnuMQin :  Held,  tbat  tb«  irritant  datige,  thoagh 
oonAued  and  ungrammatical,  was  intelligible  ;  and 
baring  receired  a  construction  in  judgment  upon  a 
former  litigation,  could  not  be  beld  to  be  unintelli- 
gible: Held  alio,  tbat  tbe  leaae  was  an  alienatitm 
within  tbe  meaning  of  the  prohibitory  dause,  and 
that  the  word  '*  dispone  "  in  the  irritant  clause  was 
equiralentto  the  word  "  alienau"  and  rendered  the 
prohibition  efieotual,  and  the  act  of  contraTention 
Toid,  in  a  question  between  third  parties,  as  lessees, 
purchasers,  or  creditors.  Elliott  t.  Pott,  3  Bfigh, 
134. 

The  word  "  deed,"  in  the  irritant  danse  of  n 
tailsie,  held  not  to  applj  to  all  the  things  enumerated 
in  the  prohibitoiy  clause,  but  to  be  restricted  hy  the 
context  to  such  dfeeds  as  were  of  the  nature  to  create 
a  debt  or  burden.  Barelay  r,  Adam$,  3  Bligh, 
f75. 

Under  a  strict  tailzie  prohibiting  alienation,  but 
containing  a  power  to  grant  leases,  provided  that 
they  do  not  exceed  twenty-one  years,  snd  be  not 
let  with  erident  diminution  of  the  rental,  tbe  heir 
of  tailsie  in  possession,  acting  upon  die  opinion  of 
counsel,  maae  leases  to  his  steward  at  rents  a  little 
above  the  former  rents  of  the  lands  leased,  but  far 
below  their  market  ralue,  with  intentthat  the  steward 
should  underlet  the  lands  at  their  full  ralue,  and  paj 
the  surplus,  beyond  the  rents  reaerred  in  the  prin- 
cipal leases,  to  persons  named  by  the  grantor  of  tbe 
leases  and  heir  of  tailsie  in  possession.  The  steward 
accordingly  underlet  t^e  lands  at  rents  exceeding  the 
principal  rents  by  137K. ;  and  sometime  after  the 
grants  of  the  principal  leaaes,  executed  a  trust  obli- 
gation in  favour  of^the  objects  ifl  ths  trust :  Held, 
that  the  leases  from  the  time  of  the  granta,  until  tbe 
declaration  made  by  the  trust  obligations,  were  beld 
in  trust  for  the  grantor,  and  that  they  were  invalid 
as  a  violation  of  the  prohibitions,  and  not  within  the 
power  given  by  the  deed  of  tailzie.  HamiUon  v. 
Waring,  t  Bligh,  196. 

Whether  receipt  of  the  rent  reserved  upon  the 
principal  leases,  or  knowledge  of  and  acquiescence 
lor  a  considerable  time  in  tbe  payment  to  the  objects 
of  the  trusts  of  the  surplus,  arising  from  the  rents 
reserved  upon  the  underleases,  constitute  homologa- 
tion— fucTf.    Hamilton  v.  Waring,  S  Bligh,  IST. 


TAXES. 
[See  Land  Tax  and  Post-Horse  Ditty.] 

Under  the  69  Geo.  3,  e.  51,  the  assessed  tax  act, 
a  composition  for  saddle  horses  does  not  protect  the 
owner  of  such  horses  from  his  liability  to  pay  the 
duty  imposed  by  1  Geo.  4,  c.  88,  s.  3,  where  the 
same  horses  are  let  to  hire.  Hawudon  t.  Hodgkinwn, 
SI  D.  &  R.  6t5. 

Mode  of  enferdng  re-assessment  of  amount  of 
deficiency  in  the  collection  of  the  assessed  taxes  by 
dtftrfi^oi  against  the  collectors,  on  motion  by  tbe 
Attorney  General  on  the  part  of  the  Commissioners 
for  affairs  of  Tajees.  In  n  Asoemd  Taxot,  1«  Price, 
153. 

In  strictness,  the  land  and  assessed  taxes  may  be 
eolleeted  before  they  become  "  due  "  according  to 
^  Vaaerally-received  meaning  of  that  word ;  be- 
'^  thsattts  of  pariiament  provide  that  those  taxes 


shall  be  paid  into  the  Exchequer  on  tbe  days  whes 
they  are  said  to  be  "  due  ";  and,  unless  they  wire 
previously  collected,  they  eould  not  be  paid  b  ea 
those  days. 

'  But  a  distress  cannot  be  made  for  those  taxss, 
until  there  has  been  a  demand  and  a  refusal  or  neg- 
lect to  psy.  And,  if  the  demsnd  be  made,  not  on  the 
person  who  is  to  pay,  but  at  tbe  premises  dtsrged, 
a  reasonable  interval  most  be  allowed  betweea  die 
demand  and  a  distress.  Gibbi  v.  Stood,  6  Lsw  J. 
.K.B.  378.  ^ 

The  Court  of  Exchequer  will  compel  the  conmi- 
sionera  of  assessed  taxes  to  state  and  sign  a  eass  fir 
the  opinion  of  one  of  the  Justices  or  Bsrons  of  the 
K.B.  or  C.P.  In  tv  Committumon  of  YonmmA,  9 
Price,  149. 

Tbe  collector  of  the  personal  assesssd  taxes  asy, 
by  43  Geo.  3,  c.  99,  s.  S3,  distnin  "the  penes  or 
persons  so  charged  by  his  or  their  goods  and  chit- 
tels,  and  all  su<m  other  goods  and  chattels  u  diey 
sn  by  that  statute  authorized  to  distrain  ;**  aad  by 
s.  38,  the  remedies  given  by  the  bankrupt  laws,fte. 
are  extended  to  the  collector,  for  enforcing  tiwptj- 
ment  of  the  same  taxes.  Where  the  Duke  of  M  wta, 
by  tbe  trusts  of  his  father's  will,  allowed  to  use  tbe 
fornitore  in  the  mansion  of  B  during  his  natnnl  lift, 
and  was  prohibited  from  removing  it  tbeocewitkoit 
the  consent  of  the  trustees :  Held,  that  s^cfa  fsp 
niture  could  not  be  distrained  for  the  Duke's  penosd 
taxes»  returned  ss  payible  at  the  mansion  of  B,  nd 
that  it  did  not  flail  within  the  deecription  of  locb 
' '  other  goods  and  chattels,"  ss  might  be  distrained  bf 
force  of  s.  38  :  Held  slso,  that  the  jnrisdictum  ef  tbe 
Court  of  King's  Bench  to  try  tbe  legality  of  a  dis- 
tress upon  the  goods  of  A,  for  an  assessment  upos  B, 
was  not  taken  awapr  by  s.  3,  which  enacts,  tbst*'if 
any  question  or  difference  shall  arise  upon  takiDf 
such  distress,  the  ssme  shall  b4  detersained  sad 
ended  by  two  or  ihore  of  such  oommissioneis.  Tk 
Earl  ofShaftoibury  v.  Rumll,  3  D.  &  R.  84,  s.  c  1 
B.  &  C.  666. 

Vonditioni  sxtwhos  awarded  to  seU  issues distniied 
under  the  43  Geo.  3,  c.  99,  on  motion.  InrtAt- 
tmtd  Taxoi,  12  Price,  17t. 


TEINDS. 


A  deeqpe  having  been  ma^s  under  the  antkori^ 
of  the  High  Commission  Court  in  1635,  valniag  tbe 
teinds  of  various  lands  therein  described,  an  extiact 
of  that  decree  had  been  produced  by  the  ancestor  of 
the  appellant,  in  a  process  of  augmentatiott  of  tbe 
minister's  stipend  in  tbe  year  17<0 ;  when  it  sp* 
peered,  or  was  sssumed,  without  objection  on  Ike 
part  of  the  heritor,  that  the  word  ascertaining  the 
number  of  chalders  at  which  the  teinds  of  his  hndi 
were  valued,  had  been  oblitereted  by  a  fold  in  tbe 
paper,  (or  possiblr  left  in  blank);  and  in  tbet 
process  consequently  the  lands  were  held  ss  as- 
valued.  Upon  a  similar  procees,  in  1T99,  it  wee 
found  by  the  Court,  that  ue  valuation  of  the  lasds 
in  question,  in  the  decree  of  1635,  was  not  legiUe, 
and  that,  although  the  decree  a|Hieared  to  have  oses 
intended  as  a  viduation  of  the  wiiole  parish,  sad  tbe 
lands  belonging  to  the  ^tpellsnt  are  set  feith  is  tbe 
decree,  the  "  valuation  annexed  to  them  is  ftitsny 
obliterated."    The  sasM  course  wss  puianed,  asd 
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with  n  similar  reiult,  in  a  proceat  for  angmenudoii 
in  1805.  In  1814,  upon  a  new  proceaa  for  augman- 
tadoo,  the  appellant  as  heritor  haying,  by  bis  firat 
defenee,  admitted  that  the  word  appeared  to  be  ob- 
litaiated,  aftcorwards  prodoeed  evideaoe  to  abew  that 
tbeword  aappoeed  to  be  eflaoed  was  either  tm  or 
iw§,  and  that  no  other  word  eoold  have  oeenpied  the 
vacant  ipaee :  and  reports  to  that  effioet  were  made 
bymenofakill  and  ezperienee  in  deciphering  aa« 
ciratand  daeajed  instniments,  to  whom  the  inquirjr 
WIS  lefiiind. 

The  original  decree  had  perished  among  the  re- 
cords of  the  Teind  Court,  oonBunied  by  fire  in  the 
reign  of  Qneen  Anne.  The  extract  had  remained 
in  the  posaession  of  the  appellant  and  his  anoes- 

tOfk 

Held,  that  the  extract  not  being  an  original  instm- 
'  BMBt  in  the  possession  of  the  law,  bnt  of  the  par^ 
diiniing  a  right  under  it,  whose  datj  it  was  to  have 
toppiied  the  defect  under  the  provisions  of  the  sta- 
tnte  of  Anne  (1707)  as  to  the  records  of  the  Teind 
Court  deatrojed  hj  fire,  conjectural  evidence  oonld 
not  ba  adbnitted  to  sopply  the  word  supposed  to  be 
aftead. 

Whether,  onder  the  provision  of  the  Scotch  stsp 
tote  1707,  for  "  making  np  the  tenor  of  decreets, 
whereof  the  extracts  are  amisaing  and  the  registers 
Joat  in  the  fire,**  the  Lords  of  Seaaion  were  em* 
powered  to^receire  eTidence  and  aapplj  the  defbots 
of  in  extract  not  missing,  bntim^erieot  and  nnarail- 
■ble,  on  aeeottnt  of  obliteration  of  material  words— 

Whether  a  defect  bj  loas,  erasure,  or  obliteration, 
in  an  instrument  of  gih  or  contract,  if  the  proceeding 
to  anpplj  the  loea,  &o.,  were  inatitntod  recently 
after  the  accident,  or  the  discovery  o£  the  defective 
atate  of  the  instrument,  and  where  die  party  is  not 
astopped  by  his  own  admission,  and  by  former  ad- 
judications—fiuBra.  5cai6. — aj^rm.  Moib  Dougall  r, 
Hogurtk,  3  BUgh,  41. 


TENANT  FOR  LIFE. 

A  tenant  forltfeisbonnd  to  keep  down  the  interest 
of  dabte,  although  he  has  the  ultimate  remainder  in 
fee.    Burgti  t.  Mat^fey,  1  Turn.  167. 

Tenant  for  life  of  real  estatea,  under  a  will,  hanng 

expended  money  in    finishing    a    mansion-hooae 

which  the  testator  had  begun,  but  left  unfiniehed, 

and  also  in  repairing  the  manaion-hooae  which  had 

been  damaged  by  dry  rot ; — the  Court  in  a  auit  for 

administering  the  trust  of  the  will,  directed  an  in- 

quiiy,  whether  it  waa  for  the  benefit  of  all  parties 

iafensted  that  the  mansion-house  should  be  finished, 

but  refused  aa  inquiiy  as  to  the  repairs,  and  aaid, 

if  it  was  found  for  the  benefit  of  all  purtiea  intereated, 

that  the  manaion-houae  ahoold  hare  been  finished, 

and  there  waa  no  persond  estates  applicable,  the 

expense  should  be  a  charge  on  the  real  eatatea.  Jf  i6- 

iert  T.  Cooktp  1  8.  &  S.  55t. 

In  general,  a  tenant  for  life  with  power  of  charg- 
ing his  eatate»  ia  not  liable  to  exonerate  the  land. 
£x  jMrfe  Digby,  1  Jac.  SS5.     ' 


TENANT  IN  TAIL. 

Where  a  tenant  in  tail  in  posaeesion  paya  off  a  mort- 
gage, and  declarea  no  intention  that  the  charge  aball 
continue  for  the  benefit  of  the  peraonal  eatate,  the 
charge  ceases :  ao  also  if  he' takes  su  aaaignment  of 
the  mortgage ;  beeaoae,  it  shews  the  intention  of 
keeping  the  cfasrge  alive.  WigaM  t.  WirteU,  2  S. 
&a564. 

A  fqnd,  which,  aubject  to  certain  charges,  is  di- 
rected to  \ffi  Isid  out  in  Isnds,  of  vHiich  A  would  be 
tenant  in  tail,  is  within  the  39  &  40  Geo.  3,  c  56 ; 
and  the  Court,  after  setting  apart  enough  to  auswer 
the  charges,  will  order  it  to  be  transferred  to  the 
tenant  in  tail,  fa  r«  SomtrvilU,  %  Law  J.  Chano. 
138,  a.  o.  t  S.  &  S.  470. 

A  tenant  in  tail  ia  tenant  for  life  under  the  atat.  1 1 
Geo.  t,  c  19,  and  his  representatives  entitled  to  the 
proportion  of  hslf  a  year's  rent,  which  had  accrued 
under  a  leaae  made  by  him,  at  the  time  of  hia  death, 
and  had  been  paid  by  the  leaaee  to  the  remainder- 
Pag9t  T.  Gee,  t  Ken.  31,  Chano. 


TENANT  IN  COMMON. 

Two  persona  had  a  aeparato  intereat  in  lands,  over 
which  a  reaerroir  waa  made,  under  an  act  of  parlia- 
ment, which  provided,  "  that  itahould  be  lawful  for 
the  owner  or  owners  of  the  landa  on  which  any  auch 
reaerroir  ahould  be  made,  to  let  all  the  water  out  of 
auch  reaerroir  once  in  every  seven  years,  for  the 
purpose  of  taking  the  fish  therein :"  Held,  that  they 
were  not  tenanta  in  common  of  the  fish,  but  that 
tech  had  a  aeparate  right  to  the  fiah  that  ahould  be 
left  aground  on  his  own  soil.  5nape  r.  DoMs,  1  Law 
J.  C.P.  58,  s.  c.  1  Bing.  S0«,  s.  c.  8  B.  Mo.  f  3. 

Where  one  tenant  in  common  receivea  the  whole 
rent,  and  excludes  hia  companion  from  the  ahare  due 
to  him,  the  Court  will  appoint  a  receiver.  Tyson  v. 
FmireUmgh,  2  S.  &  S.  14«. 


TENANT  AT  SUFFERANCE. 

If  a  tenant  for  life  aell  the  estate,  the  devisees  of 
the  heir-at-law  may  maintain  an  action  of  ejectment 
againat  the  deacendant  of  the  vendee,  although  there 
has  been  a  poaaeeaion  of  upwards  of  twenty  years ; 
for,  after  the  death  of  the  tenant  for  life,  the  pur- 
chaser is  a  tenant  at  aufferance  to  the  heir-at-law, 
and,  therefore,  nodiaaeiain  of  the  heir-at-law  having 
taken  place,  there  ia  not  a  deacent  cast  ao  aa  to  bar 
him  or  hia  deviaees.  Doe  v.  Hall,  1  Law  J.  K.B. 
37,  a.  0.  S  D.  &  R.  38. 


TENDER. 


To  eonstitate  a  valid  tender,  the  amount  muat  be 
produced  to  the  creditor.  Kraut  v.  Arnold,  7  B.  Mo. 
59. 

It  moat  not  be  made  in  full  of  all  demands ;  and,  it 
aeems,  that  it  moat  be  taken  to  be  made  on  the  be- 
half of  the  peraon  who  owea  the  money.  Cheminant 
V.  Thornton,  9  C.  &  P.  50.  [Abbott] 

So  the  tender  ahould  be  made  without  imposing 
any  terms,  leaving  it  open  for  one  party  to  ssy  that 


002 


TENDER.— TIMBER.--TIME.—TITH  ES— f  Wh at  abe). 


more  was  dae,  and  to  the  other  that  the  tain  tendeied 
was  soffldent  Ptaeoek  ▼.  Dickmton,  2  C.  &  P.  51. 
note.  [Abbott] 

Where  a  defendant  offered  leven  Mrrefaipnt  to 
cover  a  deniand  of  6L  t7u  6d,,  bat  eeeempanied  by 
n  ooonter-demand  in  writing,  and  the  offer  waa  "  talce 
your  demmad :"  Held,  inaofieient  to  mmpoit  n  plen 
of  tender,  aa  there  BDOst  be  eridenoe  of  an  offer  «f 
the  specific  sum  doe,  unqualified  bj  any  ciroanstanoe 
whatsTOr.     Brady  ▼.  Jmo,  2  D.  &  R.  905. 

A  tender  moat  be  onoonditional ;  therefore,  if  n 
man  makes  m  tender  of  money,  insisting  mt  the  same 
time  on  a  reoeipt  in  fall  of  all  demaads,  saoh  a 
tender  Is  uaandlable.  Gnffith  t.  Htdgu,  1  C.  &  P. 
419.  [Abbott] 

It  is  not  a  good  tender  of  money  to  offi»r  it  to  the 
party,  and  say  that  you  most  bsTe  s  xeceipt  for  the 
amoant,  if  neither  party  1^  got  a  stamp  for  the  re- 
ceipt It  is  the  duty  4>f  the  party  wiahing  to  make  a 
tender,  to  take  a  reoeipt  stamp  with  him,  and  deduet 
the  amoant  of  it  from  the  ddbt  filyiAsr  r.  Tomn* 
tend,  4  Law  J.  K.B.  £7,  a.  c«7  D.&  R.  119  :  s.  P. 
Laing  y.  Meader,  1  C.  &  P.  257.  [Abbott] 

A  debtor,  upon  being  called  on  by  bis  preditor 
for  Daymen t,~-saying,  *'  I  have  thfe  money  up  stairs, 
and  will  go  and  fetch  it,"  it  is  a  good  tender  if  he  is 
prerented  by  the  plaintiff's  replying  that  be  cannot 
take  it.    Herdtng  y.  Dojriit,  2  C.  &  P.  77.  [Bmt) 

If  a  party  says  to  his  creditor,  that  he  will  pay  hnt 
so  madi,  and  puts  his  hand  in  hk  pocket  to  take  oat 
the  money,  bat  beibrs  he  can  get  his  money  oat,  the 
creditor  lesTes  die  room,  and  the  money  isinofwias 

3oence  not  produced  till  he  is  gone,  this  isno  teodor. 
L  plea  of  tender  is,  in  praotiee,  Tory  seldofii  snocess 
fal;  and  the  Lord  Chief  Justice,  obsetind,  diat  he 
was,  on  that  aoooont,  always  sorry  to  see  onofa  a 
plea  on  the  record.  LeathgrduU  r.  Swttpttom^  S  C 
&  P.  942.  [Tentordenl 

A  tender  is  prared  by  a  witness  stating  diat  he 
had  in  his  hand  the  precise  sam  intended  to  be  paid, 
twisted  up  in  bank  notes,  pronded  he  lold  the 
plaintiff  what  it  consisted  of,  though  he  did  not  open 
It  before  him.  Alexander  y.  Brown,  1  C.  &  P.  288. 
[Best] 

If  in  making  a  tender  the  person  asks  for  change 
out  of  a  pound  note,  and  no  objeotiott  is  made  on 
that  aoooont,  but  it  is  refused  becanse  it  is  not 
enough,  then  the  tender  is  good.  Cadman  r.'Lu^ 
buck,  S  Law  J.  K.B.  41.  s.  c.  5  D.  &  R.  289. 

To  make  a  tender  to  the  mere  collector  of  a  bank- 
rupt's estato  legal,  the  whole  sum  demanded  must 
b4  offered,  since  a  less  sum  is  tnsuflkient,  becanae 
the  collector  has  no  discretion  on  the  subject.  Blow 
y.  RuueU,  1  C.  &  P.  Sd5.  [Abbott] 

A  tender  of  reward  is  sn  admisBion  of  sernoeo. 
Porcupine,  1  Hag.  378. 

A  parbr  who  does  not  accept  a  tender  is  not  en- 
titled to  bis  expenses  in  case  of  a  litigation,  when 
he  might  hare  nad  the  same  sum  without  it. 

The  justice  of  a  demand  is  not  always  to  be  mea- 
sured by  an  oSn,    Frederick,  1  Hag.  218. 


TIMBER. 


to  be  foiled  during  the  contiBoaDoe  of  A'i«ititB,tia 
infonts  can  have  no  intorest  in,  and  oaaaot  be  oadi 
partiea  to,  an  agreement  between  A  aod  B  ibr  Ik 
porohase  of  B's  intersst  in  the  growing  tmbcr. 

Even  if  the  aasster  hss  reported  thatdMj  lona 
intersst,  sU  the  proeeedingswiU  be  rsaosdedivB^ 
regolaiity,  as  hsyisg  been  a  surprise  ea theCost 
Amm.  1  Lav  J.  Chane.  SA, 

To  be  poovsd  by  condnst,  whether  tute  kl 
atsnding  for  onsment  or  ohelter.  TUber  m  lift 
standing  not  to  be  cut,  though  decayed  or  iradM 
to  adjoining  treos,  onless  rooaoval  esKaiiu ton- 
tended  parpcoes  of  onmment  ordieltsr.  Leimgim 
y.  Boldero,  6  Mad.  149. 


TIBIE. 


,  [See  Limitations,  Statute  or.] 

The  three  OMmths  mentioBadindieMM.tf 
the  otatttte  28  Geo.  3,  o.  37,  are  to  beeosipiii  a 
lansr,  not  as  calendar  awntlM.  Croehi  r.  M'Tnii 
1  Law  J.  C.P.  107,  s.a  1  Sing.  507,  a.e.  S&Vii 

It'isaoabyaotion  to  the  kyingof  Oelimiii 
ixwoner's  inqoisitieo,  that  the  offnoe  ia  mi* 
haye  been  oooamitted  on  the  "  U(k  daf  km!' 
omittingthe  ward  »oL"  Regr.  BM^itk 
P.  414.  [Vanghan] 

Where  a  tostator  diffsets  a  pnrebaaa  with  dfli* 
yenient  speed,  and  intereet  in  Uie  meaatiBetDiM- 
■mkto,  and  trastees  neglect  the  porabaHb  tvrin 
months  ore  to  he  conoideredas  rassooaUe  dnewillii 

which  the  purchase  oaight  haye  been  aada.  f'"! 
y.  fTorrji^tDii,  6  Mad.  155. 

When  titles  hsve  for  many  yean  beta  teidd 
andraoted  upon  the  principle  of  a  dedaoa,  it  Mg^ 
not  to  be  diotorbed  though  emmeoaa  _^ 

On  this  ground  the  cose  of  Rovas  a.  AlMaHKf 
so  for  as  it  relates  to  the  doctrine  of  implied  itfo* 
cation,  must  be  supported*  Crm^^wd  r.  Ciatti' 
BUgh,  667. 


TITHES. 


[See  Tbihds,  and  Yauaiigb.] 

(A)  What  ARE. 

(B)  Title  to.  - 

(C)  What  Tithsable. 

(D)  Exemption. 
f  E)  Setting  out. 

(F)  Modus. 

(G)  Composition. 

( H)  Actions  at  Law. 
(I)  Suits  IN  Equity. 
(K)  Pleadings. 
(L)  Evidence. 
(M)  Practice. 
(N)  Costs. 


Where  A  is  tenant  for  life,  remainder  to  his  chil- 
dren, and  B  has  an  intorest  in  the  growing  timber, 
which,  in  the  usual  coarse  of  management,  will  come 


(A)  Whataee. 

The  word  tithes  is  continually  (buad  ia 
instmmento  used  to  denote  lithes  ^va  titb6i,ori 
commutation  for  them,  and  nuy  mean  either  «■•  « 
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the  otiier,  is  the  labceqaeDt  usage  ezplaini.  Norton 
T.  Hommond,  1  Y.  &  J,  94. 

(B)  Title  to. 

Wliere  ticbes  are  daimed  by  m  ricarwho  relies  oo 
a  ipeeial  endowiMttC  to  support  bis  ease,  be  is  not 
piecladed  bj  the  ennmeration  tberain  of  specific 
tia|eaUeBMtters,tbetttbeof  wbich  bad  been  tberebj 
isngatd  to  bim,  from  deaMnding  froos-tbe  occupiers 
titbei  of  otber  articles  tjuoiem  genorio;  tberdoie, 
where  tbe  Ticar  can  shew  that  be  baa  receired  some 
tithes  not  ineladed  in  tbe  enumeration  in  bia  endow- 
ment, tad  tbe^  are  not  shewn  to  be  pajable  to  some 
othtr  penon ;  and  where  such  titbee  are  supposed 
to  be  paid  to  tbe  rector,  and  no  claim  is  made  bj 
bin,  hot  be  stands  by  and  allows  the  Ticar  to  take 
thsMj  be  is  boand,  as  between  him  and  tbe  Ticar, 
by  nch  licbes.    Manby  t.  Lodge,  9  Price,  231. 

^  Bj  Uie  common  law,  and  also  bj  general  presnmp- 
tM,aU  tithes  are  due  to  tbe  incumbent  of  oie  parish 
whsre  they  arise;  and,  therefore,  titbee  renewing 
apOB  a  ooauaon  are  due  to  tbe  incumbent  of  tbe 
psrish  in  which  tbe  eoaunon  is  aituate,  and  not  to 
the  ineoBibent  of  tbe  pariah  in  which  the  tenement, 
tewhieh  tbe  consmon  is  appurtenant,  is  situjite,  if 
thit  noM  teoemoDt  be  in  a  different  parifldi.  Custom 
■^^weyer  Taiy  this. 

vhea  tbe  tenement  is  in  one  pariah,  and  the 
Muimon  in  another,  tbe  incumbent  of  tbe  fann  is 
Mt  of  right,  and  hy  tbe  common  law,  independent- 
If  of  CBStsm  or  prescription,  entitled  to  the  tithes 
vismg  upon  tbe  common ;  and  if  the  common  be 
iBdomd,  the  allotmont  will  become,  by  the  general 
nl*»  for  tbe  puxpoae  of  tithea,  parcel  of  .the  parish ' 
■  which  it  is  actual]/ situate.  Bi$kop  rf  CarluU  r. 
««»,  1  Y.  ft  J.  193. 

Seed-tithes  aae  a  gnat  tithe. 

Bj  a  patent,  that  granted  "  omne$  docinuu  nottrat 
m  oimauTuwt,"  ereiy  thing  reated  in  the 
pasaad  tc  the  grantee,  who  waa  thus  placed 
^1^  situation  of  the  reetor. 

Tares  are  a  tithe  which  ranks  under  the  word 
"^mhonun."  Daws  t.  Bonn,  1  Law  J.  K.B.  205, 
•.C1B.&C.751. 

A  title  to  the  tithe  of  hay  does  not  giire  a  right  to 
^^  of  clo?er,^eitohea,  and  grasses,  or  food  not 
giaen. 

The  right  to  the  tithe  of  hay  applies  as  well  to 
WiSsial  as  natural  greases. 

But  with  rsgaid  to  the  former,  it  can  only  be 
taken  as  a  tithe  in  the  nature  of  agistment-tithe. 

Agistment-tithe  does  not  pass  under  a  title  to  the 
<^  of  hay.  Lowio  ▼.  Yeuiig,  M'QeL  US,  iSS, 
lfl9,s.e.  15  Price,  394. 

Tbe  incuBbentis  entitled  to  the  milk  of  the  tenth 
^fBonuiig  and  erening,  and  not  to  the  tenth 
*>eal ;  uad  tho  milk  of  the  whole  herd  of  cows  must 
Mflsadered  oo  one  and  the  same  day. 
^  The  tithe  of  lambe  is  due  when  Uie  animala  are 
trapped,  bat  payable  when  they  are  able  to  live 
wilhoot  their  ilama;  and,  therefore,  where  die  oecu* 
pier  remorad  lambs  out  of  the  parish  immediately 
•ftar  they  wen  dropped  :  Held,  that  be  was  liable 
to  M^  for  the  Talue  when  fit  to  be  weaned. 

It  IS  ea^  to  state  the  principle  on  which  the  tithe 
•f  Tegetables  in  a  garden,  gathered  for  the  eonsump- 
ticsi  of  a  finally,  is  to  be  rendered,  but  TCiy  difficult 
to  imagiia«  i«  what  maaner  tbe  principle  is  to  be 


applied  in  practice ;  and  therefore  requires  a  mutual 
spirit  of  accommodation  on  tbe  part  of  the  vicar  end 
the  occupier.  Fatuhawo  ▼.  Brtttain,  9  Y.  &  J.  675. 
In  tbe  absence  of  fraud,  a  titbe*owner  cannot 
control  the  fitrmer  in  bis  mode  of  busbandiy.  Lowio 
▼•  Young,  M'Clel.  129,  s.  c.  13  Price,  394. 

(C)  What  TiTHBABLB. 
.  [SeeD.] 

By  the  Barrington  laolosnre  Act,  the  coaomis- 
sioners  are  directed  to  ascertain  what  is  a  fair  eoru 
ront  for  the  persons  having  possession  of  tbe  lands, 
to  pay  to  tbe  lar  impropriator  or  vicar  in  lieu  of 
titbee.  After  the  inoloaore  bad  taken  place,  a  part 
of  tbe  lands  lay  uncultivated  for  several  years;  sub- 
sequently tbe  owner  of  them  put  in  a  tenant,  upon 
whom  the  impropriatora' levied  a  diatress  for  the 
ajrears  of  tbe  com  rents,  accruing  during  tbe  time 
the  lands  lay  unproductive :  Tbe  Court  held,  that 
the  distress  was  legally  made.  Nowling  v.  Peareo, 
1  Law  J.  K.B.  140,  a.  e.  1  B.  &  C.  437,  a.  c.  2  D. 
&R.  607. 

Tithe  of  wood  is  due  of  common  right  Chickoi'' 
tor  V.  Shtldon,  1  Tnm.  f49. 

Potatoes  are  titheable  when  dog  up,  and  not  when 
"  ploughed  out."  Boorbloek  v.  Hancock,  2  C.  &  P. 
425.  [Graham] 

Oak  wood  springing  or  growing  from  the  gormhu, 
or  stumps  of  trees,  ^ough  such  wood  was  timber 
of  tbe  growth  of  eighty  years,  waa  held  titheable. 
WilUamt  v.  Rowo,  1  M'CleL  &  Y.  577.  [See  Chi- 
choftor  V.  ShoUon,  1  Tun.  245,  post,  D.] 

(D)  EXBMPTlOlt. 

Where  no  tithes  bad  been  paid  on  lands  from  time 
iflDsnemorial,  held  by  one  of  tne  alien  priories,  which 
Bobsequently  came  to  the  crown,  and  were  granted 
to  lay  persons,  and  by  them  to  one  of  tbe  greater 
monasteries,  in  whose  poseeesion  they  remained  until 
the  dissolution,  such  lands  held  to  be  no  longer  ex- 
empt from  payment  of  tithea.  Pago  v.  Wilun,  2  J. 
&  W.  513, 535. 

There  can  be  no  exemption  from  tithes  inherent 
in  tbe  land,  aa  tbe  common  law  charges  all  lands 
equally  with  tithes. 

A  custom  excluding  "  hedges"  and  "  hedge-rows" 
of  less  than  a  certain  width  from  tithea  m  under- 
wood, is  untenable.  Pago  v.  Wilson,  2  J.  &  W.  513. 

Landa  which  bad  belonged  to  one  of  tbe  leeser 
monasteries  were  not  exempted  aa  such  from  the 
payment  of  tithes,  in  the  bands  of  the  gpranteee  of 
the  orown,  under  27  Hen.  8.  c.  20.  At  common 
law  it  has  been  held,  that  if  auch  lands  were  other- 
wise discharged  of  tithes,  the  discbarge  being  ter- 
minated by  the  dissolution  of  the  monastery,  the 
right  of  the  ecclesiastical  reetor  revived :  but  aa  be- 
tween two  monasteries/  *be  one  holding  an  impro- 
priate rectory,  and  Ae  other  lands  within  the 
rectory,  whether  the  same  doctrine  is^appUcable— • 
fti«re.  Somblo,  that  the  case  is  not  similar  to  a 
claim  o#  exemption,  as  derived  from  a  religiona 
order,  nor  from  unity  of  possession  ;  but  both  bodies 
being  capable  of  making  an  alienation,  the  monas- 
tery having  an  impropriate  rectory  might  convey 
the  tithes  to  the  other  body  holding  the  lands.  It 
is  the  case  of  a  right  of  exemption  by  conveyance. 
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ud,  temhU,  tbtt  it  ii  a  title  which  tdniti  of  proof 
hy  prMamptioD.     Ntninury  t.  Mmde,  3  Bligb .  256.  * 

An  exemption  from  tithes  wm  set  np  for  lands,  as 
peroel  of  the  wastes  of  a  manor,  alleged  to  have 
formed  part  of  the  possesaons  of  an  abber  at  the 
dissolution,  and  to  bare  been  discharged  in  the 
hands  of  Uie  abbot ;  and  the  exemption  was  sup- 
ported bj  efidence  of  non-payment  of  tithes ;  jet, 
it  being  proved  that  other  lands,  eqnallj  parcel  of 
the  manor,  had  always  been  treated  and  considered 
as  liable  to  tithes :  the  Court  held,  that  the  infer- 
ence asually  drawn  from  the  fact  of  non-payment 
was  destroyed ;  that  the  payment  of  one  pert  of  the 
manor  neutnliaed  the  eflTect  of  the  non-payment  by 
the  other ;  and  decreed  an  account*  When  an  ex- 
emption is  set  up  ibr  lands,  as  parcel  of  the  posses- 
sions of  an  abbey,  there  is  commonly  found  among 
the  documents  contemporary  with  the  dissolution  of 
monasteries,  or  shortly  following  it,  a  particular  or 
general  description  of  the  lands  forming  the  posses- 
sions of  the  abbey ;  and  this,  if  sooompanied  by 
parol  testimony  that  the  lands  had  never  rendered 
tithes,  aflfords  a  strong  inference  to  conclude  that 
the  lands  were  discharged  in  the  hands  of  the  abbot 
uix>n  some  legal  ground.  Where  an  estate  is  dis- 
cfaaiged  from  tithea,  a  right  of  common  appurtenant 
to  the  estate  is  also  discharged.  On  an  approve- 
ment, the  land  which  a  commoner  takea  in  severalty 
follows  the  tenement  in  respect  of  which  it  is 
allotted,  not  the  incorporeal  hereditament  (the  ma- 
nor,) from  which  it  is  severed ;  and,  therefore,  if  the 
tenement  be  not  discharged,  neither  will  the  land 
allotted.     Carytfort  v.  WelU,  1  M*Clel.  St  Y.  600. 

An  exemption  from  tithes  was  claimed  as  to  cer- 
tain copyholds,  on  the  ground  of  unity  of  possession 
of  the  rectory,  manor,  and  lands  in  one  of  the  greater 
monasteries  dissolved  by  31  Hen.  8 ;  other  copy- 
holds of  the  manor  had  belonged  to  the  monastery 
at  the  dissolution,  and  were  subject  to  tithes :  Held, 
nevertheless,  that  the  exemption  was  good,  because 
the  monastery  might  have  granted  out  the  latter 
copyholds  before  the  union  of  the  rectory,  and  the 
former  after  it  Manek  v.  Aiuifctiioii,  5  Ltw  J. 
Chanc.  163,  s.  c.  1  Sim.  280. 

To  support  a  defence  of  prescription  tn  «««  deci- 
mando  to  a  suit  for  tithes,  on  the  ground  of  the  lands 
having  belonged  to  a  religious  house,  they  miist  be 
shewn  to  have  belonged  to  the  religions  house  from 
time  immemorial,  since  it  is  unavailable  to  shew 
that  the  lands  were  in  the  possession  of  the  religious 
house  at  the  period  the  dissolution  took  place. 
Markham  v.  Smyth,  11  Price,  126. 

An  exemption  from  tithes  on  the  ground  of  the 
lands  having  belonged  to  amonasteiy  of  a  privileged 
order,  does  not  rest  on  prescription ;  but  the  owner 
must  shew,  satisfactorilr,  that  the  monasteiy  was 
seised  of  tiie  lands  before  the  council  of  Lolira*, 
and  also  at  the  time  of  the  dissolution.  And,  tiiere- 
ibre,  where  the  owners  ^f  lands  establidied  the 
former,  but  not  the  latter  laci,  the  Court  decreed  an 
account  of  tithes. 

In  order  to  support  a  general  exemption  m  nam 
dMunando,  it  must  be  shewn  that  the  lands  were 
part  of  the  possessions  of  a  monastery  before  the  tioM 
of  legal  memory,  but  it  is  seldom  that  such  fact  can 
be  distincdy  proved,  and  therefore  it  must  usually 
depend  upon  presumptive  evidence.  Norton  t* 
Hammond,  1  Y^  &  J.  94. 


There  may  be  n  prescription  in  nm  decimai$, 
for  tithes  of  a  district,  or  even  for  a  hundred.  Wbm 
a  preacription  tn  nm  doeimando  u  set  np,  the  paitf 
must  shew  the  specific  ground  upon  which  he  dam 
to  prescribe :  strong  evidence  is  required  is  tapport 
of  a  prosaription  in  iion  isnaiaiMie.  Ckkkaurr. 
Skeidon,  1  Turn.  250. 

An  inclosore  act,  after  directing  aDotasBats  tol« 
made  to  the  rector  of  Waddington,  &c.  in  lin  «f 
tithes,  contained  a  clauae  which  excepted  aU  neli, 
eatate  and  interest,  which  psfsons,  &c  had  asd  es- 
joyed  in  respect  of  the  said  lands,  &c.  bsfaatht 
passing  of  the  act.  The  oommissionsrs,  bj  iMr 
award,  made  several  allotmenta,  but  negleetadto 
allot  in  respect  of  Waddington :  Held,  that,  aads 
the  saving  clause,  the  rector  was  entitled  to  titfai 
in  kind  for  Waddington,  which  was  notiadadedii 
theaward.  CMfwr  v.  IToifcer, 4  B.  &  C. X,  i. e. 6 
D.  &  R.  31. 

Age  does  not  exempt  wood  springing  froa  At 
roots  or  stools  of  trees  from  being  titheaUe.  CU- 
ehater  v.  SMdon,  1  Turn.  245.  [See  WiUimt  r. 
Rowe,  1  M'Clel.  &  Y.  577,  anU,  C] 

Wood  used  for  hop-poles;  upon  tiie  ftm; fo 
hurdles,  for  hurdling  sheep;  for  repaiiiw  htifim] 
for  land-draining  on  the  faim ;  and  for  ml  is  tk 
husbandry  house,  is  not  exempt  from  tithsVf  ths 
common  law,  but  may  be  so  by  custaaa.  W'iSif- 
Stem,  1  Y.  &  J.  262. 

The  n|le  tiiat  involuntary  rakinga  are  act  till- 
able, does  not  extend  to  hay.  BemrUtdc  r*  Tj/k, 
1  Jac.  560. 

The  rakings  ef  com  are  in  general  sxeBptfim 
tithe ;  but  where,  from  the  course  of  karveitiis. 
they  sre  unusually  large  in  quantity,  althoogh  tei 
be  no  imputation  of  nod,  tithe  moat  be  paid  ipA 
them.  GlanvilU  v.  Staeoy,  5  Law  J.  K3. 185,  i.c 
6  B.  &  C.  543. 

Tithes  are  not  payable  in  respect  ofansa^soM 
corn  ground  at  his  own  mill,  though  be  malm  f^k 
by  selling  the  meal  to  the  public.  Tawnltjf  v.  Cf<t- 
gati,  6  Law  J.  Chanc.  159. 

(£)  GGmifO  OUT. 

Where  a  fimner  caused  eveiT  tenth  shesf of  wtet 
to  be  thrown  out  for  tUho,  and  pnt  up  the  otbm  !■ 
shocks  of  different  numbers,  varying  frooi  iiz  to 
nine  :  Held,  that  this  was  illegal,  as  it  was  bmi- 
saiy  for  each  shook  to  oontain  an  equal  aoabsflf 
sheavea.  Walker  v.  Ridgway,  4  Law  J.C.F*H 
s.  c.  3  Bing.  317. 

If  a  parson  agrees  to  take  his  tithes  of  idMOt,  Vf 
one  sh^af  out  of  each  shock  of  ten,  each  ^nf^ 
aively— viz.  the  tint  aheaf  in  the  fint  8lMck,A* 
second  in  the  second,  and  so  on ;  in  die  absBsce  of 
fraud,  this  agreement  is  not  illegal,  aldioBgkdio 
common  law  mode  of  tithing  wheat  is  bj  the  ikMf 
before  it  is  put  np  in  shodoi.  CaUior  ▼.  Jao^*  ^ 
Law  J.  C.P.  183,  s.  c.  3  Bing.  106. 

Where  peas  grown  in  fields,  but  j^thend  grtes, 
were  gathered  by  women  and  obildrea  in  wiB 
baakets  or  aprons,  and  from  those  emptied  istB 
sacks,  each  sack  being  computed  aad  intended  tt 
contain  three  bushels ;  and  when  theiaoks  anwaaw 
in  number  to  ten,  one  sack  was  set  out  for  the  titht; 
and  when  there  were  not  ten,  each  seek  was  caka- 
lated  to  contain  three  bushels,  aad  upon  that  pr^ 
sumption  a  tenth  of  the  whole  was  meamad  oat  0» 
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(ondered  for  the  titbe :  and,  if  there  were  a  sniploB 
OTOT  ten  sacks,  the  Burplna  was  measared  in  the 
same  mtDner :  Held,  that  this  was  a  good  mode  of 
tettiag  ont  the  tithe,  though  it  was  objected  by  the 
▼icar,  that  the  peas  ought  not  to  be  put  into  saeks 
tiil  the  emiing,  and  he  had  seen  the  whole  mea- 
sared, sad  hy  that  means  knew  that  he  had  the 
•ctnal  tenth ;  it  being,  howerer,  shewn  in  evidence, 
thsf  it  was  the  nsnal  mode  of  tithing  in  the  neigh- 
booihood,  and  that  any  other  mode  would  greatly 
injure  the  peas,  as  exposure  to  sun  and  air  for 
any  time  after  they  were  gathered,  would  destroy 
their  bloom  and  diminish  their  ralne  in  the  market ; 
and  it  being  also  shewn  in  eridenoe  that  the  sack 
was  a  measure  of  three  bushels,  and  that  the  occu- 
pier gave  the  vicar  his  choice  of  sacks,  and  did  not 
insist  apon  his  aeoepting  the  sack  without  giving 
him  an  opportunity  of  seeing  and  measuring  the 
contents  of  any  of  the  sacks*  he  choee.  Fanihawe  v. 
Brium,  S  Y.  &  J.  575. 

The  tithe  of  calves  is  to  be  set  out  when  they  are 
fit  to  be  weaned,  and  to  tire  alone  on  the  same  food 
with  the  cow. 

The  proper  mode  of  tithing  hay  is  by  the  fork 
end  rake«     Bnrbloek  v.  Tyter,  1  Jac.  560. 

(F)  Modus. 

A  defence  of  a  modus  is  wholly  inconsistent  with 
a  defence  tn  n&n  dieimando,  Norton  v.  Hammond,  1 
Y.  kJ.94. 

If  a  certain  sum  in  gross  as  a  modus  be  payable 
to  a  vicar  on  his  induction,  in  satisfaction  of  certain 
tithes  daring  the  period  of  his  incumbency,  with  a 
inrther  annual  payment  of  a  smaller  sum  m  lieu  of 
certain  tithes. during  the  same  time,  the  modus 
cannot  be  supported.  Afanfty  v.  Tayfor,  9  Price,  249. 

The  union  of  articles,  as  "  calves"  and  *'  ndlk," 
which  are  distinctly  titheable,  is  bad. 

A  court  of  equity  will  decree  tithes  in  kind,  if  it 
be  satisfied  that  the  modus  set  up  is  either  bad  in 
law,  or  that  it  has  not  been  in  existence  from  time 
hnmemoiial. 

A  modus  in  lieu  of  tithes,  as,  3d,  for  every  hogs- 
bead  of  cider,  and  IJ.  for  fruit,  apples,  pears,  and 
ether  fruit,  is  void. 

So  is  a  modus  in  lieu  of  tithes,  of  4(f.  for  every 
milch  cow  and  calf,  and  9d.  for  every  heiier  and 
calf.    5Aort  v.  Lei,  S  J.  &  W.  464. 

A  modus  for  agistment  tithe  in  satisfkction  of  all' 
tithes,  made  in  years  when  the  grass  land  was  other- 
wise cultivated,  was  holden  bad.  Mould  t.  Wyat, 
f  Ken.  38,  Cbanc 

A  modus  of  Id.  payable  by  every  occupier  of 
land,  in  lieu  of  the  tithe  of  hay,  is  bad.  So  a  modus 
of  a  shining  for  a  milch  cow,  in  lieu  of  the  tithe  of 
milk.  So  a  modus  for  every  occupier  of  land  to  pay 
.a  penny  in  lien  of  the  tithes  of  calves.  Buskr, 
Ltwii,  1  Jac.  963. 

Where  a  district  modus  was  nleaded,  and  it  ap- 
peared from  ancient  documents  that  the  modus  could 
not  consistently  with  those  documents  have  existed 
at  the  time  of  legal  memory,  the  Court  decreed  an 
account  of  tithes  in  kind,  and  refused  an  issue,  not- 
withstanding the  payments  were  proved  to  have 
existed  for  a  great  number  of  years.  A  district 
modus,  to  be  good,  must  cover  all  the  lands  in  the 
district,  and  therefore,  where  a  modus  was  pleaded 
for  a  particular  district,  and  it  appeared  from  the 
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evidence  that  certain  farms  within  the  district  never 
paid  or  contributed,  the  modus  was  considered  bad. 
'Milier  v.  Jackton,  1  Y.  &  J.  65. 

Where  a  township  modus  of  52.  9s.  10|c{.  was 
pleaded,  as  oovertng  all  the  lands  in  a  particular 
township,  in  lieu  of  predial  tithes,  and  it  appeared 
from  the  evidence,  that  for  a  great  many  yean 
several  small  sums,  amounting  to  about  the  sum 
pleaded,  had  been  paid  by  the  inhabitants  severally, 
and  not  collectively,  to  the  rector :  The  Court  held, 
that,  though  som»  of  the  payments  might  be  good 
mod  uses  or  prescriptive  paymenta  for  their  respective 
farms ;  yet  that  they  could  not  together  make  a  good 
township  modus. 

To  render  a  township  modus  good,  it  ought  to  be 
pa^^ble  by  each  and  every  of  the  inhabitants,  and 
ought  not  to  be  collected  by  the  rector.  Jaekton  t. 
Bonum,  f  Y.  &  J.  45. 

Where  moduses  were  7d,  for  every  milch  cow, 
5d.  for  every  heifer,  4d.for  every  hogshead  of  cider, 
and  Id,  in  uen  of  hoarded  apples,  they  were  held  to 
be  legal,  and  issues  directed  to  try  them.  HolweU 
r.  Blake,  1  M'Clel.  559. 

Moduses  of  l|d.  for  every  cow  calving  and  being 
milked  within  the  year  ending  at  Easter,  in  lieu  o£ 
the  tithe  of  milk  and  calf  of  every  such  cow  ;  of  Id. 
for  every  cow  not  calving,  but  being  ndlked  within 
the  year  ending  at  Easter,  in  lieu  of  the  Uthe  of 
milk  of  such  cow ;  of  4d.  for  every  colt  foaled ;  of 
9d.  fo^  everv  lamb ;  of  Id.  for  every  sheep  shorn, 
in  lieu  of  the  tithe  of  wool ;  and  of  Id.  for  every 
garden,  in  lieu  of  the  tithes  of  the  produce  of  such 
garden:  Held,  good  moduses,  but  issues  offered. 
GovemoTi  rf  Lueten  School  v.  SearUit,  S  Y.  Ac  J.  990. 

Issue  directed  to  try  a  modus  of  97{.  a  jear,  pay- 
able half-yearly,  alleged  to  be  payable  in  lieu  and 
satisiaetion  of  aU  the  vicarial  tithes  of  certain  frtrms 
constituting  a  particular  hamlet  within  the  parish, 
notwithstanding  the  presumptive  rankness  of  the 
modus,  and  though  it  appeared  from  ancient  docu- 
ments that  the  whole  value  of  the  lands  in  the  parish, 
at  a  date  long  subsequent  to  the  time  of  leg^ 
memory,  were  of  less  annual  value  than  the  sum 
pleaded  as  a  modus,  and  notwithstanding  there  was 
no  evidence  of  any  payment  of  tithes :  ue  validity 
of  the  ancient  documents,  and  their  application  to 
the  subject,  being  however  questioned,  and  a  great 
deal  of  parol  testimony  beine  adduced  in  sup^rt  of 
the  modus,  uncontradicted  by  any  parol  evidence 
to  the  oontrarr*  Strong  t.  Denc^M,  S  Y.&  J.  594. 

A  modus  or  6d.  in  tue  pound  on  an  ancient  rent, 
held  bad,  as  a  shifting  and  imcertain  modus.  The 
following  moduses  were  held  good,  viz.  two-pence 
for  every  milch  cow,  called  a  new  cow,  that  is,  a 
cow  that  has  had  more  than  one  calf,  in  lieu  of  the 
tithe  of  the  milk  of  such  cow ;  one  penny  for  every 
milch  heifer  or  whey  of  her  first  calf,  in  lieu  of  the 
tithe  of  milk  of  such  milch  heifer  or  whey ;  one 
penny  for  every  far  cow  or  strip,  that  ia,  a  milch 
cow  Uiat  has  not  had  a  calf  within  the  year,  in  lieu 
of  the  tithes  of  such  far  cow  and  the  milk  thereof; 
one  penny  for  every  calf  under  five  within  the  year ; 
for  five  calves,  the  value  of  one  halfpenny  a  calf; 
six  calves  up  to  fourteen  inclusive,  a' calf  in  kind,  or 
its  value ;  fifteen  calves,  a  calf  in  kind  or  its  value, 
and  the  value  of  half  a  calf  more ;  sixteen  calves  to 
twenty-four  inclusive,  two  calves  in  kind,  or  their 
value ;  and  so  on  in  proportion*    The  like  modus 
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for  fowli;  OM  jMUiy  fiv  erorf  garden ;  and  fovr- 
pence  for  a  ben,  celled  a  loek  ben,  in  Ueu  of  tbe 
tithee  of  egga  and  yoang  ponltnr. — ^Tbe  following 
modoaee,  rim,  for  cTerj  Duinber  of  lamba  witbin  tbe 
year,  under  five,  notbing ;  fite  lambe,  tbe  ralne  of 
one  balfoennj  a  lamb ;  aiz  lamba,  and  op  to  foor* 
teen,  inoloaiTe,  a  lamb  in  kind,  or  ita  raloe  ^  fifteen 
lamba,  a  lamb  in  kind,  or  ita  ralne,  and  tbe  ralne  (tf 
balf  a  lamb  more ;  aizteen  lamba  np  to  twenty-foor 
indnaire,  two  lamba  in  kind  or  tbeir  ralne,  nd  aa 
on :  tbe  like  modoa  aa  to  fleecea :  tbe  aame  aa  to 
geeae ; — ^were  eonaidered  bad,  notbing  being  paid 
under  fire.    Norton  r.  Hammond,  1  Y.  &  J.  94. 

A  modoa  of  l\d*  ibr  erery  milcb  cow,  if  under 
ceren,  kept  and  fed  on  tbe  landa,  in  lien  of  tbe  titbe 
of  milk  and  oalrea  of  anch  oowa;  2a.  4d.,  if  tbe  afiloh 
Gowa  and  calreaaball  amountto  aeren,  and  not  aeren* 
teen ;  and  tbe  like  aum  of  i^  4ff.  for  ereiy  ten  mileb 
cowB  after  tbe  firat  aeren,  in  lieu  of  tbe  titbe  of  tbe 
milk  and  ealrea  of  ancb  cowa,— oonaidered  good. 

A  modna  of  td.  for  erery  bonae  and  garaen,  in 
liea  of  garden  atoff,  eonaidered  good ;  but  bold  to 
Gorer  only  gardena  annexed  to  bouaea  for  tbe  nae  of 
tbe  bouaea,  and  not  to  market-gardena,  or  tbe  like. 

A  cuatom  to  pay  tbe  aerenth  lamb,  pig,  fleece,  or 
goaling,  if  tbere  l>e  aeren,  inatead  of  a  tentb  only  of 
Uie  ralne  of  tbe  lamba,  piga,  fleecea,  or  goalinga,  in 
lien  of  tbe  titbea  of  ancb  lamba,  &e.,  and  if  tbere  be 
aerenteeo,  tben  a  lamb,  pie,  fleece,  or  goaling,  and 
ao  an  additional  lamb,  &o.  tot  erety  aooceaaire  ten, 
beld  a  roid  cuatom.  Pritehett  r.  nontyborno,  1  Y. 
Ic  J.  1S5. 

Tbe  Court  will  not  diaturb  a  rerdict  eatabliabing 
a  modua,  wben  tbe  cauae  comea  before  tbemfor  fur- 
ther directiona  on  tbe  poatea  ;  bence  a  modoa  of  9d, 
a  corer,  for  ereiy  corer  of  clover,  and  ao  in  propor- 
tion ;  and  another  modua  of  fd.  yearly  for  ereiy 
day 'a  math  of  bay,  and  ao  in  proportion,  bare  been 
bolden  good.  Davioi  r.  Mcteley,  M'Clel.  14S,  a  e. 
35  Price,  423. 

Caaea  of  modnaea  found  differing  from  tboae  laid 
ia  tbe  anawer,  and  directed  to  be  tried  by  tlie  iaaue 
ordered,  but  receired  and  acted  upon  by  tbe  Court, 
diaapprored,  and  tbe  reaaonaaUted.  WiUiamMonr. 
Tltompmm,  11  Price,  745. 

Bill  W  tbe  impropriate  rector  of  A  for  predial 
tithes  ofland,  allotteid  under  an  incloaure  act.  Tbe 
defence  waa,  that  tbe  land  allotted  waa  awarded  in 
lieu  of  a  right  of  common  in  A,  appurtenant  to  a 
tenement  in  tbe  pariah  of  B ;  and  that  tbe  tenement 
in  B  waa  protected  from  all  titbea  by  a  faim  modna 
of  20«,  payable  to  the  rector  of  B,  and  therefore  that 
the  modua  for  tbe  tenement  protected  the  allotment 
The  Court,  bowerer,  decreed  an  account.  Bishop 
of  CarlUU  r.  B^tn,  1  Y.  &  J.  123. 

The  defendanta  to  a  bill  by  a  rector  for  titbea  of 
bay,  set  up  a  modna  of  two-pence  for  each  load  of 
bay  of  tbe  weight  of  one  ton,  payable  at  Eaater  by 
the  sereral  occupiers,  in  lieu  of  titbea  of  bay  grown 
from  Eaater  in  tbe  year  preceding  induaire ;  and 
they  br  tbeir  anawer  fmrther  stated,  that  tbe  amount 
of  modua  payable  to  tbe  rector  under  such  custom 
had  been  naually  aacertained  by  a  peraon  on  behalf 
of  tbe  rector  inq>ecting  tbe  ricka  of^ay  made  witb- 
in tbe  pariah  in  each  rear,  and  forming  an  estimate 
of  the  number  of  loada  of  one  ton  weight  contained 
in  each  rick,  upon  which  eatimate  the  whole  of  tbe 
annual  modus  payable  to  tbe  rector  was  calculated. 


but  that  tbia  flBode  of  estinadng  flia  weight  ftnod 
no  part  of  tbe  cuatom ;  it  also  appetxed,  tl>tk,iB  a 
anit  inatitnted  in  tbe  Excbeqaer  ij  the  me  ndoi 
against  aome  occupier  for  the  tidie of  hajie  ik 
aauM  pariah,  an  iaaue  had  been  direelBd,ad,  lb 
iniy  baring  found,  that  two-peaoe  for  ereij  loidtf 
ba^  of  tbe  weight  of  one  ton  bad  been  innanoriaD; 
paid  to  tbe  rector  at  Eaater  in  each  jmi,^ii. 
semral  ocenpierB  of  lande,  ia  liea  of  Am  titM  d 
bay,  tbe  rector'a  biU  bad  been  disattMdwithcMiii 
Held,  that  tbe  alleced  modna  wis  bad  in  ha,  nd 
that  an  account  ongbt  to  be  directed  igUBit (ki^ 
fendanta,  without  directing  aa  iane  ti  to  tbiiili* 
dity  of  the  modoa. 

Q««f«— Whether  the  Court  oagbt  to  dineta 
issue  to  try  tbe  ratidity  of  a  BMdas,  wben  Iki 
modua  ia  atatad,  in  the  anawer,  in  snch  a  fomtU 
it  would  not  be  good  in  law,  if  proved  uMtAjm'i 
ia  alleged,  but  tbe  Court  baa  reaeon  to  bdiflrfl,(H 
on  a  trial,  tboae  dreumatanoea,  wbieb  voildWn> 
qniaite  to  giro  it  ralidity  may  prabablj  beaaik> 
liabed  in  eridence.  Goerfeneagk  ?.  P«wtt»  t  Bnt 
219. 

By  7  &  8  Wm.  3,  c«  6,  a  amwtij  nudjt 
giren  bafoae  two  jnatioea  for  tbe  recovery  of  m 
titbea.  under  the  ralue  of  40t.  [inereeeed  to  lOt  kf 
53  Geo.  3,  c.  127,  a.  4];  by  s.  7,  wbich  jinin 
appeal  to  tbe  sessions,  tbe  eertiortri  ii  ttkn  twif^ 
*'  unless  tbe  tiUe  of  tbe  tithes  should  beia  qooti"; 
and  by  a.  8,  if  any  peraon  compltined  eguiA," 
nubtracting  tithcM,  abould  inaiat  befive  two  jirtiw 
upon  any  preacription,  oompoeition,  or  "J^** 
mandi,  agreement,  or  title,  in  order  to  ftee  hiMaf 
from  the  tithes  claimed,  and  deliver  tbe  nm  ■ 
writing  to  tbe  jnatioea,  anbaeribed  bjbiatiil 
abould  giro  tbe  party  complaining  eeeaiitjitBtti 
aatiafiiction  of  tbe  jnatioea,  to  pay  all  com  b^  j^ 
magea  which,  upon  a  trial  at  law,  to  be  bad  fir  <m 
purpoae  in  any  superior  court,  ibooM  ^t^ 
against  him,  in  case  the  preeeriptioBi  frc.  w» 
not  upon  such  triid  be  allowad  j  ia  nA  ew  "^ 
juaticea  abould  forbear  to  gire  any  jodnMt  dm 
matter,  and  the  party  complaining  eMsU  M  it 
liberty  to  prosecute  him  for  the  enbtraedoa  iosj 
court  in  which  he  might  hare  seed  before  tlie  i^ 
Qtuere,  whether  by  this  act  the  joetioee  bive ]«■- 
diction  to  try  a  modus  deeimandi.  Wbeie.  boaeiv. 
after  summons  and  appearance,  two  iostieM  m* 
an  order  under  this  atatute  upon  a  detendaat  to  f^ 
the  ralue  of  certain  small  titbea,  and  opoa  tbt  on 
of  an  appeal  againat  the  order,  the  defiwdaat  tttf* 
for  the  firat  time,  offered  evidence  ofaewd«*» 
fiMndi,  which  waa  rejected :  Held,  that  the  aw*''* 
did  right,  and  that  if  tbe  defendant  meaot  to «» 
himaelf  of  a  modua  aa  a  ground  of  defeBee,M*^ 
bound  to  submit  his  eridenoe  to  the  tiro  joaboai  n 
the  first  instance.  Rex  r.  Ambme  J^>  <  ^'  '^ 
R.860. 

(G)  CoMPOsmow. 

A  composition  may  be  made  by  a  privfleged  •• 
well  aa  by  a  religiooa  order;  hence  the  leayj''! 
der  the  Crown 'a  grantee  of  landa  which  hadbei0ip| 
to  the  KnigbU  of  St.  John  of  Jeraealem.  aad  »• 
under-tenanta,  may  defond  tbemaelvee  agaia^^  "^ 
mand  of  titbea,  joat  as  they  might  have  "wej 
their  lands  had  belonged  to  an  order  not  ^fmr* 
Donniton  r.  EMey,  1  M'Clel.  &  Y.  1. 
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By  letters  patent,  19  Jae.  1,  e  rectoij*  with  the 
apporteDaneee,  was  granted  to  the  Dean  and  Chap- 
ter of  York,  and  their  succeabors,  for  the  support 
and  maintenance  of  a  grammar-school.  In  171  jS,  an 
arraogemenl  was  entered  into  between  the  Dean 
and  Chapter,  and  their  lessee  of  the  rectory,  and 
the  lord  of  the  manor  of  a  district  within  the  rectorj, 
to  take  a  perpetoal  composition  in  lieu  of  the  tithes 
of  that  district,  and  soch  arrangement  was  carried 
into  effect  by  deeds  of  covenant,  ezecnted  by  the 
Dean  and  Chapter  and  their  leasee,  and  the  lord  of 
the  manor,  and  tiie  latter  granted  a  perpetoal  rent* 
charge  to  the  amount  of  the  compoaition  out  of  his 
estates.  This  composition  or  rent  continued  to  be 
leceiTed  \jj  the  lessees  of  the  Dean  and  Chapter  for 
npwarda  of  a  century,  when  the  Dean  and  Chapter 
(the  rectory  being  then  in  their  own  hands)  refused 
eay  longer  to  receive  it,  and  filed  their  bill  for  tithes. 
Toe  Court  held,  that  the  deed  of  covenant  of  171S 
WIS  void  ander  the  disabling^  statute,  and  that 
the  covenant  was  not  binding  on  the  Dean  and 
Chapter,  and  that  they  were  entitled  to  the  tithes. 
Dion  and  Chapter  of  Su  PeUr,  York,r,  MiddUborough, 
2Y.&J.196. 

^  A  tenant  who  enters  into  a  parol  compoaition  for 
tithes  creates  merely  a  personal  contract,  which 
eeaeee  with  the  occupation.  The  composition  paid 
by  the  former  occupier  is  primd  facit  evidence  of 
nine.    Paynton  v.  Kirkby,  t  Chit.  405. 

Compoeition  for  tithe  from  Michaelmas  to  Mi- 
ehaehnai,  is  not  determined  by  the  tenancy  of  the 
lead  expiring  at  Lady-day,  but  there  most  be  notice : 
therefore,  where  tenant  continued  to  hold  part  of  the 
hna.  Uxt  her  away-going  crop,  till  Michaelmas  fol- 
lowing the  end  of  her  term — Held,  that  tender  of 
tenpoeition  to  Lady-day,  and  setting  out  of  tithe 
upon  the  part  thus  occupied  was  no  answer  to  an 
action  for  a  year's  composition.  Notice  to  deter- 
mine soch  composition  must  be  similar  to  notice  to 
datermine  a  yearly  tenancy,  via.  aiz  months.  Hulnu 
r.  Pardet,  1  M'Clel.  393,  s.  c.  1  C.  &  P.  93. 

Where  an  inolosure  act  substituting  a  money  pay- 
meat  in  lieu  of  tithes,  to  be  calculated  with  reference 
to  the  vahie  of  the  tithes,  contained  these  words, 
that  the  payment  to  the  yicar  was  to  be  "  free  and 
dear  of  all  rates,  taxes  and  deductions  whatever :" 
It  was  holden,  that  the  vicar  was  exempt  from  poor 
latea,  in  respect  of  the  money  50  directeii  to  be  paid 
to  him.  ChatJUld  v.  RuUon,  3  B.  &  C.  863,  s.  c.  5 
D.  &  R,575. 

Ccmmissionen  under  an  inclosore  act  were  to 
>Uot  by  their  award  to  the  reotor  of  the  parish  so 
anich  of  the  lands  to  be  inclosed  in  the  township  of 
9,  and  of  the  titheable  parte  of  the  township  of  W,  as 
should,  quantity,  quality,  and  situation  considered, 
oootain,  or  be  equal  in  rdue  to,  two  fifteenth  parte 
of  the  titheable  places  thereof,  in  lien  of  tithes  oris* 
lag  within  the  same  lands ;  after  the  enrolment  of 
the  award  of  the  commissioners,  all  tithes  arising 
rntUn  the  lands  inclosed  were  to  cease ;  but  there 
wu  a  saving  to  all  persons  (other  than  the  persons 
to  wh<»i  any  compensation  would  be  made  by  virtue 
of  the  act,  m  reapect  of  the  interest  for  which  such 
compensation  should  be  made,)  of  all  such  interest 
as  they  had  in  respect  of  the  said  lands  before  the 
passing  of  that  act ;  an  awurd,  by  which  the  com- 
missioners allotted  to  the  reotor,  in  lien  of  the  titbea 
of  S  and  A ,  lands  more  in  quantity  dian  two  fifteenths 


of  the  lands  inclosed  in  S  and  A,  bat  less  than  two 
fifteenths  of  the  lands  inclosed  in  S,  A,  and  W, 
without  any  allotment  ezpreaaed  to  be  in  lieu  of  the 
tithes  of  W,  is  not  a  bar  to  the  rector's  claim  of  the 
tithea  in  W.    Cuoper  v.  Thorpe,  i  Russ.  78. 

To  ascertain  the  tenability  of  a  money  payment 
in  respect  of  an  ancient  composition  in  Ueu  of  tithes, 
the  Court  directed  an  issue.  Markham  v.  Smyth, 
11  Price,  126. 

(H)  Actions  at  Law. 

A  partjr  cannot  proceed  at  law  and  in  oquity  at 
the  same  time  for  the  treble  ralue  of  tithes.  TauntoH 
y.  Glyde,  10  Price,  189. 

But  filing  a  bill  in  equity  for  tithes  does  not  pre- 
clude the  defendant  from  bringing  an  action  of  tres- 
pass for  not  taking  them  away.  Therefore  the  Court 
will  not  g^rant  an  injunction  to  restrain  the  proeeed- 
ings  at  law.  Bradley  v.  Bemted,  13  Price,  221, 
a.  0.  M'Clel.  80. 

I'ithe  had  for  years  been  set  out  in  shocks.  The 
gatherer,  after  notice,  and  inquiring  how  nuny 
shocks  there  were,  did  not  uke  it  away.  The  iarmer 
declared  in  case,  for  not  carrying  it  away,  and 
alleged  that  it  was  lawfully  an^  in  due  manner  set 
out.  The  Court  held,  that  there  was  evidence  to 
go  to  the  jury,  that  the  parties  had  agreed  that  the 
tithe  should  be  set  out  in  shocks,  and  that  such  an 
agreement  supported  the  allegation.  They  alao 
held,  that  the  question,  whether  com  has  been  on 
the  ground  a  reasonable  time  to  enable  the  party  to 
examine  it,  was  a  question  for  the  jury.  Facey  r, 
Hurdom,  2  Law  J.  K.B.  225,  s.  o.  3  B.  &  C.  213, 
s.  c.  5  D.  &  R.  68. 

In  an  action  for  not  carrying  away  tithe,  it  was 
averred  in  the  declaration  (by  mistake),  that  the 
land  was  that  year  sown  with  p;rass ;  the  defence 
was,  that  tbe  tithe  was  set  out  in  an  inconvenient 
manner  for  being  carried  away ;  but  the  jury  found 
that  it  was  set  out  according  to  the  coatom  of  the 
country :  Held,  that  tbe  uncertainty  aa  to  the  decla- 
ration, and  as  to  the  setting  out  tbe  tithe,  was  suffi- 
cient ground  for  granting  a  new  trial.  But  the 
5laintiff  was  aUowM  to  amend  on  payment  of  costs. 
ieepir  r.  Mantle,  M<Clel.  388. 

(I)  Suits  in  Equity. 

In  suite  for  tithes,  the  jurisdiction  of  aoourt  of 
equity  is  limited  to  discovery  and  account.  The 
title  to  tithes,  as  of  other  real  property,  is  a  question 
of  a  legal  right,  upon  which  tne  court  of  equity  has 
no  jurisdiction ;  and  if  the  title  is  disputed  and 
doubtftil,  the  Court  has  no  right  to  make  a  decree. 
Norbury  y.  Meade,  2  Bligh,  245. 

If  the  occupier  abews  a  colour  of  title  to  the  tithea 
not  rendered,  a  court  of  equity  will  not  interfere, 
but  leave  the  plaintiff  to  his  remedy  at  law.  Cherry 
y.  Legh,  1  Bligh,  NJ3. 306. 

A  lay  impropriator,  who  is  in  possession  of  a  rec- 
tory, and  in  perception  of  the  tithes  subject  to 
eharges  by  way  of  mortgage,  and  for  raising  por- 
tions, (inasmuch  as  such  mortgagees,  &o.  having 
permitted  the  possession,  cannot  claim  the  by-gone 
rente,)  has  a  title  sufficient  to  sustsin  a  suit  against 
occupiers  for  an  account  of  tithes.  Glegg  v.  Legh, 
1  Bligh,  N.S.  302. 

It  is  not  sufficient  ground  for  an  application  to  a 
court  of  equity,  to  restrain  a  plaintiff  in  a  suit  by 
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bUl  In  that  ooart  for  tithas,  from  proceeding  in 
•ctions  brought  by  him  agtinst  puruhioners,  not 
parties  to  that  snit,  for  not  letting  out  their  tithes, 
that  the  court  of  eqoitj  has  decreed  an  issue  to  try 
the  Tslidity  of  (parochial)  moduses  laid  in  the  an- 
swers as  covering  the  articles,  in  respect  of  tlie 
tithes  of  which  the  action  atiaw  had  been  commenced; 
nor  although  the  parties  applying  have  entered  into 
a  bond  to  pay  all  coats  of  suits  and  actions  relating 
to  such  tithes,  to  connect  tliem  with  the  suit  in 
equity,  as  to  entitle  them  to  the  interference  of  the 
Court    Taylor  r.  Cook,  9  Price,  207. 

If  a  disinterested  party  be  made  a  defendant  to  a 
suit  for  tithes,  he  is  entitled  to  have  the  bill  dis- 
missed with  costs ;  though,  if  he  intermeddles,  the 
bill  will  be  dismissed  without  costa  Markham  ▼• 
Smyth,  11  Price,  126. 

Where  a  bill  for  an  acoount  of  tithes,  after  stating 
that  the  plaintiff  claimed  as  losieo  of  an  impropriate 
rector,  alleged  that  the  owner  demised  the  titnea  to 
the  plaintiff,  without  stating  that  the  demise  was 
by  deed :  Held  demurrable ;  but  the  Court  recom- 
mended the  plaintiff  to  submit  to  an  amendment,  by 
making  the  rector  party  plaintiff,  and  other  corre- 
sponding alterations,  which  he  was  allowed  to  do  on 
payment  of  costs.  Jacktou  ▼•  Bttuon,  13  Price,  131. 

In  a  suit  by  an  impropriate  rector  for  tithes, 
where  the  defence  is,  that  the  tithe  in  question  is 
vicarial,  and  the  vicar,  who  is  a  defendant,  dies 
during  the  suit,  it  is  not  necessaiy  to  make  the  new 
vicar  a  party,  if  the  plaintiff  will  waive  the  account 
subsequent  to  his  induction.  The  tithe  of  tare-seed 
held  to  be  a  small  tithe.    Dawi  v.  Benn,  1  Jac.  95. 

Where  a  rector  and  vicar  joined  in  a  suit  for 
tithes,  respectively  due  to  them,  it  was  held  multi- 
farious.   Enter  College  v.  RowUftd,  6  Mad.  94. 

A  person  entitled  to  a  parcel  or  portion  of  tithes, 
was  made  a  defendant  in  a  suit  by  a  person  also 
claiming  to  be  entitled  to  the  tithes  against  occu- 
piers ;  he  joined  with  the  occupiers  in  one  answer, 
and  insisted  on  bis  right  to  the  tithes :  The  Court 
retained  the  plaintiff's  bill  for  a  vear,  with  liberty 
to  bring  an  action  ;  if  not,  the  bill  to  be  dismissed 
without  costs.  An  action  was  brought  i^ainst  the 
occupiers,  and  a  verdict  given  for  the  plaintiff.  The 
Court,  on  further  hearing,  decreed  an  account  of 
the  tithes,  and  ordered  Uie  payment  of  costs  by 
the  occupiers,  and  the  other  defendant. 

When  an  impropriator,  or  owner,  is  made  a  party 
to  a  suit  for  tithes,  and  does  not  demur  to  the  bill, 
or  insist  by  his  answer  that  he  ou^ht  not  to  be  made 
a  party,  but  joins  with  the  occupiers  in  an  answer, 
and  suggests  their  defence,  though  the  Court  cannot 
decree  an  account  against  him,  yet  it  will  visit  him 
with  costo.    Wing  v.  Murrell,  1  M'CleU  &  Y.  620. 

(K)  Pleadings. 

A  plaintiff  in  equity  must  stste  his  title  in  his 
bill,  and,  unless  it  is  admitted  by  the  defendant, 
must  prove  it     Norbury  v.  Meade^  S  Bligh,  245. 

The  same  precision  of  pleading  is  not  re<juired  in 
an  answer  insisting  upon  an  exemption,  as  m  a  bill. 

An  allegation,  in  an  answer,  that  a  monastery 
held  the  lands  discharged  from  tithes,  is  suifioient 
to  raise  Uie  question  of  discharge  by  immemorial 
prescription ;  and  that  too,  though  the  lands  were 
not  particularly  described.  William$  v.  GoodehiU, 
\Mw  J.  Chanc.  53. 


It  is  incorrect  to  plead,  that  by  a  eutom  vied  lei 
approred  of  in  P,  and  nineteen  other  parishti,  m 
tithe  of  a  particular  kind  was  due  or  ptjiUe  to  tb 
rector  of  P.    Page  v.  Wilun,  2  J.  &  W.  5tl. 

In  pleading  that  particular  lands  stb  not  liiUa  to 
tithes;  descnbing  them  accoiatelj,  ind  duviB; 
their  situation  and  boundaries,  are  indiipflwUe 
requisites.    Idarkham  v.  Smyth,  11  Frioe,  1i6. 

A  bill  being  filed  against  an  occupior  ht  titheitf 
certain  lands  called  Cook't  Green,  the  dafeBdnttb^ 
his  answer,  states,  that  the  lands  in  hi<  ooeopatiB^ 
together  with  a  certain  other  dose,  in  tlie  occafstM 
of  A,  containing  nine  aeies,  and  wpanted  bmtk 
former  by  a  lane  which  had  been  recently  hid » 
the  defendant's  grounds,  were  called  and  wdl  kwn 
by  the  ancient  name  of  Codk'$  Green;  end  be  An 
insists  that  the  lands  called  Cook'eGraen  ancomd 
by  a  modus :  Held,  that  the  landa  comprisfldii  tb 
fimn  or  district,  alleged  to  be  covered  b/  the  min, 
were  described  with  sufficient  cenainty.  Ififfiiai 
V.  Waltou,  1  Ruas.  605. 

Where  a  11011  doeimande  was  set  np  for  liiMif,n 
part  of  the  possessions  of  a  monestary,  which  via 
dissolved  by  or  came  into  the  hands  of  KiogH«B.  8, 
and  the  answer  alleged,  that  such  Itndi  woe,  ittk 
dissolution,  in  the  hands  or  occupation  of  the  ibhot, 
discharged  of  all  tithes,  without  itatiiig  in  whs 
manner  they  were  discharged,  whether  by  bol, 
order,  or  prescription, — the  Court,  apon  the  effKtef 
the  whole  answer,  considered  it  ought  oodenOid 
it  to  mean  prescription.  Fritchett  r.  Bmjiint,  1 
Y.  &  J.  135. 

In  pleading  a  modus  for  certain  land,  itnoit  hi 
alleged  in  the  answer  that  the  defendaat  ooeti{iiB 
the  same.    Stuart  v.  Gremll,  9  Prioe,  106. 

A  defendant  cannot  plead  a  paymeot  u  a  noni, 
and  afterwards  insist  upon  the  aame  ptyv.'* ' 
composition,  requiring  six  months  to  detoniM  it 
Wolley  V.  BroumhiU,  M'Clel.Sl7,i.c.  1SPW«,SW' 

Bill  by  an  impropriate  rector,  agaioat  oocqusi, 
for  an  account  of  tithes ;  and  agaiaata  P^'^'^ 
requirinff  a  discovery  from  the  Utter,  of  the  dMU 
under  which  he  claimed  to  be  entitled  to  the  poiw 
of  tithes,  to  which  the  bill  admitted  bimto  be» 
titled ',  alleging,  that  iJie  deeds  would  abev  not  «7 
the  title  of  the  portionist  to  the  tithea  dainsi  V 
him,  but  also  the  tide  of  the  plaintiff  to  the  Oihs 
demanded  by  him  of  the  occupiers.  Deanrnr  vj 
the  portionist  to  the  discovery  alloired.  Cos^  ^* 
Earl  Grey,  1  Y.  &  J.  154.  ,    . . 

Where  a  biU  did  not  pray  an  aceoant  for  titW 
against  the  occupiers,  but  an  account  of  die  s"? 
received  for  tithes,  by  a  person  olainiog  QBdiMi 
adverse  title^  it  was  holden  not  to  lie.  2i^  '*>*'? 
of  St,  Jiaph  V.  WUlUme,  1  Jac.  549.  ^ 

Where  a  bUl  claimed  the  tithe  of  p<t*t<^>*^ 
nips,  and  cabbages,  generally ;  and  the  aaawer  m 
up  a  garden  modus»  and  the  plaintilF  M  wAp 
tithe  of  gardens :  The  Court  dismisaed  AtWl" 
that  respect,  with  costs.  Wolley  t.  *•"*• 
M'Clel.  317,  s.  c.  13  Price,  500.  ^.„  ,  ^ 

It  is  not  a  demnirable  obiectien  toabifl»» 
account  of  tithea,  that  the  plaintiff havwgeWM'" 
the  foundation  of  his  claim,  a  decree  made  »  F^ 
suance  of  an  act  of  parliament,  alao  <»*^  vj 
other  distinct  sources  from  which  he  w;^.*; 
right,  and  on  which  he  rests  his  title  j  the  !»»»« 
those  two  latter  being,  first,  an  agreesient  aawp" 
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to  the  deCfM,  charged  to  hare  been  oonflnned  bj 
an  act  of  parliament  paaaed  ten  yeara  before  the  for- 
mer aet ;  and»  aecondlj-,  custom  founded  on  com- 
neiciai  naage, — there  being  nothing  uncertain. 
Owmy.  Nodm,  M*C)el.  fS8,  a.  c.  IS  Price,  478. 

To  part  of  a  bill  praying  an  account  of  the  great 
tithea  arising  out  of  certain  lands  called  the  Old 
lodosuiee  in  the  occupation  of  the  defendants,  a 
plea  aetting  forth  an  inelosure  act,  and  an  award  of 
commiMioners  under  it,  wherein  they  bad  allotted 
certain  parts  of  the  inclosed  land  in  lieu  of  the  right 
to  tithes  in  kind  in  Tarious  peraons,  and  in  lien  of 
and  as  a  compensation  for  aU  tithes  due  to  the  plain* 
tiif,  (after  having  noticed  a  dispute  between  a 
dahnant  of  the  tithes  of  certain  old  indosures  as 
against  the  plaintiff,  which  they  had  declined  to 
deteimine,)  and  averring  that  the  lands  in  the  occu- 
pation of  the  defendants  were  not  part  of  the  old 
iBciosures  so  in  dispute,  overruled,  and  ordered  to 
stand  for  an  answer,  with  liberty  to  plaintiff  to  ex- 
cept,— not  being  a  short  answer  to  the  demand, 
bnngittg  the  question  between  the  parties  to  a  single 
point  precisely  meeting  the  allegations  in  the  bill* 
Wing  V.  MurrelU,  11  Price,  7fS, 

Corenant  for  not  setting  out  certain  tithes  :  plea, 
that  by  an  inelosure  act,  the  plaintiff  received  an 
allotment  in  lieu  thereof,  not  atating  that  the  com- 
niasionerB  under  the  act  had  made  their  award  as 
directed  thereby:  Held,  although  the  jury  had 
foond  for  the  defendant  upon  that  issue,  that  the 
plea  was  untenable,  as  it  did  not  shew  that  the  forms 
of  the  aet  had  been  complied  with  :  judgment  non 
9btt€mtg  vertdieto  was  therefore  entered  for  the 
plaintiff.    Ei/ii  v.  Armism,  3  D.  &  R.  «7. 

(L)  Evidence. 

All  owners  of  lands  in  the  same  parish  are  incom- 
petent witnesses  on  issues  to  txy  modnses ;  and  the 
depositions  of  interested  witnesses,  who  are  dead, 
cannot  be  read,  although  their  being  so  interested 
does  not  appear  upon  the  face  of  the  written  docu- 
ment.    Jmet  V.  Carrin^ton,  1  C.  &  P.  329.  [Park] 

The  lessee  of  a  vicar  is  a  competent  witness  on  an 
issue  to  try  a  modus  between  a  vicar  and  occupiers, 
if  he  release  the  vicar.  Robimon  v.  Willuinuon,  9 
Price,  136. 

To  establish  a  bill  to  enforce  a  contribution  be- 
tween tithe-ovmers,  the  evidence  must  be  express, 
and  not  doubtful.    Stone  v.  Yea,  1  Jac.  426. 

A  person  suing,  ss  lay  impropriator,  for  the  tithes 
of  a  parish  in  which  there  has  been,  within  the 
living  memory,  a  parish  church  and  a  burial  ground, 
in  order  to  establish  his  title,  must  sliew  that  there 
has  been  an  impropriation,  and  when  it  was  made ; 
because,  if  it  was  not  prior  to  the  |5  Ric  f ,  c.  6,  it 
is  ftirther  necessary,  according  to  that  statute,  that 
an  endowment  of  a  vicarage  ehould  be  shewn ;  and 
if  the  plaintiff  does  not  allege  and  prove  either  that 
the  appropriation  was  before  the  15  Rio.  2,  or  that 
a  vicar  has  been  endowed,  primd  facie  the  appropria- 
lioB  is  invalid.    Norlmry  v.  Meade,  3  Bligh,  245, 

According  to  ancient  practice  in  suits  by  lay  im- 
pffopriaton,the  production  of  the  original  grant,  and 
a  regular  deduction  of  the  tithe  by  the  necessary 
documents,  were  required.  That  practice  was  altered 
in  consideration  of  the  frequent  lose  of  instruments 
of  title.  But  it  is  still  necessary  to  produce  the 
original  grant,  and  to  prove  a  possession  correspond- 


ing with  the  title.  Norhwry  v.  Meads,  S  Bligh,  224. 
Upon  a  lease  of  tithes,  by  the  lay  impropriator,  if 
the  tithes  of  particular  lands  are  excepted,  it  might 
admit  of  the  conatruction  that  the  lessor  is  entitled 
to  that  which  he  accepts.  But  if  a  former  owner  of 
the  tithes  upon  a  lease  has  made  a  parol  declaration, 
that  he  is  not  entitled  to  the  tithes  of  thoee  lands, 
that  declaration  is  in  itself  important  evidence,  and 
gives  a  construction  to  the  exception  in  the  lease. 
Narbury  v.  Meade,  3  Bligh,  224,  267. 

In  a  suit  for  tithes  by  an  impropriate  rector  against 
occupiers,  where  the  plaintiflf  by  the  answer  is  put 
to  the  proof  of  bis  title,  it  is  sufficient — 1.  As  to 
personal  ownership,  to  prove  that  he  is  the  beneficial 
owner  of  the  tithes  subject  to  terms  vesting  the  legal 
estste  in  trustees,  and  creating  charges  on  the 
rectoiy,  but  which  charges  being  annual  sre  satisfied 
up  to  the  date  of  the  suit.  2.  As  to  general  title,  it 
is  sufficient  to  prove  a  recent  perception  of  tithes, 
with  ocossional  payment  of  compoeition,  and  leases 
of  the  tithes  taken  by  the  occupiers.  Glegg  t. 
Leeh,  1  Bligh,  N.S.  302. 

Upon  a  bill  filed  by  a  lay  impropriator,  who  is  in 
poosession  of  a  rectory,  and  in  perception  of  the 
tithes,  subject  to  cbargea  by  way  of  mortgage,  and 
for  raising  portions  against  an  occupier,  Who  bad 
taken  a  lease  from  the  rector  of  the  tithes  of  com 
and  grain,  but  expreasly  without  prejudice  to  any 
question  as  to  tlie  tithe  of  bay,  and  who,  by  his 
answer,  set  up  but  did  not  prove  a  modus  aa  to  the 
email  tithes :  Held,  that  proof  of  the  perception  of 
some  tithea  by  a  lay  impropriator,  without  evidence 
of  a  grant  from  the  Crown,  gives  a  title  to  other 
tithes,  of  tiie  perception  of  which  there  is  no  actual 
proof.    Glegg  v.  Legh,  1  Bligh,  N.S.  302. 

The  Court  frill  preaume  a  subsequent  endowment 
in  support  of  an  appropriation  by  a  rector,  whidi 
has  been  acted  on  for  a  very  great  length  of  time. — 
though  an  insufficient  endowment  has  been  actually 
produced  in  evidence,  appearing  on  the  face  of  it  to 
be  inadequate  to  that  required  to  be  made  by  the 
terms  of  the  condition  of  the  original  licence, — 
where  it  i»  not  shewn,  by  proof  of  some  deficiency 
in  any  particular  respect.  WeUey  t.  BrownhiU, 
M'Clel.  317,  s.  o.  13  Price,  500. 

When  no  endowment  is  produced,  the  presump- 
tion in  favour  of  the  vicar  is  narrowed  to  the  per- 
ception or.  usage ;  and  where  a  tithe  has  never  been 
taken  by  a  vicar,  he  cannot  claim  it,  even  if  it  be 
generally  a  small  one.  Dawe  v.  Benn,  1  Law  J. 
K.B.  205,  s.  c.  1  B.  &  C.  751,  s.  c.  3  D.  &  R.  122. 
Reoeipt  of  a  vicar  for  a  particular  species  of  tithe, 
is  evidence  to  shew  that  ne  is  endowed  with  that 
species  of  tithe.  ApperUy  v.  GUI,  1  C.  &  P.  316. 
[Park] 

Where,  in  a  snit  for  the  vicarial  tithes  of  a  par- 
ticular district  within  a  parish,  the  defendants  (the 
lessee  of  the  Crown's  grantee  of  the  land,  and  his 
tenant,)  pleaded,  that  the  district  had  formerly  been 
parcel  of  the  possessions  of  the  hospital  of  St  John  of 
Jerusalem ;  the  8tatate832  Hen.  8,  c.  24,  and  31  Hen. 
8,  c.  31  j  that  the  diatrict  had  come  to  the  Crown  die- 
charged,  and  had  ever  since  been  enjoyed  by  its 
(prantees,  their  lessee  and  tenants,  abaolutely  and 
wholly  acquitted:  and  proved  that  the  district  had  been 
in  the  possession  of  the  order  in  the  22  Edw.  3, 1357, 
and  usage  of  ncm-payment,  prior  to  a  decree  for  an 
aocoont  of  tithes  of  the  same  lands  eight  years  before. 
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asfiurbaek  m  lirlng  memoiy  went,  ind  tendered 
much  evidence  of  reputation  to  the  lame  point ;  but 
the  plaintiff  produced  an  inquisition  of  the  profits 
of  the  ?icange,  taken  in  1314,  certifying^  that  tbe 
yicar  ought  to  receive  the  tithes  of  wool  and  lambs 
of  the  whole  parish,  and  all  other  tithes  to  the 
church  in  anywise  belonging,  excepting  the  tithes 
of  com  and  bay ;  and  that  all  ricari  had,  ever  since 
the  ordination  of  the  vicarage,  received  all  other 
tithes  peaceahly,  and  did  so  at  the  then  present 
time :  Held,  that  this  instrument  afforded  evidence 
that  the  small  tithes  had  been,  d0  faeto,  paid  to  tbe 
vicar  at  the  time  when  it  was  made ;  and  that  the 
usage  proved,  had  gprown  up  from  some  unexplained 
cause  after  the  time  of  memory,  awl  that  it,  there- 
fore, overturned  the  defendant's  primd  facU  esse ; 
end  sn  account  of  the  tithes  demanded  by  the  bill 
was  decreed.  Donniitmr.  EUley,  1  M*Clel.  &  Y.  1* 

Under  a  bill  claiming  small  tithes,  evidence  of 
other  tiUies  being  due  to  the  vicar,  over  and  above 
those  specifically  demanded  by  the  bill,  is  admis- 
sible.    Manby  r.  Lodge,  9  Price,  2Sl . 

An  incumbent  of  one  parish  is  capable  of  tithes 
in  another,  as  a  portionist  or  in  nature  of  a  portion- 
ist,  but  it  is  incumbent  on  him,  as  claiming  against 
a  common  right,  to  prove  his  title  strictly,  either  by 
producing  an  actual  grant  or  evidence  of  usage, 
affording  by  presumption  legal  evidence  of  a  grant 

Evidence  of  usage  to  receive  certain  mixed  tithes 
by  an  incumbent  in  another  parish,  as  a  por- 
tionist, or  in  the  nature  of  a  portionist,  is  not,  of 
itself,  evidence  of  a  right  to  receive  the  tithes  of  all 
description,  which  the 'lands  may  produce  under 
any  circumstances.  Bithop  of  CarlitU  v.  Blain,  1 
Y.  fie  J.  123. 

In  an  action  by  the  contractor  againft  the  lessee, 
on  the  %  Sc  S  Edw.  6,  for  not  setting  out  tithes,  it 
is  suflicient  for  tbe  former  to  prove  that  he  received 
payment  for  tithes  in  the  preceding  year.  Gatuon 
T.  WtlU,  8  Taunt.  542. 

On  a  vicar's  bill  for  tithe  of  agistment,  no  en- 
dowment being  extant,  the  plaintiff  produced  a 
series  of  terriers,  commencing  from  the  year  1685, 
describing  the  several  rights  of  the  rector  and  vicar, 
and  enumerating,  among  the  rights  of  the  former,  a 
sum  of  it.  17s.  9d,  in  lieu  of  tithe-hay :  and  among 
the  rights  of  the  vicar,  "  tithe-calC  and  all  smsU 
and  petty  tithes."  On  the  part  of  the  defendants, 
a  number  of  terriers  were  also  prodnced,  commenc- 
ing from  1749,  conflicting  with  those  produced  by 
the  vicar  in  some  respects,  but  all  containing  the 
il,  17 1.  9d.  as  payable  to  the  rector  in  lien  of  tithe- 
hay,  but  with  the  addition,  "and  grauing":  the 
defendant  also  produced  acoonnts  of  the  rector's 
agents,  containing  entries  of  the  payment  as  for 
tithe  of  hsy  and  grassing,  and  gave  evidence  of  the 
general  reputation,  that  the  sum  was  payable  for 
both.  There  was  no  evidence  of  perception  of  the 
tithe  of  agistment  by  either  rector  or  vicar.  The 
Court  declined  to  decree  for  the  vicar,  hat  offered 
him  an  issue. 

In  •  sait  by  the  vicar,  where  the  endowment  is 
lost,  and  it  appears  from  the  evidence,  that  the 
rector  has  not  received  any  small  tithes,  but  that 
the  vicar  has  received  all  the  small  tithes  which  have 
been  rendered,  the  Court  infers,  in  favour  of  the 
vicar,  that  the  endowment  conferred  upon  him,  by 
a  genetal  ezpreMuon,  all  small  tithes  whatsoever, 


csrrying,  noC  only  such  smaU  tidies  « ven  tkci 
actually  received,  but  such  as  were  it  tint  tbe 
neglected,  or  came  afterwards  into  sxistsaoe  bjr  (k 
improvements  in  husbandry.  Bat  nhtn  ibe  fior 
never  has  received  or  been  entitled  to  nuin  tb 
whole  of  tbe  small  tithes,  then  it  cannot  be  lo  mBj 
presumed  that  the  endowment  contuasd  t  gilt  to 
him  in  those  general  terms.  WiUi$  v.  ¥mtr,i  Y. 
&J.  «17. 

Ancient  docoments  in  the  posseasioa  of  tbe  leaw 
of  an  ecclesiastioal  corporation  aggregate,  to  vhoi 
the  rectory  belonged,  purporting  to  be  aeeovli 
furnished  by  some  of  their  members,  mifkyti  to 
collect  the  tithes,  and  appearing  to  betpproredui 
settled,  sre  admissible  m  evidence  in  a  aoitiiiti- 
tated  by  the  lessee  of  tithes. 

A  book,  purporting  to  contain  an  aoeosstof 
tithes  collected  by  A  B,  altboogh  ia  bs  M 
writing,  cannot  he  received  in  evideoee,  vittot 
proof  that  be  was  collector  of  tithes  at  tbit  tine. 
Skorty.Lee,9J.8cVf,4&^ 

Extracts  from  documents  cannot  in  gaaml  bi 
received ;  since  the  original  ought  to  be  prodnod, 
so  that  the  Court  may  indge,  by  iaspecdoo,  of  tbe 
admissibility  even  of  too  document  itself.  Wnilti 
r,  BrownhiU,  13  Price,  500,  s.  c.  M'CleL  5«I. 

Between  strangers  the  Court  will  not  oidor  depo- 
sitions in  a  tithe  cause  in  tbe  Eicbeqaer  to  bi  iw 
in  a  tithe  suit  in  this  court  (Chaoceiy),  tboogb  ibi 
interests  of  the  parties  he  the  same.  Gtedianf^' 
Alway,  2S.&S.  481. 

Office  copies  of  depositions  by  liringpeiww" 
a  tithe  suit  in  the  Exchequer,  may  be  "•*  " ' 
similar  suit  in  this  court  against  another  deMiit 
who  makes  the  same  defence,  on  prodoctioDofoi» 
copies  of  the  hill  and  answer  in  the  fomernit, 
without  any  order  of  this  Coort  for  tbat  pM|««' 
WmUms  V.  Broadhead,  5  Law  J.  ChaBC.  1  «,••«• 
1  Sim.  151. 

It  seems  that  the  answers  to  intenogatori««** 
of  several  defendants  on  the  ssme  record,  who  wtf 
by  possibility  he  liable  in  the  result  to  mj^ 
proportion  of  the  costs  of  the  cause,  caaBOtbeM- 
mitted  in  evidence  on  behalf  of  either  of  the  oUM 
defendants.  WoolUy  v.  Brownkiil,  M'Clei.  SI4, 
s.  c.  13  Price,  500.  ^  i  «i  « 

Where  the  defendanU,  occupiers  of  jiWf.l" 
respect  of  which,  a  suit  had  been  institotedig»« 
them  for  tithes,  set  up  a  defence  of  title  to  tbe  tii^ 
in  their  landlord,  and  produced  in  wi<l«?"'*2 
hearing  of  the  cause,  ceruin  deeds  beloogiag^^ 
landlord— the  Court  made  an  order,  on  ^•PPfJ" 
tion  by  petition,  that  tbe  defendants  ■k^'^j^P'*?: 
such  deeds  on  the  trial  of  an  issse  f^^l^^u 
ihey  should  upon  the  trial  admit  tbe  ^^^.t^ 
was  alleged  the  deeds  wonld  establish,  tHboog^ 
deeds  belonged  to  their  landlord,  who  f***^ 
party  to  the  suit.   PulUy  r.  HiUaH.  ^0?^^\ 

Although  a  vicar,  plaintiff  in  a  witto jojlj 
not  bound  to  produce  and  leave  in  the  ^.'■■f  vj, 
clerk  in  court  his  book,  containing  eatnei  V  . 
and  his  predecessors ;  yet  tbe  Court  ^"^J^^ 
him  to  produce  tbe  entries  in  such  book  'f"^^ 
the  money  payments  in  question,  for  the  ^^JPJvT 
of  the  defendant  at  the  oflice  of  the  P*""**  *  !^ 
eitor ;  and  will  order  in  such  esse  tbe  iw'*"ij* 
in  the  original  canse  to  be  enlarged,  so  m^b^ 
the  defendant  an  opportunity  of  applywg"'"" 
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ject-matter  of  the  dteoorerjr  to  bb  defanoe,  although 
publicmtions  have  been  twice  before  enlarged  on 
motion.  Firkini  t.  Lovm,  19  Price,  199,  a.  c.  Lowi 
r.  Firkini,  IS  Price,  193,  a.  o.  M'CIeL  79. 

Terriera,  like  other  documenta,ma7  be  controlled 
bj  other  eridence,  and  explained  hy  the  naage  of 
the  Bobjeot-matter  to  which  thej  refer ;  hence,  on 
the  trial  of  an  iaaue,  whether  a  modua  of  5«.  waa 
pajaUe  of  all  haj  within  a  anb-diriaion  of  a  pariah, 
the  occnpier'a  eaie  waa  prored  bj  parol  testimony 
of  naage,  repotati<»i,  and  tradition,  carried  back 
above  a  centnrj ;  by  receipta,  and  collateral  circmn- 
atmncee :  bnt  waa  met  by  the  eoeleaiaatieal  aarrey, 
which  Talned  the  tithe  hay  of  tbe  whole  pariah  at 
only  5f.;  tbe  parliamentary  aarvey,  which  made  no 
mention  of  the  modaa  (nor  of  another  modoa  which 
waa  taken,  aa  confeased,  againat  the  clergyman^ ; 
and  by  nine  terriera  from  17t7  to  1809,  which  ae- 
ecribed  tbe  modua  thna — *'InS(the  diatrict)  only 
6«.  for  all  the  hay  in  their  crofta,  and  nothing  paid 
for  all  other  hay,  except  herbage."  The  jury  found 
that  tbe  payment  bad  been  immemorial  and  general 
over  all  the  lands ;  bat  the  Judge  certified  that  "he 
abonld  have  been  better  aatiafied,  bad  the  verdict 
confined  the  modua  to  the  ancient  crofta."  Thia 
Court  waa  atiafied  with  the  verdict,  and,  therefore, 
refoaed  a  new  trial :  Baron  Hullock  diseenting,  and 
Baron  Gairow,  who  had  not  heard  the  whole  of  the 
argument,  giving  no  opinion.  And  an  application 
to  have  tbe  role  re-argued,  for  the  purpoee  of  having 
the  opinion  of  the  whole  Court,  waa  refoaed,  being 
new  and  of  dangeroua  precedent,  particularly  aa  re« 
garda  the  mode  of  tranaaoting  a  great  part  of  the 
oooamon  hw  boaineaa  of  the  court  The  modua  waa 
hud  to  have  been  immemorial,  and  payable  by  every 
occupier  growing  hay :  Held,  not  to  be  disproved  by 
evidence  of  an  endowment  in  If  59,  and  of  a  con- 
tribotoiy  pa3rment  by  every  occupier  indiacrimi- 
nately.  Old  receipta  by  church  wvdena  to  pariah - 
ionen,  for  contribntiona  by  tbe  latter  to  the  modua, 
rejected  aa  evidence  to  aupport  it.  An  entry,  pur- 
porting to  be  a  terrier,  in  an  old  book  called  a  pariah 
regiater,  produced  from  an  iron  cheat  in  tbe  vicarage 
hoose.  Of  which  Uie  only  key  waa  kept  by  the  vicar, 
and  accompanied  by  other  auapicioua  circumatancea, 
admitted  in  evidence,  at  Nisi  Prius,  and  left  to  the 
Jury  to  receive  ita  due  weight ;  found  by  them  not 
to  be  authentic,  and,  therefore,  rejected  by  the 
Court.     Atkins  v.  Drakt,  1  M'CIel.  &  Y.  213. 

Tbe  rector'a  hooka  and  ancient  receipta  are  evi* 
desce  of  a  modua.    Brextar  v.  Mytton,  1  M'Clel.  & 

y.6i5. 

Qtutre — Whether  the  receipta  of  a  vicar'a  leasee 
are  admiasible  evidence  of  a  modua*  Jonet  v.  Car- 
ringtan,  1  C.  &  P.  929.    [Park] 

In  an  action  for  tithes,  on  37  Hen.  8,  aa  preanmp- 
tive  proof  of  the  enrolment  of  a  decreei  evidence 
Uiat  some  pariabea  in  L  bad  paid  at  the  rate  men- 
tioned in  tne  decree,  and  that  a  copy  of  such  decree 
had  been  annexed  to  the  atatute  produced  by  tbe 
htng'a  printer,  are  admiaaible.  Af '  Dougall  v.  Youtig, 
9  C.  &  P.  278, 8.  e.  1  R.  &  M.  992.  [Beat] 

Where  there  are  no  ancient  docomenta  to  aupport 
Um  preeumption  of  a  preacription  in  non  dteimando, 
tbe  modem  evidence  of  usage  muat  be  carried  back 
a  Cerent  way,  to  aatiafy  tbe  Court  that  it  ia  acting 
npon  m  preaumption  by  usage  of  coaaiderable  anti- 
quity:.    Fritehett  v.  Uonn^ame,  1  Y.  ft  J.  195. 


It  waa  proved  that,  for  upwards  of  a  century,  a 
payment  in  lieu  of  tithea  had  been  accepted  by  the 
rector  for  the  time  being ;  but,  it  appearing  mani- 
feat,  from  certain  ordinancea  and  other  ancient  do- 
comenta produced  and  proved  in  tlie  cauae,  that  the 
payment  had  ita  origin  anbaequently  to  the  time  of 
legal  memory, — notwithstanding  tbe  antiquity  of  the 
payment,  the  Court  decreed  an  account  of  the  tithea. 
Fiiher  v.  Gre«sf,  1  M'Clel.  &  Y.  962. 

Qvtfrt^Whether,  in  anawer  to  a  claim  of  tithea 
by  a  apiritual  rector,  it  ia  enough  for  a  layman  to 
anew,  that  the  portion  of  tithes  demanded,  or  a 
modua  in  lieu  of  them,  baa  been  enjoyed  and  con- 
veyed by  thoae  under  whom  he  claima,  for  a  period 
of  150  yeara.  Williamt  v.  Bacon,  1  Law  J.  Chanc. 
210,  a.  c.  1  S.  &  S.  415. 

If  in  a  aoit  for  tithea,  the  plaintiff,  to  prove  his 
title  aa  tithe-owner,  reada  passages  from  the  answers, 
in  which  tbe  defendanta  atate  their  belief,  that  as  to 
certain  mattera,  tbe  landainqueation  are  covered  by 
moduses ; — thia  conatitutea  a  jrrimA  facie  caae  for  tbe 
moduaea ;  and  it  becomes  the  buaineaa  of  tbe  plain- 
tiff to  overthrow  them,  not  that  of  the  defendant  to 
auatain  them.  Carringtcn  v.  Jmu,  2  Law  J.  Chanc. 
11. 

Evidence  of  a  modua  having  been  eatablished  at 
law  and  in  equity  for  hay,  will  rebut  parol  evidence 
of  a  payment  for  bay  and  agistment;  therefore,  a 
modoa  including  both  thoae  tithea  ia  auspicious,  and 
requirea  very  strong  proof  that  it  is  a  payment  in 
lieu  of  both.  Evidence  of  the  payment,  however, 
waa  aent  to  be  tried  by  a  jury.  WiUiamton  v. 
Tkompaon,  9  Price,  197. 

A  modua,  atated  in  an  anawer  to  be  payable  in 
lieu  of  tithea,  ia  not  aupported  by  proof  of  a  pay- 
ment of  a  larger  amount.  FtfAarv.  Oraves,  1  M'Clel. 
&  Y.  362. 

On  an  iasne  directed  to  try  the  tenability  of  a 
parochial  modua :  Held,  that  the  witneas  called  to 
prove  the  immemorial  custom,  might  give  evidence 
that  be  had  heard  old  peraona  who  at  that  time  oc- 
cupied lands  in  the  pariah,  and  were  aince  dead,  aay 
that  it  had  alwaya  oeen  the  cuatom  to  make  such 
money  payments  Moteley  v.  Daviet,  11  Price, 
162. 

Aa  evidence  of  reputation  of  the  existence  of  a 
parochial  modua,  the  teatimony  of  witnesses,  that 
they  have  beard  from  deceaaed  tithe-payers  that 
there  was  such  a  modus  in  existence,  is  admissible. 
Deacle  v.  Hancock,  13  Price,  226,  s.  c.  M'Clel.  85. 

To  support  a  defence  of  a  modus  for  the  produce 
of  an  ancient  farm,  proof  that  it  ia  ancient,  is  abso- 
lutely necessary. 

Although  a  map  is  produced  of  the  lands  of  which 
a  farm  is  stated  to  consist,  and  the  description  of 
the  lands  in  the  map  is  proved  to  be  accurate,  aa 
compared  with  them  in  1803,  (with  reference  to  tbe 
time  of  commencing  the  suit,)  it  is  no  proof  of  such 
farm  being  ancient,  nor  is  it  sufficient  even  to  raiae 
a  preaumption  that  it  may  be  capable  of  further 
proof,  ao  aa  to  furnish  ground  for  giving  an  oppor- 
tunity of  establiahing  it  by  an  issue.  Stuart  v. 
Greenall,  9  Price,  106. 

A  farm  modus  cannot  be*  established  in  the  ab- 
sence of  proof— 1st,  that  tbe  farm  was  an  ancient 
one  -y  and  2nd,  the  particular  payment  in  respect  of 
that  ancient  farm.  WoUey  v.  Brownhili,  M'Clel. 
931,  a.  c.  13  Price,  500. 
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A  sUtement  Ij  wiUiMaas,  that  the7  had  known 
a  faxm  for  upwaroa  of  aerentj  jeara,  and  that  it  had 
always  oonaisted  of  the  same  landai — waa  holden  to 
be  proof  of  the  antiquity  of  the  farm. 

On  the  hearing  of  a  tithe  cauae,  in  which  the  de- 
fendant aet  op  a  &nn  modas,  the  defendant  produced 
his  title-deeds  to  shew  that  the  fann  waa  an  ancient 
one.  By  arrangement  between  the  partiea,  and  to 
aare  time,  it  was  agreed  that  the  deeda  ahould  not 
be  read,  but  ahould  be  entered  as  read,  and  an  ab- 
atract  thereof  be  delivered  to  the  Court,  and  that 
the  plaintiff  should  hare  an  opportunity  of  seeing 
that  the  abatract  delirered  to  the  Court  corresponded 
with  the  deeds :  Held,  that  the  plaintiff  waa  only 
entitled  to  compare  the  abatract  with  the  deeda,  tn 
the  same  manner  as  if  the  deeds  had  been  read,  in 
which  caae  he  would  hare  been  at  liberty  to  take 
minutes  thereof.  But  that  he  waa  not  entitled  to 
examine  the  defendant'a  title  deeda,  or  to  take  copiea 
of  or  eztracta  therefrom.  Brazm  ▼•  Mytton,  t 
M'CIel.  &  Y.  613. 

Where  it  appears  in  eridence  that  Qnakera  hare 
been  conricted  for  non-payment  of  their  tithea,  or 
prescriptive  payments,  it  is  strong  eridence  that  a 
township  moaua  in  respect  of  those  tithes  does  not 
exist. 

It  is  no  objection  to  the  testimony  of  a  witness, 
in  a  suit  for  predial  tithea,  that,  from  hia  description 
in  the  depoaition,  he  appeara  to  reaide  in  the  town« 
ship  where  the  tithea  ansa,  unless  it  appear  that  he 
is  also  an  owner  or  occupier  of  lanos,  producing 
predial  tithes,  and  so  interested  in  supporting  the 
modus.  ^  But  it  seems  to  be  otherwise,  where  the 
modus  is  for  all  tithea  generally,  in  which  case  the 
modus  for  the  great  tithea  may,  poaaibly,  be  a  dis* 
charge  for  the  amall  tithea.  Jackum  v.  BiOMon,  S  Y. 
&  J.  45. 

A  money  payment  for  tithe  of  hay  of  a  townahip, 
is  not  supported  as  a  modua  by  a  terrier  limiting  a 
modua  to  the  oocupiera  of  certain  crofta,  the  parol 
testimony  being  quite  inconsistent  therewith.  DraH 
▼.  Smith,  8  Price,  69t. 

Eridence  of  reputation  cannot  be  reoeired  in 
support  of  a  farm  modua. 

The  eridence  reqnired  to  establiah  a  farm  modus 
is,  1st,  the  clear  identity  of  the  fann  by  metes 
and  bounda ;  Sdlr,  the  antiquity  of  tbe  fiurm ;  and« 
3dly,  immemoriaJ  parment  of  the  modua.  But  it 
cannot  be  expected  that  any  teatimony  ahould  be 
adduced,  that  the  landa  oompriaing  the  farm  were 
cultirated  together  before  the  year  1189,  and  that 
the  payment  waa  then  made.  It  would  be  aa  rea« 
sonable  to  require  the  actual  production  of  the  deed 
of  composition. 

There  seems  to  be  no  reason  why  the  same  eri- 
dence which  establiahea  a  parochial  modua,  via. 
usage,  aa  far  back  aa  can  be  reaaonably  traced,  of  the 
payment  being  made  on  one  aide,  and  tithes  in  kind 
not  baring  been  demanded  on  the  other,  should  not 
be  good  evidence  of  a  farm  modua :  and  such  seema 
to  be  the  result  of  the  authorities.  Priteh§it  r. 
Honmjhome,  1  Y.  &  J.  135. 

Evidence  that  aums  had  been  collected  from  the 
inhabitants  b^  a  peraon  emplored  by  the  parson, 
and  from  a  list'  nimiahed  by  him,  afforda  atrong 
presumption  that  the  paymenta  are  farm  moduaea, 
and  not  a  district  modus ;  for  if  it  were  a  district 
modus,  the  collection  would  be  made  by  the  parish- 


ioners, and  handed  orar  to  tbe  faieambsnt.  Vian' 
books  were  admitted  in  erideace,  tboogk  ^  coi* 
tained  prirate  entriea  and  memonndaBii  of  tbe  viev, 
not  relating  to  the  parish ;  and  thoogb  one  of  tbe 
hooka  had  remainea  for  many  yean  ia  the  bodi  of 
a  repreaentatire  of  a  deceased  ricir,  iiHtMd  of 
haring  been  delirered  to  the  succeeding  incBBbML 
MUUr  r.  Jaduon,  1  Y.  &  J.  65. 

A  modus  set  np  for  hay,  hemp  tad  flix,ii  pond 
by  receipts  for  money  payment  made  for  litj,  kap 
and  flax,  for  forty-fire  yeaia  back,  iltboogh  iHfia 
reoeipta  describe  it  aa  payable  for  bay  oalj,  wbiA 
would  hare  otherwiae  been  conelniive  a^inttk 
occopiers.  Where  paymenta  aro  ciUod  i  "bj 
rent"  in  the  receipta,  it  is  no  objection  to  thmv 
eridence  of  Ae  existence  of  a  modal.  MnijiT. 
Lodg;  9  Price,  S31. 

Held,  that  an  omiasion,tntheeirliMtof  ttoff 
three  of  a  aeriea  of  old  terrieia,  of  moaej  pyaatt 
aet  up  aa  moduaea,  does  not  destroy  tbo  ondeMeof 
the  existence  of  the  moduses  srisingfroB  tbts^ 
sequent  terriera  which  do  notice  then.  Aid  mi 
a  rariance  in  the  amount  of  one  of  tbe  imiadt 
qualification  of  the  payment  of  it  oecorriag  u  o« 
of  them,  doea  not  ritiate. 

Four-pence  for  a  colt,  one  penny  for  i  buieiflO' 
agisted,  and  three  half-pence  for  oowisd  eilf,« 
calring  cow,  sent  to  trial  at  law  oa  ooolietiBf  en* 
denoe. 

Tithe  of  nulk  held  to  be  within  tbe  ptyMtftf 
cow  and  calf,  laid'aa  a  modua  in  lien  of  tbe  ^ J* 
auch  cow  and  calf.  Stuart  r.  GruM,  9  PHmi  ^ 

The  teatimony  of  one  witness  is  not  nl^Q^ 
induce  the  Court  to  direct  aa  issue  to  ttyi"* 
modus.  WoUey  r.  Bro»fi&tff,l3  Prico,500,i>«> 
M'Clel.  Sir. 

An  account  of  tithes  in  kind  deenod,MlRn- 
atanding  eridence  of  payment  of  oortain  caiiatfy 
paymenta  for  itpwarda  of  a  centoiy;  vai  **i^ 
that  numerous  billa  had  been  filed  bjr  vicu<i  f" 
had  been  subseqaently  abandoaod;  it  ^^p^ 
from  the  depoaitiona  and  prooeedlnH  in  inoU  cM^ 
rather  more  than  a  centiuy  back,  tbat  tbe  coitoai? 
paymenU  did  not  then  exist;  bat  tbat  theftw 
vicar  had  endearoured  to  set  them  np.  Z*^ '' 
Jtforrii,  1  Y.  &  7.  275. 

^  (M)  Practice. 

On  a  bfll  by  an  impropriate  rector  for  tbetiM 
landa  which  hare  nerer  actuidly  pwdtiUioi,tt"r 
will  not  be  granted  to  the  defendant,  wbeif  v 
Court  ia  of  opinion  that  there  is  not  iiiiei8rt«n- 
dence  of  the  alleged  legal  origin  of  tbe  oon-ptj*^ 
jRoM  r.  Agliouby,  6  Law  J.  Chanc.  131.  . 

The  jurisdiction   of  eqoity  in  titbe  «*  ■ 
limited  to  disoorery  and  account  j  if  ^^?^  „ 
qneation  and  doubtful,  the  Court  bu  ao  r«v 
make  a  decree  without  directing  an  iswo*  A«^ 

r.Af«ad«,  3Bligh,t46.  .    .^u 

The  respondent,  an  impropriate  !«*«•  "'^'j  S 
a  decree  of  the  Court  of  Chanceiy  been  *"■*  *:^ 
entiUed  (under  the  decree  made  la  P"'"*"^^^ 
act  37  Hen.  g,)  to  the  tithea,  ■ccordiagtotbew. 

of  warehouses  in  London,  occupied  ^J^V^^ 
and  which  nerer  had  been  rented,  <**^2Sti^ 
jurisdiction  to  make  an  order  npon  tbe  *PPjT^  ^ 
occupiers  to  permit  inspection,  for  the  fn^r" 
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Mceitaininf  the  Tahie.    Eatt  India  Company  t.  JTy- 
natton^  S  BKgb,  170. 

If  a  decree  direcU  an  iisae  to  try  the  tenability  of 
modottee,  and  the  plaintiff  wishes  to  have  them  tried 
in  another  county  where  the  lands  do  not  lie,  a  di- 
rection to  that  effect  cannot  be  inserted  in  the  de- 
cree, bat  an  order  must  be  obtained  for  that  porpose. 
SparltM  ▼.  Ivatt,  1  S.  &  S.  366. 

Where  a  bill  is  retained  for  a  year,  with  liberty 
to  bring  an  action,  the  proper  course  is,  not  to  set 
down  the  cause  on  the  patlea,  eras  on  the  equity  re- 
served, but  to  set  down  the  cauM  for  further  hearing, 
and  giwe  the  Terdict  and  jodgment  at  law  in  eridence. 
Wing  y.  Murrell,  1  M'Clel.  &  Y.  6W. 

S^bU — That,  where  a  bill  is  filed  for  tithes  in 
kind,  and  the  defendants  do  not  adroit  the  title  of 
the  plaintiffs,  but  set  np  moduses  to  be  payable  in 
Ilea  of  the  tithes  to  the  perton  entitUd  to  the  tithes ; 
and  the  Court,  on  the  hearing,  considers  the  plain- 
tifSs'  title  made  out,  bat  directs  issues  to  try  the  mo- 
dnaes,  and  the  plaintiffs  decline  to  try  those  issues, 
the  Court  will  not  direct  an  account  of  what  is  due 
in  reepect  of  themodoses,  with  costs,  as  against  the 
defendants.  Govemon  of  Lueton  School,  w,  SearUtt, 
t  Y.  &  J.  370. 

Wherein  a  tithe-cause  the  defendant  has  set  np  a 
modus,  and  is  desirous  of  protecting  himself  from 
costs,  be  should  move  for  an  order  that  the  plaintiff 
may  accept  the  sums  admitted  to  be  due  by  the  an- 
swer, or  proceed  at  the  peril  of  costs.  Such  a  mo- 
tion may  be  made  without  notice,  and  may  be  sus- 
tained without  paying  the  amount  into  court  Davie 
V.  Jkfasr/ey,  9  Price,  211. 

If,  in  a  suit  by  the  rector  of  tithes,  the  defendant 
make  out  a  clear  defence  as  a  portionist  claiming,  un- 
der the  BUccessiTe  grantees  of  the  Crown  of  the  pos^ 
sesdotis  of  one  of  tiie  dissolved  monasteries,  a  right 
to  aome  of  the  great  tithes  of  the  rectory,  yet  if  nei- 
ther can  ascertain  and  shew  specifically  what  were 
the  tithes  which  belonged  to  the  pastor  or  to  the 
monastery,  the  Court  has  no  means  of  assisting 
either  party,  in  availing  himself  of  his  title.  And 
the  Court  will  not  decree  an  account  in  favour  of  the 
rector  under  such  circumstances,  where  he  has  neyer 
had  perception,  but  they  will  retain  the  bill  to  ghre 
him  an  opportunity  of  taking  an  issue,  or  pioceediog 
by  commission,  ejectment,  or  by  action  on  the  sta- 
tute. Nor  is  Uie  onus  probandi  on  the  portionist,  if 
there  has  been  no  perception  on  the  part  of  the  rec- 
tor.    Boulton  w.  Riehardt,  11  Price,  671. 

After  a  plaintiff's  title  in  a  tithe  cause  bas  been 
proved,  it  is  for  the  defendant  to  make  out  bis  de- 
fence, and  for  the  plaintiff  afterwards  to  bring  for- 
ward evidence  to  rebut  such  defence,  but  not  preclud- 
ing the  defendant's  counsel  from  a  reply,  if  circum- 
•Unces  require  it.  Lowe  v.  Perkinit  M'Clel.  595. 
[See  Corrington  v.  Jones,  t  Law  J.  Chanc.  11.] 

Where  respecting  tithes  ayerdict  is  founded  on  an 
apparent  inconsistency,  it  cannot  be  entered  for 
either  party.  Hence,  in  the  case  of  an  issue  directed 
by  the  Court  to  try  a  fact,  it  would  be  useless  to 
consider  the  object  of  such  trial ;  and  the  Court,  on 
the  ultimate  disposal  of  the  subject-matter  of  the 
suit,  may  correct  any  such  inconsistency  which  may 
appear.     Robimon  v.  WiUianuon,  9  Pnoe,  136. 

On  an  application  to  amend  the  postea  in  an  action 
of  debt  on  2  &  3  Edw.  6,  c.  13,  which  gires  treble 
value  for  not  setting  out  tithes;  it  appeared,  that 
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the  jury  had  found  damages  which  amounted  only  to 
the  Vngle  value :  Held,  that  the  Court  could  not 
amend  it  by  entering  the  rerdict  for  the  treble  in- 
stead of  single  value.  Sandford  t.  Porter,  2  Chit.  351. 
The  defendant  having  set  up  a  farm  modus,  in 
answer  to  a  bill  for  tithes,  issues  were  directed  to 
try  whether  the  ancient  farm  consisted  of  lands  men- 
tioned in  the  answer,  and  whether  a  certain  modus 
had  been  immemorially  payable  for  the  titlies  arising 
upon  it;  the  jury  found  that  the  farm  consisted  of 
those  lands,  together  with  four  other  doses,  and 
was  covered  by  a  modus ;  the  circumstance,  that  the 

r'ury  found  the  ancient  farm  to  consist  of  other  lands 
esides  those  mentioned  in  the  pleadings,  is  no 
ground  for  a  new  trial,  unless  the  plaintiff  can  shew 
that  he  has  eridence  with  respect  to  those  four 
oloses,  which  upon  the  supposition  that  they  are 
parcels  of  the  alleged  ancientfarm,  might  materially 
vary  the  substance  of  the  case.  BaiUy  v.  Sewell,  1 
Russ.  239. 

An  issue  being  directed,  a  circumstance  which 
bad  not  been  suggested  on  the  pleadings  was  given 
in  evidence,  which  made  the  finding  of  the  jory 
upon  the  issue  contrary  in  appearance  to  the  evi- 
dence,  though  it  was  in  subatance  correct :  the 
party,  who  gave  in  evidence  that  circumstance, hav- 
log  moved  tor  a  new  trial,  on  the  ground  that  the 
Jury  had  found  what  was  clearly  not  true,  the  motion 
was  refused  with  costs.  Carrington  v.  Jonet,  3 
Law  J.  Chanc.  56,  s.  o.  2  S.  ft  S.  134. 

Where  the  evidence  in  a  tithe  cause  is  of  a  con- 
flicting description,  the  Court  vrill  not,  in  general, 
give  an  opinion  witjiout  a  reference  to  a  jury.  Stokes 
V.  Edmeades,  1  M'Clel.  &  Y.  436. 

But  if  it  entirely  depends  on  the  construction  of 
ancient  documents,  the  judge,  and  not  the  jury,  is 
the  proper  tribunal.  Fisher  v.  GreMs,  1  M'Clel.  & 
Y.362. 

(N)  Costs. 

Semble — Where  judgment  by  default  is  obtained 
in  an  action  on  2  &  3  Edw.  6,  c.  13,  for  subtracting 
tithes,  no  costs  are  recoverable,  as  the  stat.  6  &  9 
Wm.  3,  c.  11,  s.  3,  is  confined  to  cases  where  there 
hss  been  a  plea  pleaded,  or  joinder  in  demurrer.  In 
such  an  action  a  writ  of  inqoirv  is  not  necessary, 
but  at  the  option  of  the  plaintiff.  Bale  v.  Hodgetts, 
1  Law  J.  C.P.  34.  s. c.  1  Bing.  182,  s.o.7  B.  Mo.  602. 

Where  a  primd  facie  case  hss  been  made  out  by  a 
vicar  to  all  tithes  except  corn,  grain  and  hay,  in  a 
suit  for  agistment  tithe,  a  defence  that  it  belonged  to 
the  lay  impropriator  is  not  proved  by  shewing  that 
agistment  tithe  has  never  been  paid  to  the  vicar, 
and  that,  under  a  grant  from  the  crown,  the  lay  im- 
propriator is  entiued  to  the  tithes  of  com,  grain, 
grass  and  hay,  and  that  the  tithe  of  agistndent  is 
covered  by  a  modus  payable  to  the  impropriator  in 
lieu  of  tithe  of  hay  and  grass  ;  and  under  such  cir- 
cumstances, the  lay  impropriator  is  not  a  necessary 
or  proper  psrty  defendant,  and  should  demur  on  that 
ground ;  but  if  he  do  not,  and  permit  the  cause  to 
go  on  to  a  hearing,  the  Court  will  not  give  him  costs ; 
but,  it  not  being  in  their  power  to  make  any  decree 
against  him,  they  dismissed  the  bill  filed  against 
bim,  vritbout  costs.    Williamson  v.  HxUton,  9  Price, 

187. 

Where,  in  an  action  on  2  &  3  Edw.  6,  c.  13.  for 
not  setting  out  tithes,  the  declaration  contained  a 
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It  OA  tin  ttaftato  Ibr  toUs  tsIim,  and  imAibitatui 
Its  fcr  ddiM  iMrgtiiMd  tad  lold,  tnd  on  tat  so- 
It  Malad ;  and  the  joij,  on  a  writ  of  inquiij,  aftor 
jndf  ant  by  dalinlt,  ataamd  the  damagas  at  17  <• 
4t.  M.  on  tba  fint  comt  for  tba  treUoTakie,  and  9^. 
Ibr  the  anglo  vahie  on  tbaodiar  ooonta»  and  a  blank 
waa  left  in  tbe  inqoiaition  Ibr  tbe  ooata:  tho  Coort 
•idand  Ae  inqniaition  to  be  amended,  hj  tbe  in- 
■artion  of  nominal  damageo  on  tbe  two  hat  ooanta 
of  tbe  dednration,  ao  as  to  g:iYe  tbe  plaintiff  bia  ooata. 
Bmk  V,  Hodgtits,  1  Law  J.  C.P.  94,  a.  o.  1  Bing. 
18f ,  a.  ^  7  B.  Mo.  60«. 

A  bill  to  eatablisb  a  modoa  being  a  matter  of 
&TOvr,  ooata  are  never  altowed  to  partiea  aucceeding 
in  ancb  anita.    MorraU  ▼.  Oregtan,  11  Price,  421. 

On  detedanl'a  •obmiaaion,  in  a  titbe  cause,  to 
put  of  plaintiff'a  daannd,  tbe  Court  will  refer  it  to 
tbe  Mnrtar  to  aacaitain  wbat  ia  doe  fiom  defendant, 
and  to  tax  tbe  ooata,  witboot  prejudice  to  tbe  other 
objeela  of  tbe  aoit,  in  any  atage  of  the  proceedinga. 
Ltmt  ▼.  FirMni,  11  Price,  453. 

Tbeta  it  no  iniezible  rule  that  ooata  dball  follow 
tbe  raaolt  of  tbe  iaaue ;— tbereforv,  if  there  appear 
n  raaaonable  ground  Ibr  contention,  no  ooata  will 
bo  given  on  either  aide. 

An  aeoount  of  titbe  bay  being  deoraed,  tiie 
deft»ndanta  appealed  from  ao  much  of  the  decree  aa 
directed  tbe  account  with  respect  to  lands  in  the 
townablp  of  S,  and  tbe  decree  waa,  to  that  extent, 
nltimtttJy  reTrraed ;  pending  the  appeal,  the  plain- 
titr  took  tbe  aoooont  as  to  all  tbe  landa,  including 
tbote  ia  tbe  townabip  of  S  ;  the  Court,  on  applioa- 
tion,  declining  to  reatrain  him  from  ao  doing :  On 
an  application  for  ooata,  the  Court  held,  that  it  waa 
oooTooient  that  the  whole  account  ahould  be  taken 
•t  tbe  aame  time,  and  refuaed  to  make  the  plaintiff 

fly  the  coata  of  the  accounts  aa  to  the  township  of 
i  but,  at  the  aame  time,  did  not  allow  him  any 
ooata  in  reapect  of  so  much  of  the  account.  Drakt  t. 
Smyth,  1  M'Clel.  &  Y.  380. 


THEATRE. 

Tba  pioprietora  of  a  theatre  baTinij^  brought  an 
action  against  an  actor  for  not  perfoiming' according 
to  bis  contract :  Held,  that  the  performances  having 
tone  on  without  interruption,  waa  aufficient  jnian4 
j^i'ip  aviUanoe  that  the  theatre  was  duly  lioensed. 
l<iMiw0U  ?.  H$dg0, 1  C.  &  P.  ttO.  [Abbott] 


TOLLS. 


Action  ibr  toll  tra?ena :  eridenoa  that  tba  defon- 
dtnt  on  a  market-day  aold  forty-one  quartera  of 
eorn  by  two  sacks  pitched  in  tba  market :  Held,  not 
BulSciant  to  authoriae  a  rardiot  against  bim.  Finn 
▼f  th0  Muyor  <tf  Aaadiiif  ,  4  Bing.  8. 

The  grantee  of  a  maraet  cannot  maintiin  any  ao* 
tlon  for  afading  tbe  toll  by  aelling  Juat  out  of  the 
market  bounds,  unless  he  has  appropriated  the  whole 
of  tbe  market  site  for  the  puipoae  ^and  that  only) 
Ibr  whiob  It  waa  originally  intended.  Vrmc^  v. 
I.#w<i,  4  Law  J.  K.B.  188;  s.  o.  5  B.  &  C.  363,  a.  a 
6  1).  h  R.  Itl. 

A  olnnse  in  an  aet  of  pariiament  exempting  carta 
iVom  toll  when  loaded  with  manure,  eitonds  to  them 


whan  going  to  fetch  tl^  sime.  Hsrrimi  r.  Jgaa. 
8  Chit.  547.  [But  see  now  5f  Geo.  3,  c.  145,  l  1.] 
The  exempting  dtase  in  the  48  Geo.  3^  ipfilia 
to  carts  laden  with  mtnoie.  R«r  ▼.  idoai.  6  U.  & 
S.  52. 

A  atatute  exempting  osrts  from  toll  wfaeo  kidid 
with  compost,  &o.  or  anything  wltatsoem  wd  a 
the  manaring  of  land,  does  net  exempt  line  famtki 
toll — as  the  words  "  or  anythiag  wbttioeTer  wd 
in  tbe  manuring  of  land,"  were  ooandend  MMlf 
applying  to  the  carriage  of  plaQghs,  hanom,  nd 
such  like  instruments.  JTuig  ▼.  Gmfb,  %  CbitSSi 
The  exempting  oltuae  in  a  tornpUM  let  iito  b 
liberally  construed  ;  therefore,  where  in  o&e  diw 
of  snch  tn  tct  the  toll  wts  msido  pajabfe  ia  rapeet 
of  the  }ionn  to  a  carriage,  tnd  in  another,  ia  mfwei 
of  the  carriage  drawn  by  ^e  hones,  asd  dwexnyt- 
ing  clause  was,  in  language,  confined  to  tbe  asetf 
the  Aorscf  only,  it  was  nerertbdees  oonitioedtDa* 
tend  alao  to  tbe  case  of  carriagea;  then  beiaf  n 
other  words  in  any  part  of  the  act  to  ahew  tbittbt 
exemption  was  intendid  to  be  coafined  to  bovi 
JaehoH  ▼,  Curtoea,  4  Law  J.  K.B.  tf7,s.  e.  5  B.& 
C.  31,a.c.7  D.  &  R.838:  s.  P. CJbnkn t. TO- 
/f<im«,  4  Law  J.  K.B.  «29,  s.  c.  7  D.  &  R  84t 

Where  there  are  two  k)oal  toti  whidi  n^ 
toll  and  exemption,  and  the  last  act  Tanas  tbe  aodt 
of  imposing  the  toll,  so  aa  to  enlarge  aa  exeapoM 
under  the  old  act,  the  exemption  shall  prerailtfaMsh 
it  be  not  expreaaly  gi^en  by  the  new  aet  Tmnttf 
T.  Morley,  4  Law  J.  K.B.  3t5,  s.  o. 5  B. kCt). 
s.  c  7  D.  &  R.  83t. 

The  46  Geo.  S,  c.  46,  hating  limited  lad  pr»- 
scribed,  the  sums  payable  for  the  tolta  oo  caniv^ 
sooordiog  to  tbe  width  of  the  wbeaU :  Hetd,tiiiiit 
▼irtually  repealed  the  ldGea5,c84,L«5.wliiek>s- 
posed  an  additional  balf-toll  more  than  tbatptjabk, 
in  reapect  of  carriagea  btring  wheeb  leMtkaaia 
inohea  in  width.  Ridgei  t.  GarUek,  8  Taot,  4!l, 
s.  o.  t  B.  Ma  481. 

The  13  Geo.  S,  o.  84,  the  GenenlTvmpike  Act, 
which  exempts  from  tbe  payment  of  toll  a  paM^ 
crossing  a  road,  and  not  going  100  yardi  ti>""^ 
confined  to  carriagea  merely  oroasiBg  tbe  tom. 
PhUlipt  ▼.  Hafjm-,  %  Chit.  412.  , 

Where  a  aection  of  a  turnpike  act  vuBpted  c^ 
riages  laden  with  materials  for  repatriagi«di,n<* 
paying  the  toU  in  those  parishes  in  wbieb  tbe  ni^ 
rials  were  to  be  used,  or  were  proo«wd;andM» 
same  section,  carriagea  laden  with  manaie  v  vm 
were  also  exempted,  and  by  the  foUovisg  m^^' 
the  truatees  under  tbe  act  were  empowered  to  coo- 
pound  with  peraona  losiding  in  one  paiiafa  ^^ 
pyiog  lands  in  an  adjoining  parish :  Held,  thattM 
exemption  in  farour  of  carnagaa  laden  ^^"^ 
or  lime  was  general,  and  not  oonfiaed  w'^'^'JJ 
by  the  preceding  part  of  the  section  contaiaiigy 
exemption,  or  by  Uie  following  section,  ^^gg^ 
ikam  Y,  PwHm,  8  Taunt.  795.  .  ^ 

By  a  local  act  of  parUament  one  toU  mt  P^ 
every  horse  drawinr  a  coach  or  csnisge,  aaotjw 
toll  on  eyeiy  horse  drawing  a  wtggoa,  and  anott« 
on  eyery  horae  not  drawing.  Nopenonwtatopjy 
toll  morp  than  once  in  the  aame  day,  with  the«n« 
horse,  cattle,  beasts  and  carriages. 

The  Court  held,  that  the  toll  was  put  on  the  ltf« 
with  reference  to  the  manner  in  which  »^^*?" 
ployed,  and  consequently  that  a  seooad  toQ  oogti » 
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bt  paid  fer  Imiim  rttnraing  with  a  diffurtnt  flUgv* 
coMb  to  that  wiiich  they  bad  before  taken  tbioogh 
the  gate.  Lwrmg  v.  Stont,  S  Law  J,  K.B.  66,  a.  c. 
3  D.  &  R.  797. 

Where  it  was  enaeted,  by  a  loeal  tammke  tot, 
that  there  abould  be  demanded  aad  taken  oi  the  per- 
eoa  or  penoas  attending  any  cattle  or  carnage,  the 
tolls  tbareisafter  mentioned  ;  that  is  to  say  (inUr 
alia)t  for  every  boree  drawine  any  stage-coach  or 
maahiae,  the  aam  of  6d, :  and  it  waa  farther  enacted , 
that  if  any  peraon  or  pefiooe  should  have  paid  the 
toUa  kf  ibe  paising  of  any  cattle  or  earria^  throogh 
the  tarapike,  tJie  same  person  or  peiaona,  upon  pro« 
dadag  a  note  or  tidcet  of  the  day  denoting  aoob 
pajment,  abonld  be  permitted  to  pass  and  sspaas 
throogh  the  same  gate  or  tornpike,  with  the  same 
catde  or  earringe,  toll  free,  at  any  time  during  die 
flone  day :  H&kd,  that  the  toll  was  imposed  on  the 
hones,  sod  not  on  the  ooach ;  and,  therefore,  where 
the  eoachaiao  bad  paid  toll  on  passing  in  the  mom- 
iag  for  the  hofses  drawing  the  coach,  a  second  toll 
coeld  not  be  dasaaaded  in  the  erening  for  the  ssbm 
bones  repassing,  although  they  were  drawing  &  dif- 
ferent ooach,  and  driTen  by  a  different  coaobman, 
bet  belonglttg  to  the  same  proprietor.  NcrrU  t« 
Pmtt,  $  Law  J.  C.P.  134.  s«c.  3  Biog.  40,  s.  o.  10 
B.  Mo.  170. 

Where  a  local  turnpike  act  provided,  $nt,that  no 
more  than  one  toll  should  be  taken  from  persons 
paanng  and  lepMsing  with  the  same  horses  and 
carriages.  And  second,  that  no  aotion  should  be 
eoBunenced  for  anything  doing  in  pnisuanoe  of  the 
act,  until  after  21  days'  notice  given  to  the  clerk  of 
the  tnstess,  and  that  erery  such  action  should  be 
bnaght  in  the  county  or  place  where  the  matter 
afaoahl  arise :  It  was  holdea,  first,  that  a  stage-coach 
which  had  paid  toll  in  the  morning,  aad  in  theeren- 
iogtepaaaea  with  the  same  driver,  but  with  difiEerent 
benes  and  passeDgers,  was  within  the  exemption ; 
—and  aeeondly,  in  assompsit  against  a  toU-ooUsctor 
tereeover  sooh  tolls  improperly  eolleoted,  that  the 
veane  was  local,  aad  abo  that  the  defondant  was 
entitled  to  f  1  days'  notice  of  aotion.  WattrhoHMt  Vi 
£«ii,4B.&C.  801,s.c.6D.  &R.  f57. 

By  a  turnpike  aet,  the  trtistees  were  authorised 
to  take  at  each  and  every  of  the  several  respective 
tanpike-gatee  ereoted  on  the  road,  certain  tolls  on 
t  Qaiform  scale ;  and  were  empowered  to  reduce  or 
niae  all  such  tolls;  and  the  tolls,  so  reduced  or 
nised,  were  to  bo  collected  as  the  old  tolls  were  { 
HeM,  that  they  must  reduce  or  raise  at  all  the  gates, 
•ad  could  not  reduce  or  advance  them  at  one  gate 
without  doing  the  Uke  at  all  the  others.  Rex  t.  tAc 
Tnuuet  o/thg  Bury  and  Strattan  Roads,  4  B.  &  C. 
96l,s.c.  6D.  &R.S(»a. 

A  notice  of  aotion  under  an  act  of  parliament 
*S*iost  a  toU-gate  keeper,  "For  demanding  and 
taking  of  me,  toll  for  and  in  respect  of  certain  mat* 
tors  aiod  things  particularly  mentioned  and  exempted 
fton  toll  in  and  by  a  CCTtain  act  of  parliament,  en- 
titled," he,,  is  void  for  nnoertainty.  Frcsman  v. 
Uiu,  t  Chit.  675. 


Held  not  illegal,  as  being  in  rentraintof  trade.  Hay- 
ward  V.  Young,  t  Chit  Eep.  407. 


TRADE. 
[See  Contract.]  - 
Where  an  apothecary  g^ve  a  bond,  that  he  would 
■ot  set  iip  in  business  within  twonty  miles  of  A  : 


TRANSFER. 
[See  Baron  amd  Feme.] 


TRANSPORTATION. 

[See  Judgment,  and  Indictment.] 

Indiotaaent  for  being  at  large  after  an  order  for 
transportation. 

Variance  in  the  statement  of  the  condition  upon 
which  the  royal  mercy  had  been  extended ;  the  con- 
dition not  being  ffeneral,  as  stated,  but  specific — 
that  the  prisoner  should  be  transported  to  places 
specified.  Rot  v.  Fittpatriek,  1  R.  &  R.  C.C.R. 
5]f. 

Where  a  prisoner  wss  oonricted  of  perjury  in  an 
inferior  jurisdiction,  and  the  sentence  for  transpor* 
tation  was  entered  upon  the  record,  as  follows : 
"  Wherefore  all  and  singular  the  said  premises  being 
seen  bv  the  said  justices  here,  and  fully  understood, 
it  is  therefore  ordered  that  he,  the  said  L  K,  be 
transported  to  the  coast  of  New  Sooth  Wales,  or 
some  one  or  other  of  the  islands  adjacent,  for  and 
during  the  torm  of  seven  years,"  &c* :  Held,  on 
error  brought,  that  this  was  no  Judgment  at  all,  aud 
the  Court  awarded  a  proeodendo  to  the  Court  below» 
soumanding  them  to  pronounce  the  proper  judg* 
ment ;  but  in  the  meantime  allowed  the  prisoner  to 
be  bailed.  Reg  v.  Komoerthy,  3  D.  £c  R.  tfS,  s.  o. 
1B.&C.711. 

If  a  judgment  of  transportation  be  bad  for  excess, 
it  is  bad  i'm  Mo,  and  the  Court  will  not  send  it  baok 
to  the  Sessions  to  be  amended,  but  will  on  error  re- 
verae  it.  Rex  v.  EUit,  5  Law  J.  M.C.  5,  s.  c.  5  B. 
&  C.  395,  s.  c.  8  D.  &  R.  175. 


TREASURER  OF  THE  COUNTY. 

In  order  to  obtain  a  role  against  the  treasurer  of 
Middlesex,  to  compel  him  to  pay  over  money  to  the 
tieasuzer  of  the  county  of  Surrey,  for  the  expense 
of  relieving  a  prisoner  in  the  King's  Bench  prison, 
under  the  53  Geo.  3,  o.  113,  s.  6,  a  demand  and  re* 
fusal  must  be  sworn  to.  Meiniwirtng  v.  Treaturor 
oftko  County  of  MiddUtei,  S  Chit.  409. 


TREES. 
[See  Timber,  Trespass,  and  Trover.] 


TRESPASS. 

[See' Animals,  Assault,  and  Justice  of  thr 

Peace.] 

(A)  Where  maintainable. 

(B)  Pleadings. 

(a)  Doclaration. 

(b)  PUat. 

(e)  RoptieatioH  and  R^oindor* 
{d)  Now  Auignmont* 
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TRE6PAS8>-<Whebb  haimtainablb). 


(C)  EVIDBWCK. 

(D)  Verdict  and  Damaobi. 

(£)  Costs. 

(F)  Op  thb  Petty  Tbespass  Act. 


(A)  Wherb  maintainablb. 

Trespais  may  be  maintained  bj  a  penoa  wbo  baa 
returned  from  bis  term  of  transportation,  for  an  in- 
jnry  committed  on  property  created  by  bis  wife 
during  bis  absence.  Spooner  t.  BrewiUr,  2  C.  &  P. 
34.  [Best;] 

An  action  of  trespass  does  not  lie  against  a  ma- 
gistrate, for  anytbiog  done  by  bim  in  tbe  disobargo 
of  bis  duty,  unless  bis  attention  be  called  to  all  tbe 
facti  necessary  to  enable  bim  to  form  a  judgment  as 
to  tbe  course  be  ougbt  to  bave  pursued,  wben  be 
was  called  upon  to  act.  Wbere,  tberefore,  tbe 
treasurer  of  a  benefit  society  brougbt  trespass  sgainst 
m  magistrate  for  signing  a  warrant  of  distress,  under 
wbich,  monies  collected  from  tbe  society,  and  rested 
in  tbe  plaintiff  as  tressurer,  were  forcibly  taken 
from  bis  custody;  and  it  appeared  tbat  an  order 
of  magistrates  baviog  been  signed  for  tbe  relief  of 
m  member  in  pursuance  of  the  statute  SS  Geo.  3, 
c  54,  a.  15,  tbe  treasurer  appeared  to  answer  tbe 
matters  of  the  complaint,  which  was  heard  on  oath, 
but  be  made  no  defence :  Held,  tbat  trespsss  could 
not  be  msintained  against  tbe  magistrate,  for  sign- 
ing a  warrant  of  dis^ess  in  pursuance  of  such  orderi 
as  bis  jurisdiction  to  act  was  not  questioned  at  tbe 
time,  nor  was  a  rule  of  tbe  society  presented  to  bis 
notice,  whereby  disputes  between  tbe  members  were 
to  be  referred  to  arbitration,  and  which  was  con- 
firmed by  tbe  16tb  section  of  tbe  ststnte  SS  Gea  5, 
wbich  made  such  award  binding  and  conclnsire  on 
sU  parties,  without  being  subject  to  tbe  control  of 
tbe  magistfates.  Pike  ▼.  Carttr,  3  Law  J.  C.P.  169, 
8.  c.  S  ibing.  78,  85,  s.  c.  10  B.  Mo.  S7(». 

Trespass  lies  against  an  attorney  as  well  as  bis 
client,  tbe  party,  in  respect  of  tbe  seisnre  of  goods 
under  a  writ  of  execution  whicb  is  afterwaros  set 
aside. 

But,  where  process  is  lawfully  issued,  is  in  a 
course  of  execution,  and  is  afterwards  rendered  nn- 
necessaiT,  it  is  not  incumbent  on  tbe  party  wbo 
issued  the  process  to  be  active  in  stopping  its  exe- 
cution. Tbe  activity  should  then  be  by  tbe  party 
against  whom  it  has  been  properly  issued  in  tbe 
first  instsnce.  BaUt  ▼•  PilttHg  and  S^ddon,  5  Law 
J.  K.B.  40,  a.  c.  6  B.  &  C.S8,  s.  c.  9  D.  &  R.  44. 

A  landlord  having  taken  some  nntbresbed  barley 
as  a  distress  for  rent,  agreed  with  tbe  tenant  that 
be  would  not  proceed  to  sell  it,  but  tbat  tbe  tenant 
should  thresb  it  ont,  and  deliver  it  to  a  person  to 
whom  it  was  sold,  and  tbat  tbe  landlord  should  re- 
ceive tbe  money.  The  tenant  threshed  out  a  small 
quantity  and  then  left  off. 

The  Court  held,  that  after  a  reasonable  time  for 
threshing  out  such  barley  bad  elapsed,  (of  whicb  it 
was  the  province  of  the  jury  to  decide,)  it  was  not 
a  trespass  for  tbe  landlord  to  enter  the  bam  of  the 
tenant  and  thresh  out  tbe  same.  HuddUsUm»  v. 
Prarfim,  3  Law  J.  K.B.  43. 

Tbe  conunander  of  an  £nglish  merchant  ship 
lying  in  a  port  of  a  foreign  state,  sent  a  sesman, 
who  bad  committed  mutiny  on  board  the  ship, 
ashore,  in  custody  of  tbe  soldiers  of  tbe  port,  and 


procured  bim  to  be  flomd  and  iBprisomd  by  tbe 
local  aotborities':  Held,  tbat  the  captain  wn  an- 
swerable in  trespass  for  what  was  done  oa  ifaQm,  be 
having  taken  an  active  part  in  instigatiBg  and  pn- 
'oioting  tbe  proceedings.  Aitken  v.  fiarfwtt,  1  lL& 
M.  68.  [Tenterden] 

Tbe  owner  of  goods  msy  retake  them  bj  fiwce 
firam  n  person  wrongfiiUy  refosing  to  deliver  tbsm 
up.    Act  t.  Milieu,  1  M.  &  M.  107.  {TeatarAsa] 

In  an  action  for  an  injury  by  a  vicioas  ball*  the 
plaintiff  recovered,  although  it  appeared  thst  the 
bull  was  attracted  by  a  oow,  in  a  particalsr  stsis, 
which  the  plsintiff  was  driving  paat  the  field  is 
which  the  bull  was,  and  that  tbe  plaintiff  firrt  rtraek 
the  bull  on  tbe  bead,  to  drive  bim  away  frosi  tbe 
oow. 

SsfliMs— That  the  owner  of  a  vicious  animsl,  ailsr 
notice  of  its  having  done  an  iniury,  is  bosnd  t» 
secure  it  at  all  events,  and  is  liable  in  daaMges  to  a 
party  subsequently  injured,  if  tbe  mode  he  bm 
adopted  to  secure  it  proves  to  be  insnfiideot.  B/Udk- 
mn,  V.  Simmtnut  3  C.  &  P.  138.  [Best] 

A  purobsser  of  a  growing  crop  of  naas,  in  pos- 
session of  a  field,  for  tbe  purpose  ot  making  ibe 
grass  into  baj^  may  maintain  trespass  agaiatf  Ike 
sheriff,  if  bis  bailiff  authorise  a  purchaser,  wbo  hiB 
bought  part  of  the  grass  under  a }S./a.,  to  eater  asd 
carry  it  away  by  his  authority.  Ttm/ikium  r. 
BMtuU,  9  Price,  se87. 

A  tenant  may  maintain  trespsss  qwtxt 
fregit  against  a  stranger,  for  a  tiespa 
on  his  land  prior  to  hu  bankruptcy.    Ctark  v.  €d- 
V9rt,  8  Taunt.  74«. 

Trespass  vt  at  armit  mny  be  supported  by  the 
landlord  of  a  tenant  from  year  to  year,  ahbaogb 
there  is  no  reservation  of  tbe  timber  oa  tbe  pnsnees, 
against  a  third  person  for  canying  it  away  after  it 
has  been  cut  down.   Ward  t.  Andremt,  t  Chit.  ^Sfi. 

A ,  leaving  bis  bouse  £ot  m  considecable  tisM,  re- 
quested B  to  let  it,  saying,  the  key  was  in  the  cm- 
tody  of  C  A  person  wu^ed  to  wok  at  tbe  hsuw, 
but  0  having  left  tbat  place,  tbe  key  could  not  be 
obtained.  B  therefore  directed  tbe  sash  of  anua- 
fastened  window  to  be  opened,  and  several  psmai 
entered  and  esamined  tbe  bouae.  On  A's  retain,  it 
was  discovered  that  tbe  bouse  bad  been  robbed.  In 
an  action  brougbt  by  A  to  recover  tbe  value  of  the 
goods  from  B,  the  Court  determined  tbat  B  vns  aol 
justified  in  opening  tbe  window,  and  in  tbat  «i^ 
going  into  tbe  bouss.  Ancatitr  v.  MWimg,  tikk 
R.  714 ;  s.  0.  SS  AaaXgr  v.  Baniuy,  1  Law  J.ILB.  16S. 

An  action  of  tre^iass  is  maintainable  ibr  reDSviag 
or  defacing  a  tombstone,  at  tbe  suit  of  tbo  peo^  ^ 
whom  it  is  erected  or  set  up ;  as  the  rigbt  lo  it  vests 
in  such  person  during  bis  life,  and  descends  to  bis 
heir  or  representative  after  his  death.  Sjpeeaff  v. 
Brttoii«r,  3  Law  J.  C  J*.  SOS,  s.  e«  3  Bing.  136,  a.c 
10  B.  Mo.  494. 

The  roysl  forest  of  Needwood  was  indoaed  by  aa 
act  of  parliament,  in  which  it  was  enacted,  that  ibe 
commissioners  should  set  out  roads  and  paths,  sad 
that  no  other  should  afterwards  be  uaed  ;  end  that 
tbe  King  might  let  tbe  allotments  reaerved  to  the 
crown,  according  to  1  Anne,  at  I,  c.  7.  The  com- 
missioners in  1805  awarded  aome  woodlaada  to  tbe 
crown,  over  which  they  did  not  set  out  any  road  or 
path  $  the  allotment  was  fenced  up,  and  Um  crowa 
paid  certain  officeis  to  preserve  tbe  treea  froaa  de- 


TRESPASS— (Where  mxintaimablb — Pleadings). 


617 


predmtioBi.  The  plaintiff  held  these  woodltnds, 
except  the  trees,  fin>m  the  erowo,  hy  parol,  et  a  no* 
minel  rent,  and  for  a  few  months  in  the  year  shot 
the  game  on  them,  and  pennitted  the  woodward  U> 
take  the  grass.  The  defendant  walked  orer  this 
allotment,  along  a  foot-path  which  had  been  need  as 
such  erer  since  the  inclosure :  The  Court  held,  that 
the  plaintiff  had  the  actual  possession  of  these  lands^ 
6o  as  to  entitle  him  to  maintain  trespass  against  a 
wrong-doer ;  and  that  there  had  not  been  a  dedica- 
tion of  the  foot-path  to  the  public,  because  the  king, 
who  was  not  in  possession,  had  not  assented  to  it 
Harper  ▼.  Ckarlenoorth,  4  Law  J.  K.B.  fS,  s.  c.  4 
B.  Sc  C.  574,  s. c  6  D.&  R.  572. 

The  plaintiff  by  deed  assigned  all  his  property  in 
trust  for  the  payment  of  bis  debts.  The  defendants, 
as  the  agents  or  servants,  and  by  the  command  of 
the  trustee,  forcibly  entered  and  took  possession  of 
s  chapel  (part  of  the  estate)  in  which  the  plaintiff 
was  occasionally  in  the  habit  of  preaching,  and  the 
key  of  which  he  held  at  the  time — not,  howeyer, 
as*a  symbol  of  possession,  but  merely  to  enable  him 
to  preach  there.  In  trespass  for  the  breaking  and 
entering,— held,  that  the  plaintiff  had  not  a  suffi- 
cient possession  of  the  chapel  t9  enable  him  to 
maintain  the  action.  Revett  r.  Browne,  6  Law  J. 
C.P.  194,  s.  c.  5  Bing.  7,  s.  c  S  M.  &  P.  19. 

Txespast  will  lie  in  respect  of  possession  only, 
independent  of  the  right ;  but  the  damages  are,  in 
sncb  a  ease,  to  be  giren  in  respect  of  the  possession 
only-. 

Bat  the  actual  possession  must  be  clear  and  un- 
equivocal; and  therefore,  where  there  was  a  pre- 
Tioos  dispute  between  two  parties,  as  to  the  right  to 
a  certain  chattel,  which  had  not  come  into  the  pos- 
session of  either;  and,  in  a  scuffle  to  obtain  the 
possession,  it  had  been  snatched  by  one  of  the 
cisiiDants  out  of  the  hand  of  the  servant  of  the 
oilieT :  it  was  held,  that  the  servant  could  not  main- 
tain trespass  in  his  own  usbm,  on  a  possession  so 
transient  and  equivocal.  Peachey  t.  Wing,  6  Law 
J«  K«B.  55* 

A  party  having  the  legal  title  to  land  having 
cntsred,  may  maintain  trespass  against  a  person 
wrongfully  ia  possession  at  the  time  of  entiVf  and 
continuing  in  such  possession  afterwards.  Butchtr 
T.  Butehgr,  6  Law  J.  K.B.  51,  s.  o.  7  B.  £c  C.  399, 
8.  c.  1  M.  &  R.  220.    4 

"Where  in  trespass  f«ar«  elttummfregit,  it  appeared 
that  plaintiff  and  defendant  respectively  occupied 
lands  belonging  to  the  same  landlord,  and  abutting 
on  different  sides  of  a  lane,  and  that  the  landlord 
had  let  the  lane  jointly  to  the  plaintiff  and  the  de- 
fendant, as  much  to  one  as  to  the  other, — it  was 
held 9  that  the  plaintiff  and  defendant  were  tenants 
in  common  of  the  lane,  and  consequently  that 
neitber  could  maintain  trespass  against  the  other  in 
respect  thereof.  Na/yB  v.  "Rttd,  6  Law  J.  K.B.  5, 
S.C.1M.&R.  63. 

Trespsss  on  a  free  warren,  will  not  lie  for  shoot- 
ing grouse.     Duke  of  Dewmihire  v.  Lodge,  5  Law  J. ' 
K.B.  319,  s.  c.  7  B.  &  C.  36. 

If  a  person  who  keeps  hounds  and  a  hunting 
sstablisfament,  receive  notice  not  to  trespass  on  the 
lands  of  A,  and  after  this  his  hounds  go  out,  follow- 
ed by  a  number  of  gentlemen,  who  go  upon  the 
lands  of  A,  the  owner  of  the  hounds  is  answerable 
for  all  the  damage  Uiey  de,  though  he  himself  for- 


bear to  go  on  the  lands,  unless  he  distinctly  desires 
the  gentlemen  so  out  with  his  hounds  not  to  go  on 
those  lands. 

If  a  stag,  hunted  by  the  hounds  of  B,  run  into 
the  bam  of  A,  B  and  his  servants  have  no  right  to 
enter  the  bam  to  take  his  stag ;  and  if  they  do  so, 
they  are  trespassers.  JBak^  v.  Berkeley,  3  C.  &  P. 
32.  [Tenterden] 

If  a  tree  grows  near  the  confines  of  the  land  of 
two  parties,  so  that  the  roots  extend  into  the  soil  of 
each,  the  property  in  the  tree  belongs  to  the  owner 
of  that  land  in  which  the  tree  was  first  sown  or 
planted.    Holder  v.  Coatet,  1  M.  &  M.  112.  [little- 

Although  a  party,  by  setting  up  a  stall  in  a  street, 
is  not  liable  to  an  action  of  ejectment,  yet  he  is 
liable  to  an  action  of  trespass.  Doe  d.  Overseers  of 
St,  JuUan,  Shrewsbury,  v.  Cowley,  1  C.  &  P.  123. 
[HttUock] 

An  action  on  the  case,  and  not  trespass,  is  the 
proper  mode  of  proceeding  against  a  party  for  falrnly, 
maliciously,  and  without  any  probable  cause,  pro- 
curing the  warrant  of  a  magistrate,  to  search  the 
premises,  and  cause  the  person  of  A,  on  suspicion  of 
felony,  to  be  imprisoned.  Nor  is  a  positive  oath 
that  a  felony  has  been  actually  committed,  necessary 
to  justify  a  magistrate  in  granting  such  a  warrant. 
Elsee  V.  Smith  (in  error),  2  Chit  304. 

The  act  by  which  a  penon  is  to  be  deemed  a  tres- 
passer ab  initio,  must  of  itself  be  a  trespass.  No 
abuse  of  an  authority  originally  lawful,  will  render 
him  liable  to  an  potion  of  trespass,  unless  a  substsn- 
tive  trespass  be  committed  in  the  course  of  that 
abuae.  Shortland  v.  Govett,  4  Law  J.  K.B.  212, 
s.  c.  5  B.  &  C.  485,  s.  c.  8  D.  &  R.  257. 

In  trespass,  it  appearing  that  subsequent  to  the 
alleged  trespasses,  the  plaintiff  bad  given  the  defen- 
dant a  notice  to  quit  the  premises ;  it  vras  holden 
that  he  had  thereby  treated  him  as  his  tenant,  and 
could  not  maintain  this  action.  Barton  v.  Cordy,  1 
C.  &  P.  664.  [Garrow] 

(B)  Pleadings. 
(a)  Declaration, 

In  an  action  of  trespsss  for  seducing  the  plaintiff's 
daughter,  the  Court  after  verdict  held  the  declara- 
tion good,  although  it  omitted  the  words  "  with 
force  and  arms."   Parker  v.  Bailey,  4  D.  &  R.  215. 

In  an  action  of  trespass  for  driving  against  plain- 
tiff's cart,  held  unnecessary  to  describe  who  was  in 
it.     Howard  v.  Peele,  2  Chit.  315. 

Where  a  declaration  in  trespass  for  taking  goods, 
did  not  describe  their  nature  or  quality,  (as,  one 
hundred  articles  of  household  furniture, — one  hun- 
dred articles  of  wearing  apparel,)  and  the  defendant, 
who  was  under  terms  of  pleading  issuably,  demurred 
generally,  and  the  plaintiff  signed  judgment  for 
wsnt  of  a  plea ;  the  Court  set  it  aside  with  costs,  on 
the  gronno  that  the  declaration  was  bad  in  substance, 
and  therefore  the  judgment  was  irregular.  Holmes 
V.  Hodgson,  8  B.  Mo.  379. 

The  plaintiff  declared  for  a  trespass  in  his  manor 
and  close. 

The  defendants  pleaded  that  from  time  immemo- 
rial there  was  part  of  a  public  navigable  river 
situate  within  that  manor  and  close,  and  that  on  that 
part  there  was  an  ancient  woik  or  erection,  necessary 
for  rendering  the  navigation  of  the  river  safe  for 
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ibipt ;  and  that  it  wat  in  a  nrinom  conditioti,  and 
that  the  platotiir  had  neglected  to  repair  it,  and 
therefore  thar  entered  and  put  it  in  repair:  The 
Coortheld,  that  the  pleaa  did  not  jattify  the  tres- 
paai.  Earl  rf  LotudaU  r.  NeUm,  S  Lair  J.  K.B* 
f8,  a.  c  S  B.  &  C.  SO'i,  8.  c.  3  D.  &  R.  556. 

Where,  to  a  declaration  of  treapaaa  against  A  and 
B,  for  assaulting  the  plaintiff,  and  forcing  htm  to  go 
to  a  potioe  office  to  he  examined  as  a  prisoner  hefora 
m  magistrate,  on  a  charge  of  felony,  which  was  dis- 
misftKl,  A  and  B  pleadwi  a  joint  plea  of  justification, 
drat  a  horae  of  A  had  been,  without  his  knowledge 
or  conaent,  taken  out  of  his  close,  and  found  in  the 
plaintiff's  stable,  and  that  A  having  reason  to  sua* 
pect  that  the  horae  had  been  feloniously  stolen  and 
taken  away  by  the  plaintiff,  he  (A)  requested  B,  a 
conatable,  to  re-take  the  horae,  and  gare  charge  of 
the  plaiutiff  to  B,  for  baring  foloniouSy  taken  him ; 
and  requeated  B  to  take  the  plaintiff  into  custody, 
and  to  convey  him  and  the  horae  before  a  magistrate, 
in  order  that  the  plaintiff  might  be  dealt  with  ac- 
cording to  law  ;  and  that  thereupon  B,  as  the  con- 
stable, and  A,  in  his  aid  and  by  his  command, 
attempted  to  re-take  the  hone,  and  eently  laid  their 
hands  on  the  plaintiff,  who  resbted  them,  wherenpon 
they  took  him  into  custody,  and  brought  him  before 
a  magistrate,  where  he  was  examined  as  to  such 
charge :  Held,  that  such  plea  was  bad  on  general 
demurrer,  as  it  afforded  no  ground  of  justification 
to  A  ;  and  that,  being  bad  as  to  him,  it  was  bad' as 
to  him  and  B.  Hedges  t.  Chapman,  3  Law  J.  C.P. 
91,  s.  c.  t  fiing.  5»3,  s.c.  10  B.  Mo.  148. 

To  a  declaration  in  tretpau  for  breaking  open  the 
outer  door  of  the  plaintiff's  house,  and  afterwards 
entering  the  same,  the  defendants  justified  the  en- 
tering under  ciril  process,  but  omitted  to  state  that 
the  outer  door  was  open  at  the  time  of  such  entry  : 
Held,  that  such  plea  washed  on  demurrer.  Bucken' 
hnm  T.  Fronrii,  4  Law  J.  C.P.  51. 

Where,  to  an  action  of  trespass  for  entering  the 
plaintiff'a  dose  and  digging  peat,  the  defendant 
ploaded  that  the  plaintiff  was  hu  tenant  of  the  loeus 
in  ^iiit,  subject  to  a  certain  reserration  to  the  defen- 
dant, of  all  pits  whatsoever  therein,  with  liberty  to 
out  and  carry  away  the  produce  of  the  pits,  and  so 
"ustified  the  trespaaa  in  the  terms  of  the  reservation : 
t  %mi  held,  that  the  plea  was  bad  ;  for  the  defen- 
(Iniit  »hoo)U  have  confessed  and  avoided  the  trespass. 
FuHcy  ▼.  Scoit,  6  Law  J.  K.B.  305. 

VVliore,  to  tranpast  quart  clausum  fregitt  the  de- 
fondant  pleaded  a  custom  applicable  to  all  farms 
within  the  parish,  which  were  not  exempted  by 
special  agreement  or  otherwise,  and  the  plaintiff 
treversed  the  custom  generally:  Held,  that  it  was 
not  competent  for  the  plaintiff  to  prove  that  his 
particular  farm  was  exempted  by  special  agreement 
or  othorwiie.  The  proper  mode  of  availing  himself 
of  such  a  defence  woula  have  been  to  have  confessed 
the  custom,  and  avoided  it,  by  shewing  that  the 
exception  applied  to  his  farm.  Evant  v.  Ogitvie,  S 
Y.  fie  J.  79. 

(C)   RSPLICATION   AND   REJOINDER. 

Where  there  is  one  continued  trespass,  part  of 
which  is  justifiable  and  uart  not,  and  the  defendant 
plnads  a  justification  which  goes  to  the  whole  decla- 
rutfon,  the  plaintiff  should  not  reply  de  injurid,  but 
itaw)Y  assiKn  that  part  of  the  trespasa  which  was 
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unjustifiable.  Lmktrt  «S  Hadgsam;  1  Law  J.  OP. 
114,  S.C.  1  Bing.SIT. 

The  plaintiff  dedarad  in  treapass  aninst  tes 
persons.  They  all  pleaded  tfao  gunenJ  tasne,  md 
one  of  them  also  pleaded  a  justification.  Tht 
plaintiff  joined  issue,  and  in  bis  replication  toaiwmd 
the  jastifioation.  AU  the  defendants  reyoined  Is 
that  replication :  Tbo  Court  held,  that  therekiMs 
was  bad  in  law.  Morrow  r.  Belaktr,  4  Law  J.  1L8. 
4ff,  s.  0. 4  B.  &  C.  704,  s.  o.  7  D.  fie  R.  187. 

Trespass  fi»r  breaking  and  entariag  the  plaiatif  s 
ahip,  and  seising  and  oonrertinir  his  goods ;  ^  de* 
fiindant  justified  under  m  writ  cijLfiu,  to  whisk  tk 
plaintiff  replied  dt  h^urkt,  Ac  alf$qme  rtriduo  raaw, 
and  new  assigned  :  Held,  niat  it  was  oompeteat  (br 
the  ittdge  to  leave  it  to  the  jury  to  say  whether  tbt 
goods  were  seised  bond  fid§  under  the  exsestioB,  er 
colourably  only,  for  a  ooUataral  purpose.  Lmmr, 
NoeMU,tY.6Lj.904, 

In  trespaaa,  fiar  aasanit  and  imprisoBmsat,  lb» 
defendants  pleaded  that  the  plaintiff  was  trsspaMsg 
on  their  close,  and  they  reaaoTod  him.  llie  npfi- 
eation  stated,  that  the  defendants  had  nothisgii 
the  close,  except  under  R  N  C  ;  tbst,  befim  tkej 
had  anydiing  in^the  dose,  W  C  held  it  m  tsmat 
from  year  to  year  to  R  N  C ;  that  W  C  penuOed 
the  plaintiff  and  one  D,  to  plant  tsaalea  in  the  dam, 
W  C  to  hare  one  half,  and  plaintiff  and  D  tbsodicr; 
and  that  the  plaintiff  had  entered  the  dose  to  tiks 
his  and  D*s  share:  Hdd,  good  on  deasiinsr ; il> 
though  it  was  objected  that  W  C's  interest  wmaot 
stieged  to  be  continuing  when  the  dsintiff  sstond. 
Kingtburtf  v.  CcUim,  5  Law  J.  C.P.  lM,8.c4 
Bing.  to*. 

(D)  New  Assionhemt. 

The  purport  of  a  new  assignment  is,  ya  scstslbi 
plsce  where,  with  morepreoision  than  that  dasoiM 
in  the  dedantion.    Jefirim  v.  Fitter,  1  Kea.389. 

The  plaintiff  dedared  for  a  trespass  eoasButteiia 
hia  close,  called  the  Foldyardj  the  dsfeadssts 
pleaded  liberum  tenementumj  and  the  plaintiff  tosk 
issue  ;  at  the  trial  the  defendants  proved  that  eas 
of  them  had  a  dose  in  the  same  parish  calitd  the 
Foldyard.  But  the  Court  held,  that,  iaasssaskts 
the  plaintiff  had  in  his  deolaretion  given  a  name  t» 
his  close,  he  was  not  bound  to  new  assign,  and  that 
if  the  act  complained  of  was  really  done  in  the  dosi 
of  that  defendant,  then  they  ought  to  have  aet  oat 
its  abuttals.  Coekm'  v.  Crampt&n,  I  LawsJ.K.B. 
172,  s.  C.1B.8P  C.  489,  s.  c.  S  D.  &  R.  719. 

If,  in  an  action  of  trespass  qumrw  tiauntm  fiefi^* 
the  plaintiff  name  his  olose  by  the  general  nssse  of 
a  trect  of  land  of  which  that  close  is  a  part,  and  tbe 
defendant  plead  liberum  tenementwm,  and  eetaUish 
that  plea  as  to  a  part  of  the  traot, — the  plaintiff  wil 
not  thereby  be  compelled  to  reeort  to  a  new  assign- 
men  t,  but  will  be  entitled  to  recover  on  proof  ef  a 
trespass  on  the  part  in  hia  possession.  Coehi  v. 
Jaehott,  5  liaw  J.  K.B.  181. 

To  trespass  on  serenl  days — pleas,  general  issae. 
and  leave  and  licence— as  to  the  wiide  of  the  alleged 
trespasses  there  was  no  new  assignment,  but  a  re- 
plication de  injurid :  Held,  that  if  some  of  the  tree- 
passes  were  committed  after  the  licence  was  revoked, 
the  plaintiff  need  not  newly  assign,  as  the  defondsat 
by  bis  plea  undertakes  to  prove  a  lioenoe  aniicient 
to  cover  all  the  acts  of  trespaas.    And  gemkU,  a 
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licence  by  the  leaior  of  plaintiff  would  not  aupport 
the  plea  of  licence  hy  him.  Hay  ward  v.  Grant,  1 
C.  &  P.  448.  [Park] 

Where  a  new  assignment  to  pleas  of  justification 
in  trespass,  in  descrihing  the  abuttals,  aAer  men- 
tioning three  closes  by  name,  alleged  that  it  was  in 
a  certain  part  of  a  certain  lane,  opposite  to  those 
three  closes,  or  tome  or  om  of  them^  to  which  the 
defendant  pleaded  "  liberumterumentum"  the  Coart, 
after  issue  being  joined  thereon,  and  after  rerdict, 
would  not  allow  the  defendant  to  take  advantage  of 
the  uncertainty,  though  the  new  assignment  would 
have  been  had  on  demurrer.  Ltthbridge  r.  Wintm-,  2 
Law  J.  C.P.  107,  s.  c.  t  Bing.  49,  s.  c.  9  B.  Mo.  25. 

(C)  Etidbhos. 

w 

If  to  an  action  for  trespass  quare  claiuum  frtgitt 
the  defendant  justifies  that  the  locus  is  a  wharftor 
the  inhabitants  of  O,  an  inhabitant  of  O  is  an  in- 
eompetent  witness  ;  but  if  the  defendant  abandons 
that  plea,  his  testimony  is  admissible.  Prewit  v« 
Tilly,  1  C.  &  P.  140.  [Park] 

Acts  of  ownership  exercised  upon  one  piece  of 
waste  or  inclosed  land,  cannot  be  admitted  as  eri- 
dence  of  titJe  to  another,  unless  such  a  connexion 
between  the  two,  as  may  lead  to  a  fair  inference  that 
they  are  both  parcel  of  the  same  district,  manor,  or 
estate,  shall  haye  been  previously  established. 

But  evidence  of  several  tracts  of  land  having 
passed  under  one  royal  grant  to  the  same  parties, 
and  of  these  tracts  being  comprehended  in  one 
manor,  (although  the  legal  existence  of  that  manor 
may  be  doubtful,)  is  sufficient  preliminary  proof  to 
raise  such  a  presumption,  and,  therefore,  to  justify 
the  admissi^  of  acts  done  upon  any  one  or  more  of 
those  tracts,  to  affect  the  rest  Wynne  v.  Blair,  5 
Law  J.  K.B.  42. 

To  an  action  of  trespass  brought  by  the  mortgagor 
in  posaesirion,  against  the  mortgagee  for  breaking 
q  entering  the  premises,  and  taking  away  the 
and  other  produce,  the  defendant  may  give  his 
legal  title  as  mortgagee  in  evidence  under  the 
general  iasue,  although  the  mortgage  is  for  a  term, 
and  not  in  fee.  Johnson  v.  Howeon,  6  Law  J«  K.B. 
936. 

Ownership  of  land  adjoining  either  side  of  a  road, 
frimd  facie  evidence  of  a  right  to  the  soil  extending 
to  the  centre  of  the  road.  Cooke  v.  Green,  11 
Price,  730. 

Where  adjacent  lands  belong  to  two  distinct 
owners,  the  legal  presumption  is,  that  the  ditch 
which  divides  them  is  a  part  of  the  soil  of  him  to 
whom  the  hedge  belongs ;  and  where  a  road  runs 
between  those  lands,  that  the  owner  on  each  side 
has  a  right  of  soil  ad  medium  Jilum  via. 

But  $emble,  that  such  presumption  will  not  arise 
where  the  entire  property  of  such  lands  is  in  one 
landlord,  who  has  let  them  out  to  different  tenants; 
but  that  it  will  be  incumbent  upon  either  tenant 
who  shall  bring  trespass  against  the  other  to  prove 
hh  right  of  exduaive  possession  of  the  ditch,  or  the 
half  of  the  road  next  to  his  close,  in  order  to  sustain 
the  action.  Noye  v.  Reed,  6  Law  J.  K.B.  3,  a.  c. 
1  K.  &  R.  63. 

To  trespass  quare  elausum  /regit,  the  defendant 
joatified  a  right  of  way  over  the  lonu  in  <me  in  the 
occupiers  of  premises  adjacent  thereto,  and  it  being 


proved  that  he  was  seised  of  the  premises,  in  respect 
of  which  the  right  of  way  was  claimed,  and  occu- 
pied only  by  means  of  a  tenant  to  whom  the  premises 
were  demised:  Held,  that  he  was  an  occupier  to 
sustain  the  plea  of  justification  pleaded.  HolUe  v, 
?roud,  2  D.  &  R.  31. 

Where,  to  an  action  of  trespass,  for  seising  and 
taking  away  furae,  the  defendant  pleaded  the  general 
issue^  and  several  special  pleas,  in  which  be  justified 
the  taking  under  a  claim  for  estovers  on  a  common : 
Held,  that  although  he  had  limited  his  claim  to 
estovers  in  his  pleas,  he  might  adduce  evidence  to 
shew  that  he  had  exclusive  right  of  possession, 
under  the  general  iasue ;  and  parties  claiming 
similar  rights  on  the  common  with  the  defendant 
were  held  to  be  competent  witnesses  to  prove  that 
the  defendant  was  entitled  to  tlie  exclusive  posses- 
sion of  the  land  on  which  the  trespass  was  com- 
mitted.    Pearce  v.  Lodge,  5  Law  J.  C.P.  9. 

In  an  action  of  treapass,  for  assaulting  and  im- 
prisoning the  plaintiff,  the  defendant  pleaded,  that 
the  plaintiff  was  wilfully  trespassing  and  breaking 
down  his  hedges,  wherefore  he  apprehended  him, 
and  took  him  &foro  a  j  ustice.  The  plaintiff  replied, 
that  he  entered  the  land  and. broke  down  the  hedgea 
in  the  assertion  of  a  right  of  way ;  traveraing  that 
he  did  so  wilfully,  or  for  any  other  purpose  than  in 
the  exeroise  of  such  right.  The  defendant  rejoined, 
that  the  plaintiff  was  in  the  act  of  committing  wilful 
damage,  &c.  to  him,  •  the  defendant :  Held,  that, 
npon  this  issue,  evidence,  as  to  the  right  of  way 
claimed  by  the  plaintiff,  might  be  given  in  order  to 
shew  quo  animo  the  plaintiff  entered  the  locus  in  quo. 
Hooker  v.  HaUomb,  5  Law  J.  C  J*.  149,  s.  c  4 
Bing.  183. 

It  is  not  justifiable  in  a  music-master  to  mode- 
rately correct  a  chorister  for  singing  at  a  catch -club, 
although  that  might  be  injurioua  to  his  perfornung 
in  a  cathedral ;  and  upon  evidence  being  offered 
that  it  was  the  practice  of  other  cathedrals,  the 
Court  rejected  it  as  inadmissible.  Netoman  v.  Ben* 
nett,  2  Chit.  195. 

(D)  Verdict  and  Damages. 

In  trespass,  where  a  defendant  pleads  a  particular 
defence  to  one  trespssa,  and  Not  guilty  to  another, 
and  a  general  verdict  be  found  against  him,  it  shews 
the  justification  was  disproved.  Hawket  v.  Crofton, 
2  Ken.  388,  s.  c.  2  Burr.  698. 

In  trespass  a  verdict  may  be  sustained,  though 
the  damages  be  only  one  farthing.  Kitchen  v» 
Knight,  M'Clel.  373. 

A  person  having  obtained  several  veir  valuable 
articles  without  paying  for  them,  the  tradesmen,  on 
hearing  that  he  was  reputed  to  be  a  swindler,  went 
to  his  house,  gained  admittance,  and  broke  open  an 
inner  door,  and  took  away  part  of  the  goods.  He 
brought  an  action  of  trespass,  the  jury  gave  him  a 
verdict,  and  the  Court  refused  to  reduce  the  da- 
mages by  allowing  the  tradesmen  to  set  off  against 
it  the  amount  of  the  debts  doe  to  them.  Hatekine 
V.  Baynes,  1  Law  J.  K.B.  167. 
•  The  guardians  of  a  young  lady  directed  her 
teacher  not  to  permit  her  to  visit  a  relation,  who 
was  a  taVt>m-keeper.  The  young  lady  went  to  hia 
house  to  spend  an  evening  at  Christmas,  when  the 
guardians  sent  two  police-officers  to  bring  her  away. 
The  tavern-keeper  refused  to  let  her  go,  and  brought 
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an  tetion  of  tretpau  against  the  oflSeers.  Tbey 
pleaded  the  general  issue,  and  a  yerdict  was  gi^en 
fbr  SOi.  The  Court  held,  that  the  damages  were 
excessiye,  and  that  if  the  facts  had  been  pleaded  in 
justification,  they  thought  that  there  would  have 
been  an  answer  to  the  action.  FUming  r.  Pratt,  1 
Law  J.  K.B.  195. 

Where,  to  an  action  of  trespass  for  breaking  and 
entering  the  plaintiflfs  close,  the  defendant  pleaded 
a  right  of  way,  granted  by  deed  to  certain  persons, 
under  whom  he  dsimed,  hot  Irhich  he  arerred  to 
haye  been  lott  and  destroyed ;  and  the  plaintiff  in 
his  repHcstion  traversed  the  right  of  way  by  grant ; 
aud  it  appeared  at  the  trial,  that  the  right  bad  been 
frequently  contested  ;  and  the  judge  told  the  jury, 
that  if  they  thought  the  defendant  bad  exercised  the 
right  of  way  uninterruptedly  for  more  than  twenty 
years,  it  would  be  presumptive  evidence  of  the  ex- 
istence of  a  deed ;  and  that  if  such  deed  had  been 
lost,  they  would  find  for  the  defendant;  but  if  they 
thought  there  had  been  no  way  granted  by  deed, 
then  for  the  plaintiff:  Held,  that  such  direction  was 
right,  as  the  question  the  jury  had  to  determine  was, 
whether  such  a  deed  had  ever  existed  or  not ;  snd 
they  having  found  a  verdict  for  the  plaintiff,  the 
Court  refused  to  grant  a  new  trial*  Livett  r,  Wilton, 
S  Law  J.  C.P.  186,  s.  c.  3  Bing.  115,  s.c.  10  B. 
Mo.  439. 

(£)  Costs. 

In  an  action  of  trespass,  for  breaking  and  entering 
a  close,  and  cutting  trees,  &o.,  the  defendant  pleaded 
the  general  issue  and  liberum  tetufnentum,  on  which 
issue  was  joined.  The  question  tried  was,  whether 
the  trees  grew  on  plaintiff's  or  defendant's  land,  and 
a  verdict  was  found  for  the  plaintiff,  with  damages 
37/. :  Held,  that  as  upon  this  record  the  freehold 
might  necesssrily  have  come  in  question,  slthough 
it  did  not  in  fact,  it  was  not  within  the  43  Eliz.  c.  6, 
and  the  plaintiff  therefore  was  entitled  to  his  full 
costs.    Littlnoood  v.  Wilkinsm,  9  Price,  314. 

Where  there  was  a  verdict  for  defendant  on  a  plea 
of  right  of  way,  and  judgment  by  dofeult  on  a  new 
assignment,  and  the  jury  found  1<.  damages  by  con- 
sent :  Held,  thatthe  plaintiff  was  entitled  to  no  more 
coats  than  damages,  although  he  had  evidence  at  the 
trial  for  the  purpose  of  shewing  a  wilful  trespass 
after  notice.     Harber  v.  Rund,  9  Price,  336. 

In  an  action  of  trespass  where  the  costs  of  par- 
ticular issues  are  adjudged  to  the  plaintiff,  but  the 
general  costs  of  the  cause  to  the  defendant,  the  costs 
of  the  particular  issues  extend  only  to  the  costs  of 
the  pleadings.  Othir  v.  Calvert,  1  Law  J.  C.P.  101, 
s.  c.  1  Bing.  275,  s.  c.  8  B.  Mo.  339. 

The  plaintiff  declared  in  trespass ;  the  defendant 
pleaded  the  general  issue,  and  pleas  of  justification ; 
the  plaintiff  joined  issue,  and  newly  assigned ;  the 
defendant  then  let  judgment  go  by  default  on  the 
new  assignment,  on  which  the  jury  gave  th^  plain- 
tiff damages ;  but  they  found  a  verdict  for  the  de- 
fendant on  the  special  pleas:  The  Court  held,  that 
the  defendant  was  not  entitled  to  any  costs  on  the 
pless  that  were  found  for  him.  Longden  v.  Bourn, 
1  Law  J.  K.B.  118,  s.  c.  1  B.  5t  C  «78. 

Where  the  plaintiffs  cause  of  action  is  altogether 
denied  by  the  defendant's  pleas,  and  at  the  trial 
the  plaintiff  obtains  a  verdict  on  some  issues,  snd 
^he  defendant  on  others,  the  plsiutiff  is  entitled  to 


the  costs  of  the  issues  found  for  bim,  which  isdaJs 
the  general  costs  of  the  trial,  but  not  the  costs  oftlM 
issues  found  for  the  defendant,  on  which,  howerer, 
the  latter  is  not  entitled  to  claim  any  costs  from  the 
plaintiff.  But  where  the  defendant  suffers  jodgneat 
by  default  as  to  some  causes  of  sctioo,  and  pleads 
as  to  others,  and  the  plaintiff  takes  issue  on  the  pless, 
and  at  the  trial  all  the  issues  are  found  for  the  de- 
fendant, the  latter  is  entitled  to  the  costs  of  the 
issues  found  for  him,  and  the  plaintiff  to  those  osly 
of  the  judgment  by  default  Henoe,  where  to  aa 
action  of  trespass  the  plaintiff  pleaded  the  geaeial 
issue  to  the  whole  declaration,  and  several  spedal 
pleas  as  to  part,  and  the  plaintiff  new  assigned,  asd 
the  defendant  suffered  judgment  by  defeultss  tothe 
new  assignment,  and  the  ^aintiff  was  bound  to  go 
to  trial  to  get  rid  of  the  general  issue,  which  mid. 
otherwise  have  barred  bis  whole  action,  and  he  could 
not  by  any  other  meana  have  obtained  damages  ea 
the  judgment  by  default :  Held,  that  the  plaiotif 
waa  entitled  to  the  general  costs  of  the  caosa,  iachid- 
ing  those  of  the  trial,  although  the  jury  foond  i 
▼eurdiet  for  the  defendant  on  one  of  the  apeoal  pleat, 
the  costs  of  such  issue  being  deductnl,  bat  wu 
allowed  to  him  on  that  issue.  Houte  r,  tht  Tnantnr 
to  the  CemmusUmart  oftka  Thawtei  and  im  Nnigt' 
turn,  6  B.  Mo.  324 

Whereto  an  action  of  trespass  the  defiandsnt  ples& 
the  general  issue  to  the  whole  dedsratioB,  and  juip 
tifiea  as  to  part  of  the  trespasses,  and  the  {daintiff 
newly  assigns,  to  which  the  defendant  suffers  jodf- 
ment  by  defeult ;  the  plaintiff  being  bound  to  ga 
down  to  trial  to  get  rid  of  the  general  issue,  whkk 
would  otherwise  bsr  his  whole  action,  is  entided  ta 
his  full  costs  of  the  trial,  although  the  jury  find  a 
verdict  for  the  defendant  upon  the  special  plan 
which  cover  part  of  the  trespasses;  the  costs  of  loch 
issues  being  aeducted,  but  not  allowed  to  defembafiB. 
Booth  V.  Ibhotton,  1  Y.  &  J.  354. 

An  action  of  trespass  had  been  brongifat  agsta^ 
two  defendants  ;  one  suffered  judgment  bv  dmlt. 
and  a  writ  of  inquiry  was  executed  against  hia.  The 
plaintiff  then  entered  n  nolU  protequi  as  to  the  other, 
who  was  held  to  be  entitled  to  costs  under  the  8 
£lis.  0.  9,  s.  2,  although  two  years  had  elapsed. 
Jackson  v.  Chambert,  8  Taunt.  643. 

In  an  action  of  trespass,  the  jury  hariog  gives 
one  shilling  damages,  on  a  plea  of  liceooe:  H<4d, 
that  the  judge  might  certify  under  the  45  JEUs. 
Howard  t.  CheMkyre,  1  Ken.  f  45. 

If  it  appear  at  the  trial  of  an  action  for  a  trespaas 
that  it  was  wilful,  the  judge  msy,  at  a  coDveoieat 
time  after  the  trial,  grant  his  certificate  that  tha 
plaintiff  may,  on  8  &  9  Wm.  3,  c.  11,  s.  4,  have  hia 
costs,  although  the  damagea  are  leas  than  forty  shil- 
lings. WooUey  v.  WhUhy,  t  Law  J.  K.B.  115,  s.  c. 
t  B.  &  C.  580,  s.  o.  4  D.&  R.  147. 

If  in  an  action  of  trespass  the  judge  certifies  under 
the  43  Elis.  c.  6,  no  costs  are  payable  nnder  the  4 
Anne,  c.  16.  Howard  v.  Cheshyro,  1  Kea.  f  46,  a.  & 
Saver,  f  60. 

If,  in  an  action  of  trespass  for  takiog  a  cart,  tbs 
plaintiff  recover  5«.  damages,  snd  the  judge  certifies 
under  the  43  Eliz.,  the  plaintiff  is  not  entitled  to 
costs,  if  the  cauae  of  action  arose  within  the  juris- 
diction of  an  inferior  Court,  empowered  to  boM 
pleas  of  any  suit  not  exceeding  50i.  Py^bmrm  v. 
Gibton,  8  B.  Mo.  450. 
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(T)  Or  THE  Petty  Trespass  Act. 

A  p^rcj  nagleeting  to  obey  a  summoiw  nndor  tbe 
Petty  Trespftfs  Act  (1  Geo.  4,  c.  56),  m%y  be  ap- 
prehended on  a  jiietioe'i  warrant,  and  taken  before 
the  petty  eeidona  to  answer  the  alleged  complaint* 
Bone  T*  Metkuen,  t  Law  J.  C.P.  191,  a.  o.  t  Bing« 
63,  s.  c.  9  B.  Mo.  161. 

The  Malieiona  Trespaai  Act,  1  Geo.  4,  e.  56, 
gives  an  appeal  to  tbe  sessions  on  condition  of  tbe 
party's  giving  immediate  notice  of  such  appeal,  and 
finding  sniBcient  security.  Notice  given  seven  dayn 
miiBT  conviction  is  too  late.  Rue  t.  ths  Jutticet  tf 
Huntingdon,  5  D.  &  R.  588. 

In  an  action  for  false  imprisonment  the  defendant 
jiieti6«d  nnder  the  1  Geo.  4,  o.  56,  (commonly  called 
the  Petty  Trespass  Act,)  as  the  owner  of  land  on 
which  the  plaintiff  was  trespassing :  It  was  held  that 
to  make  out  his  justification  he  most  give  positive 
proof  of  actual  damage  being  done,  so  as  to  enable 
the  jury  to  decide  on  the  quantum  of  it ;  and  that  Use 
jury  were  not  to  presume  damage  from  tbe  mere  fact 
of  a  trespass  being  committed.  Semb,  that  the  prin- 
ciple of  tbis  decision  will  apply  to  tbe  substituted 
provisions  of  the  7  &  8  Geo.  4,  e.  30,  the  above  act 
of  1  Geo.  4.  having  been  wbolly  repealed  by  the  7 
&  8  Geo.  4,  e.  97.  Butler  v.  TurUy,  9  C.  &  P.  585, 
s.  c.  1  M.  &  M.  54.  [Best] 


TRIAL  AT  BAR. 

[See  Prerogative,  and  Practice.] 


TRINITY  HOUSE. 

A  duty  of  bsUastage  is  payable  to  the  Trinity 
Hoaae,  of  screened  garden  gravel,  although  not  taken 
from  the  Thames.  QiMsre^Wbether  gravel  taken 
from  tbe  river  Lea,  is  within  the  jurisdiction  of  the 
Trinity  House.  Tk§  Triniiy  Corporatim  v.  StapU$, 
t  Chit.  689. 


TROVER. 

(A)  Where  maintainable. 
(BS  Demand  and  Refusal. 
(C)  Conversion. 
CD)  Pleas. 
(£)  Evidence. 

(F)  Damages. 

(G)  Practice. 


(A)  Where  maintainable. 
{See  CoUgravi  v.  Diet  Santos,  ante,  Auction,  A.] 

To  sustain  trover,  tbe  plaintiff  must  have  the  right 
of  property,  and  the  right  of  possession ;  therefore 
tke  vendee  of  goods  cannot  support  such  an  action, 
without  having  paid  the  price  of  the  articles ;  for 
ibough  he  acquires  the  right  of  property  by  the  pur- 
cksse,  be  csn  only  gain  the  right  of  poesession  by  the 
psyment  BUxam  v.  Sanders,  4  B.  &  C.  951,  s.  c. 
7  D.  &  R.  407. 

A  father  gave  hit  son  a  watch,  some  printed  books, 
and  several  articles  of  wearing  apparel :  Held,  that, 
though  the  son  was  nnder  age,  (via.  about  sixteen 
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years  old),  the  father  could  not  maintain  trover 
against  a  person  who  detained  the  property,  because 
the  right  of  possession  was  not  in  him,  hut  in  hit 
son.  HunUr  v.  Weetlnvok,  S  C  &  P.  578.  [Abbott] 

Tbe  plaintiff  abroad  conaigned  sugars  to  R  P  in 
London,  directing  him  to  sell  the  same,  and  place 
the  aett  proceeds  to  tbe  credit  of  J  G,  to  whom  the 
plaintiff  was  indebted,  and  who  draw  bills  on  R  P 
to  tbe  probable  amount  of  the  sugars.  The  invoice 
stated  the  plaintiff  to  be  the  shipper,  end  was  accom« 
panied  with  a  letter  from  him  to  R  P,  directing  him 
to  sell  tbe  sugars  on  the  plaintiff's  account.  K  P, 
however,  pledged  them  with  the  defendants  for  a 
certain  aum  advanced  to  him  by  them.  R  P  having 
absconded,  the  plaintiff  authorised  an  agent  to  de- 
mand the  sugars  from  the  defendants,  but  they  pro- 
ceeded to  sell  them ;  and  the  proceeda  were  also 
demanded  after  the  sale  by  the  agent,  with  the  au- 
thority of  the  plaintiff:  Held,  first,  that  the  plaintiff 
had  a  sufiioient  title  in  the  sugars  to  maintain  trover, 
although  it  was  insisted  that  the  right  of  possession 
was  in  J  G ;  secondly,  that  no  demand  by  the  plain- 
tiff was  necessary,  as  R  P  had  no  authority  to  pledge 
the  sugars  to  the  defendants ;  and,  lastly,  that  the 
demand  of  the  proceeds  after  the  sale  not  having 
been  complied  with,  the  proper  remedy  was  by  an 
action  of  trover,  and  not  for  money  had  and  received* 
Sellick  V.  Smith,  4  Law  J.  C.P.  194. 

A  man  who  is  dischsrged  under  the  Insolvent 
Debtors  Act,  and  who  in  consequence  has  assigned 
his  property,  cannot  maintain  an  action  of  trover  for 
property  which  vested  in  him  before  his  dischsige. 
Lea  V.  Telfer,  1  C.  &  P.  146.  [Abbott}. 

Where  the  correspondent  of  a  foreign  merchant, 
who  had  consigned  goods  to  him  in  L,  pledged  them 
with  a  factor  as  his  own  property,  end  obtained  tbe 
value  of  the  goods  in  advance,  but  afterwarda  became 
bankrupt :  Held,  that  the  foreign  merchant  might,  in 
an  action  of  trover,  recover  the  goods  from  the  factor* 
Duclos  V.  Ryiand,  5  B.  Mo.  518. 

If  A  deliver  a  bill  of  exchange  to  a  person,  not 
knowing  that  he  is  a  bankrupt,  who  gives  it  back 
again  to  A,  bis  assignee  cannot  maintain  trover  for 
the  bill.  Moore  v.  Barthrop,  1  Law  J.  K.B.  4,  s.  c. 
1  B.  &  C.  5,  s.  c.  «  D.  &  R.  S5. 

A  person  receiving  a  stolen  bank  note,  without 
a  knowledge  of  tbe  larceny,  is  entitled  to  maintain 
trover  against  a  cashier  of  the  bank  who  refuaes  to 
pay  it,  and  retains  the  note  at  the  request  of  the 

SiTty  robbed.  Miller  v.  Race,  t  Ken*.  189,  s.  c«  1 
nrr.  452. 

And  where  a  person  who  hsd  lost  a  note,  having 
eight  daya  to  run,  gave  no  public  notice,  and  only 
on  tbe  seventh  day  directed  the  payer  not  to  honour 
it, — it  was  holden,  that  be  could  not,  under  such 
circumstsnces,  maintain  trover.  But  the  plaintiff's 
conduct  is  not  to  be  questioned,  if  it  appear  that  the 
defendant  took  the  property,  knowing  it  had  been 
obtained  by  means  of  ralony.  Beehoith  v.  Corrall, 
S  C.  &  P.  261.  [Best] 

If  a  person  take  a  Bank  of  England  note,  under 
eiroumstanoes  which  might  awaken  sospicion  in  the 
mind  of  a  reasonable  man  acquainted  with  bosineis, 
and  which  ought  to  cause  him  to  make  inquiriea, 
and  he  forbear  to  do  so,  he  cannot  hold  the  proceeds 
of  such  note  from  the  person  who  has  lost  it.  And, 
where  a  porter,  who  had  securities  to  get  cssbed, 
either  purioined  or  lost  them, — it  wssholdeo  for  the 
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jury  to  »%j,  whether  the  ttetliog  vet  after  the  m- 
coritiea  were  ceehed  and  converted  into  money ;  for 
if  it  were,  whether  the  porter  parioined  the  notee, 
or  whether  they  were  itolen  from  him,  wag  inuna* 
terial :  Held  alBO,  first,  whether  a  notice  giren  a 
year  preriona  to  the  notea  hein^  taken,  rendera  it  in- 
cumbent on  the  defendanta,  aa  men  of  boeinMa,  to 
adrert  to  that  notice,— -or  whether  they  mi^t  not 
anppoae,  aa  they  heard  nothing  more  about  the 
matter,  that  the  notea  had  been  reoorered^-were 
queationa  for  the  jury:  though,  in  point  of  law, 
auch  Dotioe  ooght  to  be  renewed.  And,  aeoondly, 
that  a  miatake  of  the  date  of  one  of  the  notea  in  the 
notice,  the  number  and  amount  being  correct,  was  of 
no  arail  to  the  defendanta,  in  the  absence  of  proof 
that  they  had  been  mialed.  Snow  ▼.  Leathern,  8  C 
&P.  314.  [Abbott] 

In  an  action  of  trorer  to  reeorer  a  500i.  bank  note 
from  a  banker  io  a  small  market  town,  who  had 
given  change  on  merely  aaking  the  party'a  name ; 
it  appeared  that  the  note  bad  been  loat  or  atolen  : 
Held,  that  it  waa  for  the  jury  to  aay — firat,  whether 
the  plaintifTs  had  done  all  that  eould  be  expected,  io 
give  public  notice  of  the  loaa ;  and  secondly,  whether 
the  defcsdanta  had  uaed  due  and  reasonable  caution 
under  the  oirouroatances — which  tlie  jury  negatived, 
and  the  Court  refuaed  to  disturb  the  verdict.  Stuno 
V.  Peacock,  t  C.  &  P.  S15.  [Beat] 

To  support  trover  against  the  vendee  of  atolen 
property,  the  plaintiff  must  have  done  everything  in 
his  power  to  bring  the  criminal  to  joatice.  Oimton 
y.  Wood/uU,  i  C.  &  P.  41 .  [Beat] 

Trover  lies  against  a  party  for  wroogfnUy  inter* 
£BriDg  with  a  teatator'a  effecta.  Bmr  v.  Stper,  S 
Ken.  441. 

In  an  action  of  trover  againat  a  aueeeeding  over- 
seer to  recover  the  yalue  of  aome  manure,  it  appeared 
that  the  preceding  ohorohvrardens  and  everaeera  of 
a  townahtp  had  leased  lands  veated  in  the  poor  to 
the  plaintiff,  for  a  term  of  yeara,  covenanting  that  it 
should  be  lawful  for  the  plaintiff  to  take  all  aumnre, 
ftc.  from  the  poor-house,  and  to  use  it  upon  the  de- 
mised premises ;  and  the  plaintiff  covenanted  to  pro- 
vide straw  for  the  use  of  the  poor :  Held,  that  the 
action  would  not  lie,  though  the  overaeer  had  ueed 
die  manure  on  his  own  land,  and  the  manure  bad 
accrued  from  the  straw  auppUed  by  the  plaintiff  to 
the  poor-house.  Sowdmi  y.  Emaliy,  S  Stark.  S8« 
[Bayley] 

Trover  will  not  lie  againat  a  If very-Aabte  keoper 
for  a  horse  taken  away  from  hia  atables  without  his 
knowledge  or  connnt.  BorMwd  y.  Horn,  1  C.  &  P. 
366.  [Abbott] 

If  A  has  in  his  posiession  a  box  containing  papera 
belonging  to  a  person  deceased,  and  sanda  the  box 
with  its  coatsnta  to  his  solicitors,  with  directiena  to 
deliver  the  box  and  papers  to  the  exeootor,  on  his 
giying  an  inventor]^  of  them,  and  a  reoeipt :  Held, 
that  trover  lies  against  the  solicitors,  if  Uiey  reftise 
to  deliver  the  box  and  papers  to  the  executor,  he 
refusing  to  give  an  inventoiy  and  receipt,  although 
the  aoliciton  offsred  to  give  them  up  if  the  exeontor 
would  give  an  inyentory  and  receipt.  Cohbett  y. 
C/«ttoN,  S  C.  &  P.  471.  [Abbott] 

(B)  Demand  and  Refusal. 

A  demand  and  refusal  need  not  be  made  in  troyer 
by  the  aasignees  of  a  bankrupt  to  reooyer  goods  in 


the  possession  of  the  bankrupt  at  the  time  of  the 
act  of  bankruptcy,  and  which  liad  been  taken  in  exe- 
oataon  by  the  deCeodant*  Saamn  y.  WmU,  1  C  & 
P.  400.  [Best] 

In  trover  against  a  person  wbohss  possssssd  hiin* 
self  of  i^operty  improperly,  no  demand  and  relbaal 
are  essentisl.  Becktoith  v.  CcrraU,  tCUV.  261. 
[Best] 

The  right  to  trees  severed  by  the  tenant  of  a  copy- 
hold or  customary  freehold  is  primA  faeie  in  ilie 
lord ;  and  in  general  he  may  maintain  troverfor  them 
when  so  severed.  Lady  FUmng  v.  Smftm,  6  Law 
J.  K.B.  207,  s.  c.  2  M.  &  R.  169. 

The  plaintiffs  and  P  &  Co.  having  each  a  aeparats 
lien  on  a  bill  in  the  hands  of  the  plaintiffa,  for  ad- 
yances,  and  the  defendant,  the  acceptor,  haTOig 
improperly  possossed  himself  of  it,  P  ft  Co.  soed 
him  in  trover,  and  recovered,  b^  the  award  of  an 
arbitrator,  to  the  extent  of  their  claim ,  and  the 
plaintiffs  afterwards  aoed  the  defendant  also  in 
trover :  Held,  that,  notwithstanding  the  former 
recovery  by  P  &  Co.,  the  plaintiffa  were  entitled  to 
recover  for  the  amoant  of  their  lien.  Knight  v.  Ltgh^ 
6  Law  J.  C.P.  125,  s.  c.  4  Bing.  589,  s.  «.  1  M.  ft 
P.  528. 

Trover  is  an  action  for  a  "  demand,"  within  the 
meaning  of  the  statute  6  Geo.  4,  c.  16,  a.  92.  Babmm 
y.  il/eniHder,6LawJ.C.P.lll,a.c.]  M.&P.448. 

(C)  Conversion. 

Verdict  in  treapass  2>r  taking  a  filly,  Che  idea- 
tity  being  in  dispute,  with  95L  daaaagea,  euhjeet 
to  a  reference  to  D,  to  whom  it  was  delivTered  bj 
consent  of  plaintiff,  and  T  G,  defendant's  brother, 
who  claimed  the  proper^,  to  determine  by  n  speci- 
fied day,  whether  it  had  a  certain  scar  or  noC  Bj 
the  avrard  of  D,  it  was  ordeMd  diat  the  verdict 
sfaoold  stand  for  the  plaintiff,  hot  he  did  not  deUvar 
the  filly  to  any  one ;  ten  dayn  ajfter  the  award  had 
been  amde,  T  G  demanded  the  filly  of  D,  wlxi  le- 
faaed  to  deliver  it,  upon  which  refuaal  T  G  breogfat 
troyer :  Held,  that  aa  T  G  was  no  party  to  the  ori* 
ginal  action,  and  the  arbitrator  was  bound  only  to 
deliver  it  to  the  defendant,  who  vraa  liable  for  the 
damages  awarded,  a  refosai  to  T  G,  having  no  autho- 
rity from  hia  brother,  was  not  evidence  of  a  oonver- 
aion  to  sustain  the  action.  Gunton  v,  Nvrse,  5  B. 
Mo.  259,  a.  c.  2  B.  &  B.  447. 

A  packer,  by  acting  under  the  order  of  hia  naatar, 
is  not  guilty  of  a  conversion.  GreeHVMtf  v.  Fi^ttr, 
1  C.  &  P.  190.  [Abbott] 

If,  upon  a  demand  of  goods,  and  a  relVisal  to 
deliver  them,  there  is,  in  fact,  a  just  reason  for  the 
refusal,  unlesa  he  who  demands  will  make  a  certaia 
compensatio*;  but  the  penon,  vrboholda  the  goods, 
does  not  allege  the  just  reason  as  an  excoae,  and 
gives  a  general  unqualified  r«lusal ;  his  doing  so  is 
evidence  of  a  oonversion  sufficient  to  maintsin  trover. 
Thamptat  v.  Trmil,  S  Law  J.  K.B.  54,  a.  e.-6  B.  ft 
Ok  36,  s.  e.  9  D.  &  IL  31,  a.  c.  2  C.  &  P.334w 

A,  as  the  agent  of  B,  bought  goods  of  C,  snd 
paid  for  them  by  C's  aoeeptanoe ;  C  became  bank- 
ropt ;  B  proved  the  bill  under  the  oomndsaion.  A, 
in  whose  hands  the  goods  remained,  afterwards  re- 
turned them  to  C,  who  thereupon  destroyed  B*s  bill : 
Held,  that  this  was  a  joint  oonyeraion  by  A  and  C. 
RcbtoH  V.  AUxander,  6  Law  J.  C.P.  Ill,  a  e.  1  M. 
&P.  448. 
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Where  the  distninor  wss  about  to  m11  the  goods 
disfiraiiied*  and  jost  before  the  sale,  a  warrant  to  re- 
plevy was  serred,  notwitbetaDding  wbicb  the  sale 
was  proceeded  io, — but  the  goods  were  not  aotually 
removed,  aad  were  afUrwarda  restored  to  the  party 
arfao  replevied,  it  was  beld,  that  tbe  oondaot  of  the 
dietramor  did  not  amount  to  a  oonveiaioD ;  and  con- 
sequently that  trover  waa  not  maintainable.  Cuek' 
ton  V.  Winter,  6  Law  J.  K.B.S09,  s.  o.  2  M.  &  R.  SIS. 

If  a  person  who  has  possession  of  another's  goods, 
is  desired  by  the  owner  to  send  them  to  a  paiticvlar 
place,  and  he  not  onlj  refuses  to  send  them  to  that 
place,  hot  says  generally  that  he  will  not  deliver 
tfaem  up>  unless  payment  of  a  debt  due  from  the 
owner  to  him  is  guaranteed  ;  such  general  refusal 
is  evidence  of  a  conversion,  idthough  he  might  not 
be  bound  to  aend  the  goods  to  any  particular  piece. 
Skmrp  V.  PnUt,  S  C.  &  P.  S4.  [Tenterden] 

.  (D)  Flbas. 

To  trover  oomoienoed  more  than  six  years  after 
the  ceeversion,  the  Statute  of  Limitations  is  a  bar* 
tfaosgh  the  plaintiff  was  ignorant  of  the  conversion 
till  within  six  jeam*  Granger  v.  Gtarge,  5  B.  ft 
C.  14^,  s.  c.  7  D.  &  R.  7«9. 

In  an  motioa  of  trover  against  a  treasurer  d  the 
West  India  Dock  Company,  for  refusing  to  deliver 
ssgais  deposited  in  the  dooka,  he  ia  entitled  to  the 
proteeiion  of  ^ba  statute  SO  Geo.  S,  c.  69,  s.  185, 
which  enacts  that  no  action  shall  be  brought  against 
any  peison  for  anything  done  in  pursuance  or  under 
colour  of  the  act,  after  three  months  next  ensuing 
the  time  when  Uie  set  shall  have  been  done,  for 
which  Bttcb  action  ahall  have  been  brought ;  and  the 
defendant's  having  taken  a  bond  of  indemnity,  is 
not  a  waiver  of  saoh  protection.  Selliek  v.  SnUth, 
4  Law  J.  C.P.  180,  s.  c  S  Biag.  ^S. 

(E)  Evidence. 

Proof  that  A  and  B  took  away  bricks,  saying 
they  were  ordered  by  Ae  defendant,  and  that  the 
cart  by  which  tbey  were  conveyed  bore  the  defen- 
dant's name,  is  not,  in  an  action  of  trover,  conclu- 
sive evidence  to  shew  that  the  property  was  re- 
moved by  the  defendant.  Everest  v.  Wood,  1  C.  & 
P.  75.  [Gifford] 

A  being  employed  by  B  to  negotiate  a  loan  to 
assist  the  cause  of  the  Greeks,  a  power  of  attorney 
was  put  into  his  hands  by  B,  which  turned  out  to 
be  a  fabricated  document,  and  the  whole  transaction 
appearsd  to  be  founded  in  fraud.  In  trover  by  A, 
heM  incumbent  that  he  should  prove  such  docoment 
genuine.  De  Wurtz  v.  Hendricks,  3€aw  J.CJ^.  S, 
S.C.  2  Bing.S14» 

In  trover  for  copper  ore  raised  under  the  plain- 
tilF's  land:  Held,  that  the  presumption  that  the 
right  to  the  minerals  accompanied  the  fee  simple  of 
the  land,  might  be  rebutted  by  the  absence  of  en- 
joyment of  the  minerals  by  the  plaintiff,  and  the 
oaer  by  persons  not  the  owners  Of  the  soil.  Rowe 
w.  Grewfel,  1  R.  ft  M.  396.  [Abbott] 

Where  goods  have  been  sold  by  a  miller  under 
circumstances  which  give  him  the  right  of  refusing 
to  deliver  them,  evidence  of  the  insolvent  state  of 
the  buyer's  circumstances  cannot  be  received  in  an 
action  of  trover,  brought  by  the  indorsee  of  the  bill 
of  lading  against  the  wharfingera  of  the  miller, 
Qoless  saob  evidence  can  be  brought  home  to  the 


knowledge  of  the  plaintiff.  HoUiday  v.  Mann,  t 
C.  &  P.  509.  [Abbott] 

In  tix>yer  against  the  assignees  of  a  bankrupt,  by 
a  party  claiming  under  an  assignment  from  the 
sheriff,  under  an  execution  issued  by  him  before  the 
bankruptcy,  the  plaintiff  must  prove  the  judgment 
as  well  as  the  writ  of  execution.  QUuier  r.  Eve,  1 
Law  J.  C.P.  67,  8.  c.  1  Bing.  209,  s.  c.  8  B.  Mo.  46. 

K,  the  owner  of  furniture,  lent  it  to  plaintiff 
under  the  terms  of  a  written  agreement ;  plaintiff 
placed  it  in  a  house  occupied  by  the  wife  of  C,  a 
bankrupt ;  C's  assignees  having  seized  the  furniture : 
Held,  the  plaintiff  might  recover  it  in  trover,  without 
producing  the  agreement.  Burton  v.  Hughes,  t 
Bing.  17S,  s.  c.  9  B.  Mo.  534. 

(F)  Damages. 

The  tmomit  of  damages  in  trover  is  a  question 
lor  the  jury,  who  may  give  the  value  at  the  time  of 
the  conversion,  or  at  any  subsequent  time,  in  their 
discretion.  Greening  v.  Wilkinton,  1  C.  &  P.  6t5* 
[Abbott] 

The  price  at  which  goods  an  sold  at  a  sheriff's 
sale,  is  not  necessarily  the  measure  of  damages  in 
trover,  if  the  sale  be  wrongful;  but  when  the  plain- 
tiff is  an  assignee,  as  he  must  have  sold  the  goods 
if  they  had  come  to  him,  juries  aro  often  induced  to 
find  a  verdict  for  no  more  than  the  sum  at  which  the 
sheriff  actually  sold.  Whittihimse  v.  Athmion,  3  €• 
ft  P.  344.  [Tenterden] 

In  trover  for  a  bill  of  exdiange,  the  jury  may,  if 
they  think  fit,  include  the  amount  of  the  interest  in 
the  damages,  and  this  although  there  is  no  meniioii 
of  interest  in  the  declaration,  and  nospeeial  damage 
laid.    Potnc  v.  PHtehord,  2  C.  &  P.  558.  [Abbott] 

(G)  P&AonoE. 

Where  an  action  of  trover  has  been  brought  in 
the  Court  of  Common  Pleas,  it  will  not  stay  the 
proceedings  upon  an  afiSdavit  that  the  subject-matter 
in  dispute  does  not  amount  to  forty  shillings.  Lowe 
V.  Lowe,  1  Law  J.  C.P.  99,  s.  o.  1  Bing.  370,  s.  c. 
8  B.  Mo.  S20. 

In  an  action  of  trover  for  a  horse,  the  defendant 
obtained  a  rule  to  shew  cause  why  all  proceedings 
should  not  be  stayed  on  his  delivering  up  the  horse 
and  pajring  costs,  which  was  discharged  with  costs, 
notwithstanding  an  affidavit  that  the  animal  was  in 
an  improved  condition  since  it  came  into  his  posses- 
sion.    Mdkinson  v.  Rawlinson,  9  Price,  460. 

The  Court  will  not  stay  proceedings  in  an  notion 
of  trovpr,  on  the  defendant's  delivering  certain  goods 
to  the  plaintiff,  where  their  value  was  not  ascer- 
tained, and  where  there  was  an  uncertainty  aa  to 
their  qnanti^.  Tueker  v.  Wright,  4  Law  J.  C.P. 
190,  s.  c.  3  Bing.  601. 

In  trover,  for  several  lettera,  the  Court  ordered 
the  proceedings  to  be  stayed,  on  the  defendant's  de- 
livering to  the  plaintiff  one  of  the  letters,  snd  paying 
him  the  costs  of  the  suit  and  of  the  application,  if 
the  latter  would  consent  to  accept  thereof  in  dis- 
charge of  the  action :  but.  if  he  would  not  accept 
thereof,  then  they  ordered  that  he  ahould  be  at 
liberty  to  proceed ;  but  that,  if  he  did  not  recover 
damages  for  the  other  letters,  or  recovered  nominal 
damages  only  for  that  delivered  up,  he  should  pay 
the  costs  of  the  action.  EarU  v.  Holderness,  6  Law 
J.  CJP.  68,  s.  e.  4  Bing.  469,  s.  c.  1  M.  ft  P.  t54. 
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TRUST  AND  TRUSTEE. 

(A)  Trust. 

(a)  CoHUruetmrn. 

(6)  Cnatum  amd  ZstetOimu 

(B)  Trditeb. 
(a)  AppaiMtmfimL 
(fr)  Pamtr  mid  Dmiff. 

(C)  Costs. 


(A)  Trust. 
(a)  Ccmstrueium, 

In  order  to  render  m  tnut  impoaed  on  »  denaee, 
through  the  inediam  of  an  obligetion  upon  the  oon- 
eeieoce,  binding,  the  words  most  be  imperstiTe,  end 
the  subject  must  be  certain.  Wright  ▼.  Atkyns,  t 
Turn.  157. 

This  Court  will  not  extend  the  terms  of  a  trust, 
where  it  is  that  each  trustee  shall  reoeiFe  and  be 
answerable  only  for  a  moiety.  BirU  r.  Bslty,  6 
Mad.  90. 

If  a  teststor  by  his  wiD,  names  two  or  more  per- 
sons trusteee  of  bis  {noperty,  and  if  afterwards,  in 
the  course  of  that  will,  he  giro  estates,  interests, 
powers,  and  authorities,  generally  to  his  tnistees, 
under  the  name  of  trustees,  then  all  such  estates, 
interests,  powers,  and  authorities,  are  annexed  to 
the  office  of  the  trustees,  and  not  to  their  persons; 
and  it  will  follow,  that  if  only  one,  out  of  two  or 
more  persons  named  trustees,  accepts  the  office,  all 
these  estates  and  interests  will  yest  in,  and  all  these 
powers  and  aathorities  will  be  to  be  exercised  by, 
the  single  individual  who  so  accepts  the  trust,  and 
will  he  as  nothing  with  respect  to  the  other  indin- 
duals  named  trustees.  Worthington  ▼•  Ewmt,  1  Law 
J.  Chanc.  126,  s.  c.l  S.  &  S.  165. 

After  mairiage,  a  husband  covenanted  with  trus* 
tees  to  pay  4000{.  to  them,  upon  certain  trusts,  for 
tlie  benefit  of  himself,  his  wife,  and  children ;  he 
did  not  pay  it :  subsequently,  he  gave  them  a  mort- 
gage for  that  sum,  and  covenanted  to  repay  it,  but 
no  money  actually  passed  between  the  parties :  after- 
wards, his  title  to  the  mortgaged  estate  was  evicted : 
Held,  that  the  trustees  were  specialty  creditors 
upon  his  estate.  Tanngr  ▼•  Bym,  5  Law  J.  Chano. 
195.  S.C.1  Sim.  160. 

Where  a  party,  who  by  writing  obligatoty  (with- 
out any  penal  sum)  had  bound  himself  to  pay  to 
A  B  an  annuity  of  90L  a  year  for  her  life,  devised 
his  estates  to  trustees  upon  certain  trusts,  until  his 
son  should  attain  the  age  of  twenty -one  years: 
Held,  that  the  estate  of  the  trustees  ceased  upon  the 
death  of  the  son  under  the  age  of  twenty-one,  all 
the  purposes  of  the  trust  being  then  at  an  end ;  and 
that  the  trustees  were  only  liable  to  pay  to  A  B 
such  arrears  of  the  annuity  as  became  due  before 
the  son's  death.  Morrant  t.  Gough,  6  Law  J.  K.B. 
14,  s.  c.  7  B.  &  C.  S06,  8.  c.  1  M.  &  R.  41. 

A,  having  insured  his  life  for  3000/.,  assigned  to 
trustees  the  policy,  and  all  sums  of  money  to  accrue 
in  respect  of  it }  and,  by  an  indenture  of  the  same 
date,  being  the  settlement  made  on  his  marriage,  it 
was  declared,  that  the  trustees  should  stand  pos- 
sessed of  the  3000L  upon  certain  trusts  therein 


itioDod,  whiob,  aftw  the  death  of  A,  were  for 
such  <^  the  ehildren  of  the  maniage  as  the  hnabsad 
and  wile,  or  the  survivor  of  them,  sboukl  sppoiat: 
A,  being  the  survivor,  appointed  the  SOOOL  to  his 
daughter,  who  was  the  only  child  of  the  msrrisgs; 
and  she,  subsequently,  under  a  power,  reserved  to 
her  by  her  mairiage  settlementt  of  appomtoig  the 
300of.  and  other  property,  bequeathed  lOOOi.  pert 
of  the  SOOOL  to  A,  and  die  remaining  SOOO^  to  C 
aad  D ;  ahe  died,  and  then  A  died,  when  9S7(X. 
was  payable  upon  the  policy,  by  reason  of  the  ad- 
ditions msde  to  it  by  the  regulations  of  the  iasH^ 
anee^office :  Held,  1st,  diat  the  whole  of  the  9V0L, 
aad  not  merely  30001.,  was  bound  by  the  trasts  sf 
die  settleaMBts ;  tdly,  that  C  and  D,  and  the  p«- 
sonal  represontatives  of  A,  were  each  entitled  under 
the  daughter's  will,  not  to  the  sum  of  lOOOL,  bat  Is 
a  third  part  of  9frOL  Courtnty  v.  Fsrrcn,  5  Iiv 
J.  Chanc.  107,  a.  c.  1  Sim.  1S7. 

A,  by  a  tnist  disposition,  directed  trustees  thenn 
named,  to  lay  out  the  residue  of  trust  funds  theitra 
specified,  and  "  the  interest  and  proceeds  thereof* 
in  poichasing  lands,  which  he  therel^  directed  te 
be  setded  upon  a  certain  series  of  heirs,  named  ia 
a  deed  of  tailsie,  to  which  he  referred,  and  aftv- 
wards  by  his  wfll  directed  that  the  residue  of  kii 
personal  estate  ahould  be  invested  in  govenuMSl 
securities,  which  he  gave,  together  vnth  all  the 
lunda,  &e.,  of  whioh  he  should  die  possessed,  to  the 
ssBM  uses  as  before  provided  by  the  trust  dispoeitie^ 

The  fiinds  having  remained  nnimvested^  held,  le- 
Tersing  the  judgment  of  the  Court  below,  that  esck 
successive  heir,  after  the  lapse  of  one  year  fima  the 
death  of  the  testator,  ia  entitled  to  the  bsaeidel 
enjoyment  of  the  interest  and  poceeds  of  the  fnadi, 
until  they  are  invested ;  and  that  the  words  do  set 
import  an  intention  that  the  intersst  sad  pneesdi 
should  accumulate  for  the  benefit  of  the  netr,  who 
should  happen  to  be  entitled,  at  the  time  wfaea  the 
funds  are  invested,  acoording  to  the  trust.  £cH  ^ 
Stair  V.  Maet^iU,  1  Bligh,  N.S.  669. 

Where  estatss  are  Toated  in  trustees  lor  the  pey- 
meat  of  debts,  and  subject  to  that  charge  are  liaiiM 
for  liie,  with  remainden  over,  the  cheirge  being  is- 
troduced  upon  the  estate  by  an  agreement  between 
the  father  and  the  son,  (remainder- man  in  tail,)th8t 
the  son  should  suffer  a  recovery,  and  charge  these 
debts  of  his  father  upon  the  estate ; — the  tnisceoi 
hold  the  estate  in  trust  for  the  creditors,  snd,SBk- 
ject  to  the  clsima  and  rights  of  the  crediton,  eis 
trustees  for  the  father  for  his  life,  and  after  hie  deeth 
for  the  sevenl  persons  who  are  entitled  ia  wawindg 
tmder  the  deedi 

Upon  a  truat  created  for  the  payment  of  d^ts» 
whether  interest  is  payable  will  depend  upM  the 
language  of  the  deed.  If  there  be  debts  with  and 
debts  without  interest,  and  the  words  are  geaersl,  it 
must  be  construed  reddendo  singula  timgmUsm  Is 
decrees,  the  language  is  guarded  with  special  viev. 
The  Master  is  directed  to  compute  interest  on  soeh 
of  the  debts  as  bear  interest.  HamiUom  v.  Hmgktm» 
£  Bligh,  192. 

Though  the  Sf  Geo.  3,  after  directing  trustees  te 
light,  cleanse,  and  improve  certain  atreets,  emooweia 
tiMm  to  sell  waste  lands  in  order  to  defray  tae  ex- 
penses, &c.  and  to  expend  the  surplus  in  such  a 
manner  as  they  shall  deem  necessary,  it  does  not 
authorize  them  to  expend  such  overplus  in  opposing 
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a  bill  in  pariiament,  wbieh  if  pasted  would  be  ex- 
treme] j  prejudicial  to  tbe  purposes  of  tbe  act  under 
whieb  tbey  officiated.  Edwards  r.  Wilton,  5  Law 
J.  Cbaoc.  107,  8.  c.  S  Cbit.  610;  s.  e.  1  Sim.  137. 

(6)  Cnatitni  and  ExteutUm. 

Br  tbe  law  of  England,  a  trust  for  illeffitimate 
diiraren  to  be  begotten,  oiannot  be  supported.  Ha- 
wuUon  V.  Waring,  9  Bligh,  209. 

If  a  testator  means  to  ereste  a  trust,  and  tbe  trust 
bs  ineffectually  eieated  or  fails,  tbe  next  of  kin 
takes.     OiiNiMiiiMy  ▼.  Butehar,  1  Turn.  S70. 

Teststor,  after  giving  bis  real  and  persond  estates 
to  bis  wife  in  fee,  said  tbat  be  bad  so  given  tbe  same 
to  ber,  unfettered  and  unlimited,  in  rail  confidence 
tbat,  in  tbe  future  disposition  tbereof,  she  would 
disttoguish  tbe  heirs  of  his  late  father,  by  devis* 
ing  the  whole  of  bis  estate,  together  and  entire,  to 
SBcb  of  his  father's  heirs  as  she  migbt  think  best 
deaarred  ber  preference :  Held,  that  no  trust  wss 
eraated.     Meredith  t.  Heneaga,  1  Sim.  543. 

A  testator  having  given  an  annuity  to  one  of  his 
next  of  kin,  and  expressed  a  reason  for  ^ving  nothing 
to  tbe  others,  gave  the  residue  of  his  property  to 
bis  wife,  recommending  her  to,  and  not  doubting 
tbat  the  would,  consider  his  near  relations,  as  be 
would  bmve  done  if  he  had  survived  her :  Held,  tbat 
there  was  no  trust  for  the  next  of  kin,  but  that  the 
wife  took  the  residue  absolutely.  SaU  v.  Moore,  1 
Sim.  53^. 

A  testator  bequeaths  a  lef^cy  to  A  and  B  in 
trast  for  certain  purposes,  which  tbe  will  states  to 
have  been  fully  explained  to  them.  On  tbe  same 
day,  a  paper  writing  is  signed  by  A  and  B,  in  which 
they  declare  that  tbe  bequest  is  upon  tmet  for  six 
penons,  whose  names  are  stated,  and,  after  their 
ngnature,  some  lines  are  added  in  the  handwriting 
of  tbe  testator,  by  which  a  serenth  person  is  ad- 
jBittsd  to  a  share  of  tbe  legacy.  Upon  a  bill  filed  by 
one  of  these  six  persons,  uie  paper  vras  holdea  to  be 
a  valid  dedaration  of  trust,  though  it  had  not  been 
proved  as  a  testamentary  paper.  Smithr,  AttereoU, 
1  Rnss.  266. 

It  seems,  notwithstanding  a  decision  of  tbe  com- 
aiisBwners  appointed  by  the  stat.  59  Geo.  9,  e.  31, 
and  tbe  conventions  for  liquidating  tbe  claims  of 
British  snbiects  on  tbe  French  Government,  or  of 
the  Privy  Council  on  sppeal  in  favour  of  a  claimant, 
bis  right  may  be  disputed,  and  he  may  be  declared 
t  trustee  of  the  sum  awarded  to  him,  for  other  per- 
aons  shewing  themselves  to  be  entitled.  Hill  v. 
Reurdon,  1  Jac.  84. 

A  trust,  to  be  carried  into  execution  by  the 
Court,  must  be  of  such  a  nature  that  it  can  be 
inder  the  control  of  the  Court. 

If  a  particular  object,  as  the  erection  of  a  school, 
or  even  a  general  object,  provided  it  can  be  seen 
wbst  the  purpose  is,  is  pointed  out,  the  Court  will 
execute  the  trust,  although  the  object  pointed  out 
may  fail.     OamMiiney  v.  Butcher ,  1  Turn.  271. 

Where  a  term  is  created  in  trustees,  charged  with 
portions  for  younger  children,  and  with  tbe  expenses 
of  their  maintenance  and  education  till  the  portions 
are  payable ;  and  afterwards,  the  trustees  are  em- 
powered to  raise,  out  of  the  personal  estates,  tbe 
ssme  portions,  with  interest  at  5  per  cent.,  to 
accumulate  aa  far  as  it  is  not  expended  in  mainte- 
nance :  Udd,  tbat  the  Court  will  not  direct  out  of 


which  fund  the  portions  shall  be  raised,  and  tbat, 
unless  tbey  are  raised  out  of  tbe  personal  estate, 
the  children  will  not  be  entitled  to  interest.  Trollope 
r,  Linton,  2  Law  J.  Chanc.  3,  s.  c.  l  S.  &  S.  477. 

Some  of  the  clauses,  which  are  frequently  intro- 
duced mto  the  deeds  of  trust  for  sale,  are  of  such  a 
kind,  that  a  court  of  equity  will  not  act  upon  them, 
where  the  trustee  for  sale  is  also  tbe  creditor  for 
whose  benefit  tbe  trust  is  created.  Tbe  Court  will 
not  restrain  trustees  for  sale  from  completing  a  sale, 
on  the  ground  that  they  cannot  shew  a  good  title. 
Robertt  v.  Boten,  3  Law  J.  Chanc.  113. 

Tbe  ownership  and  profits  of  s  secret  in  medicine 
were,  by  marriage  articlee,  settled  upon  A  for  her 
life,  aod,  after  her  death,  the  secret  was  to  be  sold, 
and  tbe  money  divided  equally  among  ber  children. 
She  communicated  the  secret  to  her  eldest  son, 
without  informing  him  of  the  trusts  of  tbe  marriage 
settlement ;  and  be,  during  the  latter  years  of  her 
life,  conducted  tbe  business  of  preparing  and  selling 
it  for  her  advantage :  Held,  that  be  was  a  trustee 
of  the  secret  for  the  general  purposes  of  the  settle- 
ment. 

The  Court  will  not  decree  the  sale  of  a  secret,  of 
which  there  is  no  written  recipe,  and  which  lies  in 
the  personal  knowledge  of  a  single  defendant :  But, 
in  such  a  case,  tbe  Court  will  order  an  account  of 
tbat  defendant's  expenditure  end  receipts  in  pre- 
paring and  selling  the  medicine,  in  order  to  ascer- 
tain what  is  the  value  of  the  secret  to  him.  Green 
y.  Church,  1  Law  J.  Chanc.  203,  s.  c.  1  S.  &  S. 
398. 

Where  lands  are  yested  in  trustees  in  trust,  and 
ou^  of  tlie  receipts  and  profits,  certain  payments  are 
to  be  made,  and  the  surplus  is  to  be  laid  out  upon 
mortgages  or  government  securities,  with  a  view  to 
accumulation,  and  with  a  bequest  of  such  accumula- 
tions; on  a  petition,  a  real  estate  contiguous  to  the 
real  estate  of  the  testator  was  permitted,  under  the 
circumstances,  to  be  purchased,  and  will  be  con- 
sidered ss  personal  property.  Webb  v.  Shafttbwry, 
6  Mad.  100. 

A  trust  created  by  will,  to  purchase  land,  to  be 
added  and  closely  entailed  to  teatator's  family  estate 
in  the  possession  of  T  B,  testator  declaring  that  his 
object  was  to  have  a  head  to  tbe  family,  and  that  if 
T  B  should  die  without  male  issue,  or  dispose  of 
the  family  estate,  tbe  residue  of  his  fortune  should 
go  to  A  B,  or  his  nearest  relative  in  the  male  line: 
how  to  be  executed.  Woolmore  v.  Burrows,  1  Sim.  512. 

Where  a  trust  is  created  by  deed  for  the  payment 
of  debts,  if  a  bill  is  filed  b^  one  of  the  creditors  to 
enforce  tbe  payment  of  bis  debt,  that  purpose  can 
only  be  effected  by  the  general  execution  of  the 
trust.  The  decree  ought  to  direct  such  execution, 
and  an  inquiry  as  to  all  the  debts*  owing  and  payable 
under  the  trust,  and  tbat  they  should  be  paid  ac- 
cording to  their  priorities.  Hamilton  v.  Houghton, 
2  BUgh,  169. 

By  a  deed,  purporting  to  be  executed  in  conside- 
ration of  400^,  a  son  conveys  certain  lands  to  bis 
father ;  in  fact,  the  conveyance  was  intended  only 
to  facilitate  the  raising  of  money  for  the  son's  use  : 
but  there  was  no  declaration  of  trust  in  writing. 
The  father  died,  and  tbe  lands  thus  conveyed  psssed 
by  general  words  to  his  devisees :  Held,  Tbat  parol 
evidence  would  not  be  received  to  ahew  that  tbe 
father  was  a  trustee  for  the  son  t-^That  the  sun  was 
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TRUST  AND  TIlU8TEE--(TauOTEE). 


Bot  entitled  to  «  neonrwymam  from  the  deTiaeet  :— 
But,  that  be  bad  «  Hen  oa  the  etuie  for  the  por- 
ebMe-moner  mentioned  in  the  deed.  JLancn  r. 
Whitimf,  6  Lmw  J.  Chvao,iS9. 

Qti<rr»— Whether, «  eolicitornelittg  for  both  aides, 
if  he  oaiti  to  enll  for  the  inyneot  of  the  tmat- 
moniea  into  oourt,  maj  not  be  made  ensworable  for 
wmy  looa  occasioned  tberebj.  Grttltff  r.  /feotAeste, 
S  Law  J.  Cbano.  lOf. 

After  a  decree  for  the  ezecntioB  of  the  tmsCs,  the 
trasteee  for  eraditon  will  be  restrained  from  pw* 
oeeding  in  a  suit  in  the  Conrt  of  Chsnoenr  in  Ire- 
land for  the  tame  pnrpoae.  Hei  limn  ▼.  Omrmff,  f 
J.&  W.o<». 

(B)  Trustee. 
(«)  AftpointmenU 

Where  trustees  for  sale  have  taken  Tsrious  steps, 
with  a  Tiew  to  the  execution  of  their  tmat,  and,  one 
of  them  retiring  shortly  before  the  sale,  a  new  tras- 
tee  is,  under  a  power  oonteioed  in  the  tmst-deed, 
appointed  in  his  stead  ;  the  new  trastee  mnst  be  a 
person  who  can  and  will  exercise  bis  discretion 
fairlr  and  bMieficially  for  all  persons,  and  as  fbirlj 
ami  beaefieialljr  as  the  ratiriog  tmstee  ooold  have 
done.     Roberts  t,  B&um,  3  Law  J.  Cbano.  1 13. 

The  Couit  will  not  dietorb  the  Master's  appoint- 
ment of  trustees,  on  the  grannd  that  other  persons, 
who  had  been  proposed  before  bin,  were  more  fit  to 
hare  been  elected  as  tmstesn.  Attorney  Gtneral  r. 
Dymrn,  4  Law  J.  Chane.  164,  s.  e.  t  S*  &  S.  5r8. 

Where  personal  property  is  bequeathed  to  the 
executors,  as  trustees,  the  probate  of  the  will  is  an 
aeeeptanee  of  the  trusts,  MutMtw  r,  Futhr,  1  Jno. 
196. 

(6)  PevMr  and  Duly. 

Trustees  who  ars  empowered  to  sell  for  the  benefit 
of  infants,  may  giro  reoeipte  for  the  purchase- 
money.    Levsvidrr  t.  SUmtvm,  6  Mad.  46. 

It  is  not  the  rule  of  equity,  that  ereiy  person  to 
whom  the  artificial  name  of  trustee  applies,  is  io- 
capable  of  dealing  with  his  e#s(i<ieiiff  tn»r,  respecting 
the  fond  ;  but  t^  rule  is,  that  the  tnistee  shall  not 
deal  with  the  eettui  qut  trHii,  where  the  relation 
between  them  gives  the  former  any  poasible  adyan- 
tage  over  the  latter.  Naylar  v.  fVyneh,  f  Law  J. 
Chano,  iSt,  e.  e.  1  8.  6c  S.  555. 

Where  A  and  B  are  trustees,  and  one  of  them 
deoirfs  a  broker  fo  aell  atoek  standing  in  their  joint 
names,  and  ondertekes  to  procure  his  co-tmstee  to 
Join  in  the  tranefer:  Held,  that  unless  such  co- 
trustee authorised  or  ooneurred  with  the  other 
trustee  in  making  the  transfer,  the  broker  was  not 
warranted  in  making  die  sale.  Leytan  ▼.  Sueyd,  8 
Taunt.  539,  s.  c.  9  B.  Mo.  588. 

One  of  seTeral  co-eiecntors  and  trustees,  cannot 
make  use  of  his  teetator's  share  of  a  partaersbip  con- 
cern, through  the  medium  of  the  surriTing  partners, 
A  Tsluation  toade  with  a  view  to  snob  a  purpoee, 
and  to  which  the  exeeutor  who  intended  to  pur^ase 
was  a  party,  cannot  stand.  Coekt  ▼.  Cofiit^ridg9, 
1  Law  J.  Chanc  74, 

A  person,  before  he  accepte  of  a  trusteeship,  to 
which  a  diseretionary  power  is  annexed,  is  bound  to 
diaclose  any  oircumstsnces  in  his  dtuntion,  which 
glTc  him  a  bias  or  an  interest  against  the  doe  ex- 
ercise of  that  discretieaafy  power. 


If  he  accepte  the  tmslesship,  without  disdsang 
such  ciroomstances  in  bis  sttnstion,  he  cannot  after- 
wards sxenise  the  discretionary  authority  for  kii 
own  beue&t.  Peytoti  ▼•  Kebfitamt,  1  Lur  1.  Chsne. 
191. 

A  trastee,  to  whom  a  yeariy  recompense  is  gira 
for  his  trouble,  msy  nevertfaeless  empWy  a  eollMlor, 
where  seTerai  of  the  testetor*s  bonsss  are  kt  si 
weekly  rents.  H^t/fctniMiT.  fftftiMim,  9S.&S.SSr. 

Whero,  under  a  joint  power  of  attorney  gira  to 
bankers  to  sell  ont  stook,  they  gave  the  pfseesds  t» 
one  without  an  authority  from  his  eo-tmstecs :  It 
was  holden,  they  were  not  dtsebaiged  in  AeshMnct 
ofansathority  foomthem.  3consT.Minh,lR.k 
M.  364.  [Abbott] 

The  7  AwM,  e.  19,  does  not  apply  to  aa  idol 
trustse  for  sale.    Exparit  ChmrUmty,  1  Jas.  M. 

Trustees  of  n  cbsnty  grant  an  impraper  lane  cf 
the  charity  lands,  in  whieh  they  oovsnast  tridi  tke 
IsosBO  for  his  netnsl  enjoyment  of  die  ibmimdf»' 
mises  during  the  term.  The  Oont»  in  settisgiali 
the  leaee,  will  order  the  xndentnre  of  demiw  to  be 
oancelled  in  toto,  end  will  not  leave  the  peisaml 
oo^enante  of  the  trustees  in  faroe  for  the  beaeitaf 
the  lessee.  Attmm9yOentralr»Mcrgmi,%Bjam^3^ 

If  trastees  under  s  paring  aoe  sign  obeqoetdFiss 
by  the  ohnk  of  the  person  who  ia  derk  to  Aetimt, 
those  cheques  being  dmwnsoastobeshenhiefiaB 
amsll  sums  to  larger,  the  tmstsss  ennnot  ctegi 
the  clerk  to  the  trust  for  negligence  if  them  we 
skered,  ss  it  was  their  duty  not  to  sign  ohe^ 
drawn  in  such  a  form ;  nor  eaa  thsy  obaige  hiB  far 
ansoondnct  of  his  cleric,  whieh  would  hanrs  bem 
prevented  if  the  trasteee  hod  done  tbeir  ears  dair 
n  the  wny  in  whieh  the  derkio  the  tmst  ksd  Mr 
lesson  to  expect  they  would. 

If,  by  a  prirate  aot  of  pariiament,  fotty-cigM 
trustees  sre  sppointed,  (not  being  n  sstpwHtien,) 
of  whom  sixtsen  sre  to  go  oat  smaoallyhy  reteiim; 
and,  by  the  same  net,  the  txnatcBs  an  to  sns  and  be 
sued  in  the  names  of  their  tissauwes  for  the  tiae 
being ;  an  action  for  money  had  «nd  ssosirsd  wtf 
be  mainteined  in  the  names  of  the  present  litiiiiiWi 
ahbongh  both  riiey  and  the  piunent  Iruotomcans 
into  ofiiee  eince  the  time  when  the  money  w»  is* 
eeivud  by  die  defondant  to  the  ue  of  the  trteL 
WkHm^rt  r.  WHkm,  5  C.  &  P.  364.  [TeMsrden] 

(e)  Liability* 

If  an  executor  or  co-trustee,  widiout  takiBg  dm 
means  to  lesm  from  his  oo-executor  or  oo-traiM, 
whether  it  is  necessary  in  the  doe  execution  of  the 
trust  to  sell  stodr,  concur  in  the  sale  of  stock  sad 
lesTS  it  in  the  disposition  of  his  oo-«xecntor  or  oe- 
tnistee,  he  is  liable  for  the  stock  so  sold.  HmriagUa 
r.  Harrhtgtomj  1  Law  J.  (%anc.  41. 

The  msual  indemnity  clause  does  not  txonerate 
one  of  two  trustees  from  a  loss  occasioned  by  s  dekk 
doe  from  the  other  hsTiug  been  sofiered  to  ramsiB 
ootetanding.     Marhlnp  t.  FuUer,  i  Jac.  196. 

A  trustee  of  a  term  for  pn3mMBt  of  debts,  pa^ 
chased  the  inheritsnoe  foem  the  tenant  for  lifo,  end 
had  it  conreyed  to  him  by  fine  and  feoffment.  The 
dreomstanoe  of  the  puitbaser  being  trastee  does 
aot  entitle  the  remainder-man  to  aa  aceoont  ef 
rente,  except  irom  his  entry  to  avoid  the  fine ;  nsr, 
if  he  neglecte  to  claim  for  fire  yosis,  does  it  prevent 
his  being  banud.  ffeyseWt  r.  Jmms,  9  S.  &  S.  fOfi. 
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Am  «S6etitiort  to  whom  penoAal  praperty  w  be* 
qnMtbaiiy  in  tba  ohinctor  of  inistM»  caanot,  after 
nro^iog  tbe  will,  refiiie  to  take  on  himaelf  the  per- 
fonnamoe  of  the  trneCs*  MarkUm  r»  FuUer,  1  Jae. 
198. 

Where  »  tnatee  entered  into  •»  in^roirident 
coBtnet,  the  Court  would  neither  oenoei  it  nor  order 
its  enecntioa.    Turner  t.  Harvmf,  1  Jac.  178. 

A  legatee,  hj  dealing  with  tbe  agent  of  a  traalee^ 
under  ue  impreasion  that  aaoh  agent  it  the  only 
penon  aeconntable  to  her>  doea  not  exonemte  the 
tmatee  firam  hia  Hability.  Adawu  ▼.  CU^Um,  1 
Boaa.f9r. 

Tiuateea,  wbo»  inatead  of  inreeting  the  teatator'a 
piopertj  aa  directed,  apply  it  to  their  own  purpoaea, 
will  be  decreed  to  pey  the  principal,  with  intereat 
nt  the  rate  of  6  pei  eent  Barman  ▼•  Senwaw,  1 
M«ael.  &  Y.  4S7. 

Where  the  eaiate  of  a  tmatee  ia  aaoondarily  liable^ 
in  conneqaeaoe  of  a  breach  of  troat  by  a  oo-trnatae, 
the  cattui  qu*  truti  ia  bound  to  pwaoe  faia  damand 
agninat  the  former  eatate  with  due  diligence.  Naw* 
ham  ▼.  ^ewham,  1  Law  J.  Cbene.  23. 

In  eaaea  of  breach  o£  truat,  ooorta  ef  equity  may 
decree  an  account  of  all  the  piofito  made ;  but  jmMi 
they  oannot  award  damagce,  i  tf.  compenaation  ion 
dnaaage  done  to  the  troat  property. 

The  EodMiaatical  Court  haa  no  jnriadiction  orer 
tmate  j  and  therefore,  where  a  party,  aued  aa  a  trua- 
ten,  waa  arrested  on  a  writ  d9  ganiumae^  empitndo, 
the  Court  of  King'a  Bench  diacharged  him  out  of 
eontody.    Espttrt$  Jgnkmt,  1  B.  &  C.  655. 

(C)  Costs. 

A  debtor  to  an  inftnt,  without  ever  ofering  to 
puy  the  truatee  under  the  aettlement,  filed  hie  bill 
to  hnve  it  aeeured  for  the  in^uU,  not  alleging  inaol- 
Tency  in  the  truatee :  Held,  that  he  waa  not  entitled 
to  coeta.    EUU  r.  Eliis,  1  Rnea.  368. 

Where  a  truatee  eeefca  the  direction  and  indeinni^ 
ci  the  Court,  aa  to  the  execution  of  Ua  truet,  thle 
eoale  ehoald  be  paid  out  of  the  tmat-fiind.  CmruU 
T.  CkmndUr,  6  Mad.  123. 

A  person  who  ia  made  party  to  a  auit,  ia  entitled 
to  hia  coats  out  of  the  trust  fund,  although  he  be 
made  so  only  for  the  protection  of  tbe  trustees. 
HicltM  ▼.  Wrnich,  6  Mad.  93. 

In  what  case  troateea  are  allowed  ooeta  only  aa 
between  pvty  Mid  party.  £d«n6oro«f  A  v.  Mtk* 
Htkof  ^Ccnferfrury I  and  Cmrttrr,  Buk^nfUmdm, 
S  Bnm.  93. 


UNIFORMITY,  ACT  OF. 
[See  Office,  aod  Officer.] 


UNION. 

In  consatruiog  the  39  &  40  Geo.  3,  tbe  Act  of 
Union  hetween  Great  Britain  and  Ireland,— Held, 
Aat  the  legislature  placed  both  countriee  on  an  equal 
tootiDg  of  advantage  and  disadirantage,  in  reepeetof 
the  mnaufactura  and  trade  of  either,  when  exported 
horn  one  into  the  other ;  and  that  therefore^  apirita 
diatilled  in  Ireland ,  if  imported  from  thence  into  £ng- 
land,  bncome  Britiah  apirita,  and  are  entitled  to  the 


advantagea  of  Britiah  spirita,  except  beiug  subject  to 
all  the  Excise  regulatipns  affectiaff  British  spirits, 
existing  at  the  time  of  the  Act  of  Union.  Auomey 
Omtnl  ▼.  M'Kmins,  1 1  Price,  28.5. 


UNITARIAN. 

The  55  Geo.  3,  c.  1€D,  did  not  gire  any  poaitive 
Ubertiea  to  Unitariana,  but  merely  pot  them  on  the 
footing  of  other  diasentan,  by  releaaing  them  from 
their  disabilities,  which  had  been  removed  from 
other  diaaentera.  i?cr  r.  Waddmgton,  1  Law  J. 
K.B.  37,  a.  c.  1  B.  &  C.  26. 


UNIVERSITY. 

[See  Statute.] 

Where,  to  hold  college  offices,  a  poaaeaaion  of 
tmI  eatate  ia  iadiapenaable,  the  Court  is  by  no 
means  strict  in  deciding  what  is  real  estate  for  that 
purpoae ;  hence  an  intereat  in  land  will  aufllee. 

A  maater  of  a  college  muat  poaseas  20Z.  per  annum, 
real  estate* 

The  poaaeaaion  of  10/.  per  annum,  real  eatate,  dia- 
qualifiea  a  member  from  holding  a  fellowahip.  That 
sua,  however,  aeema  to  be  inHuenoed  by  tbe  value 
of  money. 

Where  coats  are  inouind  by  a  petition  retative  to 
the  election  of  pnaident,  they  will  be  defrayed  out 
of  the  college  funda.  Com  if  QiiMn*i  College,  Cam- 
Mdgtf  1  Jao.  47. 

A  college  may  either  accept  or  reject  an  accession 
to  ita  foundation.  Attiimey  Gsnersl  t.  tht  MaHers 
ef  Caihirhi0  Hall,  1  Jae.  391. 


USE. 


[See  Trust.] 

Where  a  uae  ia  executed  by  the  common  law  in 
the  same  person  to  whom  tbe  aeisin  ia  conveyed,  a 
further  uae,  to  another  person,  oannot  be  exeeoted 
by  the  atatnte  of  Uses :  for  the  statute  applies  only 
to  caaes  where  the  uae  ia  not  executed  by  the  eem« 
mon  law ;  and  oannot  be  caUed  into  action  where  a 
use  haa  once  been  so  executed. 

Aooordiagly,— Grant  to  A,  to  the  use  of  A  in  foe, 
upon  tnSBt ;  that  ia  to  aay,  to  the  use  of  B,  with 
certain  truats  and  limitatioDa ;  and  the  ultimate  nse 
to  B  in  foe:  Held,  that,  although  thefiret  uae  aigfat 
be  well  executed  by  the  eommon  law,  yet  the  atatute 
of  Uses  could  not  be  called  in  aid  to  execute  the 
second  uae  to  B ;  and,  therefore,  that  B  had  not  tbe 
legal,  but  only  ^e  equitahle  eetate  under  tbe  ulti* 
mate  use*  Dae  d«  Lt9ffd  v.  Pamngkam,  5  Law  J. 
K.B.  146,  a.  c.  6  B.  &  C.  305. 


USE  AND  OCCUPATION. 

[See  Landlord  and  Tenant.] 

(A)  Action  for. 

(a)  Whtn  mamtaintbU. 
<6)  Fltading. 

(c)  Efridmiee. 

(d)  Verdki  and  Damagu. 
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USE  AND  OCCUPATION— (Action  for). 


(A)  Action  for. 
(a)   Wh§re  wutintahabU. 

Defendtot.  in  1807,  p«id  rent  to  R  for  certain 
premUes,  which  efterwardt  Teeted  in  the  plaintiff. 
No  rent  was  erer  paid  to  the  plaintiff;  hot  be  re- 
coreied  in  an  ejectment,  and  alterwarda  in  an  action 
for  mesne  pronts,  accruing  due  from  let  January 
iSeO,  to  4th  May  18ft.  Though  R'a  title  bad 
ceaaed,  the  defendant  was  in  under  him,  and  an  action 
lies  for  use  and  occupation.  Rtad  ▼.  Godwin,  S 
Law  J.K.B.  lf8. 

The  rent  for  lodgings,  originally  let  for  prostitu- 
tion, cannot  be  recorered  from  the  period  after  the 
landlord  waa  folly  aware  of  the  female'a  character. 
JtnntHgt  ▼.  Tkrcgmortom,  1  R.  &  M.  f  51.  [Abbott] 

A  person  who  sulfers  an  immodest  woman  to  lire 
and  prostitute  in  bis  house,  is  not  entitled  to  recover 
for  her  board  and  lodging ;  but,  if  tbe  consort  with 
the  other  sax  be  oonsommated  not  in  his  house,  he 
may  reoorer.  AffpUtnt  ▼.  CmmpUU,  t  C.  &  P.  347. 
[Abbott] 

If  a  tenant,  contrary  to  his  agreement.  leaTc  with- 
out giving  a  notice  to  quit,  and  the  landlord  take 
posssssion,  and  let  the  premisea  to  another  person, 
he  cannot  maintain  an  action  for  use  and  occupation 
for  any  time  after  the  leaving  by  tbe  tenant.  Hall 
F.  Burwm,  4  Law  J.  K.B.  17f ,  a.  c.  5  B.  &  C.  332, 
s.e.81>.  &  R.  67. 

So,  where  the  plaintiff  let  ftimisbed  ppsrtments  to 
the  defondant  for  a  rear  at  a  certain  rant,  and  the  de- 
fendant quitted  at  toe  end  of  the  first  quarter,  and 
paid  rent  to  that  day,  and  tbe  plaintiff  shortly  aftsr- 
waids  let  the  apartment  to  another,  who  quitted  be- 
fore the  expiration  of  tbe  Tear :  Held,  that  the  plain- 
tiff could  not  recoTor  the  balanoe  of  rent  due  at  the 
end  of  tbe  year  in  an  notion  for  use  and  occupation, 
M,  by  re-letting  the  apartments  to  another,  he  had 
put  an  end  to  the  original  contract  WaiU  t.  AtehM- 
tm»  4  Law  J,  G.P.  154,  s.  o.  3  Ring.  46f ,  s.  o.  «  C. 

&p.tf6a. 

In  an  action  of  debt  for  use  and  occupation,  it  ap- 
peared that  tbe  plaintiff  had  recorered  a  judgment, 
and  stied  out  an  §Ug%t  against  J  S,  and  tbe  sheriff  re- 
timed an  inquisition  that  J  S  waa  seised  for  lifo  of 
certain  lands  in  the  occupation  of  the  defendant : 
but  the  latter  proved  that  they  were  vested  in  trus- 
tee* to  raise  a  sum  of  money,  which  bad  not  been 
dune )  but  the  trustees  allowed  J  S  to  receive  tbe 
rents  t  Held,  that  the  action  could  not  be  main- 
tstiied,  as  J  H  bad  only  an  ec^uttable  interest  in  tho 
lauds,  which  was  not  the  subject  of  a  common  law 
oitimitloii.  iUrrii  v.  Bwthtr,  5  Law  J.  C J*.  9%,  s.  o. 
4  Hlutf.  tif. 

In  tlia  absence  of  an  exprsss  tenancy,  no  tenancy 
MA,  In  law,  be  Implied  (as  ranrds  the  character  of 
laiiiiliird),  except  in  Aivour.ofliimwho  has  the  legal 
Mlate, 

And  where  the  legal  estate  is  in  trustees  for  the 
beneMi  chMy,  but  not  entirely,  of  one  person,  that 
oiia  iMirson  cannot  treat  himself  as  the  principal,  and 
the  trustees  as  his  agents,  so  ss  to  maintain  enaction 
in  his  own  name  for  a  breach  of  the  tenancy. 

Aooordinf  ly,  where  a  testator  devised  a  term  of 
five  hundred  years  to  a  truatee,  in  trust,  amongst 
other  purposes,  to  raise  300(N.,  and  2000/.,  for  a 

ftlon  for  his  daughter,  to  cease  on  these  purposes 
^  satis Aed,  and  thon  to  his  son  A  B  in  strict 


settlomeiit,  reserving  to  such  son  a  power  to  mkt 
lessee  under  his  hand  and  seal,  and  to  tpfmit  i 
jointure  ;  and  an  agreement  «u  made  for  « lean kjr 
A  B  with  the  defendant,  under  which  tbedeftsdnit 
held,  during  tbe  life  and  after  the  deithof  Afi: 
and  by  mairiage  settlessent,  a  term  of  Biset^-siM 
yesn,  if  A  B  aiboold  so  long  live,  sad  sobjecilD  tbe 
Isrger  term,  was  vested  in  trustees  to  psyn  anod 
sum  to  tbe  plsintiff  (  A  B's  intended wife),indt]Ns to 
plaintiff  for  life :  and  daring  the  life  of  A  B  tiiedda- 
dant  attorned  to  the  trustees  undartheaianiageMttie* 
ment,  and  paid  them  rent  up  to  and  sfterbiidarih, 
and  they  gave  receipts,  and  subsequent  to  the  M 
of  A  B,  agreed  to  reduce  the  rent  ts  th$  tkmeutif 
truttut: — it  was  held,  that  the  tenncfindBrtlii 
agreement  for  a  lease,  not  being  io  enestios  of  tb 
power,  determined ;  that,  the  purpises  for  which  thi 
original  term  was  created  rsmsimng  anatiiM,  thi 
trastees  of  tbe  second  term  must  bs  eoaadendfRb* 
sequent  to  A  B*8  death,  to  have  acted  u^au^ 
the  estate  generslly,  and,  therefore,  that  tbephniif 
conld  not  maintain  an  actba  for  use  sad  oenpiiiM' 
Morgel  V.  Paul,  6  Law  J.  K.a  290. 

In  an  action  for  use  sad  oocopatioD,  H  ippenc^ 
that  W  P  assigned  oeruin  pietmes  to  P  T  ai  u  o- 
demnity  sgainst  all  lossss  which  hs  niglit  iiear  a 
account  of  W  P;  PT  hired  nxmis  of  the  phiitil 
at  a  yearly  rent,  and  depcwted  the  pietsMtbom. 
W  P  having  died,  tbe  defendants  adauBiitoi«<  » 
hia  efieeu  aa  creditors,  and  filed  a  bUl  is  Ch«(«7 
against  P  T  for  an  account,  and  he  beisg  aBihit  n 
snbsuntiate  any  daim,  the  suit  was  dimis": 
pending  the  suit  the  plaintiff's  lentwuDaidTwriji 
on  tbe  petition  of  the  defendants,  oat  of  ^^ 
intocoortin  the  coarse  of  the  caase;  aadthedeaa- 
daats  eventually  recovered  the  pietsret  tm  vt 
plaintiff  under  aa  order  of  the  Court,  aad  tb«  pw 
him  rent  to  the  day  of  the  delivery :  Hdd,  (hatw 
relation  of  landlord  and  tenant  did  ■<'^"|*'[z 
tween  the  plaintiff  and  defondanis,  sodeooiaqiaBf 
that  the  former  waa  not  entitled  to  a  ooliee  lo  qirt. 
aor  conld  he  denaad  rent  to  the  ead  of  thtw^ 
▼ear,  in  which  the  pictures  had  been  deliraw  op 
by  him  to  the  defendants.  Stradrnf^Sa^' 
Law  J.  C*P.  95,  s.  0. 4  Bing.  91. 

(6)  PUading, 

To  an  action  for  use  and  oocnpstioa, t pj** 

distress,  if  valid  at  all,  must  combine  two  w^"*"* 

1st,  That  the  distreas  was  reuined ;  Id, Ibrtit "« 

legally  taken  and  thegoodssold.  Dmrer*^^'^ 

2  Chit.  301.  uj.j-,Vf 

Assumpsit  for  use  and  occopatioB  of  ^f>^p^ 
A  H.  defendant's  wife,  at  his  reqoest  mr^ 
A  H  was  not  bis  wife ;  on  demurrer  to  tbu  fM"' 
Court  held  that  it  was  bad,  as  it  wof"*  ' 
the  general  issue :  Held  also,  tbst  it  teoded  ttP» 
in  issue  a  matter  which  is  immaterial.  Sue»  ' 
Hen^,  2  Chit  642. 

(c)  Evidmce. 
A  having  let  premises,  (to  which  hiiwifr  «J 
eotided  §ot  her  separate  use),  in  his  own  i>«^' ' 
a  tenant  from  year  to  vesr,  the  tenant  banag  ^ 
copied  the  premises  under  an  *^^"^^^L.ill^ 
bis  landlord,  and  A  having  suhseqnentij  «w^ 
the  premises  for  a  term  of  yesrs  to  ^^^fTZJ 
Held,  that  socb  lessee  stands  ia  the  plioe  or3,  - 
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A's  title  bariag  been  acknowledged  as  landlord,  the 
title  of  bis  leaaee  cannot  be  questioned  by  tbe  tenant, 
in  an  action  for  nae  and  occupation  of  tbe  premiaea. 
RenniM  ▼.  BoHnton,  1  Law  J.  C.P.  30,  a.  c.  1  Bing. 
147,  a.  c.  7  B.  Mo.  539. 

In  an  action  for  use  and  occupation,  tbe  defen- 
dants, asaigneeaofa  bankrupt,  produced,  under  a 
notice  from  tbe  plaintiff,  tbe  deed  of  aasignment  of 
tbe  baukrapt'a  effecta :  Held,  tbat  altboogb  tbe  at- 
testing witneas  bad  not  proTed  tbe  deed,  yet  it  waa 
ndmiaaible  in  eTidence,  aa  it  bad  been  abewn  tbat 
tbe  defendanta  occupied  under  tbe  deed.  Orr  ▼• 
Mariee,  6  B.  Mo.  347,  a.  c  3  B.  &  B.  139. 

Wbetber  an  action  for  uae  and  occupation  can  be 
nsaintained  upon  mere  proof  of  title  in  tbe  plaintiff, 
and  6ceopation  by  tbe  defendant ;  and  without  any 
contract  to  pay  rent — Qtutre, 

But  wbere  tbe  defendant'a  fktber  bad  occupied 
for  several  years,  and  paid  5f.  a  year;  and  the  defen- 
dant occupied  aeveral  yean  after  bis  father's  death ; 
and,  on  being  applied  to  for  payment,  denied  tbe 
plaintiff *a  right,  but  aaid,  "ProTe  the  land  to  be 
yoara,  and  I'll  pay  you :"  It  waa  held,  tbat  on 
proof  of  the  title,  tbe  defendant'a  ezpreaaion  was 
pvoperly  leA  to  tbe  jury  aa  eTidence  of  a  tenancy 
by  tbe  defendant  at  5$.  a  year ;  and  waa  aufficient 
to  warrant  a  yerdict  for  the  plaintiff  in  an  action  for 
use  and  occupation.  Crippt  ▼.  Jtffferson,  5  Law  J. 
K.B,  78. 

In  an  action  for  uae  and  occopatioo,  where  the 
tenancy  is  eatabliabed,  it  lies  on  tbe  defendant  to 
shew  tbat  the  tenancy  has  been  determined,  or  tbat 
tbe  landlord  has  accepted  another  person  aa  his 
tenant     Ward  r.  Mourn,  9  Price,  f  91. 

A,  being  in  possession  under  a  leaae  for  years, 
nnderlet  tbe  premiaea  from  year  to  year  to  the  de- 
fendants, who  knew  tbe  extent  of  A's  interest  Tbe 
plaintiff  afterwards  took  a  leaae  of  tbe  aame  premises, 
expectant  on  tbe  determination  of  A's  term ;  and  tbe 
defendants,  after  the  determination  of  A's  term,  con- 
tinned  in  posaesaion  for  a  quarter  of  a  year,  when 
tbey  paid  the  rent  for  tbat  period,  and  claimed  to 
giTe  up  tbe  premises :  Held,  in  an  action  for  uae  and 
oocupation  for  a  aubaequent  period,  that  there  waa 
BO  evidence  of  a  tenancy  continuing  beyond  that 
quarter  of  a  year.  Frteman  t.  Jury,  1  M.  &  M.  19. 
[Abbott] 

(J)  Verdict  and  Damages, 

'  Wbere,  in  an  action  for  use  and  occupation,  it 
was  found  tbat  tbe  defendant  aaid  tbat  be  bad  taken 
tbe  premiaea  for  which  tbe  action  was  brought,  and 
that  he  afterwards  paid  for  the  repaira,  but  that  bia 
brother  had  continually  occupied  them,  and  paid  the 
rent  under  a  diatreas  made  by  tbe  plaintiff,  and  tbat 
BO  rent  bad  ever  been  demanded  from  tbe  defendant, 
and  it  waa  left  to  the  jury  wbetber  the  defendant  took 
tbe  premiaea  for  bimaelf  or  bia  brother,  and  tbey 
found  a  Terdict  for  tbe  defendant :  Tbe  Court  granted 
a  new  trial.  Cfumtnert  v.  Hatwell,  S  Law  J.  C.P. 
100. 

A  writ  of  inquiry  must  be  executed  after  judg- 
ment by  default,  in  an  action  of  debt  for  uae  and 
occupation.     Anon.  3  Law  J.  K.B.  138. 

Under  an  agreement  to  take  a  mansion  and  farm, 
tbe  lessee  alao  to  occupy  the  glebe  land  of  tbe  parish, 
and  bave  tbe  privilege  of  sporting  over  tbe  manor, 
the  leaaee  entered  into  poaaeaaion,  but  never  signed 

Digest,  1822— 18«8. 


the  agreement,  and  it  turned  out  that  tbe  lessor  had 
not  the  power  of  procuring  the  glebe,  or  of  conferring 
tbe  right  of  aporting :  Held,  that  tbe  agreement  waa 
only  evidence  of  the  rent  to  be  paid,  where  tbe 
leaaee  had  enjoyed  under  the  agreement,  but  that, 
tbe  lessor  having  failed  to  make  it  good  in  a  prin- 
cipal part,  he  could  not  be  aaid  to  have  so  enjoyed ; 
and  therefore,  in  an  action  for  uae  and  occupation, 
the  jury  must  ascertain  the  value  independently  of 
the  agreement.  TomUruon  v.  Day,  5  B.  Mo.  538, 
a.  0.  S  B.  &  B.  680. 
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(A)  In  general. 

B)  Loans. 

C)  Discount  and  Commission. 

D)  Securities. 

E)  AcnoN  FOR. 


(A)  In  general. 

If  A  mortgage  stock  to  B,  by  a  conveyance,  which 
ta  apparently  abaolute,  and  B  asaigns  it  to  C  as  a 
aecurity  for  an  uaurioua  loan,  A's  right  of  redemp- 
tion  is  not  affected  by  the  tranaaction  between  B  and 
C,  but  is  as  extensive  against  C  as  againat  B. 

Where,  on  a  bill  for  redemption,  a  party  ia  brought 
before  the  Court  in  the  character  of  mortgagee,  but 
baa  acquired  bis  interest  in  tbe  aubject- matter  of  the 
suit  by  an  usurious  contract,  he  will  not  be  allowed 
bis  costs.  JokntoH  v.  Willianuhurst,  1  Law  J. 
Chanc.  112. 

The  Court  allowed  a  demurrer  to  a  bill  stating 
that  money  was  lent  by  the  defendant  to  the  plain- 
tiff on  his  promissory  note,  for  the  amount  and 
intereat,  and  that  it  waa  agreed  by  them  that  interest 
should  be  paid  after  the  rate  of  61. 10*.  per  cent.,  and 
that  interest  had  been  in  fact  paid,  on  praying  that 
the  defendant  might  answer  an  interrogatory  as  to  the 
fact  of  auch  agreement,  and  for  an  injunction  to  atay 
proceedin|^  commenced  at  law  on  the  note ;  but  the 
plaintiff  did  not  make  any  offer  to  pay  the  money 
80  admitted  to  have  been  lent.  The  objection  on 
which  tbe  demurrer  waa  founded,  was,  that  the  ata- 
tute  had  not  imposed  forfeiturea  or  penalties  on  the 
agreement  to  talce,  but  on  tbe  taking  of  illegal  in- 
tereat; having,  in  thecaae  of  an  uaorious  agreement, 
only  made  tbe  instrument  void.  WkUf9ore  v.  Frances, 
8  Price,  616. 

An  usurious  transaction  cannot  be  made  legal  by 
a  aubaequent  promiae,  in  tbe  abaenoe  of  proof  that 
all  payments  beyond  legal  intereat  were  deducted. 
Wiekt  V.  Gogerly,  1  R.  &  M.  123,  a.  c.  1  C.  &  P. 
396.  [Beat] 

To  make  a  bond  usurious,  the  extra  interest  should 
be  agreed  for,  at  or  before  its  execution — and  it  ia 
for  the  junr  to  aay  at  what  period  it  waa  so  agreed. 
FuuH  V.  Brookes,  S  C.  &  P.  318.  [Abbott] 

Where  a  teaUtor  directed  tbat  one  of  his  reai- 
duaxy  legatees  ahould  be  anawerable  for  all  debts 
due  to  him  from  the  legatee's  father  :  Held,  tbat  a 
debt,  though  usurious,  must  be  deducted  from  the 
share  of  that  legatee.  Stanton  v.  Knight,  1  Sim.  48S. 

A  fair  and  bond  fide  aale  is  not  usurious,  though 
the  principal  money  abould  carry  a  rate  of  interest 
exceeding  5  per  cent.,  if  the  principal  sum,  and  the 
rate  and  mode  of  payment,  formed  part  of  the  con- 
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tract  of  sale.     Butt  ▼.  Bidgood,  6  Law  J.  K.B.  35, 
s.  c.  7  B.  &  C.  453,  B.  c.  1  R.  &  M.  143. 

The  receipt  of  iutereat  at  the  rate  of  more  tbaa 
5  per  ceDt.  per  aoDam,  under  a  bargain  which,  in 
aubatance,  though  not  in  colour  or  form,  ia  corrupt, 
ia  usury  within  the  proyisions  of  the  statute  13  Anne, 
Stat  3,  c.  16. 

But  the  question  whether  such  bargain  and  the 
mode  of  receipt  wer«  colourable  only,  and  contriTed 
for  the  purpose  of  erading  the  statute,  is  a  question 
for  the  jury,  under  all  the  circumstances  of  the  case. 

Therefore,  where  a  bill-broker,  conceiWug  himaelf, 
as  he  stated,  to  be  **  bound  in  honour"  to  discharge 
a  debt  due  to  a  party  with  whom  he  discounted  bills, 
agreed,  that,  in  addition  to  the  usual  legal  allowance 
of  5  per  cent.,  such  party  should  also, in  their  future 
dealings  be  allowed  to  retain  ll.  per  cent  to  go  to- 
wards the  payment  of  such  debt,  which  agreement 
was  acted  upon  in  several  transactions,  be  upon  those 
occasions  not  deducting  more  than  the  legal  interest 
for  discount,  with  brokerage,  in  his  account  with  his 
employers,  and  tliv  judge  at  Nisi  Prius  told  the  jury 
that,  in  his  opinion,  this  did  not  amount  to  usury, 
but  left  it  to  them  to  determine  whether  this  was 
the  real  nature  of  the  tranaaction  :  The  Court  re- 
fused to  disturb  the  verdict,  finding  that  the  trans- 
action  had  not  been  usurious.  Solarte  v.  Melville, 
6  Law  J.  K.B.  68,  s.  c.  7  B.  &  C.  430,  s.  c.  1  M.  & 
R.  19. 

(B)  Loans. 

A  contract  of  loan,  which  gives  the  lender  the 
option  of  claiming  eitber  a  sum  of  money  or  a  cer- 
tain  amount  of  stock  for  repayment  of  the  principal, 
is  uaurious.  Johnson  v.  nilliamhurst,  1  Law  J. 
Chanc.  113. 

If  one  person,  in  consideration  of  a  sum  of  money, 
promises  to  pay  another  a  much  larger  sum  on  a  par- 
ticular event  which  depends  on  a  contingency,  it  is 
not  usury.  Lanugo  v.  Gold,  3  Ken.  433,  s.  c.  3 
Burr.  715. 

The  13  Geo.  3.  does  not  limit  the  rate  of  interest 
to  13  per  cent,  on  loans  made  within  the  dominions 
of  native  Indian  sovereigns  by  British  subjects,  do- 
miciled and  reaiding  within  sucjli  dominions.  Auoii. 
3  Bing.  193. 

On  a  conaignment  of  goods  from  A  in  London  to 
B  at  Gibraltar,  for  sale  on  commission,  B,  on  the 
delivery  of  the  invoice  and  bill  of  lading  to  bis  agent 
in  London,  advanced  through  him  to  A,  two  thirds 
of  the  invoice  price  of  the  goods,  by  bills  at  90  days 
date,  upon  which  he  received  6L  per  cent,  interest 
from  the  date  of  the  bills,  that  being  the  usual  in- 
terest at  Gibraltar.  In  assumpsit  for  the  proceeds 
of  the  goods,  it  was  holden,  that  the  advance  was 
not  a  loan  of  money  in  England,  consequently  not 
usurious,  and  therefore,  the  subject  of  a  set-off. 
Harvey  v.  Archbold,  3  B.  &  C.  636,  s.  c.  5  D.  &  R. 
500,  8.  c.  1  R.  &  M.  184. 

To  accommodate  a  lady,  a  man  sold  out  4O0L  3 
per  cent,  consols,  which  produced  333^  She  signed 
an  agreement,  undertaking,  within  the  space  of  one 
year  from  the  date  thereof,  if  required  by  him  or  his 
executors,  to  replace  in  his  name,  or  in  those  of  his 
executors,  the  amount  of  that  stock.  She  also  exe- 
cuted a  bond  to  pay  333/.  at  the  end  of  a  year,  and 
surrendered  copyhold  premises  as  a  security  for  the 
payment :  The  Court  held,  that  they  were  bound  to 


look  at  all  the  three  inatroments  as  if  they  had  been 
one  writing  ;  that  the  principal  was  not  in  danger  ; 
that  more  than  5  per  cent,  was  taken,  and  that  the 
whole  transaction  waa  usurious.  White  v.  Wright, 
3  Law  J.  K.B.  34,  s.  c.  3  B.  &  C  373,  a.  e.  5  D.  & 
R.  100. 

Deed  by  which  A,  B  and  C,  partners  ia  trade,  ia 
consideration  of  4,000/.  paid  to  them  by  D,  in  ug- 
mentation  of  their  capital,  agree  to  admit  him  into 
partnerahip  with  them  for  a  term.  It  was  agreed 
that  D  ahould  receive,  ia  lieu  of  profita,  a  clear  som 
of  550/.  per  annum,  and  all  the  property  of  the  ooo- 
cem  was  charged  with  the  payment  of  thia  son 
quarterly,  and  of  the  4000/.  at  tibe  detenninatioo  of 
the  partner^ip.  A,  B  and  C  were  to  pay  rent,  taxes, 
wages,  and  the  other  outgoings  of  the  trade,  which 
was  to  be  carried  on  by  them,  and  in  their  naaws 
only  ;  and  D  was  not  required  to  attend  to  it.  D 
'  was  at  liberty  to  retire  on  giving  twelve  months' 
notice ;  and  on  hia  retiring,  or  at  the  end  of  the  term, 
the  4000/.  and  the  arreara  (if  any)  of  the  5502.  per 
annum  were  to  be  paid  to  him  by  A,  B  and  C,  by 
instalments,  to  be  secured  by  their  bonds ;  and  diey 
were  to  indemnify  him  from  the  debts  of  the  part- 
nership :  Held,  that  this  deed  was  not  usoxioiis. 
Fereday  v.  Horderu,  1  Jac.  144. 

In  1787,  three  persons  entered  into  paitaenbip, 
aa  bankers,  for  twenty-one  years.  In  1809,  the 
partnership  was  renewed  for  seven  years.  Oa  t7di 
July  1810,  one  of  the  partnera  advanced  SOjOOOL  3 
per  cent,  consols  (then  67^,)  for  the  use  of  the  eon- 
oem  ;  and  on  lat  January  1813,  each  of  the  odicr 
two  partners  gave  him  a  bond  for  18,000L  respec- 
tively, to  secure  the  re-transfer,  before  1st  Jaaoaxy 
1814,  of  9000/.  stock  by  each  of  them,  beiag  their 
proportioea  according  to  their  intereata  in  the  bosi- 
neaa.  In  the  interim  they  had  paid  the  dit idends  to 
him,  which  he  received  without  making  any  aUow- 
ance  for  the  property-tax,  and  with  interest  on  the 
dividends  when  they  were  not  immediately  paid. 
There  were  also  certain  aeeurities  aasigaed  to  hiBu 

In  1813,  atock  to  the  amount  of  10,000/.  was  re- 
placed. On  lat  of  January  1814,  the  xesninderof 
the  stock  (then  6 If,)  waa  not  replaced,  aad  the 
lender  obtained  judgment  on  the  bonds*  On  30th 
July  1814,  the  partnerahip  was  dissolved.  Ths 
lender  retired,  and  it  was  agreed  to  re-tranafer to 
him  30,000/.  atock,  in  four  instalments,  on  5th  Jaaa- 
ary  and  5th  July,  1815  and  1816.  At  that  time  the 
concern  was  solvent  aa  to  the  world,  but  waa  inaol- 
vent  as  a  separate  eatabliahment.  The  firat  instsl- 
ment  of  .5000/.  was  psid. 

On  the  6th  of  September  1815,  an  agreement  was 
entered  into  between  all  the  partiea,  that  the  thisa 
remaining  instalments  of  stock  (then  56^,)  should 
be  accounted  for  in  money,  at  the  price  the  stock 
was  originally  sold  out  at.  The  value  of  the  atock, 
according  to  the  price  on  17th  July  18I0»  wss 
10,083/.  15s. ;  but,  according  to  the  price  on  6th 
September  1815,  it  was  only  8437/.  10s. :  The  Conrt 
held,  1st,  That  the  agreement  made  on  6th  Septem- 
ber 1815  was  usurious }  3nd,  that,  tliat  contraet  not 
varying  the  one  made  on  17th  July  1810,  the  latter 
and  the  deed  of  dissolution  remained  unimpeaohed, 
and,  consequently,  that  the  plaintiff  had  a  lien  oo 
the  securities ,  3rd,  thst,  the  partnership  being  solvent 
as  to  the  world,  the  retiring  partner  could  prove  his 
debt  against  the  estate  of  the  new  partnership  ;  and. 
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4di,  that,  as  there  was  no  proof  that  the  partners 
naid  the  property-Ux,  the  lender  was  not  hound  to 
aOlow  it  to  them.     Parfttt-  ▼.  B^ami^iiom,  S  Law  J. 
K.B.  16.  8.  c.  3  B.  &  C.  «57,  s.  c.  6  D.  &  R.  1S8. 
Where  the  defendant  employed  the  plamUlfs  to 
sell  an  advowson,  snhject  to  his  own  incumbency, 
and  they,  heing  unable  to  do  so,  applied  to  an  attor- 
ney, by  whom  a  sum  was  ultimately  raised  by  way 
fif  mortgage,  but  the  plaintiffs  interfered  no  further 
in  the  transaction ;  Held,  that  they  were  to  be  con- 
mdered  as  drivers  of  a  bargain,  within  the  statute 
1«  Anne,  atat.  «,  c.  16.  s.  2,  and  consequently  could 
only  recover  at  the  rate  of  bu  per  cent  by  way  of 
eommission,  for  causing  the  loan  to  be  negotiated. 
Ft^c%  r.  iri/JWnMw.S  Law  J.  C.P.  lOS.s.c.  «  Bing. 
470,  a.  c.  10  B.  Mo.  177. 

(C)  Discount  and  Commission. 
Where  a  lender  discounts  a  bill  to  enable  the 
borrower  to  take  up  a  former  bill,  the  discounting  of 
which  was  uinted  with  nsury,  the  usury  becomes 
eomplete  on  payment  of  the  first  bill.  Wright  v. 
Laing,  S  B.&  C.  169.  s.  c.  4  D.  &  R.  783. 

It  IS  nsurioos  for  the  discounter  of  a  bill  to  engage 
with  the  holder  that  he  shall  pay  to  the  agent  pro- 
caiiog  the  discount  a  premium,  though  he  himself 
retain  only  the  legal  discount.  Meago  y.  Simmontt 
1  M.  &  M.  l«l.  [Tenterden] 

A  peisov  reqaesud  bankers  in  the  country  to  give 
him  a  bill  drawn  by  them  on  their  London  bankers, 
in  exchange  for  another  bill  of  the  same  date  and 
▼nine,  which  they  did,  deducting  4  per  cent,  for  in- 
corest  and  commission :  Held  not  to  be  usurious. 
Simfeld  y.  Eade,  6  Law  J.  C.P.  85,  B.  c.  4  Bing.  81. 

(D)  Securities. 

A  substituted  security  is  subject  to  the  same 
ohieotiotts  ss  the  original ;  therefore,  if  the  original 
were  void  on  account  of  usury,  the  substituted  one 
will  be  also  unavailable :  in  order  to  render  the 
latter  valid,  a  deduction  should  be  made  of  all  sums 
paid  nsurioasly  under  the  former  security.  WickMt 
V.  Gogerly,  1  C.  &  P.  396.  [Best]  , 

C  being  largely  indebted  to  his  son-in-law  O, 
•nd  being  seised  of  a  remainder  in  fee,  in  cerUm 
lands,  expectant  upon  certain  life  estates  and  certsin 
contingent  esUtes  uil,  a  deed  is  made  between  C 
and  O,  and  other  proper  parties,  by  which,  (after 
reciting,  among  other  things,  that  C  was  desirous 
of  aecnring  the  repayment  of  the  sums  which  he 
owed  to  O.)  C,  in  consideration  of  the  premises,  and 
of  natural  love  and  affection,  makes  a  settlenaent  of 
his  remainder  in  fee  upon  certain  trusts  ;  one  of  these 
tniats  is.  that  upon  the  death  of  the  then  tenant  for  life, 
wilhoutissueinheritableunderthe  limitationsm  tail, 

an  account  should  be  taken  of  all  sums  then  doe  from 
C  to  O,  and  that,  by  means  of  a  term  which  was  to 
commence  then,  the  trustees  should  keep  down  the 
interest  of  the  debt,  and  pay  off  the  principal  by  in- 
stalments.     By   the  same  deed,   large  beneficial 
interests  in  the  estates  are  limited  to  O  and  his 
boirs:  Held,  that  though  the  security  created  by 
the  deed  could  not  be  made  effectual  till  a  future 
period,  there  was  neither  an  express  nor  an  irophed 
oontract  for  forbearance  in  the  meantime  on  the  part 
of  O,  and  therefore,  that  there  was  no  pretence  for 
impeaching  the  deed  as  usurious  :  Held  also,  that, 
there  b«ng  no  evidence  that  the  agreement  of  the 


parties  was  not  truly  stated  in  the  deed,  the  Court 
could  not,  though  in  a  suit  for  specific  performsnce, 
listen  to  tlie  objection,  that  extrinsic  evidence  might 
hereafter  shew  that  the  real  agreementof  the  parties 
was  usurious.     Hwttlty  r.  Arkwrigkt,  3  La^w  J. 

Chanc.  181. 

The  use  of  the  word  •*  interest"  in  an  instrument, 
will  not.  of  itself,  make  a  transaction  usunoos,  with 
reference  to  the  rate  of  per-cenUge.  The  Court 
will  look  to  the  substance  of  the  dealing;  which 
will  not,  therefore,  he  decided  by  the  use  or  the 
absence  of  the  word  "  interest."  Beete  y.  Bidgood, 
6  Law  J.  K.B.  35,  b.  c.  7  B.  &  C.  453,  s.  o.  1  M.  & 
R. 143. 

(F)  Action  for. 
The  yenue  in  an  action  on  1*  Anne,  c.  16,  for 
usury,  must  be  laid  in  the  county  in  which  the 
money  is  paid,  and  not  in  the  county  in  which  the 
contract  is  made.  Pearson  y.  M'Gowran,  3  Law  J. 
K.B.  95,  s.  c.  3  B.  &  B.  700,  s.  c.  6  D.  &  R.  616. 
In  a  declaration  for  usury,  sUUng  the  exact  day 
from  which  the  period  of  forbearance  is  to  comment, 
is  indispensable.  Partridg$  y.  Coatn,  1  C.  &  P. 
634,  8.  c.  1  R.  &  M.  153.  [Abbott] 


VARIANCE. 

(A)  When  immaterial. 

(B)  Between  Pleading  and  Process. 
/Q\ Record  and  Issue. 

/px Pleading  and  Evidence. 

(E)  In  Criminal  Proceedings. 

(A)  Where  immaterial. 

Where  the  defendants  had  been  properly  named 
IB  the  hill,  but  one  of  their  chrisUan  names  had 
lU  LitK  Uie  pa.t«. :  Held,  that  the  judgment 
beintr  "that  the  plaintiff  do  recover  against  the 
said  defendants,"  wss  sufficient,  and  Aereforethe 
omission  of  the  name  was  immatenal.  May  v.  fige, 
1  TKimr  314  s.  c.  8  B.  Mo.  297. 

Byln  . Jeement,  the  dofend«.t  nnd.rtoj,k  to  let 
,0  tLe  pliintiff.  crttti.  .{-rtniMt.,  >™  "ding  fix- 
tore.,  which  were  BpeciBcelly  """I'"^  ",  .*^» 
MreJment.  In  an  action  of  .««iniii«t,  the  doclar.. 
ti^Tww,  for  not  giring  *. plfintjff  po«.~.on<J 
ceriMD  aoartmenw  in  the  defendant'*  home,  ^reed 
«  3etChim  to  the  plaintiff,  in  cona^dwation  of 
w„u  HelJ.  that,  although  the  d~U«tion  did  not 
aute  the  agreement  to  have  b«n).  a.  it  w«  in  fact. 
.»  .mement  to  let  .partmente  and  fixture^  the 
"ri\?^  WM  immateriJ.   Ward  r.  Smith.  U  Pnoe. 

^^Whete  the  action  U  not  founded  on  the  record 
stated  in  tiie  declaration,  but  merely  i»ed  for  the 

>i<in  he  intellieihle.  Btmtlt  v.  Itaae,  1?,1^"<*;  ^P*- 
%,e  Son  of  the  worf  "  notice"  in  deolanng 

npIJa  ^n^t.  wh.«  the  •M?««^,^.'«:^J  "^St 
riving  of  "  tiiree  month.'  notice,'  i.  °»t » J??^™^ 
Uriafce.  if  the  word  i^eo«.nly  impUed  m  the 
context.    Holland  v.  WtU>,  6  Uw  J.  K..B.  »i. 
(B)  Between  Pieadino  and  Process. 
A  defendant  i.  not  entitled  to  oyer  of  an  original 
wrU.  and  th"«fore  th.  Court  ,.fo«d  to  .et  .«de 
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a  dedantioB,  on  the  gronod  of  a  rariuioe  botwoeii 
the  writ  and  dedantion  in  the  cfarittian  name  of  tha 
defendant.     Gaimr  r.  WelUr,  4  Law  J.  C.P.  180. 

Where  the  ae  tftam  in  a  writ  waa,  **  in  a  plea  of 
treapaaa,  on  the  caie  upon  promiaea/'  and  the  decla- 
ration waa  delirered  in  debt,  the  Court  held  the 
Tarianoe  fatal,  and  wonld  not  permit  the  declaration 
to  be  amended  hy  filings  it  in  aaaiunpatt.  Maberiey 
r.  Benton,  5  B.  Mo.  489. 

It  ia  not  a  rariance  to  declare  aimplj  on  the 
money  ooanta,  where  the  affidavit  of  debt  atatea 
that  the  plaintiff  accepted  a  bill  of  exchange  for  the 
honoor  of  the  defendant,  and  that  he  waa  obliged 
to  pej  it  himaelf.  Brooks  ▼.  Clark,  1  Law  J.  K.B. 
S9,  a.  c.  }  D.  &  R.  148. 

In  an  action  againat  the  aheriff  for  an  eaeape,  the 
declaration  aet  out  a  writ  of  our  Lord  the  Kinr ; 
and  on  ita  production  the  writ  waa  found  to  be 
entitled  by  mistake  7  Geo.  S,  but  waa  teated  in  the 
name  of  Beat,  Chief  Jnatice,  and  indoned  with  the 
date  of  18S6 :  Held,  not  to  be  a  rariance,  or,  at  all 
eventa,  not  one  that  the  aheriff  could  take  advantage 
of,  he  having  reoogniaed  the  writ  hj  making  a  return 
to  it  Elvin  ▼.  Drunmond,  5  Law  J.  C.P.  17f ,  a.  c. 
4  Bing.  t78. 

(C)  Between  Beoord  and  Issue. 

In  an  action  of  treapaaa,  for  breaking  and  enter- 
ing a  cloae,  the  Court  refuaed  to  grant  a  new  trial 
00  the  ground  of  a  variance  between  the  Niai  Priua 
record  and  the  issue  delivered,  the  error  being  in 
the  issue,  and  the  record  agreeing  with  the  declara- 
tioD.    Jonei  v.  Tatham,  8  Taunt.  634. 

Where,  in  an  action  of  aaaumpait  on  a  apecial 
agreement,  the  record  differed  from  the  declaration 
and  issue,  as  to  the  description  and  pricea  of  sooda 
on  which  the  a^preement  was  founded :  The  Court 
refuaed  to  set  aaide  a  verdict  found  for  the  plaintiff, 
on  the  ground  of  a  variance  between  the  iaaue  and 
record,  aa  the  mistake  might  have  been  amended 
at  the  trial.    Bemey  v.  Groen,  5  Law  J.  C.P.  49. 

(D)  Between  Pleadings  and  Evidence. 
[See  Malicious  Arrest.] 

A  in  his  declaration  atated,  that  he  and  another 
peraon  g^ve  a  licence  to  C  for  a  term  of  yeara,  to 
continue  to  open  a  channel  through  the  bank  of  a 
navigable  river,  that  the  waste  water  might  turn  his 
mill,  at  an  annual  aum,  which  waa  unpaid. 

In  the  deed,  A  and  the  other  peraon  were  de- 
scribed aa  peraona  having  the  greatest  share  in  the 
profits  of  the  navigation. 

The  Court  considered  that,  on  the  face  of  the  de- 
claration, they  moat  be  held  to  have  the  sole  owner- 
ship of  the  navigation,  and  hence  that  there  waa  a 
variance  between  the  declaration  and  the  deed  given 
in  evidenoe. 

The  Court  alao  held,  that  by  the  deolaration  it 
seemed  that  A  had  an  estate  in  a  real  hereditament, 
but  by  the  deed  it  appeared  he  had  not  any  legal  or 
equitable  eatate  in  Uie  real  hereditament.  Earl  of 
Portmoro  v.  Bixnn,  1  Law  J.  K.B.  196,  s.  o.  1  B.  & 
C.  694. 

Where  B  averred  in  an  avowry,  founded  on  a 
distress  for  rent,  that  A  held  certain  strata  or  veins 
of  ironstone,  under  a  lease,  which  contained  a  pro- 
viao  that,  *'  if  the  stone  should  not  be  wholly  gotten 
or  wrought  out,  within  the  term  of  eight  years  from 


the  commoncement  of  tho  dassisa,  the  rent  is  le- 
spect  of  such  aa  ahoold  tbenreaaain  nngotteB,aho«ld 
be  paid  to  the  lessor."  On  the  leaae  bong  prodaeei, 
it  eontained  a  further  proviao,  *'  If  the  same  AaM 
be  found  to  be  getable :"  Held,  that  thia  waa  a  6ld 
variance,  and  that  the  plaintiff  waa  entitled  to  la- 
cover  OB  non  estfaetum  /—end,  sembU,  that  ha  woaU 
only  be  liable  to  pay  for  such  atone  aa  could  bt 
gotten,  and  not  for  that  which  was  not  gatabk. 
Adam  v.  Duncal/e,  5  B.  Mo.  475. 

The  declaration  in  fuort  impedit,  in  the  thtammk 
of  the  nlaintira  title,  alleged,  that  R  S.  Wnf 
•aised  or  a  purparty ,  or  fourth  part,  of  an  advovna, 
conveyed  the  same,  by  deed,  to  L  S ;  and,  oa  tbt 
production  of  the  deed,  it  waa  found  to  be  a  eos- 
veyance  of  the  whole  advowaon,  although  R  S  vn 
proved  to  have  possessed  only  the  fourth  part :  HeU, 
no  variance.  Gully  v.  the  Bishop  tf  £x«Ccr,  5  Lip 
J.  C.P.  178,  a.  c  4  Bing.  f  90. 

If  in  an  action  of  covenant  the  dedantion  Hsli 
that  the  deed  waa  made  between  the  plaintiff  of  tbi 
first  part ;  J  C  of  the  aecond  part ;  and  A  B  ef  tht 
third  \  and  the  deed,  when  produced,  appesr  oa  tht 
ftoe  of  it  to  be  by  the  plaintiff,  aa  troatae  of  J  C,  «f 
the  firat  part ;  G  C  of  the  aecond  ;  and  A  B  of  d» 
third  part ;  and  the  deed  be  executed  by  G  C  Ikii 
ia  a  fatal  variance,  although  the  breaches  sssigned 
do  not  in  any  way  affect  the  party  who  ia  iacnm 
to  be  deacribed  as  of  the  aecond  part.  May/iatm^^ 
Lord  PalmertUm,  2  C.  &  P.  474,  a.  c.  1  M.  &  AL& 
[Abbott] 

Declaration  in  debt  for  rent  atated  a  demiss  of  • 
messuage,  land,  and  premiaea,  with  the  appam- 
nances.  The  proof  was  of  a  demise  of  a  mmnsp 
and  land,  together  with  the  furniture,  utenatls,  lad 
implements :  Held,  that  aa  the  rent  iaaued  oat  of 
the  real  property,  and  not  out  of  the  furnitart,  it 
waa  sufficient  for  the  plaintiff  to  allege  and  prors 
a  demiae  of  the  real  property,  and,  theielbie,  then 
was  no  variance.  Farewell  v.  Dickinson,  5  lAff  J. 
K.B.  154,  a.  c.  6  B.  &  C.  251. 

In  an  action  of  covenant,  if  the  word  '*  an  '*  ii 
written,  instead  of  "one,"  and  the  name  "Borl" 
instead  of  "  Burt,"  in  aetting  out  the  deed,  them 
are  not  fatal  variances.  Nor  is  the  stating  a  leiss 
to  be  for  twenty-one  yeara,  and  proving  it  lo  be  for 
twenty-one  years  determinable,  at  the  optioa  of 
eiilier  par^,  at  the  end  of  aeven  or  fourteen  years. 
If  the  defendant  allegea  a  aeisin  in  fee  by  A,  and 
the  plaintiff  in  the  replication  traverse  that  plea,  hs 
is  at  liberty  to  ahew  that  A  bad  only  an  eatate  for 
life,  and  need  not  reply  that  specially.  HiU  v. 
Sanders,  1  C.  &  P.  80.  [Gifford] 

A  declaration  stated  the  condition  of  a  replevin 
bond  to  be,  that  the  defendant  ahould  juoeecats 
with  effect  his  action  againat  the  plaintiff,  tor  taking 
and  unjustly  detaining  defendant'a  goods  sad  chat- 
tela,  in  the  said  condition  hereinafter  meatiooed, 
and  should  make  return  thereof,  if  return  ahoold  be 
adjudged,  and  should  indemnify  the  aheriff  snd  his 
officers  for  replevying  the  said  gooda  and  chattels ;  but 
the  condition  of  the  replevin  bond  was,  that  the  defto* 
dant  ahoold  proaecute  with  effect  hia  action  against 
the  plaintiff,  for  taking  and  unjustly  detaining  the 
gooda  and  chattels  of  the  defenaant,  in  the  dwdlliag- 
hooae,  farm-lands,  and  premises  of  the  defoadsnt, 
vis.  in  the  parlour  a  carpet,  &c.,  growing  crops  of 
com  in  a  field  called  S,  &c.,  and  idiould  make  return 
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tbereofj  if  retnrn  should  be  adjudged,  and  should 
indeomifj  the  sheriff  and  his  officers  for  repleyjiog 
the  said  goods  and  chattels:  Held,  no  Tarianee 
between  the  deelaration  and  the  condition  of  the 
hood.  GUfvtr  y.  Coin,  1  Bing.  6,  s.  c.  7  B.  Mo.  251. 

A  landlord  distrained  the  effects  of  bis  tenant, 
for  rent,  who  replevied  them  in  the  usual  manner. 
The  sheriff  took  the  usual  bonds  to  prosecute  the 
replevin  suit  with  effect,  or  to  return  the  goods. 
The  tenant  failed  in  his  suit,  but  did  not  return  the 
goods*  and  the  sureties  became  insolFsnt. 

The  landlord  brought  his  action  against  the 
sheriff,  for  talcing  insufficient  pledges.  In  setting  out 
the  record  of  the  suit  in  the  county  court,  the  names 
of  the  suitors,  before  whom  the  plaint  was  entered, 
ware  called  A,  B,  and  C,  but,  on  producing  the  re- 
cord, it  appeared  that  theirnames  were  D, £,  and  F. 

The  Court  held,  that  their  names  were  surplusage, 
and  might  be  rejected.  Draper  v.  Garratt,  1 1^w 
J.  K.B.  f  19,  s.  c.  S  B.  &  C.  2,  s.c.  3  D.  &  R.  296, 

A  bail-bond  was  conditioned  for  the  appearance 
of  the  prindpat  "  before  ika  Sovereign  Lord  the 
King,  at  VV.,  on  &e.,to  answer  &o.,  and  also  to 
answer  the  plaintiff  according  to  the  custom  of  the 
King's  Court  of  Common  Bench."  In  an  action 
against  the  sureties,  the  declaration  stated  the  con- 
dition to  be  for  the  debtor's  appearance  in  the  said 
Court, "  according  to  the  exigency  of  the  aaid  writ" : 
Held,  that  this  was  no  variance.  Cr^ti  v.  StoekUy, 
6  Law  J.  C.P.  212,  s.  e.  5  Bing.  32,  s.  c.  2  M.  &  P. 
8i,s.  c.  2  C.  &P.281. 

The  averment  of  a  record  of  a  ea*  fs.  returnable 
*'  at  Westminster,"  is  not  supported  by  the  produc- 
tion of  the  record  of  a  ca.  fs.  returnable  "  where- 
soever, &o. "  BayUy  v.  Pottingtr,  6  Law  J.  K.B. 
112. 

Where,  in  ejectment  to  recover  premises  forfeited 
by  non-payment  of  rent,  there  was  a  variance 
between  the  amount  of  rent  stated  in  the  particulars 
of  the  demand  of  the  lessors  of  the  plaintiff,  and 
the  saoont  proved  to  be  due  on  the  trial :  Held, 
that  sueh  variance  was  not  material.  Temny  v. 
Moedtf,  3  Law  J.  C.P.  122,  s.  c.  3  Bing.  3. 

If  s  declaration  profess  to  set  out  the  terms  of  a 
nservation  of  rent,  in  an  action  of  debt  for  the 
rent,  it  is  a  variance  to  omit  an  exemption  referring 
to  a  subsequent  proviso,  by  which  a  deduction  ia  to 
be  made  if  a  certain  event  happen,  although  that 
event  have  not  happened.  Vavammr  v.  Ormrod,  5 
Law  J.  K.B.  172,  s.  c  6  B.  &  C.  430. 

In  an  action  for  not  accepting  a  lease  for  twenty- 
one  yean,  according  to  agreement,  the  plaintiff,  in 
some  counts  of  his  declaration,  stated,  "  that  he  was 
poeseased  of  a  house  for  a  certain  term  of  years  to 
expire  on  the  25th  of  December  1856,"  and  in 
others, "  that  he  was  entitled  to  the  term,  under  and 
by  virtue  of  a  certain  contract" ;  and  it  appeared  in 
eridence,  that  he  was  only  possessed  of  a  term  of 
twelve  years ;  snd  he  failed  in  proving  that  he  was 
entitled  to  sny  further  term  under  sny  contract ; 
although  it  was  found  thst  he  did  afterwards  obtain 
a  term  such  as  that  described  in  the  declaration : 
Held,  that  the  variance  was  fatal.  RautUdge  v. 
Grant,  6  Law  J.  C.P.  166,  s.  c.  4  Bing.  653,  s.  a 
1  AL  &  P.  717,  s.  c.  3  C.  &  P.  267. 

The  defendant  agreed,  in  writing,  "to  remain 
witb  the  plaintiff's  wifo  for  two  vears,  for  the  pur- 
pose of  learning  the  business  oi  a  dress-maker" : 


Held,  that  proof  of  this  agreement  did  not  support 
an  allegation  in  the  declaration — that,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defen- 
dant, would  receive  her  into  his  service,  and  cause 
her  to  be  taught  bv  his  wife  the  business  of  a  dress- 
maker, she  agreed  to  remain  in  such  service  for  the 
space  of  two  years.  Lui  v.  WJiiteamb,  6  Law  J. 
C.P.  213,  s.  c.  5  Bing.  34,  s.  c.  2  M.  &  P.  86. 

An  agreement  by  which  A  B  agrees  *'  to  remain 
with  "CD  for  two  years  from  the  date  of  it,  "  for 
the  purpose  of  learning"  a  particular  business,  will 
not  support  a  deolaratioo  stating  the  consideration 
to  be,  Uiat  C  D  would  «  receive  "  A  B  "  into  his 
service," — SmnbU,  also,  thst  such  an  agreement  is 
not  available,  on  the  grounds  of  there  being  no 
mutuality,  and  no  conaideration  appearing  on  the 
face  of  it.  Lm$  v.  fVhiteomb,  3  C.  &  P.  289.  [Park] 

An  allegation  of  a  judgment  of  non-performance 
of  certain  promises  and  undertakings,  is  not  sop- 
ported  by  proof  of  a  judgment  upon  one  promise  and 
undertaking.  Edwardtr.  Luca»,4  Law  J.  K.B.  265, 
a.  0.  5  B.  &  C.  339,  s.  c.  8  D.  &  R.  98. 

An  allegation  in  a  declaration,  that  one  of  the 
links  of  a  warranted  chain-cable  broke,  and  that 
in  consequence  the  chain -cable  and  anchor  were 
whollv  kMt,  is  supported  by  proof  that,  a  link  of 
the  dbain-cable  being  broken,  the  pilot,  for  the 
preservation  of  the  ship  and  crew,  slipped  the  cable, 
and  that  the  anchor  and  chain-cable  were  thereby 
lost;  and  that  under  the  warranty,  the  plaintiffs 
might  recover,  in  addition  to  the  value  of  the  cable, 
the  value  of  the  lost  anchor  to  which  the  cable  was 
attached.  BorradaUe  v.  BruMton,  8  Taunt.  535, 
a.  0.  2  B.  Mo.  582. 

A  declaration  that  the  plaintiff  had  lent  a  hmne, 
was  holden  to  be  supported  by  proof  that  it  was  a 
mare.     Ware  v.  Juda,  2  C.  &  P.  351.  [Best] 

An  allegation  of  a  right  of  common  for  all  cattle, 
hvant  and  eouehant,  is  substantiated  by  the  produc- 
tion of  evidence,  that  the  common  is  not  more  than 
sufficient  to  feed  the  cattle  for  a  short  time.  Willii 
V.  Ward,  2  Chit.  297. 

Declaration  by  the  payee  acainst  the  maker  of  a 
promissory  note  to  the  order  of  the  payee  for  *'  value 
received"  generally,  ia  not  disproved  by  evidence 
of  a  note  payable  to  the  plaintiff 's  order  for"  value 
received  in  Mra.  L's  estate."  Bond  v.  Stockdmle,  7 
D.  &  R.  140. 

In  an  action  on  a  bill  of  exchange,  the  declara- 
tion alleged  "  for  value  received  by  R  H ;"  but  the 
one  produced  was  **  for  value  received  "  generally : 
Held,  that  the  variance  was  fatal.  Highmere  v. 
Primrose,  2  Chit.  333. 

If,  in  an  action  for  alandering  the  plaintiff's  title 
to  lessehold  premises,  the  declaration  avers,  that  the 
plaintiff's  interest  in  the  said  premises,  for  all  the 
remainder  of  a  term  of  99  years  then  unexpired,  was 
put  up  to  sale,  but  that  by  means  of  the  said  slander 
divers  persons,  who  were  desirous  of  purchannp^, 
were  deterred  from  so  doing,  &o.,  and  it  appears  in 
evidence,  that  the  interest  actually  put  up  to  sale 
was  an  under-lease  for  22  years,  to  be  granted  by 
the  plaintiff  to  the  purohsser — the  variance  is  mate- 
rial. Miilman  v.  Pratt,  2  B.  &  C.  486,  s.  c.  3  D. 
&  R.  728. 

In  an  action  for  not  setting  out  tithes  of  hay,  an 
immemorial  custom  for  setting  out  such  tithe  was 
averred  to  exist  '*  within  the  parish,  and  the  limits 
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boonds,  tnd  titbeable  pUcei  thereof,"  and  it  appear* 
iDg  in  evidence  that  one  townaliip  of  the  pariah  waa 
covered  by  a  modoa  for  hay  tithe  :  Held,  no  variance 
from  the  custom  alleged.  Piggott  v.  BayUy,  9  D.  & 
R.  19,  •.  c.  6  B.  &  C.  16, 8.  c.  as  Piggott  ▼.  SiUUoe, 
5  Law  J.  K.B.  4f. 

In  an  action  on  the  case  for  negligently  removing 
a  wall,  adjoining  a  wall  of  plaintiff's  cellar,  whereby 
the  roof  of  the  cellar  fell  in,  and  destroyed  a  quan- 
tity of  wine,  it  appeared  that  the  proximate  cause 
of  the  damage  waa  occaaioned  by  placing  a  quantity 
of  bricks  on  the  roof  of  tlie  cellar :  Held,  that  tliis 
waa  no  variance,  and  need  not  be  set  out  in  the  de* 
claration  to  support  the  action.  King  v.  Williamton, 
1  D.  &  R.  N.P.C.35.  [Abbott] 

If  a  declaration  against  a  coach -proprietor,  for 
negligently  driving,  whereby  &c.,  statea  that  the  de- 
fendant'a  aorvant  negligendy  drove,  cmiducted,  and 
managed  the  coach,  it  is  not  supported  by  proof,  that 
there  was  only  negligence,  in  using  an  inanlBcient 
coach.  Mayor  v.  Humphries,  1  C.  &  P.  251.  [Little- 
dale] 

In  an  action  on  the  caae  for  taking  an  ezcesaive 
diatress,  the  premiaes  were  arerred  to  be  in  the 
parish  of  St.  George  the  Martyr,  Bloomabnry,  and 
proved  to  be  in  the  pariah  of  St.  George,  Bloomsbory : 
Held,  a  material  variance.  Harrit  v.  Cock,  8  Taunt. 
539,  s.  c.  2  B.  Mo.  587. 

In  ejectment,  the  premises  being  laid  to  be  in  the 
pariah  of  St  Luke,  in  the  county  of  Middlesex, 
there  being  tvro  parishes  of  St.  Luke  in  thatcounty» 
the  one  St  Luke,  Chelsea,  and  the  other  St.  Luke, 
Old  Street,  or  more  commonly  called  St.  Luke, 
Middleaex,  is  not  a  fatal  variance.  Doe  d»  Boyt  v. 
Carter,  1  Y.  &  J.  49f, 

Where,  in  eaae,  the  deelaiation  atated  that  plain- 
tiff delitered  a  trunk  to  the  defendant,  to  be  put  into 
a  coach  at  Chester  in  the  county  of  Cheater,  to  wit, 
at  &c.,  and  aafely  carried  to  Shrewsbury,  and  that 
through  the  defendant's  negligence  it  was  lost;  and 
it  appeared  in  evidence  that  the  trunk  was  delivered 
to  the  defendant  at  the  city  of  Chester,  which  is  a 
county  of  itaelf,  separate  from  the  county  of  Cheater 
at  large,  but  within  its  ambit :  Held,  that  thia  was 
not  a  material  variance ;  but  that  the  declaration 
was  aupported  by  the  evidence,  aa  no  evidence  was 
given  of  the  existence  of  any  other  place  called 
Chester.  Woodward  v.  Booth,  6  Law  J.  K.B.  115, 
8.  c.  7  B.  &  C.  301. 

In  a  declaration  againat  a  coach -proprietor  fov^n 
injury  to  a  passenger,  it  was  averred,  that  the  defen- 
dant was  the  owner  of  a  atage-coach  for  the  carriage 
and  conveyance  of  passengers  from  London  to 
Blackheath  ;  that  the  plaintiff,  at  the  request  of  the 
defendant,  agreed  to  become  an  outside  passenger  on 
the  said  coach,  to  be  carried  from  London  to  Black- 
heath,  and  that  the  defendant  agreed  to  receive  the 
plaintiff  aa  auch  outside  passenger.  The  proof  was, 
that  the  coach  waa  licensed  to  run  from  Charing- 
Crosa  to  Blackheath  ;  that  the  words  **  London  to 
Blackheath"  appeared  on  the  coach-doors;  and  that 
the  plaintiff  waa  taken  up  at  the  Elephant  and  Caatle 
in  St.  G^orge'a  Fields:  Held,  that  the  evidence  was 
sufficient  to  support  the  allegation,  and  that  this  waa 
no  variance.  Diteham  v.  Chivis,6  Law  J.  C.P.  176, 
s.  c.  4  Bing.  706,  a.  c  I  M.  &  P.  735. 

A  declaration  for  treapass  in  breaking  and  enter- 
ing the  plaintiff'a  dwelling-house,  is  not  proved  by 


evidence  of  a  trsapass  in  the  adjoiniof  yiid,iid 
within  the  curtilage ;  although  the  phee  ia  qaabH 
might  pesa  in  a  grant  bv  the  word  "  hooie,"  viih- 
out  any  additional  word  of  de8eriptioD,udwitboit 
the  word  *'  appurtenances."  Uudie  r.  BeU,  6  Lnr 
J.  K.B.  Stb,  a.  c  3  C.  &  P.  SSl. 

In  an  aotion  for  killing  a  cow,  the  deehndoi 
atated,  that  the  defendant  atrack  the  plaiDttftot 
.  diven  blowa,  by  reaaon  whereof  alie  died.  Tk 
evidence  proved,  that,  the  defendant  hiviD^btnn 
the  plaintiff'a  cow  unmerdfuily,  the  pliiatif,  n 
order  to  put  an  end  to  the  animal's  soffviigi,  pot 
her  to  death  :  Held,  after  verdict,  that  the  endcDti 
supported  the  declaration,  aod  oonaeqnntlj,  thn 
waa  no  variance.  Hancock  v.  SmiXhail,  4  D.  ft  R.  Ill 

Where  a  count  stated  that  A  B  sapplied  the  pw 
of  the  pariah  of  W  with  prorisiona,  aadtbe  erideM 
waa,  that  he  aupplied  the  poor  of  the  pirii^of  V 
and  other  parishes  in  the  work-house:  Hald,ftit, 
that  it  waa  no  variance,  the  proof  briag  lirgvtha 
the  allegation.  Secondly,  that,  the  obJMika  is  a 
a  variance  between  the  allegation  of  asappljofthi 
poor  and  a  proof  of  a  supply  of  the  poor  ti  A* 
work-house,  not  being  taken  at  Nisi  Prioi,  coild  Ml 
be  afterwarda  available.  Wett  t.  Aidrtm,  1 B.  ft 
C.  77. 

The  plaintiff  having  commenced  ao  letioa  ^liiit 
the  defendant,  it  waa  agreed  in  wiitiDg  dat^^ 
ahould  diaoontiniie  it,  and  the  defenduten«Nto 
pay  the  legal  oosU  ineurred  by  the  plaiatil  ii  w 
suit,  aa  between  party  and  party.  Ia  u  *^|^ 
recover  the  amonnt  of  auch  coats  aftsr  tti*<i"J|!| 
waa  averred  in  the  declaration,  that  dieplaiitiff M 
diacontinued  the  action  ;  Held,  that  sochtnraHt 
could  not  be  supported  without  proof  ef  tnlett 
diacontinue.  Fanekawe  v.  Heard,  6  Uv  J.  w- 
5S,  a.  c.  1  M.  &  P.  191. 

(£)  In  CEiurNAL  Cases. 
[See  PBRJOftT.] 

Proof  that  a  party  atole  two  dead  pur^^^ 
aupportan  indictment  for  stealing  tv»tv^  bb 
V.  HaUoway,  1  C.  &  P.  H8.  [HuUock]       , 

Evidence  that  a  biaaa  furnace  was  itoliB  n  tM 
oonnty  of  A,  does  not  support  an  "***'lfl  J5 
stealing  « a  brasa  furnace" in  the oonaty ofB"" 
bringing  it  into  the  ahdre  of  A.  Bu  f.  A**^' 
1  C.  &  P.  1«7.  [Hullock]  ,     j^ 

The  priaoner  was  indicted  for  ttaM!"«°J2al 
indictment  atated  that  the  prisoner  iH  '^'Vj^ 
force  A  B  and  C  D.  who  were  ^«*»tr**»2l« 
windlass,  to  leavetbe  same,  and  bysach  «"J»f" 
and  fonse  the  aaid  A  B  and  C  D  irere  oWJJJ 
desist,  by  meana  whereof  a  basket  Wl  <w»  tbe  "J" 
of  A  B  and  killed  him.  The  erideace  '«. JT 
A  B  was  working  with  the  prisoner  and  C  1J.»^ 
the  priuoner  left  his  work,  and  A  B  aod  t  im^ 
being  sufficient  to  hold  the  windlass,  tot  go. ""T 
sequence  of  which  the  basket  fell  on  th«  de«^; 
Held,  that  the  evidence  did  not  support  »^T^ 
ment,  inasmuch  aa  the  words  did  '^^  "' jju 
must  be  consUued  tomtfan  an  enure  «»» 
V.  Llmid,  1  C.  &  P.  30*.  [Garrow]  ^ 

An  "indictment  for  manslaughter  "'^"vgQ 
deceased,  who  waa  a  Peer  of  Ireland,  ai  n  ^ 
Baron  M  of  C,  in  the  county  of  B,  in  «»•'  P^ 
the  United  Kingdom  called  Irslaad."  I?,*^  JTT 
that  Hwaahis christian name.ShisfaaiilriW"^ 
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and  Baron  M  &o.  bis  title  ;  Held,  no  yariance,  and 
that  the  Court  wee  not  bound  to  construe  H  S  to  be 
one  christian  name.  Rex  r,  BrinkUtt,  3  C.  &  P. 
[Vangban] 

Where  an  indictment  for  perjunr  professed  to  set 
oot  in  proper  terms  an  information  before  magis- 
trates, for  an  ofltoce  committed  bj  a  brewer,  under 
the  4  Geo.  4,  c.  51,  s.  f  0 ;  and  charged  the  per- 
jorj  to  be  committed  on  the  hearing  of  the  informa- 
tion, and  the  infoimation  given  in  evidence  did  not 
state  the  fact  of  the  person  charged  being  a  brewer ; 
this  waa  held  to  be  a  variance.  And  that  it  could 
not  be  cored  by  giving  in  evidence  the  conviction 
whieh  had  passed  on  that  information,  and  which 
oonriotion  supplied  the  defect  in  the  information.^— 
That  the  evidence  was  inadmissible  for  such  a 
porpoee.  Rex  v.  Leigh,  6  Law  J.  K.B.  327,  s.  c.  f 
M.  &  R.  119. 

An  indictment  for  a  conspiracy  stated,  that  an 
issue  wss  joined  at  the  general  setsiont  of  our  Lord 
the  King,  holden  for  the  county  of  G,  before  his 
Maienty's  justices  of  the  court  of  great  sessions : 
HM,  that  it  was  not  supported  by  shewing  that 
soch  an  issue  waa  ioined  at  the  great  sessions  of 
that  county ;  and  if  it  be  laid  that  the  issue  was 
joined  in  an  ejectment,  in  which  '*  John  Doe,  on 
the  demise  of  W  R  and  D  T,  was  the  plaintiff;" 
and  it  appears  that  John  Doe  was  plaintiff  on  the 
joint  demise,  and  also  on  two  several  demises  of  the 
ssme  lessors :  this  will  bs  a  fatal  variance.  R«x  v. 
ThtfrnM,  1  C.  &  P.  472.  [Park] 


VENDOR  AND  PURCHASER. 

[See  CoMTRAOT,  Frauds,  Statute  of.  Principal 
AND  Agent,  and  Specific  Performance.] 

(A)  Vendor. 

(a)  Rights*  w 

(6)  Dutiu  and  Liahilitiet, 
(r)  Lien. 

(B)  Purchaser. 
(a)  Rightt. 

(6)  Duties  and  Liabilities* 

(C)  Sale. 

(a)  Particulars  and  CoHditions, 

(b)  Biddings. 

(c)  Where  complete, 

(d)  Where  void  or  set  aside* 
(«)  Rc'SaU. 

(D)  Pdrcbase-money  and  interest. 

(E)  Title. 

(F)  Actions. 

(G)  Practice. 
(H)  Costs. 

(A)  Vendor. 
(a)  Rights. 

The  assignees  of  a  bankrupt,  who  sell  property 
considerably  under  its  value,  from  an  ignorance  of 
circumstances  of  which  the  vendee  was  cognisant, 
aill  be  relieved.     Turner  v.  Harvey 1 1  Jac.  169. 

The  vendor  of  goods  may  re-sell  them  if  the  pur- 
chaser refuse  to  accept  them ;  and,  if  any  loss  ac- 
crue to  him  on  such  re-sale,  he  may  recover  the 
amount  in  an  action  for  the  breach  of  contract 


Maclean  v.  Dunn,  6  Law  J.  C.P.  184,  s.c. 4 Bing. 
72«,  s.  e.  1  M.  &  P.  761. 

(b)  Duties  and  Liabilities, 

Upon  a  sale  of  a  copyhold  estate,  the  vendor  will 
be  compelled  to  surrender  it  in  person,  if  that  can 
be  conveniently  done.     Noel  v.  Weston,  6  Mad.  50. 

The  vendor  of  a  horse  who  rescinds  the  contract, 
is  liable  to  the  purchaser  for  the  keep  of  the  horse 
during  the  time  he  kept  it  from  the  day  of  the  con- 
tract    King  V.  Pi-ice,  3  Chit  416. 

It  seems  that  the  vendor  of  goods  should,  at  the 
time  of  making  the  contract  of  sale,  have  the  owner- 
ship in  the  thing  sold :  therefore,  if  a  man  sells 
goods  to  be  delivered  on  a  future  day,  and  neither 
has  the  goods  at  the  time,  nor  has  entered  into  any 
prior  contract  to  bupr  them,  nor  has  any  reasonable 
expectation  of  receiving  them  by  consignment,  but 
means  to  go  into  the  market  and  buy  the  gooda 
which  he  has  contracted  to  deliver,  he  cannot  main- 
tain an  action  for  damages  for  non-performance  of 
the  contract  Bryan  v.  Lewis,  1  R.  &  M.  386. 
[Abbott] 

(c)  Lien, 

A  eontract  waa  entered  into  for  the  purchase  of 
an  estate,  and  part  of  the  agreement  was,  that  the 
purchase-money  should  be  secured  by  the  bond  of 
the  purchaser,  vnth  interest,  snd  should  remain  so 
seciued  during  the  life  of  the  vendor :  the  oonvey- 
snce  wsa  eieeuted,  and  the  purchaaer  let  into  pos- 
session ;  the  conveyance  stated  the  price  to  bava 
been  paid,  and  a  receipt  for  it  was  indorsed  on  the 
deed  ;  bufc,  in  fact,  only  a  part  of  it  had  been  paid, 
and  a  bond  was  given  for  the  payment  of  the  residue 
within  twelve  months  after  the  decease  of  the  ven- 
dor, with  interest  thereon  in  the  meantime:  Held, 
by  the  Lord  Chancellor,  (reveraing  the  decree  of  the 
Tice  Chancellor,  1  S.  &  S.  434.)  that  the  vendor 
had  a  lien  on  the  estate  for  the  amount  of  the  bond. 
Winter  v.  Anson,  6  Law  J.  Chana  7. 

On  the  sale  of  certain  premises,  a  deed  was  exe- 
cuted by  the  vendor,  vendee,  and  A,  B,  and  C,  who 
undertook  to  advance  a  portion  of  the  purchase-money, 
and  D,  E,  and  F,  who  became  sureties  for  the  resi* 
due.  Part  of  the  sum  agreed  for,  wsa  paid  with  the 
money  advanced  by  A,  B,  and  C,  and  the  remainder 
was  discharged  by  bills  given  by  the  vendee,  on  a 
third  person,  which  being  dishonoured,  and  vendee 
becoming  insolvent,  it  was  agreed  among  the  pi- 
ties, that  the  property  should  be  re-sold,  and  the 
proceeds  appropriated  to  pay  all  persons  having 
elaims  in  respect  of  the  original  sale :  Held,  that  the 
vender  had  no  lien  on  the  purchase-money  arising 
from  ^e  second  sale,  entitling  him  to  be  paid  there- 
out what  remained  due  to  him  on  the  first  sale,  in 
preference  to  the  lenders  of  the  part  of  the  purchase- 
money  advanced  to  enable  the  original  vendee  to 
complete  his  contract    Cood  v.  Pollard,  9  Price, 

A  party  who,  having  lent  money  to  enable  a 
vendee  of  property  sold  to  pay  the  vendor  part  of 
the  consideration  for  the  purchase,  a  bond  with 
sureties  being  executed  to  him  for  the  remainder, 
takes  a  security  for  re-payment  by  assignment  of 
the  subject-matter,  with  the  privity  and  knowledge 
of  the  vendor,  the  whole  matter  being  recited  in  the 
original  deed :  Held,  that  on  a  second  sale  by  the 
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vendee,  to  Bttiafy  all  demands,  the  original  vendor 
had  not  such  a  lien  on  the  purchase-money,  for 
what  remains  due  to  htm,  as  would  defeat,  or  as 
would  be  preferred  to,  that  of  a  mortgagee.  Ccod  r. 
Good,  10  Price,  109. 

Semhle,  That  a  vendor  hy  retaining,  under  a  spe- 
cial agreement,  possession  of  the  title-deeds  of  the 
estate,  does  not  waive  or  exclude  his  lien.  Wrrfordt 
V.  Lethern,  S  Law  J.  Chanc.  173. 

If  a  vendor  and  vendee  covenant  that  the  pur- 
chase-money shall  be  repaid  within  two  years  after 
re-aale,  the  lien  of  the  vendor  is  discharged.  Ex  parte 
Wil^m  Parkes,  1  G.  &  J.  f98. 

An  agreement  between  vendor  and  vendee  of  a 
chattel,  that  the  former  may  resume  the  possession 
if  the  price  be  not  duly  paid,  is  a  personal  contract, 
not  binding  on  alienee,  or  personal  representative 
of  vendee.  Htwes  v.  Ba//,  6  Law  J.  K.B.  106, 
8.  0.  7  B.  &  C.  481,  8.  c.  1  M.  &  R.  «88. 

(B)  Purchaser. 
(a)  RighU. 

A  porchaaer  gives  the  vendor's  hankers,  in  whose 
bands  the  title-deeds  of  the  estates  are,  an  under- 
taking to  give  them  his  acceptance,  at  a  specified 
time,  for  a  certain  sum  then  due  to  them  from  the 
vendor,  after  the  period  specified ,  but  before  he  has 
given  his  acceptance,  he  has  notice  of  incumbrances 
on  the  estate :  Held,  that  as  against  the  iocnm- 
brancer,  he  is  not  a  purchaser  for  a  valuable  con- 
sideration without  notice.  Reid  v.  Tait,  1  Law  J. 
Chanc.  6. 

A  purchases  from  B  a  share  in  a  coneem,  and 
gives  for  it  a  price  which  he  understands  to  be  four 
times  the  amount  of  the  yearly  profits,  but  which,  in 
consequence  of  a  mistake  made  by  B  in  the  estimate 
of  the  profits,  turns  out  to  be  more  than  that;  the 
deed  of  assignment  purports  to  be  for  an  absolute 
sum  ;  there  is  evidence  that  B  never  intended  to 
sell  for  less  than  that  absolute  sum,  and  no  evidence 
to  the  contrary :  Held,  that  a  court  of  equity  will 
not  decree  the  sum,  which  A  alleges  he  has  overpaid, 
to  be  refunded  to  him.  Stewart  v.  Stuart,  1  Law  J. 
Chanc.  61. 

A  conveys  lands  to  trustees,  in  trust  to  sell,  if  the 
unsatisfied  debts  of  a  partnenhip  in  which  he  had 
been  concerned,  should  at  a  given  time  exceed 
40,000/. ;  the  trustees  sell  and  convey  to  the  pur- 
chaser, by  a  deed,  which  recites,  that  the  debts  of 
the  partnership  exceeded  the  specified  amount,  and 
that  A  had  di«d  intestate  as  to  bis  reel  estates ;  and 
the  heir-at-law  of  A  joins  in  that  deed,  and  entera 
into  a  covenant  for  the  title  of  the  trustees,  a  cove- 
nant against  all  acts  done  by  him  or  his  fbther,  and 
a  covenant  for  further  assurance :  it  afterwards  ap- 
pean  to  be  uncertain  whether  A  had  not  devised 
bis  real  estate;  and  the  purchaser  files  a  bill  to 
have  protection  against,  or  remedy  of  the  alleged 
defect  in  his  title,  which  this  discovery  created  : 
Held,  first,  that  the  purchaser  is  not  entitled  to  have 
an  account  taken  of  the  debts  of  the  partnenhip,  in 
order  to  establish  the  fact  of  their  having,  at  the 
time  named,  exceeded  the  specified  amount;  se- 
condly, that  he  is  not  entitled  to  have  the  documents 
connected  with  the  accounts  of  the  partnenhip  de- 
livered to  him,  or  deposited  for  safe  custody ;  and,- 
lastly,  that  be  is  not  entitled  to  a  covenant,  either 


fnm  the  heir  or  from  any  other  peitoo,  for  the  pn* 
dttction  of  these  books  and  papers.  Hallttt  r. 
MiddlHen,  1  Russ.  243. 

Executon  sell  by  auction,  in  nineloti,  mdij 
houses,  which  the  testator,  daring  his  life,  beUl^ 
lease  under  the  Crown,  and  of  which  they,  ifter  ka 
death,  obtained  a  new  lease,  subject  to  oseeotin 
rent  of  243/. ;  the  printed  partieolarB  mentiot  ilM 
the  sale  is  by  executon,  and  that  the  aineloliiii 
all  held  under  one  lease,  and  at  one  entire  reeemd 
rent :  Decreed,  upon  a  bill  filed  by  tbereDdon,id 
an  answer,  submitting  to  perform  the  oontnct  apn 
an  indemni^  being  given, — that  the  pordum  of 
one  lot,  with  respect  to  which  the  particohn  ibtod 
that  the  apportioned  rent  for  it  was  5t/., ana- 
titled  to  have  an  indemnity  from  the  eieciAin 
against  bis  liability  for  the  whole  reserredreDtiid 
the  breach  of  any  of  the  covenants  in  the  origiui 
lease.  In  such  a  case  the  defendant  is  eotitied  to 
have  his  costs,  up  to  and  including  the  heuiigi 
Wut  V.  Wiid,  3  Law  J.  Chanc  15. 

An  esute  sold  in  the  Master's  office,  mij  be  pn- 
chased  by  the  residuary  legatee,  tenistfor  li^cr 
reversioner.     Wiiliams  v.  Attetdhyr^vghj^Tvn.'H 

Where  a  purchaser  of  real  propertj  of  a  raniB- 
der-msn,  having  expended  money  in  diediugeof 
incumbrances  upon  the  whole  estate,  of  vk^k 
haq  been  let  into  possession,  and  had  ooanieRd 
himself  to  have  purchased :  Held,  to  be  entitled  to 
snch  a  lien  on  the  estate  as  a  covrt  of  equity  «il 
protect,  by  enjoining  the  tenant  for  lifefi«B|m- 
ceeding  againat  him  by  ejectment,  antiItbeei{Biij 
of  the  case  shall  have  been  determined  hy  the  CoirL 
Ludlow  V.  Grayall,  11  Price,  58. 

A  is  employed  for  some  time  by  Meana  B  a 
their  attorney,  and  in  the  coarse  of  neb  enpfey* 
ment-  a  considerable  debt  becomes  dne  to  bin; 
Messrs.  B  oontract  to  sell  an  estate  to  C,  vbopeji 
to  them  a  |>art  of  the  purchase-money,  and  A  ise» 
ployed  in  preparing, the  contract  and  lO/kaivA 
the  title.  The  solicitor  of  C  prepsres  ^^^ 
the  conveyance,  which  is  sent  to  A,  and  tppro^d  tr 
him,  on  behalf  of  Messn.  B,  and  the  engroMe>| 
is  afterwards  executed  by  Messrs.  B,  tad  defirew 
by  them  to  A,  for  the  puipoiie  <>f  ^^^K^'^^'f,^ 
to  C  on  payment  of  the  remainder  of  the  P^^JJ*" 
money.  Before  this  is  done,  MeeoiB.  B  beaj 
bankrupts,  and  the  contract  is  rescinded:  H^J 
that  A  has  no  lien  on  the  deeds  for  the  dehtdw  » 
him  from  Messn.  B,  but  that  C  is  entitled  to  btie 
the  deeds  delivered  to  him.  Oxenham  r.  £"««. 
Y.  &  J.  493.  * 

A  purchases  an  estate  ftom  B,  and  PJ^JPJJ^ 
the  purchase-money ;  it  is  afterwards  diw«jw 
that  B  has  no  title  to  it,  or  interest  in  it,  ««V 
that,  under  the  trusts  of  a  will,  he  is  to  bjjy 
ahsre  of  the  money  arising  from  the  eale  of  it :  ««»' 
that  a  court  of  eqnitv  cannot  give  the  P"r*l^J 
relief  bevond  directing  an  account  of  B«  *":  g 
the  proceeds  of  the  estate.  WUlmm$  f.  Big^^ 
Law  J.  Chanc.  125. 

(6)  Dutie$  and  LkbiUtitt. 

As  a  general  rule,  the  vendee  is  not  bM»<'  *»  ^T 
the  vendor  information  as  to  the  value  of  tae  ?^ 
perty.     Turner  v.  Harvey,  1  J«c.  178.  ■. 

The  purchaser  of  an  estate  defised  aobjeci »  ^ 
payment  of  the  testator's  debts  and  leg«c"» 
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gvirani,  is  not  boond  to  look  to  the  discharge  of 
them.     Walktr  ▼.  Flavutead,  9  Ken.  57.  Cbano. 

A  mortgagee  or  porcbaser  from  tbe  executor  of 
the  personal  or  real  property  of  the  testator,  has  a 
right  to  infer  that  tbe  executor  is.  in  the  mortgage 
or  sale,  acting  fairljr  in  the  execution  of  his  dutj, 
and  is  not  bound  to  inquire  as  to  the  debts  or  legs- 
eies.  But  if  the  nature  of  the  transaction  affords 
intrinsio  evidence  that  tbe  executor,  on  tbe  sale  or 
mortgage,  is  not  acting  in  the  execution  of  his  duty, 
•oeh  mortgagee  or  purchaser,  being  considered  a 
party  to  the  breach  of  trust,  will  not  hold  the  pro- 
pertj  discharged  fit>m  the  payment  of  debts  and 
legacies.     Watkint  r.  Cheek,  2  S.  &  S.  199. 

A  testatrix  having  directed  that  a  leasehold 
should  be  sold,  and  the  money  divided  among  five 
persons,  the  administrator  alleging  that  lie  had  be- 
come entitled  to  it  bj  an  arrangement  with  the 
legatees,  assigned  it  over  for  valuable  consideration  : 
Heldy  that  at  his  death  it  remained  assets  unad- 
ministered,  and  that  the  vendee  must  be  directed  to 
ooBTey  it  to  the  administrator  de  Aenii  turn.  Cub^ 
M^  r.  Boatwright,  1  Russ.  549. 

A  person  purchasing  lands  under  a  decree,  is 
botmil  to  see  that  the  directions  of  the  decree  sre 
obflarved.     CMchugh  r.  Stentm,  3  Bligb,  181. 

A  purchaser  of  lands,  in  a  register  county,  is  not 
booad  to  search  the  register.  Search  of  the  register 
up  to  a  particular  date,  will  not  operate  as  notice  of 
incumbrances  registered  at  an  earlier  date.  Search 
of  a  register,  sdmitted  or  proved  generally,  fixes  a 
party  with  notice  of  all  tbe  contents  of  the  register. 
Hodgton  V.  Dean,  3 Law  J.  Ch.  95,  s.  c.  le  S.  &  S.  Stl. 

On  a  bill  by  a  vendor  for  specific  performance, 
where  tbe  purchaser  had,  in  1814,  entered  into  pos- 
sesaion  under  the  agreement,  and  pending  ihe  suit, 
continued  in  possession  until  18^3,  the  plaintiff,  in 
consequence  of  a  defect  in  the  title,  failing  in  hia 
attempt  to  compel  the  performance  of  tbe  contract, 
tbe  Court  refused  to  decree,  under  the  prayer  for 
general  relief,  an  account  of  rents  and  profits  against 
the  purchaser,  though  he  had  stated  by  bis  answer 
that  he  was  willing  to  pay  a  fair  rent.  WiUiams  v. 
Shaw,  S  Russ.  178. 

By  an  agreement  entered  into  with  executors  for 
tbe  purchase  of  a  leasehold  public  bouse,  and  the 
good- will  and  licences  connected  with  it,  stock  in 
trade,  and  other  effects  upon  the  premises,  were  to  be 
taken  by  tbe  purchaser  at  a  valuation,  and  possession 
was  to  be  delivered  up  to  him  on  the  29th  of  Sep- 
tember 18S1 ;  the  ralnation  was  made,  but,  on  the 
29th  of  September,  the  purchaser,  alleging  that  there 
was  a  defect  in  the  title  to  the  leasehold,  refused 
to  perform  his  contract ;  the  executors  filed  a  bill 
for  specific  performance,  but  in  the  meantime  re- 
mained in  possession  of  the  house  and  carried  on 
tbe  business :  Held,  that,  though  the  executors  were 
entitled  to  a  decree  for  specific  performance,  audN 
though  the  purchaser  bad  done  wrong  in  refosing  to 
perform  the  contract,  he  could  not  be  made  answer- 
able for  the  trade  which  had  been  carried  on  in  the 
premises  since  September  18tl : 

That  be  could  not  be  compelled  to  take  that  por- 
tion of  the  stock  in  trade  on  tbe  premises  at  the 
time  of  the  decree,  which  was  not  there  at  the  date 
of  the  agreement,  but  had  been  substituted  for  such 
parts  or  the  old  stock,  as  had  been  consumed  in  the 
osnal  eourse  of  the  business : 

Digest,  1892—1828. 


That  the  purchaser  ought  to  be  charged  with  rent, 
taxes,  snd  other  outtjoings,  paid  by  the  executors 
since  September  1821,  and  with  interest  on  the 
sums  so  paid  them  : 

That  the  purchaser  was  not  entitled  to  any  occu- 
pation-rent, or  other  allowance  for  the  use  of  tbe 
oouse  and  furniture  by  the  executors  during  the 
period  that  elapsed  after  the  29th  of  September 
1821.     Dakiu  v.  Cope,  2  Russ.  170. 

(C)  Sale. 
(s)  Partieulart  and  Conditlont. 

Vague  and  indefinite  words  in  particulars  of  sale 
ought  to  be  considered  by  a  purchaser  merely  as  a 
ground  of  inquiry  ;  and  their  inaccuracy  does  not 
form  a  sufficient  objection  to  a  suit  for  specific  per- 
formance. 

A  piece  of  land ,  imperfectly  watered ,  was  described 
in  the  particular  as  uncommonly  rich  water  meadow : 
Held,  that  this  was  not  such  a  misrepresentation  ss 
would  avoid  the  sale.  Seott  v.  Hanson,  5  Law  J. 
Chanc.  67,  a.  c.  1  Sim.  13. 

The  particulars  of  sale  at  a  public  auction  described 
two  houses  as  Nos.  3  and  4,  and  stated,  that  the 
taxes  of  No.  3  were  paid  by  the  tenant  Tbe  houses 
ought  to  have  been  described  as  Nos.  2  and  3,  but 
the  names  of  the  occupiers  were  correct;  snd  it 
should  have  been  stated  that  the  taxes  of  No.  3  were 
farmed  by  the  landlord.  The  houses,  Nos.  2  and  4, 
were  of  the  same  rate  :  but  No.  4  was  in  the  best 
state  of  repair :  Held,  that  these  misdescriptions 
were  not  cored  by  a  condition,  which  provided,  that 
if  any  error  or  mis-statement  should  be  found  in  the 
particular,  it  should  not  vitiate  the  sale.  Leach  v. 
MulUtt,  3  C.  &  P.  115.  [Best] 

(b)  Biddings. 

Where  a  colliery  is  the  subject  of  sale,  the  rulefi, 
which  regulate  the  practice  of  opening  biddings  upon 
the  sale  of  landed  estates,  do  not  apply ;  hence,  upon 
an  offer  to  give  10,000/.  for  a  colliery,  sold  for  8850i., 
a  motion  for  that  purpose  was  refused.  Wiiliams  r. 
Attenborough,  1  Law  J.  Chanc.  138,  s.  c.  1  Turn.  70. 

It  is  irregular  to  move  to  confirm  the  Master's 
report  of  tbe  purchase,  after  and  pending  a  motion 
to  open  the  biodinga. 

On  a  motion  for  opening  the  biddings  on  five  lots, 
and  that  these  lots  may  be  sold  in  one  lot,  an  advance 
of  50/.  on  400/.,  which  was  the  sum  total  of  tbe  prices 
for  which  they  were  sold,  is  not  sufficient. 

Semble — Where  a  purchsser  hss  bought  several 
lots,  if  the  biddings  are  opened  on  the  prior  lots, 
he  ought  not  to  be  held  to  his  purchases  of  the  sub- 
sequent lots. 

The  biddings  will  not  be  opened  on  the  applica- 
tion of  a  person,  who,  in  making  tbe  application,  is 
tbe  agent  of  a  person  who  was  present  at  the  sale. 
Price  V.  Price,  1  Law  J.  Chanc.  184,  s.  c.  1 S.  &  S. 
386. 

Where,  on  a  sale,  the  vendee  has  only  obtained  bis 
report  to  be  affirmed  nisi,  serrice  of  a  notice  of  motion 
to  open  bidding,  suspends  its  being  absolute.  Van- 
tUtart  T.  Co//ter,  2  S.  &  S.  608. 

The  consent  of  the  owner  of  property,  sold  under 
a  decree,  is  necessary  to  a  motion  to  annul  a  bid- 
ding.    Rex  V.  BriekdaU,  8  Price,  630. 

incumbrancers  will  be  allowed  to  bid  at  the  sale 
of  the  premises  charged  ;  but  the  sale  must  not  be 
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snder  their  diractioii.    £«  paru  Slack,  1  Law  J. 
Chano.  70. 

It  is  not  an  oniTenal  rale  tbat  biddings  shall  not 
be  opened  in  favour  of  parties  present  at  the  sale. 
Williamt  r.  Attenborough,  1  Law  J.  Chano.  138, 8.  c. 
1  Turn.  76. 

Biddings  will  be  opened  at  the  instance  of  a  P^- 
son  present  at  the  sale,  if  he  offers  an  itdvmnce.  Tyn- 
dale  7.  H^arr«,  1  Jac.  525. 

Biddings  opened  on  the  application  of  a  person 
who  was  present  at  the  sale,  though  the  aarance 
offered  was  less  than  5  per  cent,  on  the  price.  Le- 
froy  V,  Lefrop,  2  Ross.  606. 

The  additional  bidding  of  500/.  on  the  sum  of 
8950/.  is  a  sufficient  advance  to  induce  the  Court  to 
order  biddings  under  a  sale  before  the  Master,  di- 
rected by  a  decree,  to  be  re-opened.  Pearson  ▼. 
ColLett,  13  Price,  213,  s.  c.  M'Clei.  82. 

Where  an  advance  of  350/.  upon  5300/.  is  made, 
biddings  will  not  be  opened  although  at  the  suit  of 
a  creditor.     Gargtott§  r.  Edwards,  1  S.  &  S.  20. 

(c)  Where  complete. 

Though  an  estate,  at  law,  passes  by  a  conveyanoe 
expressing  that  the  purchase-money  is  paid,  con- 
trary to  the  fact, — jret,  in  equity,  it  does  not  pass 
until  actual  payment.  Winter  v.  Anton,  1  S.  &  S. 
445. 

The  risk  of  accident  to  goods  must  be  with  the 
buyer,  if  the  right  of  property  has  passed  to  him, 
though  the  possession  be  with  the  seller. 

The  right  of  property  remains  in  the  seller  so  long 
as  any  act  remains  to  be  done  as  between  him  and 
the  buyer. 

Accordingly — ^wfaere  a  stack  of  hay  was  sold,  and 
by  agreement  was  to  remain  on  the  premises  of  the 
buyer  until  a  given  day  ;  and  was  not  to  be  cut  by 
the  seller  until  he  paid  for  it ;  and  before  the  day  of 
payment  arrived  it  was  accidentally  burned  ;  Held, 
that  the  loss  must  fall  on  the  buyer ;  the  right  of 
property  being  complete  in  him,  though  the  posses- 
sion remained  in  the  seller,  no  act  remaining  to  be 
done  by  the  latter.  Tarling  v.  Baxter,  5  Law  J. 
K.B.  164,  s.  c.  6  B.  &  C.  360. 

The  risk  of  accident  to  goods  must  remain  in  the 
seller  until  the  right  of  property  passes  to  the  buyer. 

In  ordinary  cases,  the  seller  has  the  right  of  lien 
until  payment ;  and  unless  he  do  some  act  to  shew 
that  he  means  to  divest  himself  of  the  proper^,  the 
right  in  the  property  is  concurrent  with  the  lien. 

The  property  remains  in  tlie  seller  so  long  as  any 
act  remains  to  be  done  by  him  to  divest  it. 

Therefore,  where  a  contract  was  made  for  the  sale 
of  all  the  goods  at  a  particular  place,  at  so  much  per 
ton,  to  be  paid  for  at  a  certain  day,  and  before  the 
goods  had  been  weighed  an  accident  happened  to 
them — ^it  was  held,  that  the  risk  lay  upon  the  seller; 
end  that,  although  a  partial  delivenr  had  taken  place, 
that  partial  delivery  could  not  alter  the  liability, 
because  the  seller  had  still  the  right  of  lien.  Stm- 
mons  y.  Swift,  5  Law  J.  K.B.  10,  s.  c.  5  B.  &  C.  857. 

(d)  Whore  void,  or  set  aside. 

On  a  sale  of  a  reversionary  interest,  with  the  usual 
condition,  that  no  error  of  description  &c.  should 
vitiate  the  sale,  but  a  compensation  be  allowed ;  the 
reversion  was  described  as  absolute,  on  the  death  of/ 
a*  person  aged  sixty-six.    In  fact,  the  perpon  was 


only  nzty-four,  and  the  revernoa  was  aot  ibwlate, 
as  the  property  would  be  divided  if  he  left  noic 
children  than  one :  Held,  that  the  nle  wu  roiii, 
and  that  the  offer  of  a  oompensttioa  woaM  not  top* 
port  it :  but  if  it  had  been  a  mere  differesce  of  tbe 
age,  semble,  that  it  would  have  been  othenriae.  Skr* 
wood  V,  Robins,  3  C.  &  P.  339.  [TenterdeD] 

A  party,  who  has  covenanted  to  remove  and  par 
off  an  incumbrance,  on  premises  which  are  nbj«t 
to  a  trust  for  sale,  will  not  be  allowed  to  rtin  at 
objection  to  the  sale  of  the  property,  on  the  gioud 
of  the  existence  of  that  incumbraoM.  Rcitrti  r. 
Boion,  3  Law  J.  Chanc.  113. 

Inadequacy  of  price  is  no  ground  foraettlBgawk 
a  private  sale.  Headen  v.  IMer,  1  M'Qel.  k  Y.89. 
It  is  no  objection  to  a  sale  in  court,  in  ixeeatioa 
of  a  will,  that  there  are  infants  interested  aadertfe 
will,  who  cannot  join  in  the  conveyaooe.  ?taA  i. 
Potffe//,  6  Mad.  53. 

A  purchase  under  a  decree  is  void  if  the  diieedoai 
of  the  decree  are  not  observed. 

lAodfl  in  strict  settlement,  with  a  power  to  pit 
leases,  being  subject  to  prior  iDGumbraDcea,arp,lif 
a  decree  in  a  suit  instituted  by  the  incoaibnoocn, 
directed  to  be  sold,  subject  to  the  charges  poor  tt 
the  deed  of  settlement.  Pending  the  aoit,  (betnnt 
for  life  under  the  settlement  grants  Isuti  art 
authorised  by  the  power,  and  raiaea  nonej  ap« 
annuities  for  his  life,  which  he  ofaargea  apoa  tht 
lands,  and  they  are  sold  subject  to  those  cbuigtf. 

Held,  (reversing  tbe  decree  of  the  ConrtMov,) 
on  a  suit  by  the  remainder-man  in  tail,  diat  tbeaie 
subject  to  charges  not  warranted  by  tbe  dacne  ii 
void.     Colclough  V.  Sterum,  S  Bligh.  18t 

A  transaction  of  sale,  made  upona  &laeor » 
taken  consideration,  between  parties  in  tberalniai 
of  brothers  in  law,  the  vendor  being  an  heiriaoMti' 
ing  to  the  estate  sold,  and  the  purchaser  ezaeotv of 
the  will  of  the  vendor's  father ;  and  where  die  pvtr 
selling  is  under  circumstances  of  g^^^P^^j^ 
embarrassment  and  distress,  will  not  he  inpeieW 
if  fairly  made :  but  if  the  consideratioa  for  tbe  pn- 
chase  was  the  balance  of  an  account,  which  ipp«> 
to  be  erroneous,  the  whole  transaction  anit  be « 
far  investigated  as  to  correct  tbe  accounts.  U'^oa 
V.  Cuhill,  2  Bligh,  228. 

Agreement  between  vendor  and  poTcbsiV*<»* 
copyhold  estate,  in  which  they  coTenaot  for  thcs* 
selves  and  their  representatives  to  fulfil  theooatnA 
and  to  refer  the  question  of  value.  One  of  the  pm 
dying,  the  representatives  cannot  ansul  the  deeisoB 
of  the  referee,  by  shewing  an  error  in  hiaeatimto, 
or  compel  the  acceptance  of  the  penalty,  under  vhia 
the  agpreement  was  secured,  in  satisfaetiaD  of  wU 
breach  of  contract.  Belckicr  v.  fUyneUt,  f  Ka 
87,  Chanc. 

A  man,  possessed  of  the  lease  of  a  pahlifi-wsw 
which  he  kept,  employed  a  broker  to  sell  it  for  B»f 
and  instructed  him  as  to  the  amount  of  spirits,  pcntff. 
&o.  which  were  consumed  in  the  hooae.  ^JTI!! 
was  bought  on  those  representations.  It  tornedo» 
that  the  quantity  of  spirits  and  porter  soldia  tbehooie. 
was  much  less  than  that  rspresented  by  the  farottf. 
The  jury  were  directed  to  consider,  '^''•***' r* ,*!!! 
presentation  was  false  and  fraudulent;  and  tber 
found  a  verdict  for  the  purehaser.  The  Court  *«" 
not  disturb  that  verdict,  on  the  sng^oa  ibatu| 
purchaser  had  the  means  of  ascertsinisg  whethff  »* 
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repnseDtttion  was  true  or  not.  DoUU  t.  Sttventt  3 
Uir  J.  K.B.  89,  s.  c.  3  B.  &  C.  623,  s.  c.  5  D.  & 
R.490. 

On  tbe  sale  of  an  estate  by  auction ,  tbe  name  of 
ibe  omier  did  not  appear  in  the  particnlara  or  eon- 
ditioDS  of  sale,  and  tbe  ag^ement  signed  by  tbe 
pvrobMer  did  not  mention  tbe  owner's  name,  and 
was  not  signed  eitber  by  bim  or  tbe  auctioneer  s 
ttmbU,  tbat  tbe  seller  cannot  maintain  an  action  for 
the  non-completion  of  tbe  contract,  Whi§lUr  t. 
Collitr,  1  M.  &  M.  193.  [Tenterden] 

Wbeie  certain  articles  were  put  up  to  sale  by  anc- 
tioo,  at  wbicb  the  yendee  and  bis  friend  were  the 
only  bidden,  as  the  rest  of  tbe  company  were  de- 
tarred  from  bidding  by  tbe  vendee's  stating  to  tbem, 
that  be  bad  a  claim  against  tbose  articles,  and  tbat  he 
bad  been  ill-used  by  tbe  late  owner :  Held,  under 
sneb  a  sale,  tbat  the  vendee  did  not  acquire  any  pro- 
perty. FuUer  ▼.  Abroham$,  6  B.  Mo.  316,  s.  o.  3  B. 
&  3.116. 

A  person  antboriied  bis  servant  to  sell  sixty  sheep 
for  ready  money.  Tbe  servant  sold  tbem  to  a  man, 
who  gave  bim  a  cheque  on  a  banker,  telling  him, 
tbat  it  was  as  good  as  ready  cash.  Tbe  cheque,  when 
presented  on  the  next  day  but  one,  was  not  paid. 
Ob  tbe  day  after  the  sale,  the  property  of  the  ven- 
dee, together  with  the  sheep,  were  taken  in  execution 
by  the  sheriff.  The  origineJ  owner  of  the  sheep  con- 
trived to  gsin  possession  of  tbem,  and  tbe  sheriff 
biOQgbt  an  action  to  recover  tbe  value,  and  obtained 
a  verdict.  The  Court  held ,  tbat  the  question ,  whether 
tbe  vendee  ever  intended  to  pay  for  the  sheep,  or 
whether  tbe  whole  transaction  was  not  a  fraud, 
oagbt  to  have  been  left  to  the  jury  ;  for  in  the  latter 
esse  no  propeity  passed,  and  tbe  owner  had  a  right 
to  retake  tbem  even  from  tbe  possession  of  the  sheriff. 
Earl  0f  Brittol  v.  WiUmori,  1  Law  J.  K.B.  179,  s.  c. 
1  B.  &  C.  514,  8.  c.  f  D.  &  R.  755. 

(e)  Re-iale* 

One  of  the  conditions  of  sale  was,  tbat  if,  at  tbe 

time  of  sale,  the  purchaser  did  not  comply  with  tbe 

conditions,  tbe  vendor  might  declare  bis  purchase 

void,  and  might  tliereupon  put  up  the  property  again 

at  tbe  bidding  immediately  Jbefore  tbe  bidding  of  tbe 

deftaiting  purchaser ;  the  premises  were  knocked 

down  at  the  price  of  16,800/.  to  a  purchaser  who 

made  default ;  his  purchase  was  declared  void,  and 

they  were  agnin  pot  up  at  16,750i.,  the  bidding  next 

to  bis ;   but  that  bidder  and  others  having  refused 

to  abide  by  their  former  offen,  tbe  property  was  put 

op  at  lS,200i.  and  sold  for  15,400/.  to  tbe  same 

person  who  had  before  offered  16,750/. — SembU,  that 

tbe  vendors,  after  declaring  tbe  first  purchase  void» 

could  not  at  thst  sale  put  up  the  premises  st  less 

than  16,750/.     Roberts  v.  Bctan,  3  Law  J.  Chano. 

US. 

If,  at  the  re-sale  of  an  estate,  the  person  who 
opened  the  biddings  is  outbid,  be  is  discharged. 
fViUiam§  t.  Attenbarough,  1  Turn.  77. 

Where  there  are  two  lots,  they  will  be  ordered  to 
be  re-eold  in  one,  if  the  advance  offered  on  the 
emsHer  lot  ie  not  aufficient  to  authorise  tbe  opening 
of  the  biddings  for  that  lot  separately.  Brvkjieid  v. 
BrmdUy,  1  S.  &  S.  ftS. 

A  purehaaed  for  B,  but  without  authority,  an  es- 
tate eold  under  a  decree.    B  died  without  adopting 


the  purchase.  Tbe  order  niti  was  nevertheless  ob- 
tained :  The  Court  refused  to  order  B*s  executors  to 
pay  the  purchase-money;  and,  on  the  heir  declining 
the  purchase,  discharged  tlie  order  niii,  and  directed 
a  re-sale.    Ijord  v.  Lord,  1  Sim.  503. 

(D)  Pdrchase-Muney  and  Interest. 

The  vendee  will  he  ordered,  on  motion  before 
anawer,  to  pay  tbe  purchase-money  into  court,  where 
he  has  taken  possession  without  the  privity  or  con- 
sent of  tbe  vendor.    Blackburn  v.  Slace,  6  Mad.  69. 

But  a  purchaser  who  is  not  in  possession  and  has 
not  accepted  the  title,  will  not  be  ordered  to  pay  hia 
purchase-money  into  court.  Anon.  1  Law  J.  Chanc. 
177. 

If  tbe  executors  of  a  purchaser  under  a  decree, 
refuse  to  pay  the  purchase- money,  tbey  cannot  be 
compelled  to  pay  it,  unless  a  auit  be  instituted  by 
the  heir.     Lord  v.  Lord,  1  Sim.  503. 

Where  by  a  contract  for  the  purchase  of  an  estate, 
a  deposit  is  paid,  and  a  day  is  fixed  for  the  complet- 
ing of  the  purchase,  but  it  afterwards  turns  out  that 
the  purchase  cannot  be  completed  by  tbat  day,  and 
the  vendor  continues  in  possession  of  the  estate  after 
it,  the  vendor  will  not  be  made  to  pay  the  deposit 
into  court,  if  the  delay  is  occasioned  by  the  conduct 
of  tbe  purchaser.  Wynne  v.  Griffith,  1  Law  J.  Chane. 
110,  s.  c.  1  S.  &S.'l47. 

Money  paid  in  by  purchasers  of  mortgage  pro- 
perty, cannot  be  paid  to  tbe  mortgagee  under  any 
circumstances,  until  be  has  actually  executed  a 
proper  conveyance  to  the  vendee.  Rex  v.  Adam,  11 
Price,  660. 

Where  an  estate  has  been  sold  under  tbe  direction 
of  tbe  Court,  and  the  purchaseiB  have  paid  the  money 
into  oonrt,  no  part  of  the  purchase- money  will  be 
ordered  without  the  consent  of  the  purchasers  to  be 
paid,  even  in  the  discharge  of  incumbrances  affecting 
the  estate,  till  conveyances  to  tbem  hsve  been  exe- 
cuted, although  the  delay  in  executing  the  convey- 
ances should  have  arisen  from  their  own  negligenoe. 
Seven  v.  Seven,  1  Law  J.  Chanc  159. 

When  a  purchaser  pays  into  court  part  of  his  pur* 
chase-money,  and  it  is  invested  in  stock,  tbe  vendor 
sustains  tbe  loss,  and  enjoys  tbe  benefit  of  subsequent 
variations  in  the  price  of  the  funds.  Hibberson  v. 
Fielding,  «  S.  &  S.  371 :  s.  p.  Gell  v.  Watson,  3 
Law  J.  Chanc  199,  s.  c.  t  S.  &  S.  409. 

Where  a  power  authorises  trustees  to  give  receipts 
for  the  purchase-money  of  land  directed  to  be  dis- 
posed of,  and  such  produce  to  be  expended  in  the 
purchase  of  other  lands,  to  be  settled  in  tbe  same 
manner  aa  tbe  lands  sold ;  a  vendee  having  paid  tbe 
purchase* money  bend  fide  to  tbe  trustees,  and  tbe 
parties  having  given  Uieir  receipts  to  the  vendee, 
csnnot  be  affected  by  any  misapplication  of  tbe 
money  by  the  trustees.  Roper  v.  Halifax,  8  Taunt. 
845. 

Where  a  testator,  being,  at  the  time  of  his  death, 
a  trader  subiect  to  tbe  bankrupt  laws,  charges  his 
legacies  on  his  lands,  a  purchaser  from  the  heir  or 
devisee  is  bound  to  see  to  the  application  of  bis  pur- 
chase-money in  psyment  of  the  legacies.  Home  v. 
Heme,  4  Law  J.  Chanc.  5S,  s.  c.  IS  S.  &  S.  448. 

A  vendor  shall  not  have  interest,  except  from  tbe 
time  of  a  good  title  shewn.  Monk  v.  Hutkituon,  5 
Law  J*  Chanc.  163,  s.  c.  1  Sim.  280. 

By  an  agreement  for  the  purchase  of  an  estate,  the 
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title  is  to  be  completed  and  poHession  given  to  the 
purchaser  on  the  11th  of  October  1821;  in  a  suit 
instituted  bj  the  vendor  to  compel  a  specific  per- 
formance, the  Master  reports,  that  a  good  title  was 
not  shewn  till  the  15th  of  January  18S7:  Held,  that 
the  purchaser  is  to  pay  interest  on  his  pnrohase- 
monej,  and  to  hsTO  an  account  of  the  rents  and 
proBts,  not  from  the  time  mentioned  in  the  agree- 
ment, but  only  from  the  time  when,  according  to 
the  Master's  report,  a  good  title  was  shewn.  Janm 
r.  Mudd,  6  Law  J.  Chanc.  27. 

Where  it  is  provided  by  condition  of  sale,  that 
interest  shall  be  paid  from  a  specified  day,  if  the 
purehaae  is  not  then  completed,  the  purchaser  can- 
not relieve  himself  from  payment  of  interest  by  as- 
serting that  the  delay  in  completing  the  contract  was 
caused  by  the  vendor ;  bat  where  there  is  no  speci- 
fied stipulation,  it  is  otherwise.  Esdaile  v.  Stephgnson, 
1  S.  &  S.  122. 

A  purchaaer  will  be  charged  vrith  interest  on  his 
purchase-money,  only  from  the  time  when,  with 
reasonable  diligence  on  his  part,  the  conveyance 
might  have  been  completed. 

Uliough  a  purchaser  has  the  benefit  of  the  increas- 
ed value  of  ornamental  timber,  by  reason  of  its 
growth  during  the  years  that  have  intervened  be- 
tween his  agreement  and  the  time  from  which  he  is 
considered  as  in  poMsssion  of  the  Isnd,  he  will  not, 
in  respect  of  that  benefit,  be  charged  with  interest 
on  any  part  of  the  purchase-money.  Boehm  v.  Wood, 
1  Law  J.  Chanc.  234. 

A  purobaser,  who  has  taken  possession  under  the 
contract,  keeps  always  (except  on  four  days),  during 
a  delay  of  nine  months  spent  in  investigating  the 
title,  a  balance  at  his  banker's  ezoeeding  14,000/., 
the  amount  of  the  purchase -money  ,4md  gives  notice 
to  the  vendors  that  it  is  ready,  and  that  be  will  in- 
vest it  ss  they  please  :  Held,  that  he  is  not  charge- 
able with  interest  on  so  much  of  the  purchase  as  is 
equal  to  the  excess  of  his  average  balances  at  his 
banker's  during  these  nine  months,  over  his  average 
balancea  for  the  preceding  three  yean,  but  that  be 
is  chargeable  with  interest  on  the  residue  of  it. 
Winter  v.  Bladei,  4  Law  J.  Chanc.  81,  s.  c.  2  S.  & 
S.S95. 

The  amount  of  deterioration  of  an  estate  pending 
a  suit  for  specific  performance,  having  been  ascer- 
tained by  an  issue,  the  purchaser  was  allowed  it  out 
of  his  purchase-money,  which  he  had  paid  into 
coort  under  an  order,  with  interest  from  the  time 
when  he  paid  in  his  money.  Ferguton  v.  Tadman, 
Ruck  V.  Tadman,  1  Sim.  530. 

By  conditions  of  sale,  the  purchase-money  was  to 
canr  interest,  a  deposit  of  tOl.  per  cent,  was  to  be 
paid,  and  the  auction-duty  was  to  be  borne  equally 
by  the  purchaser  and  the  vendor ;  the  purchaser  paid 
only  the  amount  of  the  deposit,  and  out  of  it  the 
auctioneer  paid  the  whole  of  the  auction-duty :  Held, 
that  the  portion  of  the  deposit,  applied  in  discharge 
of  the  purchaser's  moiety  of  the  auction-duty,  was 
to  be  considered  ss  an  unpaid  part  of  the  purchase- 
money,  and  that  the  vendor  was  entitled  to  isterest 
on  it.     Townthtnd  v.  Town$hend,  2  Russ.  903. 

It  had  been  agreed,  that  after  the  expiration  of  a 
certain  credit,  interest  upon  the  price  of  goods  sold 
should  be  paid  :  The  Court,  after  a  verdict  for  the 
plaintiff,  (upon  a  declaration  containing  the  indebi- 
tatus counts  for  goods  sold,  and  interest,)  giving  him 


interest,  refused  to  set  aside  the  verdict,  or  to  ndoce 
the  damages.  Harrison  v.  Allen,  2  Law  J.  CP.  9T, 
s.  c.  2  Bing.  4,  s.  c.  9  B.  Mo.  28. 

(E)  Title. 

A  vendor  ia  bound  to  use  all  ressoDable  diligeMt 
to  make  a  good  title;  nor  wall  the  Court  without  the 
consent  of  the  purchaser,  excuse  the  vendor  fiusi 
making  a  good  title,  on  the  terms  of  disefaaging  the 
purchaser  from  his  contract.  Hamkuu  v,  Shemn,  1 
Law  J.  Chanc.  148. 

Where  an  agreement  for  the  ssle  of  leasehold  pn- 
perty  is  silent  in  specifying  the  tsims,  <m  the  pat 
of  the  vendor,  that  be  intends  to  sell  his  interest  cmtf 
in  the  residue  of  the  term,  and  that  he  will  not  wir^ 
rant  his  leaser's  title,  it  is  incumbent  on  him  to  sheir, 
to  the  satisfaction  of  the  purchaser,  that  bis  lesHr, 
or  the  original  grantor  of  the  tenn,  was  entided  to 
grant  the  lease :  therefore,  if  he  fails  in  substantiatiiig 
tiiat,  he  cannot  compel  the  vendee  to  complete  the 
purchase.     Purvii  v.  Rayer,  9  Price,  488. 

A  purchaser,  who  has  paid  a  deposit  under  a  prior* 
engagement,  and  taken  possession,  contx«ets  to  paj 
the  residue  of  the  purchase-money  on  a  day  oertsiB, 
upon  the  vendor  making  a  good  title  to  the  preausK; 
or,  otherwise,  if  such  title  shall  not  be  compislt, 
upon  the  vendor's  executing  a  bond  to  oompleis  tie 
title,  and  to  convey  the  estate  as  soon  ss  the  saas 
can  be  completed  :  Held,  that  the  vendor  is  bosaJ 
to  shew  tliat  he  can  make  a  good  title,  and  that  tks 
purchaser  is  not  to  rely  merely  on  his  bond.  CMt 
V.  Van  J,  6  Law  J.  Chanc.  17. 

A  purchaser  under  the  decree  of  the  Coait,  u 
never  let  iuto  possession  tiUhe  hssapproved  thetitk 

A  purchaser  under  a  decree,  who  takes  passm- 
sion  without  the  order  of  the  Court,  by  ss  snasge- 
ment  with  the  solicitor  in  the  suit,  accepts  thetidt. 
Wilden  v.  Andrews,  4  Law  J.  Chanc.  208. 

Conaenl  to  accept  a  title  given  under  the  inflaesee 
of  repreaentations  made  on  the  part  of  the  vendor, 
which  turn  out  to  be  inaccurate,  will  not  bind  a 
purchaser. 

If  a  purchaser,  entitled  by  his  agreement  to  pos- 
session, exercises  acts  of  ownership,  under  the  ptr- 
suasion  that  the  title  is  perfect,  and  that  nodkisg 
will  intervene  to  prevent  the  oomplettan  of  tke 
agreement,  he  is  not  thereby  preduded  from  hansg 
a  reference  on  the  question  or  title,  as  to  obyeclisBS 
not  sppeariog  on  any  abatract  delivered  to  him  prior 
to  the  exercise  of  the  acts  of  ownership.  Jekmi  v. 
Clavghton,  2  Law  J.  Chanc.  113^ 

A  purchaser,  who  under  the  agreement  took  pos- 
seasion  in  1814,  admits  by  hia  answer,  that  in  tbst 
year  an  abstract  of  title  was  delivered  to  bin.  snd 
approved  by  his  counsel :  Held,  that  he  has  a  right 
to  a  reference  of  the  title  to  the  Master,  though  he 
has  all  along  continued  in  possc^on,  and  never 
taken  any  objection  to  the  title.  BoxhaU  v.  JodbM, 
3  Law  J.  Chanc.  100. 

A  purchaser,  by  takiog  possession  of  property  and 
acting  as  the  owner  of  it,  does  not  waive  objectioa 
to  the  title,  when  the  contract,  under  which  each 
possession  is  taken,  proceeds  on  the  supposition  that 
he  is  to  have  possession,  and  provides,  at  the  aams 
time,  that  a  title  shall  be  made  to  the  property. 

The  vendor  of  a  share  in  a  partneiahip,  in  a  bill 
filed  for  specific  performance  of  the  contract  of  aals, 
charged,  as  a  grotud  for  insisting  that  alJ  objections 
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to  tlie  tide  had  been  waived,  that  the  parcfaaaer  bad 
mismaDaged  the  trader  the  vendor,  not  being  able 
lo  nukke  a  title  to  certain  lands  and  beredi laments, 
wbich  formed  an  essential  part  of  the  property  with 
which  the  partnership  was  carried  on,  could  not  haTe 
a  decree  for  specific  performance;  and  he  then  asked 
to  Lave  an  inqoirj  as  to  the  compensation  wbich  he 
might  be  entitled  to  in  respect  of  the  injury  done 
to  the  property  by  the  porobaser,  while  acting  as 
owvcr :  Held,  that,  opon  a  bill  so  framed,  the  vendor 
wna  not  entitled  to  have  compensation  for  any  loss 
alleged  to  have  been  sustained  in  consequence  of  the 
conanet  of  the  defendsnt.  Suvem  v.  Gujfpy,  6  Law 
J.  Chanc  164. 

A  TOlidee,  who  has  purchased  from  an  heir-at- 
hkw,  who  claims  upon  the  supposition  that  his  an- 
cestor's will  was  void,  is  entitled  to  have  the  will 
prodnoed.  Stevent  v*  Gupipyt  4  Law  J.  Chanc*  59, 
s.  c  «  S.  ft  S.  439. 

A  porcbaaes  of  B  a  close  of  land,  parcel  of  a 
larger  estate,  and  takes  a  conveyance  of  it,  with  a 
covenant  for  further  assurance,  but  without  the  de- 
livery of  any  title  deeds,  or  any  covenant  for  their 
pioducticm  ;  afterwards,  A  contracts  to  sell  the  dose 
to  a  third  person':  Held,  that  A  has  an  equity  to 
compel  B  to  produce  the  title  deeds^ 

Qu4tT9 — Whether,  under  the  covenant  for  further 
aasonnce,  a  purchaser,  who  ukes  a  conveyance 
without  a  covenant  for  the  production  of  title  deeds, 
can  afterwards  call  upon  the  vendor  to  execute  such 
a  deed  of  covenant.  Fmr  r.  Ayntt  4  Law  J  •  Chanc. 
166,  s.e.2S.&S.5S3. 

Action  by  vendee,  against  render  of  a  leasci  for 
the  deposit:  Held,  that  the  vendor  was  not  bound 
to  picKiuee  his  lessor's  title,  without  an  express 
agreement  to  that  effect.  Gsorge  r.  Fritehardt  1  R. 
&  VL  417.  [Abbott] 

A  plaintiff,  who  has  not  established  his  title,  has 
a  right  to  the  production  of  documents  in  the  de- 
^uidaat's  custody,  by  which  he  alleges  that  his  title 
will  be  eauUished.  Moom  v.  fifmalei,  1  Law  J. 
Chanc  185. 

A  purchaser,  who  agrees  not  to  require  an  abstract 
of  title,  has  nevertheless  a  right  to  inspect  the  deeds 
which  co^tute  the  vendOT's  title.  Harding  v. 
,  4  Law  J.  Chane.  tl& 

Puiehaser  not  compelled  to  take  a  doubtful  title* 
Price  T.  Slrangt,  6  Mad.  159. 

A  purchaser  is  not  bound  to  accept  a  title  depend- 
ing upon  a  recovery  suffered  by  a  tenant  in  tail  of 
lands,  the  reversion  of  which  had  vested  in  the 
crown  by  attaioder  of  the  reversioner.  Blmnv*  Clan* 
murrit,  S  Bligh,  62. 

A  trustee  under  a  will,  who  takes  a  trust  clothed 
with  an  interest,  contracts  to  sell  lands  of  tlie  tes- 
tator, in  order  to  pay  off  charges.  In  a  suit  for  the 
administration  of  the  testator's  estate,  to  which  the 
purchaser  is  not  a  party,  an  order  is  made,  with 
his  consent,  referring  it  to  the  Master  to  inquire 
whether  a  good  title  can  be  made  to  the  premises 
aold.  The  Master  reports,  that  a  good  title  can  be 
made;  but  the  purchaser  objects  to  the  title,  on  the 
ground  that  all  that  can  be  given  him  is  an  equitable 
catate,  because  two  commissions  of  bankrupt  had 
been  issued  againat  the  trustee,  under  which,  though 
they  had  not  been  proceeded  in,  any  future  assig- 
nees would  have  the  legal  estste  :  Held,  that  such  a 
parchaser  is  not  to  be  considered  as  a  purchaser 


under  the  decxee  of  the  Court,  end  will  not  be  com- 
pelled to  tske  an  equitable  title.  Cann  v.  Cann,  1 
Law  J.  Chanc  219,  s.  c  1  S.  &  S.  S85. 

The  inability  to  make  a  good  title  to  one  lot,  does 
not  authorise  the  vendee's  refusing  to  complete  his 

Knrchsse  ss  to  the  other,  provided  a  legal  title  can 
B  shewn.     Lewin  v.  Guat,  1  Russ.  325. 

An  act  of  bankruptcy,  committed  by  the  vendor, 
though  no  commission  of  bankrupt  issue,  is  a  valid 
objection  to  the  title.  Fotttr  V.  Gould,  5  Law  J* 
Chanc.  200. 

A,  the  wife  of  a  bankrupt,  her  husband  being 
abroad,  without  the  consent  of  her  husbsnd,  or  a  legal 
ratification  by  herself,  conveys  to  trustees  under  his 
seouestration,  lauds  of  which  she  was  seised  to  her 
and  her  heirs.  Upon  a  sale  of  these  lands  by  public 
roup,  the  vendor  undertakes  to  execute  a  valid  irre- 
deemable disposition.  Upon  a  suit  by  the  vendor 
to  enforce  the  psyment  of  the  purchsse-money,  end 
a  proceeding  for  suspension  by  the  vendee :  Held, 
on  appeal,  reveraing  the  judgment  below,  that  it  is 
not  such  a  title  as  a  purchaser  is  bound  to  accept* 
Dick  V.  Ihaald,  1  Bligh,  N.S.  655.  ' 

A  contract  for  the  purchase  of  a  fima,  described 
it  as  containiog  *'S49  acres  or  thereabouts,  be  the 
same  more  or  less  ;'*  and  stipulated  that  the  premises 
should  be  taken  at  the  quantitv  above  stated,  whether 
more  or  less :  in  fact,  the  nrm  contisted  of  only 
949  customary  acres,  which  were  less  than  the  same 
number  of  ststute  seres  by  about  100  acres  or  up- 
vrards.  On  a  bill  being  filed  for  specific  perform- 
snce,  the  purchsser,  admitting  that  he  had  been  for 
several  months  in  possession  of  the  property,  end 
had  exercised  sots  of  ownership  over  it,  on  the  faith 
that  a  good  title  to  349  acres  would  be  shewn,  in- 
sisted, that,  in  the  contract,  " acres"  meant  statute 
acres,  and  that  he  was  not  bound  to  perform  the 
contract,  unless  349  ststute  acres  were  conveyed 
to  him :  Held,  that  in  such  a  case,  a  reference  of 
title  would  not  be  directed  (m  motion. 

SeniMe— The  stipulstion,  that  the  premises  should 
be  taken  at  the  quantity  before  stated,  be  the  same 
more  or  less,  would  not  cover  so  Isrge  a  deficiency 
as  existed  here.    Portsian  v.  Mill,  2  Russ.  570. 

An  entail  in  the  prohibitory  clause  provided  that 
it  should  not  be  lawful  to  sell,  alienate,  or  put  away 
the  lands,  &c ;  nor  to  alter  the  course  of  succession ; 
nor  to  contract  debts,  &c ;  nor  to  do  or  commit  sny 
fact  or  dttd,  civil  or  criminal,  whereby  the  lands, 
&c  might  be  adjudged,  evicted,  or  foiieited.  Sat, : 
nor  to  permit  the  estste  to  be  adjudged  or  affected 
by  any  debts  or  deeds  contracted  or  committed  by 
the  grantor  or  the  heira  of  entail ; — it  contained  an 
irritant  clause  in  the  following  words :  '*  All  which 
debts,  deed*,  and  contractions,  are  hereby  declared 
null  and  void,  &c."  The  resolutive  clause  provided 
that  the  heir  in  possession,  if  he  should  not  redeem 
any  adjudication  which  might  be  led  against  the 
estate,  for  and  upon  the  debts  and  d§tdt  of,  &c.  should 
forfeit,  &o. : 

Held,  that  the  word  "  deeds "  in  the  irritant 
clause,  does  not  apply  to  all  the  thinga  enumerated 
in  the  prohibitory  clause,  but  it  is  restricted  by  tlie 
context  to  such  deeds  as  are  of  a  nature  to  create  a 
debt  or  burden ;  that  it  refers  especially  to  the  debts 
and  deeds  previously  prohibited,  and  cannot  be  ex- 
tended to  the  prohibition  against  selling. 

Upon  a  sale,  therefore,  by  the  heir  in  possession. 
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an  objection  to  the  title  bj  •  poicbaeer,  on  the  groimd 
that  tke  iiritint  daoaeetnick  at  alienation,  was  held 
'invalid.     Bmrtiay  ▼.  Adrnm,  3  BHgb,  f75. 

Where  an  estate  it  sold  free  from  iocnmbrancea, 
and,  upon  prodnetion  of  the  abstraet  of  title,  it 
iq>peani  that  the  estate  is  subject  to  a  mortgage  or 
other  charge  or  ineombrance,  the  ineombranoe  does 
not  afford  an  objection  to  the  title,  bat  is  matter  of 
conTejrance  oolr-  And  such  is  the  rule,  even  if  the 
amonnt  of  the  incambrance  be  greater  than  the  pur* 
chase^moncy.  Tawmtuid  t.  ChamptmoiBn,  1 Y.  &  J. 
449. 

Coatnct  for  the  sale  of  the  borough,  lordship,  and 
BMnor  of  U,  with  the  rights,  royalties,  members,  and 
nppnrtenanoes ;  and  aU  the  meseuagee,  lands,  tene- 
sMBls,  and  other  hereditaments,  and  their  rights, 
membett>  and  apputwanccs,  to  the  said  borough, 
kidahip.  and  manor  brionging,  as  set  forth  and  de- 
•cnbed  in  n  pnitieniar  r^nred  to  in  the  contract. 
Thffr  ttndorfi  derived  their  title  nnder  a  cooreyance 
•a  iSi)9»  bj  the  general  deaeription  of  the  borough, 
kidshifs  Md  manor  of  H,  wi^  all  and  singular  the 
ri^htK  mtmb«»rs»  and  ^puitenances  thereuoto  be- 
hw^ui^  or  appertaining^,  with  n  reference  to  preced- 
iu^  d«^is»  cvniainisg  the  sssm  description,  through 
which  the  title  was  traced,  in  the  same  general 
SMnn^r.  I»  17-^  The  poichaoer  objected  that  the 
WvttUtY  of  the  sereral  lands  mentioned  in  the  par- 
ttedbarl  as  forming  pert  of  the  manor,  was  not  made 
Vttt.  and  it  appeared  that  aomn  of  them  had  been 
(Muxh^Md  SUMO  lT44,aBd,  ther^are,  could  not  pass 
nuder  tb#  ancient  and  general  deaeription.  The 
vved^MS  theceupon  produced  abstracts  of  the  title  to 
Mch  lattds»  and  shewed  by  stewards'  books,  that 
lh«  lauae»  ev«r  sinoo  they  had  been  purchased,  had 
be«n  euue^Md  to  and  treated  as  part  of  the  manor ; 
and  ivnleed^d  that  ther  passed  under  the  general 
w\^rds  '^  a^'^ienainiag  or  belonging,"  in  the  oonvey- 
an<¥  ^>f  li>v>^  To  obTialo  the  difficulty,  thejr  also 
i^cattt^  a  co«liriiatM>n  of  that  conToyance,  with  a 
d^  ;<i^ation  that  the  lands  in  question  were  intended 
W  b«»  yawd  bv  it,  nnder  the  general  words.  £x- 
vvt.»u^>»Mt  |^>  ib^  M«sler'»  le^  of  a  good  title  wore 
v»*vi»vM.  tt«ttcij»*Uv.  as  It  should  seem,  on  the 
^ivMii\l  «^*  th#  d«^  of  conlirmation ;  the  Court  de- 
vUt«»x\  ll»*t  »*'  i*  w***  ^  o^rtnion  that  a  good  title 
v\H.lu  o#  m«U«^  «  wvuW  hesitate  to  decree  a  specific 
(>oi.v>>Mi<ukvy«  uwWflS  lUat  d*^  were  delivered  to  the 

W  Iwt^  «  d^,  dut^  aixvy  y«w«  *>»clc,  contains  a 
»>v»v4  va  k\\^  sM>eatioa  of  a  mortgage  term,  and  a 
•^U«v^)^^^l  aiMUnuweiit  of  it,  in  trust  to  attend  the 
kuhvMi«M\^»  «itd  (he  term  is  not  subsequently  noticed 
\sK  (U«»  \\\W,  II  WkU  bi>  pr««umed  to  have  been  sur- 
s^^UMvd ,  M»d  It  is  no  objection  to  tbe  title,  that 
0«s»  \vuU\M  \'«uiiot  produce  the  deed  creating  the 

W«H^>  ^^S^^  y^^^  H^Mi^MU^liM  of  it. 

i\  «v\^«  Uk  N  uo  tthitH'tiou  to  a  title,  that  a  person, 
wU^s  v^Ktv  YV4i*e  b«vk.  was  tlie  survivor  of  three 
^t^«^v'v*«4  ^^»|^^l4Ud  by  will  for  aale  of  an  estate,  did 
uvii  >K^%ivH>i*»  M  u»wv*yauoe,  purporting  to  be  made  by 
ikSMA  ««ud  \U^  |»«r(i0«' beneficially  interested  ;  posses- 
«H^u  U^\  u«H  ^«^^>^  under  that  conveyance,  and  the 
v>4ulu  (U  ^\\kx{y  being  couvfrted  into  personalty. 
( iuHA4Hi4  V.  Vt\UMy*tnowHt  i  \'»  Si  J*  638. 

i'^iuu  «  voutraot  fur  a  sale  of  tbe  sublease,  the 
v.l'iuv  UMU  to  tbe  title,  arising  from  tbe  possibility  of 
4  (V^miu  bjrtkack  of  the  oovensnt  by  tlie  representa- 


tive of  the  original  lessee,  may  be  cond,  «itba  by 
an  insurance,  in  tlie  name  of  that  repreaataUTc,fii 
the  whole  residue  of  the  termcietted  bjtUnb- 
lease,  or  by  makii^  that  represenUtive  i«B  ia  i 
covensnt,  that  tbe  purchaser  ahsll  bestlibotfto 
insure  in  his  nsme,  snd  to  deduct  tbe.ta»n!  pn. 
miums  out  of  the  rent  Montreior  v.  IFilliw,  1 
Law  J.  Chsnc  151. 

In  a  suit  for  specific  perfcmaaee,  wben  ik 
▼endor  csnnot  mske  a  good  title,  when  tb  am 
eomee  on  to  be  heard  on  further  dixeetkni,  ik 
Court  will  not  allow  the  cause  to  stand  ever,  in  ofder 
that  he  may  be  able  to  cure  the  defectt  is  fail  tid& 

No  counsel  having  appeared  for  the  pltiatif  it 
the  hearing  on  further  directions,  and  the  hillbtiiij 
been  dismissed,  a  petition  to  have  die  came  asm 
heard  will  be  refused,  with  costs,  where  the  gnnid 
of  application  is,  that  the  counsel  were  iiuMd 
on  tbe  very  day  of  the  hearing,  and  thtt,  i/  tbe/ 
had  obtained  further  time  from  the  Gout,  the  ddKt 
of  the  title  could  have  been  borod.  BtmU  r. 
M4fuiham,  1  Law  J.  Chanc  160. 

If  the  vendor,  at  the  time  of  contnctia;  to  Mi. 
has  no  title,  and  haa  no  title  when  he  calls  apostbi 
purchaser  to  fulfil  on  e  of  tbe  terms  of  the  centnct- 
SembU,  that  the  purchaser  may  abandoB  the  pv 
chase,  and  demand  back  his  deposit. 

A  deficiency  in  the  smsUestportiosof  istirMtiB 
the  subject  of  sale,  either  as  toqnantitjordgnliei. 
is,  St  law,  a  total  want  of  title. 

Accordiingly — a  seller  contracted  to  grul  i  bat 
for  !!1  years  at  a  premium,  part  of  which  wu  to  bi 
paid  on  a  nven  day;  and  on  that  day,  herBOiuedfn/' 
ment,  and  he  was  then,  on  the  other  htad,  wpad 
to  shew  his  tide.  He  did  not  then  shew  it ;  wbsv* 
upon  the  purobsser  abandoned  the  ooatnoi;  M  ^ 
turning  out  that  a  term  of  only  fivedayi**^ 
stsnding,  of  which  the  seller  was  not  arsn,^t  ** 
held,  thst  tbe  purchaser  might  recover  back  hiidi* 
posit ;  though  the  title  in  other  respectt  was  gcoi 
and  though  the  seller  could,  no  doabt,  hare  goda 
in  the  five  days  term.  Rq)er  v.  Combo,  StJx^ 
K.B.  223,  s.  c.  6  B.  &  C.  34. 

It  seems  thst  a  contract  to  sell,  inplisB  a  pitana 
that  the  seller  has  title ;  and  if  it  tons  oat  that  bi 
has  not,  be  is  liable  in  dsmages  to  theporchaaerjMt 
only  to  the  amount  of  his  expenses  sotoallyiaei^ 
but  to  tbe  value  which  the  bargain  would  have  baa 
to  him,  if  it  Lad  been  completed. 

But,  at  all  events,  a  person  who  has  sot  emai 
equitable  interest,  but  who  contracts  (O sell, iBW 
fair  ezpecUtion  that  he  will  be  able  to  do  ao.is  litbli 
to  pay  tbe  value  which  the  bargain  would  h«wl>g* 
to  the  intended  purchaser.  Hopkins  v.  Grou^'*^ 
n  Law  J.  K.B.  65,  s.  c.  6  B.  &  C.  ;J1,  s.  c  » D-« 
R.  2«. 

Recitals  in  deeda  SS  years  old,  axe  ^^J^ 
of  pedigree  against  third  persons,  unlese  aoppo** 
by  extrinsic  evidence.  Fort  v.  Clarke,  I  Raf.»*- 

A  vendee  will  be  compelled  to  complete  ii»  P"i^ 
chase  where  there  has  been  sn  undisputed  poaaea- 
sion  for  sixty  years,  and  under  such  **'^''*'*I'2 
tbe  loss  of  a  deed  recited  creates  no  ressoBtbledfflK 
as  Co  tbe  validity  of  the  title.  ,      . . 

Tbe  recital  of  a  deed  is  constructive  notice  of  w 
contents.     Prater  v.  IVoiti,  6  Mad  59. 

A  reference  of  tbe  title  will  not  be  on^«^."2 
the  oomiaig  in  of  the  answer,  if  thepsrcb«i»r,M«» 
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answer,  objMtt  to  tbe  porfonnaDoe  of  the  contraot 
en  tbegroond  that  the  premiaes  are  subjeot  to  a  right 
of  foot-patb»  and  that  tbe  rendor  represented  to  him 
that  no  soch  right  of  foot-path  existed.  Anon,  1 
Law  J.  Chanc.  177. 

It  is  unsettled,  whether  the  Master  has,  or  has 
not,  a  right  to  call  on  the  parties  to  giro  him,  upon 
a  question  of  title,  tbe  opinion  of  a  conveyancer. 
Flowtr  T.  Walktr,  1  Ross.  408. 

(F)  Actions. 

To  support  an  action  for  goods  bargained  and  sold, 
it  is  necessarj  that  there  should  bare  been  a  specific 
appropriation  to  tbe  buyer  of  the  particular  goods, 
and  that  appropriation  bare  been  expressly  or  im- 
pliedly assented  to  by  the  buyer. 

Thus,  A  having  a  patent  for  certain  spinning 
maehineiy,  received  an  order  from  B  to  bare  some 
•pinning- frames  made  for  him.  A  employed  C  to' 
make  tbe  machinea  for  B,  and  informed  the  latter 
that  he  had  ao  done.  After  the  machines  had  been 
completed,  A  ordered  them  to  be  altered.  They 
were  afterwards  completed  according  to  this  new 
order,  and  peeked  up  in  boxes  for  B,  and  C  informed 
B  that  they  were  ready,  hot  he  refused  to  accept 
them:  Held,  that  C  could  not  recover  the  price 
from  B  in  an  action  for  goods  bargained  and  sold, 
or  for  work  and  labour,  and  materials.  Atkiruan  v. 
Bell,  6  Law  J.  K.B.  258,  s.  c.  8  B.  &  C.  277,  s.  c. 
S  M.  &  R.  29f . 

As  a  trader,  by  keeping  goods,  supplied  to  him 
OD  laie  or  return,  after  the  credit  has  expired,  makes 
tbem  bis  own,  the  price  of  them  may  be  recovered 
noder  the  common  count  for  goods  sold  and  de- 
livered.    Harrimm  v.  Allen,  1  C.  &  P.  255.  [Park] 

If  one  order  a  certain  machine,  e,  g,  a  thrashing- 
machine,  which,  when  sent  to  htm,  turns  out  to  be 
oafitfor  use,  he  should  either  return  it  immediately, 
or  elae  give  immediate  notice  to  tbe  vendor  to  fetch 
it  away ;  for,  if  he  keep  it  a  long  time  without 
doing  either,  he  will  be  taken  to  have  waived  all 
objectioiis  to  its  goodness.  Cath  v.  GiUi,  3  C.  &  P. 
407.  [Park] 

If  a  person  purchases  an  article,  and  sufTers  it  to 
lemaia  on  his  premises  for  two  months  without  ex- 
amination, and  then  finds  it  to  be  unfit  for  use,  he 
cannot,  after  that  length  of  time,  avail  himself  of  the 
objection  in  answer  to  an  action  for  the  price,  unless' 
■ome  deceit  has  been  practised  with  regard  to  tbe 
article.   Ptreival  v.  Blake,  2  C.  fie  P.  514.  [Abbott] 

If  the  vendor  of  goods  sold  at  a  specific  price, 
sends  goods  which  do  not  eorrespond  with  the 
sample,  he  is  not  entitled  to  recover  more  than  tbe 
sctiml  value  of  tbe  goods.  Germaine  v.  Barton,  S 
Staik.  32.  [Bayley] 

A  plaintiff  cannot  recover  for  goods  sold  which  he 
knows  are  to  be  applied  to  an  illegal  purpose,  though 
he  be  not  active  himself  in  their  being  so  applied, 
snd  be  no  aharer  in  the  advantage  to  be  olerived 
tbereftom.    Button  v.  Wry,  5  Law  J.  K.B.  220. 

One  who  has  an  interest  in  goods  at  the  time  of 
their  being  ordered,  is  liable  for  their  payment; 
though  the  vendor  may  not  know  of  his  interest  at 
the  time,  nor  have  supplied  the  gooda  upon  his  credit. 

And  an  inchoate  interest  at  the  time  is  sufficient. 
Therefore,  where  a  person  was  to  have  an  interest 
in  goods,  if  they  arrived  safely,  and  in  good  con- 
dition, whioh  tiiey  afterwards  did,  he  was  held  to 


be  liable  for  their  payment.  Milkuith  v.  Peanon,  5 
Law  J.  K.B. -78. 

Where  a  brewer  delivers  beer  to  be  used  in  a 
particular  public  house,  be  cannot  make  any  person 
except  the  licensed  keeper  of  the  house  primarily 
liable  for  it,  so  as  to  maintain  an  action  for  goods 
sold  and  delivered  against  him.  Meux  v.  Humphrevt, 
1  M.  &  M.  132.  [Tenterden] 

Where,  under  a  warranty,  plaintiff  delivered  a 
horse  to  the  defendant,  for  wbicn  he  was  to  be  paid 
partly  by  another  horse  belonging  to  the  defendant, 
and  partly  by  money  ;  and  tbe  defendant  delivered 
fats  horse,  but  refused  to  pay  the  money,  on  the 
ground  that  the  plaintiff's  horse  was  unsound :  It 
was  holden,  that  tbe  money  might  be  recovered 
under  a  common  count  for  horses  sold  and  delivered ; 
though  the  plaintiff  had  failed  in  proving  tbe  agree- 
ment, as  stated  in  the  special  count.  Sheldon  v. 
Cox,  5  D.  &  R.  277,  s.  c.  3  B.  &  C.  420. 

If  bills  of  exchange  be  given  in  payment  of  goods, 
and  be  dishonoured,  the  vendor  may,  though  he 
has  them  in  his  possession,  recover  in  assumpsit  for 

Soods  without  delivering  up  those  bills,  and  the 
efendant  must  seek  relief  in  equity,  if  they  are 
not  forthcoming.  Hadwen  v.  Mendi$abel,  2  C.  & 
P.  20.  [Best] 

The  defendant,  being  indebted  to  the  plaintiff  for 
goods  sold,  gave  him  two  bills  of  exchange,  which 
die  plaintiff  indorsed,  and  paid  to  B  &  B.  These 
bills  having  been  dishonoured  by  the  defendant,  the 
plaintiff  sued  him  for  his  original  demand  ;  and  at 
the  trial,  it  appeared,  that  when  the  action  was 
commenced,  the  bills  were  still  in  the  hands  of  the 
indorsees,  and  that,  about  a  fortnight  before  tbe 
trial,  tbe  plaintiff  had  sent  a  clerk  to  tbem  for  the 
bills,  which  they  returned  to  him ;  but  it  did  not 
appear  that  any  money  passed :  Held,  that  the 
plaintiff  was  entitled  to  recover.  Burden  v.  Halton, 
6  Law  J.  C.P.  61,  s.  c.  4  Bing.  454,  s.  c.  1  M.  &  P. 
223. 

Receiving  a  commission  on  the  sale  of  goods, 
does  not  render  the  party  an  incompetent  witness, 
in  an  action  for  goods  sold  and  delivered.  Murley 
V.  Langrick,  1  C.  &  P.  216.  [Abbott] 

In  an  action  for  goods  sold  snd  delivered,  tbe 
plaintiff  proved  the  possession  of  the  goods  by  him- 
self, and  that  the  defendants  had  removed  them ;  it 
appeared  that  the  ffoods  consisted  of  spar  lying  on 
tbe  lands  of  A,  and  that  the  plaintiff  claimed  under 
A,  by  a  written  agreement,  not  produced:  Held, 
that  the  proof  of  tbe  title  to  tbe  goods  was  insufficient, 
and  therefore  a  contract  between  the  parties  could 
not  be  implied.  Lee  v.  Shore,  1  Law  J.  K.B.  48, 
s.  c.  2  D.  &  R.  198,s.  c.  1  B.  &  C.  94. 

In  an  action  for  an  engraver's  bill,  the  Court  will 
not  compel  the  defendant  to  produce  the  copper- 
plate for  the  inspection  of  the  plaintiff.  Dell  v. 
Tttylor,  3  Law  J.  K.B.  225,  s.  c.  6  D.  &  R.  388. 

Where  it  appeared  that  the  goods  were  sent  to  be 
sold  on  commission,  and  it  was  alleged  in  a  special 
count,  that,  although  the  defendant  afterwarda  had 
sold  them,  he  had  not  accounted :  It  was  held,  that 
some  evidence  of  the  sale  was  necessary.  Elbonm 
V.  Upjohn,  1  C.  &  P.  572.  [Best] 

Where  a  purchaser  abandons  the  contract  by  re- 
quiring more  tide  than  he  ought,  or  more  than  he 
bargained  for,  temble,  that  it  is  not  necessary  to 
tender  him  a  draft  conveyance  previously  to  bring- 
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ing  an  aedon  against  him  for  damagea,  hj  reaaoa  of 
the  breach  of  his  contract.  WUmot  r.  WUkimtoH,  5 
Law  J.  K.B.  196,  a.  c.  6  R.  ft  C.  506. 

Where  a  purehaaer  baa  giyen  notice  of  hia  inten- 
tion to  abandon  the  oontnct  by  reaaon  of  a  defect 
in  the  title,  he  mar  maintain  an  action  againat  the 
Tendor  to  recorer  damagea  for  breach  of  the  contract, 
although  hia  deposit-money,  with  interest,  hss 
been  paid  into  coort ;  and  althoagh  he  bad  been  let 
into  poflsession,  and  had  not  tendered  any  convey- 
ance  for  ezecntion  by  the  vendor.  PesriMi  t.  Vptvn, 
6  Law  J.  K.B.  985. 

In  an  action  to  reodver  the  deposit  on  the  porehaae 
of  an  eatate,  on  thegroand  of  a  defect  in  the  vendor's 
title,  specified  on  rescinding  the  contract,  no  objec- 
tion can  he  inaiated  on  at  the  trial  which  wis  not 
stated  as  a  reason  for  relnaing  to  complete  the  con- 
tract, if  it  be  of  aach  a  nature  that  it  might,  if  stated, 
have  been  remored.  Todd  r.  Hoggart,  1  M.  &  M. 
If8,  [Tenterden] 

On  the  aale  of  an  estate  by  auction,  the  name  of 
the  owner  did  not  appear  in  the  paruculara  or  con- 
ditions of  sale,  and  the  agreement  aigned  by  the 
purchaser  did  not  mention  the  owners  name,  and 
waa  not  signed  either  by  him  or  the  auctioneer: 
tmthUt  that  the  aeller  cannot  maintain  an  action  for 
the  non-completion  of  the  contract.  WhmUr  r. 
CoUiir,  1  M.  &  M.  123.  [T^^terden] 

Where  the  plaintiff,  baring  agreed  by  parol  for 
the  purchase  of  an  interest  in  houses,  sold  the  bar- 
gain to  defendaut  for  40^.  and  the  premises  were 
subsequently  conveyed  to  his  nominee,  but  not  in 
trust  for  him  :  Held,  that  a  count  upon  a  promise, 
in  consideration  of  plaintiff's  relinquishing  and  giv- 
ing up  tbe  bargain  to  defendant,  being  proved,  the 
action  waa  maintainable,  although  there  was  no 
legal  obligation  in  the  original  vendor  lo  convey. 
Seaman  v.  Price,  1  K.  &  M.  195,  s.  c.  1  C.  &  P.  586, 
s*  c  2  Bing.  457,  s.  c.  10  B.  Mo.  34. 

A  vendee,  having  agreed  to  purchase  a  certain 
number  of  trees  for  a  specific  sum,  and  pay  for  the 
aame  according  to  the  condition  of  sale,  a/terwards 
cot  down  and  carried  away  part  of  the  trees  without 
making  any  such  payment,  and  refused  to  discharge 
the  debt  until  tbe  remainder  of  them  had  been  de- 
livered :  Held,  that  although  the  executon  of  the 
vendor  had  failed  inestabliahingaoount  on  tbe  spe- 
cial contiact,  yet  they  might  recover  the  value  of 
the  treea  felleu  by  the  vendee,  under  the  counta  for 
gooda  sold  and  delivered,  as  the  defendant,  by  such 
taking,  had  disaflBrmed  tbe  entirety  of  the  contract. 
Bragg  V.  CoU,  6  B.  Mo.  114. 

An  averment  in  a  declaration,  that  the  defendant 
himaif  became  the  purehater,  is  supported  by  proof, 
that  a  conveyance  waa  executed  to  a  person  nomi- 
nated by  tbe  defendant.  Seaman  v.  Price,  1  C.  6c 
P.  586.  [Best] 

The  defendsnts,  in  the  month  of  September, 
undertook  to  deliver  tallow  to  the  plaintiff,  "in 
all  next  December,"  at  a  fixed  price  p«r  cwt.  In 
October  they  informed  him,  that  they  had  disposed 
of  tbe  tallow,  and  therefore  could  not  perform  the 
contract :  Held,  that,  tallow  having  risen  in  price, 
the  plaintiff  was  entitled  torecover  damages  accord- 
ing to  the  market-price  on  the  last  day  on  which 
the  contract  would  have  been  performed,  viz.  31st 
day  of  December,  as  he  had  not  acquiesced  in  its 
being  rescinded  when  the  defendant  refused  to  per- 


fonn  it.     Leigh  v.  Potsrim,  8  Taunt.  540,  i.  c  S  B. 
Mo.  588. 

(G)  Practice. 

[See  ante,  £.] 

Where  under  a  decree  an  interest  was  lold,  Ik 
Court,  on  petition,  suffered  the  vendee  Id  attni 
the  Msster  for  the  purpose  of  making  inqiiini. 
Toote^i  V.  BurrJieU,  1  Jac.  159. 

It  IS  regular  for  a  purchaser  to  confina  abtbkiielj 
tbe  report  finding  him  to  be  the  pnrebaiv,  em 
after  he  baa  received  notice  of  a  motion  for  opeaii^ 
tbe  biddings.  VantUtart  v.  James,  3  Law  J.  CkiBe. 
205. 

Tbe  vendor  may  confirm  an  order  sin  oVtuaid 
by  the  purehaaer,  if  the  latter  neglect  to  do  sl 
ChUUngiorth  v.  ChiUiugtporth,  5  Law  J.  Clianc.147, 
a.  c.  1  Sim.  291. 

Upon  a  bill  filed  by  crediton,  whoae  defati  » 
charged  upon  the  real  estate,  no  decree  for  tibe  ah 
of  the  real  eatate  can  be  made,  unless  bf  ooaieit, 
until  the  Master  has  reported  that  the  jprnl 
estate  ia  insnflicient,  even  though  its  insofliafleey 
should  be  admitted  by  the  executors.  Omen  v.  Pifik, 
3  Law  J.  Chano.  194. 

The  Court  will  compel  the  vendor  to  ponit  t 
valuation,  where  there  ia  a  contract  to  aeD  at  a  nh- 
ation  by  A  B  and  C,  and  the  time  of  valuatioa  iiie- 
cording  to  the  contnct ;  but  the  defendant  cuaet 
*take  advantage  of  it,  if  he  impropeily  oocasionide* 
lay.     Morse  v.  Merest,  6  Mad.  26. 

Old  buildings  which  have  been  pulled  dovi,aad 
which  are  incapable  of  repair,  are  to  be  vabiad  ts 
old  materials  only,  on  estimating  the  value  of  Inliif 
improvements.     Robinson  v.  RidUy,  6  Had.  1 

Upon  a  bill  by  the  vendor,  seeking  to  reiciad  Iki 
sale  on  the  ground  of  fraud  and  oppreanoa  in  the 
transaction,  and  error  in  the  accounts,  althoogfa  tki 
pnyer  to  rescind  the  sale  was  refused,  tbe  aoeooM 
was  opened  after  a  considereble  lapse  of  tine. 
M'NeiU  V.  CahiU,  2  Bligh,  228-9. 

Where  a  sum  of  money  (part  of  the  price  of  n 
estate)  is  set  apart  in  the  hands  of  the  troateei,  hi 
security  to  the  purchaser  against  the  claims  of  jo^* 
ment  crediton  of  the  vendor,  who  have  a  geaenl 
equitable  lien  on  the  estate  aold,  the  jadgmentcn- 
ditors  must  be  parties  to  a  bill  which  seeks  to  bm 
this  money  disposed  of.  Anon,  1  Law  J.  Cbiac.  Id. 

(H)  Costs. 

Interpretstion  of  a  subsequent  correspoodeoee, 
in  reference  to  the  original  oontnct — ^Tfae  agneoiei 
ia  not  impaired  or  altered  by  proposals  which  tiM 
purchaser  makea  subsequently,  with  a  new  to  u 
amicable  arrangement.  Such  proposala  maj  kan 
an  influence  on  costs.  Sunning  v.  Bunniag,  1  Uv 
J.  Chanc.  56. 

A  contnct  being  entered  into  for  the  aale  of  ee^ 
tain  lands,  with  a  weir,  reservoira,  and  tbe  piivilego 
of  oaing  the  water  of  an  adjacent  river,  and  the  v«o- 
dor  being  unable  to  make  a  good  tide  to  all  tbe 
righta  in  their  full  extent,  which  he  bad  agreed  to 
convey,  the  purchaser  gives  bim  notice  that  be  will 
no  longer  be  bound  by  the  contract,  and  tbereapoa 
the  vendor  files  bis  bill.  If,  at  the  bearing  of  tbe 
cause,  it  appeare  that  the  vendor  could  not  make  t 
good  titic,  either  then,  or  at  the  time  of  tbe  btiliH 
or  at  tbe  time  of  tbe  notice  given,  an  oppoitanitj  of 


VETERINARY  SURGEON.— VENUE-<Wherb  laid— When  changed.) 


515 


aandiog  bis  title  in  tbe  Master's  office  will  not  be 
gives  huoi  but  his  bill  will  be  dismissed  with  costs. 
Wrykt  ▼.  Howard,  1  Law  J.  Cbanc.  94. 

It,  however,  the  purchaser  in  his  answer,  besides 
issistiDg  on  the  want  of  tide  in  the  vendor,  sets  up 
a  defence  that  he  was  seduced  into  the  contract  hy 
(hod  and  miirepresentatioo,  and  that  defence  is  not 
supported  by  evidence,  he  will  be  loaded  with  so 
much  of  the  expense  of  tbe  suit  as  was  occasioned 
by  those  Isiproper  allegations. 

If  the  derendaut,  in  such  a  cause,  61es  a  cross  bill 
to  have  the  agreemeots  cancelled,  not  relying  merely 
on  tbe  vendor's  want  of  title,  but  charging  him  with 
fiaud  and  Bisrepresentation  (which  charges  are  dis* 
pfored) ;  though  the  agreements  will  be  decreed  to 
be  cancelled,  yet  no  coats  will  be  given.  Wright  r. 
ITovarW,  1  Law  J.  Chanc.  94,  s.  a  1  S.  &  S.  190. 

A  purchaser  under  a'decvee,  who  saooeeds  on  ex- 
ceptions to  the  Master's  report  approving  the  title, 
eansot  then  hsTe  the  costs  of  the  reference  on  title ; 
bat  most  obtain  the  report  in  his  favour,  and  then 
praeent  a  petition  to  be  discharged  from  his  purchase 
tad  to  have  his  costs.  Hyd4  r,  Hyde,  3  Law  J. 
Chaoc.  130. 

Objections  to  a  title  being  taken  by  a  purchaser 
sader  a  decree  of  the  Court,  the  Master  reports 
•gaioit  the  title,  no  penoo  having  appeared  to  aup* 
port  it.  The  purchaser,  on  moving  to  be  discharged 
frsn  hia  purchase,  cannot  hare  costs  as  between  . 
•olieitor  and  client.  Awm,  S  Law  J.  Chano.  85, 
1.  e.  as  Btynoidi  ▼.  Blakt,  2  S.  &  S.  117. 

Where,  on  a  reference  of  title,  the  property  har- 
ing  been  sold  nnder  tbe  decree  of  the  Court,  the 
Milter  reports  against  the  title,  the  purchaser  is 
sntitled  to  his  costs,  even  when  there  is  no  fund 
•taadiog  to  tbe  credit  of  the  cause.  Smith  v.  NeUou, 
4  Law  J.  Chanc.  175,  s.  c.  3  S.  &  S.  567. 
^  A  porchaser  brought  into  court  upon  a  doubtful 
title,  ought  to  be  discharged  with  costs.  B^mm  t. 
Ctnmonis,  3  Bligh,  6f  • 

One  of  the  terms  of  an  agreement  was,  that  the 
contnet  should  be  roid  if  the  purchaser's  counsel 
diould  be  of  opinion  that  a  marketable  title  could 
aot  be  made  by  a  certain  time ;  the  counsel  being  of 
tbat  opinion,  a  bill  by  the  purchaser  for  a  apecific 
performance,  with  a  compensation,  was  dismissed 
mtb  costs :  and  an  application,  aflerwards  made  by 
tbe  plaintiff,  that  his  deposit  might  be  set  off  againat 
tbe  defendant's  costs,  and  the  surplus  (if  any)  paid 
to  biffl,  wtt  refused  with  cosu.  WiUiamt  v,  Eduwtdt, 
lSim.78. 


VETERINARY  SURGEON. 

^e  certificate  of  a  Teterinary  surgeon  hsTing  at- 
<(^ded  lectures  at  the  Veterinary  College,  and  signed 
by  tbe  professor  and  others,  cannot  1m  received  in 
•^idence,  inasmuch  as  it  does  not  come  from  any 
oody  known  to  the  law. 

Although  an  usage,  that  a  veterinary  surgeon 
•bill  charge  for  attendance  when  there  ia  not  much 
■edicine  required,  is  too  uncertain,  yet  if  there-be 
*. general  eustom  applicable  to  a  particular  profes- 
sion, parties  employing  an  individual  in  that  pro- 
wwion  are  supposed  to  deal  with  him  according  to 
tttt  ttsage.    SiveU  v.  Corp,  1  C.  &  P.  39«.  [Best] 

Digest,  1R22_i8%8. 


VENIRE. 
[See  Practice.] 

A  venire  issued  againat  one  of  several  partners, 
who  is  abroad,  for  a  separate  debt,  cannot  be  served 
at  the  counting-house  of  the  partnership.  Petty  t. 
5m/U.  ey.  &  J.  111. 

Where  the  plaintiff  elects  to  proceed  by  venire  and 
dittringat,  according  to  the  ancient  practice  of  this 
Court,  a  personal  senrioe  of  the  ventre  is  i^ot  requi- 
site.    Kemp  V.  Summer,  2  Y.  &  J.  405. 


VENUE. 

A)  Where  laid. 

B)  When  changed. 
(C)  When  not. 

(D;  Role  for  changing. 


i 


(A)  Where  laid. 
[See  Arbitration.] 

TlieTenjie  in  a  penal  action  for  non-residence 
must  l>e  laid  in  the  county  in  which  the  living  lies. 
Whitehead  v.  Wynne,  «  Chit.  120. 

The  plaintiff,  in  transitory  actions,  has  a  right  to 
elect  in  what  county  he  will  bring  his  action,  /en- 
Acini  F.  Huiton,  7  B.  Mo.  520. 

(B)  When  changed. 

Where  the  Vice  Chancellor  directed  an  action  to 
try  the  validity  of  a  commission  of  bankruptcy,  it 
being  sworn  by  the  defendant,  without  contradiction 
by  the  plaintiff  (the  bankrupt),  who  had  laid  tbe 
venue  in  M,  that,  {Vreriously  to  the  issuing  of  the 
commission,  the  plaintiff  resided  in  Y;  that  all  bis 
dealings  had  taken  place  in  Y,  and  its  vicinity ;  and 
that  the  defendant  s  witnesses  resided  there  :  and 
the  plaintiff  not  having  disclosed  by  affidavit  that 
he  had  any  material  evidence  to  give  in  M,  the 
Court  permitted  the  defendant  to  change  the  venue 
to  L,  on  payment  of  costs.  Parker  v.  Eastwood,  8 
Taunt  635. 

The  Court  granted  a  rule  niii  to  change  the 
venae  from  Y  to  L,  the  witnesses  being  Greenland 
fiahermen,  who  would  be  absent  at  the  time  the  as- 
sises where  held  at  Y.  Atkintonr,  Sadler,  2  Chit.  419. 

The  Court  granted  a  rule  niii  to  change  the 
venue  from  London  to  York,  four  witnesses  living 
at  Leeds,  and  only  one  of  the  facts  occurring  in 
London.    Anon,  2  Chit.  418. 

The  Court  allowed  a  declaration,  in  an  action  for 
a  penalty  in  a  road  act,  to  be  amended  by  changing 
the  venue.     Griffith  v.  HoUier,  1  Ken.  368. 

Where  tbe  London  agent  of  a  Lancashire  attorney 
laid  the  venue  at  Lancaster,  a  judge,  upon  the  pro- 
doction  of  tbe  letter,  containing  the  instructions  to 
lay  the  venue  in  London,  ordered  the  declaration  to 
be  amended,  and  the  Court  refused  a  rule  to  set  tbat 
order  aside.  Gardner  v.  Whitende,  1  Law  J.K.  B.  55. 

The  venue,  in  an  action  on  a  specialty,  cannot  be 
changed  until  issue  has  been  joined  between  the 
parties.  Weatherby  v.  Goring,  3  B.  &  C.  552,  s.  c. 
5  D.  &  R.  441. 

The  Court  directed  the  venue  to  be  changed,  in 
an  action  by  a  clergyman  against  a  person  for  not 
setting  out  tithes,  where  anonymous  letters  had 
been  inserted  in  provincial  papers  reflecting  on  the 
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VENUE— (When  chanqed—Whek  not— Rule  for  ciianoirc). 


plaintiff's  character  as  a  clergyman,  alihoagh  tbe 
cause  had  been  once  tried,  and  the  jury  had  found 
a  verdict  for  the  defendant.  Walker  v,  Ridgwuy,  4 
Law  J.  C.P.  186. 

The  venue  may  be  changed  upon  the  common 
affidavit  made  by  the  defendant's  agent,  if  he  think 
proper  to  make  it ;  and  the  Court  will  not  inquire 
as  to  the  means  of  his  knowing  the  fact  to  which  he 
swears.     Greenwood  v.  Moore,  6  Law  J.  K.B.  338. 

In  an  action  for  a  libel,  contained  in  a  letter  writ- 
ten in  Buckinghamshire,  where  it  did  not  appear 
that  it  had  been  circulated  elsewhere,  the  Court  al- 
lowed the  venue  to  be  changed  from  London  to  that 
county,  on  the  usual  affidavit,  that  the  cause  of 
action  (if  any)  arose  there,  and  not  elsewhere. 
Tallent  v.  Morten,  6  Law  J.  C.P.  51,  s.  c.  1  M.  & 
P.  188. 

(C)  When  not. 

Where  it  is  convenient  for  the  plaintiff  to  proceed 
to  trial  in  one  county,  and  for  tne  defendant  that 
the  trial  should  be  bad  in  another,  the  plaintiff  has 
the  right  of  election ;  and  having  exercised  that  right, 
the  Court  will  not  interfere  in  changing  the  venue. 
Jenkins  v.  Hutton,  1  Law  J.  C  J*.  S8. 

In  an  action  upon  a  promissory  note,  the  Court 
will  not  permit  the  venue  lobe  changed,  if  it  appear 
that  the  note  does  not  still  exist.  Hart  v.  Tm^hr, 
2  D.  &  R.  164. 

«  In  an  action  on  a  breach  of  covenant,  the  Court 
will  not  grant  a  role  to  change  the  venue,  although 
there  was  a  view  prayed,  unless  special  circumstances 
be  shewn  of  its  necessity.     Anoti.  t  Chit.  419. 

In  covenant  on  a  policy  of  insurance,  tbe  Court 
will  not  cbange  the  venue.  Smith  v.  Stanfield,  1 
M«CleI.&Y.  21«. 

The  Court  refused  to  allow  tbe  venue,  in  an  action 
for  the  infringement  of  ajpatent,  to  be  moved  from 
London  to  Lancashire.  BrHtiton  v.  White,  7  D.  £e 
R.  103,  s.  0.  Anon.  4  Law  J.  K.B.  36. 

In  an  action  on  tbe  case  for  infringing  on  the 
plaintiff's  patent  right,  the  defendant  cannot  be  al- 
lowed to  change  the  venue  upon  the  common  affida- 
vit    Crompton  v.  Ibbotson,  6  LSw  J.  K.B.  139. 

Although  the  Court  will  generally,  in  an  aetion 
for  a  libel  written  in  one  county  and  opened  in  ano- 
ther, change  the  venue  to  the  former  county,— yet, 
it  is  not  a  sufficient  reason  to  change  the  venue  in 
Middlesex,  that  the  letter  was  written  in  the  coun- 
try,    ffairris  v.  Boddenham,  2  Law  J.  K.B.  79. 

The  Court  will  not  change  the  venue  in  an  action 
for  a  libel,  unless  upon  special  grounds.  Cumming, 
cUrk,  V.  Nayhr, «  Y.  &  J.  110. 

The  Court  will  allow  the  venue  to  be  changed  in 
an  action  on  a  written  contract,  if  it  does  not  appear 
on  the  ftice  of  the  declaration,  that  such  contract  is 
in  writing.  Pickard  v.  Feathentone,  5  Law  J.  C.P. 
37,  8.  c  4  Bing.  39. 

The  venue  cannot  be  changed  in  an  indictment 
for  conspiracy  to  destroy  foxes  and  other  vermin,  on 
an  affidavit,  stating  that  the  gentry  of  the  county  in 
which  the  indictment  was  found,  were  addicted  to 
fox-hunting.     Hex  v.  King,  2  Chit  217. 

The  Court  would  not  allow  the  venue  to  be 
changed  from  London  to  Bristol,  or  the  two  adjoin- 
ing counties  of  Gloucester  or  Somerset,  on  an  affida- 
vit which  stated  that  the  cause  of  action  was  an  as- 
sault, committed  on  the  plaintiff  at  Bristol,  and  that 


all  l3be  witnesses  resided  in  that  city.    Gihbmt  r. 
Mutter,  5  Law  J.  C.P.  32. 

The  Court  would  not  allow  the  venue  tobednBfid 
in  an  action  for  an  escape,  although  all  the  witaanai 
for  the  plaintiff,  as  well  as  defendant,  resided  ia  tbe 
county  to  which  it  was  sought  to  be  removed ;  isi 
tbe  officer  who  permitted  the  escape  had  offend  to 
pay  tbe  plaintiff  any  reasonable  sum  forbitncfli- 
gence  in  having  permitted  the  escape.  Jenhm  v. 
the  Sheriff  of  Gbufestenhire,  5  Law  J.  CP.  6S. 

In  an  action  of  seduction,  the  defendant  a)ored 
to  change  the  venue  from  London  to  WoreeMer,  n 
the  usual  affidavit :  Held,  that  tbe  applicatioB  ini 
answered  by  a  counter  affidavit,  that  the  pltintirft 
daughter  was  so  ill,  that  it  was  expected  dit  enkl 
not  live  until  the  assizes  at  Worcester  woe  bcM. 
Wing  V.  Jenkins,  7  B.  Mo.  62. 

To  induce  the  Court,in  an  action  of  deibt  oabcod, 
to  change  tbe  venue  from  London  to  WoreeitR,tiii 
affidavit  should  state  the  nature  of  ti»e  defeect  (e 
tbe  action ;  since  merely  stating  that  all  tbe  witMB« 
reside  at  the  latter  town,  is  insufficient.  LUtrnf. 
Richards,  7  B.  Mo.  82. 

The  defendant  having  moved  to  change  tbe  teoK 
from  London  to  Lancashire,  on  an  atBdavittktttbe 
cause  of  action  arose  in  that  count/,  and  not  di»- 
where,  the  plaintiff  swore  that  tbe  action  vu 
brought  on  a  contract  entered  into  for  tbe  panbse 
of  goods,  to  be  shipped  abroad,  and  conveyed  tond 
delivered  at  Liverpool }  and  the  plaintiff  Haider* 
took  to  give  material  evidence  in  London:  H^,to 
be  a  sufficient  answer  to  the  npplicatioD.  VfV^Mf^ 
v.  Tattersall,  4  Law  J.  C.P.  135,  s.  c.  3  Biaf."4?8. 

Venue  cannot  be  changed  after  plea  in  abtnaen 
any  more  than  after  plea  in  bar.  Wiglty  v.  M' 
6tnf,4Bing.  18. 

Tbe  defendant  cannot  cbange  tbe  venae,  wkt 
under  terms  to  take  short  notice  of  trial  for  the  ad* 
joumed  sitting  afker  term.  Nun  v.  Taylor,  1 1^ 
J.  C.P.  46,  s.  c.  1  Bing.  186,  s.  c  7  B.  Mo.5». 

The  venue  must  be  retained  after  an  underlikisg 
to  plead  "  on  all  tlie  usual  terms."  BrOergk  r. 
Deardm,  1  M'Clel.  &  Y.  106. 

The  Court  will  not  penait  the  venue  to  beebasgcd 
by  one  of  three  defendants,  without  the  aiseot  d 
tbe  other  two.     Anon,  2  Chit.  417. 

In  an  action  for  an  escape,  tbe  issuing  of  ti»e  vnt 
is  material  evidence,  in  oitler  to  enable  tbe  ptaiotiff 
to  bring  back  the  venue  to  Middlesex  on  the  vbA 
undertaking ;  and,  therefore,  in  such  aetioai  the 
venue  cannot  be  changed  from  Brliddlesex  to  N,ob  a 
rule  nisi.    Anon.  2  Chit  418. 

The  Court  will  not  change  the  venue  from  tie 
county  of  Gloucester  to  tbe  city  of  Bristol,  io  Hilarr 
term,  on  the  usual  affidavit,  alUiough  the  defcadant 
swear  to  merits,  and  offer  to  pay  intocourttbe  d^t, 
and  a  sum  of  money  to  cover  costs. 

A  rule  obtained  on  such  an  application  dischargfld 
with  coats.     Broadriek  v.  Clark,  11  Price,  742. 

The  Court  will  not  grant  a  rale  to  shew  caaae  wfar 
the  venue  should  not  be  changed  from  tbe  eouatj 
palatine  of  L  to  that  of  C,  unless  the  defendant  m* 
dertakes  not  to  assign  the  want  of  an  origia^  lor 
error.    Johmou  v.  Booth,  13  Price,  52. 

(D)  Rule  for  changing. 
Rule  for  changing  the  venue  in  an  action  of  asBolt 
is  absolute  instanter.   Shepherd  v.  Hell,  t  Chit  417. 
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VERDICT. 

[See  Jury,  New  Trial,  Practice,  and  Variance]. 

.Upon  immaterial  iasiMs,  it  is  not  necessary  that 
rerdicts  should  be  g^ven.  The  jury  may  be  discharged 
from  giving  suob  verdicts  without  consent'  of  the 
parties.    Powill  ▼.  Sonntt,  1  Bligb,  N.S.  54d. 

When  it  is  wished  that  the  verdict  should  be  en- 
tered on  any  paxtioular  count  of  the  declaration,  the 
application  most  be  made  to  the  judge  who  tried 
the  cause,  for  the  Court  will  not  make  any  such 
order.    Anon,  1  Law  J.  K.B.  1.55. 

The  Court  in  bank  have  no  power  to  direct  the 
mode  in  which  the  verdict  of  the  jury  shall  be  ap- 
plied to  the  issue.  Such  a  poifer  is  in  the  judge  at 
Nisi  Prius  alone,  as  it  is  he  that  returns  the  pottea* 
Majforof  Quetnhorough  v.  Shey,  6  Law  J.  K.B.  50. 

A  reconl  was  taken  down  by  proviso.  The 
plaintiff  did  not  appear,  and  a  verdict  was  taken 
isetead  of  a  nonsuit.  The  Court  would  not  set  aside 
the  verdict  generally,  but  only  on  condition  of  the 
piaiatiiTeonsenting  to  a  nonsuit.  Hodg$on  v.  Fort* 
ter,  1  Law  J.  K.B.  35,  s.  o.  1  B.  &  C.  110,  s.  c.  9 

D.  &  R.  m.   ^ 

Where  a  timiUter  to  the  plea  of  nil  debet  in  a  qui 
tarn  action,  was  entered  in  the  name  of  the  defen- 
diDC  inslcad  of  the  plaintiff,  the  Court,  after  ver- 
dict, ordered  it  to  be  amended.  Wright  v.  Horton, 
6  M.  &  S.  50.  . 

A  verdict  against  an  adulterei  may  be  pleaded  in 
t  snt  for  a  divorce  by  reason  of  the  wife's  adultery. 
Bmv.  Deft,  Add.  4d8. 

Where  mutual  promises  are  laid,  the  omission  of 
a  apecial  request  is  aided  by  verdict.  Seymotir  v. 
Gartade,  1  Law  J.  K.B.  12,  s.  c.  2  D.  8e  R.  55. 

Where,  in  an  action  for  a  libel,  a  verdict  had  been 
OBtered  up  at  Nisi  Prios  om  a  particular  count, 
i^herein  th»  libel  professed  to  be  set  out,  but  was 
attted  with  «  material  variance, — the  Court  permitted 
the  verdict  to  be  entered  up  on  other  counts  which 
were  not  justified,  and  in  which  the  libel  was  cor- 
reetlv  alleged.  Cooke  v.  Smith,  IS  Price,  499,  s.  c. 
M'Clel  850. 


VESTRY  AND  VESTRYMEN. 

It  is  no  objection  to  a  custom  for  a  select  vestry, 
that  the  numbers  who  are  to  compose  the  vestry  are 
indefioite,  although  new  members  are  to  be  elected 
^y  the  present  members,  and  not  by  the  parish  at 
^vge.  But  the  number  must  be  reasoDable;  and 
the  question  of  reasonableness  of  number  must,  in 
•ach  a  case,  be  decided  with  reference  to  the  popu- 
lation of  the  parish,  and  the  previously-estabUsbed 
■•ige. 

Such  custom  is  not  abrogated  by  the  acceptance 
of  and  long  acquiescence  in  a  faculty,  by  which  the 
Ordinary  grants  and  confirms  a  select  vestry,  fixes 
the  number  at  forty-nine,  and  appoints  certain  in- 
dividuals, amongst  whom  are  some  of  the  former 
vestry,  to  be  vestrymen.  G aiding  v.  Fenn,  6  Law  J. 
K.B,  178.  s.  c.  7  B.  &  C.765,s.  c.  1  M.  &  R.  647. 

The  poor-rates  were,  according  to  an  ancient  cus- 
tom in  the  parish  of  St.  Mary,  Whitehall,  not  pay- 
sble  in  respect  to  the  annual  value  of  the  property 
in  the  parish,  but  according  to  the  supposed  ability 
of  the  party  assessed :  Held,  that  the  persons  so 
rated  were  not  within  the  meaning  of  theSrJ  section 


of  the  58  Geo.  5.  c.  69,  as  to  the  plurality  of  votes, 
although  rated  in  respect  of  property  exceeding  50^ 
in  amount.  Nightingale  v.  MarthtUlt  2  B.  &  C.  313, 
s.  c.  3  D.  &  R.  459. 

Tho  consent  of  a  select  vestry  for  the  care  and 
management  of  the  concerns  of  the  poor,  constituted 
and  established  according  to  the  provisions  of  the 
statute  59  Geo.  3,  c.  12,  is  sufficient  to  render  valid 
a  contract  under  the  statute  9  Geo.  1,  o.  7,  s.  4,  for 
the  lodging,  keeping,  and  maintaining  the  poor  of  a 
.  parish.     Clarke  V.  King,  S  Y  &  J.  525. 

Where  churchwardens  have  neglected  to  make  a 
prospective  rate  for  raising  a  sum  of  money,  neces- 
sary to  the  completion  of  repairs  to  the  ohuroh, 
ordered  by  them  pursuant  to  resolutions  entered 
into  at  a  vestry  meeting,  they  are  liable  for  the  pay- 
ment of  them,  and  are  not  entitled  to  contributioa 
from  the  parishioners  attending  the  meeting,  and 
signing  the  resolutions  sanctioning  the  repairs  being 
made.  The  attendance  of  those  persons  at  such 
meeting,  and  their  sicrnatures  to  such  resolutions,  is 
only  to  be  considered  as  given  by  Uiem  in  their 
character  of  vestrymen,  and  not  in  their  individoal 
capacity.  Lanehester  v.  TricJlMr,  1  Law  J.  C.P.  56, 
s.  c.  1  Bing.  201,  s.  c.  8  B.  Mo.  20. 

Vestrymen  who  signed  a  resolution,  ordering  the 
parish  surveyor  to  take  ateip%  for  defending  an  in- 
dictment for  repairing  a  road,  were  held  not  to  be 
responsible  for  the  payment  of  the  attorney  employed 
by  the  surveyor.    Sprott  v.  PoweU,  3  Bing.  478. 

A  party  will  be  restrained  from  interrupting  in 
incumbent,  presiding  at  a  meeting  of  his  parishioners, 
in  vestry.     WiUan  v.  M'Math,  3  Phil.  67. 


VIEW. 
[See  Jury.] 


VISITOR. 

The  visitor  of  an  snoient  college  is  entitled  to  be 
visitor  also  of  an  engrafted^onndatioo,  unless  a  spe- 
cial visitor  be  appointed.  St.  John*t  College,  Com- 
hridge,  v.  Toddington,  1  Ken.  443,  s.  o.  1  Burr.  158, 
s.  c  1  Blao.  71. 

The  addition  of  a  new  foundation  is  to  be  visited 
by  the  same  visitor.  Attorney  General  v.  Matter 
of  Catherine  Hall,  1  Jac.  400. 


WAGER. 


The  judge  at  Nisi  Prius,  will  not  try  an  action 
against  a  stakeholder,  brought  to  recover  the  wager 
on  a  dog-fight,  the  plaintiff's  dog  Having  gained  the 
battle.  Egerton  v.  Furteman,  1  R.  &  M.  213,  s.  c. 
1  C.  &P.  6ia  [Abbott] 

Refusal  to  try  an  action  for  money  had  and  re- 
ceived, to  recover  back  a  deposit  paid  to  abide  the 
event  of  a  wrestling-match,  which  did  not  take  place. 
Kennedy  v.  Gad,  3  C.  &  P.  376.  [Tenterden] 

The  judge  at  the  assizes  tried  a  cause,  in  which  the 
question  was,  as  to  which  party  the  stakes  of  a  cricket 
match  ought  to  have  been  paid.  It  was  objected, 
thst  it  was  beneath  the  dignity  of  a  court  of  justice 
to  try  such  a  cause.  The  Court  said,  that  it  was  in 
th^  discretion  of  the  Judge,  whether  he  would  try 
it ;  and,  if  ho  thought  proper  to  do  so,  they  could 
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not  Mt  aside  tbe  TordicL     Walpde  v.  Saunders,  4 
Law  J.  K.B.  ISO,  a.  c.  7  D.  &  tl.  ISO. 

A  bets  B  (the  plaintiff)  SOi.  to  901.  that  the 
"Maid  of  the  Milr'  beaU  «*QaeeB  Mab"  at  Car- 
lisle  races.  Tbe  race  was,  in  faet,  won  by  a  third 
horse ;  the  "  Maid  of  the  Mill "  being  second,  and 
'*  Qneen  Mab  "  last.  It  being  disputed  between  A 
and  B,  which  of  them  had  won  the  bet ;  B  demanded 
hack  the  amount  of  bis  bet  from  C,  (the  stakeholder) 
before  it  was  paid  over ;  and  on  C's  neglect  to  pay, 
recovered  against  him  in  this  action.  Assuming, 
that -the  race  was  legal  within  18  Geo.  t.  c.  54,  s. 
11 ,  tbe  wager  was  illegal  within  9  Anne,  c.  14,  s.  2, 
being  for  more  than  10/. :  and  the  Court,  under  the 
above  circumstances,  refused  to  disturb  the  verdict. 
Bobinstm  v.  Meams,  S  I^w  J.  K.B.  It5,  s.  c.  6  D. 
&R,27. 

A  paid  B  7500/.,  in  consideration  that  B  should 
pay  A  10,0001.  or  such  proportion  of  that  amount, 
say  10,000/.,  as  C  paid  his  legal  general  creditors  : 
Held,  after  verdict,  that  the  declaration  which 
alleged  that  C  had  paid  his  legal  general  creditors 
10,000/.  for  the  purpose  of  shewing  that  A  had  won 
the  wager,  was  warranted  by  the  construction  of  tbe 
wager. 

It  is  no  ground  for  arresting  the  judgment  after 
verdict,  that  the  subject-matter  of  the  action  was  a 
wager  between  A  ind  B  upon  tbe  solvency  of  C,  in 
which  they  had  no  interest. 

SembU,  That  the  judge  may  refuse  to  try  a  cause 
upon  a  wager,  where  the  perties  have  no  interest. 
Tkoruton  v.  Thaehray,  2  Y .  &  J.  166. 

Where  A  and  B  deposited  money  in  the  hands  of 
a  stakeholder  to  abide  the  event  of  a  boxing-match 
between  tbem ;  and  after  the  battle,  A  claimed  the 
whole  sum  from  tbe  stakeholder,  and  threatened  him 
with  an  action  if  he  paid  it  over  to  B,  which  he 
nevertheless  did,  by  the  direction  of  the  umpire : 
Held,  that  A  was  entitled  to  recover  from  him  his 
own  stakes  as  money  had  and  received  to  his  use. 
Hastttow  V.  JaekwH,  6  Law  K.B.  S18,  s.  c.  8  B.  &  C. 
221.s.c.2M.£cR.209. 

If  a  plaintifTbrings  an  action  against  a  stakeholder, 
it  is  incumbent  on  him  to  show  the  exact  amount 
which  is  due.     Robson  v.  Andrade,  2  Chit.  2dS.     > 


WAGER  OF  LAW. 

The  Court  will  not  make  an  order  fixing  the 
number  of  compurgator$,  which  a  defendant  shall 
produce  to  wage  bis  law  in  an  action  of  debt.  King 
V.  WiUiamt,  2  Law  J.  K.B.  77,  s.  c.  2  B.  &  C.  538, 
s.  c.  4  D.  &  R.  S. 

A  plea,  in  which  the  defendant  intends  and  offers 
to  wage  his  law,  must  not  conclude  with  a  verifica- 
tion.    Giover  v.  Thompson,  4  Law  J.  K.B.  298. 


WAGES. 
[See  Ship,  and  Shipping]. 


WALES. 


diet  for  50/.  is  obtained  in  Welch  causes  nitd  n 
England, — it  has  been  holden,  that  in  all  camtiicd 
after  the  passing  of  the  latter  act,  and  before  Ihe  6iib 
of  November  1824,  when  it  began  to  operate,  tke 
plaintiff,  in^case  of  verdict,  would  be  entitled  \9p& 
costs,  because,  during  that  period,  neither  of  tk 
statutes  apply.     Moan  r.  WiOiams,  1  C  &  P.  4A. 

The  courts  at  Westminster  have  jariedietioo  to 
grant  a  new  trial,  under  the  S  Geo.  4,  e.  106,  i.  i, 
although  the  party  moving  may  not  hsTe  atmd 
into  the  reoognisanoe  required  by  sec.  4,  thel  nctiflD 
being  intended  merely  to  prevent  a  stay  of  praeeed- 
ings  in  the  court  below,  but  not  to  take  amy  ft* 
jurisdiction  previously  given  to  the  superior  cootL 
Howdl  V.  Howell,  5  Law  J.  K.B.  210,s.c  6ak 
C.  427,  s.  c.  2  M.  &  R.  448. 

Where  the  judge  at  Nisi  Prius  refuses  to  cctiff, 
under  the  Welsh  Judicature  Act,  that  the  defcsdnt 
at  th6  time  of  the  service  of  the  writ,  or  other  aeoi 
process,  was  resident  in  Wales,  the  Cooit  hare  ao 
power  toorder  such  fiu;t  to  be  suggested  oa  tbe leBL 
m  order  that  judgment  of  nonsuit  may  beeetmi 
against  the  plaintiff.  Anon.  5  Law  K.B.  246 :  s.  r. 
Jones  V.  Kendrick,  6  Law  J.  K.B.  529,  i.c  8  B.k 
C.  3S7. 

Held,  by  Lord  Tenterden,  G.  J.  at  Km  Pna. 
that  it  lies  upon  the  defendant  to  shew  that  ke  «b 
residing  in  Wales  at  the  time  when  the  writ  er 
mesne  process  wss  served  on  bim  in  tbe  aetioe  ;ib4 
that  general  evidence  that  his  usual  phoe  of  m- 
dence,  both  before  and  subsequent  to  the  cosibmbm 
ment  of  the  action,  was  in  Wales,  is  nottsftoMt. 
/oii«f  V.  Kenriek,  Esq.  6  Law  J.  K.B.  329,  a. e. SB- 
&  C.  357,  s.c.  2  M.  &  R.  446. 


WARD. 
[See  Guardian  and  Ward.] 


WARD  IN  CHANCERY. 

Though  a  female  ward  of  court  may,  whes  ofig*> 
make  whatever  settlement  of  her  propertj  sbe 
pleases ;  yet,  whilst  the  property  remaiaais  cosft, 
it  is  under  the  protection  ot  the  Court,  aad  cook- 
qnently  if  the  ward  marries,  the  Court  wUi  fli^> 
proper  settlement,  or  reform  an  improper  oae--a>* 
less  sbe  personally  consents  in  court,  w  oadea 
commission  for  tbe  purpose.  AutUti  r»HalMjf,^ 
S.  &  S.  123. 


Tlie  13  Geo.  5,  c.  51.  being  repealed  by  the  5 
Geo.  4,  c.  106,  which  gives  costs  only  where  a  ver* 


WARRANT. 

[See  Bankrupt,  Constable,  and  JusTicss<»nii 

Pbacb.] 

A  warrant  being  directed  to  "A  B,  to  tbe 
constables  of  W,  and  to  all  other  His  Bbje«yi 
officers"  :  Held,  that  the  consUbles  of  W  could  wt 
execute  it  out  of  their  district,  as  their  nsmea  w«w 
not  inserted  in  the  warrant.  Rei  ▼.  Weir,  2  D- « 
R.  444,  s.  c.  1  B.  &  C.  288. 

Where  a  wantnt  of  commitmeat,  after  racrttfj 
several  examinations,  omitted  to  meotios  ti»tf  ^ 
bankrupt,  who  had  been  committed,  was  diacbaiw« 
on  one  of  the  examinations,  it  was  held  sot  o^ 
jectionable  on  that  account  Bromley^sease,  2  J. » 
W.  4dS. 
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WARRANT  OF  ATTORNEY. 

(A)  Execution  op. 

(B)  Defeasance  in. 

(C)  FlUNQ. 

(D)  Judgment. 

(£)  Waitee  and  Sbttino  aside. 


(A)  Execution  of. 

A  wamst  of  attorney  and  joint  bond  were  exe- 
evted  bj  A  (as  aorety)  and  B  to  secure  an  annuity 
to  C.  It  was  subsequently  discovered  that  As 
ebristian  name  bad  been  omitted ;  it  was  afterwards 
inserted,  and  be  executed  them  without  B*s  know- 
ledge. To  an  action  in  K.B.  on  the  bond  against  B, 
be  pleaded  a  judgment  recovered  against  bim  and  B. 
He  afterwards  applied  to  set  aside  the  judgment,  on 
the  ground  of  the  irregularity  in  the  execution  of  the 
fsearitifs,  but  the  Court  refused— holding,  Ist,  that 
tbeaature  of  the  secorities  was  not  defeated  by  tbe 
iassTtioD  of  the  name,  to  which  A  was  a  party ;  and, 
tad,  because  he  had  afterwards  recognized  tbe  judg- 
■ent  as  legally  entered  up,  and  availed  himself  of  it  • 
in  tbe  action  brought  on  tbe  bond.  Coke  r.  Brum- 
tU,  8  Taunt.  4S9,  8.  c.  t  B.  Mo.  495.. 

(B)  Defeasance  in. 

A  proviso  in  a  warrant  of  attorney,  that  execo* 
tioB  night  be  sued  out  after  the  expiration  of  a  year 
and  a  day,  without  reviving  the  same  by  tehrefaciat, 
is  legal  and  bindin|^.  MorrU  v.  Jonu,  S  B.  &  C. 
S4t.a.e.dD.&R.605. 

B  execoted  a  warrant  of  attorney  to  enter  op  judg- 
unt  with  the  nsaal  release  of  errors  and  defeasance, 
tnd  ligned  an  undertaking  written  under  the  defea- 
SiDce,  that  no  writ  of  error  should  be  brought.  A 
r«Tived  the  judgment  by  scLfa.,  to  whieh  B  pleaded, 
and  A  had  judgment,  whereupon  B  brought  a  writ 
of  error,  whieh  the  Court  on  motion  set  aside.  Bad* 
'<ffy  T.  Shafto,  8  Taunt.  434. 

A  warrant  of  attorney  was  given  to  oompromise 
*B  action  upon  an  annuity  deed,  with  a  proviso,  that 
"if  within  a  certain  time  the  annuity  was  not  paid, 
he  sbonld  be  at  liberty  to  take  out  execution  for  the 
son  speeified,  together  with  all  costs  incurred  for  or 
by  reason  of  the  non-payment  of  the  annuity :" 
Beld,  that  he  was  not  aotborised  nnder  this  clause 
to  take  out  execution  for  the  coats  of  the  action. 
Delmu  V.  MMt,  S  Chit.  425. 

On  tbe  defeasance  of  a  warrant  of  attorney  being 
to  aeeore  the  payment  ofa  certain  sum  "  on  demand  ": 
Held,  that  it  moat  be  shewn,  that  an  actual  demand 
htt  been  made :  tlie  attorney  of  tbe  plaintiff  having 
waited  on  tbe  defendant  to  induce  him  to  settle  it 
amicably,  is  not  a  sufficient  demand.  Nicholl  v« 
BrpNi/cy,  5  B.  Mo.  307. 

(C)  Filing. 

The  Clerk  of  the  Warrants  may  refuse  to  file  a 
^arrant  until  the  arrear  of  termage  fees,  due  from 
tbe  attorney  employed  by  the  partiesyhas  been  paid. 
BUuhbun,  dem,;  Broum,  drf,^  1  Law  J.  C.P.  103, 
a.  c.  1  Bing.  <77,  s.  c.  8  B.  Mo.  tS9. 

The  acts  3  Geo.  4,  c.  39,  and  7  Geo.  4,  c.  57, 
i*  33,  relative  to  the  filing  warrants  of  attorney  and 
cognovits,  are  confined  to  cbms  between  tbe  judg- 


ment creditor  end  the  assignees  of  the  defendsnt,  if 
he  become  bankrupt  or  insolvent — according  to  I»Td 
Tenterden,  Mr.  Justice  Bayley,  and  Mr.  Justice 
Littledale. 

But,  according  to  Mr.  Justice  Holroyd,  they  ex- 
tend also  to  cases  between  conflicting  judgment  cre- 
ditors, altboQgh  tbe  defendant  has  not  become  either 
bankrupt  or  insolvent.  Murrit  v.  Mellon,  5  Law  J. 
K.B.  211,  a.  c.  6  B.  &  C.  446. 

(D)  Jodomekt. 

llie  Court  will  not  order  judgment  to  be  entered 
up  on  an  old  warrant  of  attorney  of  more  than 
twenty  years,  unless  the  affidavit  in  support  of  the 
rule  repels  the  presumption  of  payment.  Hulke  v. 
Pickering,  2  B.  &  C.  h55,  s.  c.  4  D.  &  B.  5. 

In  an  affidavit  to  enter  op  judgment  upon  an  old 
warrant  of  attorney  in  term,  it  must  be  stated  that 
the  defendant  was  alive  within  the  term.  Avon.  S 
LawJ.  C.P.  1. 

When  a  warrant  of  attorney  has  been  given  a  great 
number  of  years  ago,  and  nothtne  has  been  done  with 
it,  the  Court  will  examine  the  fact,  and%be  satisfied 
that  it  was  given  for  a  good  consideration,  before 
they  will  give  leave  to  enter  up  judgment  upon  it.  If 
they  have  any  doubt,  they  will  direct  an  issue ;  bat 
if  they  have  not,  and  think  that  itia  a  yerj  question- 
able security,  they  will  not  permit  judgment  to  be 
entered  up  on  it.  Solari  v.  ClemenU,  t  Law  J.  K.B. 
35. 

Judgment  on  a  warrant  of  attorney  may  be  en- 
tered up  in  the  defendant's  absence  out  of  thto  country. 
Pemberton  v.  Brouming, «  Bing.  «04,  s. c9  B.  Mo.  389. 

Tbe  Court  peimitted  judgment  to  be  entered  up 
on  an  old  warrant  of  attorney,  where  the  party  re- 
sided in  New  South  Wales.  HopUy  v.  ThomUm,  t 
D.  &  R.  ly. 

Where  a  judgment  upon  a  warrant  of  attorney  has 
been  revived  by  teirefaeiai,  n  fieri  feciae  sued  out 
upon  tbe  judgment  after  it  has  been  revived,  must 
recite  tbe  teire  faeiat.  Davit  v.  NerUm,  1  Law  J. 
C.P.  33,  s.  c.  1  Bing.  133,  s.  e.  7  B.  Mo.  499. 

Where  a  warrant  of  attorney  atated,  diat  on  de- 
fault of  payment  the  judgment  might  be  entered  up 
"  severally  against  us."  One  of  the  partiea  being 
dead,  it  was  held,  that  the  words  were  sufficiently 
explicit  to  shew  that  judgment  might  be  entered  up 
against  each  party  severally.  Anon,  1  Law  J.  K3* 

Upon  a  warrant  of  attorney  to  confess  judgpnent 
to  two,  the  Court  will,  upon  the  death  of  one,  per- 
mit judgment  to  be  entered  up  by  tbe  survivor. 
Spong  V.  Tuekn,  1  Y.  &  J.  206. 

Entering  up  judgment  by  husband  and  wife  on  a 
warrant  of  attorney,  given  to  the  wife  sole,  cannot 
be  done  without  leave  of  the  Court.  Metcalfe  v. 
Bodty,  3  Law  J.  K.B.  140,  s.  c.  6  D.  &  R.  46. 

On  an  application  to  enter  up  judgment  on  a  war- 
rant of  attorney,  given  by  a  feme  before  marriage,  if 
the  affidavit  in  support  of  tbe  application  be  sworn 
before  the  attorney  in  the  cause,  it  is  irregular ;  and 
it  seems,  that  in  future  the  attorney  in  such  a  case 
will  be  liable  to  tbe  repayment  of  costs.  Fowler  v. 
Tomltnson,  3  Law  J.  C.P.  198. 

Where  a  person  had  been  srrested  for  a  debt  nnder 
20/.,  and  defended  the  action  until  tbe  debt  and  costs 
smounted  to  almost  100/.,  and  then  gave  a  warrant 
of  attorney  for  tbe  debt  and  costs,  under  which  war- 
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rant  of  attorney  judgment  was  entered  opi  and  the 
defendant  was  taken  in  execution :  Held,  that  under 
the  48  Geo.  3,o.  133,  the  defendant  was  not  entitled 
to  bis  discharge,  although  he  had  been  in  prison  for 
a  longer  period  than  iweWe  months,  as  it  did  not 
appear  that  the  warrant  of  attorney  bad  been  im- 
properly obtained,  nor  that  he  was  in  prison  at  the 
time  he  g^ye  the  warrant  of  attorney.  Hobinton  v. 
Sundell,  6  B.  Mo.  287. 

(£)  Waiver  and.Setting  aside. 

A  warrant  of  attorney  is  not  waived  by  a  subse- 
quent assignment  of  goods  for  the  sum  secured  by  the 
same.     Anon,  f  Chit.  4f3. 

A  divorce  d  vuntd  et  thoro  does  not  authorize  a 
feme  covert  to  give  a  warrant  of  attorney.  Fairthiomt 
V.  Blaquire,  6  M.  &  S.  73. 

The  Court  will  not  set  aside  a  judgment  signed 
on  a  warrant  of  attorney,  given  by  a  married  woman 
in  conjunction  with  her  husband  and  others,  unless 
it  appear  that  the  other  defendants  did  not  know  she 
was  married  at  the  time.  Nisbtt  v.  Henlty,  5  Law 
J.  K.B.  167, 

Where  a  term  has  elapsed  after  the  ej|^cation  has 
been  had  on  a  warrant  of  attorney,  the  Court  vrill 
not  set  it  aside,  however  irregular  it  may  have  been. 
Bassett  v.  Hooptr,  1  Law  J.  K.B.  87. 

The  defendant,  being  indebted  to  the  plaintiff, 
gave  him  in  1823  a  bill  of  exchange  for  2500/.,  and 
a  warrant  of  attorney  to  secure  its  payment ;  in  1825, 
by  a  deed,  reciting  that  he  was  indebted  to  the 
plaintiff  in  the  sum  of  5000i.,  be  gave  a  mortgage  to 
secure  that  sum  and  any  future  advances  not  ex- 
ceeding 10,000/.  In  1826,  the  estate  mortgaged 
was  sold  for  3500/.,  and  the  amount  of  the  proceeds 
paid  to  the  plaintiff;  and  afterwards,  in  an  account 
stated  between  the  parties,  the  bill  of  exchange  was 
mentioned  as  an  existing  debt,  and  other  property 
Ifvas  mortgaged  to  the  plaintiff  for  farther  security, 
the  bill  not  being  mentioned  in  the  recital  of  the 
second  mortgage-deed : — the  plaintiff  having  after* 
wards  signed  judgment,  and  issued  execution  on  the 
warrant  of  attorney,  the  Court  refused  to  set  it  aside. 
Stoveld  V.  Eade,  5  Law  J.  C.P.  142,  s.  o.  4  Bing.  154. 

The  Court  will  not  set  aside  a  judgment  on  a  war- 
rant of  attorney,  on  an  affidavit  stating  that  it  was 
given  to  secure  a  debt  arising  out  of  an  usurious 
contract,  if  the  affidavit  be  completely  answered  by 
the  grantee,  nor  will  they  direct  an  issue  to  try  its 
validity.     CoU  v.  Gill,  7  B.  Mo.  353. 

The  Court  will  not  set  aside  a  judgment  on  a  war- 
rant of  attorney,  given  for  an  illegal  consideration, 
where  the  parties  are  tn  part  delicto;  though  the 
plaintiff,  if  left  to  his  action,  could  not  have  supported 
it.     Anon.  4  Law  J.  K.B.  ISO. 

If  a  deed  be  executed  for  the  purpose  of  securing 
a  bond,  as  a  contrivance  to  evade  the  Warrant  of  At- 
torney Act,  3  Geo.  4,  it  is  void  as  against  the  other 
creditors  of  the  obligor,  who  had  become  bankrupt ; 
and  tlie  obligee  having  entered  up  judgment,  in  pur- 
suance of  the  deed,  and  taken  out  execution  without 
assigning  breaches,  and  executing  a  writ  of  inquiry, 
— the  case  was  holden  to  be  within  the  8  and  9  Wi). 
3,  and  the  execution  was  set  aside.  Hurst  v.  Jm- 
nin^M,  5  B.  &  C.  650,  s.  c.  8  D.  &  R.  424. 

The  Court  will  exercise  a  summary  jurisdiction 
over  judgments  obtained  by  warrant  of  attorney, 
where  the  judgment  is  impeached  on  the  ground  of 


fraud,  although  the  party  applying  is  no  psvty  to 
the  judgment.  Harrod  v.  Bmton,  6  Law  J.  K.B. 
270,  s.  c  8  &  &  C.  217,  s.  c.  2  M.  &  R.  130. 


WARRANTY. 

It  seems  there  is  no  rule  of  law  that  the  sdkr  of 
goods  of  a  fixed  and  known  price  for  a  paitieiilar 
purpose,  must  be  understood  to  engage  that  the  ooa- 
modity  sold  was  fit  and  proper  for  the  intoided  ase. 
Therefore,  where  a  declaration  in  assumpsit  alleged, 
that  in  consideration  that  plaintiff  would  hoj  a 
quantity  of  sheathing  copper  at  a  certain  price,  de- 
fendant undertook  that  it  should  be  sound,  SBb^aa- 
tial  and  serviceable  :  Held,  that  this  action  could  boC 
be  supported  in  th^  absence  of  an  expreas  wamat^. 
Gray  v.  Cox,  4  B.  &  C.  108,  s.  c.  6  U.  &  R.  200. 

A  fraudulent  representation,  at  the  tinte  of. the 
sale  of  a  horse,  vitiates  the  contract,  though  it  be  aol 
a  breach  of  the  warranty.  Stewart  v.  Coessett,  1 C 
&  P.  23.  [Bunough] 

A  warranty  of  a  horse  in  these  tarms,  "Tobt 


sold,  a  black  gelding,  five  years  old ;  has  bees 
stantly  driven  in  the  plough,  warranted :"  oolj  i^ 
plies  to  the  soundness  of  the  animaL  Riehardtm  r. 
Brown,  2  Law  J.  C.P.  7,  s.  c.  1  Bing.  344,  f.  && 
B.  Mo.  333. 

Although  a  parson  may  disclaim  against  makiag 
a  warranty  of  a  horse,  yet,  if  he  give  him  a  cbaxaeter 
for  a  particular  quality— as  by  saying,  that  ha  ii 
quiet  in  harness — and  do  it  in  such  a  Bianner  u  ica- 
sonably  to  make  an  impression  on  the  niad  of  Aa 
buyer,  that  he  is  generally  qoiet  in  harness,  he  will 
be  bound  by  that  representation ;  and  if  it  is  not  tna, 
an  action  will  lie  to  recover  baoJi  the  price  of  tfai 
horse*  Sir  Walter  Hart,  ftort*  T.  Lard  Nemy,  1 
Law  J.  K.B.  237. 

The  warranty  of  a  horse  will  be  inferred  fiea  theN 
letters :  "  You  well  remember  that  yoa  repesaalad 
the  horse  as  a  five  year  old,"  &a ;  to  which  the  de- 
fendant answers,  "  The  horse  is  as  I  represented  iL" 
Salman  v.  Ward,  2  C.  &  P.  211.   [Best] 

The  seller  of  two  horses  told  the  bajsr  thstosa 
of  them  had  a  cold,  but  agreed  to  deliver  both  at  tba 
end  of  a  fortnight,  *'  sound  and  free  fron  Uemiak;" 
and  at  the  expiration  of  the  fortnight  the  bonasvm 
delivered,  but  the  one  had  still  a  oongh,  and  tha 
other  a  swelled  leg ;  and  the  seller  brought  an  aetiBa 
to  recover  the  price,  and  a  verdict  was  raond  for  dM 
buyer.  The  Court  refused  to  disturb  it,  or  gnat 
a  new  trial,  as  the  warrantv  applied  not  only  to  tba 
time  of  the  sale,  but  to  the  end  of  the  fortnight 
Liddard  v.  Cain,  3  Law  J.  CP.  246,  s.  c.  2  I&ag. 
183,  s.  c  9  B.  Mo.  356. 

A  temporary  cough  is  not  an  nnsoundneas  in  e 
horse.     SilUtoe  v.  Claridge,  S  Chit  425. 

A  horse  which  has  been  nerved  must  be  deesMd 
unsound.     Beet  v.  Otborne,  1  R.  &  M.  290.  [Beat] 

Not  necessary  to  give  in  evidence  all  the  words 
of  a  warranty  of  a  horse,  if  the  subsUaoeofit  be 
proved.  CoUkerd  v.  Puncheon,  1  Law  J.  K3.  2, 
B.  0.  2  D.  &  R.  10. 

In  an  action  of  a  warranty,  proof  that  the  aninak 
were  affected  with  an  hereditary  disease,  which  was 
incapable  of  di^overy  until  its  (atal  appearaace,  is 
admissible  to  prove  an  uoaoundnesa  exiatiog  in  their 
constitution  at  the  time  of  the  sale,  though  ths 
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ijnnptoms  do  sot  appear  until  two  months  after  sale. 
JoUfY,  BendellylK,  &  M.  137.  [Abbott] 

A  declaration  in  auompsit  statM  generally,  that 
the  defendant  warranted  a  horse  to  be  sound.  It 
was  proved,  that  at  the  sale  a  mark  of  a  kick  on  his 
leg  being  noticed  by  the  plaintiff,  the  defendant 
warranted  him  sonnd  every  where  else,  except  that 
kick  on  his  leg :  Held,  that  this  was  a  qualified,  and 
not  a  general  warranty  as  laid  ;  and  that  a  variance 
was  therefore  made  out  between  the  warranty  laid 
and  that  proved,  so  as  to  nonsuit  the  plaintiff.  Jones 
V.  CowUif,  3  Law  J.  K.B.  363,  s.  c.  4  B.  &  C.  445, 
s.  c  6  D.  &  R.  553. 

In  an  action  of  assumpsit  on  the  warranty  of  a 
horse,  the  declaration  stated,  that,  in  consideration 
that  the  plaintiff  would  purchase  him  of  the  defen- 
dant, at  and  for  a  certain  sum,  to  wit,  the  sum  of 
55f.,  the  defendant  undertook  the  horse  was  sound  ; 
and  it  was  proved  that  the  defendant  said  he  would 
take  65/.  for  the  horse,  but  that  it  was  agreed  that 
be  sboald  return  the  plaintiff  1/.  if  be  did  not  gain 
4^.  or  5/.  by  the  horse  :  Held,  that  this  was  a  ratal 
variance,  the  contract  being  declared  on  as  absolute, 
and  proved  to  be  conditional  only.  Blytke  v.  Bamp- 
(ra,  4  Law  J.  C.P.  157,  s.  c.  3  Bing.  472. 

In  an  action  on  the  case  for  a  breach  of  an  express 
warraa^,  that  a  horse  was  quiet ;  if  the  declaration 
allege  that  the  defendant  well  knew  him  to  be  un- 
quiet, this  is  an  unnecessary  averment,  and  need  not 
be  proved.  Gretham  v.  Pottan,  f  C.  &  P.  540.  [Best] 

In  an  action  on  a  warranty  of  a  horse,  it  it  no 
ground  for  a  new  trial  that  the  defendant  was  taken 
by  surprise  by  the  proof  of  a  particular  kind  of 
ansoondness  of  which  he  had  no  previous  notice. 
AtteHfury  v,  Fairmanor,  1  Law  J.  C.P.  63. 

Where  a  receipt  was  given,  containing  the  war- 
nnty  of  ahorse,  to  the  vendee's  servant,  which  by 
a  fiaodulent  representation  by  the  vendor's  son, 
vas  procured  from  the  servant, — it  waa  holden,  firat, 
that  the  son  having  been  in  his  father's  business, 
bat  never  known  to  have  sold  a  horse  himself,  and 
only  present  at  the  bargain  in  question,  was  not  suf- 
ficient to  prove  him  an  agent,  to  fix  the  father  with 
a  frudolent  act ;  and  lastly,  it  not  being  proved  that 
the  receipt  was  ever  afterwards  in  the  father's  hands, 
the  plaintiff  could  not  give  parol  evidence  of  its 
contents.     Be$t  v.  Oibom,  1  C.  &  P,  ^S«.  [Best] 

Where  a  warranted  horse  proves  unsound,  and 
the  defendant  refuses  to  take  him  back,  the  plaintiff 
is  entitled  to  recover  the  expenses  for  so  long  a  time 
•s  might  reasonably  be  occupied  in  endeavouring  to 
sell  the  horse  to  the  best  advantage.  M'Kemit  v. 
Hancock,  1  R.  &  M.  436.  [Littledale] 


WARREN. 

Grouse  is  not  a  bird  of  warren.  The  Dukt  of 
Dewnuhire  v.  Lodge,  5  Law  J.  K.B.  319,  s.  c.  7  B. 
&  C.  36. 


WASTE. 


(A)  What  constitutes. 

(B)  Injunction  against. 

(C)  Action  of. 


(A)  What  constitutes. 

Equitable  waste  consists  in  cutting  either  timber 
planted  for  ornament  or  shelter,  or  saplings  and 
young  trees,  before  they  are  fit  for  timber.  It  is  not 
equitable  waste,  to  cut  &ees  which  have  not  attained 
their  ftill  growth  and  maturity.  Potte  r.  Potts,  3 
Law  J.  Chanc.  176. 

A  clause  in  a  lease,  that  the  lessor  might  re-enter 
upon  the  lessee's  committing  10/.  waste,  means  a 
waste  producing  an  injury  to  the  reversion.  There- 
fore, where  lessee  pulled  down  buildings  worth  10/. 
and  substituted  others,  it  was  left  for  the  jury  to  say, 
whether  such  waste  had  been  committed  to  the 
amount  of  10/.  Doe  d.  Darlington  v.  Bond,  5  Law  J. 
K.B.  68,  s.  e.  5  B.  &  C.  855,  s.  o.  8  D.  &  R.  783. 

(B)  Injunction  against. 

An  injunction  against  committing  waste  win  not 
be  granted  against  a  mortgagee,  even  though  he 
make  no  affidavit  denying  the  waste,  if  it  appear  by 
the  affidavit  of  the  aetaal  occupier  of  the  land,  that 
the  alleged  vraste  is  not  committed  by  the  mort- 
gagee, or  by  his  authority.  Anon.  1  Law  J.  Cbano. 
119. 

If  a  vendee  under  a  decree,  who  has  not  paid  his 
purchase-money,  enters  and  commits  waste,  the 
Court  will  grant  an  injunction.  Catmajor  v.  Strode, 
1  S.  &  S.  381. 

Bill  will  lie  to  restrain  a  tenant  for  life  (torn 
cutting  down  underwood  of  an  insufficient  growth. 
Brydges  v.  Stephens,  6  Mad.  979. 

An  injunction  to  restrain  a  tenant  for  life,  unim- 
peachable of  waste,  from  cutting  trees  which  have 
not  attained  their  full  growth  and  maturity,  cannot 
be  sustained. 

The  Court  will  not  maintain  an  iniunetion  against 
equitable  waste,  unless  it  be  proved  that  equitable 
waste  either  has  been  committed,  or  is  threatened. 
Potts  V.  Potts,  3  Law  J.  Chanc.  176. 

If  one  act  of  waste  be  established  as  well  in 
equitable  as  in  legal  waste,  the  Court  will  restrain 
the  equitable  waste  generally.  Coffin  v.  Coffin,  6 
Mad.  17. 

Where  equitable  waste  of  one  kind  only  has  been 
done  or  threatened,  the  injunction  is  not  to  be  ex- 
tended to  equitable  vraste  of  other  kinds.  SembU — 
Usual  injunctions,  in  cases  of  equitable  waste,  are 
not  extended  to  trees  which  protect  the  premises 
from  the  effect  of  the  sea.  Coffin  v.  Coffin,  1  Jac.  70. 

An  injunction  to  stay  waste,  will  not  be  granted 
where  it  is  doubtful  whether  the  acts  complained  of 
are  waste ;  the  plaintiff  must  6rst  try  the  question 
of  waste  or  no  waste,  at  law.  Lyon  v*  Wiikiuson, 
1  Law  J.  Chanc.  155. 

The  Court  will  not  gprant  an  injunction  to  stay 
waste,  at  the  instance  df  a  judgment  creditor,  in  a 
suit  by  him  against  the  heir  and  administrator  of 
the  debtor.     Leake  v.  Beckett,  1  Y.  &  J.  339. 

The  defendant  having  appeared,  motion  for  an  in- 
junction in  respect  of  waste,  without  notice,  was 
refused.     Collard  v.  Cooper,  6  Mad.  190. 

Affidavits,  in  support  of  an  injunction  to  stay 
waste,  must  be  filed,  and  the  office-c<^y  produced 
with  the  certificate  of  the  bill.  B£g,  Gen.  9  Price, 
88. 
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WHARFINGER. 
[See  Carriers,  Lien,  ud  Principal  axd  Acmt.J 


WILL. 


[See  Devise,  Election,  Leoacy,  and  Powei.] 

(A)  Validity. 
(a)  lu  general, 

(6)  Teatator't  eaptuity, 
(c)  AtteUatiott. 

(B)  Probate. 
(«)  Gratitiug. 
(6)  lUealUng* 

(C)  Proof. 

(a)  In  general, 

(6)  In  the  EecUitoMtieal  Covrt. 

(D)  Revocation. 

(E)  Revival  and  Repdblicatioh. 

(F)  Codicils. 

(G)  Construction. 
(H)  Costs. 


(A)  Vaudity. 

(a)  IngmermL 

A  will  made  by  a  domictl  maj  be  ralid  hat, 
thoogb  it  does  not  strictly  conform  to  the  lav  of  tbe 
foreign  empire.  Cutlitig  r.  TharittOH,  i  AJd.  19. 
Bnt  the  Courts  in  England,  on  appeal  fron  (be 
Lords  Ordinary  of  Scotland,  as  to  the  ralidit/of  i 
will  made  by  a  domicil  of  Scotland,  will  bagorerwd 
by  the  law  of  Scotland,  though  it  differ  fn»  their 
own  opinion.     Hare  r.  Natmyth,  9  Add.  tb,^ 

Qtusre — Whether  these  words,  ••  listen  til  of  yw 
what  I,  Elizabeth  Jones,  do  say,"  &c  are  nfidiat 
"  rvgatw  testium"  within  the  Statute  of  Fraodi.  U 
Mann  v.  BonwU,  1  Add.  394. 

A  will,  drawn  by  an  illiterate  person,  ifdiijT 
attested,  is  not  invalid.  Carletou  ▼.  Grifin,  t  Ken. 
«81,s.c.  1  Burr.  549. 

An  instrument,  though  not  signed  or  dated.  bcU 
to  be  a  valid  wiU.  Fritwell  ▼.  Moore,  3  Pbfll.  ^3* 
An  instrument  written  with  ink  of  differot 
oolours,  merely  disposing  of  part  of  the  testator's 
property,  not  signed,  nor  dated,  torn  at  the  boOan 
in  an  uneven  manner,  and  left  in  an  open  dratrer, 
caiinot  be  considered  as  a  valid  win.  BavUf.  ^tft 
3  Phill.  504. 

Although  a  will  has  not  bee«i  executed,  yet  it  wtj 
in  some  cases  be  pronounced  for ;  tbersfora  when  i 
testator  delayed  the  execution  of  it  for  two  mootfa^ 
after  it  bad  been  fairly  copied  for  execntioa,  otf^J 
from  his  usual  Habits  of  procrastinstion,  it  vai 
deemed  sufficient  to  rebut  tbe  ordinary  presnmptioi 
of  abandonment,  created  by  delay.  WerbgrtM  u 
Burrows,  1  Add.  383. 

A  devise  of  a  copyhold,  surrendered,  &e.,sigBed 
only  by  the  testator,  is  sufficient  Fenoula  t.  Po- 
mvaiit,  ?  Ken.  109,  Cbanc. 

Land  may  be  devised  by  will  to  be  charged  wid 
legacies,  or  to  trustees,  to  pay  such  sums  of  mosej 
ss  the  testator  may  direct ;  and  such  legacies  oaf 
be  granted,  or  directions  given,  in  any  writing  exe- 
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cuted  before  Iwo  witoesMt,  or  withoat  witvesset. 
Where  tbe  land  is  already  vef  ted,  eren  the  witneases 
to  Uie  will  roaj  lake  m  legatees  to  the  whole  value 
of  the  laod,  but  not  one  particle  of  the  land  can  be 
devised  but  bj  a  will  in  tbe  presence  of  tluee  wit- 
nesses.   Craufurd  r.  CoutU,  f  Bligb,  680. 

Several  instrumeDts  giving  distinct  difieront 
tmoQots  to  tbe  same  persona,  were  holden  valid. 
OUlufk  V.  Alexander,  S  Law  J.  Cbsnc.  5i,  s.  c  « 
8.  &  S,  146. 

Absiird  and  irratiopal  ezpressions  are  notsuflicient 
to  avoid  a  will  on  the  ground  of  uncertainty.  Motou 
V.  tUbhuoa,  g  S.  &  S.  295. 

Nothing  added  to  a  will  after  the  testator's  death 
tan  be  established,  even  though  it  be  clearly  prov^ 
to  have  been  the  testator's  intention  to  have  given 

*  l^cy,  if  not  reduced  into  writing  in  the  lifetime 
of  tbe  tssUtor.    Nathan  ▼.  Mora,  3  Pbill.  629. 

A  will  may  appoint  one  executor  for  general  pur- 
poses, and  another  for  particular  purposes.  Lynck 
t.BeU«ir,3Phill.  424. 

Is  order  to  make  a  will  fraudulent  and  void  as 
against  creditors,  under  the  statute  {S  W.  &  Bd. 
c.  14,  8. 2  and  $Y  thfit^  PU^t  be  a  debt  existing  at 
the  time  of  tbe  aeatb  of  the  testator.  Morrant  ?• 
Gea^A,  6  Law  J.  K.B.  14,  s.  c.  7  B.  &  C.  206,  s.  c 
lM.£cR.41. 

If  a  mariner  gives  a  will  as  a  security  for  a  debt, 
i(  will  be  set  aside.  Zacharias  ▼.  CoUis,  S  Pbill.  190. 

Testamentary  papers  which  are  conditional  hi 
(l>eir  tenns,  may  be  cstablisbed  by  subsequent  re- 
cognitions.   Strsuft  V.  Schmidt,  5  Phill.  209. 

(b)  Teitator't  Capuelly, 

A  nanied  woman  baa  no  title  to  make  a  will :  if 
•be  claims  the  right,  she  must  at  least  shew  by  what 
power  sbe  baa  gained  it,  because  such  right  is  eoB- 
tnry  to  tbe  general  law  of  tbe  IumI*  TempU  Vt 
Welker,  3  Pbill.  S94. 

The  rales  as  to  the  question  of  the  eapaoity  of  a 
testator,  apply  less  strictly  to  cases  of  delirium,  than 
to  those  of  insanity :— where  the  endence  in  proof 
of  the  alleged  incapacity  was  very  equivooal,  and 
tbe  disposition  proper  without  any  ground  of  impu- 
tation on  the  conduct  of  the  ezeoutor, — tbe  Court 
pronoonced  in  favour  of  it.  Bn^en  v.  Brown,  t 
Add.  441. 

Partial  insanity  is  good  in  defesfesnce  of  a  will, 
ibvnded  immediately  (so  to  be  presumed)  in  or  upon 
nch  partial  insanity.  If  A,  then,  make  a  wiU, 
plainjy  inofficions,  in  respect  to  B,  and  is  proved,  at 
the  time  of  making  it,  to  have  been  unoer  a  mor- 
bid delusion  as  to  the  character  an4  conduct  of  B, 
tbe  Court  of  Probate  will  relieve  against,  by  pro- 
poonsing  this  will  to  be  invalid,  and  holding  A  to 
bare  died  intestate,  in  law ;  how  ssfie  soi-rer,  in 
other  particulars,  or  even  generally,  A«  ftt  tbe  time 
in  question,  of  making  the  will,  may  be  prered  to 
bate  been.     Dew  v.  Chrk,  S  Add.  79. 

Meaning  of  the  expre»ion  "  partial  insanity," 
^«B  V.  C(arJlc.  6  Law  J.  Chanc.  186. 

On  a  widow's  impeaching  the  validity  of  her 
testator'B  will,  on  the  ground  that  he  was  incapable 
of  making  one,  being  insensible  at  that  time,  the 
Executors  under  the  will  proved  by  the  surgeon  who 
attended  him,  that  bis  capacity  was  good,  snd  that 
the  latter  even  recommended  the  deceased  to  make 

•  will,  and  settle  his  affainu    To  oontrorert  this 

DiQcar,  1629—1828. 


sutemmt,  the  widow  called  tbe  fobioribing  wit- 
nesses to  the  inatrument,  who  swore  that  he  was  in 
a  state  of  total  insensibility ;  but  tbe  Court,  giving 
more  4^redit  to  tbe  testimony  of  the  first  witness 
than  to  tbe  two  last,  pronounced  tbe  wiU  to  be  valid* 
Landott  v«  Neltlashipt  2  Add.  245. 

(c)  Attestation* 

To  oonstitute  a  good  attestation  of  a  will  of  lauds, 
it  is  not  necessary  that  tbe  testator  should  scluany* 
tee  the  witnesses  sign  tbe  attestations ;  it  is  sofii- 
cient  if  he  were  in  such  a  situation  that  be  aaight 
see  them  attest  bis  wiU. 

If,  on  the  evidence,  it  appeartbat  the  testator  was 
too  weak  to  get  out  of  bed,  and  at  be  doubtAil  whe- 
ther tbe  attestation  wss  signed  in  tbe  same  room  is 
which  he  was,  or  in  the  next  room,  the  door  i>eing 
open ;  it  will  be  for  tfae  jury  to  say,  whedier  the 
will  was  attested  either  in  the  same  room,  or  in  such 
a  part  of  the  next  room  that  tbe  tesutor  might  see 
them  sign  tbe  atteatation  :  in  either  of  those  cases 
the  attestation  is  good.  But  if  tbe  jury  should 
think  that  tbe  attestation  was  signed  by  the  wit- 
nesses at  a  part  of  the  next  room  where  the  testator 
could  not  see  them,  that  is  not  a  good  attestation, 
notwithstanding  the  door  between  tbe  two  rooms 
was  open,  and  the  testator  might  bear  what  the 
witnesses  said  in  the  next  room,  if  they  spoke  ia 
the  ovdinary  tone  of  voioe.  Todd  v.  £«r/  rf  Win- 
cheisea,  2  C.  &  P.  488,  s.  o.  1  M.  &  M.  12.  [Abbott] 
A  testameatary  paper  beariug  an  attestation 
dause,  to  which  no  subscribing  witneeaee  appear, 
is  not  invalid  on  that  grovnd,  if  it  be  perfect  in 
other  respects.    Daker  w,  Gaf,  2  Add.  42. 

Where  a  testamentary  paper  contained  an  attes- 
tataen  clause  without  witnesses,  but  was  sealed  op, 
—the  Court  bold  it  sufficient,  beoausethe  sealing  up 
shewed  that  the  testator  did  not  mean  the  paper  to 
be  witnessed.    Buckle  v.  Buekle,  S  Phill.  9tS. 

(B)  Probate. 
(a)  Granting,' 

A  Court  of  Probate,  in  deciding  whit  iastruneats 
the  testator  meant  to  operate  as,  and  compose  his 
will,  draws  its  eonelnston  from  sll  the  eiroumsunoes 
of  the  case.     Greenough  v.  Merttti,  2  Add.  SS9. 

The  death  of  a  tesutor  before  he  could  prepare 
his  will,  is  a  sufficient  ground  to  authorise  the  Eccle- 
sissdoal  Court  to  grant  probate  of  unfinished  in- 
structions.    Mutto  y.  Sntetiffe,  S  Pbill.  104. 

Instruotioos  for  a  will,  will  be  pronounced  for,  if 
it  appears  the  teststor  was  prevented  from  execut- 
ing the  will  by  the  set  of  God,  Allen  v.  Manning, 
2  Add.  490. 

Where  testamentary  papers  are  headed  *'  Instruc- 
tions for  a  will,"  and  indorsed,  bowofsr  imperfect 
they  msy  be  in  tbessselves,  yet  if  prsved  to  have 
been  signed  by  the  deceased  (even  many  years 
before  'death,)  with  an  intention  to  render  them 
operative,  jnro  tanta,  in  the  event  of  her  dying 
without  any  fwr^er  aet  done,  they  ^re  entitled  to 
probate.     PappU  v.  Cunieon,  1  Add.  577, 

Tbe  Court  will  not  permit  intricate  and  incom- 
plete papers  to  probate,  where  the  sudden  death  of 
an  alleged  testator  pr6vents  their  completion  as  a 
will;  therefore,  it  most  be  shewn  that  they  were  in 
progress  towards  completion  at  that  time,  so  as  to 
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wtmnt  ta  laliniiiee,  tint  the  tetutor  wis  pNrented 
from  completiiig  them  bv  that  ereiit  alooe.  War- 
burton  r,  Burromt,  1  Add.  389. 

The  omiasion  by  s  aolicitor,  through  inadvertence, 
to  insert  a  bequest  of  reaidoe  in  a  teatamentarj  dis- 
position, will  preclude  it  from  being  admitted  to 
probate.     RoefuU  ▼.  Youde,  3  Pbill.  141. 

Probate  granted  of  inatnictiona,  for  a  codicil  given 
to  a  third  person,  who  was  to  transmit  them  to  a 
solicitor.     Uwii  r.  Lewu,  5  Phill.  109. 

If  the  intention  to  appoint  an  execntor  according 
to  the  tenor  b^  clear,  he  ia  entitled  to  be  joined  in 
the  probate  with  an  executor  expressly  appointed. 
Grant  r.  Lulit,  3  PhiU.  116. 

Before  the  probate  of  a  fictitions  will  has  been 
deemed  ansTailable,  the  next  of  kin  cannot  claim. 
Bennett  ▼.  Cradock,  1  Ken.  131. 

The  Prerogative  Court  of  Canterbarj  will  not 
receive  a  responsive  allegation  to  a  eondidit  sug- 
gesting the  will  of  sn  Englishman  to  be  unsupport- 
able  by  the  laws  of  a  foreign  country,  where  it  was 
made,  and  where  he  died,  be  being,  as  it  alleged,  a 
domieiUd  mkabitaut,  as  a  ground  rar  the  Court  not 
to  grant  probate  thereof.  Curling  r.  Themtan,  t 
Add.  6. 

If  there  be  alteimtiona  in  a  will,  probate  will  not 
be  granted  in  the  common  form.  In  the  goods  of 
Rolls,  t  Add.  316. 

Where  probate,  in  common  form,  is  sought  to  be 
bad  of  a  testamentary  paper,  which  the  Court  is 
convinced  could  never  be  established,  by  proof  in 
solemn  form,  as  a  will,  the  Court  may  feel  itself 
bound  to  withhold  probate,  in  common  form  of  that 
testsmentary  paper,  even  though  this  be  assented  to 
b^  the  only  party  or  parties  who  have  any  apparent 
either  right  or  interest  to  contest  it.  At  all  events, 
under  circumstances,  it  will  lequirs  aM>ra  stringent 
proof  that  the  partjr  or  parties  so  assenting,  are 
conusant  of  the  full  import  of  their  act,  than  is  fur- 
nished by  the  mere  exhibiting  of  a  formal  "  proxy 
of  consent,"  executed  by,  such  party  or  parties.  In 
the  foods  of  John  Toeher,  Esq.,  3  Add.  16. 

Where  an  allegation,  propounding  a  teatamentary 
paper,  did  not  plead  facta  of  a  nature  to  satisfy  the 
Court,  that  if  they  were  proved,  they  could  shew 
the  testator's  capacity  equal  to  the  act ;  it  was  re- 
jected.    MoHtefe'wre  v.  MantefeiBret  t  Add.  354. 

If  there  be  no  pereon  before  the  Court  who  has 
an  interest  in  supporting  the  document  propounded, 
— the  Court  will  not  proceed  until  all  the  parties 
interested  be  called  before  the  Court,  either  by 
notice  or  by  formal  process.  RedmiU  v.  RedmilL  3 
PhiU.  410. 

(6)  ReealUng. 

A  codidl  with  various  interiineatioiMi  and  erasores, 
not  dated,  signed,  nor  concluded,  was  deemed  in- 
operative,  and  probate  recalled  after  a  lapae  of  thir- 
teen years.     Fmtieane  v.  Gajifere,  3  PhilL  405. 

Residuary  elause  not  being  co-extensive  with  the 
heads  and  instructions  given  for  the  will,  is  a  ground 
for  recalling  probate.  Fawsett  v.  Jonei,  3  Pbill.  434. 

Where  probate  had  been  granted  of  instructions 
for  a  will,— the  Court,  after  the  lapae  of  eight 
^eais,  reluctantly  granted  a  rule  to  shew  cause  why 
It  ahould  not  be  revoked,  on  the  ground  that  the  de- 
ceased was  delirious  at  the  time  tber  were  given. 
Evnns  v.  Knight,  3  Phill.  413. 


(C)  PftOOF. 
(e)  In  gemeroU 

Where  the  subscribing  witnesses  were  aeditni 
of  the  testator,  their  debts  having  been  ptid,  thtj 
were  admitted  to  prove  the  will.  WyMHum  v. 
Chetwynd,  9  Ken.  ISl,  s.  c.  1  Ban.  414,  l  e. 
Blac  95. 

Legatees  cannot  be  witnesses  to  prove  i  vilL 
Tueker  v.  Saver,  1  M'Clel.  435,  s.clSPriee,607. 

In  establishing  a  will,  the  attesUtioa  of  ill  thi 
witnesses  must  be  proved  if  they  are  ihroed  or  diad, 
end  the  proof  must  be  positive ;  bat  ia  pconi; 
a  will,  for  aome  purposes,  it  is  saffidest  to  tMn 
what  will  satisfy  the  Court  Wood  v.  Stent,  8  Frin, 
613. 

A  frill  more  than  thirty  yean  old  mtrbeni^, 
ootwitbatandingposaessionhaanot  folloired,bNsnM; 
until  it  has  been  stated  to  the  Coart,  the  jodgecuMt 
know  what  the  vrill  directa.  Dot  d.  ueyii.  fn- 
stRf  ftant,  «  C.  &  P.  440.  [Borrow] 

Where  a  will,  thirty  yean  old,  is  bnraglit  fioi 
the  Ecclesiastical  Court,  the  men  fict,  prorvd  br 
the  party  againat  whom  the  will  is  pndwd,  tbit 
one  of  the  attesting  witnesses  is  liriag,  im  lot 
render  it  necessary  for  the  party  prodoetBg  tbt  vil 
to  call  that  witneas,  although  the  testator  hiiiot 
been  dead  thirty  years.  Doe  d.  OUmU  r,  WttBn, 
6  Law  J.  K.B.  «86,  s.  e.  8  B.&C.  fS,s.e.SCfc 
P.40f. 

Doctrine  of  presumption  as  to  the  stlastitMS  d 
wills  in  the  presence  of  the  testator.  Eeri  ^  Vs- 
cheUea  v.  Wauehope,  5  Law  J.  Chano.  167,  adm 
Todd  V.  Earl  of  WincheUea,  ante. 

If  witnesses  prove  the  attestation  of  the  ^.^ 
no  question  be  asked  as  to  the  tesutor'iwit]r|i^ 
cause  will  be  adjourned,  with  liberty  to  ezUhita 
interrogatory  as  to  the  sanity.  Abressi  r*  Wieift 
1  Russ.  5it6. 

In  a  suh  to  establish  n  will,  and  for  the  Mur 
tretionof  real  and  penonal  assets,— if  tfaebeirK 
law  of  the  tesUtor  be  abroad,  it  seems,  the  Co«t 
does  not,  ss  in  other  cases,  declare  the  «i!l  ve8 
proved,  or  establish  the  aame,  but  mrrely  dincti 
the  trusts  of  the  will  to  be  carried  iato  eneiOA 
Thcmfson  v,  Topham,  1  Y.  Ac  J.  556. 

(6)  In  the  Kecieeiastieal  Court. 

It  is  not  necessary  that  a  will  sppoistisg  tetf- 
mentary  guardians  should  be  proved  in  this  coat 
GUliat  V.  GUliat,  3  Phill.  ft2. 

A  will  made  by  a  naval  officer  in  faroor  of  u 
agent,  on  the  advance  of  money,  requires  ray**'*^ 
proof  of  the  aatmat  testandi,  and  it  wiD  ^JJ]Jr 
if  executed  as  a  mere  security  for  debt.  Zeaerm 
V.  Cdlis,  3  PhiU.  176.  . 

A  nuncupative  will  requires  to  be  proved  ly  •"* 
dence  much  more  strict  and  stringent  thasthaoi 

an  alleged  unwritten  will.     Le  Man9  v.  B«a». 
Add.  389,  _^ 

Where  a  will  has  nothing  doubtfol  whKWspj?" 
on  the  fooe  of  it,  suggesting  itself  the  P^Jj^'J 
of  some  cssual  error,  to  account  for  this,  in  the  W 
of  the  will ;  extrinsic  evidence  to  tlietesttwrhtwjB 
meant  other  than  the  will  expresses,  isiasdniiiaw» 
for  the  Court,  after,  and  notwiihstanding  aid»  ««* 
dence,  would  still  be  bound  to  proB«uicef«i» 
will  in  its  actual  state. 
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Bat  tbtre  being  some  absurdity,  or  ambiguity,  on 
tba  face  of  the  will ;  probably  owing,  and  lo,  pro- 
bably to  be  ascribed  to  some  casual  error  in  tbe 
body  of  tbe  will ;  the  iact  of  some  casual  error  in 
tbe  body  of  the  will  may  then  be  pleaded,  in  order 
to  its  being  prored  by  extrinaic  evidenoe.  And  in 
tbe  event  of  such  evidence  being  satisfactory,  both 
to  the  fact  of  some  casual  error,  and  to  the  error 
suggested  being,  precisely,  that  error ;  the  Court  is 
booflid  to  pronounce  for  the  will,  not  in  ita  actual 
state,  but  with  that  error  first  reformed  or  corrected, 
in  manner  suggested. 

An  allegation,  pleading  the  casual  omission,  by 
the  testator,  in  his  will,  of  a  legacy  of  5000/.  to  a 
nephew,  admitted  to  proof  on  this  principle.  Ba/jfl* 
dm  T.  BayUan,  3  Add.  $3t. 

A  dies,  leaving  a  will  and  codicil,  whereby  he 
appoints  B  residuary  legatee  for  life ;  two  other 
codicils  (so  styled),  propounded  by  the  executors, 
end  opposed  on  tbe  part  of  C,  one  of  the  contingent 
residuary  legatees,  substituted  in  the  will,  and  a 
legatee  in  the  (firat)  codicil.  Part  of  an  allegation, 
setting  op  that  B  had  no  interest,  in  consequence  of 
A's  property  being  insuificient  to  pay  the  legacies 
bequeathed  in  his  will  and  (first)  codicil,  (in  order, 
this,  to  make  out  B's  competence  aa  a  witness  against 
the  second  and  third  codicils,  so  styled),  admitted 
to  proof.  But  the  Court  said,  that,  howsoever  proved, 
it  would  pay  little  respect  to  B's  evidence;  unless 
she  also  quslified  as  a  witness,  in  the  usual  mode, 
by  relessing ;  which  she,  B,  could  have  no  difficulty 
in  doing,  if  in  effect,  she  had  no  interest.  Bym€ 
v.i)a/te//,5Add.61. 

An  allegation  pleaded  that  a  testator,  in  executing 
osrtaia  papers  [marked  A]   as  and  for  his  will, 

{|sneh  papers  consisting  of  33  sheets,  pumbered 
mm  1  to  19,  and  from  21  to  34]  verily  believed  a 
paper  [marked  B]  itself,  or  a  transcript  or  copy 
thereof,  to  be  in  itt  place  [as  tbe  20th  (missing) 
sheet,  supplied  from  the  draft  will,]  in  and  among 
soeh  papers;  and  that  if  a  transcript  or  copy  of  B 
were  not  in  its  place,  in  and  among  papers  A,  when 
so  executed  by  the  tesutor,  its  omission  wss  purely 
bj  mistake  or  accident ;  or,  lastly,  that  if  a  copy  or 
tnuoscript  of  B  were  in  its  place,  in  and  among 

tipers  A,  when  executed  by  the  testator,  aa  and  for 
is  will,  it  had  since  been  detached  from  the  same, 
(and  lost  or  mialaid)  unknown  to,  and  contrary  to 
the  meaning  and  intention  of  the  testator ;  for  that 
the  testator  meant  and  intended  to  give,  will,  bo« 
qoeath,  Uc,  in  all  things,  as  in  papers  A  and  B 
(piopoonded  as  together  containing  his  will)  together 
eoatained.  Tbe  Court  deemed  this  allegation  proved, 
ponooneed  for  papers  A  and  B,  (B  inserted  as,  or 
m  supply  of,  the  30th  sheet  of  A,)  aa  together  con- 
taining the  will  of  the  testator— on  what  principles, 
vide  ease  of  Baytdon  v.  Buyldon.  Travers  v.  MUUr^ 
3Add.  tS6. 

Although  the^next  of  kin  has  acquiesced  in  pro- 
bate, taken  in  the  cosomon  form,  and  has  even  re- 
ceived a  legacy  due  to  him,  under  the  will,  still  he 
is  at  liberty  to  dispute  such  probate,  and  put  the 
executors  thereqf  on  proof,  psr  ie$ut,  of  that  identical 
will*  upon  his  brioginff  in  the  legacy  so  received. 
&Ut.  ArmUroHg,  1  Add.  365. 

When  tbe  probate  of  a  will  once  taken,  ia  called 
ia  by  the  next  of  kin,  though  in  the  common  form, 
and  he  puts  the  executor  on  proof,  per  tniet,  of  his 


will,  he  does  it  at  his  psrU  as  to  costs.    BeU  v. 
ArmOrcng,  1  Add.  365. 

Before  a  next  of  kin,  who  has  received  a  legacy 
under  a  will  of  which  probate  has  been  obtained, 
can  be  permitted  to  put  the  executor  on  proof  p«r 
t€9U»  of  that  will,  he  must  bring  in  suoh  legacy  to 
the  registry  of  ths  Court.  Cw9  v.  fipenesr,  cited  1  ' 
Add.  374. 

A  person  benefited  by  a  former  will,  will  not  be 
allowed  to  put  an  executor  on  proof  of  an  esisting 
will,  unless  such  former  will  be  produced.  Tliompton 
v.  Waldram,  3  PhilL  584. 

A,  as  executor  of  B,  cited  to  bring  in  the  pro* 
bate,  taken  in  common  form,  of  her  will,  seven 
years  before,  by  A ;  and  to  prove  the  will,  per  ttttug 
at  the  instance  of  C,  as  the  representative  of  D,  the 
mother,  the  sole  next  of  kin  of  B. 

A,  who  appeared  under  protest,  dismissed  with 
costs ;  the  Court  holding,  that  it  was  only  competent 
to  C  to  do,  in  the  premises,  what  D,  if  living,  could 
have  done ;  that  D,  if  living,  could  not  have  cited 
A,  in  effect,  as  cited  by  C  finally,  that  the  grounda 
suggested,  in  objection  to  the  protest,  [being  the 
same  meant,  in  the  end,  to  be  relied  on,  in  opposi- 
tion to  the  will,]  were  unavailing  in  objection  to  the 
proteat,  [and  would  in  the  end,  be  equally  so,  in 
opposition  to  the  will].  Braham  v.  Burckeil,  3 
Add.  243. 

(D)  Rkvocation. 

[See  Sparrow  v.  HardeattU,  1  Ken.  67 — antt,  Ad- 
VOWSON,  and  Grantley  ▼.  Garthtoaite,  2  Ruas.  90.] 

Marriage  and  issue  are  a  presumptive  revocstion 
of  a  will,  but  sucb^  will  is  established  by  a  codicil 
republishing  it.     Gibbeni  ▼.  Crofi,  1  Add.  455. 

Questions  of  revocation  of  awiU  are  all,  to  a  cer- 
tain extent,  queations  of  intention ;  therefore  testa- 
mentary instruments  (regularly  executed)  are  hardly 
to  be  deemed  revoked  by  mere  inference  and  impli- 
cation, under  any  circumstances ;  but  oertsinly  not 
under  circumstances  tending  to  shew  that  the  tes- 
tator's intention  was  not  to  revoke  them.  Upon  this 
principle,  where  A,  by  a  sixth  codicil  to  his  will, 
"  oonnrmed  and  republished  "  bis  said  will,  and  tbe 
several  codicils  thereto  ( specify ing  two,  by  their 
dates,  and  omitting  any  mention  of,  or  reference  or 
allusion  to,  either  of  the  other  three.)  The  Court 
held,  that  this  did  not  amount  to  a  revocation  of 
either  of  the  other  three*  Smith  y.  Cunningham,  1 
Add.  448. 

On  the  question,  whether,  on  setting  sside  a  deed 
of  conveyance  on  a  clear  manifest  fraud,  a  wUl,  pre- 
vioualy  made  to  the  grantee  under  the  deed,  has 
been  revoked  by  it,  and  is  rendered  again  valid  by 
annihilating  the  deed :  Held,  that  any  deed  shewing 
an  intent  to  make  a  different  disposition,  is  a  revo- 
cation of  a  will,  and  that,  in  the  present  case,  the 
whole  being  one  transaction  between  tbe  same 
parties,  the  Court  would  not  set  op  the  will.  Hick 
y.  Mors,  2  Ken.  117,  Chano.,  s.  c.  Ambl.  215. 

Where  a  lease  has  been  renewed,  the  question, 
whether  it  amounts  to  a  revocation  of  a  previous 
will,  depends  on  the  intention  apparent  in  the  will. 
CoUgrav  v.  MeaAy.  6  Mad.  72. 

A  aubsequent  conveyance  of  property  devised  is, 
in  law,  the  revocation  of  a  devise.  Dm  d.  SmUh  y. 
Smith,  6  Law  J.  K.B.  64. 

A  fine  passed  after  the  making  of  a  will  is,  in  law. 
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a  reTOcatioB  of  tho  will,  Hto  fHiiterer  is  patted  by 
the  Bnc.  Denn  d.  BulkeUy  ▼.  Wil/mrd*  4  Lew 
J.  K.B.  t95i  a.  c.  8  D.  ft  R.  649 :  S.  P.  Parker  r, 
Bi$aie,  8  1\iunt  699. 

Br  deed  of  tbe  4th  of  NoTember  1800,  (being  the 
MUlMMnt  roede  on  the  merria|«e  of  A  and  B,)  the 
intended  wife  B,  in  ezeroise  of  a  general  power  of 
appointment  vested  in  her  by  a  previous  deed  of  tbe 
4«b  of  Maj  1799,  appowled  ceruin  freehold  hooses 
to  tbe  nee  of  tmstecv,  during  tlie  joint  lives  of  ber* 
self  and  her  husband,  for  her  separate  use,  with  r^- 
mainder,  in  the  event  of  her  dying  in  the  lifetime  of 
berbuaband  (which  happened),  assbe  shonld  appoint 
by  will,  attested  by  three  witnesses,  with  limitations 
over.  Shortly  aAer  Iier  marriage,  B,  by  will  duly 
Btieated  by  tbroe  witnesses,  devised  the  houses  to 
her  husband  in  fee;  afterwards,  in  1611,  she  and 
ber  husband  eieeuted  a  deed,  attested  by  two  wit- 
nesses, by  whieb,  aHer  reciting  tbe  indenture  of  the 
4ih  May'  1799,  but  not  mentioning  tbe  marriage^ 
•ettleasent,  B,  in  eiercise  of  the  power  given  berby 
tbe  deed  of  1799,  and  of  aU  otber  dowers,  &e.  ap* 
pointsd  tbe  mtniusges  to  the  use  of  her  husband  Air 
life,  relnainder  to  the  use  of  herself  for  lifb,  remain- 
der to  tbe  one  of  tbe  children  of  the  marriage,  as  she 
should  appoint ;  and,  in  default  of  appointment,  to 
all  the  children  equally,  in  tail,  with  remainder  to 
her  husband  in  fee :  Held,  that  the  deed  of  181 1  did 
not  operate  as  a  revooation  of  the  previous  will. 
Kiitk-rk  V.  Woml,  1  Russ.  564. 

A  will  of  real  estate  is  revoked  by  a  conveyance 
to  trustees,  upon  trust  to  sell  and  pay  debts,  and, 
until  the  sale,  to  par  an  annuity  to  the  separate  use 
of  the  grantor's  wife,  which  annuity  was  not  pre- 
viously a  charge  upon  the  property.  Hodgu  ▼. 
VtrHH,  6  Law  J.  Cfasne.  St. 

A  will  had  been  duly  executed,  devising  a  real 
estate;  subsequently,  the  testatrix,  by  a  deed  en- 
rolled under  the  Mortmain  Act,  appropriated  tbe 
•state  before  devised  to  charitable  uses,  and  executed 
a  codicil  to  bo  taken  as  part  of  her  will.  The  testa- 
trix died  before  the  expiration  of  the  twelve  months 
limited  by  the  statute ;  the  deed  consequently  be- 
came inoperative^  and  was  held  to  be  no  revocatibn 
of  the  devise  of  the  real  epttte.  MttUhtws  v.  Ve%tahUi, 
tLawJ,C.P.If4,s,r.«Bfag.lS6,s.c.9B.Mo.«86. 

J  H»  seised,  amongst  other  estates,  of  certain 
couybold  premises,  by  wilt  devised  til  that  his  copy^ 
bora  premiies,  &o.  to  the  use  of  trunees,  in  trust 
for  his  wife  during  her  life  or  widowhood,  or  so 
long  as  she  should  reside  upon  the  premises ;  and  in 
either  of  those  evetits,  to  the  same  trustees  in  trust 
to  follow  tits  disposition  of  the  residue  of  bis  real 
estutesi  tegard  being  had  to  tbe  nature  of  the  copy- 
bold  tenure;  ho  devised  to  tbe  same  trustees  a 
fWehold  esttte,  obarged  with  an  annuity  to  his 
(lnu|rhtsr  fi>r  lifo,  after  her  death  to  tbb  use  of  her 
eh  Huron,  sud  in  default  of  such  issue,  to  follow  the 
tlinpiNiilion  of  the  residue  of  his  real  estates;  and 
(\irtlior  dsvlsed'to  the  same  truatees certain  freehold 
premlseSt  and  all  the  residue  of  his  real  estates,  in 
inmi  for  his  son,  charged  with  an  aiitiuity  to  bis 
wifb.  rsmaindsr  in  tail  male  to  the  issue  of  his  son ; 
on  (Nilure  of  luch  issue,  a  further  annuity  being 
Ihsrsupon  )myabla  to  bis  wifo,  to  the  use  of  bis 
rindion  for  life,  rtmtinder  to  the  sons  of  bis  grand- 
liil  male  \  and  on  fbiluro  of  suob  issue,  to  tbe 
^^  aoni  of  bis  dang btn^  in  tail  male,  remain- 


der tb  his  right  heirs :  be  boqoeslbed  to  bis  vilt 
certain  penonal  property  absolutely,  isd  Is  t^ 
same  trustees  all  the  personal  property  in  nd  spot 
the  copyhold  premises  in  trust  for  his  wife,  dtniig 
such  time  ss  she  should  be  entitled  to  the  oifyhoU 
premises,  snd  on  the  determination  of  ber  cBtite 
therein,  for  the  devisee  of  the  residuary  nsl  ante; 
and  to  his  son  sll  tho  residue  of  his  property.  Tte 
testator,  by  his  first  codicil,  loforring  to  hit  will,  mi 
reciting  the  death  of  his  son,  devised  to  tbekoAnd 
of  hisdsoghter,  after  her  death,  the  freebeM  ertit» 
devised  by  his  will  to  her ;  charged  bis  rmdanj 
real  estates  with  n  furtber  sonviiv  to  his  wife,  orer 
sad  above  those  already  limited  thereoat  fix  kr 
benefit  (  bequeatfaed  two  further  annaides  to  Ui 
daughter  and  to  her  husband,  and  revoked  th«  k^ 
quest  of  his  personal  property  in  and  aboat  hit 
oopyfaold  premises,  giving  tlie  saino  and  dis  twite 
of  his  personal  property  abeoluteir  to  bis  wife,  ad 
in  the  event  of  bifr  death  before  bim.to  bifiepbce. 
By  a  second  codicil,  tho  testntor  appointed kii rib 
sole  oxecotHx,  and  residuary  legatee  of  his  pmaid 
property :  and,  by  a  third  codicil.  dinolBd  ttopto* 
eoeds  of  certain  shares  in  tbe  County  Fire  Civ, ti 
be  enjoyed  by  bis  wife  for  life ;  after  ber  dfltfk,h7 
bis  datjghter  and  bor  fansbmd  for  life ;  aid  dm 
tbolr  decease  by  his  heir  in  poaoeasioa :  aad  ^  i 
fourth  codicil,  revoking  and  ntaking  void  umA  d 
tbe  dispositions  theretofore  made  by  Us  witt  ad 
codicils  of  all  his  freehold,  copyhold,  and  peiuMi 
estate  and  effilots  of  every  kind  and  deseiiptioB.  is* 
stead,  and  in  tbe  place  of  sueb  devise,  diapostia, 
and  bequest  thereof,  gave,  devised,  and  bei)talfced 
•M  and  every  his  fieebold,  copyhold,  and  pMrnt 
estate  and  effects  of  every  kind  and  d«feeri|ilia 
wbatsoevsr  and  wheresoever  sttnated,  to  hii  do^ 
tor  for  lifo,  remainder  to  his  gimndson  snd  bii  kos 
in  strict  entail,  and,  on  failure  of  iasne,«  bjr  Ui 
will  directed ;  ratified  and  confirmed  the  sevadn* 
nuities  snd  donatioua  by  bis  will  and  fbimer  etdiedi 
bequeathed ;  and  gave  and  bequeatbod  to  bii  vibi 
furtber  annuity,  witb  the  like  i«fltriMioat  a  ik 
former  wore  payable ;  in  all  other  roapectieeefin* 
ing  his  wilt  and  codicils:  Held,  in  error,  tbit  tks 
latter  codicil  did  not  reroke  tho  devise  ui  As  viDto 
tbe  widow  of  tbe  copyhold  premiseiL    HidiT* 
Doed.  HtarU,  1 Y.  &  J.  470. 

ld,O00(.  being  charged  upon  oertsin  lands b^«>f 
of  portions  for  younger  children,  in  eqasi  dttm, 
subject  to  tbe  appointment  of  it  among  tboa  kj  As 
father;  one  of  the  childrOn,  in  considentieB  oft 
large  sum  ndvsnced  to  ber  in  oontemplalkMiof  bir 
marriage,  by  bor  fother,  who  wns  tbe  tbea  tisntof 
tbo  premises,  releases  to  him  and  bis  brin  aD  kr 
interest  in  the  lands;  this  does  not  operals  a  i 
extinguisliment  of  her  part  of  tbo  15,000/-.  bat  tte 
father  will  take  that  part  as  a  purcbaser.  The  bAe 
being  entitled,  as  a  pnrohaaer,  to  dispose  of  part  <tf 
the  15,000/.,  by  his  will  bequeaths  tbe  whole  of  it 
to  his  three  daughters,  who  wers  not  tbeo  advssotd: 
shortly  afterwa^s  one  of  thorn.  A,  having  nafricd, 
and  hkving  received  from  him  10,000/.,  be,  bf  « 
codicil  reciting  that  circumstance,  revoked  the  ip- 
poiHtment  of  the  15,000/.  made  bv  himiabiswa, 
so  far  only  as  respected  A,  and  her  pioportioe  cf 
the  sarae^  and  not  ftirther :  Held,  that  tbe  two  r»- 
maittingilattgbters  were  entitled  to  the  whole  15,000£^ 

and  that  the  codicil  wns  not  merely  a  rsrecsAsst 
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the  gift  to  A.  Noel  t.  Waliingham,  fl  Law  J.  Ch too. 
It,  8.  c.  2  S.  &  S.  99. 

A  mirried  woman  having,  in  the  ovent  of  her 
d3'ing  in  her  husband's  lifetittie,  a  power  of  appoint* 
inf:  certain  freehold  meianages  by  will,  attested  bjr 
three  witnesses ;  and,  in  the  event  of  her  sorriTing 
her  busbaad,  a  power  of  appointing  bj  deed  or  writ* 
inpi:,  attested  bj  two  witnesses — during  the  cover- 
Cam  made  a  will,  attested  br  three  witnesses,  de- 
▼ifling  the  messuage  to  her  husband  in  fee ;  after- 
wnrds  by  deed,  attested  by  two  witnesses,  she  ap- 
|>oiuted  them  to  uses  and  trusts  altogether  inconsis* 
tent  with  the  disposition  msde  by  her  will,  and  she 
rabseqaeotly  died  in  the  lifetime  of  her  husband  : 
HeM,  that  the  deed  did  not  operate  as  a  revocation 
of  the  will.  Eilbtek  v.  Wood,  5  Law  J.  K.B.  194, 
ib.  Cbane.  61,  s.  o.  1  Russ.  564. 

A  testator  seised  in  fee  of  ait  estste  disposes  of  it 
by  will.  After  making  his  will,  having  oecssion  to 
boiTOsr  a  sum  of  money,  he  conveys  the  estato  by 
WOT  of  security  for  the  money  to  trustees  in  fee ; 
mni  there  is  a  proviso  in  the  deed  of  convey  anoe,  tliat 
if  tbe  mortgage  money  was  paid  at  the  time  fizMl, 
the  trustees  were  to  re-convey  the  estate  to  him, 
bis  heirs  and  assigirei  or  to  such  person  or  persons, 
mod  for  socb  estste  and  estates,  and  to  and  for  such 
lawful  trusts,  intents  and  purposes,  as  the  teststor, 
bis  bein  and  assigns,  should  by  any  deed  or  instm- 
meot  in  writing,  direct,  limit,  or  appoint :  Held, 
that  the  diMclion  of  tlie  additional  words,  *  *  to  convey 
to  saeh  person  or  persons,'*  &c.  gave  no  new  power  of 
conveyance  to  the  testator  beyond  what  he  would 
bave  acquired  without  them,  as  the  neoesssry  con- 
eequence  of  the  cotiv%rsion  of  his  legal  into  an 
equitable  f^;  and  coniequently,  the  conveyance, 
being  as  a  mere  security  for  money,  operated  only 
as  a  revocation  of  the  will,  pro  tanto*  Brain  v.  Brmin, 
6  Mad.  291. 

If  a  party  aits  down,  meaning  to  revoke  a  dispo* 
aitioD  of  bis  property,  and  by  the  same  act,  unieo 
ccntextu,  to  make  a  new  one,  if  he  makes  the  revo- 
cation,  but  dies  before  he  has  completed  bis  new 
dispoflStion,  he  shall  not  be  held  to  have  revoked  bis 
former  disposition,  bemuse  his  revoking  it  was  but 
part  of  his  purpose,  ahd  his  act  was  incomplete. 
But  if  he  completed  his  purpose,  by  a  neW  disposi- 
tion, the  first  is  revoked,  however  inadequate  such 
new  disposition  may  be  to  eonvey  his  property. 

As  it  A,  having  made  a  will  of  land,  afterwards 
makes  another  in  which  he  revokes  it,  and  gives  his 
land  to  a  monk,  or  an  alien,  the  revocation  is  good, 
although  the  devise  is  void,  becsuse  the  purpose  was 
complete  so  far  ss  it  was  in  bis  power  to  complete  it 

If  the  heir  is  letinprs  breviuimo  inttrvaltOf  the  in- 
tention or  power  of  the  mntor  to  give  away  bis 
««tate  upon  death*bed  signifies  nothing,  if  it  is  not 
done  habiti  modo.  The  esses  of  the  destruction  of  the 
iiege  pouuis  deed  thoogh  cancelled  only  to  execute 
another  deed,  or  a  revocation  by  indorsement,  when 
a  new  deed  was  the  next  moment  executed,  shew, 
that  whst  may  be  done  validly  in  one  mode  cannot 
be  80  in  any  mode. 

In  the  case  of  Rowan  v.  Alexander  a  false  prin- 
cijtle  was  laid  down  on  the  Bench,  that  because  the 
tesUtor  could  effectually  have  given  the  value  of 
his  estate  in  money,  therefore  the  dispositioo  of  the 
estate  was  valid.  It  was  siid  in  that  case,  that  there 
was  no  express  revocation  \  but  tmi^tt,  that  giving 


the  estate  whollpr  to  another,  was  equivalent  to  an 
expreas  revocation. 

That  case  must  now  be  held  to  stand  ujion  this 
principle,  that  the  teatator  did  not  mean  tire  former 
deed  to  be  revoked  unless  the  second  deed  was  found 
to  be  good,  and  expressing  nothing  as  to  a  revoca- 
tion of  the  former  deed,  must  be  held  to  have  meant 
in  effect  that  both  should  stand  to  accomplish  tho 
purpose  lie  wanted,  of  giving  the  estate  to  the  dis- 
ponee  in  the  last  deed. 

The  case  of  Rowan  v.  Alexander  has  become 
suthority  from  lapse  of  time.  Craufhrd  v.  Cvutli,  » 
Bligh,  687. 

The  cancellation  or  destruction  of  a  will,  by  an 
anauthorised  person,  will  not  prevent  the  Court 
from  pronouncing  in  favour  of  it,  in  snbsiauce  and 
ejfsft,  if  its  contents  can  be  ascertained.  Foiter  v. 
Fotttr,  1  Add.  169. 

A  testator,  after  having  duly  executed  a  will  to 
pass  his  real  estates,  appeared  afterwards  to  have 
madeinterlineations,  immaterial  as  to  the  dispositioos 
of  the  real  estate,  and  a  fair  copy,  unexecuted,  was 
found  in  the  same  drawer  at  the  residence  of  tho 
tsstotor,  after  his  death  :  Held,  that  the  latter  cir- 
cumstance being  demonstrative  only  of  a  future  in- 
tention, not  carried  into  effect,  it  vras  inoperative  ; 
and  that,  the  whole  facts  of  the  case  shewing  that  re- 
vocation was  not  his  object,  such  alteration  did  not 
revoke  the  will,  fflndtor  v.  Pratt,  5  B.  Mo.  484, 
s.  c.  9  B.  &  B.  650. 

Where  the  deceased  wrote  a  letter  of  "  instruc- 
tions" to  his  solicitor,  concerning  certain  alterations 
to  be  made  in  his  will,  two  months  before  his  death. 
The  Court  rejected  it  as  inadmtssible,  on  the  ground, 
that  audi  letter  did  not  shew  the  deceased  to  have 
fully  made  op  bis  mind  as  to  (he  proposed  alterations. 
Antrobus^.  ffepean,  1  Add.  399. 

Legacies,  charged  solely  on  the  real  estate,  having 
been  given  by  a  will  duly  attested,  tho  testator  after- 
wards reduced  their  amount  by  erasures  of,  and  in- 
terlineations in  the  will;  but  the  will  wiih  these 
erasures  and  interlineations  was  not  re-executed  or 
republished  :  subsequently,  he  made  an  unattested 
codicil,  which  also  purported  to  diminish  the  amount 
of  the  legacies  given  originally  by  the  will :  Held, 
that  the  legatees  w#re  entitled  to  the  legacies  origi- 
nally given  by  the  will,  and  that  the  legacies  were 
not  reduced  either  by  the  eraaures  and  interlinea- 
tions, or  by  the  codicil.  Kirkt  y.  Kirhe,  6  Law  J. 
Chanc.  14S. 

An  erasure  with  a  pencil  is  as  effectual  sa  ink  ; 
but  it  18  a  question  whether  the  pencil  cancellation 
be  for  deliberation  or  obliteration  ;  for,  where  pencil 
lines  were  drawn  over  some  legacies,  and  ink  lines 
crossed  over  others — ^it  waa  holden,  that  the  pencil 
erasure  wss  not  a  cancellation.  Parkin  v.  Bain- 
frrtil|r«,  3Phill.  391. 

Alterations  written  by  the  testator  in  pencil  on  the 
maigin  of  his  will,  held  to  be,  in  themselves,  dcli- 
bentive — also  held,  not  to  result  from  the  facts 
pleaded,  that  the  testator  was  prevented  from  render- 
ing them  operativs  in  themselves  by  an  extrinsic 
circumstance — consequently,  allegation  propound- 
ing such,  rejected.  Lavender  and  Churchill  v.  Adams, 
1  Add.  4()6. 

Probate  of  a  will,  altered  in  various  respects,  by 
the  "teststor,  subsequent  to  the  execution  thereof, 
decreed  to  the  executoFB,  after  tlie  same  had  been  re- 
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stored  to  the  ststa  in  which  it  wss  at  the  time  of  its 
being  executed ;  it  appearing,  hj  affidavits,  that  the 
testator  had  so  altered  his  will,  whilst  of  unsound 
mind ;  and  there  being  also  a  proxy  of  consent  to 
this  from  all  the  parties  whose  interests  were  affected 
by  such  alterations.  In  tht  Good*  of  Richard  Biek" 
mU,  S  Add.  231. 

(E)  Revival  and  Republication. 

SombUp  That  the  cancellation  of  a  later  will  by 
the  testator,  amounts  to  the  revival  of  a  former,  re- 
voked by  the  one  subsequently  cancelled. 

An  imperfect,  or  an  unfinished  testamentaiy  paper, 
is  subject  to  the  adverse  legal  presumption  ;  but  on 
the  revival  of  a  former  will  bj  the  cancellation  of  a 
subsequent  revocatory  will,  the  legal  presumption  is 
neither  favourable  nor  adverse ;  therefore  the  ques- 
tion of  intention  depends  on  the  extrinsic  facts  and 
circumstances.     UUukt  v.  Bawdtn,  t  Add.  1 16 — 25. 

When  it  is  known  that  the  testator  has  made  two 
wills,  and  one  only  is  found,  the  presumption  of  law 
is,  thst  he  has  destroyed  one  to  revive  the  other. 
Loxtgy  V.  Juehon,  S  Phill.  126. 

The  cancellation  of  a  will,  which  besrs  a  subse- 
quent date,  will  not  revive  a  prior  one.  Hooton  v. 
head,  5  Pbiil.  26. 

The  Ecclesiastical  Court  seems  to  think  the  de- 
struction of  a  subsequent  will  does  not  revive  the 
former,  though  it  is  a  controverted  point ;  however, 
it  is  a  question  dependent  on  the  intention,  which 
must  be  collected  from  the  circumstances.  Wiison 
V.  Wilton,  3  Phill.  543. 

If  a  will  be  made  before  marriage,  and  the  wife 
survive  the  husband,  thst  will  does  not  revive  bv>» 
snd  upon,  the  mere  death  of  the  husband.  But  if  a 
woman  republish,  in  her  widowhood,  a  will  thatsbe 
had  msde,  being  tijemt  $oU,  such  will  is  equally 

food  and  valid,  to  cUspose  of  her  property,  as  if  it 
ad  been  ao^uslly,  ana  originally  made  by  her,  in 
her  widowhood. 

iVtfU,  Fact!  and  circumstances,  of  what  nature, 
will  amount  to  the  republication  of  a  will  of  personal 
estate.     Long  v.  AUired,  S  Add.  48. 

A  testator,  after  devising  bis  C  estate  to  his  son 

ill  Aie,  gave  all  bis  O  estate  to  N  S  and  A  G  upon 

trust  to  sell  the  ssme,  and  appointed  them  his  exe- 

rutdtN  i   he  aAerwardt  sold  C  estate,  and  became 

NolMiid  in  (so  of  another,  called  A  ;  and  afterwsrda 

sli^iiitd  a  codicil  to  his  will,  attested  by  two  wit- 

liMsiiDS  only,  stating  that  the  money  obtsioed  for 

the  C  sstste,  and  (o  be  obtained  for  the  A  estste, 

whii'h   he  directed  to  be  sold,  should  be  divided 

smougHt  ftll   his  children,  and  he  appointed  hie 

wife  eieoutrix  jointly  with  N  S  and  A   G  :  and 

by  s  second  codicil,  sttfsted  by  two  witnesses  only, 

he,  after  ststing  tbst  one-half  of  0  estate  was  sold, 

and  giving  directions  ss  to  the  sale  of  the  other  bsif, 

appointed  £  L  and  J  F  his  executors  in  the  piece  of 

N  S  and  A  G ;  snd  afterwards  made  a  third  codicil, 

duly  attested  for  psssing  real  eatatee,  but  merely 

appointing  B  G  to  be  his  executor  in  the  room  of 

hhi  all  the  codicils  were  written  on  the  back  sheet 

of  the  will :  Held,  tbst  the  third  codicil  operated  as 

a  repubHcBtion  of  the  first.  Guitt  v.  Wiliatey,  5  Law 

J.  C.P.  101. 

(F)  Codicils. 

Three  several  cheques,  given  at  different  times 


whilst  the  deceased  was  ill,  wordsd<~I  givs  to 

A  B,  ^ ,  in  case  anything  should  hsppea  to  bm 

that  I  should  die,  were  deemed  codicUlaiy.    Bar" 
tholomow  V.  Honly,  3  Phill.  317. 

Where  a  will  regularly  executed  expresriy  le- 
served  the  power  of  giving  legacies  by  a  subseqasnt 
oodidl,  imperfect  papen  were  deemed  coacils. 
Ferto  V.  Gonfon,  3  Phill.  614.       '    « 

A  codicil  will  be  pronoanced  invalid,  altfaeodk 
inclosed  in  the  testator's  will/  if  there  wars  no  wit- 
nesses, no  dste,  and  it  be  in  other  respects  iaoom- 
plete.    Sattortkwaitt  v.  Satterthwaite,  3  PhUl.  1. 

A  codicil  with  an  attestation  dense,  slthoogh  on- 
attested,  but  deposited  with  the  will,  and  ia^MBsd. 
shewing  that  the  deceased  considered  it  complslB, 
was  admitted  to  probate.  Thmuu  v.  Wall,  3  FhiiL  21 
In  the  absence  of  a  codicil,  the  Court  peraiitt^ 
the  contents  or  sabstanoe  to  be  eslablisbed  by  pnof 
of — 1st,  that  it  was  duly  made ;  and,  2d,  thatcret 
if  cancelled,  it  was  not  revoked  by  the  tesistor. 
D99it  V.  Davit,  2  Add.  225. 

A  bequest  by  a  codicil  of  1 ,00OL  instead  of  1  ,jOIM. 
given  by  the  will,  is  subject  to  the  same  limitatiMt 
and  restrictions  which  affected  the  1,5001.  Prmttt 
V.  Edmundt,  4  Law  J.  Chano.  111. 

Where  a  legacy  by  codicil  is  substituted  for  a 
legacy  in  a  will,  it  still  retains  the  same  qualitiei; 
but  where  a  legacy  is  said  to  be  given  by  a  eodidl, 
becsnse  the  will  has  failed,  it  is  not  a  snbiCitntioB, 
but  a  new  gift.    CkatUris  v.  Young,  6  Mad.  30. 

The  rule  that  a  codicil  is  revoked  by  the  cssaal' 
lation  of  that  will  to  which  it  refen,  prevaib,tboagfa 
drcumsisnces  be  shewn,  of  a  different  intenticaof 
the  testatrix.    Modlyeott  v.  Attketan,  2  Add.  229. 

A  teststriz,  after  making  her  will,  made  thiM 
several  codicils,  wherein  she  gave  to  A  &  B  a  cw- 
tain  increassd  sum  by  esch  codidl — siibasqiieBtlj 
she  requests  her  solicitor  to  call,   and  bring  b« 
will  with  him,  as  she  intends  to  make  an  entire  nev 
one.  Upon  this  interview  he  suggests  that  a  codidl 
to  the  will  would  effect  the  purpose,  therefine  ke 
prepared  the  same,  and  she  bequeathed  to  A  &  B  a 
further  sum,  without  taking  notice  of  the  intense- 
diate  codicils:  Held,  that  the  three  intermadiais 
codicils  were  revoked  by  the  subsequent  one,  and 
consequently  invalid.  Grtonoagh  v.  Jlfartiit,2Add.f39L 
The  first  codicil  referred  to  lands  mentioned  ia  the 
will,  msde  a  disposition  of  lands  porcbased  sobaa- 
quently  to  the  will,  sccording  to  directions  is  the 
will,  as  to  the  devisor's  land  in  general,  gave  aligaejr 
to  the  devisor's  wife,  and  appointed  her  executrix 
in  addition  to  the  executors  named  in  the  will :  it 
was  attested  by  only  two  witnesses.    The  second, 
which  also  was  attested  by  only  two  wxtnessas,  re- 
ferred to  lends  mentioned  in  the  will,  gave  direc- 
tions touching  the  sale  of  a  portion  of  them,  reveksd 
a  legacy  given  by  the  will,  and  appointed  two  new 
executors  in  the  room  of  those  mentioned  ia  the 
will.    The  third  merely  appointed  a  new  exeeotor 
in  llie  room  of  the  executor  named  in  the  sacoad 
codicil,  and  was  attested  by  three  witnesses :  Held, 
that  the  third  codicil  operated  as  s  npablioatioa  of 
the  first     Guest  v.  WUlatey,  3  Law  J.  C.P.  J 14, 
8.  c.  3  Bing.  614,  s.  c.  10  B.  Mo.  223. 

A  codicil  directing  that  the  dividends  only  of 
legades,  which  had  been  bequeathed  by  the  will, 
should  be  paid  to  the  legatees,  and  that  the  prindpal 
of  the  legacies  should  not  be  psid  to  them,  leaving 
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tfa«  prindptl  BOt  AfftlMr  disposed  of,  is  •qnivalent 
to  t  beqiiMC  of  the  whole,  and  is  in  sahstance  a  gift 
to  tbtt  effect.     Riehardt  y.  Riekards,  9  Price,  219. 

Where  a  tesutor  by  his  will  left  his  wife  sole 
exaeutriz  and  unirersal  legatee,  and  a  eodicil  to  die 
testator's  will  was  foand  after  the  death  of  the  wife : 
Held,  that  th^  oodieil  might  be  produeed  on  behalf 
of  a  legatee,  on  the  wife's  eseeotor  refusing  to  ac- 
cept adBinistration  of  the  testator's  effects  left 
unadministered.     Dickmtm  r.  WhU^,  t  Add.  490.  ' 

A  codicil,  of  which  probate  had  been  granted,  was 
ordered  to  be  registered  in  Scotland,  it  not  relating 
to  anj  property  in  this  country.  In  th$  good*  ^ 
NiekoltoR,  t  Add.  SSS.        .      . . 

A  devisee  does  not  lose  benefits  giren  him  by  a 
will,  in  oonaeqoence  of  his  being  an  attesting  wit- 
asm  to  a  codicil,  ratifying  and  confirming  the  will. 
DemA  r.  HT^ud,  4 Law  J.  Cbanc.  57. 

A  be4|iiestand  dcTise  to  A  absolutely  by  the  will, 
is  modified  by  a  direction  in  a  codicil,  that  his  share 
of  the  property  shall  be  only  for  the  life  of  himself 
ud  his  wife,  provided  they  have  no  issue,  and  that 
at  their  deatb  it  shall  become  part  of  the  residue : 
Held,  that  these  words  mean»  "  provided  they  have 
BO  imne  livimg  at  the  death  of  the  snrvivor  of  A  and 
his  wife,"  and,  thwefore,  that  the  executory  gift  is 
not  too  remote.  Radtttraw  r.  ViU,  S  Law  J.  Chano. 
lOS.s.  c.  lS.&a  604. 

A  testatrix,  after  various  specific  bequests,  gave 
to  A  til  her  other  personal  estate  and  effbets ;  by  a 
eodicil  abe  gaye  A  certain  specific  articles,  and  be- 
queathed to  B  all  her  said  property  not  named  in 
her  will :  Held,  that  the  gift  to  A,  contained  in  the 
wiU,  was  altered  by  the  codicil;  that  A  was  entitled 
only  to  the  s|keoific  articles  given  him  by  the  codicil ; 
■ad  tbst  B  took  the  residue  not'ntnmd  in  the  will.  B«s- 
c^bjf  V.  Paek,  9  Law  J.  Chanc.  17,  s.  c.  1  S.  &  S.  500. 

(G)  Construction. 

In  coBStming  the  words  in  a  will,  the  oontezt 
Bust  be  taken  into  consideration.  Wright  v.  At- 
hfm,  1  Turn.  158. 

£quity  canaot  correct  wiUs  upon  the  head  of 
mistake,  but  follows  the  rule  of  law,  that  a  devisor 
is  to  be  taken  to  mean  what  he  has  expressed  ;  but 
the  Court  may  direct  an  issue  to  inquire  whether  a 
p>rtiouiar  expreesion  found  in  the  will  forms  part 
thereof.  PaweU  v.  Mouchttt,  and  Lichjhld  v.  Mmt- 
etef,  6  Mad.  tl6. 

It  is  incompetent  to  the  Court  to  strike  out  or 
expunge  any  part  of  a  will  (however  immaterial)  on 
mere  verbal  statements  to  the  fitness  of  this  [t.  «. 
atotesBenta  aneupported  by  any  evidence,  &c.]  even 
though  with  the  consent  of  all  parties  whose  interest 
it  can  possibly  affect.    Curtis  v.  Curtii,  S  Add.  33. 

Decbions  ought  to  accord  with  former  authorities 
if  pomibie,  bot  at  all  events  the  established  rules  of 
legal  construction  ought  to  be  adhered  to. 

It  is  dangeiouSi^  where  words  have  a  fixed  legal 
efiect,  to  suffer  them  to  be  controlled  without  some 
elear  expression  or  neoesaary  amplification. 

All  the  cases  but  Doe  v.  Gojf,  decide  that  the 
latter  words,  unless  tbey  contain  a  clear  expression, 
cr  a  neeeasary  implication  of  some  intent  contrary 
to  the  legal  import  of  the  former,  are  to  be  rejected. 

That  tbegOBeral  intent  overrules  the  particular,  is 
not  the  aaoat  aocorate^expremion  of  the  principle  of 
decision.    The  rule  is,  that  tschnical  words  shall 


have  their  legal  effect,  unless  from  subsequent  in- 
consistent words  it  is  very  clear  the  testator  meant 
otherwise. 

In  many  cases,  if  not  in  all,  except  Doe  v.  Goff,- 
it  has  been  held  that  the  worda  "  tenants  in  com- 
mon "  do  not  overrule  the  legal  sense  of  words  of 
settled  meaning. 

The  words  **  heirs  of  the  body  "  mean,  primd  facie 
all  descendants ;  and  it  is  likewise  a  rule  oi  hnr, 
that  all  descendants  shall  take  under  these  words, 
unless  they  are  clearly  qualified  and  restricted  by 
other  woras.  The  great  difficulty  arises  in  the  ap- 
plication of  these  rules  to  the  words  of  each  will. 

In  order  to  cut  down  an  estate  tail,  it  is  abso- 
lutely necessary  that  a  particular  intent  should  be 
found  to  control  and  alter  it  as  clear  as  the  general 
intent  expressed.  The  worda  '*  heir  of  the  body  " 
will  indeed  yield  to  a  clear  particular  intent,  that  the 
estate  should  be  only  for  life  ;  and  that  may  be  from 
the  effect  of  superadded  words,  or  any  expressions 
shewing  the  particular  intent  of  the  testator:  bnt 
that  muat  be  clearly  intelligible  and  unequivocal. 
Jetten  v.  Wright,  f  Bligh,  49—53. 

Where  the  terms  of  a  will  are  wholly  indefinite  and 
equivocal,  and  carry  on  the  face  of  them  no  certain 
or  .explicit  meaning,  and  the  inatrument  fomisbes 
no  materials  by  which  the  ambiguity  thus  arising 
can  be  removed,  extrinsic  circumstances  muat  be 
resorted  to.     Colpoys  v.  Cotpoys  1  Jac.  451. 

Quaro,  if  the  Court,  in  deciding  whether  a  will  is 
a  gfood  execution  of  a  power,  can  look  at  the  state  of 
the  testator's  property  at  the  time  of  making  his 
will,  as  8  guide  to  his  intention.  Lownds  v.  Lowndt, 
1  Y.  &  J.445. 

If  it  be  doubtful  whether  a  testatrix  intended  that 
certain  premises  should  pass  to  a  devisee  named  in 
the  will ;  the  Court,  on  a  special  cane  stating  all  the 
facta,  will  not  say  what- was  the  intention  of  the 
testatrix,  but  will  send  the  cause  to  another  jury,  to 
decide  it  as  a  question  of  fact.  Do§  d,  Holborino  v. 
Perrcttt  3  Law  J.  K.B.  9. 

The  terms  uaed  by  a  foreigner  domiciled  in  Eng- 
land, and  there  making  a  will,  are  to  be  construed 
according  to  their  meaning  in  that  country,  but 
the  principles  of  the  English  law  must  be  applied 
with  respect  to  their  operation.  Atutruther  v.  Chal- 
mer,  4  Law  J.  Chanc  lt3. 

Construction  of  an  obscure  will.  Robinson  y. 
5mitA,  6  Msd.  194. 

Where  the  introductory  part  of  the  testator's  will 
begins  thus :  *'  I  will  and  directtbatmy  juat  debta, 
funeral  expenses,  and  testamentary  expenses,  be 
paid  and  satisfied,"  it  amounta  to  a  charge  upon  the 
real  estste.    Clifford  v.  Lewis,  6  Mad.  33. 

Death,  without  leaving  issue,  is  ss  to  real  aetata  a 
general  failure  of  issue,  and  is  not  restrsined  from 
issue  living  at  death  by  words  of  limitation  super- 
added to  issue  of  tenant  for  life.  Franklin  r.  Lay, 
6  Mad.  258. 

A  will,  bequeathing  in  the  body  of  it  certain  resi- 
duary property  to  the  testator's  nephews  and  nieces 
after  his  sister's  death ;  and,  by  a  codicil,  giving  to 
a  great  niece,  (called  in  the  codicil,  hie  niece,)  *'  a 
certain  sum  over  and  above  her  abare,  after  the  de- 
cease of  bis  sister,  in  the  body  of  that  his  will  treated 
of  more  at  large,"  cannot  be  so  construed  as  to 
entitle  the  great  nephews  or  nieces  to  share  in  the 
residue.    SieUy  v.  Bryer,  1  Jac  S07. 
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A  ptrty  to  whom  ^e  Msldue  hi<lb«eDbeqp«iK]ied, 
to  be  applied  bjber  discredon^llyfor  tbe  eduoation 
of  ber  son,  and  wbo  was  declared  unaccountable  to 
any  one  for  the  disposal  or  applioatioa  of  it,  was 
considered  entitled  to  it,  subject  to  a  trust  (o  apply 
a  part  to  the  edi|oation  of  ber  son  doriag  his  mino- 
rity.    Hamly  ▼.  Gilbert,  1  Jac.  354. 

A  tenant  for  life  of  a  residue,  ivbiob  is  directed 
to  be  laid  out  in  certain  securitiest  is  entiUed  to  th« 
income  accrued  in  the  first  year  after  the  testnior's 
decease,  on  such  parts  of  the  .testator's  estate  as  are 
invested,  at  his  deeth,  in  the  proper  securities,  snd 
on  quch  parts  ap  i^re  afterwanU  so  invented  .within 
the  same  yeqr;  but  the  ipcomei  before  such  invest-, 
ment,  forms  part  of  the  capital  of  the  lesidue.  Im 
Ttrriert  v.  Bulmtr,  %  Sim.  16. 

A  testator  b^qu^ths  bis  peraooil  estate  to  his 
wife,  relying  that,  if  she  marries  again,  Abe  wiU 
make  a  settlement  of  all  the  property  bequeathed  to 
her ;  by  a  subsequent  olau»e,  2>e  r^oommends  to  ber 
to  give,  bv  ber  tost  will,  to  certain  persons  whmtever 
she  may  die  possessed  of  by  yirtueof  his  will :  Held, 
that  the  words  of  recommendation  nreate  a  trust  mf- 
feciing  all  the  luroperty  compriaed  in  the  testator's 
will.  HonoMHlr,  West,  1  Law  J.  Chano.  $01,  s.  o. 
1  S.  &  8.  387. 

Where  a  testator  recommended  bis  son  to  continiM 
certain  parties  in  the  occupation  of  their  farms,  &c. 
provided,  &c. — the  Chancellor  held  the  riecommen- 
dation  imperative;  and  that  the  son  was  either 
bound  to  continue  such  parties,  or  make  e  oompen- 
sation.     TibbiU  v.  Tibhits,  1  Jae.  317. 

A  testator  gave  properties  to  his  daughter  and  laer 
children — "and,  in  default  of  such  issue,  and  in  case 
of  her  death,"  he  gave  them  over.  These  are  words 
of  double  coo tiogeno^ — defauU  of  issue,  and  death ; 
and  the  limitation  will  accordingly  take  eifec't  on  ber 
dying  without  childcen  at  any  time.  Gawitr  r. 
Cad^,  1  Jac.  346. 

Where  it  was  not  apparent  en  the  face  of  the  will, 
that  a  general  devise  in  trust  to  sell,  was  intended 
to  include  a  particular  estate,  of  which  the  testatrix 
had  been  wrongfully  in  possession  up  to  the  time  of 
her  death,  the  rigbtt'u]  owner  of  that  estate  was  not 
put  to  his  eleotion  in  respect  of  an  interest  be* 
queathed  to  him  in  the  money  to  be  produced  by  the 
ssle  of  the  estate.  Blommart  ▼•  Playtr,  2  S.  &  & 
597. 

A  testator  devises  leaseholds  npoi\  trust  foe  bis 
■on  T  D,and  all  his  (the  tesUtor's)ehiidren,  by  his 
then  wife,  who  should  be  living  at  his  decesse,  as 
tsnn^kts  in  common  ;  but  if  T  D  should  die  under 
SI,  and  without  leaving  issue,  and  if  the  testator 
should  have  no  other  children  by  his  then  wife,  living 
at  his  decease,  who  should  attain  21 ,  then  upon  trust 
for  J  C  D  for  life,  and  after  his  decease,  for  his 
children  in  equal  shares  ;  and  if  J  C  D  should  die 
under  Si,  and  without  leaving  issue,  living  at  his 
decease,  then  upon  certain  trusts  over.  T  D  dies 
under  SI,  and  without  iasoe :  afterwards  J  C  D  dies, 
having  attained  SI ,  but  not  leaving  issue :  Held ,  that, 
there  being  a  balance  of  intention  upon  the  words  of 
the  will,  the  Court  will  not  change  and  into  or;  and, 
therefore,  that  tlie  ultimate  limitations  over  did  not 
take  effect.  Brcwne  v.  Walker,  S  Law  J.  Chanc.  8S. 

Devise  of  a  freehold  estate  to  the  testator's  illegi- 
timate son  William,  "  To  have  and  to  hold  during 
^^t^  term  of  his  natural  life,  and  in  case  he  has  isrncs. 


than  it  is  m^  .will  thmr  should  jointly  inherit  the 
aaine  after  bis  decease. '  In  a-sabsequeat  partoftJie 
will,  the  testator  devised  and  bequeathed  the  rakiSDd 
residue  of  bis  effects,  nal  and  pecsooal.not  thenia- 
before  disposed  of,  to  his  said  son,  *'  but  in  cam  my 
son  William  dies  without  issue,  than  itismy  viH 
that  the  whole  of  .my  property  be  asc^tained,"  nd 
(after  bequeathing  oettain  legacies  and  ananiliai), 
'*  the  rest  and  raaidae  of  my  propeaty,  together  wiA 
the  before-mentioned  anauitiae  as  tbev  drop  off,  I 
give  in  equal  proportion  to  A  and  B  :  lieU,  that 
the  illegitimate  aon  .took  an  estate  taai  tatbenal 
eatate,  and  an  abaolnte  inlerastan  das  pmcaaliy. 
Word  V.  Bevel,  1  Y.  &  J.  .519. 

A  testator  bequeaths  sad  deviaes  his  nal  aad 
personal  eatate  to  A  and  B,  upon  the  foUowinglnvfei: 
that  is  to  say,  upon  tnwt,  in  the  first  place,  tosril 
an  advowson,  and  to  apply  the  aonej  in  disehsiip 
of  hia  debts  and  legaciea ;  and  if  that  should  sot  to 
snfficient,  to  fell  timber  for  the  same  pnrpoes,ftc; 
hut  he  deolares  no  trust  applicable  to  the  penseil 
eatate,  and  makaa  no  leaidoary  diapoaition  eidier  of 
it,  or  of  the  real  Mtate ;  he  than  appoiata  A  asd  B 
bis  executors,  and  dicects  that  they  aliall  ratun  Mt 
eoata  and  ezpenaas :  Held,  that  A  and  B  do  aottako 
tbe  residna  of  the  personal  estate  beneficiafiy:— 
That  the  personal  estate  lenaaina  the  ptiaiary  foai 
for  tbe  payment  of  debts  and  legacies  ;  and  that  ibt 
real  eatate  ia  ciliargvd  only  in  aid  of  it.  Rktdet  r. 
Budge,  5  Law  i.  Chaac.  17,  a.  e.  1  Sim.  79. 

H  R  being  poaaeased  of  a  leaselieid  eatate,  by  a 
gratoitnoua  deed,  in  1731,  limited  the  tera  to  Un- 
srif  for  lifo,  with  remainder  to  bia  son  R  R  amm  is 
tail. 

In  t739,  upon  the  macrtage  ef  R  R,  thea  o  is- 
fant,  a  deed,  to  which  he  waa  a  parly,  was  easeatfd, 
whereby  the  terra,  the  anbject  of  the  fonoer  setda* 
mont,  was  limited  in  trust  to  provide  anouiiiosto  R 
R  and  his  wife,  till  174S,  and,  until  that  time  sad 
anhfect  thereto,  to  permit  H  R  le  raeeiva  the  nals, 
and  then  to  raise  iVOOL  for  the  nee  of  H  R,sadAsm 
174S  to  permit  R  R  to  receive  the  rants,  sahieot  le 
the  charges;  aad  after  the  deatba  of  H  R,Rtt,tBd 
H  R,  in  trust  few  the  sons  of  the  marrisge,  as  B  E 
abpuld  appoint,  &&,  with  divera  lintttntioosoMria 
truat  to  raise  pprtioBs,  &e« ;  and  in  casa  tbenshoaU 
be  no  sons  of  the  marriage,  or  by  any  fotavt  vif% 
&c,  that  the  term  ahould  ravert  to  H  R,  biesit- 
cutors,  &c. ;  and  H  R,  by  the  deed  coreaute^  to 
nrovide  for  R  R,  hia  wife  and  cbildna.  besid  aai 
lodging  until  174S,  and  at  that  time  to  pay  B  B, 
his  ezecntocs,  &o.,  S00<.  in  aaeaey  or  stock,  ko, 

Thta  deed  waa  eaeeuted  and  aetad  apaa  by  sH  ihs 
parties. 

R  Rcame  of  age  in  1741,  and  died  withoatisma 
male. 

In  1743 ,  H  R  made  an  appointment  under  a  power 
in  the  deed  of  1731.  By  bia  will  also  rsoiiiag  ni 
executing  a  power  in  the  deed  of  1731 ;  aad  aithoat 
noticing  tbe  limitation  of  the  deed  in  1739,  bo  gan 
to  his  daughters  A  and  B,  (under  whom  the  apptl* 
lants  claimed)  tbe  reaidne  of  hia  petssaal  estaim. 

Held,  in  the  court  below,  aad  en  oppsal,  that  ihi 
term  did  not  paaa  by  dm  wUl  of  H  B  »  P*rt  ^^ 
residue,  but  vested  ia  R  R  by  operatieB  of  the  dm 
of  1731 ;  or  by  operation  of  the  deed  of  1739,  vastm 
in  H  R,  sqbject  to  the  Crastsof  the  deed  of  I731»u 
laveiur  of  R  &. 
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Held,  abo,  thit  it  was  not  a  ease  of  election,  as 
R  R  bad  no  power  to  reject  tbe  whole  of  the  deed 
of  17S9.     Croker  r.  Martiu,  1  Bligh,  N.S.  573. 

A,  being  poBsesaed  of  a  term  in  lands  of  ninetj- 
aioejearSfif  she  and  B,and  C  &  D,  her  daughters 
bj  a  deceased  husband,  should  so  long  live,  inter- 
marries with  ^,  whereupon  a  settlement  is  msde  of 
tbe  property  of  A,  including  the  term  which  is  as- 
dgned  in  trust  for  A  and  £,  during  their  joint  lives, 
with  ranainder  to  the  survivor,  his  or  her  executors, 
&c.  £  dies  in  the  lifetime  of  A,  by  his  will  treating 
u  his  own  the  term  of  years  in  settlement,  and  be- 
queathing it  to  A  for  life,  with  remainder  to  B  for 
life,  remainder  to  C  for  life,  remainder  to  D  for  the 
xendne  of  tbe  tenn.  He  also,  by  his  will,  bequeaths 
the  residue  of  bis  personal  estste  to  A,  and  leaves 
her  sole  executrix.  A  proves  the  will  and  administers 
to  the  estate,  and  dies,  having  made  a  will  bequeath- 
ing all  her  personal  estate  to  B,  whom  she  appointed 
fole  executrix ;  B  having  married,  X  proved  the 
will ;  X,  in  right  of  B,  entered  and  held  possession 
of  tbe  lands  until  her  death,  when  he  gave  up  the 
poaaeasion  to  Y,  who  took  possession  ss  in  tbe  right 
of  C,  whom  be  had  marriea.  But  afterwards  B  filed 
a  bill  against  Y  and  C,  and  also  againat  D,  stating 
that  be  wsa  ignorant  of  the  settlement  when  be  gave 
up  possession  of  the  premises,  and  bad  lately  dis- 
covered its  existence,  and  the  right  of  B,  his  decessed 
wife  and  teststriz,  under  it,  snd  praying  restoration 
of  tbe  possession,  and  an  account  of  rente  received 
and  payment  of  them,  or  an  occnpation  rent  during 
tbe  wrongful  possession. 

By  the  answer  to  this  bill,  the  defendants  relied 
upon  tbe  will  of  £,  and  the  acceptance  by  A  of  bene* 
fits  under  it,  amounting  to  an  election.  They  also 
filed  a  cross  bill  against  X.  stating  the  will  of  £ ; 
and  that  A,  being  appointed  executrix  under  it,  had 
proved  the  will  and  acted  under  it,  paying  tbe  debts 
and  retaining  a  large  residue,  and  praying  that  it 
miffht  be  declared  that  A  was  bound  to  elect,  and 
had  elected,  to  waive  her  riffbt  to  tbe  term,  and  to 
tike  the  benefit  given  to  her  by  tbe  will  of  X ;  and 
that  they  were  entitled  to  tbe  residue  of  the  term 
according  to  tbe  will  of  X ;  but  tbe  cross  bill  did 
not  mske  the  personal  representative  of  A  in  that 
ehsncter,  a  par^,  nor  pray  any  account  of  the  per- 
sona] estate  of  £,  possessed  by  her.  Under  these 
curcnmstances,  it  was  held  in  the  Court  below  snd 
siBrmed  on  appeal,  that  no  election  by  A  had  been 
proved  in  tbe  cause,  and  that  X,  in  right  of  his  wife, 
was  entitled  to  tbe  possession  of  the  term  under  tbe 
wiU  of  A,  supposing  the  term  to  have  passed  by  the 
words  of  her  will.  Morgan  T.  Edtoardi,  1  Bligh, 
N.S.  401.  *  * 

(G)  Costs. 

If  the  evidence  ss  to  tbe  factum  of  a  will  be  cor- 
Koborated  by  circomstances  so  clear  and  unequivocal 
as  to  entitle  the  same  to  probate,  any  person  im- 
peaching tbe  same  upon  untenable  grounds — as  first, 
by  impBgning  tbe  character  of  the  witnesses ;  second, 
attacking  the  probability  of  the  depositions ;  and, 
third,  denying  the  validity  of  the  signature — will  be 
condemned  in  costs.    JRoteon  v.  Hockt,  S  Add.  53. 

In  Uie  coarse  of  a  cause  to  estsblisb  a  will  against 
an  heir-at-law,  if  be  only  cross-examine  tbe  wit- 
nesses for  the  will,  be  is  entitled  to  bis  costo;  if  be 


examine  witnewes  in  chief,  he  is  not  entitled ;  but 
in  no  such  case  are  the  costs  decreed  against  bim. 
However,  where  he  is  a  plaintiff  seeking  to  set  aside 
the  will  after  any  considerable  lapse  of  time,  he  may- 
be made  to  pay  costs.  Tucker  v.  Sanger,  M'Clel. 
445. 
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(A)  Attendance. 

(B)  Competency. 
'a)  Crimes, 
b)  R^tive  Situation. 
^c)  Interett, 
[d)  Waiver  of  Objection  to, 

(C)  Credit. 

(D)  Commission  to  examine. 

(£)  Examination. 

(a)  At  Law. 

(b)  In  E^iti/. 

(c)  Jn  the  Eeclenattieal  Courts, 

(F)  Interrogatories. 

(G)  Depositions. 

(H)  Protection  and  Privileges. 
(I)  Expenses. 


(A)  Attendance. 

An  attorney  is  not  bound  to  attend  with  a  deed 
at  the  bearing  of  a  cause,  unless  be  be  served  with 
a  subpoena  duces  tecum,  although  he  be  a  witness 
to  a  oeed,  and  has  tbe  same  in  his  possession.  Busk 
T.  Levris,  6  Mad.  89. 

To  obtain  an  attachment  against  a  witness,  being 
at  a  distance,  for  not  obeying  a  subpcena,  the  whole 
expenses  most  be  paid  or  tendered  to  him.  Ashton 
▼.  Haigh,  t  Chit  «01. 

A  rue  fiiii  for  an  attachment  against  a  witness, 
for  not  obeying  a  subpoena,  was  discharged,  when  it 
appeared  that  the  subpcena  dated  on  the  18th  June, 
to  attend  the  trial  of  the  oanseon  the  2nd  July,  was 
served  on  the  3rd  July,  and  the  cause  was  tried  after 
tbe  3rd,  of  which  no  notice  had  been  given  to  tbe 
witness.  Alexander  v.  Dixon,  2  Law  J.  CP.  2<, 
s.  c.  1  Bing.  366,  s.  c.  8  B.  Mo.  387. 

In  order  to  found  an  attachment  against  a  witness 
for  not  obeying  a  subpoena,  the  application  must  be 
made  in  the  term  succeeding  the  trial ;  and  it  seems 
that  tbe  original  subpoena  must  be  shewn  to  tbe 
party  at  the  time  of  the  service.  Thorpe  v.  Gisbume, 
4  Law  J.  C  J».  57,  s.  o.  3  Bing.  993. 

An  attachment  against  a  witness  for  not  appearing 
will  not  be  granted  on  an  affidavit,  that  "  the  defen- 
dant has  been  served  with  a  true  copj*  of  the  sub- 
Soena,"  it  being  too  genersL  Hinchliffe  v.  Graiee,  t 
I'Clel.  &  Y.  «77. 

If  a  witness,  who  has  been  duly  served  with  a 
subpoena  to  attend  to  give  evidence  before  commis* 
sioners  in  tbe  country,  neglects  to  do  so,  the  Court 
will  order  bim  to  attend  before  tbe  examiner  in 
London  to  be  examined,  but  will  not  give  costs 
against  bim.  Pepper  v.  Pepper,  4  Law  J.  Cfaane. 
S13. 
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A  rale  for  an  tttachment  htring  been  granted 
•gainst  a  witness  for  not  attending  a  trial  on  hit 
subpoena,  he  must  not  only  swear  that  be  was  taken 
ill  in  court,  but  that  he  did  not  absent  himself  with 
a  view  that  his  testimony  should  be  withholden  or 
kept  back.     Dent  ▼.  Hathaway,  5  Law  J.  C.P.  58. 

Upon  a  rule  for  an  attachment  against  a  witness  for 
not  obeying  a  subpaenSp  which  rule  the  Court  of  C.P. 
discharged,  because  it  did  not  appear  that  there  had 
been  a  sufficient  service  of  the  subpoena  :  tlie  Court 
also  said,  a  term  having  elapsed  since  the  service, 
that  for  the  future  they  would  adopt  the  rule  in  the 
King's  Bench,  not  to  entertain  such  a  motion  after 
a  term  had  elapsed.  Thorpe  v.  Graham,  3  Bing.  223. 

(B)  Competency. 
(a)  Crimes* 

SembU, — That  a  convict  is  not  disqualified  from 
giving  evidence  in  a  court  of  justice,  if  he  has  onlv 
been  convicted  for  a  conspiracy  to  commit  a  fraud. 
Crowther  v.  Hopwood,  1  D.&  R.  N.P.C.  5.  [Abbott] 

The  evidence  of  a  party  convicted  of  a  conspiracy 
to  defraud,  will  not  be  rejected  by  the  Admiralty 
Court  as  inadmissible,  in  the  absence  of  any  actual 
decision  to  that  effect  in  the  courts  of  common  law. 
VilU  de  Vartovie,  Dods.  174. 

Semhle,  That  a  party  who  has  been  convicted  of 
fraudulently  conspiring  to  enhance  the  value  of  the 
public  funds  by  means  of  unfounded  reports,  is  a 
competen t  witness.  Crowiher  v .  Hopwood,  S  Stark.  2 1 . 
[Abbott] 

A  person  who  has  been  convicted  of  keeping  a 
public  gaming-house,  ia  not  guilty  of  such  an  in- 
nmoas  crime  as  to  render  him  incompetent  as  a 
witness.     Rex  ▼.  Grant,  «  R.  ft  M.  270.  [Abbott] 

A  person  convicted  of  a  conspiracy,  by  bribing  a 
witness  summoned  on  aa  information  against  the 
revenue  laws,  is  incompetent  as  a  witnew.  BuiM 
V.  Barrelt,  1  R.  &  M.  434.  [Gaselee] 

(6)  Relative  Situation. 

A  husband  of  one  of  a  family  is  a  competent  wit- 
ness to  prove  a  pedigree.-  Doe  d,  Nortkey  v.  Harvey, 
1  R.  &  M.  297'.  [Littledale] 

The  declarations  of  deceased  servants  and  ao- 
qnaintanees,  however  intimate,  are  not  admissible 
evidence,  even  in  a  question  of  pedigree.  Joknton 
r,  LawsoH,  2  Law  J.  C.P.  136,  s.  c.  «  Bing.  86. 

A  woman  who  Urea  with  a  man,  uses  his  name, 
and  passes  as  his  wife,  is  a  competent  witneaa  on 
his  behalf,  in  an  action  brought  agminst  him ;  as  the 
mere  ciroumstance  of  cohabitation  only  goes  to  her 
credit,  not  to  her  competency.  Batthewe  v.  Gatindo, 
6  Law  J.  C.P.  138,  s.  c  4  Bing.  610,  s.  d  M.  & 
P.  565,  t.  0. 3  C.  &  P.  <38. 

(c)  Interest, 

In  an  action  of  replevin  against  a  broker,  a  per- 
son who,  at  the  time  of  the  distress,  was  in  partner- 
ship with  snob  broker,  but  who,  at  the  time  of  the 
trial,  had  ceased  to  be  his  partner,  is  a  competent 
witneas  for  him.  i>»iic«i  ▼.  Meikiekam,  3  C.  &  P. 
1T9.  [Bnrrougb] 

If  one  of  aeveral  partners  purchase  goods  in  his 
owte  name  :  Held,  in  an  action  against  the  otfaen, 
that  he  is  not  a  competent  witness  to  prove  that  the 


pnrebase  was  nrade  on  the  partnership  aeeoaitt 
Ripley  v.  Thomson,  5  Law  J.  C.P.  8. 

Several  ereditors  of  a  bankrupt  agreed,  at  a  pablie 
meeting,  that  an  attorney  shoaM  be  appointed  on 
their  behalf,  and  that  the  expenses  should  be  borse 
by  such  creditors  in  the  usual  way :  Held,  diat  eadi 
creditor  was  separately  answerable ;  and,  in  an  ac- 
tion brought  by  the  attorney  against  one  of  sod 
ereditors  for  his  proportion  of  his  bill  of  costs,  that 
another  who  had  paid  his  proportion  was  admissible 
as  a  witness  to  prore  that  the  other  creditors  bad 
promised  to  contribute  according  to  the  agrfemeat 
entered  into  at  snch  meeting.  Taylor  r.  Coken,  5 
Lew  J.  C.P.  58,  s.  e.  4  Bing.  53. 

In  an  action  of  trespass  for  breaking  and  eaterif ; 
a  close,  it  was  held  diat  a  person  who  has  aetndljr 
eemmitted  the  trespass,  is  a  competent  witness  for 
the  plaintiff,  if  he  be  not  sued  as  a  co-trespasKr, 
though  be  is  not  released  by  the  plaintifl*.  Merris 
r.  Daubigny,  5  B.  Mo.  319. 

A  stage  coachman  is  not  a  competent  witaess,  ia 
an  action  for  an  injury  committed  by  the  negli^nt 
driving  of  a  cart,  unless  he  be  released.  Kerriae^ 
▼.  Coatsworth,  1  C.  &  P.  645.  [Best] 

In  an  action  on  the  case  for  negligently  drivia;  i 
nail^coacB  against  th«  pTainti^s  waggon-howe, 
whereby  the  horse  was  killed^  Held,  tiiat  the  mg- 
goner  was  incompetent  to  prove  the  negligence  of 
the  defetfdant,  without  a  release  firom  the  |^atiC 
Morish  r,  Foote,  8  Taunt  454,  a.  c.  t  B.  Mo.  506. 

In  an  action  against  the  captain  and  owfler  of  a 
steam- vessel,  for  an  injury  resulting  from  the  in- 
proper  management  of  the  vessel,  if  it  appear  that  a 
pilot  had  the  control,  such  pilot  is  not  a  witsea  fer 
the  defendant,  without  a  release,  although  the  de- 
fendant himself  was  on  board  at  the  time,  ffcdkni 
T.  Fittlayson,  3  C.  &  P.  305.  [Best] 

In  an  action  oftrover  against  the  sheriff  for  lakiag 
goods,  the  officer  who  had  given  him  security  is  vat 
a  competent  witness  for  the  defence,  even  tboegli 
the  officer  ia  indemnified  by  the  execution  creditor, 
and  does  not  employ  the  attorney.  Whit^oasir' 
Atkinson,  3  C.  &  P.  344.  [Tenterden j 

In  an  action  by  the  plaintiff  against  his  sgaot 
abrosd,  for  not  accountrt^,  the  defendant's  agent  ii 
London  is  a  competent  witness,  though  he  has  ac- 
cepted a  bill  for  ihe>  price  of  the  goods  in  qnestioa, 
which  is  lying  dishonoured  in  tiie  plaintiff^s  heads 
Martineau  v.  Woodland,  «  C.  ft  P.  65.  [Abbott] 

If  the  signature  of  a  co-trustee  to  a  power  fortbe  nil 
of  stock  be  forged,  the  co- trustee  is  a  competent  wit- 
ness to  prove  the  forgery.  Rex  t.  Wait,  1  Bing.  Hh 
s.  c.  7  B.  Mo.  473,  S.  c.  il  Price,  518. 

Plaintiffii  who  are  merely  trustees,  and  have  io 
beneficial  interest  in  the  property  in  dispute,  any 
be  examined  as  witnesses.  Hougham  v.  Sandys,  f 
&  fie  S.  S«l. 

As  ezecotoris  notprednded  from  giving  evidence, 
•hhoogh  he  tikes  a  contingent  revetsronary  interest 
under  the  will.    Lynn  r.  Beaver,  1  Tlim.  65. 

A  let  a  hoQse  to  the  plaintiff,  who  underlK  to  de 
defendant ;  and  on  the  plaintiff  becoming  hankrept, 
the  ass^neea  consented  to  an  action  for  nse  aid 
oooupation  being  broaght  by  A  in  the  plaintiiTi 
name.  A  died,  and  his  executor  directed  the 
plaintiff's  attorney  to  go  on  with  the  action  :  Held, 
that  the  ezftcator  was  not  a  competent  witoea  os 


WITNESSES— (Competency). 


563 


the  part  of  the  pUiintiff.     Paihtr  v.  Viueent,  S  C.  & 
P.S8.  [Tenterdcn] 

If  an  asaignee  of  a  bankrupt  release  hid  claioi  aaa 
creditor,  he  is  not  an  incompetont  witness  to  support 
the  petitioning  creditor's  debt  Tcmlimon  r.  Wilket, 

5  B.  Mo.  172. 

StnUiU — That  where',  in  an  action  of  trespass,  a 
defendant  has  suffered  judgment  b\r  default,  he  is 
incompetent  as  a  witness  Cor  his  co-aefendant,  if  the 
jury  bave  to  assess  damages  as  well  as  to  try  issues. 
Muih  V.  Smith,  1  C.  &  P.  577.  [Best] 

A  person,  not  on  the  record,  but  chargeable 
jointly  with  the  defendant,  is  a  competent  witness 
for  tho  plaintiff.  Blackett  r.  Ww-,  4  Law  J.  K.B. 
%05,  s.  c.  5  B.  &  C.  385,  s.  c.  8  D.  &  K.  142. 

A  person  who  is  substantially,  though  not  noBU- 
nally,  the  plaintiff,  and  lor  whose  benefit  the  action 
is  brought,  cannot  qualify  himself  to  be  a  witness 
by  parting  with  his  interest  in  the  subject-matter. 
Std  q^uare — whether  that  interest  must  appear  on  the 
face  of  the  record.  Bell  y.  Smith,  4  Law  J.  K.B. 
140,  8.  c.  5  B.  &  C.  188,  s.  c.  7  D.  &  R.  846. 

A  witness  may  prore  that  the  debt  for  which  the 
plaintiff  is  suing  was  due  jointly  to  him  and  tbe 
plaintiff,  and  that  it  is  paid.  Evant  ▼.  YealherJ,  1 
C.  &  P.  49  :  overruled,  2  Law  J.  C.P.  149,  s.  c.  it 
Bing.  133,  s.  c  9  B.  Mo.  272. 

Where  a  person,  prior  to  being  made  a  defendant, 
bad  been  examined  as  a  witness  (or  the  plaintiff,  and 
was  not  really  interested  in  the  suit,  his  evidence  was 
permitted  to  be  read.  Cope  v.  Parry,  2  J.  &  W. 
539.     . 

The  erasure  of  a  party's  name  from  a  bill,  with 
the  consent  of  all  parties,  renders  him  a  competent 
witness,  without  a  release.    Sewell  v.  Stubbs,  1  C. 

6  P.  73.  [GifforJ] 

Where  a  ship  has  been  captured,  and  it  is  im- 
possible to  obtain  witnesses  from  that  vessel,  a  claim 
of  joint  capture  may  be  proved  by  the  evidence  of 
witnesses  who  have  released  their  claims.  The 
GaUn,  2  Dode.  21. 

One  of  several  defendants,  against  whom  no  proof 
has  been  adduced,  is  not  entitled  to  an  acquittal  so 
as  to  make  bim  a  witness,  until  all  tbe  evidence 
agaioet  the  parties  has  been  gone  into.  Wright  v. 
PauUn,  1  R.  &  M.  128.  [Best] 

If,  in  assumpsit  for  work  and  labour,  the  defence 
be  that  A  B  was  employed  to  do  tbe  work,  and  not 
the  plaintiff,  A  B  is  a  competent  witness  co  prove 
this,  although  he  is  an  uncertificated  bankrupt,  and 
his  assignees  have  received  the  amount  due  for  this 
very  work  as  work  done  by  him.  WHsoh  v.  Gal- 
latiy,  2  C.  &  P.  467.  [Abbott] 

In  an  action  of  trover  for  goods,  die  party  wbo 
aold  them  to  the  plaintiff,  on  an  understanding  that 
if  they  were  not  paid  for  they  were  to  be  returned, 
is  a  competent  witness  for  tbe  plaintiff,  although  he 
has  not  been  paid,  and  the  plaintiff's  succeeding  in 
the  action  will  enable  him  to  have  them  back.  Banks 
▼.  Kuin,  2  C.  &  P.  597.  [Best] 

If  A  employ  B  to  rebuild  a  house,  and  B  desiree 
C  to  do  the  bricklayer's  work.  A,  who  has  not  paid 
B,  is  a  CMnpetent  witness  in  an  action  by  C  against 
By  to  prove  that  he  has  performed  his  work.  Good' 
mum  V.  Love,  1  C.  &  P.  76.  [Gifford] 

SembU — in  an  action  for  work  and  labour  by  tbe 
plaintiff,  A  is  a  competent  witness  to  prove  that  be 


did  the  work,  and  not  the  plaintiff.  Martin  v.  Juck' 
«m,  1  C.  &  P.  17.  [Park] 

If  a  witness  voluntarily  press  money  into  the 
hands  of  the  sheriff  on  behalf  of  a  defendant  instead 
of  bail,  without  any  inducement  from  tbe  principal, 
he  is  incompetent  on  account  of  interestedneas. 
Laeoti  V.  Higgins,  1  D.  &  R.  N.P.C.  46.  [Abbott] 

Where  trover  was  brought  for  a  deed,  which  deed 
the  defendant  had  by  letter  admitted  that  be  had 
detained  at  the  request  of  W  R,  and  in  the  detainer 
of  which  W  R  was  substantially  interested  :  Held, 
that  the  declarations  of  W  R  were  properly  received 
in  evidence,  in  favour  of  the  plaintiff's  claim,  and 
that  W  R  was  properly  rejected.  Harrif^n  r.  Fe^ 
lancet  1  Bing.  45. 

Upon  an  issue,  whether  a  tenement  which  has 
been  rated  to  a  chapel  rate,  is  situate  within  the 
chapelry  ;  a  person  occupying  rateable  property  in 
that  cliapelry,  is  a  competent  witness  to  prove  the 
affirmative  at  common  law. 

Held  also,  by  Mr.  Justice  Bay  ley  and  Mr.  Jus- 
tice  Holroyd,  (Mr.  Justice  Littledale  dubitante,) 
that  such  witness  is  also  competent  under  the  statute 
54  Geo.  3,  c.  170,  e.  9.  Maraden  v.  Stansfield,  5 
Law  J.  K.B.  159,  e.  o.  7  B.  &  C.  815,  s.  c.  1  M. 
&  R  689. 

Copyhold  tenants  are  incompetent  witnesses  to 
prove  a  right  within  the  manor  for  the  copyholders  to 
take  timber  for  repair.  Lady  Le  Fleming  v.  Simpson, 
6  Jaw  J.  K.B.  207,  s.  c.  2'M.  &  R.  169. 

In  ejectment,  a  witness  on  the  voir  dire  stated, 
that  tbe  lessor  of  the  plaintiff  had  many  years  since 
assigned  tbe  premises  to  him  for  a  cerum  purpose, 
and  that  he  had  kept  tbe  deed  for  some  time,  and 
then  returned  it  back  to  tbe  lessor  of  the  plaintiff: 
Held,  that  tbe  witness  possessed  such  an  interest 
as  rendered  bim  incompetent.  Doe  d.  Scales  t. 
Bragg,  1  R.  &  M.  87.  [Best] 

In  an  action  on  the  case  by  a  reversioner,  the 
tenant  in  possession  is  a  competent  witness,  to  prove 
any  injury  done  to  his  inheritance  by  a  stranger. 
DoddingtoH  v.  Hudson,  1  Bing.  257,  s.  c.  8  B.  Mo. 
163. 

Where  an  avowry  in  replevin  was  by  J  B  that 
"  plaintiff  and  one  T  B  were  joint  tenants  under  a 
lease  and  rent,  in  arrear,"  &c.  but  the  lease  was. 
never  executed  by  them  :  Held,  that  T  B  was  not  a 
party  to  the  record;  and,  it  not  appearing  that  he  was 
BO  connected  with  the  plaintiff  as  to  be  liable  for  the 
rent,  that  he  is  a  conipeient  witness  to  prove  the  de- 
scription of  rent  agreed  on.  Buuter  v.  Warre,  1  B. 
&  C.  689. 

In  an  action  of  replevin  by  an  under-tenant  against 
a  landlord,  who  towards  discharging  the  rent  due 
from  bis  tenant,  distrained  as  bailiff  of  bis  tenant 
for  the  amount  of  rent  due  from  the  under-tenant  to 
the  tenant,  tbe  Court  held,  that  the  tenant  was  not 
a  competent  witness  to  prove  the  amount  of  the  rent 
due  from  the  under-tenant.  Upton  v.  Curtis,  t 
Bing.  210,  s.  c.  8  B.  Mo.  52. 

In  trover  for  a  barge  claimed  by  the  plaintiff  un- 
der a  purchase  from  one  B,  and  by  the  defendant  by 
lien  from  W,  who  also  bought  it  from  B  ;  B  was 
called  to  prore  tlie  sale  to  W,  when  it  was  objected 
that  he  was  interested,  and  therefore  incompetent : 
Held,  that  a  release  from  W  restored  his  compe- 
tency.    Radburn  v.  Morris,  6  Law  J.  C.P.  152,  s.  c. 
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4  Bing.  649,  s.  e.  1  M.  &  P.  648,  s.  c.  3  C.  &  P. 
254. 

Wbera  1  witnen  is  entitled  to  a  distribntiTe  sbare 
of  tn  intestate's  estatOp  a  release  to  the  adminiatrm- 
tor  of  the  intestate  of  all  demands,  &c.  from  the  be- 
ginning of  the  world  up  to  the  time  of  eieeutiug  tk$ 
reUoH,  will  not  render  bim  a  competent  witness  in 
an  action  at  the  suit  of  the  administrator  against  a 
debtor  of  the  intestate.  Matthevo$  ▼.  Smith,  2  Y.  & 
J.  426. 

(<f)  Waiver  of  Obfeetiou  to» 

1(  tbe  interestednessof  a  witness  appears,  and  the 
examiner  proceeds  to  examine  him  as  to  the  merits, 
it  is  a  waiver  of  the  objection  to  bis  competencj^, 
Afum.  1  Ken.  389. 

(C)  Credit. 

Tbe  credit  of  a  witness  msj  be  impeached,  by 
shewing  that  he  has  made  statements  oat  of  court 
contrary  to  those  which  he  has  sworn  to.  Locke  ▼. 
Denner,  1  Add.  360. 

An  allegation  exceptive  to  the  general  character 
of  a  witness,  will  not  be  admitted  antil  the  final 
hearing  of  tbe  cause.  Chajpman  ▼.  Whitby,  3  Phill. 
370. 

(D)  Commission  to  examine. 

[See  Practice,  in  Equity.] 

Discretionaiy  exercise  of  the  jurisdiction  of  the 
Court  ss  to  granting  commissions  to  examine  wit- 
nesses abroad.     Loutada  r.  Tempter,  2  Rnaa.  561 . 

A  plaintiff  is  not  entitled  to  a  commission  to  ex- 
amine witnesses  abroad,  if  the  defendant  is  not  in 
contempt,  altboush  bis  time  for  answering  has  ex- 
pired, and  an  order  for  time  has  been  obtained  by 
him.     Cook  ▼.  Stephens,  3  Law  J.  Cbano.  226. 

A  demurrer  to  a  bill  for  a  discovery  and  a  com- 
miasion  in  aid  of  the  defence  of  an  action  for  libel, 
being  oTemiled,  a  commission  to  examine  witnesses 
abroad  will  be  granted,  before  answer,  though  the 
defendant  in  equity  denies,  by  affidavit,  the  truth 
of  the  juatification  pleaded  at  law. 

QMffrei' Whether,  according  to  the  strict  practice 
of  the  Court,  affidavits  can  be  read  in  oppoattion  to 
the  motion  for  a  commission.  Shaekell  v.  Maca^lay, 
3  Law  J.  Cbanc.  40. 

Where  tbe  defendant's  witnesses  have,  in  their 
examination  in  the  cause,  denied  that  they  ever 
made  certain  declarations  with  respect  to  the  mat- 
ters put  in  issue  between  the  parties,  the  plaintiff  is 
entitled  to  a  commission  to  examine  the  witnesses, 
in  order  to  prove  tliat  the  first-mentioned  witnesses 
did  make  the  alleged  declarations. 

A  party  is  entitled  to  such  a  commission,  though 
a  considerable  interval  may  have  elapsed  since  the 
pSFsing  of  publication,  if  the  hearing  of  the  cause 
will  not  be  thereby  delayed.  Piggott  v.  CroihaU,  1 
Law  J.  Chane.  225,  s.  c.  1  S.  &  S.  467. 

On  sn  application  for  a  commission  to  exsmine 
witnesses  abroad  in  aid  of  an  action  at  law,  the 
Court  may  go  into  the  merits :  in  support  of  such 
an  applicatfon,  it  is  not  enough  that  tbe  affidavit 
swear  the  evidence  to  be  material ;  it  must  disclose 
tbe  points  to  which  the  evidence  is  to  go.  Sembte — 
-thst  the  affidavit  ought  to  state  the  names  of  the 
witnesses.  MenditabatY,  Maehado,4  Law  J.  Chanc 
142,  s.  c.  2  S.  &  S.  483. 


On  a  bill  by  underwriters  for  a  oonmission  to  ax- 
amine  witnesses  abroad,  to  prove  tbe  circamstsnen 
under  which  a  ship  had  been  ooodemned  and  sold 
as  not  worth  repair ; — ^the  Court  held  an  affidavit  of 
the  plaintiff's  solicitor,  stating  hu  informatioB  aad 
belief  that  there  were  several  witnesses  abiosd, 
whose  testimony  was  necessary  for  the  plaiatift,  ts 
be  sufficient,  though  it  did  not  state  any  gnnadi 
for  his  belief.    Rabituem  t.  Soaaes,  1  Y.  &  J.  678. 

A  plaintiff  in  a  bill  for  a  eommissioD  to  exanuaa 
witnesses  abrosd  in  aid  of  an  action  at  law,  is  ta* 
titled  to  move  for  a  commission  ss  soon  as  the  de- 
fendant obtains  an  order  for  time.  It  is  no  aasinr 
to  such  a  motion,  that  the  plaintiff  had  previoadj 
taken  out  a  summons  before  a  judge  of  tbe  eooxt  of 
law  in  which  the  action  is  brou^t,  xvquiciog  dn 
defendant  to  consent  to  the  issuing  of  a  commianns 
-~that  tbe  defendant  did  consent — but  thst  tks 
plaintiff,  disliking  the  terms  imposed  by  the  miaoliB 
of  tbe  judge's  order,  bad  refused  to  draw  up  tkat 
order,  or  to  act  upon  iL  Menditabal  r.  Meshade,  4 
Law  J.  Chanc.  62,  s.  o.  2  S.  &  S.  453. 

Commission  for  the  examination  of  witnessea  di- 
rected to  Bencoolen  in  India,  notwithstanding  tin 
13  Geo.  3,  c.  93,  s.  44.  Baekett  r.  Taoeeff,  6  Mad. 
261. 

Commission  for  the  examination  of  witasam, 
permitted  to  extend  to  several  places  in  the  West 
Indies,  although  the  affidavit  mentioned  onlj  par- 
sons at  one  place ;  where  it  appeared  by  the  aaa^, 
that  the  transactions,  out  of  which  the  queados 
arose,  were  in  the  West  Indies.  JeelcsM  v.  Sifee§, 
13  Price.  312. 

On  a  biU  for  a  discoTsiy  and  commission,  a  com- 
mission  to  examine  witnesses  nuiy  issue  prarioas 
to  answer.     Ibbetun  v.  Riehtnrdton,  M'CIeL  58i. 

A  commission  to  examine  witnesses  maj  be  ob- 
tained after  a  peremptory  ord^r  to  speed  ^  caaaa* 
Field  T.  SowU,  1  Russ.  82. 

The  Court  cannot  extend  the  time  mentioaed  ia  a 
commission  for  the  examination  of  witnesses.  Hetl 
V,  De  Tastet,  6  Mad.  269. 

The  original  bill  being  for  an  accoont,  and  aa  is- 
j  unction  to  restrain  an  action  ;  and  the  iojunetioa 
being  dissolved  on  the  merits  nearly  ten  jeirs  after 
the  bill  was  filed,  the  plaintiff  filed  a  supplemestal 
bill  for  discovery  and  commission  to  examine  wit- 
nesses in  aid  of  his  defence  to  an  aetion  aobetaa- 
tially  the  same  ;  motion  for  the  conmiasioD  refused, 
with  costs,  on  the  ground  of  delsy.  Todd  v.  Aylme, 
1  S.  &  S.  271. 

A  commission  to  examine  witnesses  abroad  ft- 
fused,  on  tbe  ground  of  the  delay  of  the  par^  vbo 
made  tbe  application. 

Quttre — Whether  the  Court  will  grant  a  cooiBis- 
sion  to  examine  witnesses  abroad  in  aid  of  tbe  de- 
fence to  an  action  at  law,  where  it  will  aotatajdie 
trial  of  the  action  till  the  return  of  the  commisnoa. 
Hart  V.  Strong,  2  Russ.  559. 

Where  a  commission  is  obtained  for  the  exaBuaa- 
tioo  of  witnesses  abroad,  although  returnable  iHdi- 
out  delay,  it  need  not  be  returned  within  the  sane 
time  as  home  commissions,  namely,  before  tbe  ead 
of  tbe  term,  but  a  reasonable  period  is  allowed,  ac- 
cording to  circumstances.  Weker.  Fmnkliu,  lS.& 
S.  95. 

If  a  commission,  issued  in  term-time,  be  msde  it* 
tumable  without  delay,  it  is  returnable  tbe  fine  day 
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of  tbe  next  teim ;  if  itsued  in  vacation,  the  list  day 
of  the  next  term.    Anon,  t  Ken.  30.  Chanc. 

Where  the  plaintiff  by  his  conduct  lenders  it  im- 
]M)8Bible  to  examine  all  the  witnesses  under  the  first 
commission,  and  afterwards  applies  for  a  second  com- 
aisiioo,  the  Court  will  order  him  to  papr  the  extra 
costs  ocossioned  by  the  second  commission,  as  well 
u  the  defendant's  costs  of  the  motion,  snd  will  like- 
wise put  him  under  terms  with  respect  to  the  time 
and  mode  of  exeoating  the  second  commission. 
Iforrii  T.  Davm,  1  Law  J.  Chano.  SCO. 

The  rule  as  to  costs  of  commissions  to  examine 
witnesMs  abroad  is,  that  they  are  to  be  home  by 
the  plaintiff  as  part  of  the  discovery  ;  but,  if  the  de- 
fendant examines  into  bis  own  case,  he  roost  bear  a 
proportional  share  of  the  expense  of  the  commission, 
JceJbtfK  T.  Strong,  13  Price,  209. 

Under  a  commission  for  the  examination  of  wit- 
neeses  abroad,  the  commissioners  examined  the  wit- 
nesses for  the  plaintifis;  and,  under  an  impression 
that  the  defendant  had  no  witnesses  to  examine, 
(whether  he  bad  or  bad  not  given  notice  of  his  in- 
tention to  examine  witnesses,- was  disputed,)  they 
closed  the  commission,  and  returned  it  to  England. 
After  the  eommiasion  had  been  sent  off,  the  defen- 
dant examined  bis  witnesses  before  some  of  the  com- 
missionen ;  and  the  depositions  of  those  witnesses, 
and  the  interrogatories  upon  which  the?  were  taken, 
were  sealed  up,  and  forwarded  to  England.  On 
motion  to  annex  tbe  last-mentioned  depositions  and 
interrogatories  to  the  commission  and  the  depositions 
CO  the  part  of  the  plaintiff,  the  Court  expressed  sn 
inclination  to  grant  the  defendant  a  new  commission, 
iraless  the  plaintiff  would  consent  to  the  motion ; 
and,  upon  such  consent  being  given,  the  Court  made 
the  order. 

When  a  commission  to  examine  witnesses  is  re- 
tomed,  it  is  opened  by  the  junior  sworn  clerk,  for 
the  purpose  of  entering  the  names  of  the  scting 
eommiflsioners  in  the  commission- book  ;  and  the 
comnaission  is  then  kept  under  lock  and  key  until 
publication  is  passed.  Irving  r.  Viana,  1  Y.  &  J« 
416. 

Under  special  ciranmstances,  the  Court  will  per- 
mit a  commissioner  to  be  examined,  even  after  the 
eommiasion  hss  been  opened,  and  the  examination 
of  witnesses  proceeded  with.    Grubb  r,  Grubbf  1 

y.  &  J.  36. 

(£}  ErAMINATION. 

[See  Practiob.] 
(a)  At  Law. 

Tbe  examination  of  witnesses  must  be  goremed 
and  directed  by  the  presiding  judge,  since  no  fixed 
rale  can  be  propounded.  C/otm  v.  Saffery,  t  R.  & 
M.  lee.  [Best]  :  s.  P.  Ba$tw  v.  Cartw,  X  R.  &  M. 
197.  [Abbott] 

If  a  witness,  without  ohjeeting  to  it,  tskes  tl^e 
oath  in  the  ususl  form,  he  may  be  afterwards  asked, 
whether  he  thinks  the  oath  binding  upon  bis  eon- 
eeieDce :  but  it  is  unnecessary  and  irrelevant  to  ask 
him,  if  be  considers  any  other  form  of  oath  more 
bind  ingt  and  such  question  cannot  be  asked.  QuMn*s 
ease,  S  B.  &  B.  f84. 

Though  the  mode  of  examining  a  deaf  and  dumb 
witsem  by  means  of  signs  made  with  the  fingers  is 


a  mode  receivable  even  in  capital  cases,  yet,  where 
the  witness  can  write,  iemhle,  that  it  would  be  better 
to  make  him  write  hia  answers  to  the  questions 
put  to  him.  McrrtMon  v.  Lennard,  t  C*  6t  P.  127. 
[Best] 

A  witness  may  be  examined  as  to  what  one  of  the 
parties  in  the  cause  diaclosed  as  to  the  contents  of  a 
paper  relative  to  the  matter  in  issue,  without  pro- 
ducing the  document.  Stwell  v.  Stubbg,  1  C.  &  P. 
73.  [Gifford] 

Tbecircumstsnces  of  a  witnessdeclining  to  answer 
s  question,  is  no  proof  of  tbe  truth  of  the  fact  in- 
quired into.     RoH  V.  Blakemort,  1  R.  &  M.  383. 

Tbe  rale  sanctioning  witnesses  being  sent  out  of 
court,  does  not  apply  to  an  attorney.  Pomtrou  v. 
BaddeUy,  1  R.  &  M.  430.  [Littledale] 

Where  a  witness  has  been  present  in  court  during 
a  trial,  when  he  ought  to  have  been  out  of  court, 
under  an  order  made  for  that  purpose,  he  cannot  be 
examined,  and  the  Court  refused  to  grant  a  new 
trial,  on  the  ground  of  the  rejection  of  £e  testimony 
of  such  a  witness.  Attifmty  General  v.  Bulpit,  9 
Price,  4. 

The  plaintiff's  counsel,  after  he  has  closed  his 
case,  may  recall  his  witness  in  a  civil  case,  but  not 
upon  a  criminal  prosecution.  Brown  v.  Giles,  1  C. 
&  P.  11&  [Park] 

The  copy  of  an  instrument  msde  six  months  after 
the  original,  which  is  so  defaced  as  to  be  unintelli- 
gible, cannot  be  used  by  a  witness  to  refresh  his 
memory.    Joneg  v.  Stroud,  2  C.  &  P.  196.  [Best] 

Where  a  witness  refreshes  his  memory  by  refer- 
ring to  a  memorandum,  the  adverse  party  is  entitled 
to  look  at  it.  Sinclair  v.  Steventott,  1  C.  &  P.  582. 
[Best] 

A  witness  who  produces  a  memorandum  to  re- 
fresh his  memory,  renders  himself  liable  to  be  cross- 
examined  ss  to  other  parts  of  the  document.  Lotfd 
V.  Frethfietd,  <  C.  &  P.  325.  [Abbott] 

The  general  rule  is,  that  no  paper  can  be  put  into 
the  hand  of  a  witness  to  refresh  his  memory,  which 
is  not  of  his  own  handwriting ;  therefore,  if  he  is 
ssked  whether  he  has  not  been  imprisoned  in  France, 
the  counsel  asking  this  cannot  put  into  his  hand  an 
authenticated  copy  of  tbe  sentence  of  the  French 
Court.*  Meagoe  v.  Stmmom,  3  C.  &  P.  75.  [Tenter- 
den] 

A  witness  who  cannot  speak  to  a  fact  until  he 
has  refreshed  his  memory  by  referring  to  a  paper 
written  or  signed  by  himself  at  the  time  in  question, 
will  be  allowed  to  refer  to  it  for  that  purpose, 
although  tlic  paper  itself  would  be  inadmissible  in 
evidence  for  want  of  a  stamp.  Maugham  ▼.  Hubbard, 
6  Law  J.  K.B.  229,  s.  c  8  B.  &  C.  14,  s.  c.  2  M. 
&R.  5. 

Where  an  issue,  directed  by  the  Court  of  Chan- 
eery,  ordered  that  the  defendant,  if  it  were  essential, 
should  be  examined  as  s  witness :  It  was  holden, 
that  he  was  also  liable  to  be  cross-examined.  Clarke 
V.  Saffery,  1  R.  &  M.  126.  [Best] 

Questions  tending  to  degnde  a  witness,  without 
exposing  him  to^punisbment,  may  be  put  on  crosa- 
examination.  Cundell  v.  Pratt,  1  M.  &  M.  108. 
[Best] 

On  the  examination  of  a  prosecutor  on  an  indict- 
ment against  a  female  for  stealing  from  the  person, 
he  is  not  bound  to  answer  whether  improper  inter- 


5GG 


WITNESSES — (iNTEJiRoaATORiEB — Depositions — Peotbction). 


eouise  took  place  betweon  him  tad  the  prisonAi. 
Rix  r.  Pitcher,  I  C.  &  P.  85.  [HuUock] 

Aiter  a  witneas  baa  been  told  tbat  he  ia  oot  boaod 
to  discloae  any  matter  which  may  tend  to  criminate 
himaelf,  if  be  doea  anawer  a  queation  of  tbat  deacrip- 
tion,  he  ia  bound  to  answer  all  queationa  relative  to 
that  tranaaction.  Dixon  r.  VaU,  1  C.  &  P.  378. 
[Best] 

If  a  witness  anawera  any  queationa  on  a  matter 
nndering  himself  liable  to  forfeiture  or  punishment, 
he  cannot  afterwarda  claim  hia  privilege,  but  muat 
answer  throughout*  Etist  v.  Chofman^  1  M*  Ac  M« 
47.  [Abbott] 

If  aeveral  defendants  appear  by  different  counsel, 

each  of  the  counael  may  crosa-ezamioe  the  plaintiff's 

witneaaea;  but  only  one  can  examine  their  own 

joint  witneaaea  ia  chief.  King  y.  WilUuauon,  3  Stark. 

162.  [Abbott] 

(b)  In  Equity. 

If  one  party  ia  examined  by  the  other  partiea,  hia 
examination,  though  notuaed  by  those  other  partiea, 
may  be  looked  into  by  the  Maater,  or  the  Court. 
GiUm-t  V.  WtthertU,  3  Law  J.  Chanc.  138,  a.  o.  2  S, 
&  S.  254. 

Any  party  to  the  cause  may  be  examined  in  the 
prosecution  of  an  inquiry  directed  by  the  decree. 
A  defendant  may  be  examined,  aaving  just  excep- 
tions, aa  well  after  the  decree  aa  before.  Zfnnniin^« 
T. ,  4  Law  J.  Chanc.  141. 

A  witneaa  will  not  be  allowed  to  be  examine4  de 
h$m  «M,  on  aa  affidavit  that  ahe  laboura  under  a 
cancer,  but  not  stating  that  ahe  is  in  immediate 
danger.    Anon.  1  Law  J.  Chanc.  76. 

A  party  will  not  be  allowed,  on  inquiries  before 
the  Maatori  to  examine  witneaaea  whom  he  has  ex- 
amined in  the  cause,  except  upon  affidavit,  aetiiog 
forth  apecial  circMHsaUnces,  and  the  pointa  aa  to 
which  they  are  to  be  re-examined,  which  pointa 
muat  not  have  been  in  iasue  in  the  cause. 

1 1  roust  appear  on  the  affidavit  that  theae  witnesses 
could  not,  as  to  the  pointa  propoaed,  have  been  ex- 
amined ou  the  iuterrogatorlea  ezbfbiUd  before  tJM 
bearing.     CampMl  v. ,  1  Law  J.  Chanc.  70. 

Where  a  wiineas  has  been  examined  ia  the  cauae, 
to  prove  the  loas  of  a  deed,  but  has  not  been  exv 
mined  so  as  to  Jet  in  secondary  evidence  of  the  in- 
atruroeut,  and  an  inquiry  baa  been  directed  before 
the  Master,  the  Coiut  will  give  leave  to  ra-exasains 
the  witneaa  before  the  Maaier.  HurLofk  v.  Priemlif, 
X  Law  J.  Chanc.  212. 

A  wiinttM,  who  baa  been  examined  at  the  hearing 
only  to  prove  cshibita,  may  be  ezamised  before 
the  Msster  on  interrogatories  to  prove  other  exhi- 
bits, without  a  special  order. 

The  refusal  of  a  witneaa*  to  be  orotai-examlned  is 
no  rsasou  for  suppressing  his  depoaitioo,  but  the  ad- 
farae  parly  must  at  the  time  enforce  auch  right  of 
oross-exsroination  as  he  haa.  Courtenty  v.  Hotkinh 
i  Uuaa.  253. 

If,  after  a  defendant  has  been  examined  as  a  wit- 
ness under  the  usual  order,  it  ia  discoveied  that  be 
has  not  effectually  releaaed  hia  intereat ;  and  be 
afterwards  relesse  tliat  intereat,  an  order  may  be 
obtained  for  the  suppression  of  his  deposition,  and 
his  re-sxamination  on  the  same  interrogatories,  sav- 


ing just  exceptions.  — — —  v.  Figu,  3 Law  LChoB. 
134. 

The  examiner  of  a  witneas  in  the  Exaaiair'i 
office,  is  bound  to  keep  him  in  Londoa  Umtj-mf^ 
boura  after  his  production  at  the  seat  of  the  adrm 
clerk  in  court,  and  not  forty-eight  hours  after  ha 
examination  Ib  finished :  and  if  the  cross  isisusis- 
toriaa  aie  left  with  the  Exaasiiier  within  ths  in^- 
eight  houn,  then  the  party  produdag  hiaasMitkitf 
him  in  London  till  hia  eroaa-exambatioa  hai  fer- 
minated ;  therefore,  where  a  par^  did  noteosflf 
with  the  above  rule,  they  ordered  him  back  tolsa- 
don  at  hia  own  expenae.  Wkktu^  v.  Ufuifd,  1  & 
&S.  446. 

(c)  In  the  EccUtiastkal  Onaii. 

All  lettera  which  tranapire  between  a  solieiBi 
and  a  witneaa  relative  to  hia  examinatioa,  aii^  if 
required,  he  produced.  Aikimam  r.  Aiham,  t  i(U> 
468. 

The  Court  will  compel  a  witness  to  ansvtreifi- 
citly,  whether  he  ia  or  ia  not  reaponahle  ia  Mi 
way,  for  the  party 'a  expenses  in  whoee  bebilf  hail 
examined,     tfudwn  v.  Btm»ehamp,  2  Ajld.3&l 

Where  a  witnesa  haa  been  repeated  and  diwiw<i 
long  anierior,  ahe  cannot,  aa  a  maUer  of  cauneb  hi 
examined  upon  artidee  of  a  plea  which  ahe  kwaM 
been  deaigned  to  at  the  lime  of  her  piedaGna 
WHkiMMn  V,  DaU(m,  X  Add.  339. 

(F)  Interrooatoeibs. 

[See  Practice,  in  Equitt.] 

Qa  the  trial  of  an  ejectieni,  the  Coait  wiU  bH 
grant  a  rule  to  examine  a  material  viteeaa  apsaia> 
terrogatoriea,  although  the  witneaa  was  so  iB  ihtf 
he  could  not  attend.    ilaMi.  2  Chit.  199. 

It  is  not  necessary  to  aet  forth  the  nameiaf  As 
witnesses  whom  it  ia  wiabed  lo  be  exaaaiasd  ss  ia* 
terrogatoriea.  When  the  motion  ia  aiade  ia  ttm 
tinse,  no  coau  are  allovired ;  but  when  it  ii  aa^  ^^ 
Niai  Priqs,  then  the  o|^K)sitejMity  has  dM«aili<' 
the  day.    Anou,  2  Law  J.  K.B.  94. 

The  Court  will  not,  m  gmtni,  gtye  tins  la  sat- 
amine  «itiM>aaea«broad,  oninierrogaftoaes.iaja*' 
fication  of  a  libel,  but  they  wiU  do  it  oa  tacBi»ai 
on  the  defendant  admitting  the  foct  of  poUicaMa. 
Brown  v.  Murray,  2  Law  J.  K.B.  222,  s»c  4l).ft 
R.  831. 

A  party  who  omita  to  eroaa-examine  a  witsee 
under  a  commiaaion  at  the  uaasd  period,  will  bi 
allowed  to  exhibit  interrogatoriea  for  that  paipM 
on  a  aubaequent  day.     Cartor  v.  Drofer,  2  Sin.  ^ 

A  witneaa  who,  bad  aaewerad  aome  of  tiis  iakr- 
rogatoriea,  but  refoeed  to  aaswer  the  othatfiVM 
ordered  to  answer  those  iotemgatories  withis  km 
daya,  or  to  stand  committed.  Atuiin  v.  Primt,  1 
Sim.  348. 

(G)  Dbpositiors. 

[See  Evidence,  and  Practice,  in  Eopity.] 
The  deuoaittooaofperiahioiiefa,  leading  to sfaaiss 
the  defendant  with  coats  on  aa  ioforaaation  for  auasf 
received  by  him  for  the  uae  of  the  parish,  sis  sd- 
missible  in  evidence,  where  the  witasasss  an  art 
relatora  mentioned  by  name  ia  the  inlaiaiatini 
AtUfTHMy  Gnorol  r.  Gr^ffUht/1  Ken.  126. 
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(H)  Protection  and  Privileges. 
[See  antt.  Examination.] 

A  witness  wbo  bts  absconded  from  bis  bail,  m$y 
\m  TS^sken  hy  tbs  bail  in  court*  tltboogh  be  is  st- 
tnding  to  give  evidence  in  t  eonrt  of  juscioe,  and 
ku  received  a  snbpeena.  Htm  r.  Smn/'ord,  1  D. 
k  R.N.P.C.  to.  [Richards] 

The  Cevrtwin  reatrain  a  plaintiff  fVom  die  nse  of 
tssweis,  in  a  penal  proceeding,  vthkth  may  tend  to 
eriminato  the  witness.  JackuH  t.  Btnwnt  1  Y.  & 
J.  3«. 

Tbe  coansel  in  acanse  bare  no  rigbt  to  object,  in 
favonr  of  a  witness,  that  tbe  answer  to  a  particular 
qoestioD  renders  bim  liable  to  punishment  or  for- 
raitare.  Such  objection  belongs  to  the  witness  only. 
Thtrntu  ▼.  Nwtm,  1  M.  &  M .  48.  [Tenterden] 

It  is  a  sufficient  reason  for  a  witness's  refusing  to 

disclose  bis  residence,  that  tbe  defendant,  at  whose 

instigation  tbe  question  has  been  put,  he  believes, 

'bis  a  bailable  writ  out  against  him.     Wation  ▼• 

ficwm,  1  C.  &  P.  363.  [Abbott] 

In  an  action  for  criminal  conversation, the  execu- 
tor of  a  deceased  relation  of  tbe  defendant  is  bound 
to  state  tbe  smoont  of  property  which  the  defendant 
acqnired  under  the  testator's  will.  Ptter  t.  Hancock, 
1(;.&P.  375.  [Abbott] 

(I)  Expenses. 

Where  there  is  a  reasonable  doubt  whether  the 
evidence  of  a  witness  will  or  will  not  be  admitted, 
tbe  Master  is  justified  in  allowing  the  expenses  of  his 
attendance  at  tbe  trial.  Rwhworth  r.  WiUon,  1  Law 
J.  K.B.  113,  s.  c.  1  B.  &  C.  967. 

Although  a  Master,  in  tbe  taxation  of  costs,  had 
aDowed  for  witnesses  who  were  not  called,  yet  tbe 
Court  refused  to  direct  him  to  review  his  taxation. 
Adamum  ▼.  Noel,  t  Chit  200. 

Circumstances  are  the  criterion  wbieh  decide 
what  witnesses  are  entitled  to  their  expenses,  since 
tbe  fact  of  their  being  subpcenaed  without  being 
examined,  has  no  influence.  Bagnall  v.  Uivderwood, 
11  Price,  510. 

Men  of  science  were  held  not  entitled  to  be  allowed 
tbetr  expenses  incurred  by  them  in  travelling  from 
London  to  York  to  inspect  a  building  erected  by 
tbe  plaintiff,  although  he  could  not  safely  proceed  to 
trial  without  such  inspection.  Bayley  v.  Beaumont, 
4Law  J.  C.P.  191. 

A  witness  returning  from  a  journey,  which  was 
utended  before  the  subpoena,  sooner  than  he  other- 
wise would  have  done,  is  entitled  to  the  expenses  of 
that  jonmej,  though  the  trial  is  st  tbe  piece  of  his 
abode.  Ftee  ▼.  Lady  Anson,  1  M.  &  M.  96.  [Ten- 
terden] 

If  the  plaintiff  subpoena  the  defendant's  attorney 
to  produce  books,  the  latter  is  not  entitled  to  receive 
anything  from  the  plaintiff  for  expenses  or  loss  of 
time  in  attending  as  a  witness.  Pritchardr,  Walker, 
3C.  &  P.  «1«.  [Vaugban] 

By  tbe  53  Geo.  3,  c.  71 ,  (incorporated  in  9  Geo.  4, 
c.  tt,)  a  witness,  summoned  onbehalf  of  tbe  sitting 
member  before  an  election  committee,  is  entitled  to 
his  expesnen,  and  to  enter  np  judgment  on  the 
Speaker's  certificate,  in  the  same  manner  as  wit- 


nesses summoned  on  behalf  of  tbe  petition  are  en- 
titled under  that  act.  Magrane  v.  White,  6  Law  J. 
K.B.  361,  s.  c.  8  B.  &  C.  41f,  s.  c.  «  M.  &  R. 
440. 

Under  the  58  Geo.  3,  o.  70,  which  empowers  the 
Court  to  order  the  county  treasurer  to  pay  the  pro- 
secutor or  witnesses,  who  shall  appear  to  bare  been 
endeavouring  to  apprehend  any  person,  and  wbo 
shall  give  evidence  against  any  person  accused  of 
grand  or  petit  larceny,  &c.,  the  costs  of  prosecuting 
and  appearing  before  the  grand  jury,  and  compen- 
sate them  for  their  loss  and  trouble  in  such  appre- 
hension, it  washolden  that  persons  who  had  travelled 
many  miles  and  expended  a  large  sum  of  money  in 
tracing  and  endeavouring  to  apprehend  two  horse- 
stealers, and  had  succeeded  in  apprehending  them, 
were  not  entitled  to  any  compensation  for  money  so 
expended.  Rex  v.  Austin,  1  D.  &  R.  N.P.C.  S4. 
[Park] 

A  judge,  under  the  58  Geo.  3,  c.  70,  has  no 
power  to  allow  witnesses  their  expenses,  for  goiog 
to  identify  stolen  property.  Rex  v.  Millington,  1 
C.  &  P.  83.  [HuUock] 

A  seafaring  man,  a  native  and  resident  here,  was 
subpoenaed  as  a  witness  before  i»ue  joined  and  notice 
of  trial  given.  The  Court  held,  that  the  master  had 
acted  properly  in  allowing  bim  subsistence- money 
during  that  time.  Berry  v.  Pratt,  1  Law  J.  K.B. 
116.  s.  c.  1  B.  &  C.  276,  s.  c.  2  D.  &  R.  424. 

Where  a  plaintiff  brought  his  witnesses  too  early 
to  attend  a  trial :  Held,  that  the  plaintiff  was  not 
entitled  to  tbe  expenses.     Anon,  t  Chit.  200. 

A  gentleman  residing  in  the  country  was  subpoe- 
naed to  give  evidence  at  the  trial  of  a  cause  in  Lon- 
don. He  proceeded  part  of  the  way,  and  then  being 
from  illness  unable  to  go  on,  he  sent  a  special  mes- 
senger to  London  to  inform  the  parties  that  be  could 
not  attend.  Jn  his  account  of  expenses,  he  demanded 
5^  for  the  messenger  going  to  London  ;  at  tbe  trial 
of  an  action  for  the  amount  of  his  expenses  incurred, 
the  jury  gave  bim  10/.  includiog  tbe  5/.  The  Court 
refused  to  grant  a  new  trial  on  the  ground  of  ex- 
cessive damages.  Bryan*t  ease,  1  Law  J.  K.B. 
1.57. 

A  witness  from  the  country,  subpoenaed  there  by 
tbe  defendant,  without  receiving  sufficient  for  bis 
expenses,  and  afterwards,  when  in  London,  sub- 
poenaed by  the  plaintiff,  and  called  by  him  on  tbe 
trial,  is  bound  to  give  his  evidence  both  in  chief  and 
on  cross-examination,  and  must  seek  to  obtain  his 
expenses  in  some  other  way  than  by  objecting  to 
be  examined.  Edmondt  v.  Pearun,  3  C.  &  P.  113. 
[Gaselee] 

An  attorney  who  takes  witnesses  to  an  inn,  is 
primd  facie  liable  to  tbe  innkeeper  for  tbe  expenses 
incurred.  Cariu  v.  Richardton,  1  Lew  J.  K.B. 
11. 


WORK  AND  LABOUR. 

If  a  mechanic  represents  himself  as  an  efficient 
and  skilful  workman,  and  undertakes  to  perform  a 
particular  work,  which  he  does  not  accomplish, 
and  thereby  prevents  bis  employer  from  deriving 
any  benefit  from  his  labour,  the  mechanic  is  not 
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entitled  to  any  compensation.     Duncan  t.  Btundell, 
S  $Urk.  6.  [Bajlejr] 

Where  the  owner  of  un wrought  materials  bestows 
his  work  and  labour  upon  them,  to  form  them  into  a 
vendible  commodity,  at  the  instance  of  an  intended 
buyer,  the  owner  cannot  maintain  an  action  for  the 
work  and  labour,  unless  there  has  been  a  specific 
appropriation  of  the  commodity  to  the  buyer.  At' 
k  inson  r,  BtU,  6  Law  J.  K.6.  258,  s.  e.  8  B.  &  C. 
S77,  s.  cSM.&R.  29S. 


WRECK. 

Royal  and  manorial  franchises  eooadend,  «itl 
reference  to  that  subject.  ilii^tifts,or£iijfM,l 
Hag.  16. 

The  grantee  of  the  privileges  tad  nyiltiNof  tli 
crown,  is  empowered  to  take  ponenioD  of  nnMtr 
wrecked,  only  until  a  daim  is  mide;  inaimBi 
claim  is  given  in  with  a  reasonable  prnpeetofpnii 
hb  right  of  custody  ceases,  and  be  bunoCvte 
interest  in  the  property.  Augu^,ot  lMgak,\ 
Hag.  to. 


ADDENDA: 


CASES  OMITTED  TO  BE  INSERTED  IN  THE  PRECEDING 

DIGEST, 


ACCOUNT  STATED. 

Whether  a  oonramtion  between  the  defendants 
•nd  one  of  the  witnesaes,  is  sufficient  to  entitle  the 
l^ntiff  to  recover,  on  an  aooonnt  stated,  is  a  ques- 
tion for  the  Coort,  and  not  for  the  jnrr.  Buhop  ▼• 
CA«i6r«,  3  C.  &  P.  55.  [TenterdenJ 


ACTION. 
Where  maintainable. 


Where  a  tradesman  in  tlie  cooise  of  business  re- 
oeiredtbasker'e  cheque,  in  pajmentforffoods  sold, 
which  had  been  stolen  from  the  payee :  Held,  in  the 
VM^ce  of  evidence  of  fraud  or  negli^nce,  that  be 
aignt  mtintain  an  action  against  the  drawer.  Lee 
r-  Ntwum,  1  D.  &  R.  N.P.C.  50. 


AFFIDAVIT. 
To  Hold  to  Bail. 

Ao  affidant  of  debt  on  a  bill  of  exchange,  which 
fttted  it  to  be  over-due,  without  setting  forth  that 
tt  is  unpaid,  was  held  by  the  Court  to  be  soffioiently 
cenaio  (hat  a  debt  existed.  Morgan's  com,  1  Law 
J.  K.B.  156. 

An  aflSdavit  of  debt  statmg  that  R  S.  H  A,  R  R, 
ttd  B  S,  were  jointly  indebted  to  the  plaintiff  on  a 
hul  of  exchange,  "  aooepted  (in  the  name  and  firm 
^  A  C  &  Ca)  by  the  said  R  S,  H  A,  R  R,  and 
oS,  orotu  ofthma ;"  Held,  iniufficient.  Harmtr. 
^.  iliWy,  10  B.  Mo.  3«3. 

It  ie  sufficient  if  an  affidavit  of  debt,  made  bv  one 
of  the  assignees  of  a  bankrupt,  state  that  the  defen- 
«nt  is  udebted,  &c.,  as  eppsart  by  th§  bfkt  of  tho 
'^ftrupttandoM  tho  doponont  vorily  Mieoot;  without 
^^e^ng  that  the  books  are  in  the  deponent's  pos- 
"***ion.    HatUM  ▼.  Britiow,  11  B.  Mo.  504. 


they  should  not  do  injustice  to  the  opposite  party. 
Bradnty  v.  Hastelden,  1  Law  J.  K.B.  59,  s.  c.  1  B. 
&  C.  ISl,  8.  c.  S  D.  &  R.  fir. 


ANNUITY. 
Memorial. 


Under  the  statute  53  Geo.  3,  c.  141 ,  it  is  required, 
that  the  witnesses  shsll  be  inserted  in  the  memorial 

ag  £  F  of ,  and  G  H  of :  Held  sufficient, 

when  the  witnesses  were  attorney's  clerks,  to  de- 
scribe them  as  clerks  of  the  attorney,  adding  the 
attorney's  residence.  St.  John  v.  Champnoys,  1  Law 
J.  C.P.  5,  s.  c  1  Bing.  77. 


ATTORNEY  AND  SOLICITOR. 
Liability. 

Where  a  solicitor  detained  deeds,  &c.  and  refused 
to  deliver  his  bill  of  costs, — the  Coort  ordered  him 
to  deliver  up  the  deeds,  together  with  his  bill  of 
costs,  notwiuistsnding  there  were  no  oosts  incurred 
in  respect  of  an  action  at  law  or  suit  in  equity.  In 
rt  Murray,  1  Russ.  519. 

The  solicitor  of  an  administratrix  receiving  money 
belonging  to  the  estate  of  the  intestate,  is  not  a 
trustee  for  the  estate ;  and  if  he  makes  payments  out 
of  it  for  the  use  of  the  administratrix,  which  are 
either  previously  directed,  or  subsequently  adopted 
by  her,  he  will  be  charged  only  with  the  balance  actu- 
ally in  his  hands.  Watkim  v.  MauU,  1  Law  J. 
Chano.  8S. 

An  attorney,  who  has  in  that  character  reoeiTod 
papers  from  a  client,  cannot  be  called  to  produce 
them  in  a  eause,  although  he  does  not  act  therein  as 
attorney  of  the  party.  Parhir  v.  Yate$,  19  B.  Mo. 
520. 


AMENDMENT. 

,  A  party  had  obtained  a  Terdiot  in  an  action  of 
ejectment.  The  opposite  party  obtained  an  injnno- 
ti<m  to  stay  execution,  and  nothing  was  done  in  the 
>nit  for  many  vears ;  during  which  time  the  term 
^Meified  in  the  declaration  expired.  The  Court 
voald  not  amend  the  declaration  by  enlarging  the 
tens,  because  it  wss  not  shewn,  that  by  so  doing 
Digest,  18««— l8J8. 


BANKRUPT. 

In  an  action' by  the  assignees  of  a  bankrupt,  the 
■production  of  the  assignment  to  the  plaintiffs,  duly 
enrolled,  is  sufficient  without  proof  of  its  execution , 
unless  notiee  has  been  given  that  it  is  to  be  disputed. 
Tuckor  V.  Borrow,  1  M.  &  M.  137.  [Tenterden] 

Whether  a  particular  payment  has  been  made  by 
a -trader  in  contemplation  of  bankruptcy,  is  purely  a 

4C 


DEED. 

EXECUTION. 

to  a  deed  itited.tfaitbe 

t,  one  of  the  putiet;  thtt  tfae 

(the  witness's)  bndinitiB;; 

Mer  whether  or  not  the  ii^astnc 

Ik*  dsfimdeiit's  haodwritii;,  but 

ksTe  put  his  name  to  it  avlM  bi 

it:  Held,  sniBdeDt  proof  of 

Dm  d.  Smytke  ▼.  CUaUm,  U  B. 


EXECUTION. 

Stating. 

ll^ahMd.ininde 

iXMdition^thstifttf 

paid  at  tfae  time  it  hMH 

tha  whole  ann  shaoid  be  p^ihk 


eof/raad,iiBOt 
offend,  atajed  exfcsiM, 
cbe  jadgBent  to  stand  as  wtemtj. 
\  iLawJ.  ILB.51. 


GUAEANTIE. 

i  saasMCie  waa  p^hn  hj  the-defendaat,  io  cm* 
M  die  piaiDtiff^a  giving  A  scorrfBtcndit, 
ofiaa  the  erent  of  bis  failon,  n; 
aoc  oAceediag  a  certain  sum.   A  dart 
:tia  ^narantie  waa  giren,  s  bill  wbieh  bii 
W  giir«ii  by  A  to  the  pUiDtiffB,ins6- 
'  the  piaindfTa  pennitted  him  to  met 
t  viisuut  ztrin^  mmy  notice  of  the  traasaBtioi  to 
f  .  ma»irsc"vu  t       a»  ^Mveaiam, :  Held,  that  this  was  not  soefa  I  Cuisit 
I.       jc  .»•  jRKxpal  astoentitloihoaqretjtotBOtkfof 

of  tfae  bill.    Curr  v.  Browu,  12  B.  lift 


•     X 


HIGHWAY. 
BcRAtmnoH. 
of  ft  road  newij  laid  ont'oiid<r  n  it- 
to  be  borne,  not  hy  the  owner  ti  A* 
in  ponoasee  of  the  statote,  bat  bf 
to  whom  the  former  higWtf  v« 
r.  th*  JnhabUenU  <f  ¥\e^fsim,  < 
1  Batr.  461. 


w* 


ntBEGULARmr. 

TN*  Ca«t  m/L  a  ▼eidiet  aside  for  iftegshntf' 
wttnovi  coata,  where  an  avowant  is  zspl^ 
Imm  jamed  dowm  the  iasao  to  trial,  witboot  iddisf 
•n«  <wu{Hm'  to  tho  plea  in  har.  Gri/^(ikt  ▼.  Cfiri- 
mr^  d  0.  mo.  51,  a.  e.  3  B.  &  B.  1. 


****  *  INTERPLEADER. 

Li^al  nfhts  amir,  and  not  equities,  will  ■<ff"*' 
ifiliiiiag  h&L    Baffv^TT.Cartir,!!^ 

60^ 


am  I 
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If.  to  atf  mttrpkadiBg  SQit»  there  be  MYerri  de- 
UakdwmtM,  the  annrer  by  one  tatj  be  read  efunit 
til*  othera.    Bnoir  t.  PriUhatd,  11  Price,  lOS. 

Aa  oee«pier  of  laade  took  •  loHe  of  tbe  titbit, 
dae  iniii  mnwelf  to  e  rector,  at  a  re|rt  reaerved. 
The  rent  was  afterwards  aaaig^ed  by  the  rector  to 
another  person,  who  claimed  to  be  paid  the  arrears. 
Tbe  lessee,  hsTing  also  received  notice  of  a  farther 
claim,  from  grantees  of  annuities  preTionsly  charged 
on  tbe  titbea  bj-  the  reetor,  who  nad,  as  sncb  gran- 
tees, Bobseqnentlj  to  the  tiUe  of  the  rector's  assignee, 
sued  oot  tiJUri  faein  de  bonis  eeeluiattieU  against 
the  notor^ and  judgBent  hy  them  on  thefr  seearities, 
flJad  a  bill  of  hrterptoader  agmiastatl  the  paHiei,  and' 
obtasned  injonetlofw  on  paifiiif  tb#  rsnt  due  from 
him  into  ooiirt«  On  the  answers  of  the  de^danttf 
coming  in,  tbe  prioritj-  of  the  seirera]  titles  of  tlie- 
daimants  being  thereby  clearlj  set  oat,  and  the 
rector  disclaiming,  the  Court  dissolved  tbe  injunc- 
tions, holding,  first,  that  in  socb  a  case  they  could 
not  restrain  Uie  party,  who  was  shewn  to  hare  a 
prsferable  title,  from  proCeedii)g  to  enforce  it ;  nor 
deone  that-  tbe  paities  aboald  intei^lead  in  a  case 
where*  tbe  priority  of  right  was  eo  distinctly  set  fbrA' 
by  the  anawert :  secondly,  that  if  the  case  be  not  one 
that  will^  sopport  a  bill  of  hi teiplMdef,  tbe  defndsfnt 
«ast  denrar :  end»  ^irdfy,  tbat  tbe  abote'  leased  wA6} 
ssilgamefiit  of  part  <yf  the  rscior'f  eciJieaiiaticil  pi^' 
party  »  ^ood,  and  not  affscted  by  an  ekeootioti  sued' 
etc  agaiiMt  tbe  r^otor,  after  tb^-  r«nt  ^d  bten^atf*- 
signed.     Bcwyirr.  Pritehard^,  11  Prioo,  103. 

A  party  in  ptnasaiion  of  pR>periy  sal^ect  to  eon- 
ftatiag  claims,  miy  alwnya  protect  himsellT  by  a 
billofiDteriAeader,  notwithetcnding  the  petidelley 
of  a  snit  eommeiMBd  by  one  oftbe  olaimantSi  Wtfr^ 
ringtoH  V,  Wheatstone,  1  Jkc.  S09. 

A  testator  gare  a  legacy  of  600/.  to  truste^^  npoli- 
trust  to  ioreet  it  in  goremment  or  good  security, 
sod  pay  the  intereat  to  his  widow  for  life,  with  re- 
mttoder  orer :  aAer  his  deatii»  his  eiecutors  (who 
vera  different  persons  from  the  trustees  of  the 
legacy,)  and  tbe  tmstees  oftbe  legacy  stated'  to  a 
debtor,  who  owed  tibe  testator  500<.  on  bond,  that 
they  bad  arranged  and  agreed  to  appropriate  that 
dew  fyt  the  legacy  ;  and  from  that  time,  during  a 
]Mriod  of  more  than  fourteen  yeara,  the  debtor,  with 
the  privity  of  tbe  trustees,  and  alao  oftbe  executors, 
bid  paid  the  interest  of  the  bond  to  tbe  tenant  for 
life  of  the  legacy  :  the  ezecutora  having  called  for 
ptyment  of  the  bond,  and  proceeding  to  aue  upon  it, 
vliile,  on  the  other  huid',  the  surviving  traetee  of 
^  Itgioy  had  given  notice  to  the  debtor  not  to  pay' 
it  to  them:  Held,  by  tbe  Lord  ChaoeeUor,  (la- 
v«rauig  the  deoiaion  of  the  Vice  Chanoellor,)  tlmt 
the  debtor  waa  entitled  to  file  a  bill  of  interpleader; 
^'right  ▼.  Tf^erd,  6  Law  J.  Cbanc.  4«. 

Demurrer  to  ^bill  of  interpleader  overruled,  where 
the  plaintiff  called  on  two  persons  claiming  the  pos- 
Minoo  snd  rent,  or  an  equivalent  for  uoe  and  occu- 
pation of  premiaes  io  bia  occupation,  and  one  of 
them  (the  party  demurring)  had  actually  obtained 
>  verdict  for  tbe  value  of  tbe  use  and  occupation; 
It  being  held  that  the  plaintiff  did  not  stand  in  tbe 
relation  of  tenant  to  the  party  demurring,  who  had 
>o  recovered  in  tbe  action  at  law.  Stqfhtns  v.  Cat- 
•«»»«ji.  It  Price,  158. 

A  bill  of  interpleader  ought  to  be  filed  imme- 
^^^ly  after  or  b«fore  the  commencement  of  pro- 
^^^ngs  at  law,  and  not  be  delayed  till  after  a 


judgment  or  verdict  has  been  obtained ;  and  there- 
fore, where  an  interpleading  bill  was  filed,  after  a 
verdict  hid  Been  obtained  by  one  of  the  parties,  and 
an  f]]}nnctioik  had  been  granted  on  the  money  being 
piiif  into  coOi^,  the  Court  dissolved  the  injunction, 
though  the  answer  of  only  one  of  the  parties  had 
come  in,  the  plaintiff  not  satisfactorily  acconnting 
for  the  delay  in  filing  his  bill.  Comiih  v.  Tanner, 
1  Y.  &  J.  S3& 

Upon  the  hearing  of  an  interpleading  bill,  evidence 
is  aamissible  to  shew  that  th^  plaintiff  has  retained 
possession  of  the'  subject  of  the  suit  under  an  in- 
demnity from  some  of  the  defendants.  Statham  v. 
Hall,  1  Turn.  30. 

No  affidavit  is  neoesssr^  to  support  a  motion  by 
a  plaintiff  in  an  interpleading  suit,  for  liberty  to  pay 
the  money  into  court,  aild  Ibr  an  injunction.  Wal- 
bankt  v.  Sparla,  1  Sim.  d85b 


LACHES  IN  PROCEEDING. 

A  rule  of  attachment  against  a  chief  bailiff  of  a 
liberty,  for  not  bringing  in  the  body,  was  obtained 
on  the  12th  of  Febhiary,  and  the  atuchment  not 
sued  out  till  tfie  19th  of  May  following ;  and  in  the 
interim,  one  of  the  defendants  in  the  original  action 
obtained  his  disbharge  under  the  Insolvent  Debtors 
Act :  The  Cotirt  set  aside  the  attabbment.  Rex  v. 
Jevfitoh,  It  H.  Mb.  483.  '  * 


LANDLORD  AND  TENANT. 

The  defendant  took  premises  for  a  year  certain,  but 
Quitted  at  the  end  of  Uie  first  quarter.  Tbe  plaintiff 
then  let  the  premises' for  a  portion  of  the  remaining 
tliree  quarters,  to  another  tenant  at  a  less  rate,  and 
afterwards  sued  the  defendant  for  tbe  difference : 
Held,  that  by  re-letting  the  premises,  the  plaintiff 
had  assented  to  the  termination  of  the  original 
tenancy,  and  dispensed'  with  the  necessity  of  a  legal 
surrender.     WalU  v.  Atchiumt  11  B.  Mo.  379. 


The  Court  will  permit  leases  to  be  granted,  if    / 
that  course  be  beneficial  to  the  parties  interested, 
notwithstanditig  tlie  teitator  by  nit  will  may  have 
directed  that  the  eatate  should  be  sold.    JervoUe  v. 
Ciarfcs»  6  Mad.  96. 


UMITATIONS,  STATUTE  OF. 

To  take  a  case  out  of  tbe  Statute  of  Limitations, 
evidence  of  a  converaation  in  which  one  of  the  de- 
fendants had  admitted  the  debt,  and  said,  "  that  it 
was  hard  that  he  should  be  oalleid  upon  individually 
to  par  the  debts  oftbe  firm  when  so  many  outstand- 
ing debts  due  to  them  were  uncollected ;  that  he 
had  put  the  debts' into  the  hands  of  an  accountant, 
who  would  settle  the  business,  and  that  he  might 
refuse  to  pay  altogether,  but  would  not  act  in  that 
way,",  was  held  sufficient  to  constitute  an  absolute 
promise  to  pay.  PUree  v.  Brmotter,  IS  B.  Mo.  515. 
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MISNOMER. 

If  the  defeDdant's  surname  be  mia-atated  in  a  writ» 
the  Court  will  not  aet  aaide  the  prooev  on  motion, 
but  will  leare  the  defendant  to  hia  plea  in  abatement  • 
Sumner  r.  Batton,  11 B.  Mo.  39. 


PAYMENT  OF  MONEY. 

Sums  below  tOl,  payable  out  ofoonrt  toa  number 
of  persona,  paid  by  their  aolicitor,  to  save  the  ez- 
penae  of  powers  oi  attorney.  Brandling  t.  HumbU, 
1  Jac.  48. 


PLEADING. 

In  debt  on  a  bail-bond,  the  declaration  need  not 
contain  averments  that  there  waa  an  alfidarit  of 
debt,  or  that  the  sum  sworn  to  waa  indorsed  on  the 
writ.  Dorrington  v.  Briekn$U,  11  B.  Mo.  445. 


PRACTICE. 

PROCESS. 


The  Court  refused  to  set  aside  the  serrioe  of  a 
writ  of  attachment  of  priyilege,  on  the  ground  that 
the  wipng  year  was  stated  in  the  English  notice. 
Harmtr  ▼.  LaM,  IS  B.  Mo.  52S. 


PRINCIPAL  AND  AGENT. 

The  Stat.  1  &  S  Geo.  4,  c.  87,  a.  12,  does  not  re* 
quire  a  oorU' factor  to  return  the  name  of  the  person 
to  whom  com,  when  sold,  is  actually  delirered. 
Where,  therefore,  comfactors  returned,  the  name  of 
T  L  aa  a  buyer  of  wheat,  and  afterwards  paid  the 
laatase  duty  on  the  deliyery  of  the  quantity  returned 
as  sold  to  him :  Held,  that  they  were  not  thereby 
precluded  from  shewing  that,  although  the  com  waa 
sold  to  T  L,  it  was  delivered  to  his  granary  keepers 
on  |the  condition  that  they  were  to  hold  it  for  the 
factora  till  T  L  had  paid  them  for  it.  WordUy  y. 
Brown,  10  B.  Mo.  SOI. 


PRODUCTION  OF  DEEDS. 

A,  hayiqg  an  imperfect  copy  of  a  deed  by  which 
his  anceator  conyeyed  an  eatate  and  royalty  to  B, 
wishes  for  a  copy  of  that  deed,  that  he  may  see 
whether  at  that  time  the  royalty  and  right  to  kill 
game  had  not  been  ezcepteo,  in  order  that  the  de- 


fendant, his  gamekeeper,  might  plead  U>  an  ie6o& 
of  trespass,  brought  by  the  plaintifT,  a  teatitof  B'l, 
for  ahootinsr  on  landa  occupied  by  him ;  bat  the 
Court  woula  not  make  auch  an  order.  Pidberii^  r. 
Nont,  lLawJ.K3.110,  s.  e.  S  D.&R.S86,i.e. 
1  B.  &  C.  S6S. 


RECOVERY, 

PASSING. 

The  Court  permitted  a  recovery  topssa,  rntnitk' 
standiug  the  wanants  of  attorney  of  Uie  smni 
vouchers  were  on  separate  pieces  of  psicbMst. 
Hick»,  <fm. ;  Dean,  tsjt. ;  Crump ^  vmmA.,  U  B.lib. 
295. 


TRESPASS. 

EVIDENCE. 

Trespasa  for  assaulting  and  xmprisoniog  the  plus- 
tiff.  Plea,  that  the  plaintiff  was  wilfully  trespiaar 
on  the  land  and  breaking  down  the  hedgef  of  tls 
defendant,  wherefbrs  he  apprehended  him  ladtook 
him  before  a  justice.  Repixcation ,  that  the  piiiitiff 
entered  the  land  and  broke  down  the  hedges  is  de 
assertion  of  a  tight  of  way ;  tnveiaiiif  tint  ke 
did  so  wilfully  or  for  any  ouer  purpose  tea  is  d» 
exercise  of  such  right.  Rejoinder,  that  the  jdiiB- 
tiff  was  in  the  act  of  committing  wilful  dusigt  to 
the  defendant :  Held,  that»  upon  this  isne,  tto 
plaintiff  might  give  evidence  as  to  the  light  of  vtj 
claimed  by  him,  in  order  to  ahew  qmo  aaiM^hsv- 
tered  the  (ociu  tn  fuo.  LooXcsr  v.  Hakomk,  II  B. 
Mo.  410. 


VARIANCE. 

The  Court  refused  to  aet  aside  a  deeUxilioasi 
the  ground  of  a  variance  between  the  writ  lad  dt* 
claration :  the  defendant  being  called  JAn  ia  dM 
former,  and  James  in  the  latter.  Gantfr  v.  WitiPt 
11  B.  Mo.  457. 


VENUE. 

In  an  action  against  a  sheriff  for  aa  eseos,  ^ 
Court  Kfused  to  allow  the  venue  to  be  changed  lotM 
county  in  which  the  eacape  took  plaoe,  alcboogfeit 
was  sworn  that  all  the  witnesses  resided  thers.  /<"- 
kimi  y.  ZaiortNce,  IS  B.  Mo.  S90. 
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ADVERTISEMENT. 


The  fonner  Digest  presented  to  Subscribers  by  the  Proprietors  of  the 
Law  Journal  having  comprised  the  cases  in  the  first  six  volumes  of  that 
work,  and  in  all  the  English  Reports  published  during  the  six  years  ending 
with  Trinity  Term  1828,  the  present  volume  contains  Abstracts  of  all 
the  English  Reports  published  between  that  time  and  the  end  of  Trinity 
Term  1831,  and  of  the  cases  reported  in  the  last  three  volumes  of  the  Old 
Series  of  the  Law  Journal.  The  Old  Series  may  now,  therefore,  be 
considered  as  complete ;  but  a  similar  Digest  of  Cases  in  the  New  Series, 
and  in  the  contemporaneous  Reports,  will  be  published  every  three  years, 
for  the  use  of  Subscribers  and  of  the  Profession  generally. 
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ABATEMENT. 

[See  Pleas  and  Plbadinq,  and  Peactioe.] 

Wbetber  the  17  CHm.  S.  e.  8.  (which  proTeDts 
the  abating  of  anita  by  the  death  of  either  partj  be- 
tween Tenlict  and  judgment,)  extends  to  casea 
where  there  has  been  no  yerdiet,  hot  the  plaintiff 
hu  been  nonsuited — ^itrt.  Dowbiggm  y.  ffor- 
rkon,  8  Law  J.  K.B.  75»  a.  e.  10  B.  &  C.  480. 

The  defendant  died  after  a  nonsuit,  and  after  a 
nile  a/it  for  aetting  it  aside,  but  before  the  rule  came 
<m  for  argument: — Held,  that  the  suit  did  not 
thereby  abate.  BuU  y.  PTie§,  9  Law  J.  C.P.  «8, 
••  c.  7  Bing.  ta7,  a.  c.  5  M.  &  P.  9. 

On  the  hearing  of  a  cause,  the  bill  was  dismiased 
jnth  costs  as  against  the  defendants,  such  costs  to 
»0  taxed,  and,  when  taxed,  to  be  paid  by  the  phtin- 
nffs*  Before  the  costs  were  taxed ,  one  of  theplaintifls 
died;  the  Master  proceeded  with  the  taxation,  and 
^e  his  certificate,  notwithstanding  the  suryiring 
pnintiffs  objected  to  the  taxation,  on  the  ground  that 
the  snit  waa  abated.  On  an  application  to  quaah  the 
certificate,  the  Court  held  that  the  proceedings  were 
wgultt.    Meredyth  y.  Hugha,  5  Y.  &  J.  188. 


destroy  such  child.     Rix  y.  Scudder,  3  C.  &  P. 
605.  [Garrow] 


ABORTION. 

On  an  indictment  for  administering  a  drug  to  a 
woman  to  procure  abortion,  she  not  being  quick  with 
vij  ^^  "  appear  that  the  woman  was  not  with 
cmid  at  all,  the  prisoner  must  be  acquitted,  although 
tt  appear  that  the  prisoner  thought  that  she  was 
^th  child,  and  gays  her  the  drug  with  an  intent  to 

DloiST,  18S8— 1851. 


ACCORD  AND  SATISFACTION. 

In  an  action  in  the  King's  Bench  by  bill,  payment 
to  the  plaintiff  of  a  sum  in  satisfaction  of  the  debt 
and  costs,  and  paid  after  the  writ  and  before  the 
declaration,  may  be  giyen  in  evidence  under  the 
general  issue ;  and  will  be  an  answer  to  the  action, 
tinless  the  jury  find  that  the  transaction  waa  in  fraud 
of  the  plaintiff 'a  attorney.  Wortwiek  y.  Be9wick,B 
Law  J.  K.B.  504,  a.  c.  10  B.  &  C.  676. 

It  was  pleaded,  in  answer  to  an  action  of  assump- 
sit, that  a  former  action  had  been  brought  for  the 
same  cause  of  action  ;  that  the  defendant  bad  paid  a 
sum  of  money  into  court  under  a  rule  for  that  pur- 
poae  ;  that  it  was  therefore  apeed  by  the  plaintiff 
and  defendant,  that  the  plaintiff  should  t^e  out  the 
money,  and  have  his  taxed  costs;  that  the  costs 
were  accordingly  taxed  and  paid,  and  that  the  plain- 
tiff receiyed  them,  together  with  the  sum  paid  into 
court,  in  full  discharge  of  the  cause  of  action.  It 
appeared  in  eyidence  that  the  money  had  never  been 
taken  out  of  court ;  and  that,  the  plaintiff  having 
altered  his  mind,  his  attorney  offered  to  return  the 
costs,  which  were  refused ;  tnat  he  then  took  out  a 
rule  to  discontinue  on  payment  of  costs,  upon  which 
rule  the  defendant'a  costs  were  taxed  and  paid  : — 
Held,  that  the  plea  was  not  proved,  and  that  the 
plaintiff  was  entitled  to  judgment.  Power  v»  Butcher, 
8  Law  J.  K.B.  217,  s.  c.  10  B.  &  C.  5t9. 
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ACCOUNT. 

(A)  Bill  for. 

(B)  Account  STATED. 


(A)  Bill  for. 

Some  indiTlduals  of  t  class  may  file  a  bill  on  be- 
half of  tbemselres  and  the  others  of  that  class,  pray- 
ing an  account,  tboagh  the  plaintiffs  have  executed 
separate  releases  which  would  bar  their  right,  the 
bill  charging  that  those  releases  were  obtained  frau- 
dulently. WiUiams  v.  Smith,  ?  Law  J.  Chanc.  1S9. 

A  had  long  employed  B  as  his  steward,  profes- 
sional adviser,  and  general  confidential  agent;  dis- 
putes having  arisen  between  them,  an  agreement 
was  entered  into  between  B  and  a  clergyman,  acting 
on  behalf  of  A,  by  which  a  gross  sum  was  to  be  paid 
to  B,  in  lieu  of  all  his  claims,  but  no  accounts  or 
vouchers  were  rendered  or  produced  by  A,  nor  was 
there  any  bill  of  costs  delivered  ;  that  agreement 
will  not  protect  B  from  rendering  an  account  to  his 
principal.    Jittkins  v.  GouUit  3  Russ.  385. 

An  information  alleging  that  a  corporation  bad 
received  grants  of  property,  on  condition  of  provid- 
ing for  the  peace  and  security  of  the  city,  a  bill  was 
filed  for  an  account  of  the  property  so  held  by  it,  in 
order  that  the  surplus  might  be  applied  towards  the 
defraying  of  certain  public  expenses ;  a  demurrer  to 
the  bill  was  overruled.  Attorney  General  v.  Mayer 
of  Carli$te,  8  Law  J.  Chano.  46. 

In  a  lease,  the  lessor  covenanted,  at  the  time 
thereinafter  mentioned  during  the  term,  to  cause  any 
quantity  of  square  oak-wood  to  be  set  out  within 
some  part  of  the  lands  or  grounds  then  belonging  to 
the  lessor,  as  should  be  wanted  for  the  benefit  of  the 
lessee,  and  to  be  used  in  the  buildings  intended  to 
be  made  on  the  demised  premises ;  and  the  lessee 
covenanted  to  pay  and  allow  to  the  let«ror,  interest 
for  the  total  amount  or  value  thereof,  after  the  rate 
of  4i.  per  cent,  on  the  value,  and  so  in  proportion  for 
a  greater  or  less  quantity.  Bill  by  assignees  of  the 
lease,  for  an  account  of  what  was  due  under  that 
covenant,  and  for  an  injunction  to  restrain  an  action 
brought  for  a  breach  of  it.  A  demurrer,  for  want  of 
equity,  was  overruled.  Pearton  v.  Hoghton,  S  Y. 
&  J.  413. 

A  receiver  of  an  estate  iu  Jamaica,  appointed  by 
the  Court  of  Chancery  there,  in  a  suit,  by  a  second 
incumbrancer,  to  have  the  proceeds  of  the  estates 
applied  in  satisfaction  of  (lie  incumbrances,  was 
ordered,  out  of  the  first  proceeds,  to  pay  to  A,  the 
first  incumbrancer,  in  Jx>ndon,  the  interest  on  her 
charge,  and  to  consign  the  produce  to  B,  tlie  plain- 
tiff', a  merchant  in  England,  for  sale.  The  receiver 
on  making  the  first  consignment,  sent  the  bill  of 
lading  to  A,  with  directions  to  deliver  it  to  B,  on 
payment  of  her  interest.  The  consignments  were 
aftern-ards  made,  by  B's  direction,  to  other  mer- 
chants, who,  for  several  years,  continued  to  pay  A 
her  interest,  but  afterwards  ceased  to  do  so ;  upon 
which  she  filed  a  bill  in  this  country  against  them, 
the  receiver  and  the  owners  of  the  estate,  for  an 
account  of  the  consignments  and  payment  of  her  in- 
terest, charging  collusion  between  the  consignees 
and  the  receiver.  Demurrer,  by  the  consignees,  for 
want  of  equity,  overruled.  Fittgerald  v.  Stewart,  t 
Sim.  333. 


Demurrer  to  a  bill  for  a  general  acconat  to  be 
taken  of  all  dealings  and  transactions  betweea  tkt 
parties,  and  for  an  injunction  to  restrain  tbe  defies- 
dant  from  taking  om  execution  on  a  jodgmestn- 
covered  by  him  in  an  action  at  law— allowed,  oi 
the  grounds  that  the  statement  in  tbe  bill  did  lot 
furnish  such  a  case  of  matter  of  account  betveeo  tke 
parties,  as  to  entitle  tbe  plmintiff*  to  tbe  iateriereBee 
of  the  Court,  on  the  principles  of  equity ;  ia  that  it 
was  nothing  more  than  matter  of  set-off,  or  other 
defence  at  law,  and  if  it  had  been  a  stronger  eiK, 
the  plain  tifif,  after  having  suffered  the  actioa  at  bv 
to  be  tried  and  determined  at  Nisi  Prius,  bad  com 
too  late  to  ask  the  interference  of  tbe  Court  Mm 
T.  Lewit,  IS  Price,  50«. 

Where  a  bill  for  specific performanos  is dinioid 
on  the  ground  of  inadeqoacy  of  considendoa,  tbe 
Court  will  not  aid  a  party  in  recovering  his  deponi, 
or  giving  him  compensation  for  his  loss,  bj  deoee- 
ing  an  aceounL  Kendall  r.  Beekitt,  9  Law  J.Cbeac 
S4. 

If  a  possessory  bill,  filed  for  recovering  aa  crtatf 
wrongfully  retained,  pray  an  accoant  of  the  iater- 
mediate  rents  and  .profits,  the  general  rule  is,  to  de* 
cree  the  same  from  the  time  of  filing  the  bili. 

Prayer  of  bill  decreed  without  costs.  Edweritr. 
Morgan — Morgan  v.  Edwardg,  IS  Price,  78S. 

Although  a  decree  direct  that  all  aeoooati  be 
taken,  the  Master  will  not  take  tbe  aoooaatsof  i 
partnership,  unless  especially  directed  ao  to  de^ 
WooUey  V.  Gordon,  1  Tarn.  11. 

If  an  error  in  a  settled  account  is  diseovend  nd 
corrected  before  suit,  and  a  bill  besubseqaeotljfied 
to  surcharge  and  falsify,  tbe  corrected  error  iiaeti 
ground  for  a  decree  to  sarcharge  and  folsifj.  I^ns 
▼.  Spurllng,  1  Russ.  &  M.  64,  s.  c.  1  Tam.199. 

Upon  a  bill  by  the  assignee  of  a  judgment  agant 
the  conusor,  stating  an  award,  in  wkidi  a  ceioii 
sum  was  found  due  upon  tbe  judgment,  and  pnji>f 
that  accounts  might  be  taken  against  coaosor  upei 
tbe  foot  of  the  award  and  the  judgment,  the  dens- 
dant,  the  conusor,  cannot  by  bis  answer  impeach  the 
award,  and  raise  questions  which  had  bees  diicassed 
before  and  decided  by  the  arbitrators,  as  to  tbe  mte 
of  accounts  between  the  defendant  as  conosee,aod 
the  conusor  of  the  judgment.  Hill  v.  Ball,  i  Btigk, 
N.s.  1,  s.  c.  1  D.  &  C.  A.C.  164. 

(B)   ACOOUNT  STATED. 

[See  Limitations,  Statute  of.] 

A  party  may  recover  the  amount  of  an  1. 0.  it 
on  a  count  upon  an  account  stated.  Payne r-Jfi^*^ 
4  C.  &  P.  3«4.  [Tenteiden] 

Proof  of  a  mere  offer  by  the  defendant,  beibte 
action  brought,  to  pay  a  certain  sum,  unaeconipsD<M 
by  an  admission  that  the  debt  is  due,  is  not  soBcicat 
to  support  a  count  upon  an  account  stated,  ^f" 
man  v.  HiUyard,  9  Law  J.  C.P.  SO,  a  e.  7  Bing. 
700.  s.  c.  4  M.  &  P.  7«9. 

An  acknowledgment  of  a  debt,  without  qMofy^ 
any  amount,  is  not  sufficient  to  entitle  tbe  creditor 
to  nominal  damages  on  a  count  upon  an  ^^'^ 
stated.  Bertuuconi  v.  Andereon,  $  M.  &  M.  105. 
[Tenterden] 

In  assumpsit  on  the  money  counts,  and  an  acoooit 
stated,  it  appeared  that  the'plaintifis'  demand  ert» 
on  a  promissory  note  for  150^  given  by  the  de»| 
dants  to  the  plaintiffs'  testatrix,  written  on  a  lecetpt 


ACCOUNTANT— ACTION. 


stamp.  EvideDce  was  giren  of  an  acknowledgment 
bj  tbe  principal  defendant,  that  he  owed  the  de- 
ceased 1501m  Tbe  connderation  for  tbe  note  was 
goods  told,  but  tbe  declaration  contained  no  count 
for  goods  sold : — Held,  that  tbe  defendant's  acknow- 
ledgment of  the  debt  was  sufficient  to  support  the 
account  stated.  Athby  ▼.  Ashby,  7  Law  J.  C.P.  Ctl, 
s.  c.SM.  &P.  186. 

In  tbe  years  1758  and  1764,  H  bad  paid  tbe  sums 
of  400L  and  2,000<.  of  the  debts  of  A,  and  bad  from 
time  to  time,  and  at  tbe  period  of  these  payments, 
receiTed  various  monies  belonging  to  A  from  bis 
agents.  A  bill  being  filed  by  the  representatiTes  of 
A,  to  ascertain  and  raise  certain  charges  upon  A's 
estate,  H,  in  bis  answer,  made  no  claim  in  respect 
of  tbe  payments  of  the  2,000/.  or  the  400^ ;  and  in 
two  snccessiye  charges,  sent  in  by  him  before  the 
Master,  be  did  not  nsake  any  such  claim ;  but  at 
last,  in  tbe  year  1817,  ho  produced'  a  charge,  in 
which  those  sums  were  claimed  with  interest. 

Held,  in  the  Conn  below,  and  on  appeal,  that 
under  these  circumstances,  the  claims  were  barred 
by  laches  and  length  of  time,  notwithstanding  tbe 
pendency  of  the  accounts ;  and  were  properly  dis- 
allowed in  tbe  same  account  in  which  H  was  charged 
^tb  BM>nies  from  time  to  time,  and  during  tbe  period 
in  question  adranced  to  him  by  the  agents  of  A. 
G^e  ▼.  Lord  Lorten  and  others,  2  filigo^N.S.  286, 
a.  c.  1  D.  &  C.  A.C.  190. 


ACCOUNTANT. 

A  deputy  assistant  commissary-general  held  to  be 
a  pubKc  accountant  within  the  meaning  of  the  sta- 
tntes,  subjecting  tbe  property  of  certain  accountants 
with  tbe  Urown  to  seizure  and  sale,  by  satisfaction 
of  tbe  balance  against  them.  Rex  v,  Fernandez,  12 
Price,  862. 

An  accountant,  who  has  been  employed  in  a  bank- 
ruptcy, has  no  lien  on  tbe  bankrupt's  certificate  for 
tbe  payment  of  bis  costs.  Anon,  1  Russ.  &  M.  350. 


ACCOUNTANT  GENERAL. 

By  the  statute  23  &  24  Geo.  3,  of  tbe  parliament 
of  Ireland,  for  secnring  the  monies  of  suitors  of  the 
Courts  of  Chancery  and  Exchequer,  by  depositing 
the  same  in  tbe  national  bank,  which  prorides  for 
tbe  appointment  of  an  Accountant  General  for  the 
Court  of  Exchequer,  it  is  enacted  that — "  so  long  as 
he  obserres  the  rules  thereby  or  by  the  Court  to  be 
prescribed,  he  shall  not  be  answerable  for  any  monies 
which  he  shall  not  actually  reoeive,  but  that  the 
bank  shall  be  answerable  for  all  monies  deposited 
with  them" ;  and  regulations  for  the  transfer  of  stock 
are  specified  in  the  Act. 

Under  this  Act  A  was  appointed  Accountant 
General  of  the  Court  of  Exchequer  in  tbe  year  1796. 

In  the  year  1810.  A  executed  a  power  of  attorney, 
authorising  S.  B.,  his  chief 'clerk,  to  make, transfers 
in  tbe  bank  books  of  any  stock  of  which  A  should 
first  hare  executed  a  transfer  draft  under  his  band, 
on  cheque  paper,  pursuant  to  the  ordera  of  tbe  Court. 
This  power  was  deposited  at  the  transfer  office  at  tbe 
bank. 

Under  this  power  S.  B.  producing  a  certificate  or 


transfer  draft,  purporting  to  be  signed  by  A,  but,  in 
fact,  forged,  and  in  sereraV  respects  not  conformable 
to  tbe  particulars  required  by  the  power  and  tbe 
statutory  regulations,  obtained  a  transfer  of  stock 
from  one  cause  to  another,  for  the  purpose  of  supply- 
ing deficiencies  in  tbe  stock  in  the  latter  cause,  which 
had  been  caused  by  transfers  under  certificates  for- 
merly forged  by  S.  B.  Upon  the  disoorery  of  this 
transfer  from  the  firat  to  tbe  second  cause,  two  cre- 
ditors in  tbe  first  cause,  who  had  proved  their  debts, 
made  a  motion  in  tbe  cause,  calling  upon  A  to  ra- 
fund  the  stock  transferred ;  which,  after  hearing 
affidarits  of  the  appellant  and  tbe  Bank  of  Ireland, 
was  ordered  by  tbe  Court.  Upon  appeal  against 
thia  order,  it  was  questioned  whether  the  Court  of 
Exchequer  had  jurisdiction  to  make  such  order  by 
a  summary  proceeding,  not  in  a  cause,  and  whether 
the  House  of  Lords  had  jurisdiction  to  entertain 
such  appeal;  but  erentually  the  order  was  rerened. 
0*NeiU  r.  Fitzgerald,  3  Bligh,  N.s.  24. 


ACTION. 


(A) 
(B) 
C) 


Where  maintainable. 
Parties. 
Notice  op. 
D)  Commencement  of.     [See  Letter   r, 
Jenkins,  2  M.  &  R.  429,  Dig.  Law  J.  7.] 


(A)   Where  MAINTAINABLE. 

[See  Animals.] 

The  value  of  paper,  made  for  the  purpose  of  forg- 
ing assig^ats  upon,  to  be  exported  to  France,  may 
be  recorered  in  our  courts,  although  the  plaintiff 
knew  to  what  purposes  the  paper  was  to  be  applied. 
Smith  r.  Mareonnay,  Pea.  A.C.  81. 

Where  tbe  plamtiff,  though  he  may  hare  a  prim  A 
facie  case  against  the  defendant,  in  one  form  of 
action,  would  be  liable  over  to  him  in  another  form 
in  raspect  of  the  same  subject-matter,  tbe  plaintiff, 
in  order  that  circuity  of  action  may  be  avoided,  will 
not  be  able  to  recover.  Carr  v.  Stephens,  7  Law  J, 
K.B.  336,  s.  c.  9  B.  &  C.  758,  s.  o.  4  M.  &  R.  590. 

Where  a  party,  by  bis  own  negligent  or  wrongful 
act,  deprives  another  of  sufficient  presence  of  mind 
to  take  advantage  of  a  warning  given  to  avoid  any 
danger  or  accident  that  may  happen  to  him  from  that 
act,  such  warning  will  not  discbarge  the  wrong-doer 
from  liability.  Woolley  v.  ScoveCt,  7  Law  J.  K.B. 
41,  s.  c.  3  M.  &  R.  105. 

Where  an  act  of  parliament  gives  power  to  a  com- 
pany of  proprietora  of  water- works  to  open  the  high- 
way, in  order  to  put  on  and  repair  pipes  for  the 
supply  of  water,  they  are  liable  to  answer  in  damages 
for  an  injury  occasioned  in  consequence  of  tbe  high- 
way being  rendered  foundrous  through  the  want  of 
repairing  one  of  tbe  pipes ;  sithougb,  by  arrange- 
ment between  them  and  their  customere,  tbe  pipe  in 
question  was  one  of  a  class  which  were  paid  for,  and 
were  the  property  of  the  customers.  Tucker  v.  the 
Chelsea  Water-toorks  Company,  8  Law  J.  K.B.  195. 

SembU — That  a  man  may  lawfully  pull  down  his 
house  adjoining  to  that  of  his  neighbour,  without 
taking  means  to  provide,  a  support  for  his  neigh- 
bour's house,  equal  to  that  which  was  given  by  his 
own. 


ACTION. 


Bot,  whtdicr  it  it  Mt  incnmbaBt  m  him  to  gire 
reaioBAble  Botice  to  bis  oeigbboar  of  bii  iatoDtaoo, 
io  ordor  that  bit  oeigbbour  ma^  himttif  take  moant 
to  piovide  adequate  tapport  tw  bit  own  bonte^- 
fvmr§,  Ptytoti  ▼.  th§  Gmtermon  of  St,  Th«ma»*§  Ho9* 
piial,  7  Law  J.  K.B.  9«f ,  t.  c.  9  fi.  &  C.  TS,^,  s.  c. 

Wbere  aotioe  was  given  to  tbe  occupier  of  adjoio- 
iDg  pmniaes  of  an  intention  to  pull  down  and  re- 
more  tbe  foundation  of  a  building,  on  part  of  tbe 
footing  of  one  of  tbe  walls  of  wbicb  one  of  the  walls 
of  snob  adjoining  premises  retted  : — It  was  beld, 
tbat  tbe  partr  giving  tbe  notiee  was  only  bound  to 
nte  reasonable  and  ordinary  eare  in  tbe  work,  and 
was  not  bound  in  any  otber  way  to  secure  tbe  ad« 
joining  premises  from  injury ,  altboogb  from  tbo 
peculi«r  nature  of  tbe  soil  be  was  compelled  to  lay 
the  foundation  of  his  new  building  several  feet 
deeper  than  tbat  of  tbe  old.  Mattey  v.  Goydtr,  4 
C.  &  P.  161.  [Tindal] 

In  1803  the  plaintiff's  boose  was  built  against  the 
pine-end  wall  of  tbe  defendant't  houte,  by  pennit- 
tion.  In  1829,  tbe  defendant  made  an  excavation, 
in  a  carelets  and  unskilful  manner,  in  his  own  land, 
near  to  bis  pine-end  wall,  by  wbicb  be  weakened 
hit  pine-end  wall,  and,  conteqnently,  injured  the 
houte  of  the  plaintiff: — Held,  that  am  action  on  the 
case  wat  maintainable  for  this  injury.  Brown  v« 
Windtor,  1  C.  &  J.  SO. 

A  tradesman,  who  baa  a  cellar  opening  upon  tbe 
public  street,  it  bound,  when  he  uses  it,  to  take  rea- 
sonable care  tbat  tbe  flap  of  it  be  so  placed  and  secnr- 
ed,  as  that,  under  ordinary  circumttancet,  it  shall 
not  fall  down ;  but  if  the  tradesman  has  to  placed 
and  seoored  it,  and  a  wrong-doer  tbrowa  it  over,  the 
tradesman  will  not  be  liable  in  damages  for  any  in* 
jury  ocoationed  by  it.  In  an  action  for  an  injury  to 
the  person,  occasioned  by  the  negligent  and  careli*as 
placing  of  sach  ilap,  the  declaration  of  one  defen- 
dant, who  had  suffered  judgment  by  default,  cannot 
be  uaed  at  evidence  against  tbe  otber  defendantt, 
Danitli  v.  Potttr,  4  C.  &  P.  ^62,  8.  c.  1  M.  &  M. 
501.  [Tindal] 

A  publican,  who  has  a  flap-door  in  the  foot  pave- 
ment of  the  street,  opening  into  a  cellar  underneath 
his  houte,  is  bound,  when  he  uses  it,  to  conduct  his 
business  with  tuch  a  degree  of  care  at  will  prevent 
a  reaaonable  person,  acting  himself  with  an  ordinary 
degree  of  rare,  from  receiving  any  injury  by  it. 
Proctor  V.  Han  tt,  4  C.  &  P.  337.  [Tindal] 

Where  a  perton  who  it  charged  with  negligenco 
teekt  to  ditcharge  himtelf  by  tbewing  tbat  thero 
wat  negUgenoe  in  the  plaintiff,  inaamuch  at  he  had 
warning  of  the  danger,  the  defendant  muat  thew 
tbat  tucb  warning  came  either  from  bimaelf,  or  under 
circumstances  wbicb  rendered  it  tbe  duty  of  the 
plaintiff  to  act  upon  it. 

Accordingly,  in  an  action  for  injury  done  to  the 
plaintiff*a  vessel  by  tbe  anchor  of  the  defendant's 
vessel  striking  her,it  appeared  that  one  of  the  crew  of 
the  plain  tiff 't  vetiel  had  been  informed  by  one  of  a 
third  veaeel  that  hit(tbe  informani't)  vestel  wat  about 
to  leave  her  then  atation.becaute  there  was  an  anchor 
somewhere  near  her ;  and,  this  being  relied  upon  to 
charge  the  plaintiff 's  party-  with  negligence  in  not 
avoiding  tbe  danger : — Held  to  be  no  answer  to  the 
action.     Vowu  v.  Poarum,  8  Law  J.  K.B.  S63. 

If,  in  an  action  for  the  negligence  of  the  defea- 


dmit's  aermli  in  managiag  a  baigs,  as  thit  thi 
plaintiff's  barge  was  run  down,  it  apptv  tbit  thi 
accident  happened  from  ciicomstaacct  whidi  penoM 
of  competent  skill  ooold  not  goard  tgdan;  ihi 
plaintiff  will  not  be  entitled  to  recover ;  nor  will  ^ 
if  his  men  had  pot  bia  barge  in  sueb  a  phte,  Ikt 
persons  using  oidinary  csfe  woold  na  agsitttit; 
nor,  if  the  accident  could  have  been  avoided,  btifci 
the  negligenco  of  the  plaintiff 'i  own  mn,  it  set 
being  on  board  his  bargo  at  a  time  when  it  vnt  hriBf 
in  a  dangerous  place.  Lcdic  v.  Stnmri, iCkh 
106.  [Tenterden] 

A  perton  mitrepretenting  tbe  credit  ef  asBihw, 
thouab  without  any  intention  of  defiaodiag  Ihtptttjr 
to  whom  he  makea  tbo  repreoeotation,  it  lUlk  ti 
make  good  damage  occasioned  by  that  pany'i|im| 
credit  in  conseqoenee  of  tbe  repreteatatita ;  htf 
only  to  tbe  whole  extent  of  the  loss  in  otaseqaisn 
of  credit  reasonably  given  on  tbe  repwtmtidti 
CorUtt  r.  Brown,  9  M.  &  M.  108.  [Tiadal] 

A  brought  an  notion,  for  an  atlomev'a  bill,ig«iBrt 

B,  but  only  recovered  a  tmall  aom  mr  HUMtjbrt, 
at  there  had  been  no  bill  deUvered :— Held,  tbn  A 
might  recover  tbe  amount  of  tbe  ailoraty'i  Ul  ii 
another  action,  brought  alter  tbe  bill  wat  delivMsi 
although  this  wat  part  of  bin  dtmand  in  ikt  iifts» 
tion,  and  that  it  wan  not  neceisaiy  tbat  kt  dMsId 
bare  been  nonsuited  in  tbo  first  action,  tt  satttk 
him  to  bring  tbe  tecond.  Hemiag  v.  WiUtatbC 
fit  P.  64.  [Parke] 

A  became  indebted  to  B  in  a  tnm  notezeetdi^ 
40i.,  for  tbe  carriage  of  a  parcel  of  goodt ;  tad  ii « 
month  afterwards  incurred  another  debttoB,M( 
exceeding  40i.,  for  the  carriage  of  a  stooad  ptmL 
A  broQght  two  actions  in  tbe  county  coart  bt^ 
respective  debts:— Held,  that  the  canatssf  adiit 
were  distinct,  and  tbat  A  was  entitled  to  lae  tepk* 
rately  for  each  demand,  and  tbit  Coart  rafoMJ  * 
prohibition.  The  King  v.  the  Sheriff  rf  B^^ 
9hire,  1  B.  &  Ad.  679. 

(B)  Paeties. 

If  one,  being  the  owner  of  a  abop  and  goodi,a!0' 
A  to  be  at  tbit  abop,  and  in  bis  own  ntnttoflfl 
and  ditpote  of  the  goods  at  be  pleatet,  tad  a  ptfM 
of  thete  goodt  be  dettroyed  by  the  negligeat  diini{ 
of  the  coachman  of  B,  while  tbe  tervtat  of  An 
carrying  them,  A  has  such  a  qualified  prtpsitjb 
these  goods,  ss  will  entitle  him  to  maintain  ta  m^ 
on  tbe  case  againat  B.     WhUtimghtm^*  IMssn,^ 

C.  &  P.  697.  [Patteaon] 

(C)  Notice  OF. 

The  plaintiff  was  employed  by  a  privalt  it^ 
dual  in  making  a  new  road  aorosa  caamoa  htdite^ 
longing  to  a  townabip.  Tbe  feon-reeve,  or  penii 
having  tbe  care  of  the  town  landa,  finding  tb«  w^ 
tiff  thut  trespassing,  desired  him  to  dttiti,  md  « 
his  refusing  so  to  do.  caused  him  to  be  tppfsbcstM 
and  taken  before  a  Magistrate,  who  refuttd  ionen«t 
the  charge.  The  plaintiff  thereupoa  bnaghttM*' 
paas  against  the  defendant :— Held,  diat  tkt  1^ 
waa  entitled,  under  the  41st  section  of  ^^^^l 
Geo.  4. 0. 30,  to  a  month's  notice  of  actwo*  Wti^ 
V.  »Ffliw,7LawJ.  M.C.«0,a.o•^Bing.S56,■.e' 
S  M.  &  P.  613. 

The  136th  section  of  the  57  Geo.  3.  o.  2^.  «^ 
ing  twenty.one  daya'  notice  of  actiea,  appUtt  it  tw 
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of  ma  •ctioii  broaght  iigiiMt  %  oontrMtor  for  th« 
nmoral  of  dusi,  &c.  appointed  bj  the  Commii* 
novors  of  Sewen  for  the  citjr  of  Loniion,  £or  an 
allef^cd  trespoas,  in  aeiaiof^  a  cart  auppoaed  to  roo- 
tain  dost,  mod  aMaulting  and  impriaooing  the  driver. 
Bnadtm  t.  Mwrpky,  3  C.  &  P.  574.  [Beat] 

A  Bocioo  of  action  againat  a  Magiatrate,  under  t4 
Geo.  S.  c  44,  ia  tnffioieot  to  warrant  a  writ,  and 
proceeding*  againat  the  Magistratif  and  a  oonatable 
jointijr. 

Where  aodce  waa  given  to  the  Magietrate  aa 
ahove,  and  the  plaintiff,  after  the  expiration  of  a 
month,  aued  out  a  writ  againat  the  Magiatrate  alone, 
and  afiterwarda  abandoned  that  writ,  and  sued  out 
asoiber  ai^nittst  the  Magittrate  and  oonatable  jointly : 
—Held,  tliat  the  notice  waa  sofficient  to  warrant  the 
ieeond  writ,  and  proceedinga  thereupon.  Jonm  ▼• 
5ni]PMMi,  9  Law  J.  M.C.  45,  a.  c.  1  C.  &  J.  174,  a.  cw 
1  Tyrw.  32. 

In  a  notice  of  action  to  a  Magistrate*  the  resi- 
dence of  the  plaintiff 'a  attorney  was  described,  at 
the  foot  of  the  notice,  aa  of  Half  Moon-street,  Picca* 
dilly,  London.  Qtt«r#— whether  it  waa  sofficient. 
Half  Moon-atreet  being  in  Middlesex.  MUU  ▼• 
CUUn,  7  Law  J.  M.C.  97,  a.  c.  6  Bing.  85,  s.  c.  3 
M.&P.S4S. 


ADJUSTMENT^ 

[See  Insurance.] 


ADMINISTRATION. 
[See  ExECOTOR  and  Adiiini8trator0 

(A)  Where  rbqoisitb. 

(B)  When  and  to  whom  granted. 

(C)  Limited. 

(D)  Revocation. 
(£)  Bond. 

(F)  Practice. 


(A)  Where  REQ0I81TS. 

A,  by  will,  directed  his  debts  to  be  paid  oot  of 
Us  peraonal  estate,  and  ibe  deficiency  to  be  made 
np  out  of  hia  real  estate ;  and  subject  thereto,  he 
devifed  his  copyhold  messusges.  Testator  died.  A 
crsditor's  bill  waa  then  filed,  but  neither  the  heir- 
at-law  nor  any  peraonal  representative  were  parties; 
ia  fact,  the  will  bad  not  been  proved  ;  there  waa  no 
personal  eatate: — Held,  that  odaiiiitf fralio  eum  t€tt, 
saiMso  must  be  taken  oot,  and  that  the  administrator 
and  heir*at-law  muat  be  partiea.  Bill  to  be  ao 
■mended.    Fordkam  y.  JRa(/e,  1  Tsm.  1. 

(B)  Wren  and  to  whom  granted. 

The  Coort  will  great  adminiatration,  with  a  nuo- 
Mipative  will  annexed,  aa  contained  in  an  affidavit 
of  throe  witneases,  holding  that  f9  Car.t.  c.  3.  a.  S3. 
tppliea  to  merchant  aeamen.  Morrell  ▼.  MorrtU,  \ 
Ha^.  Eo.  51. 

Administration  granted  to  the  nephew,  on  the  re- 
BQBoiation  of  hia  £tber,  the  brother,  and  sole  nezt^ 
of-loQ  of  the  deceased.  In  th»  good$  tf  Mary  Kean§t 
l.Hsg.  £c.  69S. 


Adnaniatration  with  a  will  (in  which  was  no 
ctttor  nor  residoary  legatee)  annexed,  decreed  to 
two  aunta  of  the  deceased,  legateea  in  the  will,  and 
daaghters  of  the  grandmother,  the  nezt-of-lrin,  she 
being  ninety  years  of  age  and  incapable.  In  tkt 
goods  of  William  HinckUy,  1  Hag.  £c.  477. 

21  Hen.  8.  c.  o.  a.  3.  leaves  it  to  the  discretion  of 
the  Ordinary  to  grant  administration,  to  the  widow 
or  to  the  next-of-kin.  Dow  v.  Clarkt,  1  Hag.  Ec  3l|; 

The  next-of-kin  preferred,  the  lunacy  of  the  widow 
being  ahewn ;  hot  the  Court  called  for  an  inventory, 
and  directed  securities  to  justify.  In  the  goodi  of  J» 
WiUiams,  3  Hag.  £c.  fl7. 

On  a  petition  respecting  the  grant  of  administra- 
tion, the  asserted  widow  having  married,  during  the 
deceased's  lifetime,  another  man  (since  convicted 
of  felony),  had  a  daughter  by  him,  and  continuing 
to  cohabit  with  bim,  the  Court  granted  administra* 
tion  to  the  sister,  and  condemned  the  widow  in 
ooets.    Conyers  v.  Kit$on,  3  Hag.  Ec.  556. 

The  atatute  tl  Hen.  8.  c.  5.  applies  only  to  such 
aa  are  next-of-kin  at  the  lime  ot  the  death ;  there- 
fore, the  Coort  made  ihe  de  honit  non  grant  to  tbe 
executor  of  the  adminiatrator  (tbe  sole  next-of-kin 
at  tbe  death),  in  preference  to  persons  entitled  in 
distribution,  who  bad  received  their  abarea  and 
aigned  releases.  Savago  v.  Blytho,  9  Hag.  £c.  Ap. 
150. 

Where  the  Court  ia  not  bound  by  the  atatute  of 
SI  Hen.  8.  c.  5,  it  always  grants  the  administration 
to  those  who  have  the  interest. 

Administration  do  bonig  non  granted  to  a  person 
entitled  under  a  deed  of  gift  from  the  firat  adminia- 
tratriz  to  the  whole  beneficial  iotereat,  in  preference 
to  one  who  waa  not  next-of-kin  at  the  time  of  tho 
death,  and  who,  consequently,  had  no  statutable 
right.    Alma  v.  Almti,  t  Hag.  £c.  Ap.  155. 

Estate  oot  veated  by  law  or  equity,  adminiatration 
do  bonit  non  to  the  next-of-kin.  Amhunt  v.  BatM^M, 
t  Hag.  Ec.  Ap.  158. 

Administration  do  homi*  non  to  a  feme  covert 
granted  to  the  representative  of  the  husband,  admi- 
nistrator, in  ezduaion  of  the  wife's  kin.  Darky  t» 
Whaddon,  8  Hag.  Ec.  A  p.  165. 

An  original  administration  to  a  feme  covert  de- 
creed to  her  n^xi-of-kin,  in  preference  to  the  repre- 
aentative  of  the  husband,  who  survived  her.  HuIb 
▼•  Dalman,  2  Hsg.  Ec.  A  p.  165. 

After  the  death  of  the  hosband,  administrator  of 
hia  wife,  adminiatration  do  bonis  non  granted  to  her 
next-of-kin.  in  preference  to  the  husband's  repre- 
aentative.  KinUtide  v.  CUavor,  «  Hag.  Ec.  Ap.  169. 

Chose  in  action  to  wife.  Huahand,  administrator, 
dies  without  altering  property,  and  nakea  a  will : 
his  admiiiistrstor,  with  will  annexed,  takes  adminia- 
tration do  bonis  to  the  wife;  that  administration 
called  in  by  her  next-of-kin  and  revoked,  the  pro* 
perty  not  being  altered  by  the  huahand.  Kinasiom 
r.  MiUs,  2  Hag.  Ec.  Ap.  168. 

Administration  of  tbe  wife'a  goods  to  the  ezecntor 
of  the  husband,  who  difd  without  taking  adminia- 
tration to  her.     Root  v.  Cart,  2  Hag.  Ec.  Ap.  161. 

Adminiatration  of  a  feme  covert,  granted  to  tbe 
daughter  of  the  third  husband,  revoked,  and  granted 
to  the  grand-children  by  her  first  hosband  ;  it  being 
ahewn  that  an  eatate  would  come  to  them.  St, 
Aubyn  ▼«  Pago,  2  Hag.  Ec.  A  p.  163. 

A  legacy  to  a  wife,  not  received  by  her  or  bus- 
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\mod,  nor  admioitcntion  taken  to  the  wife  by  the 
bushaad ;  bU  ezecQtor,  aod  not  the  Dezt-of-kin,  to 
have  adnuDistration  to  the  wife.  Plaidel  ▼.  Howe, 
<  Hag.  Eo.  Ap.  164. 

The  Coart  wilimnt  admimstntion,with  the  will 
annexed,  to  one  of  two  uniTeraal  legateea,  a  decree 
with  intimation  having  issued  in  the  name  of  the 
other,  who  was  since  dead.  Law  ▼•  Campbell,  1 
Hag.Ee.  65. 

The  original  will  being  lost,  and  no  copy  in  exist- 
ence, a  limited  administration  with  the  will  (con- 
tained in  an  affidavit)  annexed,  granted  to  the  widow, 
as  executrix  and  residuary  legatee  for  life,  on  ber 
g^Ting  security;  the  eldest  son  having  been  per- 
sonally cited,  two  other  children,  minors  and  abroad, 
cited  by  a  servant  on  the  Royal  Eicbange,  and  the 
remaining  flye  consenting.  Vallanee  y.  Vallanee,  1 
Hag.  Ee.  695. 

Administration  <ie  bonis  non  with  a  will  annexed, 
in  which  was  no  executor,  granted  to  one  of  two 
legatees,  a  decree  with  intimation  having  issued  in 
their  joint  names  against  the  residuary  legatee,  the 
■nretiea  justifying  in  the  amount  of  the  surplus  be- 
yond the  intereat  of  the  one  legatee,  or  (on  a  proxy 
of  consent  from  the  other,)  beyond  their  joint  in- 
terests, and  an  affidavit  of  no  outstanding  debts 
being  made.  PiekeriHg  v.  Pickering,  1  Hag.Ec.  480. 
After  the  case  had  stood  over  some  time  for  fur- 
ther information,  the  Court,  on  securities  justifying, 
granted  to  a  residuary  legatee  administration,  (with 
a  will  of  IBOI  annexed,)  on  affidavits  that  the  party 
went  to  Demerara  in  180«,  and  had  not  been  heara 
of  aiaoe  1804 ;  that  hia  mother,  who  died  in  18f6, 
believed  him  to  have  died  many  years  before,  a  ba- 
chelor, and  without  a  later  will ;  and  that  diligent 
inquiries  had  been  lately  made  at  Demerara,  but 
without  obtaining  conclusive  evidence  of  his  deatli. 
Dmii  y.  DawdtoH,  3  Hag.  Ec.  554. 

Administration  durante  miuoritate  formerly  grant- 
ed to  the  mother,  having  ceased  by  the  minor's 
death,  and  the  mother  having  thereby  become  joint 
reaiduary  legatee  with  another  minor,  administration 
de  bonit  wen  decreed  to  her,  one  executor  having  re- 
nounced, and  the  other,  who  was  abroad,  being 
oited.     Akert  v.  Dupuy,  1  Hag.  Ec.  473. 

The  executors  having  died  in  the  deceeeed's  life- 
time, a  joint  limited  administration,  with  the  will  of 
a  married  woman  under  a  power  annexed,  granted 
to  five  residuary  legatees,  to  whom  a  similar  grant 
had  been  made  at  York,  the  fartum  domicUn,  and 
who  were  all  parties  to  a  suit  in  Chancery.  In  the 
good*  of  Sarah  Blakelnek,  1  Hag.  £c.  68f . 

Administration,  limited  to  the  receipt  of  dividends 
in  the  English  funds,  granted  to  a  minor  residuary 
legatee,  the  wife  of  a  minor,  both  subjects  of,  and 
resident  in  Portugal,  on  a  certificate  being  produced, 
that  by  the  law  of  Portugal  she  was  entitled.  In 
the  goodiofthe  Counteu  Da  Cunha,  1  Hag.  Ec.  937. 
Administration  of  the  goods  of  an  intestate  bas- 
tard, drowned,  together  with  his  wife  and  only  child, 
will  be  granted  to  a  creditor;  the  King's  Proctor 
haying  been  cited,  but  not  the  representatives  of  the 
wife,  on  the  preiumption  that  the  husband  survived, 
and  tbe  debt  being  large,  and  the  property  small. 
Calvin  V.  H,M,  Procurator  General,  t  Hag.  Ec.  9«. 
Administration,  as  to  a  creditor,  decreed  to  the 
mother  of  an  intestate,  advanced  by  her;  the  father, 
( hough  alive,  having  been  divorced  a  vinculo  malri' 


monii,  and  married  again.  At£lctn  r.  Feed,  3  Hag. 
£c.  193. 

The  Coort  grants  administration  to  a  bond-ae^i- 
tor,  who  has  also  a  mortgmge  on  leaaeh<rfd  ptepeit^. 
Raxbttr^h  y.  Lambert,  It  Hag.  Ec.  557. 

Administration  granted  to  one  cieditor ;  a  deent 
with  intimation  having  issued  in  tbe  name  of  aa- 
other.     Talbot  v.  Andrewi,  1  ^e%,  Ec.  697. 

(C)  Limited. 

The  Court  will  grant  to  tbe  agent  of  a  fiBmga 
prince  an  adminiatration  limited,  to  aobetaatiali 
proceedinga  in  Chancery,  but  will  not  extend  it  to 
the  receipt  of  a  debt,  without  a  power  of  eXtanff 
from  proper  authoritiea.  In  the  goads  ef  tike  Etefw 
of  Heae,  1  Hag.  Ec.  93. 

Administration  be  bonis  nan  limited  to  a  csitua 
legacy,  granted  to  the  repreeentatiye  of  the  selHi- 
tuted  legatee,  without  citing  tbe  representaliye  af 
the  residuary  legatee,  resident  abroad,  but  by  pcaD* 
tice  entitled  to  the  general  de  bonis  grant ;  no  dam 
to  this  legacy  having,  since  the  death  (in  1797)  of 
tbe  residuary  legatee,  (also  the  execntor  and  kgam 
for  life,)  been  made  by  his  representative,  /atk 
goods  of  Martha  Steadman,  9  HW.  £c.  59. 

The  Prerogative  Court  granted  an  sdministralia, 
limited  to  assign  a  term  in  tbe  diocese  of  A,  tbe  vil 
of  the  deceased  (who  had  no  goods  oat  of  the  dis- 
ceite  of  B,  except  this  satisfied  term,)  having  beea 

E roved  in  the  Court  of  B,  and  the  chain  of  eaecataa 
sing  subsequently  unbroken.   In  tkm  goods  of  Marj 
Powell,  5  Ung.Ec  195. 

A  will,  in  existence  after  the  testator's  dettk, 
being  accidentally  lost,  and  the  oontents  naknon, 
administration,  limited  till  the  will  be  found,  giaaisd 
(on  justifying  aecurities)  to  the  widow  alone,  iriik 
a  minor  daughter  entitled  in  diatribation.  /■  tke 
goods  of  Beiijamin  Campbell,  9  Hag.  £c.  565. 

An  administrator,  pendente  lite,  will  be  appoiated, 
such  appointment  being  necessary  from  the  Bttue 
of 'the  deceased's  property,  and  from  the  oondoctof 
one  of  the  parties  in  the  suit ;  and  the  nominee  af 
the  other  party,  on  whose  conduct  there  is  noimpa- 
tation,  may  be  selected,  if  shewn  to  be  impartiri, 
competent,  and  reaponsible.  Young  ▼•  Bnmn,  1 
Hag.  Ec.  53. 

Administration  pend£nte  lite,  and  limited  to  ear- 
tain  property,  granted,  by  consent,  to  one  of  the 
parties.  Schoolmasters  of  Scotland  y.  Frajer,  S  Ibf. 
£c.  613. 

The  38  Geo.  3.  c.  87.  only  authorizea  tbe  graataf 
a  limited  administration  durante  absentid  of  tbeexe> 
cutor,  when  there  are  proceedings  dependiaf  is 
Chancery.  In  the  goods  of  Thomas  Dcvms,  f  Hwg. 
Ec.  79. 

Adminiatration  durante  minoritate  of  childm  in 
the  East  Indies,  decreed  to  the  uncle,  reeidsat  in 
Ireland,  he  giving  full  justifying  secority;  the 
grandfather,  to  whom,  as  next-of-kin,  the  gnat 
would  naturally  pass,  being  upwards  of  eighty,  sad 
also  resident  in  Ireland.  In  the  goods  of  Jeku  kmiagt 
1  Hag.  Ec.  381. 

(D)  Revocation. 

An  administration  (limited  to  sabstantiats  pro- 
ceedinga in  Chancery,)  which  was  decreed,  on  the 
next-of-kin  being  cited,  and  after  dne  inqnirica  fcr 
a  will,  and  was  called  in  by  the  execntors  of  a  wiD, 
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Dot  prodooed  till  long  after,  directod  to  be  re-deli- 
T«ra<l  out,  aod  the  executors,  who  might  have  taken 
%  ecteronim  probate,  condemned  in  coeta.  Hamt 
and  IViggint  v,  Milbum,  2  Hag.  £c  6f  • 

An  adniniatratlon,  with  a  paper  having  the  cha- 
racter of  a  donatio  inttr  vioot  annexed ,  revoked ,  since, 
if  treated  as  testamentary,  the  deceased's  intention 
wonid  be  defeated,  yhe  Kiiig*t  Proctor  v.  Dainti,  S 
Hag.  £c.  218. 

Ad  administration,  with  a  will  annexed,  obtained 
after  a  caveat  entered  had  expired,  bat  without 
notice  to  the  adverae  party,  and  while  the  will  was 
in  salt  in  Ireland  ;  the  forum  domicUii  revoked,  as 
snrreptitiousljr  obtaioed,  and  the  par^  condemned 
in  the  coats  of  a  petition  in  support  of  it«  TrmU*- 
town  r.  TrimUstowu,  S  Hag.  £c.  S45. 

Ad  administration  de  bonit  nmi  granted  in  1827, 
of  an  intestate  who  died  in  1790,  limited  to  assign  a 
leasehold  property,  not  severed  in  the  deceawd's 
lifetime,  and  only  mortgaged  during  an  original  cre- 
ditor's administration,  (which  was  granted  on  the 
renunciation  of  the  next-of-kin  at  the  time  of  the 
death,  and  which  expired  in  1806,)  revoked;  the 
next-of-kiD,  for  the  time  being,  (in  whom  all  the 
beneficial  iaterest  in  the  deceased's  estate  was 
rested,)  not  having  been  cited  when  the  limited 
grant  was  naade,  and  there  being  a  suggestion  that 
sncb  grant  was  surreptitiously  obtained,  and  that 
there  was  a  surplus  belonging  to  the  decessed's 
esute.     Skefington  r.  WhUe,  2  Hag.  £c.  626. 

Where  administration  was  granted  in  1791,  on 
the  renunciation  of  the  next-of-kin,  to  a  creditor 
who  died  in  1806,  when  no  de  bonit  grant  was  taken 
oat  till  March  1827,  and  vfhen  an  administration, 
limited  to  certain  leasehold  property,  and  granted 
at  that  time  (without  citing  the  next-of-kin)  to  a 
nominee  of  the  persons  in  possession  of  such  pro- 
perty, was,  in  February  1828,  called  in  by  the  re- 
presentative of  the  next-of-kin  ;  such  representative 
neld  barred  by  time  and  circumstances,  and  the  ad- 
ministrator, who  appeared  under  protest,  dismissed 
with  costSL     Skeffiugton  v.  Whitt,  1  Hag.  £c.  699. 
A  diocesan  aclministration  obtained  by  one  next- 
of-kin,  directed  to  be  brought  in,  and  pronounced 
noil  and  void,  on  the  prayer  of  another  next-of-kin, 
who  had  taken  out  a  prerogative  administration ;  the 
diocesan  administrator  b^g  personally  cited,  and 
tbewing  no  cause  to  the  contrary.    Lotan  v.  Lotan, 
I  Hag.  £c.  683. 

When,  on  the  death  of  a  brother  administrator, 
*<inuDistration  bad  been  revoked,  because  the  mother 
had  not  formally  renounced,  that  revocation  rescind- 
^  on  the  mother's  affidavit,  that  she  was  aware  of 
oer  son's  application  for  administration,  and  had 
vnder  it  received  her  distribntive  share.  In  the 
pods  of  Frederick  StabUt,  3  Hag.  £o.  560. 

Tbe  legatee  for  life  of  certain  property,  having 
**signed  over  his  interesi  to  the  substituted  legatee, 
M  adminiMration,  with  a  will  annexed,  limited  to 
jhat  interest,  and  granted  to  the  legatee  for  life,  may 
be  revoked,  and  a  new  administration  limited  to  that 
property,  decreed  to  the  substitoted  legatee,  then 
P«Mes«ed  of  the  sole  entire  interest  therein.  In  the 
f^*  of  Alexander  Ferrier,  1  Hag.  Ec.  241. 

(E)  Bond. 

Administration  being  granted  to  a  person  out  of 
M8  Majesty's  dominions,  it  is  required  that  the  sure- 


ties to  the  bond  should  be  resident  within  the  king- 
dom. In  the  Bood»  of  John  0*Bymefl  Hag.  Ee.dl6. 

In  an  administration  pendetUe  lite,  limited  to  re- 
cover certain  sums,  and  granted  jointly  to  the  nomi- 
nees of  the  two  parties  in  tliesuit,  the  Court  will  not 
dispense  with  such  administrators  entering  into  a 
joint  bond.     Stanfey  v.  Bemee,  1  Hag.  Ec.  221. 

On  renunciation  of  a  co-executor,  the  Court  will 
not  grant  administration,  with  the  will  annexed, 
without  justifying  securities  to  the  daughter,  the  re- 
sidaary  legatee,  during  the  lunacy  of  the  mother, 
the  other  executor.  In  the  goods  of  Jamet  Hardgtone, 
1  Hag.  Ec.  487. 

(F)  Practioe. 

llie  Court  being  bound  to  satisfy  itself  that  the 
applicant  for  administration  is  entitled  to  the  grant, 
great  delay  in  applying,  by  raising  suspicion,  justi- 
fies it  in  calling  for  explanation.  In  the  goodt  of 
Elixabeth  Darling,  S  Hag.  Eo.  561. 

Where  administration  to  a  person,  long  dead,  was 
prayed  by  a  creditor,  and  there  had  been  no  personal 
service  on  tbe  next-of-kin,  (who  had  no  known 
agent  in  this  country,)  the  Court  required  full  in- 
formation as  to  the  debt  and  the  cause  of  the  delay, 
and  that  notice  should  be  given  to  the  next-of-kin  in 
the  West  Indies.  Miller  v.  Wathingtun,  3  Hag.Ec. 
277. 

Administration  de  bonit  mm,  with  a  will  annexed, 
granted  to  a  representative  interest,  entitled  to  seven- 
twelfths  of  the  residuary  estate,  without  citing  those 
having  a  direct  interest,  as  entitled  to  distribution. 
In  the  goodt  of  Anne  Mtddkton,2  Hag.  Ec.  60. 

A  sentence  of  the  Prerogative  Court,  pronouncing 
against  a  will,  and  decreeing  administration  to  the 
daoghter,  having  been  affirmed  by  the  Court  of  De- 
legates, and  the  cause  remitted,  the  Court  will  not 
allow  the  execution  of  tbe  sentence  to  be  delayed, 
by  a  prayer,  for  an  answer,  to  the  interest  of  the 
widow,  who  had  been  oognixant  of,  though  not  cited 
to  see  proceedings — nor  by  caveat.  Dew  r,  Clark, 
1  Hag.  Ec.  311. 

Tbe  Court,  before  granting  administration  to  a 
creditor,  requires  an  affidavit  {inter  alia)  that  he  has 
no  other  security ;  and  if  the  person,  first  entitled  to 
the  grant,  is  abroad,  and  the  service  of  the  decree  is 
on  the  Royal  Exchange,  that  such  person  has  no 
agent  in  this  country.  Aitkin  v.  Ford,  3  Hag.  Ec.  193. 

The  Court  will  grant  administration,  with  papers 
annexed,  to  a  person,  as  attorney  of  an  executor,  ac- 
cording to  the  tenor,  without  requiring  a  regular 
power  of  attorney  ;  such  person  being  clearly  autho- 
rized to  act,  by  letter,  from  that  executor,  the  exe- 
cutor of  the  residuary  legatee  (who  was  also  execu- 
tor, but  did  not  take  probiste,)  having  consented.  In 
the  goodt  of  Anna  Maria  Ormond,  1  Hag.  Ec  143. 

Two  papers  having  been  propounded  by  an  exe- 
cutor in  an  allegation,  which  was  rejected,  and  ad- 
ministration thereupon  taken  out  by  the  next-of- 
kin,  on  a  legatee,  under  one  of  those  papers,  calling 
in  the  administration,  and  the  administrator  appear- 
ing under  prY)test,  the  protest  allowed  tosund  over,  in 
order  that  the  legatee,  on  shewing  he  was  not  cog- 
nisant of  the  former  prooeedings,  &c.  &c.,  might 
bring  in  an  allegation  ;  the  appointment  of  the  exe- 
cutor being  in  one  paper,  the  interest  of  the  legatee 
entirely  under  the  other,  and  the  two  papers  not 
necessarily  connected. 
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ADULTERY-^AFFIDAVIT. 


An  ezMQtor  haTingp  propoawled  ptp^n  in  m  all^- 
gfttion.  which  wm  i«i«et»d,  wad  administimtioB  haing 
Uiereupcm  deereed  to  the  Bezt^of-kin,  a  legttae 
caonot  be  allowed  to  call  in  looh  adflUDistration,  in 
order  to  repropoand  the  same  papen,  onleaa  he  can 
bring  in  an  admiaaible  allegation,  and  ahew  bj  afli- 
dayit  that  the  facta  hare  come  to  his  knowledge 
since  the  rrjectton  of  the  former  allegation ;  m 
which  case — tembU,  that  eren  the  ezecotor  might 
repropoand  them.  Wood  ▼.  Modloy,  1  Hag.  £c. 
645—61. 

ThepOQTt  will  not  enforee  a  monition  to  tranamit 
the  original  will,  proved  in  an  inferior  jurisdiction, 
where  deceased  died  ;  but  will  grant  a  limited  ad- 
ministration, to  assign  a  satisfied  tenn,  situate  in 
another  diocese.  Crotley  v,  th§  ArehdMecn  of  Sud' 
bury,  5  Hag.  Ec.  197. 

The  Coort  at  Madras  (the  competent  jartsdiction) 
having  granted  probate  to  the  widow,  as  aniveiaal 
legatee,  and  constructive  executrix  of  an  infonnal 
paper,  in  which  character  no  security  is  required  ; 
this  Court,  considering  that  under  the  circnmstances 
the  widow  may  be  called  on  to  prove  the  paper  por 
tmu,  or  that  the  'fnmt  may  be  appealed  from,  will 
onlv  decree  administration,  with  the  paper  annexed, 
to  her,  aa  relict  and  principal  legatee,  on  giving 
security.  In  thf  goodt  of  lA&ut.»CoL  Road,  1  Hag. 
£e.474. 

Administration,  with  paper  annexed,  wherein 
were  sundry  alterations  in  the  body,  a  blank  left  for 
the  date,  and  which  appeared,  from  internal  evi* 
denee,  to  have  been  wntten  more  than  nine  years 
before  death,  and  was  indoned — *'  Outline  of  the 
will,*'  cannot  be  granted,  in  common  form,  on  the 
exhibition  of  a  proiy  of  consent  from  all  interested 
under  an  intestacy,  there  being  no  evidence  to  rebut 
the  presumption  that  the  paper  was  delfberetive.  In 
th§  goods  rfJohn  Homo,  1  Hag.  Ec.  8ft. 


ADULTERY. 
[SeeBAKON  ako  Feme,  Divorce,  and  Markiaoe.] 

In  an  action  for  criminal  conversation,  the  plain* 
tiff  will  be  eotitled  to  a  verdict,  unless  he  has  been 
in  some  degree  a  party  in  his  own  dishonour,  either 
by  giving  a  general  licence  to  his  wife  to  conduct 
herself  as  she  pleased  with  men  generelly,  or  by  as- 
senting to  the  particular  act  of  adultery  with  the 
defendant,  or  by  having  totally  and  permanently 
given  up  all  the  advantage  to  be  derived  from  her 
society.  Winter  v.  Honn,  4  C.  &  P.  494.  [ Alderson] 

Held,  in  an  action  for  criminal  conveniation,  it 
was  not  matter  of  defence,  but  only  in  mitigation 
of  damages,  that  the  plaintiff,  having  married  an 
actress,  concealed  the  marriage  from  her  mother,  and 
Very  seldom  saw  hie  wife,  bat  suffered  his  wife  to 
remain  living  with  her  mother,  as  if  she  were  a  single 
woman,  and  allowed  her  to  continue  her  theatrical 
performances  in  ber  maiden  name.  Caltraf\  v.  tho 
EeW  of  Harborough,  4  C.  &  P.  499.  [Tindsl] 


ADVANCEMENT. 

Construction  of  a  covenant,  that  one  child  should 
be  entitled  to  a  share  of  the  futher's  property,  equal 


to  the  fntmes  or  ndvaacsBWBt  of  As  BMsl  faffsmd 
nhild. 

What  shall  be  deemed  an  advanooMittB  acUd, 
with  reference  to  the  particnfau'  kngnsgs  sf  « ii> 
•trament     Ballif  v.  Uovd,  7  Law  J«  Ckme.  91. 

The  assumption  by  a  rather,  of  a  debt  dm  6an  Mi 
•on  to  a  partserriiip,  in  which  the  lathsr  ssi  tk 
son,  along  with  other  persona,  wsie  psitsen,  an 
deemed  an  advancement  of  a  portion  to  afawMooi^ 
to  which  the  aon  woold  have  been  entided  spoa  ibi 
fktber's  death,  i^wlry  t.  Boiahritfgf,  1  RsKftM. 
657. 


ADVOWSON. 
[See  Cbarity.] 


AFFroAVIT. 

(A)  How  AND  WHEN  BKTITLSD. 

(B)  Before  whom  to  be  swoer. 

(C)  Form  and  Requisites  of. 

(D)  Defective  and  iRRELEFAirr. 


(A)  How  AND  WHEN  BRTfTLED. 

An  affdavit  to  be  oaed  on  the  Crown  odeof  Ai 
King'a  Bench  ahould  not  be  entitlsd  in  ■  osn, 
unless  the  proceedings  have  originated  n  tbtCost, 
or  have  been  removed  by  a  oertionui 

Accordingly,  where  a  rule  had  been  obtiiBsihi 
ease  growing  out  of  an  iodictment  at  the  Old  BiSif 
Sesaiona,  and  the  affidavits  were  eatided,  "tk 
King,  on  the  Proaecution  of  G.  W.aad  W.dgmit 
T.  8.,"  which  was  the  proper  title  of  tbectsKit 
the  Sessions : — Held,  that  they  wereiapnperiT*' 
titled.  Tko  Khg,  on  the  proteeutkm  of  Wonerai 
Chmpman,  v.  Smith  and  another,  8  Law  J.  lJLC.t(A 

A  rale  him  for  an  attachment  for  ntm-fajmoAa 
money  under  an  award ,  waa  entitled,  **  la  tbsngg 

of ,"  hot  the  affidevH  of  serrice  w«  «tHW 

"  Between  A  B  plaintiff,  and  C  D  dsftsdiat':- 
Held  irregular,  as  it  should  have  beea  sstitiedtki 
name  aa  the  rule.  In  tka  maUtr  of  Hooi^  ^ 
FalUmn,  7  Law  J.  C.P.  71,  a.  c.  «  M.  &  P.tft_ 

In  the  title  of  affidavits  the  ehriatiaa  sad  watMi 

of  the  partiea  ahould  be  inserted ;  but  trboe  fiM' 
support  of  a  motion,  and  incorrect  ia  Att  ntp*^ 
and  the  objection  was  taken  on  sbewhg  eaw,  ui 
Court  intimated  that  they  would  penaittlieirliar 
altered  and  resworn  to  meet  the  merits  of  tkeiia 
Lodd  V.  Wilmm,  9  Law  J.  Exc.  5,  s.  c.  1  C.  &  J-  «>» 
a.  c.  1  Tyrw.  18. 

Affidavit  made  on  behalf  of  defond8nts,eiw» 

the  cauae  as  against  twenty  defeudtats  mb*"!* 
the  process :— Held,  by  Mr.  Justice  Bsylsjind  v- 
Justice  Parke,  that  it  waa  improperly  eatitkd;  o* 
that  it  ahould  have  been  eotitled  in  the  «•■»  " 
against  the  seventeen  who  bad  been  dedarad  igsii''' 
^Contra,  Mr.  Juetice  Uttledale.  Bmm  r.  B«fa0* 
7  Law  J.  K.B.  193,  a.  c  4  M.  &  IL 100. 

(B)  Before  whom  to  be  swoui. 

An  affidavit  made  by  a  defendaat  ia  a  nit  n  1^ 
Court  of  Exchequer,  sworn  before  s  M«?>*|jj^ 
Scotland ,  permitted  to  be  read.  £t(if  v.  £ttfHV>  ^ 
Y.  h  J.  ttS. 


ALi£li-*«AUMONY. 


Am  affidftfit nnin  ife  8oolkftd.1]#iaft  A  tOaiuiii*- 
akmer  for  prize  bail,  is  irregalar.  Stflvan^  t  U«f^  155^ 

(C)  Form  and  REauisiTBS  op. 

Aa  ■flkfcivit  of  marito  Bust  pome  the  ueval  fem 
•^-agood  defence  upoa  tke  merita;  "a  food  and 
jMBiitoriooa  defence  to  the  actioQ»"  not  anflkifiaL 
B^wer  ▼.  Knmp^  9  Law  J.  Em.  80,  a.  c.  1  C.  &  J.  ^87. 

Tka  namea  of  all  the  depooenta  nrnat  be  iaearted 
i»  the  jurat.  Hamldtr  t.  Famom^  8  Law  J.  CLP.  18, 
«•  e.  6  Binf  .  $36,  «•  e.  3  M .  &  P.  559* 

AH  affidavita  snat  be  aisnad  with  the  full  cfaria- 
tiifta  mmd  raniBme  of  the  depoaest,  otherwiae  tbej 
vmrnmok,  be  tead.  In  tv  OUma  SerrtM,  wi  dtaiat  0/um^ 
Priaectt  ef  Ctwiter2aiirf<  8  Law  J.  CJ*.  109. 

(D)  DCFEOTIVE  AND  IrRBL£VANT. 

AJBdavit  Tcrifying  prooeediagt  aft  law  not  evi* 
doiica;  4iid  taken  off  the  file  with  coata.  Ex  porle 
Mmtnm  ^  ath$n,iHrt  DtmiMlt  1  MonU  ft  M.  9. 

Whaie  aiidania  conuii\  iyrelemit  matter,  the 
Caort  ^hil  not  allow  then  to  he  read,  but  what  m 
Mlairaist  majr  be  takea  atfead.  P4ddU  r.  EvMi,  t 
689. 


AFFIDAVIT  TO  HOU>  TO  BAIL. 
[See  Bail.] 


AGENT. 
[See  Principal  and  Aobnt.] 


AGRS£M£NT. 

CONTRAOT,  and  SP£CIPIC  pRRfORlf ANCR.] 


ALE  ANP  B£EB» 
[See  LlCBNCR.] 


ALIEN. 


Uadbr  theMth  aeotioa  of  37  Geo,  3.  c.  97,  laada 
te  Offaftt  Briltttt,  which  on  the  88th  of  Ootobor  179^ 
iratw  lield  bf  AiMricaa  iHbiecta,  oontiooe  capable  of 
beiag  granted,  sold,  or  denied  bj  them,  aa  if  they 
wmn  aatifia.  Saflen  t.  Suitakt  8  Law  J,  Cktnc. 
Ml,  m,  c.  1  RiMi.  &  M.  863. 


that  her  ttihw  ia  poaeated  of  large  property.  The 
eatimated  Taloe  or  all  marketable  aecuritiea  moat  be 
included  in  the  calculation  of  the  haafauid'8  income, 
in  order  to  the  allotment  of  alimoaj  ^ea^iniie  lita, 
Harrit  t.  Harris,  1  Hag.  Ec  351 . 

Alimony,  pendtnie  liu,  ia  nsualljr  about  ^ne-fifth 
of  the  annual  income ;  but  the  proportion  may  vaiy 
aoeordiog  to  the  circnmstancea  of  the  partiea. 
Hawhn  v.  Hawhet,  1  Hag.  Eic.  5S6.  ♦ 

Tbe  Conrt  allotted  alimony,  pendente  lite,  at  the 
rate  of  50/.  per  annum  ont  of  an  income  of  140/.,  and 
lofaied  to  aUow  the  monition  not  to  iaaue  till  after 
£Aeen  daya*     Brown  t.  Brewa,  8  Hag.  £c*  5. 

Permaneatalilnooyiaalwaya  larger  than  alimony 
mmdenie  Hie.  Out  of  aa  iaooue  of  750i.>  tbe  hoaband 
having  no  atato  aor  &mily  to  maintain, 860/.  allotted 
to  the  wife — ahe  taking  oharge  of  their  only  child* 
K^mpe  r.  Kempe,  X  Hag.  £e.  53i2. 

When  alimony,  pendimte  lite,  ia  de^feed  to  oora- 
mence  from  tbe  fetutn  of  the  citation,  all  ausM  paid 
aabiequently  to  that  retam,  are  to  be  aUowed  aa 
part-payment*  Wh^n  no  aufficient  oaoae  ia  abewa 
tor  aegleoting  to  comply  with  a  Aoaition  pemonaUjr 
eer«e£  a  perty  may,  at  once»  be  pronoonced  oonta- 
macioea ;  but  aliter,  for  a  mere  informality,  if  he 
haaTirtnally  obeyed,  or  iareedy  toobey,  tbemoaitieii* 
JEfeaMitoa  ▼•  Hrnnerten,  1  Hag.  Eo.  83. 

Alimooy  ia  allotted  for  the  mainteaanee  of  tbe  wife 
from  year  to  year ;  (he  Courts  therefore,  will  not» 
witfaeet  iafikieat  laMiie  ibewa  for  tbedel»y»  eaforoe 
peymantof  eneara  beyond  one  year  pner  to  tbe 
moeitksi.. 

Where  both  partiea  had  longebatauded  from  apply* 
ing  to  tbe  Court,  tbe  one  for  a  reduction  of  alimony, 
the  other  to  enforce  tbe  regular  payment,  it  would 
dot  enforce  arzaain,  nor  iaquira  aa  to  the  eoma  paid 
by  tbe  buaband  for  hie  wife'a  debta,  incurred  by 
raaaon  of  aon-peymeat  of  that  alimony ;  nor  reduce 
elisftony,  on  aocount  of  an  mcpiaaa  waiver  of  a  part 
thereof  by  the  wifo,  the  additional  ezpeoeei  of  the 
hnabaad,  occaaioned  by  tbe  mature  age  of  children* 
the  failure,  from  miamanagement  of  her  tniateee,  ef 
a  portion  of  the  fonda  aet  apart  for  the  wifo'a  ali- 
nony,  or  feUght  additiona,  e/madt ,  to  her  meana. 
De  BImquiere  v.  De  BlmfuUre,  3  Hag.  Ec.  388—9. 

Xo  a  anit  for  a  divetce,  hrCHight  by  tbe  wife^  re^ 
peated  aad  profligate  adultery  beiag  proved  on  the 
part  of  the  hoaband,  (who,  however,  had  to  mmu* 
tain  and  edocate  twdve  ohildren»)  permanent  aU* 
mony  at  the  rate  of  800t  per  annaiR*  (in  addition  to 
180/.  per  annum  aeparate  property,)  out  of  a  net 
income  of  4,000/.,  allotted  free»  the  date  of  the  aen- 
teaoe,  three  yeam  befoce,  the  oanae  having  in  the 
interval  been  canried  by  appeal  to  .tbe  Delegatee* 
bnt  remitted,  no  etepe  being  there  takea  by  tbe  ap* 
pellant,  and  tbe  remaining  deUy  being  eooaeionad 
byfaiaabeenoefratttbekiagdelK*  Damnin Z^renf, 
1  Hag.  Se.  588* 


ALIMOITY. 

An  aa8ignmettt,appnfeailf  fraadaleat  and  coUmm 
^Me,  by  the  bnsband,  of  aU  Ua  pniparty«  after  the 
^coumneement  of  a  anit  by  thewifo  for  dtvoneak 
aaaaot  afibet  her  title  to  alimony  pMdiat*  Uiai 
^f§ttet  ▼•  Bf^UM,  8  Ijlag.  Be;  O. 

Is  aisww  to  aa  allaMimi  ^foeaUiaa3  i8fe«mr 
to atMO tS«t  the  94t$\nm(jkt aOdlMttnner but  ttef 

DiOBT,  1888—1831. 


AMEKMCENT. 

1.  AT  lAW., 

A)  PftooEai. 
(B)  DaphAA^TMm*. 

fC)  Rami*!.    . 

c 
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AMENDMENT. 


«.  IN  EQUITY. 


(A)  BiLu. 
<B)  Pleas. 

(C)  Time. 

(D)  Cosn. 


1.  AT  LAW. 

(A)  Pbocess.  I 

Tbe  Court  will  permit  a  writ  to  be  amended  where 
tbere  are  not  fifteen  days  between  the  teste  and  the 
return.     Lower .  Gardner,  8  Law  J«  C.P.  146. 

Tbe  teste  of  a  writ,  if  irregular  in  naming  a  late 
Chief  Baron,  instead  of  the  existing  Chief  Baron, 
may  be  amended,  even  after  a  role  to  set  it  aside 
upon  that  ground  ;  and  upon  the  amendment  being 
made,  tbe  rale  will  be  discharged.  Waheliug  ▼. 
Wattarit  1  C.  &  J.  467,  s.  c.  1  Tyrw.  577. 
'  The  Court  refused  to  allow  a  writ  to  be  amended, 
which  had  been  by  mistake  made  returnable  on  a 
day  certain,  instead  of  on  a  general  return  day — on 
the  ground  that  the  amendment  would  affect  the  bail. 
HouUer  ▼.  FattoH,  8  Law  J.  C.P.  18,  8.  c,  6  Bing. 
S56,  s.  e.  5  M.  &  P.  559. 

Tbe  Court  refused  to  allow  mfi.fa,  to  be  amend- 
ed, by  the  insertion  of  tbe  uUatum  clause,  where 
the  defendant  had  died  after  the  issuiug  of  the  writ, 
but  before  the  time  of  the  application — on  tbe  ground 
that  the  interests  of  third  parties  might  be  aflfected 
by  it,     PhiiUps  ▼.  Tanner,  8  Law  J.  C.P.  41,  s.  c. 

6  Bing.  f 37,  s.  o.  5  M.  &  P.  5€f. 

(B)  Declaration. 

The  plaintifis  having  sued  the  defendant  as  ad- 
ministratrixes, they  being  also  the  surviving  part- 
ners of  the  intestate — tbe  Court  allowed  the  writ 
and  declaration  to  be  amended  by  describing  them 
as  such  partners  only.     Taylor  and  another  v.  Lyon, 

7  Law  J.  C.P.  118/s.  c.  5  Bing.  335,  s.  c  9  M.  & 
P.  586. 

Where  a  plaintiff  sued  upon  a  bill  of  exchange 
given  to  him,  and  it  appeared  on  the  trial  that,  by 
agreement  between  the  parties,  the  bill  had  been 
cancelled,  and  another  bill  given,  which  bad  not  been 
declared  upon,  and  a  verdict  thereupon  passed  for 
the  defendant,  the  Court  refused  afterwards  to  allow 
the  plaintiff  to  amend,  upon  payment  of  the  costs  of 
tbe  trial,  by  adding  counts  upon  the  new  bill.  Sweet- 
ing ▼.  HaUe,  7  Law  J.  K.B.  958,  s.  c.  4  M.  &  R.383. 
-  Where  a  plaintiff  obtains  leave  to  amend  bis  decla- 
ration in  a  term  subsequent  to  that  in  which  the  de- 
claration was  delivered ,  a  new  rale  to  plead  is  ne- 
cessary of  such  subsequent  term  ;  but  such  rale  may 
be  given  before  the  amendment  is  made. 

In  such  a  case  no  demand  of  plea  is  necessary  of 
the  subsequent  term,  if  there  had  been  one  of  tbe 
previous  term.  BetiloM  v.  Beckett,  7  Law  J.  K.B. 
333. 

(C)  Reookd. 

DyebaH  v.  Doe  d.  Lmurie,  «  M.  &  R.  184,  Dig. 
Law*  J.  15. 

The  Judge,  at  the  trial,  will  not  allow  an  amend- 
ment under  the  statute  9  Geo.  4.  c.  t4,  where  there 
is  a  variance  which  would  not  have  occurred  if  com- 
mon aare  had  been  used  in  dimwiar  tha  dechra- 


tion.  Jelf,  kmt.,  v.  Oriei  mnd  awMher,  4  C.  &  P.tt 

[Tenterden] 

Where  a  judgment  is  stated  in  the  record  as  of 
one  court,  and  it  appears  by  the  production  of  aa 
examined  copy,  to  have  been  obtained  in  aaolbsr, 
the  Judee  at  Nisi  Prios  may  order  the  record  to  bt 
amended  under  tbe  9  Geo.  4.  o.  15.  Briaut  v.  £idkf, 
gent.,  one  3rc.,  1  M.  &  M.  359.  [Tenterden] 

In  a  declaration  on  a  bill  of  exchange,  the  date  of 
the  bill  was  stated  to  be  the  26th  of  March ;  it  raaOf 
was  the  t9th.  Tbe  cause  wns  undefended,  and  dv 
Judge  allowed  the  vairiance  to  be  amended,  aadcr 
tbe  statute  9  Geo.  4.  c  14,  widioot  the  payanatof 
any  cosU.  Bentsing  v.  Scott,  4  C.  &  P.  «4.  [Pariie] 

In  replevin,  the  defendant  in  bis  avowry  stated, 
that  (he  distress  was  for  rent  arrear,  and  that  the 
plaintiff  held  tbe  lands  on  certain  terms;  however, 
on  the  plaintiff's  lease  being  put  in,  it  appeared  that 
he  held  on  other  and  different  terms : — Held,  that 
this  variance  was  not  amendable  under  the  statma 
9  Geo.  4.  c.  15 ;— Held,  also,  that  that  act  only 
applies  to  cases  where  some  particular  wriitea  in- 
strament  is  professed  to  be  set  out  or  recited  in  the 
pleading.  Ryd^r  v.  Malbon,  3  C.  &  P.  594.  [Pni] 

t.  IN  EQUITY. 
(A)  Bills. 

Hithene  v.  C(mgrepe,4  Russ.  &6t.  Dig.  Law.  J.  15. 

Tbe  I5th  order  does  not  apply  to  a  case,  in  whidi 
the  answer  was  filed  before  the  first  day  of  Easter 
term,  1828.     Harris  v.  Harrison,  2  Sim.  43t. 

The  amendment  of  a  bill,  under  leave,  given  oa 
allowance  of  a  demurrer,  is  not  reckoned  for  the 
purposes  of  the  13th  order.  FeshelUr  v.  Hammett,Z 
Sim.  389. 

After  a  first  amendment,  a  motion  for  leave  to 
amend  the  bill  cannot  be  made  except  on  notice. 

If,  however,  the  amendment  ia  of  a  trifling  natnra, 
as  in  tbe  description  of  a  party,  the  Court  will  aBov 
such  an  smendment  to  be  made  on  an  ex  pane  appli- 
cation. Freme  v.  Beu,  8  Law  J.  Chanc  7,  s.  c.  3 
Sim.  152,  s.  c.  1  Rusa.  &  M.  79. 

Leave  given  on  an  «r  pmrto  application  to  amsnd 
the  bill  a  second  time  in  material  points.  Ccttim^kam 
V.  Fotts,  8  Law  J.  Chanc.  8,  s.  c.  1  Rons.  &  II.  81. 

After  the  bill  had  been  previously  amonded,  and 
the  cause  had  been  set  down,  leave  given  oo  an  0 
parte  application, «to  amend  the  bill  by  corrcctiag  a 
clerical  error.  Coeitbnm  v.  B.aphael,  8  Law  J.  Ch.  10. 

On  the  allowance  of  exceptions  to  tbe  answer, 
leave  given  exnerfeto  the  plaintiff  to  amend  hbMU 
although  it  had  been  previously  amended.  Mmit- 
zahel  V.  HutUtt,  1  Ross.  &  M.  324. 

Tbe  thirteenth  of  the  new  onlers  does  not  spplf 
either  to  amendments  made  upon  exceptions  to  the 
answer  being  submitted  to  or  allowed,  nor  to  amend- 
ments made  before  answer  put  in. 

In  all  cases  to  which  that  order  applies,  both 
notice  and  affidavit  are  necessary,  unleas  the  Govt 
dispenses  with  the  latter.  Bird  v.  Hustler,  9  Law 
J.  Chanc.  194.  s.  c  1  Ross.  &  M.  325. 
-  An  application  to  amend,  under  tbe  13th  oider, 
must  be  supported  by  a  joint  affidavit  of  the  plaiadff 
and  solicitor.     Browne  v,  Dunm,  3  Sim.  23. 

Formal  amendments  will  be  permittod  to.be  1 
without  notice,  though  th«  bill. has  been 
pravionsly.   Smith  v.*  Steme,  1  Rosa.  &  M.  8a 
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.  Lewfe  giveii  to  imeDd  a  bill,  witboot  prejodiee  to 
■D  injaDCtioo,  obtUDed  on  the. filing  of  the  bilh 
^iehming  ▼.  Hamen,  f  Sim.  488. 

The  8th  of  the  new  orden  epplies  onlj  to  the 
eMB  of  exoeptions,  and  if  the  plaintiff  afterwards 
nuyve  to  amend  his  bill,  the  defendant  is  entitled  to 
«ii  order  for  time  to  answer,  according  to  the  old 
practice.  FotbrookB  r.  Batguy,  1  Ross.  &  M.  624, 
s.  c.  1  Tam.  443. 

A  second  order  to  amend,  obtained  by  petition  of 
eoorse,  is  irregular,  tbongh  obtained  before  answer. 

-  The  acceptance  of  the  20*.  costs  by  the  clerk  in 
coort  of  the  defendant,  is  a  waiter* of  the  irregularity 
of  a  second  order  to  amend,  obtained  ss  of  course. 
TarUtcn.y.  Dyer—Bamet  y,  WiUon-,  1  Russ.  &  M.  1. 

An  order  to  amend,  obtained  in  Tiolation  of  the 
ISch  of  the  new  orders,  may  be  treated  as  a  mere 
nollity ;  althoogb,  therefore,  it  remains  undie^ 
ebarged,  it  is  no  answer  to  a  motion  to  dismiss  the 
bUl^    De  GtKevt  r.  Hannam;  1  Russ.  &c  M.  494. 

(B)  Pleas. 

-  ILeaTe  will  not  be  given  to  amend  a  plea,  unless 
tlie  Court  is  satisfied  that  the  defect,  which  the 
amendment  is  intended  to  remedy,  arose  from  an 
accidental  slip ;  nor  will  the  Court  allow  tbe  amend- 
vMDt  of  a  plea,  unless  such  amendment  will  render 
the  plea  a  good  and  substantial  plea.  Jaehcn  ▼. 
Rcwe,  9  Law  J.  Cbanc  St,  s.  c.  4  Kuss.  514, 

(C)  Time. 

It  is  irregular  to  obtain  an  order  to  amend,  when 
■aore  than  six  weeks  have  elapsed  from  the  time 
when  tbe  answer  of  all  the  aefendants,  who  are 
stated  to  be  within  the  jurisdiction,  is  to  be  deemed 
rafllcient,  though  no  answer  has  been  filed  by  an- 
other person,  alleged  to  be  out  of  tbe  jurisdiction, 
against  whom  process  is  prayed,  when  he  shall  come 
within  the  jnrudiction.  King  of  Spain  j,  Hullett,  X 
Ross.  &  M.  7,  n. 

Affidavit  of  discovery  of  material  facts,  made  to 
support  motion  to  withdraw  replication  recently 
filed,  and  amend,  after  motion  to  dismiss,  is  sufficient 
without  shewing  that  the  matter  discovered  came  to 
plaintiff's  knowledge  since  replication  filed. 

But  the  Coort  required  the  plaintiff  to  undertake 
to  amend  within  a  limited  time.  CaUanan  v.  Salway^ 
IS  Price,  799. 

On  19th  of  April  1828  plaintiff  obtained  an  order 
to  withdraw  replication  and  amend,  and  amended 
accordingly.  In  1899  he  obtained,  as  of  coarse,  an- 
other order  to  amend.  Motion  to  discharge  the 
eecood  order  refused,  the  first  having  been  made 
before  the  new  orders  came  into  operation.  LtUh 
▼.  WUdman,  3  Sim.  lOt. 

(D)  Costs. 

Where  a  defendant  pots  in  a  plea  to  the  plaintiff's 
bill,  and  the  plaintiff  sets  down  the  plea  for  argu- 
menr,  and  then  moves  that  the  plea  may  not  be  in 
the  paper,  and  on  another  motion  obtains  leave  to 
amend  his  bill— the  Court  allows  the  defendant  the 
taxed  costs  of  the  plea,  and  not  tbe  61.  costs  only. 
Jonn  ▼.  Waters,  9  Law  J.  Chanc.  58. 

Taxed  costs  allowed,  not  the  sum  of  Si.  on  amead- 
ment.     fSMuk  v.  nichordim,  1«  Price,  590, 


AMERCIAMENT. 

[See  Sewers.] 


ANIMALS. 
[See  Action.] 

la  an  action  against  a  part^,  for  keeping  a  dog 
accustomed  to  bite  mankind,  it  is  not  essentia]  that 
the  dog  should  be  his ;  if  he  harbours  the  dog,  or 
allows  it  to  be  at,  and  resort  to,  his  premises,  that  is 
sufficient  M*Kone  t.  Wood,  5  C.  &  P.  1.  [Ten- 
terden] 

A  person  cannot  recover  damages  for  an  injury 
received  from  the  bite  of  a  dog,  placed  in  a  yard  for 
the  -  protection  of  out-houses,  unless  he  had  such 
reasonable  and  justifiable  cause  for  being  in  the  place 
where  the  dog  was,  as  might  be  pleaded  in  answec 
to  an  action  of  trespass ;  and  if  he  had  such  cause, 
the  circumstance  of  there  being  a  notice  on  a  board 
in  large  letters,  warning  persons  to  beware  of  the 
dog,  will  not  be  an  answer  to  an  action  by  him  for 
tbe  injury,  if  it  appear  that  he  was  not  able  to  read. 
If  no  suspicion  be  thrown  upon  the  plaintiff  by  the 
defendant,  in  such  a  case  it  may  be  taken  that  be 
had  such  cause,  provided  the  dog  is  pot  in  a  plaos 
forming  part  of  one  entrance  to  the  house  of  the  de- 
fendant, although  there  may  be  other  entrijnces  of  a 
more  public  description,  by  which  the  plaintiff  might 
have  proceeded.  Sareh  v.  Blaekbum,  4  C.&  P.  t97, 
s.  c.  1  M.  &  M.  505.  [Tindal] 

Tbe  owner  of  sheep  in  a  field,  which  had  been 
worried  by  a  dog,  shot  tbe  dor  when  in  anotlier  field, 
at  some  distance  off: — Held,  in  an  action  by  the 
owner  of  the  dog,  that  the  defendant  was  not  justi- 
fied in  the  act  of  shooting,  as  it  was  not  done  in  pro- 
tection of  his  property.  WelU  v.  Head,  4  C.  &  P. 
568.  [Alderson] 


ANNUITY. 
(A)  Memorial. 

(B)   When  GRANT  OP,  VOID  OR  VOIDABLE. 

(C)  Payments  in  Liquidation: 

[See  Bankrupt — Commissioners  for  the  Reduction 
of  the  National  Debt  empowered  to  grant  annui- 
ties for  stock  or  money — 10  Geo.  4.  c.  <4,  7  Law 
J.  Abridg.  of  Statutes,  39.] 


(A)  Memorial. 

Interest  was  taken  at  a  specifie  sum,  and  tha 
seller  engaged  to  make  good  that  som,  in  case  tha 
actual  interest  should  fall  below  it,  and  a  questioi^ 
was  raised  whether  this  was  not  a  grsnt  of  an  an- 
nuity, in  which  case  the  deed,  to  be  valid  by  the 
English  law,  must  be  memorialized.  But  no  opintoa 
given  on  that  point.  Seoit  ▼.  AUnutt,  2  D.  &  C. 
A.C.  404. 

.  A  judgment  previously  entered  up  against  the 
grantor  of  an  annuity  is  not  such  a  charge  or  secu- 
rity upon  his  land,  within  the  meaning  of  the  53 
Geo.  3.  o;  141.  s.  10,  as  to  render  it  necessary  for 
liie^grantee,  under  tbe  circumstances  there  stated,  to 
inrol  his  annuity  charged  upon  ihe  ^ntee's  frea- 


n 


ANNUTIT. 


5.  c  t6,  tbat 
the 
at  feH 
t,  if  it  ttativ 


*.  ck «  Bl  n  Ai.  rer. 


Mt»»oCtk» 
»  9  Lmv  J.  KJB.  515, 


l90# 


Id  B  two  vuiM* 
ctwhkk  A  wtttantnt 

4wfy  oiitrfM.    AflMWi^B,  hy 
4m^«  a  ffmi  hmAw  auiutyta  B.  ciMrgwIapan 

wkiftk  A  wm  Kk»wta»  ndtici.  mai  ^a  furtlMr  in* 
•unMM  ML  A*s  Uftw  ^  thb  d««a  A  «Im  diafgwl 
tjb#  two  fonMT  iMMitiM  apoi  iIm  last-in«ntioned 
4Mtal»«  Awi  W  c^arayd  Ui  intntst  in  all  the 
•«totM  l»  a  traattv*  aa  tia«t,  fer  aaciiniM{  the  three 
•Ma«itt«a.  TW  tWae  auinitMi  ware  Anther  aecared 
b;v  a  ci>«««MH|  ift  thia  deed»  ott  Aapnt af  the  grantor, 
l«>  vatibetiaa  aadl  peiaHt  iMadafWlr,  in  an  ofice  held 
^v  U^  to  )ia^  a  ^f***^  **■*  ^  ™  tfostee  towards 
Ih^  awattilWaj,  aad  by  a  ooTeaant  for  payment  of 
♦AUa  pc^auaaM  of  inaniaBoa*  A  memorial  of  the 
^ra«l  ol'  iW  la»t-»eAti«tte4  aaauitj  waa  inrolled,  but 
«¥>  |\miM  or  aiMitiMkal  «enoria)  waa  inrolled  aa  to 
iba  two  lUat^«e«tiOttaii  annuities,  with  regard  to 
iba  vUfyfi^  of  Ihaia  on  the  additional  eaUte,  and  the 
a«jt4xUv>Mal  aao«iniiaa  for  tham  contained  in  the  last- 
w^auUvma4  deed*  nor  in  the  aeoKmal  inrolled  of  the 
ikMU  awM^i^x  waaai^ 

aNW<maforlhalw»(tooaMiaitiea:^Held,A<itit 
if**  iM«>eaaarVi  aadar  iho  Aanni^  Act,  to  inroi  uty 
mm^\%!^  oj  Ihia  fUrthar  or  coilatarsi  awaritiaa  fov 
Ika  l«o  lUid  wan^tira^    A^tm  ^  CwbmHU  3  Y»  1^ 

^'a  aww  » lU  iiawotW  of  am  annaity,  by  etat* 
mit  |b«  auHuktv  to  be  tMi.  instead  of  <S7L,  landaca 
lli«k  auMa»|.v  viMd  andar  lb»  alatiiladS  Geow  9.  a  141. 
•,  ^«     A.u4  «.  iiedBMMf.  9  Uw  J.  K.B.  100,  a«  a  i 

U  «|ia%4«aeM%  «|Mi  Ike  Msi^maal  of  a  tam  to 

^  ^M  b*y«v«Mitd.  a«Hl  tkaiwmtjrWHawm. 


t 


Bm 4.  Bim^gklmtT.  OwUy»  f  htm  J. 
9  Bwft  C.  Si4»  8.C  4  li.lc  B.  S49I. 

(B)  WhEV  OEAHT  or.  YOKDOR  TttlftABLZ. 

Whaae,  on  the  grantof  an  aaMnHj*  the 
tian  moMj  was.  with  the  aaaent  of  the 
to  a  traetae,  to  bo  appliad  by  bias 
eaola  joi  tlie  aanaity  dasds,  aftaiwiJa  of 
debts  doe  from  the  grantor  to  jodgoMBt 
and  the  oarphu  to  tim  granlor  9^HcM»  that  ^K«M 
Mt  a  fatainer  within  dka  maanaBg-af  tfas  afesUie.  aa 
aato  landor  the  amioity^  void,  notaritkslamding  As 
tnateo  was  tiw  partner  ef  the  giamlao;,  amd  bach  ef 
theaiarerethaaeiicitaraaniplofad  ia  tiae 
Jum  ▼•  GwMfuii,  S  Y.  &  J.  1S6. 

A  eiesgyman  granted  an  annuity,  wkidi  ha 
aaatad  to  paj.    He  deaaoed  kis  lecjtasy  sa  a 
taial  aecarity ;  and  he  gave  a  wanaal  o 
tbasama  tiaie.  which  locicad  tbe  graat  and 
aad  daclarad  that  Ae  wsnsmt  of  attofmaa 
to  the  end  and  inttnt  that  tho  ^rantea 
wMduUtiy  enter  up  judgment,  sue  owt  a  acq' 
tian,  and  coa<i»Me  it,  during  thm  nwiati  la  ii  af  te 
mmiiity  »^Held,  tfaat;  thialMiiv  tl»  iattoH  of  lia 
partiea,  tlie  wamal  of  attoiaay  w 
uhaiga  upoa  tbo  Unag'  againat  tlao 
13  SKa.  c.9»;  and  thoCoart  tharadbra 
saqasaliation. 

But,  wfaaia  a  alargyama  giaatad  am 
charged  it  upon  his  benefice ;  ooTeaaated  to  {mj  the 
annuity,  and,  as  a  cotfaiteial  Moority,  gavoaan 
of  attorney ;  buttha  defaasaiwmian  latlaa  aaaal 
arhere  wanaaU  ofaHomeysiegivaiB  tm  lay 
and  it  waa  pioeided  that  no  axaeatiom  ahoi 
ttlaas  defoalt  should  bo  made  ia  fmyiaiiiH  vi  tka 
aaauHy :— Held,  that  thia  waa  dwtiagwahabla  fism 
tha  caae  aboro  meaticiked ;  and  that  tbm  maiiaatof 
aiaoraey  migiit  bo  ccasiderad  aa  rafarahla  «a  tha 
pwaoaal  cowaaa*  to  pay  tfie  aau&wly^  mmd.  aa  gang 
a  speedy  execution  in  case  of  the  noo^parfonaaaBi 
of  that  covenaat;  and  aa  fteo  fraaa  tha  IHegal  psrtef 
the  tnaisaetien,  the  charge  upon  the  bamofitf.  f^i/M 
V.  SaUwr^  9  Law  J.  K.B.  67,8«r.  1  Bw  &  Ad.6SS. 

An  annuity  of  ItOi.  waa  giaalad  fiar  faar  liaasia 
eonsideratiam  of  1 ,0001.,  the  grslor  coranaatiag  to 
iasara  that  aam,  wttbtn  ^irty  days  afbar  tbi  foUa^ 
ia  of  tike  third  Uie  :<-Held»  net  imnnoaa.  ia  la 
^atiA,  sctfralrix  ofJamtt  SUwart,  9  Lass  J.C«P.4ti 
a.  0.  7  fiiag.  150,  a.  c*  4  IL  di  P.  799. 

A  graator  ef  an  anaui^,  as  hia  agemt,  mat  boaad 
to  diaobsa  tha  cirsMaslaaoaa  which  pcmdaaad  dm 
aeODsstty  of  graating  the  annaily » tfaoi^K  tha  i^vt 
ia  the  agent  for  both  piitiai^  ^dmaiaa  ▼•  £ai(i»  9 
Law  J.  Chaae.  1. 

The  grantee  of  a  void  annaity»  cm  accamat  «f  aa 
informality  in  the  deeds,  cannot  maintain  aaactioafor 
money  had  and  reeeiTed,  to  reoorer  back  tfieBMasj. 
aatil  bo  haa  demaa4ed  ftea^  deed*  foaai  tha  graator. 
Bat  it  is  aa<  naeeasaiy  for  the  gtantae  to  teadsr 
back  tha  old  deads  prsTious  to  tha  fmBiimasumaal 
of  aaah  aatioa.  H^iddis  *.  Imtmm,  Paa.  A.a  SQL 
[Keayea] 

(C)  Payments  in  Liquhutioh  or. 

A  amiriad  woman  keing  eatitlod  to  aa  msaaicy. 
charged  a«  a  pfeMtttion  aad  raridnaiyoBistii  in  Ja* 
maica,  devised  to  A, — her  husband,  under  aa  aalibo- 
rity  from  A,  received  the  produce  of  the  estate  fiom 
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181t  to  1816,  and  nerer  ecoonabidte  it:  doring 
that  period  she  nerer  applied  loc  aaj  anreani  of  her 
annuity : — Held,  that  the  annuity  aawt  be  pmamed 
to  have  been  aatiaiied.  CarUr  r,  Andtnon,  8  Law 
J.  ChaDC.  90,  s.  c.  3  Sim.  S70. 


APOTHECARY. 
[Saa  SuBotoii  AVB'ApoTRBOAfty.J 


APPEAL. 

[See  Sessions.] 

Tkongii  tiia  fegnlar  appeal  Iraai  a  jariadiotMa  not 
peculiar,  but  aabcHrdinate,  is  to  the  dioeena.jat  if  tba 
Judge  of  tiM  aoboidinate  aad  dioceaan  courta  be  the 
Hoae  paraen,  tha  appeal  nay  be  ptr  aailtun  to  the 
Mtrapolitaa ;  bot  tha  reason  aiaat  appear  by  tba 
iaiBial  iaatmaanta  in  the  caoa^.  Bsara  end  Byln 
V.  /m^  t  Ha^»  Ea.  257. 

The  appallasfea  (inteffveneia  in  the  Court  below) 
biitaf  deaorihetf  in  Ae  oommiaaion  ef  delegates  aa 
'*  the  parochial  achoolmasters  of  Scotland"— ^«r«, 
whsAernatwitbstandiiig  the  abeobite  appaaraaoe  of 
the  laspoadeDls,  the  inhiUticit  ought  not  to  be  x^ 
lased,  on  the  ground  that  the  appeUaata,  not  being  w 
bady  corpacata,  had  m^^ptrmM  ttmtdi  in  their  caNec- 
tive  capaeity .  Sdmlmaft§r9  of  Seotland  ▼.  From-,  t 
Hag.  Ec  613.  "^ 

The  Court  ia  not  legally  obliged  to  delSsr  to  an  ap« 
peal  till  an  inhibition  ia  acrred ;  nor  ia  there  any 
diitinalkai  whether  all  the  acta  be  done  on  the  day 
the  appeal  is  aaaarted,  or  aoate  on  a  oobsaquent  day : 
theiefofe^  the  Court,  having  overruled  the  objectiona 
to  the  admiaaioo  of  aa  alWgatioo,  on  tha  foUowfakg 
«sart-day  adaaitied  the  allegation^  noiwithstandiag 
ia  appeal  had,  in  the  interim,  been  asserted.  Af  id* 
iUUn  ▼.  MiddUton,  t  Hsg.  £c.  Sup.  139. 

The  Court  will  not  allow  a  deereaanado  fiffyyaara 
•la  to  be  appealed  fran  ;  aor,  where  fiaah  fdaadinga 
us  so  franed  aa  to  raise  precisely  the  same  qoea- 
titUi  will  the  Court  put  a  difbrent  coastructiOB  apoo 
the  worda  of  a  will  than  they  have  received  by  the 
pwioos  decree.  Rolfk  v.  TibMiaNi— Gvt^a  ▼. 
BkkmdM,  9  Law  J.  Chaac.  f  13. 
.  C.  by  his  will,  devised  his  lands  in  truat  lor  G 
hiabn^her,lbv  life, nmaiodar to  hie  eeas  In  strict 
*f^«Benl  in  tail-nisle,feaMindar  taS.tiMtaetator'a 
"■^»  ft*  lile,  remaindar  in  like  Bwaaar  ta  her  aaaa ; 
>*iMindcr  to  K  for  life,  wtdioot  impeaehnaat  of 
WMla,  renuunder  in  strict  aettlesasnt  to  hia  sons  in 
^  aale;  remainder  to  S  for  life,  with  like  remain, 
darta  hia  aons;  lamainder  to  the  tastater'a  right 
'^^^  Tha  lands  ware  conveyed  accordingly  by  tha 
t^QMBes  Muned  in  tho  will  to  tbeae  naaik 

G  died  wilfaoat  issue,  leaving  S  hia  bair>at-law, 
^  she  married  P»  and  with  her  husband  levied  a 
L  ^^^^  reveraion,  which  had  descended  to  heron 
"•death of  G.  to  such  vaea  as  S  should  appoint ; 
^■he  died,  having  appciatad  tha  reversion  ta P 
2^  the  jomt  Kvea  of  hiamelf  and  A,  antil  A 
shoald  attain  twen^-ona,  or  marriage ',  remainder,  aa 
to  one  moiety,  to  P  for  li£i.  and  as  to  the  other 
"|^*ty,to  A  for  life;  remainder, as  to  the  whda 
^"^«a  tha  •oaa,,«R.of  A  ia  tail,(eal«ecttaa 
0  ta  P.  ^^^ 


K  eotsrad  npan  t&a  daal&af  S  and  diad,davisiBg 
Ms  real  estatea,  charged  with  hia  debts,  and  be* 
qaeathttig  hia  pcraonal  estate  to  T  K,  teaiaat  whom  a 
bill  waajled,  charging  that  K,  daciag  hia  poaasssion 
of  tha  lands,  had  committed  cqaiteUe  waste,  by 
oattiag  tieea  planted,  dee.  fiir  omamant,  and  pvayinr 
that  an  account  might  be  tdcen  of  the  tiaea  cat,  ana 
tha  vahia,  and  that  T  K,  as  rspieaentatLva  of  K, 
might  pay  the  amoant  out  of  hia  aasefea.    A  decaaa 


waa  made  according  to  the  pravar  of  tha  bilL  But 
before  the  Master  had  ptoceeded  nnder  tha  decree, 
the  question  of  valae,  and  all  BMaters  ia  difference 
between  the  parties,  arare  by  an  order  of  the  Court, 
by  ooaaent,  laleRed  to  an  arbitrator,  appointed  br 
the  Master  under  the  order,  and  arbitiatien  boami 
were  executed  by  tha  parties.  Tbe  arbitrator,  by 
hia  award,  found  that  a  sum  of  S^bTlL,  which  in^ 
eluded  tha  value  of  tha  timber  cut,  was  tha  balance 
due  to  the  plaintiff,  and  directed  that  sum  to  be  paid. 
An  applicatian  hsing  made  to  enforce  the  payment 
of  the  money  according  to  the  award,  tba  defendant 
presented  a  petition  of  re-hearing,  which  suspended 
the  prooaadings  opoa  the  award,  and  tbe  caaa  having 
been  re-beard,  the  bill  was  diimiased,  but  no  order 
was  made  respecting  the  award. 

Upon  appeal  against  this  decree,  held  that  the 
House  could  not  proceed  until  there  should  be  a  j  udg- 
ment  upon  the  whole  of  the  proceedings  before  the 
Coort  below,  mid  a  special  order  was  made,  by 
which  the  appellants  had  leave  to  withdraw  their 
appeal,  for  the  purpose  of  obtaining  the  judgment  of 
the  inftrior  coort  upoa  tbe  qaestaoa  ja  to  tim  award. 

Snaft^e.— That  aueb  a  refivreace  as  abave  stated,' 
aubmiu  tha  law  as  well  as  tbe  hct  to  the  arbitrator. 
BmiUr  v,  iTynnsr^iey,  f  Bligh,  N3. 374. 

Tha  Houaa  of  Lords  having  amde  aa  order,  con- 
taining dedaraticDS  as  to  the  right  ef  parties,  and 
rsmitting  the  case  to  the  couit  briow,  with  direc- 
tions ^  it  is  not  competent  ta  tba  eourt  below,  upen 
the  same  state  of  evuleaca,  to  give  any  judgawnt  in- 
ccMafeent  with  the  declaratiena  aad  diractioaa  of 
tha  House  of  Lords.  M' Nrili  v.  CaAiJi.f  Bligh,  M.a. 
316. 

Where  there  is  a  fair  and  auhstantial  qaaation  t» 
be  argaad  on  appeal,  the  decree  may  be  varied  aato 
ooata,  tboagh  affirmed  in  every  other  poiat ;  but  it 
will  not  be  variad.  aa  to  costs,  where  the  point,  which 
is  pceseaiad  as  the  ground  of  appeal,  has  oa  anb- 
siaoca.    Attamty  Qtmral  r.  BtUekmrg  4  Russ.  180. 


APPOINTMENT. 

[Sea  Power.] 


APPRENTICE. 
[See  PooB«} 

[Lawa  relating  to  apprentices  in  cotton  factories 
repealed,  and  others  substituted  by  1  &  2  Will.  4. 
c.  39,  9  Law  J.  Abridg.  of  Statetes,  77,] 

The  statute  56  Geo.  3.  c.  139.  a.  f ,  which  direcu 
that  a  parish  indenture  shall  be  allcared  by  two  Jus- 
tices of  the  county  iaio  whiob  tbe  apprentice  is  to 
be  banad,  griaa  those  Justices  a  diacretbn  to  deter- 
mine on  the  propriety  of  the  biodiag  generally,  and 
not  merely  with  regard  to  tha  fitness,  respectively. 
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of  the  Busier  and  »ppi«Btiee«  Rex  t.  MilU,  9  B.  & 
Ad.  578. 

Tbe  itatule  8  Add.  c.  8.  fl.  39,  makiog  roid  in- 
dsDtnret  of  spprenticefthip,  in  which  the  full  sum 
uid  Bomt  of  money  received,  giveo,  paid,  secored, 
or  cootracCad  for,  are  not  truly  inserted,  doet  not 
apply  to  caaea  where  the  turn  actually  paid  ia  in> 
aerted  in  the  indenture,  though  it  ia  a  leas  sum  than 
that  which  waa  originally  agreed  for,  and  the  reduc- 
tion waa  made  to  diminiah  the  amount  of  atamp  doty. 
King  y.  Low,  3  C.  &  P.  620.  [Tenterden] 

The  staying  out  hy  an  apprentice  on  a  Sunday 
eyening  beyond  the  time  allowed  him,  ia  not  such 
an  unlawful  absenting  of  himself,  as  will  enable  hia 
master  to  maintain  an  action  of  covenant  against  a 
person  who  became  bound  for  the  due  performance 
of  ilie  indenture. 

If  an  apprentice  abaent  himself  from  hia  master, 
and  hia  master  take  him  back,  and  an  action  be  after- 
wards brought  for  such  absenting,  the  taking  back, 
to  constitute  a  defence,  muat  be  specially  pleaded. 
Wrighi  T.  Gikou,  3  C.  &  P.  583.  [Best] 

Indentured  apprentice  deserting  his  serrice,  and 
entering  on  board  a  ship,  cannot  maintain  an  action 
for  wages.   Bright  r,  LueaSt  Pea.  A.C.  If  1.  [Eyre] 


(F)  Remedies. 

(G)  Pleading. 
(H)  Costs. 


APPROPRIATION. 
[See  Debtoi  and  Creditor,  and  Payment.] 

A  pablieaa  took  from  a  person  who  boarded  and 
lodged  in  his  bouse,  a  bill  and  a  note,  both  at  one 
time,  for  his  acore,  part  of  which  consisted  of  a  de- 
mand for  apirits,  but  not  to  tbe  amount  of  either  bill 
or  note ;  money  was  also  paid  on  account : — Held, 
in  the  action  on  tbe  aecorities,  that  although  they 
were  given  at  the  same  time,  the  plaintiff  might  re* 
cover  on  one  of  them,  and  also  that  he  might  apply 
the  money  paid  in  rednciion  of  the  demand  for 
spirits,  although  such  demand  could  not  be  recover- 
ed, in  oonaequence  of  the  act  of  the  94  Geo.  2.  c.  40. 
Crookihank  r.  Rose,  5  C.  &  P.  19,  s.  c.  2  M.  &  M. 
100.  [Tenterden] 

Where  the  conaignor  of  goods  appropriates  the 
proceeds  thereof  in  discharge  of  a  particular  antece- 
dent debt,  he  may  alter  the  application  of  theae  pro- 
ceeds at  any  time  before  the  goods  come  to  tbe  pos- 
session of  the  party,  whose  debt  they  were  to  dis- 
charge, unless  notice  has  been  given  to  him  of  tbe 
prior  appropriation.  Hanhty  v.  Hunter,  Pea.  A.C. 
107,  [Kenyon] 


ARBITRATION. 

(A)  Eppeot  of  Reference. 

(B)  Revocation. 

(C)  Arbitrator. 
{a)  Authority, 
(6)  VriviUge, 

(D)  Umpire. 
(K)  Award. 

(a)  Form  and  Comtruetum. 

(b)  Effect  of,  and  within  what  time  to  be 
fnade, 

(c)  Setting  atide. 


(A)  Effect  of  Reference. 

Tbe  statute  1  Geo.  4.  c.  55.  givea  no  aodioritj  k 
a  Judge  of  Assise  to  make  an  order  in  a  caaie  ifisr 
the  cause  haa  beeii  referred.'  'Askworth  v.  Heetkatt, 
8  Law  J.  C.P.  906,  8.c.6  Bing.596,  S.C.4M.&P. 
396. 

(B)  Revocation. 

When  two  partiea  have  submitted  to  refer  tesiM- 
tration,  and  Uien  one  of  them  becomes  ba^npi, 
whether  the  bankruptcy  is  of  itself  a  revocaiisa  d 
the  submisaion-— fucre. 

Though  it  be  not  of  itself  such  a  revocation, if  tb 
interest  in  the  aabject-matter  of  tbe  party  who  kfr> 
comes  bankrupt  passes  to  hia  assignees,  ths  oikr 
party  is  justified  in  revoking  the  snbmissiea;  bs- 
caose,  as  tbe  assignees  would  not  be  boosd  bj  te 
submission,  it  is  no  longer  mntnal.  MarA  aaieAeh 
V.  IVood,  7  Law  J.  K.B^  Si7,  s.  c.  9  B.  &  C  659, 
a.  0.  4  M.  &  R.  504. 

A  submission  to  arbitration,  entered  intoby  orisr 
of  Nisi  Prius,  is  revocable  before  award  sMde,  a 
well  as  a  submiasion  entered  into  by  the  parties 

In  such  a  case  the  Court  refused  to  stay  ths  iso* 
ceedinga  in  the  action,  leaving  tbe  defendaat  is  In 
remedy  by  action  for  damagea  for  bieadi  of  ib> 
agreement  to  refer.  Skee  r.  Catok,  8  Law  J.  K.B. 
f  «4,  8.  c.  10  B.  &  C.  403. 

Where  tbe  plaintiff,  after  a  reference  eadff  a 
order  of  Nisi  Prius,  (not  made  n  rale  of  eoart,)  v- 
voked  the  authority  of  tbe  arbitrator  before  tbe 
award  was  made,  snd  gave  the  defendant  solicscf 
trial : — Tbe  Court  re&eed  to  stay  the  pnoeeem^ 
Green  v.  Pole,  8  Law  J.  C.P.  149,  a.  c6  Biag.  ^ 
s.  c.  4  M.  &  P.  198. 

The  plaintiff  and  defendant  motoally  entered  isle 
bonds  to  submit  to  arbitration  a  certain  dain  of  lbs 
plaintiff  on  a  chsrter- party,  for  the  hireof  aebf. 
Tbe  umpire  chosen  by  the  arbitrators  eviaciBf  pe^ 
tiality  towards  the  defendant,  the  plaintiff, Mbis 
tbe  award  waa  made,  revoked  his  authwi^t  *■' 
afterwards  brought  an  action  on  tbe  eharter-ptrtf' 
and  recovered  a  verdict  for  1,500L,  and  suei  e^ 
execution  tbereon.  The  umpire,  notwidistsidii| 
the  revocation,  made  ah  award  in  favour  of  tbe  de- 
fendant, who  afterwards  conmienced  an  actios  sgsis^ 
the  plaintiff  on  the  arbitration  bond,  but,  bv 
of  tbe  plaintiff's  being  reaideot  in  Scotland, 
able  to  serve  him  with  proceas. — ^The  Court,  oavtf* 
tion,  refused  to  order  the  ezecntion  issued  tt  the 
suit  of  tbe  plaintiff  in  the  action  upon  the  ckntff- 
party  to  be  stayed.  Stewart  v.  WHliamtea,  7 1^ 
J.  C.P.  156,  a.  c.  5  Bing.  415,  s.  c.  S  M.  &  P. T6S. 

(C)  Arbitrator. 

(a)  Authority, 
No  one  is  compellable  to  attend  before  an  sibitia- 
tor  as  a  witness.     Wan$eU  v.  Soutkwmi,  7  Law  J. 
K.B.  227,  s.  c  4  M.  &  R.  357. 

(6)  Privilege, 

An  arbitrator  cannot  be  compelled  to  give  eridesce 
in  a  cause,  as  to  matters  that  occurred  beforv  bin 
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dariag  tbe  arUtntiOB.    Joknwpn  ▼.  iHiranl,  4  C.  & 
P.  3f7.  [Teoterden] 

(D)  Umpire. 

Where  »  sabmiMion  to  the  nvftrd  of  two  penons 
aotborised  the  appointment  of  an  umpire  by  them,  if 
thef  ahoald  dia^ree:— Held,  that  they  might  choose 
an  umpire  before  they  entered  upon  the  inquiry, 
fietej  T.  CooJbe,  9  B.  &  C.  407. 

Where  there  ia  a  reference  to  two  peraona  who 
have  power  to  nominate  a  third,  their  nomination 
muat  be  the  result  of  their  judgment,  and  not  that  of 
chance;  and  if  aucb  nomination  be  the  reault  of 
diance,  the  Court  will  aet  aside  the  award,  unless 
tbe  parties  have  conaented  to  the  arrangement,  or 
aftcrwarda  acquiesced  in  it.  In  re  Coisill  and  an- 
tcAer,  7  Law  J.  K.B.  dt9,  a.  c.  9  B.  &  C.  6«4,  s.  c. 
4  M.  &  R.  555. 

Tlie  award,  after  reciting  that  A  B  and  C  D  had 
been  appointed  arbitrators,  and  that  they  had  ap- 
pointed £  F  umpire,  proceeded, "  We  the  aaid  arbi- 
tratora,  do  award,"  &c.,  and  was  signed  by  two  ar- 
bitratora and  the  umpire: — Held,  that  the  latter,  by 
signing  the  award,  adopted  the  langnage  as  his. 
Bates  ▼.  Ceoibs,  9  B.  &  C.  407. 

(£)  Award. 
(a)  Form  and  Construction* 

If  an  award  direct  a  party  to  do  that  which  ia  im^i 
pOBsible,  or  do  another  act  which  ia  poasible,  the 
award  ia  good,  by  reason  of  tbe  altematiye. 

Where  an  award  did  not,  in  ezpreaa  terma,  put  an 
end  to  an  action,  whieh  was  one  of  the  aubjeet- 
mattera  referred  ;  but  directed  the  partiea  to  execute 
mutna)  releases: — Held,  that  this  was  a  sufficient 
determination  of  the  action ;  as  the  release  might  be 
pleaded  puis  dantin  continuance.  Wharton  T.  King, 
9  Law  J.  K.B.  t7] ,  s.  c.  2  B.  &  Ad.  5t8. 
.  An  award,  made  by  a  barrister,  cannot  be  quee- 
tiened  on  the  ground  of  any  atatement  not  appearing 
on  tbe  face'  of  the  award,  or  annexed  to  it.  Williams 
▼.  Jones,  5  M.  &  R.  3, 

On  a  submisaion  of  aU  matters  in  difference  to  the 
award  of  an  arbitrator,  it  is  no  objection  to  the  award 
that  it  does  not  contain  an  ezpreas  adjudication  upon 
ereiy  matter  contended  for :  it  is  sufficient  if  the 
Award  |n-ofess  to  be  "  of  and  concerning  the  matters 
in  difference."  Hayllar  v.  EllU,  8  Law  J.  C.P.  1, 
>.  0.  6  Ring.  «35,  s.  c.  3  M.  &  P.  553. 
>  An  award  by  the  law  of  Scotland,  although  it  does 
•iM>t  decide  on  the  whole  matter  referred,  may  be 
good  as  far  as  it  goes,  provided  it  be  unobjectionable 
in  other  respects.  Maclellan  t.  MacUod,  9  D.  Ac  C. 
A.C.  121. 

By  an  order  of  Nisi  Prios,  an  action  at  law,  and 
>II  matters  in  difference  between  the  parties  at  law 
ud  in  equity,  including  a  Chancery  suit,  were  re« 
ferred  to  an  arbitrator,  who,  by  hia  award,  ordered 
Ihat  a  sum  of  money  should  be  paid  to  tbe  plaintiff 
in  the  action,  and  that  the  bill  in  Chancery  ahould 
.he  dismi8aed,and  that  all  proceedings  therein  should 
.utterly  cease  and  determine: — Held,  that  the  suit 
in  Mjoity,  and  all  matters  in  difference  between  the 
parties,  were  thereby  finally  determined,  although 
one  of  the  matters  in  dispute  in  the  Chancery  suit 
^M  brought  before  the  arbitrator  as  a  matter  in  dif- 
ference between  tbe  parties,  and  was  not  otherwise 


disposed  of  than  by  the  ending  of  the  Cbaneny  ihjit. 
Pearse  r.  Ptarse,  9  B.  &  C.  484. 

On  a  reference  of  all  mattera  in  difference,  a  de- 
mand on  one  aide  was  laid  before  the  arbitrators,  ami 
immediately  admitted  by  the  other  party,  no  evi- 
dence was  therefore  given  concerning  it,  nor  any  ad^ 
judication  upon  it  requested.  The  arbitrators  pub- 
lished their  award  of  and  concerning  the  mattera 
referred  to.  them,  directing  payment  of  a  sum  of 
money  (without  saying  on  what  account)  to  the 
party  against  whom  the  above  claim  had  been  made, 
with  costs  'y  snd  it  was  proved  that  tliey  left  that 
claim  out  of  consideration  in  making  their  award,  as 
a  matter  not  in  dispute :— Held,  that  the  award  was 
bad,  as  the  arbitrators  ought  to  have  taken  notice  of 
the  admitted  demand.  In  re  Robson,  1  13.  &  Ad.  793. 

In  a  suit  instituted  to  enforce  a  pecuniary  demand 
against  the  real  and  personal  estate  of  a  testator,  an 
order  was  made  by  consent,  referring  all  mattera  in 
difference  between  tbe  parties  in  the  cause  to  arbi- 
tration ;  and  the  arbitrators  made  an  award,  order- 
ing the  executors  to  pay  a  certain  sum  to  tlie  com- 
plainants, in  full  satisfaction  of  all  their  demands  on 
him  and  his  testator,  but  directing  that  certain  other 
defendants,  who,  under  the  testator's  will,  took  in- 
terests in  his  real  estate,  should  be  at  liberty  to  pro- 
secute their  claims  against  the  testator's  estate,  in 
like  manner  as  if  no  order  of  reference  had  been 
made :  the  award  was  held  not  to  be  final,  and  was, 
therefore,  set  aside.  Turner  t.  Turner,  S  Russ.  494. 

(6)  Effect  of,  and  within  what  time  to  be  made. 

Where  A  entered  into  a  reoogniaanoe  to  pay  to 
the  King  a  certain  sum,  or  such  sum  as  B  should 
award  ;  and  afterwarda,  by  rule  of  court,  C  was,  by 
consent  of  parties,  substituted  as  arbitrator  in  lieu  of 
B,  and  C  made  his  award  : — Held,  that  the  recogni- 
sance was  nut  forfeited  by  the  non- performance  of 
the  award  of  C.  The  King  v.  Bingham,  3  Y.  &  J. 
101. 

A  decree  having  ascertained  the  right  of  the 
plaintiff  to  relief,  accounts  were  directed  to  ascertain 
the  amount  due  to  him  :  afterwards  the  plaintiff  re- 
ferred all  piatters  in  difference  to  the  decision  of  an 
arbitrator ;  and  he,  without  taking  into  consideration 
the  question  of  law  decided  by  the  decree,  made  an 
award,  ascertaining  the  amount  due  from  the  defen- 
dant to  the  plaintiff;  afterwards,  on  an  appeal  against 
tbe  decree,  it  was  reversed,  and  the  bill  was  dis- 
missed:— Held,  that  the  award  was  not  binding. 
Osmond  v.  Kynnersley — Butler  v.  KyHnersley,7  Law 
J.  Chano.  150. 

Where  all  matters  in  difference  in  a  cause  are  re- 
ferred, and  the  arbitrator  awards  a  sum  to  the  plain- 
tiff in  satisfaction  of  his  damages  in  the  cause, — 
semble  that  the  plaintiff  cannot  maintain  another  ac- 
tion for  a  demand  not  made  before  the  arbitrator, 
but  within  the  scope  of  the  reference  to  him. 

Tlie  proceedings  to  bar  tbe  plaintiff  in  such  a  case 
may  be  given  in  evidence  under  tbe  general  issue  in 
the  second  action.  Dunn  v.  Murray,  7  Law  J.  K.B. 
390.  s.  c.  9  B.  &  C.  780,  s.  c.  4  M.  &  R.  571. 

If  the  assignees  of  a  bankrupt  attend  meetings 
under  a  reference,  to  which  the  bankrupt  was  a  party, 
and  make  no  objection  to  the  proceedings,  tliey  will 
be  considered  as  adopting  tbem,  and  be  bound  by 
the  award.  Doe  d.  Herring,  ex  parte  Herring,  t 
Ruas.  &  M.  155. 
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ARBITRATIOM. 


By  m  ovdar  of  rH«mc«  m  isMi  tiBMWM  fma  to 

the  arbitrator  for  maktog  him  atrard.  Tfat  dviMlaMt 
naglaetod  to  appMr  bafere  bioh  aad  ao  award  waa 
aieouted.  Tbe  Coart  refaaad  to  gnat  a  mla  niti, 
aalliBf  om  biai  to  ooaaant  to  aalaiga  tba  time,  or 
otbarwita  tbat  tba  ptaantiff  sboald  ba  at  libertj  to 
aster  ap  iadgnnant  for  bta  damaod.  WiUimmg  v, 
W9UimM,'9  Uw  J.  En.  f . 

Wbera  a  Jodga'a  order  of  laiareDoa  diracto  aa  aiw 
bitrator  lo  aiaba  bta  award  bjr  aoeb  adar*  or  bj  aocb 
fortber  daj  aa  bo  aball  afvpomt  and  a  Jodga  of  tba 
ooart  aball  ordar  :---Hold,  that,  tba  award  not  bong 
Bada  witbiB  tba  liatted  taaaa,  and  tbe  tiaao  being 
enlarged  by  tba  arbitrator,  it  waa  necaaaaiy  to  ob» 
toin  m  Jadlgo'a  order  aanotieaiog  tbe  oalarfaownt 
bafera  any  aarard  waa  nado. 

Wbera,  ondor  aoeb  an  ordar  of  laCirnice,  tbare 
ware  aevoral  atteadancea  before  tbe  arbitrator  after 
tbe  tine  originally  limited,  tboiigb  wttbin  tbe  time 
of  enlargaawnt  aude  by  tbe  arbitrator  alone ;  bnt 
tbat  tbe  aibttntor  bad  made  a  furtber  eDiargement 
after  tbe  laat  attendnnoe  before  bin,  and  there  waa 
no  Jndge'a  order  to  eanetion  any  of  tbe  onkrgo- 
nenu  t— HeM,  tbat,  if  tbe  attendance  of  tbe  defen- 
dant oorad  the  praeioaa  onlargemcoto  wiiboot  autbo* 
rity,  the  latt  enlnrgement  waa  made  withoat  oven 
any  implied  authority,  and  that  the  awaid  was  Toid. 
Mwm  ▼.  WmUit,  8  Law  J.  K.B.  109,  a.  c  10  B.  & 
dor,  •.0.6M.&R.86. 

By  aa  order  of  refereneo,  tbe  aaraid  waa  to  be 
made  by  a  given  day,  or  such  further  time  aa  tbe 
arbitrator  ahoald  appoint,  by  indoraement  on  tbe 
order,  Tbe  arbitrator  aocordiagly  enlarged  the 
time,  and,  before  tbo  expiration  of  tbe  extooded 
period,  the  pleintiCikt his  reqoeat* obtained  a  Judge'a 
order  for  m  fonber  ealargaaMOt;  and  tbe  arbitrator 
aflarwnrda,  and  wkhoot  any  indorsement  of  the  aecond 
onlaiaomaut  on  tbe  original  order,  made  bia  award: 
•^Heid,  tbat  the  eonaent  of  partiea  to  the  enlarge- 
ment, waa  a  wairer  of  tbe  irregularity,  and  render- 
ed tbe  award  valid.  L»gg9^t  ▼.  FinUy,  8  Law  J. 
aP.  M,  a.  0. 6  Bing.  t55,  a.  o,  3  M.  &  P.  6f9« 

(c)  S€Uiugaiid€. 

Tbe  Coart  rafaaed  to  set  aaide  an  award  where  the 
plaintiff  bad  allowed  a  term  to  elapae  before  moving 
the  Cooit,  In  the  expecUtion  that  tbe  defendant 
would  nuke  the  like  notion,  Eaiaieft  v.  Ogdtn,  9 
Law  J.  C.P.  89,  a.  e.  7  Biag.  «58. 

By  a  Judge's  order,  made  atohambera,  apon  hear* 
lag  tbe  attomiea  on  both  ddea,  aad  by  their  coneent, 
the  cause  was  raferred  to  arbitration.  It  waa  recited 
in  the  award ,  tbat  tbe  oauae  was  raforred  by  an  order 
of  Niai  Prios :  ^Held,that  aueb  award  «raa  bad,  and 
that  the  perfbimenee  of  it  could  net  be  enforoed  by 
•ttacbaent ;  bat  tbe  rale  nifi  for  aetting  it  aaido,  not 
Btatingit  to  have  been  drawn  op  on  readiag  tha 
order  of  refereooe,— held  irregular.  ChritUe  v. 
HamlH,  7  Law  J.  C.P.  77,  a.  o.  5  Bing.  195,  a.  c.  S 
Bl*  &  P.  3td. 

lu  asaompait  against  an  attorney  for  negligenoe 
in  the  eonduet  of  i  suit,  the  deelatation  contoined 
**^oral  special  connU»  and  the  uanal  money  ooonts ; 
tbe  defteda&to  nahl  money  into  court  mifBcient  to 
•over  the  plaintiff's  demand  on  the  latter  eouata. 
■  »••  oaaae  veing  rnerreo'  uvdar  on  oraer*  of  fviai 
Prion,  the  arbitrator  found  that  the  phifaitMr  had 
good  eauae  of  action  for  a  certain  aum,  a«d  diaagtifl 


ft  verdict  to  ba  ontoind  fhr  him  fori 
tbat  the  award  was  aoffidently  ocrtaa*  AHbsa^ 
the  objeetiooa  to  an  award  ahoald  be  stated  ia  tbt 
rule  niti  to  set  it  aaide ;  yet  if  it  be  not  does,  the 
Court  is  BOt  preolttded  fiDom  entering  into  ny  vilii 
objection  that  any  be  raiaed  to  the  avaid.  Dim 
V.  Jay,  7  Law  J.  C.P.  80,  a.c.  5  Biag.f81.L«.f 
H.&P.448. 

(F)  Remedies. 

The  Conrt  may  proceed  mptm  proof  of  tbecoprw 
drafit  of  an  nward,  on  being  aniiaied  thatihrariamri 


Bat  icfnnad  to  prooeed  by  attachment  npm  m 
award  nade  eight  yean  before.  Left  the  p«tf  H 
proceed  by  action,  /n  re  i^armn,  9  Law  J.  KA  ill 

If  tbo  principal  aum  doe  upon  an  award  bishsm 
paid,  tbe  remedy  for  interest  is  by  adfion.  sndaai 
by  attaebmenL  Chnrchsr  v.  Stnmgir,  9  Iao  J. 
ILB.  318,  a.  0.  S  B.  &  Ad.  777. 

Where  nn  aotkm  upon  the  award  has  boentoa^ 
and  is  depending  at  the  tine  n  denaoad  ia ai^ia 
the  pnrpooe  of  prooaoding  by  aitachnaBt,  tbsGssd 
will  not  imaHera  by  attnobmant,  but  wiU  lean  lb 
party  to  the  remedy  ho  haa  aought  by  nacioa. 

But,  where  a  party  moved  for  an  nttaehmeBt,n4 
it  appeared  that  an  notion  bad  been  broogbt  n4 
waa  disoontinned,  but  it  did  not  appear  wbetbwde 
action  waa  depending  when  the  demand  wm  asie, 
•— SsBi^^  tbat  this  ia  not  auflioieBt  to  dopuse  tb 
pUrtyofbiaranA^bynttaohment.  JmrwBm^ 
and  WilUt,  7  Law  J.  K.B.  90. 

To  support  an  attachment  for  the ! 
of  an  award  on  denaad,  nado  hj  a  tbiid 
who  acto  under  a  power  of  attorney,  the 
of  tba  power  of  attorney  nnat  ba  shaam  h. 
aerfbiag  wiuieas,  and  a  copy  of  Iho  poar^r  of  tmh 
nay  mast  be  left  with  tbo  party  upon  whan  tbidfr> 
maad  is  made.  Laagiksr  v.  Lm^gftsr,  t  C  ^  J.M 
a.c«  iTyrw.SSf. 

Aa  action  nmy  be  maintained  on  an  nwardas^ 
under  a  submiasion  by  a  Jodga*e  order,  thi  psM 
haviDg  attended  at  tbe  reference.  Wh^tm  v.fiw, 
S  M.  ic  M.  96.  [Tenteiden] 

Jariediction  of  tbo  Gooit  of  Ghnucasr  ia 
under  tbe  9  &  SO  WilL  3.  c  1&.    Is  v»  Jrn^ 
ITrbter,  1  Raas.  &  M.  496. 

(G)  PLBADim. 

Tbe  dedaration  on  the  award 
aabmiaaion.  afler  atating  tbo  choice  of  an 
alleged  that  the  arbitntora  and  ump 
Award  :— Bakt,  that,  taking  the  whoie 
was  subsUntially  an  allegation  that  the  on^iw 
tbe  award*    Bmttt  v.  Ceshs.  9  B.  &  GL  407. 


{R)  Coatn. 

The  Court  havo  no  power  to  gifoaoala  on 
oation  of  a  nnliiinnion  by  ordar  of  Ni 
tba  order  doen  not  oontain  tbo  nanni  . 
powering  the  Court  to  givo  ooato  to  one  perty 
the  other,  in  oaao  of  wiifU  dahy,  Iks. 
8  Law  J.  iLB.  tM,  a.  c  MB.dkC 
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ARMY. 

Regulationi  with  reflpeet  to  ariny  pentions,  1 
Will.  4.  o.  41»  8  Ltw  J.  Abridg.  of  Statutes,  96. 


ARMY  ACCOUNTS. 

The  cokmal  of  •  rogiment,  by  power  of  attorney, 
aathoriaed  hie  agent  to  receive  the  allowancee, 
iaiiied  by  the  Paymaster  General  of  the  Forces,  for 
the  supply  of  clothing  and  accoutrements  to  the  re- 
giment. The  agent  assigned  the  certificates,  which 
authorised  the  iaaue,  to  his  banker  as  a  secority  for 
his  account,  and  the  banker  received  the  money. 
The  agent  directed  the  supply,  by  the  tradesmen,  of 
the  clothing  and  accoatrements ;  and  he,  from  time 
to  time,  transmitted  accounts  to  the  colonel,  repre- 
senting  those  supplies  as  having  been  paid  for ;  but, 
in  fact,  they  had  not  been.  The  agent  became bank- 
ropt;  the  tradesmen  sued  the  colonel  for  the  amount 
cf  the  supplies ;  and  the  colonel  brought  an  action 
against  the  banker  to  recover  the  money  for  those 
supplies : — Held,  that,  at  all  events,  the  action  could 
not  be  maintained  against  the  banker  until  the  colo- 
nel had  paid  the  tnidesmtfn. — Whether  it  could  be 
then  nudotained — putrt.  TAs  Earl  of  Dalhouiii  v. 
Chapman,  7  Law  J.  K.B.  233. 


ARMY  AGENT. 

If  money  be  imprested  by  .the  Crown  into  the 
hands  of  an  army  agent,  for  the  purpose  of  being 
paid  to  officers,  to  whom  it  is  due,  and  it  is  never 
demsaded  by  them,  and  is  therefore,  not  paid  by  the 
agent ;  it  renuuns  the  money  of  the  Crown  in  the 
hands  of  the  sgent,  for  which  the  agent  is  account- 
able to  the  Crown.  BrummMll  v.  Maephgrson,  7  Law 
J.  Chanc.  1. 

Information,  under  45  Geo.  3.  c.  58,  at  the  suit  of 
the  Crown,  against  an  army  agent,  for  a  discovery 
aad  production  of  documents,  with  a  view  to  an  ac* 
count  Plea,  Pint — ^That  the  accounts  had  been 
settled  and  closed  at  the  War  Office,  by  the  issuing  of 
the  clearing  warrants,  and  referring  to  them :  Se- 
condly, That  the  monies  imprestea  in  the  agent's 
hands,  for  the  pay,  or  arrears  of  pay,  of  officers,  were 
held  by  him  as  die  banker  or  pnvate  agent  of  the 
officers  by  whom  he  was  appointed ;  and  that  for 
such  monies  he  wss  not  accountable  to  the  Crown. 
The  plea  ordered  by  the  Court  below  to  stand  for  an 
answer,  with  liberty  to  Attorney  General  to  except : 
—Held,  by  the  House  of  Lords,  that  both  paru  of 
the  plea  were  bad,  for  that  the  clearing  warrants  did 
not  purport  on  the  face  of  them  to  be  a  final  settlement 
of  accounts ;  and  that  an  army  agent  was  a  public 
officer,  and  was  accountable  to  the  Crown  for  monies 
Teceired  by  bim  for  the  pay  and  arrears  of  pay  of 
officers ;  that  the  plea  might  have  been  overruled, 
bat  its  being  ordered  to  stand  for  answer,  was  only 
the  more  favourable  to  the  agent :  and  orders  of  the 
Court  below  affirmed.  Deare  v.  Attorney  Ceneral,  t 
D.  &  C.  377. 


ARREST. 

(A)  Where  allowed. 

B)  Privilege  from. 

C)  Irregularities. 

D)  What  constitutes  an  Arrest. 
£)  Rb-arrbst,  where  allowed. 

(F)  In  Criminal  Cases. 


Digest,  1828--1831. 


(A)  Where  allowed. 

[Arrest  for  debt,  for  cause  of  action,  under  tOL, 
prohibited  in  Ireland  ;  and  the  practice,  as  to  arrests 
there,  regulated  by  10  Geo.  4.  c.  36, 7  Law  J.  Abridg. 
of  Stot.  74.] 

A  defendant  may  be  arrested  in  this  country  upon 
a  debt  which  arose  in  a  foreign  country ;  although 
both  parties  are  foreigners ;  and  although,  by  the 
law  of  the  foreign  country,  a  person  cannot  be  there 
arrested  for  debt.  J)i  la  Vega  v.  Vianna,  8  Law  J. 
K.B.  388,  s.  c.  1  B.  &  Ad.  «84. 

Where  a  defendant  had  been  arrested  on  a  Sunday 
under  an  assault  warrant,  in  order  that  the  plaintiff 
might  cause  him  to  be  arrested  nnder  a  writ  on  the 
following  day,  the  Court  ordered  him  to  be  dis- 
charged out  of  custody.  WUU  v.  Gunuy,  7  Law 
J.  K.B.  99. 

(B)  Privilege  from. 

[See  Baron  and  Feme,  Attorney  and  Solicitor, 
Parliament,  and  Peer.] 

Where  a  clergyman  is  arrested  in  church, or  whilst 
going  to  or  returning  from  the  performance  of  divine 
service,  the  Court  will  dischai^e  him.  Goddard  v. 
Harris,  9  Law  J.  C.P.  109,  s.  o.  7  Bing.  320,  s.  c. 
5M.&P.  Iff. 

(C)  Irregularities. 

An  arrest  of  a  defendant  who  is  described  in  the 
writ  by  the  initials  only  of  his  christian  names,  is 
irregular  in  the  King's  Bench. — SambU,  contra  in 
Common  Pless.  Bull  v.  Gardntr,  7  Law  J.  K.B. 
166. 

By  the  32  Geo.  2.  c  28.  s.  1,  a  sheriff's  officer, 
on  arresting  a  party,  is  required  not  to  take  him  to 
prison,  unless  he  shall  refuse  to  name  some  conve- 
nient dwelling-house  to  which  be  chooses  to  be 
carried,  being  within  the  county,  &c.,  and  not  being 
his  own  boose : — Held,  that  the  place  most  be  spe- 
cifically pointed  out,  so  as  to  enable  the  officer  to 
ascertain  the  propriety  of  taking  his  prisoner  there. 
Hamilton  v.  Jonet,  Pitt,  and  anothtr,  9  Law  J.  C.P. 

rr. 

(D)  What  constitutes  an  Arrest. 

An  officer  employed  to  arrest  a  man,  goes  with 
bis  warrant  to  his  house,  and  tells  him  that  he  has  a 
writ  against  him.  He  does  not  actually  take  him 
into  custody,  or  touch  him,  but  takes  his  word  that 
he  will  attend  and  give  bail  in  a  day  or  two.  He 
then  goes  away,  receiving  a  gratuity  from  the  party 
against  whom  he  had  the  writ,  and  goes  at  his  desire 
to  his  attorney,  and  desires  him  to  put  in  bail,  which 
is  accordingly  done.  This  is  no  arrest.  George 
▼.  Radford,  2  M.  &  M.  244,  s.  c.  3  C.  &  P.  464. 
[Tenterden] 

D 
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ARSON-DASSAULT  AND  BATTERY. 


(£)  Rk-ari«st»  MiSB  allowed. 

Wbff*  ft  plaintiff  wmli  a  defamlant  a  Mcond 
lor  the  aame  ea«w  ti  action,  it  is  for  him  to 
ahaw  that  tha  aecosd  amtt  ia  not  TOzatioiiB* 

Whether  a  plaintiff  will  be  allowed,  vader  any 
drcinutanoaa,  to  aivaat  a  ihhd  time  for  the  aame 
cattae  of  action— ^crr.   WUh  t.  Gnmmf,  7  Law  J. 

Where  the  defendant  has  obtained  hie  diachari^e 

Sreaion  of  a  defect  in  the  affidavit  of  debt,  (be 
kintiff  may  diacontinne  the  action,  pay  the  defen- 
at*a  eoatt,  bring  a  new  action,  ana  in  that  action 
arraat  him.  Vugtr  t.  Ihkgtil,  9  Law  J.  K3.  f84, 
a.  e.  S  B.&  Ad.  571. 

A  arreated  B,  and  died ;  the  ezecutort  of  A  again 
aireated  B  for  the  ame  canae  of  action  i— Held,  that 
Ibe  aeoond  proceeding  waa  not  Tetatiotia,  and  that 
the  defoadant  waa  not  entitled  to  be  diachaiged  but 
d  coMody  on  aatering  a  oommoo  appearance. 
MtUm  ▼.  faaiM,  1  C.  ft  J.  8f . 

The  Coort  diaoharged  eat  of  ctialody  a  defendant 
wha  had  been  aneeteid  a  aeeond  time  for  a  aom  in- 
dvdod  in  the  amount  for  which  he  had  been  before 
artoMted,  ahhoofh  the  plaintiff  on  the  fonner  occa« 
akm  had  not  been  allowed  to  go  into  eridenoe  of  that 
pvt  Of  hie  demand  which  formed  the  ground  of  the 
aeeond  aireat.  HemiiKm  ▼•  Jtma,  Pitt,  mmd  anothtr, 
9  Law  J.  CJP.  49,  a.  e.  7  Bing.  f  30,  a.  c.  4  M.  &  P. 
868. 

(7)  Tn  Criminal  Casm* 

A  wanmat  of  a  Jaatice  of  the  Peace  to  apprehend 
a  party,  founded  on  a  certificate  of  the  clerL  of  the 
peace,  that  an  indictment  for  a  mitdemeanor  had 
IMC*  found  againat  aoch  party,  ia  good.  R§t  ▼. 
SleAtt,  5  C.  ft  P.  148.  [Park] 

Where  a  peraon  ia  brought  before  the  Conrt  in 
custody,  on  a  criminal  charge  which  warrants  that 
custody,  they  wilt  not  inquire  into  the  cireumstances 
under  which  the  person  waa  apprehended.  (Mr. 
Juatice  Littledale  dubiunte.) 

There  ia  no  distinction  in  tliis  respect  between  one 
class  of  offences  and  another.  Accordingly,  where 
a  peraon  had  been  arretted  in  a  foreign  coantiy,  and 
forcibly  broogbt  here  in  cnstody  to  aakwer  to  an  in- 
dictment for  perjorr,  the  Court  held,  that,  whether 
the  arre at  were  legal  or  not,  the  offence  charged  jus- 
tified a  Gontinnance  of  tlie  custody. 

Snn^/tf^-That  if  the  arreat  in  aucb  a  case  be  ille- 
gal, the  remedy  is  to  be  obtained  only  by  action. 
Rex  Y.  Scott,  8  Law  J.  M.C.  6. 


ARSON. 
{See  Hundred.] 

An  indictment  on  the  statnte  7  &  8  Geo.  4.  c.SO. 
a.  R  &  17,  for  setting  lire  to  a  bam  and  a  atack  of 
ilraw,  charged  the  offences  to  have  been  committed 
'*  folonioosly,  Toluntarily,  and  maliciously,"  instead 
of  "  feloniously,  unlawfully,  and  maliciously" : — 
Held,  bad. 

The  prisoners  had  set  6re  to  a  atack  of  vtobble, 
(which,  in  Csmbridgeiihir«*,  is  called  hanhn)  ;  they 
were  indicted  on  the  first  indictment,  for  setting  fire 
In  a  "stack  of  strsw" :— Held,  that  this  was  not 
sMsw,    And,  on  thsir  being  agsin  indicted,  for 


aettiiig  fire  to  a  stack  oC"  stnw  called hssla,'' iIb 
Judge  intimated,  thu'to  couTict  upon  nek  seoni, 
would  not  be  safo ;  and  the  verdict,  in  cosid^imn, 
wss  taken  upon  other  counts,  charghig  tke  Mttii| 
fire  to  a  barn  and  a  wheat-stack.  At  v.  Biaiirwd 
Tumtr,  4  C.  &  P.  R45.  [IR  Judgei] 

An  indictment  on  the  statnte  7  &  8  G«o.4.  cSd 
a.  17,  charged  a  par^  wiUi  aetting  firs  to sstackef 
barley,  of  the  Value  of  lOOt,  of  R.  P.  W.:-Hdd 
good,  ahhovgh  the  worila  of  the  statats  crmtisgtkc 
offaRoe  alia  **  iny  stack  of  ooia  or  gnin":— HeM 
also,  that  the  wohis^'ofR.  P.W."aaficintl?iiilid 
the  propaitv :— Held  alao,  that  if  the  ia£etMl 
atate  that  the  priaooer,  om  &e.,  at  boo,,  fslooioidjr, 
unlawfully,  ana  maHdoaaly  did  set  firs  to  a  eotaa 
aiackofbaileyof  theTaloa  of  leotof  R.P.W.Iki 
and  there  being,"  this  ia  aufldunt,  widient  «ttiig 
that  the  prisoner,  on  &e.,  at  ike.,  ieioaioBsljr,  oili*' 
folly,  snd  malidonsly  did  fhci»  and  tisnwtinii 
the  stack.  Bes  r.  Swmtkhu,  4  C.  &  P.  548.  [PR- 
teaon] 


ASSAULT  AND  BATTERY. 

(A)  What  coNSTiTtnrEs  an  Assault. 

(B)  Pleading,  Kvidencc,  and  Danaqb. 

(C)  JURISDIOTION  IN  0A8RS  OP. 


(A)  What  comrtitotes  an  Assault. 

A  wu  adnmciiy  in  %  threatening  attitBds,eilk 
an  intention  to  strike  B,  so  that  his  blow  wosldkm 
ahnost  immediately  reached  B,  if  he  had  Ml  baa 
stopped  :--Held,that  it  wasaaaanultia  paiatsfhNr, 
tboogfa,  atdieparticolarmommitwban  Awasstoppi'r 
he  waa  not  near  enough  for  his  blow  to  tskt  dbct. 
Sttpk^i  ▼.  Mffti,  4  C.  &  P.  949.  [Tiadtl] 

A  captain  of  a  ship  Is  not  justified  n  throriif  t 
stone  at  a  person  in  a  boat,  who  has  ftsteoed  it  i» 
the  abip,  and  thereby  impeded  and  endangiirf  it, 
for  the  purpose  of  making  him  let  go,  oalMf  it  m 
not  poasible  either  st  the  time  or  befbfe  the  issw 
diste  ^inch  of  the  danger,  to  adopt  aay  other  ^f'* 
for  the  purpose.  £yrs  ▼.  N&rtwvrthy,  4  C.  &  P*  301 

If  pariah  officers  cot  off  the  hair  of  s  p«"P*  '*  ^ 
poor  boose,  by  force  and  against  the  will  of  i«h 
pauper,  tbia  ia  an  assault  Ford  r.  5iaaacr,  4  C.k 
P.  S59.  [Bavlejr] 

A  medioat  man  ia  not  wammted,  mersly  oe  >M^ 
ments  made  by  the  relations  of  a  persoo  ssppoied  » 
be  insane,  in  Sending  men  to  take  him  iatDOsiitf^ 
and  confiae  him,  unieas  hb  ia  satisfied,  fiM  tbo« 
ststements,  that  such  a  itepis  secessarTfto  pn^ ' 
some  immediate  injuty  firom  being  done  by  tk«  is^ 
▼idual,  either  to  himadf  or  toother  peisotts;  M^i » 
acceaa  oaanot  be  had  for  the  porpose  of  tiasMio** 
applicatioa  ahoald  be  made  t6  the  Lord  ChmS^* 
that  the  party  may  be  taken  up  under  his  sotkonty. 
Anderion  r.  Burrow,  4  C.  ft  P.  tlO.  [Teatcnies] 

(B)  Pleading,  Eyidence,  and  Dawages. 

To  an  action  for  aasanlt  and  fiilse  inprisosii^ 
the  defendant  pleaded  «m  oitauH  dtme$M  is  tbf 
presence  of  a  peace  officer,  to  whose  aatadj  dote- 
dant  gave  the  plaintiff.  The  plaintiff  replwd,  thit 
he  was  employed  to  ser?e  the  defendsot  with  pro* 
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md*  m  (mUr  l»  do  i(o»  a^eefmnlj  lai#  bi* 
bssdf  OQ  tbo  cMeadtnt.  The  d«i«ndw(  reJQiii«4» 
that  in  this  the  piainti£F  was  guilty  of  more  Tl^le^fie 
than  iras  Deoessarjr }  and  iqxm  Ibia,  itawe  waa  jowed. 
After  veidict  for  tha  plaimiff,  il  was  moyad  in  Mreat 
of  jodgmeat,  that  the  replication  waa  iU,  ioaamacb 
aa  it  coold  not  be  neceaaary,  in  order  to  seire  pio- 
ceat,  that  the  plfdntiff  eboold  lay  hia  bands  upon  the 
defendant.  But  held,  by  the  Court,  that  there 
migbt  poasibly  bedrcvmatanoeswhieb  would  render 
it  necessary ;  and  that  the  defendant,  by  rejoioing 
extra  violeiice,  bad  preeluded  himself  from  denying 
fhat  the  neceaaity  existed  in  the  partieular  case. 
HarriMOH  ▼•  HodgmHy  8  Law  J.  K,B*  2f3,  s.  e»  10 
B.  &  C.  445. 

In  an  action  fon  an  assault,  the  defendants  pUadp- 
cd  by  way  of  jnatification,  that  tbey  were  duly  ««- 
mmM$d  a$  e  ttUtt  mtry  in  the  pariah  achool-room, 
and  that  the  plaintiff  intruding  therein«  tbey  turned 
him  oat : — Held,  that  the  allegation  wu  not  made 
ont  without  proof  that  alt  the  members  of  the  select 
▼eatry  bad  dnly  leceiTed  noUoe  of  the  meeting. 
jDs&mi  T.  Ftciiy  mnd  Ukerit  9  Law  J,  C.P.  7t,  a,  (S. 
7  Bing.  305^  a.  o.  5  M.  &  P.  US. 

If  palish  officers  cut  off  the  hair  of  a  pauper  aa 
matter  of  degradation,  and  not  with  a  view  to  dean- 
linees,  tliat  will  be  an  8ggra?ation»  tnd  go  to  increaap 
the  damages.  FvrdB  v.  Shxnntr,  4  C.  &  P.  939. 
[Tenterden] 

(C)  Jurisdiction  in  gases  of, 

Wber9  a  penon  is  charged  before  Magistrates 
with  an  asssult  with  an  intent  to  commit  a  felony, 
and  tbey  find,  upon  esaminntion  of  the  fiMsts, 
that  there  wm  no  intention  to  commit  a  felony — 
SemhUt  that  Utey  have  jurisdiction  to  deal  with  the 
case  in  «  summary  msnn^r,  aa  one  of  assault  only, 
under  the  9  Geo.  4.  c.  31.  ss.  ^,  «8,  t9.  The  King 
T.  YirgH,  9  Law  J,  M.C.  43. 


A3SVMWir. 
[See  Contract*] 

(A)   WltBN  IT  LIBS. 

(B)  Consideration. 

(C)  Pleading  and  Evidence. 


ASSOCIATIONS. 

[See  10  Geo.  4.  c.  1,  aa  Act  for  the  suppression 
•of  dangerous  aaaociationa  or  asaembliea  in  Ireland, 
7  Law  J.  Abridg.  of  Statutes,  I.] 


ASSIGNMENT. 
[See  Debtor  and  Creditor,  and  Bankrupt.} 

A  portioo  of  an  entailed  estate  is  sold  by  the  heir 
in  poeso'itipn,  fi>r  the  redemption  of  the  land  tax, 
ana  ihe  si^rpios  mopey  invested  in  terms  of  the  ata- 
tnte.  The  heir  of  entail  next  entitled  sells  ior  valu- 
^le  consideration  hip  reversionary  and  contingent 
right  to  the  inteieat  of  thie  fupd,  and  assigns  it  to 
the  pnrofaaser  by  a  deed  prepared  in  the  English 
form,  and  executed  in  England,  where  the  parties 
irere  domiciled,  but  without  the  solemnities  requir- 
ed by  the  law  of  Scotland. 

Held,  by  tbe  House  of  Lords,  affinning  a  decision 
of  the  Court  of  Session,  that  tbe  interest  of  the 
money  was  movable  property,  and  was  well  aadgn- 
ed  by  (he  English  deed,  €omikU$  gentium,  Scott 
V.  Alnutt,  S  D.  &  C.  404. 


(A)  When  it  lies. 

A  plaintiff  cannot  recover  in  assumpsit,  in  respect 
of  a  subject-matter  which  originated  in  covenant, 
unless  there  baa  been  an  express  promise  to  pay  a 
apecific  balance;  although  the  defendant's  own 
wrong  prevents  the  plaintiff  having  any  remedy 
upon  the  covenant*  The  remedy,  in  euch  a  case, 
must  be  sought  in  equity.  Churekill  v.  Pegf,  7  Law 
J.  K.B.  78, «.  c.  3  M.  &  R.  ?L 

(B)  Consideration,. 

Plaintiff  declared  thai  having  a  judgment  for  Sfk 
against  A  B,  he  wsa  about  to  levy  for  1074.  on 
goods  of  A  B,  in  the  deftndant'a  custodv ;  and  that, 
in  consideration  the  plaintiff  would  forbear  exeont- 
ing  his  writ  fbr  seven  days,  the  defendant  promised 
to  pay  the  1072.  at  the  end  of  that  time : — Held, 
that  the  fiNrbearance  to  levy  tbe  smaller  aam,  was  » 
good  conddsration  for  the  defendant's  promise  to 
pay  the  larger ;  although  the  pimintiff  shewed  by  his' 
declaration  he  bad  no  right  to  levy  more  t|ian  the 
smaller. 

iSid  quitrtt  as  to  amount  of  damages  recoverable. 
Smith  V.  Algar,  9  Law  J.  K.B.  79,  s.  c.  1  B.  &  Ad. 
603. 

(C)  Pleading  and  Evidence. 

In  assumpsit,  the  whole  of  the  consideration  for 
tbe  defendant's  promise  most  be  stated.  Fatnnaniie^ 
V.  Buddy  9  Law  J.  CJ?.  180,  a.  0.7  Bing.  574,  s.c. 
5  M.  &  P.  534. 

The  plaintiff  agreed  with  the  defendant  to  give 
him  a  horse  and  tM,  for  a  mare  of  the  defendant's. 
The  money  was  paid,  and  n  receipt  given  by  the 
defendant,  stating  that  "  both  (the  hoiae  and  mare) 
were  warranted  tound"  The  mare  proving  unsound, 
the  plaintiff  sued  tbe  definidsnt  on  his  warranty, 
and,  in  the  declaration,  be  onittad  to  Mate  the  war- 
ranty on  bis  part : — Held,  that  the  plaintiff  could 
not  recover,  aa  tbe  wkoU  of  the  consideration  waa 
not  set  forth.  Crate  ▼.  Barileit,  8  Law  J.  C,P.  f  S, 
a.  c.  3  M.  &  P.  537. 

Declaration  that,  in  oonaideration  of  plaintiff'a 
appointing  P  C  his  agent,  defendant  undertook  that 
P  C  would  faithfully  and  honeatly  discharge  any 
duty  assigned  to  or  trust  reposed  in  him.  Plea — No 
undertaking  in  writing.  Keplication — An  under- 
taking in  writing.  Demurrer  to  the  replication,  for 
that  this  was  bringing  inattec  of  law  to  be  tried  by 
a  jury ;  but  the  replication  held  good,  as  potting  in 
issue  a  matter  of /act  to  be  tried  by  a  jury.  Lfft^ght 
V.  Walker,  2  D.  &  C.  A.C.  Sll. 

A  bavins;  gooda  at  the  wharf  of  B,  which  C  had 
eonveyed  there  by  ahip,  gave  B  a  paper,  by  wbich 
he  authorised  him  to  sell  tbe  goods,  and  qot  of  tbe 
pi\pce^d8  to  pay  C  the  balance  due  to  bim  for  freight, 
meatioatng  tbe  som^  B  sold  the  goods,  and  received 
tbe  proceeds: — Held,  in  common  assumpsit  by  C 
a;(ainat  B,  for  the  sum  meutioned  in  the  pep«r,  that 
the  paper  peiflier  required  a  stamp,  nor  ought  to 
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ATTACHMENT— ATTORNEY  AND  SOLICITOR, 


have  been  daelared  opon  spedany.    Humphrey$  r. 
Briant,  4  C.  &  P.  167.  [Trndt)] 


ATTACHldENT  OF  PRIVILEGE. 

On  an  attachment  of  privilege,  without  an  ae 
etiam  clanse,  the  defendant  may  be  compelled  to  give 
bail  in  40/.     CoUint  r,  WHght,  10  B.  &  C.  814. 


ATTACHMENT. 
[See  Arbitration,  Sheriff,  and  Witness.} 

The  Court  will  not  entertain  a  motion  for  the  dis- 
charge of  a  defendant  from  custody  under  an  attach- 
ment  for  contempt,  in  not  producing  deeds,  papers, 
&c.  before  the  Master,  on  an  affidavit  that  the  de- 
fendant has  not,  nor  ever  had,  any  such  in  his  pos* 
session,  or  within  his  power.  Such  an  application 
refused,  with  costs. 

The  course  is,  to  leave  an  affidavit  of  the  fact  in 
the  Master's  office,  when,  on  obtaining  his  certifi- 
cate, the  defendant  win  be  discharged  as  a  matter  of 
course. 

it  was  made  part  of  the  terms  of  a  subsequent 
successful  application  for  the  defendant's  discharge, 
that  he  should  pay  the  costs  of  that  applicatbn,and 
of  the  previous  irregular  motion.  Hurd  ▼.  Porttitg- 
ton,  IJ  Price,  689,  Dig.  Law  J.  4«5. 

An  attachment,  sealed  after  an  order  for  time  has 
been  obtained,  but  before  it  has  been  served  on,  or 
notified  to,  the  plaintiff,  is  regular.  Hewes  v.  Hewn, 
4  Russ.  508.  See  Gardiner  v.  Bowe,  4  Russ.  578, 
Dig.  Law  J.  41. 


ATTAINDER. 
[See  Forfeitorb.] 


ATTORNEY  AND  SOLICITOR. 

(A)  QOALIFIOATIONS  AND  ADMISSION. 

(B)  Certificate. 
<C)  Duties  and  Liabilities. 
(D)  Privileges  and  Disabilities. 
(£)  Connexion  between  Attorney  and 
Client. 

(F)  Summary  Jdrisdiction  of  the  Court 

over. 

(G)  Lien. 
(H)  Costs. 

(a)  Bill, 

(6)  Remedy/or. 

( I )  Striking  off  the  Roll. 


(A)  Qualifications  and  Admission. 

[Attomies  of  King's  Bench  and  Common  Pleas 
may  be  admitted  and  practise  in  the  Exchequer,  and 
allowed  to  practise  as  attornies  at  Westminster,  1 
Will.  4.  c.  70,  8  Law  J.  Abridg.  of  Statutes,  157.] 

An  articled  clerk  who  had  served  under  the  arti- 
cles two  years  and  a  half,  when  he  was  prevented 
by  illness  from  giving  regular  attention  to  business 
during  the  rest  of  the  term,  but  attended  as  hib 


health  pemitted,  was  allowed  hy  the  Court  lo  k 
admitted  an  attorney.  Ex  parte  Metthen,  1  && 
Ad.  160. 

Where  a  party  had  served  for  two  moBthi  mda 
articles,  and  had  then  left  hb  master,  isd  nlii* 
qmshed  the  profession,  but  afterwards,  md  eJUr  tii 
expiratian  of  the  original  articles,  caused  tbe  mm 
articles  to  be  assigned  to  another  attoracj,  wiik 
whom  he  served  for  two  years  and  tea  BHstb, 
(being  a  Bachelor  of  Arts)  :~Held,  diet,  m  tbe 
articles  had  expired  before  the  asstgameiit,  tbe  ht- 
vice  under  the  assignment  was  not  a  lervioe  aadrri 
contract  within  the  autote.  Ex  parte  Unihak,^ 
Law  J.  C.P.  57,  s.  c.  2  M.  &  P.  415. 

An  attorney  admitted,  bot  not  aetotlly  pwtiiitf 
in  the  Court  of  Great  Sessions  in  Wales,  (tboiiibid 
by  the  1 1  Geo.  4.  &  1  WUl.  4.  c.  70.)  not  sUond 
to  be  admitted  an  attorney  of  the  Court  of  Ki^i 
Bench,  under  section  16  of  that  act.  Expsrtf  iMi 
9  Law  J.  K.B.  180,  s.  c.  1  B.  &  Ad.  957. 

Where  a  notice  of  application  to  be  adnittMi  n 
attorney  of  the  Court  of  Common  Pleas,  bid  bea 
left  by  mistake  at  the  chambers  of  ooe  of  tb 
Judges  of  tbe  King's  Bench,  instead  of  it  tbdss  of 
the  Lord  Chief  Justice  of  that  Court— oa  ifidant 
of  the  fact  being  made,  the  party  was  admittiJ.  £r 
paru  Lambert,  7  Law  J.  C.P.  S54,  a  c5M.&P. 
969. 

(H)  Certificate. 

An  attorney,  who  has  omitted  for  onewbolsyMf 
to  take  out  his  certificate,  and  whose  tdniaMa 
thereby  becomes  void,  has  no  claim  againit|dii« 
for  business  done  while  he  was  witbovt  acertiici|^t 
although  he  afterwards  cause  himself  to  be  m* 
mitted.  The  re-admission  has  not,  for  tbisparpoK. 
a  retrospective  effect.  Thompkuu  v.  M'tknk,  8 
Law  J.  K.B.  S3«. 

But  where  an  attorney  omitted  foronewboteyw 
to  take  out  bis  certificate,  by  reason  of  wbicfabuM- 
missioD  became  void ;  and  be  afterwards  obtsissi  * 
rule  of  court,  ordering  him  to  be  readmitted,  oiMtf 
name  to  be  restored  to  the  roll,  which  wis  secoo- 
ingly  done  : — Held,  that  he  might  maiBtaiBii'^ 
tion' for  business  done  between  the  date  of  tbe  rili 
for  his  re-admission  and  his  actual  re-MbuBM** 
Coren  v.  Sharp,  9  Law  J.  K.B.  S,  s.  c.  I  B.  &  Ai 
SB6, 

(C)  Duties  and  Liabilities. 

[See  Principal  and  Agent.] 
Preparatory  to  commencing  an  action,  it  *^*^ 
duty  of  an  attorney  to  inform  himself  oon^^'v* 
the  nature  of  his  client's  dcmsnd,  and  of  tbep«J 
which  can  be  adduced  in  its  support  'P*'*^'!fc, 
action  brought  hy  an  attorney  against  hisdigy" 
the  costs  of  a  writ  and  subsequent  pro«w>"P 
(which  had  apparently  been  abandoned  f^'J^vj 
evidence),  and  the  jury  had  found  a  verdict  for  w 
amount  of  the  coets ;  on  the  argnmeot  "I*"! "* 
nisi  obtained  for  entering  a  nonsuit  on  P"!jJ 
aerved  at  the  trial— (but  which  grounds  fiuw* 
such  argument)— it  appeared,  firom  tbe  J"?8«. "[■*" 
at  the  trial,  that  the  attorney  reoeivod  bis  im"W^ 
tions  through  the  medium  of  a  third  psrtr,  i^f^ 
tor  of  debts,  and  without  any  persoosl  wj^^ 
with  the  defendant,  who  had.  tbroogh  »*."'JJ 
party,  forwarded  a  written  retainer  and  sotbonrf 
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the  attorney : — It  wis  held  by  the  Court,  that,  in 
the  exercise  of  their  duty  for  the  protection  of  suitors, 
they  "Were  called  upon  to  interpose  between  the  at- 
torney nod  bis  client,  and  auggested  a  »ttt  proeesaut, 
or,  at  the  attorney's  option,  a  reference  to  the  Master 
to  report  whether  proper  inquiries  had  been  made 
by  htm  before  action  brought,  with  a  condition  an- 
nexed for  payment  of  all  costs  by  him,  if  the  report 
ehoitld  be  in  the  negative ;  or,  failing  the  attorney's 
concarrence  in  either  of  those  proposals,  a  new  trial 
to  be  had  between  the  parties.     Gill  ▼.  Laugher,  9 
Law  J.£xc.24,s.c.  1  C.  &  J.  170,  s.  c.  1  Tyrw.  1«1. 
An  attorney  who  has  given  notice  that  he  will 
not   go  on  with  a  cause  in  the  Court  of  Chancery 
withfmt  being  supplied  with  money,  has  a  right  to 
desist  from  it ;  and  may  recover  for  the  work  done 
up  to  that  time.     Itmaton  ▼.  £or/e,  2  M.  &  M.  538. 
[Tepterden] 

SembU — If  a  bill  be  dismissed  at  the  hearing  with 
co«t0,  and  the  plaintiff  be  then  out  of  the  jorisdic- 
•tion,  and  the  plaintiff's  suit  be  so  frivolous  and 
vexatious,  that  the  bill  could  not  have  been  filed 
bom&  fid9  in  expectation  of  a  favourable  decree;  or  if 
the  solicitor  of  the  plaintiff  guarantee  bis  client 
i^^inst  the  costs  of  the  suit,  the  Court,  upon  the 
petition  of  the  defendant,  will  compel  the  solicitor  of 
the  plaintiff  to  pay  the  taxed  costs.  CoekU  v.  Whit* 
hig,  X  Rusa.  &  M.  43,  s.  c.  1  Tam.  55. 

A  aolicitor  in  a  cause,  who  improperly  assomes 
the  character  of  receiver,  is  responsible  for  rents  lost 
by  his  neglect.     Wood  v.  Wood,  4  Russ.  558. 

In  an  action  against  an  attorney  for  negligence  in 
conducting  the  defence  bf  the  plaindff  in  a  former  ac- 
tion, the  declaration  alleged,  *'  that,  by  reason  and  in 
consequence  of  the  negligence  of  the  attorney,  judg- 
ment by  default  bad  been  signed,  and  such  further 
proceedings  bad,  that  final  judgment  was  afterwards 
signed,  and  execution  issued  against  the  plaintiff." 
The  defendant  in  the  present  action, under  the  advice 
of  counsel,  produced  at  the  trial  of  the  laat-mentioned 
cause  the  Prothonotary's  book,  for  the  purpose  of 
proving  the  above  allegation. '  The  proof  was  held 
inaufficient,  and  the  plaintiff  was  nonsuited.     In  an 
action  against  the  attorney  for  negligence  in  not 
having  been  prepared  with  proper  evidence  of  the 
judgment : — Held,  that  this  was  not  that  degree  of 
negligence  that  would   render    him    responsible. 
Godefroyy,  DaUon,  8  I  aw  J.  C.P.  79,  s.  e.  6  Bing. 
460.8.C.4M.&P.  149. 

lie  plaintiff  having  sued  out  a  writ  of  capias  ad 
mti^aeiendum  against  the  defendant,  sent  it  to  the 
sheriff  to  be  executed.  The  under-sheriff  sent  the 
writ  to  the  defendant's  attorney,  who  neglected  to 
levy  or  act  upon  it : — Held,  that  the  attorney  could 
not  be  called  on  by  a  summary  application  to  pay 
the  plsintiff  the  amount  of  the  debt,  as  his  remedy 
in  the  first  instance  was  against  the  under-sheriff, 
for  having  delivered  the  writ  to  the  defendant's 
attomejr,  instead  of  his  own  officer.  Harding  v. 
Franeis,  5  M.  &  P.  627. 

(D)  Privileges  and  Disabilities. 

Privilege  of  the  solicitor  of  the  Customs  to  act, 
thOQgb  not  an  attorney  of  the  court.  West  v.  Taiin- 
len,  8  Law  J.  C.P.  129,  s.  c.  6  Bing.  404,  s.  c.  4 
M.  &  P.  79. 

An  attorney,  merely  in  that  character,  has  no  right 
to  insist  upon  taking  part  as  an  advocate  upon  pro- 


ceedings before  Justices  under  a  penal  statute,  where 
it  is  the  practice  of  the  Court  in  which  the  proceed- 
ing is  pending,  not  to  allow  persons  to  practise  aa 
attomies  or  advocates.  Collier  v.  Hieks,  9  Law  J. 
M.C.  138,  8.  c.  2  B.  &  Ad.  663. 
-  To  entitle  an  attorney  to  privilege  from  arrest,  he 
must  shew  that  he  is  actually  practising  at  the  time; 
a  solitary  instance  of  employment  at  an  election  will 
not  suffice.    Anon.  4  M.  &  P.  810. 

An  attorney,  who  ia  in  contempt  for  not  obeying 
an  order  of  the  Court  of  Chancery,  cannot  be  ar- 
rested under  process  for  that  contempt whilstattend- 
ing  on  any  or  the  courts  in  Westminster  Hall. 

An  order  was  msde  for  the  delivery  of  papers, 
after  a  demand  bad  been  made  for  them  by  a  person 
duly  qualified  to  give  a  receipt;  delivery  of  the 
papers  was  refused  ;  no  other  regular  demand  being 
msde,  an  order  was  pronounced,  either  for  the  deli- 
very of  the  pspers  or  commitment;  and,  on  motion, 
the  order  for  commitment  was  dismissed,  with  costs, 
/ft  re  Dieas,  9  Law  J.  Chanc.  183. 

Where  no  money  has  been  advanced  by  the  client, 
the  Court  will  not  allow  costs  to  an  individual  con- 
ducting the  cause,  who  has  been  struck  off  the  roll 
of  the  Courts  of  King's  Bench  and  Common  Pleas, 
and  by  omitting  to  take  out  his  certificate  as  such,  is 
incapacitated  from  practising  as  a  solicitor  of  the 
Court  of  Chancery.  Young  v.  Dowlman,  3  Y.  &  J. 
24. 

Under  an  award  in  a  cause,  which  award  was 
afterwards  made  an  order  of  court,  the  costs  of  cer- 
tain parties  were  directed  to  be  taxed,  and  paid  to 
them  out  of  the  fund ;  a  part  of  those  costs  was  in- 
curred in  proceedings  upon  a  case  sent  to  law ;  when 
the  bills  were  carried  in  for  taxation,  it  was  dis- 
covered that  the  person  who  had  acted  as  their  soli- 
citor throQgbout  the  suit,  and  who  had  already  been 
paid  in  full,  was  not  a  solicitor,  but  an  attorney 
only ;  the  Master  thereupon  disallowed  all  the  items 
in  the  bill,  except  disbursements  to  the  clerk  in 
court,  and  his  taxation  was  confirmed  on  appeal. 
Probble  v.  Boghurst,  1  Russ.  &  M.  744. 

(£)  Connexion  bbtwbbn  Attorney  and  Client. 

[See  Evidence,  Confidential  Communications, 
and  Pycrojt  v.  Gregory,  4  Buss.  526,  Dig.  L.  J.  45.] 

An  agreement  between  an  attorney  and  his  client, 
that  the  former  shall  be  paid  at  a  rate  exceeding  the 
usual  allowance,  is  not  in  law  binding  on  the  client. 

But  where  such  an  agreement  is  made,  the  Master, 
on  taxation,  may  take  it  into  consideration,  and  may, 
if  he  think  proper,  allow  the  sum  so  specially  agreed 
upon. 

And,  where  a  gentleman  of  fortune  agreed  to  pay 
his  attorney  five  guineas  a  day  for  joumies,  besidea 
expenses ;  paid  bills  sent  in  to  him  at  that  rate ;  and 
the  Master,  upon  taxing  subsequent  bills,  allowed  at 
that  rate ;  and  the  client  paid  the  amount  of  the 
Master's  allocatur,  and  several  months  afterwarda 
applied  to  the  Court  for  a  rule  to  review  the  Master's 
taxation,  the  Court  refused  to  interfere.  Drax  v. 
Seronpe  and  another,  9  Law  J.  K.B.  291,  s.  c.  2  B. 
&  Ad.  581. 

As  between  the  client  and  solicitor,  the  Court 
will  take  care  that  the  client  shall  not  be  a  sufferer 
in  respect  of  unnecessary  proceedings,  instituted  by 
the  solicitor.     Wood  v.  Wood,  4  Huss.  558. 


as 


ATTQftNEY  AND  SOLICITOR. 


I^Qtic^  to  %  toUpitor  19  acti^al  notice  to  tba  f;ti«ot. 

CommaDica^oiui  xaade  to  ao  attproey  regpecting 
•  matter  in  dispute  and  controYeny,  are  privileged, 
thoug]^  no  cauae  was  then  commeiiced.  Clark  ▼. 
Clark,  S  M.  5c  M.  3.  [Tente^en] 

Tbe  attomej  conducting  a  cause  in  court,  maj  be 
called  as  a  witness  by  tbe  opposite  side,  and  asked 
wbo  employs  bim,  in  order  to  sbew  tbe  real  party, 
and  so  l^t  m  bis  declarations*  Ltvy  r.  Pope,  I  M. 
&  M.  410.  [Parlce] 

The  Court  will  not  order  a  defendant  to  produce 
letters,  wbicb  pasMd  between  him  and  bis  solicitor, 
)n  tbe  relation  of  solicitor  and  client,  in  tbe  progreae 
pf  the  cause,  or  with  reference  to  it,  previously  to  its 
being  instituted,  or  wbicb  contain  legal  adnce. 
Garland  ▼.  Scoit,  5  Sim.  $96, 

Anattomey  wbo  receivesadeedfrombis  client,  and 
Is  compelled  to  produce  itbyCommiasionersof  Bank- 
rupt,and  alfWrwards  refceives  it  back  from  them  under 
an  undertaking  to  produce  it  again  if  required,  may 
noTertheless  refuse  to  produce  it  in  an  action  brought 
by  tbe  assignees  of  the  bankrupt,  under  whose  com* 
mission  he  was  compelled  to  produce  it.  Nixaa  v, 
Mayoh,  «  M.  &  M.  76.  [Xindal] 

A  solicitor,  who  purchases  from  his  client,  is 
bound  to  prove  that  be  pai<)  that  price  for  the  pro- 
perty, which,  in  the  ezerciae  of  bis  professional 
duty,  be  would  have  advised  bia  client  to  accept 
from  a  third  person. 

After  a  deli^  of  eighteen  years,  a  bill  filed  by  a 
client  against  bia  solicitor  to  avoid  a  purchase,  was 
dismissed.  ChampUm  ▼.  Rigby,  I  Ruas.  &  M.  539, 
8.  c.  1  Tarn.  491. 

An  agreement  for  a  reversionary  lease  having 
been  obtained  by  an  attorney  from  the  son  of  his 
employer,  who  was  remainder-man  in  a  settlement, 
under  whioii  bis  father,  who  had  granted  the  pxistp 
ing  lease,  was  tenant  for  life ;  on  a  bill  for  specific 
performance,  tbe  Court  refused,  under  tbe  ciraunif 
stances,  to  enforoe  tbe  agrfement.  B/o/cmty  v« 
Bmi,  S  Bligb,  N.s.  257,  s.  c.  t  D.  &  C.  A.C.  405. 

In  taking  am  aocoupt  of  the  peopniary  tiaosactiona 
between  a  client  and  his  attorney,  the  latter  also 
lining  other  confidential  situations,  tbe  pirxluction 
of  a  bond,  executed  by  tbe  client  to  the  solicitor,  is 
not  alone  sufficient  evidence  of  a  debt  to  that  amount, 
but  the  obligee,  or  bis  repreaentativea,  are  bound  to 
prove  tbe  actual  payment  of  the  money  secured  by 
the  bond. 

Where,  in  taking  an  account  of  various  dealings 
and  transactions  between  a  client  and  bia  attorney, 
extending  over  along  period  of  time,  and  the  subject 
of  protracted  litigation,  prolonged  and  increased  by 
Tarious  appeals  to  the  House  of  Lords,  the  Master 
uUimately  nude  bis  general  report  of  tbe  balance 
due  on  the  account;  and  on  the  hearing  of  tbe  caoae 
for  further  directions,  it  appeared  to  the  Court  that 
tbe  Maater  bad  made  tbe  report  without  reference 
to  an  exception  to  a  separate  report,  which  had  been 
allowed  by  ihe  Court,  and  confirmed  by  tbe  House 
of  I^rds,  and  without  reference  to  certain  other 
ordeii^,  which  it  was  considered  laid  down  a  princi- 
ple on  which  the  account  waste  be  taken]  the  Court, 
of  its  own  accord,  referred  it  back  to  the  Master  to 
review  his  report,  having  reference  to  such  excep- 
Uoas  and  ordtra.    And  tbe  Masttrr  (laving  aftei- 


waid^  made  bia^vsport  witb  nfrraDce  to  tlia  emfh 
tioQS  and  ordera  accordingly,  bat  i^ieli  was  toialjf 
diffip^nt  from  his  former  report,  the  Confiooafimil 
it,  overruling  ezoeptiona.  Z^iosf  t.  Mergn^  Z  Y,k 
J.  230. 

By  tbe  direction'  of  A,  a  bill  was  iled  for  ^ad- 
ministration of  a  testator'a  aaaeta,  to  whidi  A  mi 
bis  infant  brother  and  sister,  by  A  aa  tbair  aait 
friend,  wore  plaintiflb ;  D,  their  eldeor  bntber,  wk 
had  an  interest  adverse  to  tbaira.  and  was  oat  ef 
the  defendants,  acted  aa  solicitor  4n  tiie  eousCrf  far 
the  plaintiffs,  and  the  suit  vfaa  coodncte^  by  kp 
town  agents  -,  after  tbe  siator  bad  attained  hSufA 
age,  D  died,  having  appointfKl  her  bia  aTfWtw- 
A  gare  notice  to  tbe  persona  who  bad  beta  ftt 
town  agents  of  D,  not  to  take  nnj  proosediasi  ia 
bia  niuna»  and  tbe  sister  appointed  tbam  toMtai 
aolicitors  for  her : — Held,  tbat  A  waa  not  entiiiad  to 
have  tbe  papers  connected  witb  tb«  caoae  debtvici 
over  to  bim,  though  be  offered  to  saci^  aay  im 
wbicb  might  bedaimed  against  theaa.  Ljao^Vi 
Ltiwtey,  1  Ruta.  &  M.  10. 

(F)  SuflfMART  Jurisdiction  of  the  Cookt  ovu, 

[See  Sutcliffe  r.  CUgg,  8  Law  J.  K.B.  t80  ;fm. 
Costs,  Taxation  of.] 

Where  an  attorney,  not  of  thia  cooit  [£xi^j,  bn 
wbo,  through  the  medium  pf  aclerk  iaooart,caiHiacis 
a  defence  to  an  action  broogbt  io  tbia  court,  gifesaa 
undertaking  for  paymept  of  tbe  debt  aad  coae^- 
£eai6i«,  that  he  will  be  liable  to  tbe  aummaiy  JB»- 
dictionof  tbiaCotirt;  and  that  tbe  perfopoaanaT 
such  undertaking  will  be  enforced  agaiast  U*i 
though  void  by  die  Statute  of  Fraada,  and  caB»> 
queotly  no  action  maintainable  vpon  it  Bmm  ^ 
Duntomb$,  9  Law  J.  £xc.  8t,  s.  c  1  C  &  J.^ 
s,  p,  X  Tyrw,  f83|. 

(G)  LlEM. 

Where  aa  attorney,  having  a  lien  on  papeis,  defi- 
▼era  them  to  an  arbitrator  to  examine  for  the  pr- 
poaep  of  the  arbitratioo,  he  aaj  Tp*irlriit  tieifr,ia 
oaae  tbe  arbitrator  refuse  to  re-delirer  tbem,  altheiitk, 
at  tba  tiBM  of  giving  tbepa  np,  be  bas  net  expsisdf 
reserved  bis  lien.  WhaUey  v.  HaUty,  8  Lav  J. 
K.B.  6. 

If  apolicitor  takes  a  proauasory  note  for  bisesiti 
payable  on  demand,  be  loses  bia  li^,  JZotemf. 
/#«ryf .  8  Law  J.  Chanc.  tS6. 

A  eolidtor,  wbo  reoei  ves  rente  in  a  caoaa,  wilb  th» 
antbority  of  the  Court,  will  be  ordered  te  pay  ikm 
over  to  die  receiver,  and  cannot  retain  ibsm  ea  tbi 
ground  of  Upa,  or  set  them  off  against  oosts  aP^ 
to  be  doe  to  bim  from  tbe  plaliitiff.  Wkkm  f* 
Taunumd,  1  Rues.  &  M.  361, 

Where  a  plaintiff  and  defendant  eonpraaiaedaa 
notion,  by  the  latter  giving  to  tbe  fomer  a  kill,  iv 
a  sum  amounting  to  liule  if  any  more  tban  tbe  coaifc 
tbe  Court,  on  die  motion  of  the  attorney,  odtfcd 
that  it  should  be  delivered  to  him.  Chat  be  migkt 
aatisfy  his  costs  thereout  Gould  v.  Dawt,  9  Uv 
J.  £xc  111,  s,  c.  t  C«  &  J.  415,  s.  a.  1  Tyrv.  380. 

A  rqle  waa  obtained  by  tbe  defendant's  sttorMy 
to  set  aaide  the  sf  rvica  w  the  writ  for  irpagniaritf , 
with  coats.  The  defondant  afterwaid^  bacaap 
bankrupt  :~Held,  that  tbe  plaintiff  might  set  off  bit 
debt  against.tbe  coets  of  tbat  rule ;  and  tbat  tbe  dc- 
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MiAiiAt^fl  9kMnihr  bod  no  \hit  \alpon  thcMe  imt$. 
IDtfikaU  V.  Geaiy,  9  Lft<r  J.  K.B.  9. 
'  Helc),  tbtt  tb«  attorney's  lien  $9  only  on  the  ba- 
hnee,  mljett  to  tlie  equitable  rrgbta  of  tiMfr  partiei 
nut  te,    lMn€  r,  Pearee,  tS  Price,  742, 

(H)  Costs. 
[See  Costs,  Taxation  op.] 

I  (a)  BUL 

At  atloniej  cannot  cfa«rt^e  f6r  woric  which  fs  AM- 
m  towardh  teoompfiiArin^^  the  object  his  client  has 
b  Vkvr,  ilthcMsgh  perfdrmed  trough  fnadTCitetice 
ir  iftiinrrienee,  and  not  with  the  ddsig^  of  iltfpoe- 
kgitt  iris  tiienl  Hitt  t.  Feathentenhavgh,  7  Bing. 
169.  s.e.  5M.fr  P.  Mi. 

Tbe'dattae  of  S  Jac.  1.  r.  7*  s.  I,  mniring  attor- 
m  to  deVtVer  a  bill  to  their  clients,  before  cbarginjg 
ksm  with  any  of  the  "  Ibes  or  charges"  in  the  ttct 
bsntioDed,  fa  confined  tobnsiiness  dmie  in  the  king's 
KNirts  of  record  at  Westminster.  Rtyml  ▼.  Smith, 
r  B.  &  Ad.  469,  s.  c.  2  M.  &  M.  85. 

An  attorney's  bill,  for  boiiness  in  a  banlrruptcy, 
ised  not  be,  delivered  one  month  before  action 
TOQght,  porsoant  to  the  statute  2  Geo.  2.  o.  23. 
i.  23.  Crowdtr  t.  DavUt,  S  Y.  &  J.  433 :  s.  P. 
imftfe,  HMkitUm  ▼•  Pitt,  9  Law  J.  C.P.  49,  a.  e.  7 
Nfeg.  tS2,  s.  c  4M.  &  P.  869. 

SembU-^Tbtit  a  bill  of  eostt  for  soKdtlng  a  bank- 
IjfK's  certificate,  u  snob  a  bill  as  reqoirss  to  be 
i^Md,  nnder  3  Jwe.  1 .  c.  7,  and  2  Geo.  2.  c.  23,  or 
t'feaA  imder  ^hte  lalfeer  act. 

The  ii|;BaturB  off  the  nsme  of  the  firm  of  attornf  e> 
(  iad  J,  wtthont  -the  christian  names,  to  a  bill  of 
»ts,1ssQ(ReieM. 

Atid  life  name  of  the  firm  may  be  so  used  for  ie- 
u^eryof  the  partnership  debts  after  the  dissolation 
>f ^e  ptrtnersbip.  Smith  atid  Jny  V.  Brniim,  9  Law 
f.  tn,  151,  s.  e.  1  C.  &  J.  542»  s.  c.  1  Tyrw.  486, 
'.e.5C.&P.94i. 

Attending  upon,  and  ooffeerCing  measure*  with 
HjMomey  of  tbo  opposing  creditor,  to  resist  the 
vebcrfe  of  an  Insokent,  is  not  sAcb  bnstness  as 
HO  Ninder  it  Snorabent  upon  an  attorney  to  deliver 
tit  MH  one  month  before  the  commencement  of  an 
letioD,  pursuant  to  the  statute  2  Geo*  2.  c.  23. 
?r»iw/#r  T.  Dame$,  3  Y.  &  J.  433. 
,  A  bill  for  agency  boeidess  done  by  one  attorney 
or  another,  is  not  within  3  Jac.  1.  c.  7.  s.  1 .  San- 
5»  n  Homfty,  2  M.  &  M.  33,  s.  c.  4  C.  &  P.  520. 
IVbterden] 

A',  an  attorney,  did  business  for  B,  another  at- 
oney,  in  a  cause  in  which  B  was  a  party  t  Held, 
bat  A  codtd  not  recover  the  smonnt  of  his  charges 
^(hout  proof  of  his  having  delivered  his  bill,  under 
^  fttatute  3  Jac  I.e.  7 :— Held,  al»o,  that  niider 
Qcb  circumstances  A  might  recover  a  sum  of  money 
nit  on  a  distinct  account,  but  not  for  disburs^neots 
Bade  in  the  cause.  Hemming  v.  Wilton,  4  C.  &  P. 
^18, 8.  c  1  M.  &  M.  529.  [Tenterden] 

Aa  attorney  may  recover  the  amount  of  his  bill 
D  an  action,  altliough 'the  copv  delivered  under  the 
»aiutes  2  Geo.  2.  c  23,  and  I's  Geo.  2.  c.  13,  con- 
lin  such  abbreviations  as  Declon.,  Instrons,,  Con« 
«•,  Afft,  Attg.,  &c.  Frowd  v.  Stillard,  4  C.  & 
*.  51. 

Where  any  one  item  in  an  attorney's  bill  is  tax- 
ble,  the  whole  bill  must  be  deHvered  a  month  pre- 


vkMTf  td  (k»  toMMcfimmi  Df  \mi  aetlM  thereon, 
pursuant  to  the  statute  9  Geo.  t.  c.  ^. «.  93 1  t^Ad 
cbargbs  ibr  attending  and  «dvisling  in  a  suit  ars  tax- 
abfe.  Smith  V.  Taylor,  9  Law  J.  C.P.  83,  s.  c.  7 
Bing.  259,  s.  c.  5  M.  &  P.  66. 

■  in  a  Suit  instituted  by  a  solioftor  for  j^ayitfent  of 
costs  doe  to  Mm  from  a  cKenti  it  afMsaiiid  by  the 
imsWer,  that  he  had  not  delivered  a  sigiMd  bill  con- 
formably to  the  act  of  parKamentt  h  bin  dnty  signod 
was  subsequently  delivered,  and  ibit  Ikct  Was  put 
in  issue  by  a  supptemental  bill ;  tembU,  the  ^defect  in 
the  title  of  the  plalntf^,  sa  it  stood  at  the  institution 
of  the  suit,  was  not  cured. 

•  But  held,  that  the  obj«eti6n,  not  having  b«en 
urged  at  the  original  hearing,  could  not  be  taken  at 
the  hearing  on  further  directions.  Pritchard  v.  Dra- 
ptT,  1  Ross.  &  M.  191,  s.  b.  1 1'am.  332. 

If  in  an  action  for  an  attomey'k  bill  it  appear 
that  the  plaintiff  in  bis  biN  ehar^eid  for  speoiflo  at* 
ttodances  on  particular  <dsys;  nd  ^besides  that, 
charges  a  further  sum  for  several  attendance*,  tbe 
Judge  at  the  trial  will  direct  the  jury  to  deduct  this 
latter  sum  from  the  amount  of  the  bilK  Howwon  v. 
EatU,  4  C;  &  P.  44w  [Tenterden] 

It  is  not  sufficient  evidence  of  deUrery  of  i  signed 
bill  at  the  defendant's  abode,  diat  a  figuid  bill  is 
delivered  at  a  particular  place  not  shewn  to  be  bis 
abode,  and  that  he  afterwards  gives  this  to  bis  pte- 
sent  attorney,  who  attends  the  taxation  of  costs. 

The  defendant's  having  signed  an  admission  of 
the  debt  to  enable  the  attorney  to  prove  it  under  a 
oommission  of  bankrupt  then  subsisting  against  him, 
is  no  addiissiott  of  the  deKviery  of  k  signed  bill,  and 
does  not  dispense  with  the  necessity  of  sdch  proof 
in  an  action  subsequently  brought  against  him  for 
the  same  claim. 

An  attorney  may  prove  his  bill  under  a  commis* 
sion  of  bankrupt,  without  delivering  a  signed  bill. 
Fickg  V.  Nokn,  1  M .  &  M.  303.  [Tenterden] 

(6.)  Remedy/or, 

To  etttitl*  an  attorney  to  proceed  with  a  cause 
for  the  purpose  of  obtaining  his  costs,  after  a  settle- 
ment between  the  parties,  he  must  shew  a  clear 
caae  of  collusion.  Nelton  v.  WiUan,  8  Law  J. 
C.  P.  226,  s.  c.  6  Bing.  568,  s.c  4  M.  &  P.  385 :  s.  r. 
Anon,  9  Law  J.  Exc.  6. 

Where  on  action  is  brought,  not  ior  a  dobt,  but 
for  unliquidated  damage,  the  defendant  has  a  right 
to  compromise  with  the  plaintiff,  notwithstanding 
an  express  notice  from  the  attorney  not  to  do  f6; 
and  unless  there  be  fraud  or  misrepresentation,  the 
Court  will  not  interfere  on  behalf  of  the  attorney. 
Ttivery  v.  Payne,  9  Law  J.  K.B.  91,  s.  c.  1  B.  & 
Ad.  660. 

Where,  in  answer  to  an  application  for  {Baymcmt 
of  a  debt,  the  debtor  applies  for  and  obtains  time, 
be  is  bound  to  pay  tho  reagonable  costs  of  the  credi- 
tor's attorney  ;  and  if  be  refuse  to  pay  them^  eewbU, 
that  the  attomer  may  sue  out  process  and  proceed, 
although  the  debt  has  been  received  by  the  creditor 
without  knowledge  of  the  circnmstanoes. 

At  all  evonts,  where,  in  such  a  case,  the  attorney, 
in  order  to  secure  the  payment  of  those  reasons ble 
expenses,  but  not  to  charge  the  defendant,  issues  a 
writ  before  payment,  the  Court  will -not  interfere 
to  aid  the  defendant  against  the  expenses  incurred 
afterwards,  if  he  refuse  to  pfcy  the  previous  reason- 
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able  axpeoMi,    M&rrtMon  ami  Otkun  r,  Swmmtn, 
9  lAw  J.  K.B.  ISpt.  c.  1  B.  &  Ad.  559. 

Where  a  lait  at  law  is  depending  for  the  reco- 
Terjr  of  a  som  of  monej ;  and,  before  judgment,  the 
plaintiff  in  the  action  authorixei  the  defendant  in 
the  action  to  pay  over  the  money  to  a  third  person, 
to  whom  the  plaintiff  is  indebted,  the  mere  consent . 
of  the  attorney  for  the  plaintiff  to  such  payment  is 
not  a  sufficient  consideration  to  support  a  promise  to 
him  to  pay  his  costs. 

» Whether  such  consent  would  be  a  sufficient  con- 
sideration, in  case  the  attorney  had  previously  given 
notice  to  the  defendant  in  the  action  not  to  pay. 
over  the  money  until  his  costs  were  paid — quiore, 
Taylor  v.  Waimm^  7  Law  J.  K.B.  174,  s.  c  4  M. 
&  R.  tb9. 

If  an  attorney  waive  his  privilege  and  sue  as  a 
oonunon  person,  he  is  liable  to  be  deprived  of  his 
costs  under  the  39  &  40  Geo.  S.  c  104-~<the  Lon- 
don Court  of  Requests  Act).  Bum  v.  Paancre,  9 
Law  J.  K.B.  51. 

(I)  Striking  off  the  Roll. 

After  an  attorney  has  been  admitted  more  than 
two  years,  it  is  too  late  to  make  an  application  to 
strike  him  off  the  rolls  on  the  ground  that  he  has 
not  bondfidt  served  under  articles  of  derkshi p.  J mo- 
nymmu,  9  Law  J.  K.B.  521 ;  s.  c  2  B.  &  Ad.  766. 


ATTORNEY  GENERAL. 

The  Attorney  General  cannot,  unless  he  is  a 
Serjeant,  be  heard  in  the  Court  of  Common  Pleas  in 
term  time.  Marekant  f ut  tarn  t.  Flight,  9  Law  J. 
C.P.  ««6. 


ATTORNMENT. 

[See   Landlord    and   Tenant,    and   Ccmith  ▼. 
Smrttl,  Dig.  Law  J.  50,  s.c  1  M.  &  R.  70S.] 


AUCTION  AND  AUCTIONEER. 

(A)  Relative  to  the  Sale. 

(B)  Auction  Duty. 

(C)  Liability  of  the  Aoctionber. 

[See  Principal  and  Agent,  and  Vendor  and 
Purchaser.] 


(A)  Relative  to  the  Sale. 

The  employment  of  a  puffer  at  a  sale  by  auction 
of  property  seized  under  an  extent,  by  an  agent  of 
the  Crown,  to  whom  a  bidding  is  reserved  by  the 
conditions  of  sale,  vitiates  the  sale. 

The  misconduct  of  the  purchaser  does  not  preclude 
him  from  objecting  to  the  employment  of  a  puffer  at 
a  sale  by  auction.  Rex  ▼.  Manh,  3  Y.  &  J.  S31. 

A  sale  by  auction  of  a  policy  of  assurance  on  the 
life  of  a  third  person,  cannot  be  invalidated  on  the 
ground  of  fraud,  because  the  particulars  of  sale  did 
not  mention  that  the  vendor  had  only  a  redeemable 
interest  in  the  life  of  the  party  insured,  although  that 
interest  is  afterwards  redeemed,  if  the  practice  of  the 


oAoaistopay  soeb  polieMS  widMstiaqaicisf 
the  conttnusDce  of  the  interest,  and  if  there  i 
miarepieseotation  or  improper  coocealmeat  of 
by  the  vendor.    Evidence  of  the  conne  of  the 
as  to  payment  in  such  cases  is  leceivahls.  Barter 
Morns,  X  M.  &  Bl  62.  [Tenteiden] 

(B)  Auction  Duty. 

A  trader  seised  in  fee  of  real  estates  first 
gages  tbem,  and  then  cooYeys  them  to  traMees  ia 
trust  to  pay  offincomhnnoeB,aad  fior other porposea 
He  then  becomes  bankrupt,  and  the  estates,  indad- 
ing  all  interests,  are  sold  by  aoction,  by  order  of  the 
assignees,  with  the  concorrence  of  the  trastaes,  it 
not  appearing  whether  the  mortgageea  were  at  si 
consulted  in  the  matter :  Held,  by  the  Hoaae  <f 
Lords  affirming  judgments  of  the  courts  of  Eac^ 
quer  and  Exchequer  Chamber  (9  Law  J.  Exehe%.  9t 
«  Y.  &  J.  124,  3  Y.  &  J.  126),  that  the  estates  m 
sold  were  estates  of  the  bankrupt,  and,  as  sach,  ex- 
empt from  payment  of  the  auction  du^  nader  ibt 
acts  of  19  Geo.  3.  c.  66.  s.  19,  and  6  Geo.  4.  &  9. 
s.  16.  JUcmty  General  y.  WiuaatUey,  2  D.  &  C 
A«  \j,  302* 

(C)  Liability  of  the  Auctionrbr. 

In  eeneral  an  auctioneer  is  not  liable  for  iatcnrt 
on  a  deposit  Thus,  a  deposit  upon  the  coatraBtloi 
sale  of  an  estate  was  paid  to  the  auctioneer.  Ttee 
being  difficulties  in  the  title,  the  sale  was  net  tarn- 
pletA  until  several  years  hsd  elapeed.  The  vaador, 
in  the  interim,  gave  notice  to  the  auctioneer  to  is- 
veat  the  money  in  government  seoiuities,siidoSaa^ 
to  indemnify  him  for  so  doing ;  but  he  did  not  obdii 
the  consent  of  the  purchaser  to  this  amuigeaeat. 

The  auctioneer  was  in  the  habitof  keeping  seas- 
siderable  sum  at  his  baakers',  to  answer  the  deasadt 
which  might  be  made  upon  him  for  depositL  Of 
the  remainder  of  these  deposits  he  made  a  profit;  bet 
it  did  not  appear  whether  he  made  a  profit  of  tba 
particular  sum,  all  trace  of  which  was  loit  ia  its 
mixture  with  the  bulk : — Held,  in  an  actioo  by  tbe 
vendor  against  the  auctioneer,  after  the  eale  bad. 
been  completed,  that  the  latter  was  not  ehsrgnlik 
with  interest.  Harington  ▼•  Hoggart,  9  Law  J.ILB. 
14,  8.  c.  1  B.  &  Ad.  577. 


AUDITA  QUERELA. 

Where  an  execution  is  levied  on  the  gosdi  eft 
defendant,  who,  since  the  accruing  of  thecsaseef 
action,  and  before  the  seizure,  has  obtained  hit  oir* 
tificate  under  a  conunission  of  bankrupt,  the  Cosrt 
will  set  aside  the  execution  upon  motion ;  sad  will 
not  leave  the  party  to  his  remedy  by  andiim  qmntld, 
Davis  T.  Shapley,  6  Law  J.  K.B.  357,  s.  e.  1  B.  & 
Ad.  64. 


BAIL. 

1.  OF  THE  AFFIDAVIT  TO  HOLD  TO  BAIL 

(A)  Form  and  Reqitisites  of. 

2.  BAIL  TO  THE  SHERIFF. 

(A)  Op  the  Bail-bond. 

(B)  Deposit  in  lieu  of. 


BAIL 
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S.  OF  COMMON  BAIL. 
4.  BAIL  ABOVE. 

(A)  Payment  op  Money  into  Coort  in 

LlEI)  OP. 

(B)  Who  may  not  be  Bail. 
<C)  Potting  in. 

(I))  Notice  OP. 

(E)  Justifying  and  Oppoeing. 

(F)  Liability  op. 

(G)  Proceedings  against. 

A.  RENDER   AND  ENTEEING    AN   EX- 

ONERETUR. 

tf.  DISCHARGE    OF    BAIL    BY    OTHER 
MEANS  THAN  RENDER. 

7.  IN  ERROR—tee  Error. 


1.  OF  THE  AFFIDAVIT  TO  HOLD  TO  BAIL. 
(A)  Form  and  Requisites  op. 

Att  afRdavit  by  one  of  two  trustees  negativing 
fiayaieiit  to  himself,  or,  *' as  he  believes,"  to  hisco* 
truA^^s  Held  inioAcieDt,  as  it  shtald  positively 
negative  payment  to  either  trustee.  Ford  and  auothir 
V, .— ,  9  Law  J.  C.P.  «5U. 
•  An  alBdfivit,  stating  that  the  defendant  was  in- 
debted to  the  plaintiffs  in  a  certain  sum  by  virtoe 
of  a  memorandom,  br  which  he  nndertoolc  to  be 
iMweT«ble  to  the  eraaitors  of  W.  M.  and  J.  M.,  en 
rM*  <the  creditors)  undtrtuking  not  to  issue  a  com* 
kiiaiott  or  sue  out  process  against  the  said  W.  M. 
and  J.  M.  on  or  before  a  given  day — was  held  insuf- 
fcisat,  it  not  being  averred  tliat  the  creditors  had 
knderiakeu  not  toissoe  a  commission  or  soe  ont  pro* 
cess  againat  W.  M.  and  J.  M.  within  the  limited 
time.  Elworthif  v.  MMnnier,  7  Law  J,  C.P.  SO,  ^.c. 
5  Biug.  je95,  8.  0.  S  M.  &  P.  48«. 

Where  an  affidavit  of  debt  arising  upon  a  contract 
IB  a  ibreign  coontry,  is  made  by  a  person  who  snei 
in  a  chnracter  analogous  to  that  of  assignee  of  a 
baaknipt  in  this  country,  the  affidavit  must  shew, 
that  by  the  laws  of  that  country  such  person  is 
aHowed  to  sue  in  his  own  name.  Tenon  v.  Afar«,  7 
Law  J.  K.B.  89,  s.  e.  8  B.  &  C.  698,  a.  o.  3  M.  ft 

An  affidavit  of  debt  that  the  defendant  was  in* 
debted  oo  a  balance  of  acoonnta,  held  insufficient ; 
altboogh  the  affidavit  went  on  to  shew  the  different 
details  on  the  plaintiff's  side  of  the  account,  which 
M  to  the  balance.  Ftijgsr  v.  DoUgol,  9  Jjkw  J.  K.B. 
tg4,8.c.2B.  &  Ad.  ftfl. 

Affidavit  of  debt,  sworn  by  a  person  who  did  not 
understand  the  English  language.  The  t'lirst  stated, 
that  the  deponent  waa  swoite  at  tlie  Bill  of  Middle- 
tsz  office  before  Mr.  Boddy (the  proper  offlcerthere), 
G.  D.  S.  having  been  first  sworn  duly  to  interpret 
the  oonteota  of  the  affidavit,  and  the  oath,  to  the 
deponent ;  that  the  affidavit  bad  been  read  over  and 
explained  to  the  deponent  in  the  French  language 
by  G.  D.  S.,  and  that  the  deponent  waa  sworn  upon 
his  interpretslion.^Objection,  that  the  jural  did 
ftot  Aaie  that  G.  IX  S.  swore- he  himself  understood 
the  French  language.     Affidavit  held  sufficient. 

Affidavit  of  debt  shewing  a  cause  of  sctioo  to  the 
plsiatiiia  asadmiaiatnitors.  Bailable  t>rocess  thereon, 
not  ^eneribing  the  plaittiflb  a*  adminisCrators  :— 
HeM,adffiianir. 

OraEST,  18f8— 18.S1. 


Affidavit  of  debt  alieidni  R  oittse  of  notion  to  the 
phuntilia  as  sdministrators.  Affidavit*  eontr^t  that 
search  had  been  made  at  the  Prerogative  Office  ia 
Doctora'  Commona,  and  no  letters  of  adminiatration 
appearvd  :  Held,  that  the  affidavit  of  debt  was  suf- 
fivieut ;  for  mm  r«m«<oi  that  the  right  of  sdnunintm* 
tion  was  clsimed  through  the  Prerogative  Office. 
Monari  v.  Le  Cemte  dn  Jovffroy,  9  Law  J.  K.B.  189. 

An  affidavit  to  hold  to  bail,  stating  the  defendant 
to  be  indebted  to  the  plaintiff  in  a  certain  sum,  "  for 
goods  sold  and  delivered  to  the  defendant,  and  at  liia 
teqaest"— not  alleging  that  they  were  sold  sod  de« 
livered  ky  (As  plaiutif^iB  insuffioient.  Snell  v. 
Andorton,  7  Lsw  J.  C.P.  954,  s.  c.  3  M.  &  P.  969. 

An  affidavit  to  hold  to  bail "  for  money  paid,  laid 
out,  and  expended,  and  lent  and  advanced  by  the 

Elaintiff  to  the  defendant,  and  at  his  request/'  is 
id,  for  not  distinctly  shewing  that  the  money  paid, 
laid  out,  and  expended,  wss  so  paid,  &c.  to  the  use 
of  the  defendant,  and  at  his  request.  Pin  v.  Now, 
?  Law  J.  K.B.  ISO :  s.  P.  Fneko  v.  PooU,  4  M.  & 
R.  448,  s.  c.  9  B.  &  C.  54a 

Affidavit  that  defendant  is  indebted  to  the  plain- 
tiff in  a  certain  sum  "  upon  the  balance  of  a  bill  of 
exchange  drawn  by  the  plaintiff  upon  and  accepted 
by  the  defendant,  on  a  certain  day  now  past"  : 
Held  sufficient* 

In  the  affidavit  to  hold  to  bell,  the  defendant  waa 
described  as  "T.  Froggatt  D."  his  real  name  being 
T.  Frognall  D.  In  the  declaration  be  waa  described 
as<*T.  Frognsll  D.,  sued  as  T.  Froggatt  D." :— 
Held,  that  this  cored  the  defect  Walmo»loy  v.  i)i6- 
dtn,  8  Law  J.  C.P.  109.  s.  e.  4  M  &  P.  10. 

In  sn  action  by  the  payee  or  indorsee  against  the 
drawer  of  a  bill  of  exchange,  the  affidavit  to  hold  to 
bail  must  allege  tbe  default  of  the  acceptor.  Buck- 
%north  V.  L«Wi  9  Law  J.CP.  69,  s.  c.7  Bing.  251| 
8.  0. 5  M4  &  p.  «S. 

Affidavit  to  hold  to  hail,  stating  that  the  defendant 
was  indebted  to  the  plaintiff  in  a  certain  sum  on  a 
bill  of  exchange  drawn  bvM.  J.  D.upon  and  accepted 
by  the  defendant,  and  indorsed  by  M.  J.  D.  to  the 
phuotiff — omitting  to  state  that  it  was  psyable  to 
the  order  of  tbe  drawer  : — Held  sufficient.  Br«tc 
V.  Hughot,  R  Law  J.  C.P.  39,  a.  c  6  Bing.  f  S9,  s;  c 
5  M.  &  P.  566. 


«.  BAIL  TO  THE  SHERIFF. 

« 

(A)  Of  the  Bail-bond. 
[See  4.  G.j 

Where — after  the  defendant  had  rendered,  and 
the  plaintiff  had  detlared  against  him  whilst  in  cus- 
tody,  and  demanded  a  plea,  the  plaintiff  took  an  as- 
iignment  of  the  bond,  on  the  ground  of  an  irregu- 
larity in  the  putting  in  the  bail : — The  Court  aet 
aside  the  proceedings  on  the  bail-bond.  Wilby  r* 
Austin,  9  Lsw  J.  C.P.  44. 

A  trial  is  not  lost,  unless  judgment  of  the  term  is 
lost  by  the  defendant's  delay  to  put  in  and  perfect 
bail  in  due  time.  Proceedings  on  R  bail-bond  were 
stayed  after  bail  pot  in  and  Justified,  on  the  usual 
terms,  without  the  bail-bond  standing  as  a  aecurity, 
where  the  writ  being  returnable  the  last  day  of  one 
term,  the  trial  might  have  beon  at  the  first  sittings 
•n  the  next*  had  bail  been^ut  in  in  due  time.  Bovan 
V.  Knight,  I  Tyrw.  4<0. 
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ihi  Mbadant  obtaioed  a  verdict  and  jndgAMt:-- 
Htid,  that  ht  was  not  antitled  to  bare  the  auau  ptid 
ia,  repaid,  without  prodnciag  certificates  fram  tba 
Qerfc  of  the  Jad|inents  and  the  ProthoaotMij,  that 
rat  had  beoi  etgoed,  and  the  money  paid  iaio 
and  the  rale  for  repayment  ia  only  a  rule  to 
laoee.   Sywmj,  Ram,  7  Law  J.  C.P.70,  a.c 
b  Bi^.  S69,  8.  c. «  M.  &  P.  4«6. 

Bail  above  not  perfected — rale  niu  obtained  kjr 
iha  plaintiff  to  have  the  money  paid  over  to  him ; 
belbee  ahewing  cauae.  the  defendant  readen;  ea 
ihi  wing  canie,  no  affidavit  of  Baerita :  Held,  tkat 
the  piaiatiff  was  entitled  to  the  money.  Nnpiwa  v. 
Haigmm,  f  B.  &  Ad.  4««,  a.  c.  9  Law  J.  K.B.SS7. 

(B)  Who  may  mot  be  Bail. 

km  Irish  freeholder  is  not  competent  to  jnstify  at 
haiL    Afum,  8  Law  J.  K.B.  187. 

A  beaeficial  leaaeholder  for  tweatj-one  ywn,  it- 
jccfcd  as  bail,  and  time  not  allowed  to  add  and  j«- 
tifv  another. 

In  fotore,  no  persona  but  freeholdera  and  hooas- 
keepera  will  be  allowed  to  justify  as  bail  in  any  of 
the  courts.  Colnn'i  hail,  8  Law  J.  ILB.  9 :  s.  P. 
Amam,  8  Law  J.  C  J*.  2. 

If  it  appear  from  the  affidavit  to  oppose  the  jorti- 
ficatioa  of  bail,  that  the  person  offering  himself  6r 
that  purpose,  has  eeaaed  to  be  actnallj  a  hsaaa- 
kceper,  although  be  occupied  a  house  when  he 
aigaedtbe  bail-piece,  and  ia  about  looccupjaaeihar, 
ha  ia  not  admissible.  WtaU  v.  Wild,  IS  Price,  770. 

Bail  who  atated  that  be  had  been  in  the  hshit  of 
heeoBiag  bail  at  (he  request  of  the  defendant's  ai- 
toraiea,  who  he  felt  were  bound  in  honour  to  maka 
good  anj  leas  be  might  sustain,  altfaoogb  they  bal 
not  actoallj  indemnified  him,  not  allowed  tojustifr. 
Jdbr*i  hat<.  8  Uw  J.  K.B.  1 1. 

A  bail  bj  affidavit  rejected,  on  affidavit  that  ha 
had  diahonouied  a  note  overdue ;  no  reason  hsia; 
stated  on  hia  behalf  for  so  doing.  Crew  v.  Tffffiaif. 
1  Tyrw.  631. 

(C)  Potting  im. 

Where  a  plaintiff  rales  the  sheriff  to  hiing  ia  tba 
body  in  ibis  coart.  as  well  as  in  the  Court  of  King's 
Bench  and  Common  Pleas,  the  time  for  the  hsil  n 
the  sheriff  to  put  ia  and  perfect  bsil  above  if  mm 
concurrent  and  co-ezteosive  with  such  body  rale. 
Ladd  V.  Wilsoa,  9  Law  J.  Exc.  5,  a.  c.  1  C.  &  J.  S81, 
s.  c.  1  Tyrw.  18. 

'fbe  bail  to  the  aheriff  cannot  put  in  bail  to  the 
action  before  the  retura  of  the  process,  without  ths 
oonseut  of  the  defendant.  Bin  v.  RaUrti,  i  If.  & 
M.  177.  [Teoteiden] 

Defendsnt,  arrested  by  the  nsme  of  Hatbcway, 
puts  in  bail  by  his  right  nsme  Hathwaj,  widMut 
Identifying  himself  as  the  person  sued :  field,  tbst 
the  plaintiff  may  treat  the  bail  as  a  nullity,  aaitika 
an  assignment  of  the  bail  bond.  Kuox  v.  Haiktma§t 
9  Law  J.  C.P.  ««5. 

(D)  Notice  OP. 

Requisitei  of  notice  of  bail,  whera  bail  to  ahsriff 
justify  as  bail  above.     Anon.  1  Tyrw.  378. 

Where  bail  had  taken  a  booas  three  moaihs  befors 
he  came  up  to  justify,  into  which  he  had  pot  fonai- 
ture,  but  bad  slept  there  only  two  nights,  oontittaiBg, 
with  bis  wife  and  family,  to  reaide  at -another  pisos: 


BAIL. 
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Held,  that  it  waa  a  miadetcription  to  describe  him 
aa  reaidiog  at  the  hooae  he  had  ao  taken.  Barton'i 
tefl  hy  haben$  eitrput,  8  Law  J.  K.B.  9. 

Time  allowed  to  serve  a  freah  aotiee  of  jtt8ti6ca« 
tioo,  and  to  justify  bail,  upon  ao  affidavit  that  the 
former  notice  was  senred  at  aix  o'clock  in  the  even- 
ing, owing  to  the  inadvertence  of  the  plaintiff's  at- 
torney, and  his  suppoaitioo,  that  the  service  would 
be  good  if  made  during  any  part  of  the  day.  NuQu'i 
baiT,B  Law  J.  K.B.  187. 

(E)  Jdstifyino  and  Oppobino. 

[Bail  may  justify  before  a  Judge  at  chambers,  in 
term  or  out,*  1  Will.  4u  c  70.  s.  12,  8  I<aw  J.  Abridg. 
of  Statotes,  15S.] 

By  nding  the  sheriff  to  bring  in  the  body  before 
the  time  for  justifying  bail  has  expired,  the  plaintiff 
doea  not  enlarge  the  time  for  justifying  bail  until 
the  ezpitntion  of  the  body  rule,  if  at  the  ])eriod  when, 
independently  of  the  body  rule,  the  time  for  juatifi- 
cation  aspires,  he  take  an  assignment  of  the  bail 
bond,  for  by  so  doing  be  waives  the  body  role — 
(Bolland,  B.,  disaeotieote.) 

If  the  defendant  do  not  juatify  his  bail  in  due 
time,  and  comperuH  ad  diem  la  pleaded  to  a  declara- 
tion on  the  bail  bond,  the  Court  will  order  the  ap« 
pearanea  of  the  defendsnt  to  be  recorded  as  of  the 
dsy  on  which  the  bail  justified.  Ladd  v.  Amaboldi, 
1  C.  &  J.  97. 

Bail  who  live  within  ten  miles  of  the  city  of  Lon- 
don <»*  Westminster,  must  justify  in  person,  and  not 
by  affidavit.     Anon.  1  C.  oc  J.  516. 

Where  one  of  the  bail  has  been  intimidated  by 
the  plaintiff's  attorney  stating  to  him,  that,  if  he  waa 
Dot  prepared  to  pay  the  debt  and  coats,  ao  execution 
might  be  put  into  bis  house  at  a  moment's  warning, 
time  will  be  allowed  to  add  and  juatify  another. 
Anon.  8  Law  J.  K.B.  186. 

Upon  an  affidavit  awearing  to  the  fact  of  intimi- 
dation pf  bail,  and  a  belief  that  he  does  not  appear 
on  that  account,  it  is  not  usual  to  permit  afBdavita 
in  answer  to  be  filed,  and  to  grant  time  only  on  con- 
dition that  the  statements  made  by  the  defendant  be 
not  aatisfactorily  answered.  PhiUippi*t  bail,  8  Law 
J.  K.B.  188. 

Further  time  allowed  to  the  plaintiff  to  inquire 
concerning  bail,  where  the  bail  had  told  the  plain- 
tiff's attorney  on  the  preceding  day,  that  his  name 
had  been  osed  without  his  consent,  and  that  he  knew 
nothing  of  the  matter.  Lloyd^t  bail,  8  Law  J.  K.B. 
187. 

An  affidavit  stating  as  a  ground  for  the  non- 
attendance  of  bail  to  justify,  that  he  came  to  the  de- 
fendant's attorney's  office,  and  said  he  could  not 
attend  on  the  day  named  in  the  notice  of  justifica- 
tion, ia  defective ;  it  ought  to  state  either  the  actual 
reason,  or  that  which  he  alleged,  for  his  inability  to 
attend.    A«im.  8  Law  J.  K.B.  187. 

An  affidavit  of  merita  is  not  necesaary  to  obtain 
time  to  add  and  justify  another  bail,  where  one  is 
rejected  in  consequence  of  having  tsken  the  benefit 
of  the  Inaolvent  Debtora  Act.  It  ia  enough  that  the 
defendant  and  his  attorney  swear  that  they  were  not 
aware  of  that  fact.  Naybr^t  bail,  8  Law  J.  K.B.  188. 

The  affidavit  by  bail  in  the  country  of  competency 
to  juatify,  ahould  state  them  to  he  worth  double  th^ 
Bom  sworn  to,  over  and  above  all  their  debts  gene- 


If  it  have  the  worda  '*  jastdebu,"  it  will  be  con- 
aidered  sufficient. 

But  time  will  be  given  in  such  a  case  to  frame 
another  affidavit.  Senior  v.  Speight,  in  r$  bail,  IS 
Price,  S9S. 

Where  persona  are  bail  in  several  actions,  and 
justify  by  affidavit,  they  must  awear  in  esch  action, 
that  they  are  worth  the  sum  required  afVer  payment 
of  their  debts,  and  beyond  what  will  satiafy  their 
other  engagementa.  kemhaw  v.  Woolrich,  9  Law 
J.  Kxc.  «4,  a.  0.  1  C.  &  J.  150. 

In  a  case  of  bail  by  affidavita,  their  sufficiency 
was  denied  by  counter-affidavits,  which  the  Court 
gave  the  defendant  a  week 'a  time  to  answer: 
Held,  that  the  defendant  waa  not  at  liberty  to  aban- 
don the  original  and  pot  in  freah  bail.  Coekbum  v. 
Lifter.  8  Law  J.  C.P.  t9^,  s.  c.  6  Bing.  7St. 

After  one  successful  opposition  of  bsil,  5/.  must  he 
deposited  with  the  Master,  to  cover  tlie  costa,  before 
the  bail  can  juatify.  Smith  v.  Cooper* t  auigneei,  1 
C.  &  J.  460,  s.  c.  1  Tyrw.  S78. 

The  costs  incurred  in  consequence  of  statementa 
made  in  affidavits  in  opposition  to  the  justification 
of  bail  by  affidavit,  which  are  positively  contradict- 
ed, will  not  be  allowed.     Anon.  8  Law  J.  K.B.  11* 

(F)  Liability  of. 

Bail  are  liable  on  their  recognizance  for  the  real* 
due  left  unsatisfied  after  the  plaintiff  haa  proceeded 
againat  the  gooda  of  the  principal  by  Jieri  faeiai, 
StevetiMon  v.  Roche,  7  Law  J.  K.B.  S04,  a.  c.  9  B.  & 
C.707,  a.  c.  4M.  &  R.  561. 

Where  a  defendant  who  has  perfected  bail  ia 
elected  a  member  of  parliament — Semble,  that,  hia 
liability  to  arrest  being  only  suspended  while  he  is 
in  parliament,  his  bail  would  be  liable,  if  he  loat  hia 
privilege  before  they  were  called  upon  to  surrender 
him. 

But  if  they  apply  to  the  Court  upon  motion  while 
he  ia  privilegea,  they  are  entitled  to  have  an  eaone- 
retur  entered  on  the  bail-piece.  PhiWp$  v.  Wellet- 
Uy,  9  Law  J.  K.B.  6. 

(G)  Proceedings  against. 

A  ca.  sa.  lodged  with  the  sheriff  for  a  return  of 
noil  est  inventui  with  a  view  to  proceedings  againat 
the  bail,  must  remain  in  the  aheriff'a  office  fourolear 
days  before  the  return,  ezduaive  of  any  dici  uon 
(such  aa  Aaceusion  Day,)  as  well  aa  of  any  inter-  i 
vening  Sunday.  Stewart  v.  Beat  tie,  7  Law  J.  K.B. 
S37. 

Holv  Thuraday  interveniog  ia  not  reckoned  aa 
one  of'^the  four  daya  for  the  writ  to  lie  in  the  office, 
to  charge  the  bail.  Seott  v.  Larkin$,  9  Law  J.  C.P. 
34,  8.  c.  7  Bing.  108,  a.  c  4  M.  &  P.  748. 

Where  a  cognovit  had  been  given  by  the  princi- 
pal with  the  consent  of  the  bail,  and,  default  being 
made,  judgment  signed,  a  ictrs /ecrasiasued  and  re- 
turned non  ett  inventut,  and,  without  any  notice  to 
the  bail,  two  write  of  fctrs  faeiat  against  them  re- 
turned nihil t  and  judgment  aigned  thereon  :— 
The  Court  ordered  the  proceedinga  to  be  aet  aside, 
holding  that  the  bail  should  have  bad  notice  of  their 
principal's  default.  CharUton  v.  Morrii,  8  Law  J. 
C.P.  139,  a.  c.  6  Bing.  4«7,  s.  c.  4  M.  &  P.  114. 

If  a  plaintiff  ane  out  a  joint  scire  faeioM  againat 
bail,  upon  their  joint  and  several  recognisance,  he 
cannot  proceed  to  declare  separately  against  one. 
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BAIL— BAILMENT— BANKER. 


Smimthmry  r.  PriugU,  8  Law  J.  K.B.  517,  a.  o.  10 
B.  &  C.  7.M. 


5.  RENDER  AND  ENTERING  AN  EXO- 

NERETUR. 

[See  4.  (F.)»  and  1  Will.  4.  c  70.  aa.  tl,  fS,  8  Law 
J.  Abridg.  of  Statutes,  160.] 

Where,  after  the  joatiiication.  the  allowanee  of 
bail  IB  let  aside,  on  the  ground  of  perjury,  the  ori- 
ginal bail  are  competent  to  render  the  principal. 
Res  v.  th§  Sktriffrf  MuidUtex,  in  Legan  r.  Louet,  8 
Law  J.  C.P.6,  a.c.6  Bing.t57,  s.  c.  9  M.dc  P.594. 

The  defendant  having  become  bankrupt  aince  the 
eommencement  of  the  action,  the  Court  enlarged  the 
time  for  his  bail  to  render  him,  until  a  fortnight 
afker  hia  6nal  examination.  Stetid  ▼.  Ytiies,  7  I^w 
J.  C.P.  SSS,  a.  e.  3  M.  &  P.  tff. 

Where  the  defendant  became  bankrupt,  and  ob- 
tained hia  certificate  before  judgment,  but  had  neg- 
lected to  plead  puis  darrein  conttnuance^  the  Court 
refuaed  to  enter  an  exoneretMr  on  the  bail- piece,  it 
appearing  thit  the  bail  were  in  a  condition  to  render 
thfir  principal.  Humpkreyt  v.  Knight,  8  Law  J. 
C.P.  «tf0,  a.  c.  6  Bing.  669,  a.  o.  4  M.  &  P.  S70. 

The  defendant's  bail  having  been  rejected,  and  an 
attachment  having  gone  against  the  sheriff  for  not 
bringing  in  the  body,  he  put  in  other  bail,  and  ren* 
dered  the  defendant,  the  original  bail-piece  atill  re- 
maining on  the  file :  Held,  regular.  Hamiiton  ▼. 
Johm,  8  Law  J.  C.P.  t75,  s.  c.  6  Bing.  6^8,  a.  c.  4 
M.&P.454. 


6.  DISCHARGE  OF  BAIL  BY  OTHER 
MEANS  THAN  RENDER. 

Where  the  principal  has  been  convicted  of  felony, 
his  bail  in  a  civil  auit  are  diaehsrged.  Therefore, 
where  a  principal  had  been  convicted,  subject  to  the 
o(Mnion  of  the  twelve  Judges  on  a  point  reserved, 
the  Court  allowed  the  time  for  the  bail  to  render  him 
to  be  enlarged  until  the  point  waa  disposed  of. 
J^ftce  V.  Pro« — Forreiter  V.  Pratt,  8  Law  J.  C.P. 
1 1  ti  s.  c.  6  Bing.  377,  a.  r.  4  M.  &  P.  55. 

After  bail 'bond  given,  an  arrangement  waa  made 
between  the  plaintiff  and  defendanta,  without  the 
privity  of  the  bail,  for  a  composition  between  defen- 
danta and  their  creditors,  sod  for  discontinuance  or 
stsy  of  proceedings  on  payment  of  co^ts.  The  affi> 
davits  being  contradictory,  whether  a  discontinuance 
or  only  a  temporsry  stay  of  proceedinga  waa  meant, 
but  the  coata  having  been  demanded  and  paid  ; — 
the  Court  held  it  imported  a  discontinuance,  and 
that  the  bail  were  diacbarged.  Mitrray  v.  Jaekum, 
9  Law  J.  £xo.  144. 


BAILMENT. 

A  bailee  can  claim  no  higher  title  to  the  poaaeasioB 
of  goods  than  oould  hia  bailor :  nor  can  he  claim,  aa 
against  the  right  owner  of  the  goods,  to  hold  them 
until  lie  receives  iastructions  from  his  bailor,  or  an 
indemnity  from  the  right  owner.  Witton  v.  Andtr- 
lou,  9  Law  J.  K.B.  48,  a.  c.  1  B.  &  Ad.  450. 


BANKER. 

[See  Partners,  and  PewAertam  v.  Odb,  4  Roa.  1^ 

Dig.  Uw  J.  73.] 

There  is  an  implied  contract  between  a  kmkernj 
each  of  his  cnstomers,  that  the  foiVMr  will  pay  tht 
cheques  of  the  latter  upon  preaentment,  inotiiM 
the  money  be  paid  into  his  offios  in  sodi  tiaeti 
that  bta  clerka  may  reaaooably  be  reqairsi  to  kaoir 
the  fact. 

Accordinj(ly,  where  money  was  piid  n  t  fcv 
minutes  before  eleven  o'clock ;  and,  ten  maatM 
before  three,  a  cheque  was  preeented,  sad  vu  »> 
fused  payment  for  want  or  sufficient  asNti,  (tte 
clerk  who  refused  not  being  awars  of  tbs  ptjMSt 
that  morning)  s—Held,  that  the  cnMamsr  wii  esd* 
tied  to  maintain  an  action  against  the  bsnkcr,  mi 
to  have  a  verdict  for  nominal  damages;  ahkoaskhi 
did  not  prove  that  the  refuaal  had  caassd  biBisf 
actual  damage.  Marzetti  v.  WiUiamt  9  Lav  J. 
K.B.  42,  s.  c.  1  B.  &  Ad.  415. 

Where  a  mortgage  is  given  to  aecure  tbs  Mnei 
due  from  a  customer  to  bis  banker,  tbs  Imi  >i 
charged  with  aoch  componnd  totsrest,  aa,  aecodiaf 
to  their  coorae  of  dealing,  enters  into  tha  coftpoa- 
tion  of  that  balance. 

In  accounts  between  a  cnatomer  and  a  Imhr, 
quarterly  or  half-yearly  receipta  maj  ba  nia 
Ruffijrd  V.  Bithap'-BiMhop  v.  Rvfford,  7  Lav  J. 
Clianc.  106,  s.  c.  5  Ruag.  346. 

A  person  who,  bond  fide,  takes  ia  payiaaat  ■ 
otherwise  deals  with  a  banker'a  cheque,  after  dii 
day  on  which  it  ia  dated,  is  not  thembf  bossd  (hf 
analogy  to  bills  of  exchange,)  to  rest  apoa  tbtdlh 
of  the  person  from  whom  hia  took  it. 

The  question  in  such  a  ease  is,  whether  the  p*> 
son  has  scted  bond  fide,  and  with  dne  csa(ioa.i8 
taking  the  cheque  ;  and  the  date  is  a  drMWtaM 
for  the  consideration  of  the  jury  upon  that  qatriioa 
AolfrirAiM  v.  Carney,  7  Law  J.  K.B.  f70,  a  c  9  & 
«c  C.  388. 

A  bill  (with  a  forged  aeeeptanee)  was  piaaattd 
in  the  ordinary  courae  by  the  bond  fide  faolden  totbi 
bankers  of  the  auppoaed  acceptor.  They,  asdtrthi 
belief  that  the  acceptance  was  genuine,  pai^  theMI. 
The  forgery  was  discovered  on  the  foOowiBg  ^Jt 
and  notice  given  to  the  partiea  who  had  reoaifidthe 
money,  and  to  the  ether  parties.  Inaaactiflabf 
the  bankera  to  recover  back,  from  the  penoai  vbi 
received  the  money,  the  amount  tfana  paid :  B^ 
that  the  discovery  and  notice  being  on  tbs  foUavif 
day,  were  cerUinly  too  late.  SmbU,  tbal  if  tlf 
discovery  and  notice  had  been  on  the  niM  daj,  i| 
would  have  been  in  time.  Coefa  v.  Metterm»,9 
Uw  J.  K.H.  77,  a.  c.  10  B.  It  C.  901 ,  a.  c.  4  M. « 
R.676. 

A  banker  in  London,  eormpeading  with  a  baanr 

abroad,  baa  the  aame  right,  with  respect  to  ^vgv* 
bills  of  his  correspoadent  beooraing  das  wbilaiB  an 
hands,  as  an  English  banker  haa  with  respect  to  w 
customer  in  England ;  and,  therrfere,  if  neb  i  ml 
be  dishonoured,  he  may  send  it,  whsa  i**"™''*^ 
his  correspondent  abroad;  bat  temkle,  tbat  if  tM 
foreign  correspondent  be  afterwards  mUad^^ 
poasession  of  the  bill,  he  ooght  not  to  sand  it  agsn 
to  the  London  banker,  botahoold  hiasslf  gi«tB0^ 
of  dishonour  to  the  party  who  indorsed  it  to  bm- 
Daly  ^  enr.  r.  SUtter,  4  C.  &  P.  JOO.  [TsBteidfS. 
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C  dnws  a  cheque  on  his  banker,  payable  to  A 
and  B,  a8ci|nee8  of  C,  or  bearer,  and  writes  the 
nana  of  their  banker  across  it  B,  who  has  another 
piTate  account  with  the  banker,  pays  the  cheque 
in  to  thtt  aceoant:->Held,  that  the  bankers  aro  jus- 
tified in  applying  it  to  that  account ;  the  drawer's 
writing  the  name  of  the  bankers  of  the  payee  of  the 
cheque  across  it,  not  being,  according  to  the  custom 
of  trade,  information  to  the  bankers  that  the  money 
is  that  of  the  payee.  SembU,  the  custom  of  writing 
the  name  of  a  banker  across  a  cheque,  is  only  for  the 
purpose  of  securing  that  the  payment  shall  be  made 
to  seme  banker,  not  to  the  banker  originally  named, 
tar  the  holder  may  substitute  another  for  him ;  and 
this  eren  when  the  name  of  the  particular  banker  is 
originally  vrritten,  not  by  hintiself;  but  by  the  drawer. 
Stmsart  t.  Lte,  2  M.&  M.  158.  [Tenterden] 


BANK  NOTR 

A  Bank  of  England  note,  which  had  been  felo- 
uoasly  stolen  in  England  in  February  1896,  was 
ranitted,  in  May  1827,  by  a  foreign  merchant  to 
ills  correspondent  in  this  country,  to  whom  he  was 
indebted  in  a  sum  exceeding  the  amount  of  the  note. 
The  latter  demanded  payment ;  the  Bank  refused  to 
pay,  on  the  ground  that  the  note  had  been  stolen. 
At  the  time  when  the  correspoudent  was  informed 
of  this,  he  had  not  made  the  foreign  merchant  any 
advance  on  the  credit  of  the  note : — Held,  first,  that 
in  trover  for  the  note,  the  correspondeut  must  be 
considered  the  agent  of  the  foreign  merchant,  and 
that  he  could,  therefore,  recover  upon  his  title  only ; 
secondly,  that  in  such  action,  it  having  been  proved 
that  the  note  had  been  stolen,  it  was  incumbent  on 
the  plain  tiff  to  shew  that  the  foreign  merchant  had 
given  full  value  for  it.  De  la  ChaumtU$  v,  the  Bank 
cfEnghmd,  7  Law  J.  K.B.  179,  s.  c.  9  B.  &  C.  «08. 

A  Bank  of  England  note  is,  by  the  statute  S  &  4 
Ann.  c.  9.  s.  1,  transferrable  abroad,  so  as  to  give 
the  person  who  receives  it  abroad  bondfidt  and  for 
▼nine,  a  right  of  action  in  Eugland.  Dt  la  Chau- 
mntM  T.  the  Bank  of  England,  9  Law  J.  K.B.  259, 
s.  c.  t  B.  &  Ad.  385. 


BANKRUPT. 
[See  lUt  Will.  4.  c.  56.^ 
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(Q)  Of  a  Supersedeas. 

(a)  In  general. 

r6)  Causes  for. 

fc)  Practice  upon  petitions  to  supersede. 

[d)  Effect  of. 
(K)  Suits  in  Equity. 
(S)  Actions  at  Law. 
(T)  Pleading. 
(U)  Evidence. 

(a)  In  generaL 

{bS  Notice  to  dispute. 

(jc)  Of  the  de^t,  trading,  and  act  of  bank- 
ruptoy, 

(d)  Admissibility  of  proceedings  under  the 
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(W)  PftiencB  Of  VBB  CoviT  on  PcrinoNi 

m  Bankeupict. 
(X)  Cosn. 

(Y)  Op  THE  Solicitor. 
(Z)  Op  the  JoRisDionoif  oi  the  Great 

Seal. 


(A)  Persohs  liable  to  beoome  Bankrupt. 

Sharebolden  of  t  flteam-packet  are  not  tndert. 
Ex  fmru  Wuwould  mid  antiktr,  im  re  Witwould,  1 
Bfoiitt63L 

Bujing  stinding  eropi  of  fpnm,  cotting  them 
down,  ind  making  them  into  hay,  it  mtnding  within 
the  bnnknipt  Uwt.  BUnkamY.  Urakmn,  Pea.  A.C.3. 

The  making  of  bricks  for  aale,  from  day  taken 
from  a  man'a  own  land,  doea  not  render  him  liable 
to  the  bankrapt  lawa,  aa  a  trader,  althongh  he  bought 
the  land  for  the  porpoee  of  making  bricKi. 

Nor  will  it  be  a  trading,  if  tuch  peraon  bay  chalk 
for  the  pnrpoee  of  homing  with  the  day,  to  improTe 
the  biicks,  and  afterwards  aell  a  portion  of  the  chalk, 
when  eonrerted  into  hme.  Htan$  T.  Rogen,  9  B. 
ft  C.  577.  a.  o.  4  M.  &  P.  486. 

Where  a  party,  having  manufactared  goods  for 
aale,  diacontinoee  the  sale  almost  entirely,  and  una 
all  his  produce  himself,  but  occasionally  allows  par- 
ties applying  to  have  small  quantities  on  psyment, 
it  isa  queation  for  the  jury,  whether  theie  sales  are 
with  the  intention  of  continuing  the  trade,  or  for  the 
accommodation  of  the  applicants ;  and  in  the  latter 
caae  he  ceases  to  be  s  trader.  Paul  r,  Dowling,  2 
M.  &  M.  263,  B.  c.  3  C.  &  P.  500.  [Tenterden] 

A  serirener  is  a  person  intrusted  with  the  money 
ofhiaemptoyer,  ana  who  finds  a  borrower.  ExT^rte 
B^tht  in  n  BtirwMn,  1  Mont  62. 

The  aecond  aection  of  the  6  Geo.  4.  c.  16.  enacts, 
that  **  all  bankers,  brokers,  and  persons  using  the 
trade  or  profession  of  a  scri?ener,  receiving  other 
Bsen'a  asoniee  or  estates  into  their  trust  or  custody, 
shall  be  deemed  tradeis  liable  to  become  bankrupts*' : 
Held,  thst  a  ahtp-broker  is  a  broker  within  the 
meaning  of  the  statute,  and  that  the  words,  *'  recei?- 
iog  oth^r  men's  montee  or  eststes  into  their  trust 
or  custody,"  spply  to  bankers  and  brokers  ss  well  as 
to  scrirenera.  P^tt  v.  7\trti«r,  8  Law  J.  CJP.  282, 
a.  e.  6  Biag.  70t,  s.  c.  4  M.  &  P.  551. 

A  oommission  of  bankrupt  under  6  Geo.  4.  c.  16, 
cannot  be  aupported  by  evidence  of  a  trading,  or  of 
an  act  of  bankruptcy,  before  that  aet  came  into  ope- 
ration* !>urt$ti  T.  kuisont  7  Law  J.  K.B.  335,  s.  c. 
9  B,  ft  C,  750,  s.  c.  4  M.  ft  R.  586.  Hnewn  v. 
ii«im<,  9  B.  ft  C.  754,  s.  c  4  M.  ft  R.  585. 

On  this  ground  a  commission  aupeneded.  Ju  r$ 
mm,  1  M.  ft  M'Ar.  287. 

'    (B)  Acts  op  Bankrdptoy. 

( •)  l>#/)«rtMr«  frmn    dwelltAg-kouse,   and  otJiirtoiit 

abmntitig  himtelf, 

A  departure  from  the  dwelling-house  in  the  ordi- 
nary course  of  business,  but  with  a  raeoltttion  not  to 
return,  unless  the  trader  received  a  certain  favour- 
able communication  from  a  creditor. 

The  favourable  communication  arrived  :  and  the 
Msder  returned  to  his  house  in  the  ordinary  coarse 
of  hi*  business  :— Held, that  this  was  not  a  depar- 
uae  with  iuteut  to  delay  oreditors»  so  aa  to  constitute 


BnadofbaBknqtar*    Fuktr  t.  Bgrnkn;  8  Ub  J. 
iLB.  307,  B.  cs.  10  B.  ft  C.  705. 

To  eonstitats  anactof  bankniplsy  by  the&rttf 
the  trader  abseoting  himself  witk  inteBtgoMaiylB 
delsy  his  onditorB,  it  BiiBt  be  ahewn  thatheaksHiU 
ed  hiauelf  from  the  place  ia  whick  his  enditoBit 
•the  ordinary  eonxse  of  twimneBs  might  i  ManaiHy  sb- 
pect  to  find  him.  BsnMseeni  t.  Fersftnifar,  •  Ln 
J.  K.B.  803^  a.  e.  10  B.  ft  C.  559. 

(Jb)  Beginning  to  hetp  Jkeujt. 

'  Although  an  aetoal  denial  to  b  craditBr  is  aota^ 
ceassry  in  order  to  BStnbliBb  tbia  aet  ef  baakraplef, 
a  mere  order  to  dany,  is  BotaiiflieieBt  to  eBtshKakiti 
there  must  be  an  aetul  denial,  or  boom 
eonnezion  with  the  order  to  denyt  whick  wSI 
the  trader  had  begun  to  keep  houoe.  Thi 
to  deny  to  a  aheriff 'a  officer  who  was  ezpectsd  wA 
a  warrant  to  arreet,  bat  nothing  wbatevsr  doae 
upon  that  order  by  any  one  ;  held  insnftdmt 
Fitherr.  Bouehsr,  8  Law  J.  K.B.  S07,  s.c.  lO&k 
C.  705. 

If  a  trader  in  his  own  boBBB  heacB  UBaaif  d«l 
to  a  creditor,  and  doea  not  oome  forwanl,  cli^  if 
done  with  intent  to  delay  oredilotB,  ia  aa  attrf 
hankniptcy,  though  he  haa  gtrea  no  dindtiooe  Iski 
denied,  ^eiit^  neeignm  ef  BuiUek,  m  htnlbwftt  v. 
Moon andethen,  1  M. ft  SI  458.  [Tindel] 

The  fact  of  B  banker  causing  the  doon  bi 
dowg  of  the  bank  to  be  doaed,  in  BvidenSB 
the  jnry  may  infor  b  '*  beginatng  ta  keep 
within  the  6  Geo.  4.  e«16.  a.  S,BlttM>B^tfaBtbem« 
his  plaoe  of  reaidence.  Cuaiaua^  t.  Ssaxl^,  t  Uv 
J.C.P.  103,  S.C.  6BiBg.S63,a.e.4M.ftP.3i 

(c)  FraudiilsBt  CsBBsyoaeB  er  Trae^ftwm 

A  bUl  of  ezcfaange  is  within  the  neaBinB  sf  *i 

6  Geo.  4.  o.  16.  a.  3,  which  asafcaa  dss 

gift,  delivery,  or  ti«nafor  by  a  tnder,  ef  amy 
*'  goods  or  ehnttdt"  an  act  of  bankrapccy.  Cia 
V.  Bailjft  8  Law  J.  C.P.  103,  a.  a  6  Bug.  363^  a.  c 
4M.ftP.  36. 

An  ante-nuptial  aettlemeDt  may  be  an  act  «f  bsBb* 
iiiptcy.    Ex  pofU  Maifor,  t  Mont.  t9t. 

If  a  trader  buy  gooda,  and  aeH  theia  on  the  sbm 
day  at  more  than  thirty  per  cent,  leaa  than  he  boa^ 
them  for,  this  may  be  an  aet  of  faankraptcj  aate 
sec.  3  of  the  Bankrupt  Act;  bat  to  make  itaa  set 
of  bankruptcy,  the  jury  must  be  satisfied  that  ifce 
person  to  whom  the  trader  add  tbegDod%aBaitksis 
been  led  to  suppose  that  the  trader  was  a  psffoa 
going  to  become  bankrupt,  who  wished  to  i^etsMSsy 
into  his  bands  to  cheat  his  creditors.  cA  r.  Chf- 
deeoU,  4€.ft  P.  315.  CTenterden] 

A  fraudulent  delivery  of  goods  by  an  agent  ef  tbs 
trader,  will  not  be  an  actofbaokniptcyinCheindsr, 
unless  it  be  made  by  his  authority,  or  reosive  his 
subsequent  assent. 

The  delivery  of  goede  to  a  penen  for  mere  oft 
custody,  and  to  prevent  their  being  esiasd  by  a  ae- 
ditor,  ia  not  an  act  of  bankrapfev,  dthoogh  lbs 
peraon  to  whom  they  are  delivered  happen  to  beahs 
a  creditor. 

"  A  delivery,"  to  bo  within  the  HkiniiBg  of  lbs 
6  Geo.  4.  c.  16.  B.  X  flaast  he  sneb  a  daliveiy  as 
will  give  aome  right  of  property  ia  the  goods  Is  the 
person  to  whom  they  are  dettvelad.  CsCfisi  ▼. 
Jmntf,  7  l^w  J.  K.6. 125. 
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(d)  Lying  in  PrUon» 

■  Tbe  Bct  of  tMinkruptoy  bj  1  jing  to  priaon  tiroatj- 
one  (Jajs,  under  tbe  6  Geo.  4.  c.  16.  a.  5,  has  no  re- 
lation to  tbe  first  day  of  tbe  impriaoBinent.  Mo$§r 
T.  Nemman,  8  Law  J.  C.P.  f04,  a.  c.  6  Biog.  556, 
a.  c.  4  M.  &  P.  935. 

Tbe  act  of  bankruptcy ,  by  lying  in  priaon  twenty- 
one  daya  under  tbe  statute  6  Geo.  4.  c.  16.  0.'5, 
does  not  relate  to  tbe  time  of  tbe  arrest. 

Tbe  twenty-one  days  daring  wbicb  a  trader  must 
lie  in  prison,  to  constitute  an  act  of  bankruptcy  under 
ibe  6  Geo.  4.  c.  16.  a.  5,  are  reckoned  inelosiTely. 
HiaiM$  ▼.  M'Adam,  7  Law  J.  K.B.  97,  a.  c.  5  Y. 
&5.1. 

(C)  Of  the  Petitioning  Creditor. 
(a)   Who  may  be, 

-  A  creditor  wbo  exeoutos  a  deed  of  compoaition,  by 
wbicb,  in  conaideratian  of  an  aaaignment  of  bia  pro- 
perty for  the  benefit  of  bia  creditors,  tbe  creditors 
rdease  tbeir  debta,  ia  tbereby  debarred  from  aning 
out  a  commiaaion  of  bankmptoy,  though  be  could 
ibew  a  subaequent  act  of  bankruptcy  independent  of 
tbe  deed  ;  and  altbougb  otber  creditors,  wbo  bare 
refoaed  to  execute  the  deed,  may  sue  out  a  eommia- 
don,  and  rely  upon  the  deed  aa  an  act  of  bankruptcy. 
SmuU  ▼.  Murwood,  7  Law  J.  K.B.  197,  a.  c.  9  B.  ft 
C.  300,  a.  c.  4  M.  &  R.  81. 

'  Under  6  Geo.  4.  c.  16.  a.  127,  tbe  asaignee  under 
a  second  commiaaiooi  where  the  bankrupt  has  not 
paid  15s.  in  tbe  pound,  takes,  from  tbe  date  of  tbe 

'  aiaigament,  a  present  veated  interest,  by  operation 
of  law,  in  all  foture  eatate  acquired  by  the  bankrupt ; 
eoaaeqaently,  a  bankrupt,  under  aoch  circumatancea, 

^  altboogb  he  haa  obtained  bis  certificate  under  the 
saaood  commisaion,  cannot,  as  a  petitioning  creditor, 

>  larae  a  eommission  of  bankrupt.  Ex  parte  Hobinion, 
7  Law  J.  Chanc.  75,  a.  c.  1  M.  &  M'Ar.  B.C.44. 

(6)  LiabilUitt. 

An  attorney  brought  an  action  against  the  peti- 
f  tioaing  creditor,  under  a  comnuaaion  of  bankrupt,  for 
bufine^s  done  previous  lo  tbe  assignment: — Held, 
f  that  notwithftanding  the  14tb  section  of  the  Bank- 
rupt Act,  (6  Geo.  4.  c.  16,)  he  might  maintain  the 
aetbrj,  without  proof  that  hia  cbargea  had  been 
alfowed  by  the  commlasioners,  according  to  the  pro- 
visions of  that  aection,  as  the  whole  was  matter  of 
investigation  before  the  taxing  officer.  Fiiher  ▼. 
Filmtr,  5  C.  &  P.  9«.  [  Vaughan] 

The  assignees,  after  the  trial  of  an  action,  comr 
toenced  by  them,  where  it  appeared  that  there  was 
not  a  sufiicient  trading  to  support  the  commiasioo^, 
and  after  other  acts  under  the  commission,  presented 
a  petition  to  have  the  commisaion  auperaeded,  and 
that  all  costs  and  expenses  incurred  miglit  be  paid 
by  the  petitioning  creditor:— Held,  that  the  appli- 
eation  came  too  late,  and  that  the  petitioning  credi- 
tor was  not  responsible.  Ex  parte  Paul  afui  another, 
fk  re  Sir  CharUt  Rich,  bart.,  1  M.  &  M'Ar.  185. 

(c)  Debt. 

Equitable  debt  not  good  petitioning  creditor's 
debt.     Ex  parte  Hawthorne,  1  Mont.  139. 

Qttifre—whetber  the  interest  of  a  diahonoured 
bill  can  form  part  of  the  petitioiiing  credilor'a;debt. 


PcoUyr,  Millard,  9  Law  J.  Exo.  1 14,  a.  c.  1  C.  &  J. 
411,  a.  c.  1  Tyrw.  331. 

Taxed  costs  upon  a  judgment  aa  in  caae  of  a  non- 
suit, under  a  rule  of  court,  do  not  eonatitote  a  good 
petitioning  creditor'a  debt.  Such  coata  are  recover- 
able only  by  attachment,  in  the  nature  of  an  execu- 
tion.    Ex  parte  Suvanson,  1  M.  &  M'Ar.  269. 

A  debt  for  money  lent  on  mortgage,  conditioned 
for  payment  after  aix  months  notice,  such  notice  not 
to  expire  before  a  certain  day,  ia  a  good  petitioning 
ereditor'sdebt  to  support  a  commiasion  aued  out  be- 
fore that  day.  Hill  and  another,  attigneet of'  Murdoch, 
▼.  Harrie,  1  M.  &  M<Ar.  448. 

If  a  bill  of  sale  of  gooda  be  given  in  aatiafaotion 
of  a  bond  debt,  and  it  ia  afterwards  diacovered'tbac 
tbe  obligor  bad  previoualy  committed  an  act  of  bank- 
ruptcy, tbe  obligee  may  abandon  tbe  bill  of  aale,  and 
ana  out  a  commiasion  againat  the  obligor,  and  a  co- 
obligor  cannot  plead  this  bill  aa  an  accord  and  aatia- 
faction.  Hall ▼.  Smallwood,  Pea.  A.C.  IS.  [Kenyon] 

A  commission  of  bankruptcy  may  be  aupported 
on  a  petitioning  creditor'a  debt,,  on  a  balance  of  ac- 
counta  which  continoo  running  up  to  the  commisaion 
and  alwaya  against  tbe  bankrupt  to  the  extent  of 
lOOL,  though  payments  have  been  made  aufficient, 
if  applied  in  the  order  of  time,  to  diacbarge.ibe  par- 
tkular  balance  actually  due  ^t  tbe  time  c^the  act  of 
bankruptcy.  Shaw  v.  Harvey,  1  M.  ft  M'Ar.  596.. 
•  The  6  Oeo.  4.  c.  16.  a.  18,  ia  applicable  to  a  case, 
not  only  of  defieienoy  in  the  amount,  but  to  any 
original  defect  in  tbe  nature  of  the  petitioning  cre- 
ditor'a debt.  Ex  parte  Hall,  1  M.  ft  M*Ar.  39 :  s.  p. 
Ex  parte  Robineon,  7  Law  J.  Cbane.  75. 

Though,  previous  to  a  petition  for  a  aubatitution, 
there  muat  be  an  application  to  the  commisaionera 
to  expunge  such  debt,  yet  an  actual  order  for  auch 
expungement  is  not  absolutely  necessary.  Ex  parte 
Robimon,  7  Law  J.  Chanc.  75,  a.  c.  1  M.  ft  M'Ar. 
44. 

Peraons  intercstfd  in  supporting  a  commission, 
who  sought  to  obtain  the  benefit  of  the  6  Geo.  4. 
e.  16.  a.  186,  preaented  a  petition  to  tbe  Lord  Chan- 
cellor, in  the  termaof  that  aection,  and  obtained,  by 
conaent,  an  order  directing  tbe  commiaaiooera  to 
make  the  neceaaary  inquiry  as  to  the  debt  proposed 
to  be  substituted  for  that  of  tho  petitioning  creditor; 
and,  in  caae  they  found  it  aufficient,  directed,  the 
commiasion  to  proceed.  But  it  did  not  appei^  in 
terms  that  the  petitioning  creditor'a  debt  had  been 
found  inaufficient  to  aupport  a  oommiasion :  —Held, 
that  without  auch  finding  tbe  order  was  inoperatire. 

Whether  such  an  order,  if  properly  framed  in  its 
terma,  would  be  aufficient  ao  aa  to  have  a  retrospec- 
tive effect  in  maintaining  an  action  previously 
brought  by  the  assignees,  quare.  Muilcett  v.  Dmsi- 
moud,  8  Law  J.  K.B.  ISO,  a.  c.  10  B.  ft  C.  183. 

(D)  Or  the  Commission. 

(d)  Striking  the  docket. 

[Sac.  12  of  1  &  2  Will.  4.  c.  56,  empowers  tho 
Lord  Chancellor  to  isaue  a  fiat  in  lieu  of  a  oommia- 
aion.] 

Docket  on  an  affidavit  awom  in  Ireland,  refuaed. 
Anon*  1  Mont.  137. 

.  An  affidavit  not  awom  before  the  solicitor  pre- 
ferred where  there  are  two  dockeii.  Anoa.  1  Mont. 
136. 
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(E)  Or  THE  Pbovisional  Assichke. 

[See  1  ft  f  Will.  4.  c.  6^.  aa.  M  to  «5,  Md  fjjj 
aod  55,  aa  to  the  appoiotment,  dutiea,  &e.  of  oBcai 
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•angaedi  muit  uugn^Mt  to  tbe  cboMn  aaifDMs. 
Mntii  V.  Uataty,  9  Ltw  J.  K.B.  87,  s.  c.  1  0.  &  Ad. 
636. 

Tbe  provisional  assignee  is  entitled  to  his  oostB 
from  tbe  mortgagee,  in  a  snit  for  foreclosure  by  the 
moitgagee,  who  will  be  allowed  to  add  them  to  the 
principal  and  interest  due  to  him  on  the  mortgage. 
Pemkm  ▼.  Gibbon,!  Tarn.  505. 

(F)  Of  THB  Commissioners. 

(a)  Authority. 

[1  &  S  Will.  4.  c.  66.  a.  1.  establishes  six  commis- 
atoners  in  lieu  of  tbe  serenty  before  appointed,  and 
ibeir  powers  and  duties,  &c.  are  defined  in  aectiooa 
7,30,38,51.] 

Tbe  Court  will  not  assume  that  commissioners  of 
banlcmpt  are  likely  to  exceed  tbe  authority  vested 
in  tfaem.  Where  a  mortgagee  of  the  bankrupt's  pro- 
per^, who  was  summoned  to  attend  before  the  oom- 
miasioners,  petitioned  that  they  might  be  restrained 
ffons  requiring  the  production  of  the  mortgage  deed, 
the  petition  waa  dismissed  with  costs,  as  being  pre* 
mature.  £jr  parte  Beaton,  1  M.  fie  M*Ar.  iS44. 

Under  a  commission  againat  a  bankrupt  mortga- 
gor, the  coounissioners  have  authority,  hy  the  6 
Geo.  4.  c.  16.  ss.  33  &  34,  to  enforce  from  a  mort- 
gagee of  tbe  bankrupt'a  property  the  production  of 
his  mortgage  deed. 

Tbe  rule  that  a  purchaser  for  Taluable  considera- 
tion, without  notice,  cannot  be  compelled  to  discover 
bis  title  deeds,  does  not  extend  to  tbe  nnortgage  or 
purchase  deed  itself.  Ex  jMtrte  Catdecott,  1  Mont 
55. 

A  renewed  commission  transfers  all  the  commis- 
sioners' authority  to  tbe  new  commissioners.  Ex 
parte  Hill,  1  Mont  5. 

(6)  Liability, 

Where  commissioners  of  bankrupt  exceed  the 
power  given  to  them  by  act  of  parliament,  they  are 
not  protected,  as  members  of  a  court,  from  action  at 
the  suit  of  the  party  grieved. 

Where  commissioners  of  bankrupt,  in  examining 
a  peraoD  before  them  as  one  capable  of  giving  infor- 
nation  concernmg  the  trade,  dealings,  or  estate  of 
the  bankrupt,  desired  him  to  read  to  them  certain 
entriea  in  a  book  which  be  had  produced,  and  he 
lefttsed,  and  they,  therefore,  committed  him — setting 
out  the  whole  of  his  examination— treating  the  de- 
sire to  read  as  a  question,  and  the  refusal  as  a  refuaal 
to  answer  a  lawful  question : — Held,  that  the  war- 
rant was  not  justified  by  the  facts ;  and  that  the 
conunisMoners  were  liable  to  an  action  for  false  im- 
prisonment. Jioas  V.  Impey,  8  Law  J.  K.B.  169,  a. c» 
JO  B.  &  C.  442.     See  post  (d). 

Where  commissioners  take  more  than  tbe  atatut- 
able  fees,  the  commission  will  be  renewed  to  other 
oonmiBsioners.  £x  parte  Kirby,  1  M.  &  M' Ar.  405. 

(c)  Examinatioti  before, 

A  bankrupt,  under  eiamination  before  tbe  com- 
missiooeit,  is  not  bound  to  answer  questions  which 
would  criminate  hiBiself. 

if  n  question  ieput  in  so  general  a  form,  as  that 
an  answer  to  perfof  it  would  criminate  tbe  bank- 
tnpt,  while  he  might  answer  other  parts  of  it  without 
CTiminattng  himself,  he  may  decline  to  answer  any 
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part  of  it.  £i  paHe  Kirby,7  Law  J.  Chane.  148,  s.o. 
1  M.  &  M*Ar.  St«. 

Order  made  that  a  witness,  wbo  had  been  twice 
committed  by  commissioners  of  bankrupt,  should  be 
again  examined  by  them,  on  tendering  to  the  aoUcitor 
under  the  ooounission  the  costs  of  the  meeting,  and  of 
being  brought  up.  Ex  parte  Baxter,  1  M.  &  M*Ar. 
16. 

Partiea  claiming  debts  and  summoned  to  attend, 
in  the  country ■  for  examination  under  a  commission 
of  bankrupt,  are  not  "witnesses"  within  the  mean- 
ing of  6  Geo.  4.  c.  16«  a.  20,  so  as  to  entitle  them  to 
an  auxiliary  commission  for  their  examination.  Ex 
parte  Kirby,  1  M.  &  M'Ar.  440. 

(J)  Commitment  by. 

If  a  witness  refuse  to  produce  his  books,  or  a  copy 
to  refresh  his  memory,  so  that  be  may  be  enabled  to 
answer  such  questions  as,  without  reference  to  his 
books,  he  cannot  answer,  be  msy  be  committed  for 
not  answering  satiafactorily.  In  re  Dale,  1  M.  & 
M'Ar.  271,  u. 

A  witnesa  summoned  by  commissioners  under  6 
Geo.  4.  c.  16.  s.  83,  being  required,  and  having  re- 
fused to  read  certain  entries  in  a  ledger,  to  which  he 
bad  previously  referred  during  his  elasunation,  but 
which  he  bad  not  been  called  upon  to  produce,  was 
committed  by  them  **  for  refusing  to  answer  a  (ques- 
tion :"  Held,  that  the  wairant  was  bad  in  aubstance 
and  in  form,  the  request  to  read  not  being  a  <)uestion. 
Ex  parte  lioae,  1  M.  6t  M*Ar.  23.  s.  c.  3  Y.&  J. 
38 :  8.  p.  haac  v.  Impey,  8  Law  J.  K.B.  169,  s.  o. 
10  B.  &L  C.  442,  S.C.  4  C.  &  P.  1 13. 

A  warrant  of  commitment  of  a. bankrupt,  under 
the  5  Geo.  2.  c  30,  s.  16,  or  6  Geo.  4.  c.  16^  s.  36, 
for  refusing  to  sign  his  examination,  need  not  set 
out  the  examination  itself. 

Tbe  concluding  words  of  such  a  warrant  must  be 
so  limited  as  to  hsve  direct  reference  to  the  oflfence 
imputed  in  the  preceding  part ;  and,  therefore,  where 
a  commitment,  after  reciting  that  the  bankrupt  had 
surrendered,  and  that  the  commissioners  examined 
him  touching  his  trade,  &c.,  and  caused  auch  exa- 
mination to  be  reduced  into  writing,  and  read  over  to 
him,  to  which  examination  the  bankrupt  did  refuse 
to  Mgn  bis  name  (not  having  a  reasonable  objection 
to  the  wording  thereof,  or  otherwise),  required  the 
gaoler  to  detain  the  bankrupt  in  custody  until  such 
time  as  be  should  submit  himself  and  fuU  answer 
make  to  the  satisfiMtion  of  the  commisaionera  to  all 
such  queations  as  should  be  put  to  him,  and  sign 
and  aubscribe  such  examination  as  aforesaid,  was 
bolden  to  be  void.  Ex  parte  Leake,  7  Law  J.  K.B. 
128,  S.C.  9  B.  &  C.  234,  a. c.  3  Y.  &  J.  46. 

A  warrant  of  conunitment,  after  reciting  an  exa- . 
mination  of  the  bankrupt,  and  that  he  refused  to  sigu 
or  subscribe  such  examination,  prooeeded  as  follows : 
**  These  are  therefore  to  require  and  authoiise  you, 
&c.,  to  receive  the  aaid,  &c.,  into  your  custody,  &c., 
until  such  time  as  be  shall  submit  himself  to  us,  &c., 
and  ahall  sign  and  subscribe  (he  examination  .afore<- 
said,  scGording,"  &c.  Held,  that  the  submission  was 
properly  confined  to  tbe  refusal  to  aign,  and  that  the 
warrant  was  not  informal,  la  re  Davideon,  1  M.  & 
M'Ar.  443. 

A  solicitor,  summoned  as  a  witness  by  commis- 
sioamrs  under  6  Geo.  4.  c.  16.  ss.  33  &  34,  to  pro- 
duce B  mortgage  deed  of  the  bankropt's  property, 

F 


1 


84 


BANKRUFT. 


nftiMd  to  produce  rach  deed,  tnd  wu  comttitted  br 
tbem  for  not  antweriDgsatigfactorilj :  Held,  that  the 
-wamnt  waidefecCite  in  form,  and  that  the  cooiMit- 
ment  ought  to  have  been  for  not  produeing.  All 
docamenta  required  to  be  produced  should  be  de* 
icribed  in  the  body  of  the  auiDmoQerpn^iously  to 
mich  soinmonu  being  signed  by  the  cOmmiaeiooeia. 
Ex  parte  Frowd,  1  M.  &  M<  Ar.  269. 

If,  upon  the  comttkitraent  of  a  witneas  by  commia- 
aionera  of  bankrupt  under  the  6  Geo.  4.  e.  16.  a«  34, 
it  appeara  by  the  warrant  that  the  qaeation  bad  re- 
ference to  one  or  other  of  the  mattera  over  irhich  the 
commisaioners  had  jurisdiction,  such  warrant  will  be 
auffieient  although  it  do  not  state,  in  the  tenna  of  the 
act,  that  the  witneas  was  examined  with  refemee  to 
tueh  tubject'matter.  Ex  partis  HarriMH,  9  Law  J. 
K.B.  A3.  S.C.  1  B.  &  Ad.  410. 

(G)  Proof  op  Debts. 

(a)  In  gtneraU 

•  [Debts  may  be  proved  by  affidavit,  sec.  34,  1  Ac  S 
Will.  4  'f  and  issues  to  try  disputed  debts  may  be 
dirscted,  s.  30,  ib.] 

Affidavit  to  prove  a  fbretgn  debt  must  be  attested 
by  a  notary.     Eat  ptrt$  Moau,  1  Mont.  15. 

A  petition  by  aeveral  creditors,  to  prove,  and 
remove  asaigneea,  is  not  multifarious,  if  they  have 
a  common  Aject.  In  r«  Stoddartt  1  Moat.  129: 
&  P»  In  rs  Morgan,  ib.  128. 

A,  being  agent  of  and  also  a  partner  in  the  Leith 
Banking  Company,  opened  an  office  at  Carliele,  and 
circulated  there  promissory  notes  drawn  by  the 
company's  cashier  in  Scotland,  and  made  payable 
to  the  bearer,  on  demand,  at  the  company's  office  at 
Leitb  : — Held,  that  thia  was  in  tiolation  of  the  sta- 
tutes, pissed  for  the  protection  of  the  Bank  of  Eng- 
land, and  that  a  debt  founded  on  notea  so  issued, 
eannot  be  prored  under  a  commission  of  bankrupt. 
Es  parf  Randlettm,  1  M.  &  M*Ar.  86. 

An  agreement  to  share  the  profita  of  a  member  of 
a  firm,  constitutes  a  debt  proveable  against  the 
member  for  a  share.  £i  parte  Dodgeon,  1  M.  & 
M'Ar.  445. 

Where  a  peraon  who  has  contracted  to  purchase 
an  estate  becomea  bankrupt  before  any  conveyance 
has  been  made,  the  vendor  may,  on  application  by 
petition  to  the  Great  Seal,  obtain  an  order  for  the 
sale  of  the  estate,  and  for  permitting  him  to  prove 
against  the  bankrupt's  estate  for  any  deficiency  be» 
tween  the  purchase-money  agreed  upon,  and  the 
sum  produced  by  the  sale.  Hope  v.  Booth,  9  Law  J. 
K.6.  21,  s.  0.  1  B.  &  Ad.  498, 

Where  a  contract  was  entered  into  for  the  sale  of 
a  quantity  of  goods,  to  be  delivered  and  paid  for  at 
a  fiiture  day ;  and,  between  the  time  of  the  contract 
and  the  day  stipulated  for  the  delivery  of  the  goods, 
the  buyer  became  a  bankrupt,  and  afterwarn  ob- 
tained his  certificate : — Held,  that  the  aeller  could 
not  prove  under  the  commission  ;  and  that  the  certi- 
ficate wss  no  bar  to  an  actios  at  the  suit  of  the  seller 
to  recover  damages  for  the  bfeaob  of  oontraot  in  not 
■aoeepting  and  paying  for  the  gooda.  Boorman  y. 
No$h,  7  Law  J.  K.&  150,  s.  c.  9  B.  &  C.  145. 

A  debt  in  consideration  of  marriage,  not  proveable 
without  a  memorandum  in  writing.  Ei  porfe  Barber, 
1  Mont4 135. 

if  aoreditor,  through  acoideot,  omia  to  prove  at 
the  final  dividend,  he  may  be  fieraitted  lo  provei 


without  diHaibing  aay  puyttsat  ouids  b^fiw  «if> 
ilees,  and  placmg  the  creditors  not  psid  ia  the  ani 
aituation  as  if  he  bad  originally  proved.  £i  fuu 
Day,  1  Mont  212. 

(6)  Judgments. 

Judgment  of  noasuit  becomes  a  debt  doe  fiontki 
plaintiflf  only  upon  the  day  when  JodgmnitisflgMi 
without  relating  back  to  the  first  day  of  tbettra; 
and  a  commission  of  bankrupt  havbg  bees  imcd 
against  the  plaintiff  beforo  the  day  when  the  jdg- 
ment  was  signed : — Held,  that  he  was  notestidfldtt 
hia  discharge,  upon  his  obtaining  his  c«rtifia», 
from  a  ea.  so.  iaaued  by  defendant,  die  debt  Mi 
being  proveable  under  the  eommimion.  fira^r. 
Adeoek,  9  Law  J.  C.P.  230,  s.  c.  7  Biog.  760,  i.e. 
5M.&P.  678. 

No  judgment  signed  or  execution  iisosd  es  leif* 
■ovit  signed  after  declaration  filed,  afasU  be  dea&d 
within  the  proviaion  of  6  Geo.  4.  c.  16.  Itpd 
De  Tattet,  1  Mont.  151. 

A  plaintiff  in  execution,  upon  a  jadgaiat  ^ 
confession,  oeana  to  be  a  creditor,  hansg  team 
for  his  debt  within  the  atatute  6  Geo.  4*  c.  16.  a  KWk 
when  the  goods  seined  onder  thst  ezecotios  tnmU, 
even  though  an  act  of  bankruptcy  be  cosmincd  lie> 
fbre  the  ratum  of  tiie  writ.  H^int  v.  If'itet^ 
Y.  &  J.  1. 

(c)  Mortgaget. 

A  creditor  who  proyes  his  whole  debt,  nd  tihi* 
bits  a  mortgage  for  a  part,  and  receiTes  t  dififeid, 
forfeits  the  mortgage.  Ex  parte  Eggingtee,  1  Itmi 
72. 

(d)  Contingent  demands. 

There  must  be  an  actual  debt  to  eonstitiititcff- 
tingent  debt.  Ex  pane  the  Lancaster  Canal  Ctofoj, 
1  Mont.  44. 

Contingent  debts,  when  oontiagency  revfitet  ^ 
proveable.  Ex  parte  Davis  and  another,  1  Most.  )ft 

When  the  contingency  depends  apoa  die  lope** 
tion  of  husband  and  wife,  and  of  t  widov'i  ^ 
marrying,  it  is  not  widiin  eeclien  56*  ^  f^ 
Davk,  1  Mont.  297. 

A  sum  of  2,0001.  was  lent  by  A  ts  B,  ««f*j!j 
be  rapaid  on  a  day  certain ;  and  wss  fortber  sseati 
by  the  bond  of  a  third  party,  eondititticd  ^rj 
did  not  pay  suoh  sum  and  interest  os  the  ipp^ 
day,  soefa  third  party  would  psy  tke  am  J^" 
one  week.  The  third  party  beosme bsnknptWJ 

the  day  of  paymrat  by  B  arrived,  ssd  B  ^'^ 
made  default ;— Held,  that  the  debt  wis  |iw^ 
under  the  coaunissioa  against  the  tkird  P**^'  . 
parte  L«toit,8  Law  J.ChaBC.56,  sic  JBt***^ 
426.  .  __ 

The  56th  section  of  the  BanknftAct  uw^ 
apective  as  well  as  prospective.  .    .     , 

A  debt,  whidi  was  contingent  at «!»  »">^^; 
commission  of  bankrapt,  is  provetble,  ^^^ 
oommiasion  issoed  before  the  Istof  Sdptesiberii^' 
when  the  6  Gea  4.  c.  16.  came  into  «I*J^  J. 
though  the  contingenoy  had  hsppened, '^j'*^ 
termined,  preyiously  to  thstitine.  ^•^"•"SJ 
in  February  1772,  A  covenanted  bjr  bii  ^n»V 
settlement  for  the  payment  of  t,€O0L,  a  •■% 
intended  wife,  or  any  isane  ef  tke  ^'^^'^yi'jzZ 
aurvive  him.    In  1803  a  coauimkn  of  »»^ 
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9^^a5mmt  A,  aider  wkEeh  h^  obtaimd  hit  ccf^ 
tifioitaL  In  Febniwf  I8f5  A  died,  leeviog  inneof 
ilia  mmnAu^B^  lo  May  18*6,  there,  beieg  faede  re- 
mainiag^  lor  diatribetion  amoDgst  the  creditor!  of  A, 
a  reaewd  eommiiiioii  wee  ieeoed,  ead  a  fioel  divi- 
dend adTartiaed:— Held,  tiiet  the  eum  of  S,00(M. 
was  pvovaafala  as  a  debt  under  the  ooBinienoo.  Eg 
]M»te  Ov^ttdy,  8  Lew  J.  Cbeno.  54,  e.  c.  1  Af«  & 
M« At.  Cd8»  ••  c.  t  Base.  &  M.  S95»— ^verroliog  t 
La«r  J.  Cbane.  58. 

A,  by  bis  maniege  eettlement,  dated  in  1815, 

eovenaated  tbat  hie  heiie,  ezeootore,  &c.  aboold, 

watfaia  twelve  aionthe  after  his  death,  pay  4,0(KM.  te 

trueteea,  erbo  were  to  stand  pesaeesed  thereof  in 

treat  fior  tbe  vvife  during  her  life,  end  afterwarde  for 

the  obildraa  of  tbe  mamage ;  and,  if  there  were  no 

cbildiea  wbo  became  entiUed,  ia  trust  fiar  the  survi* 

vor  of  tbe  baeband  end  wift:  there  were  no  ehildrea 

of  tbe  aiairia^e  :  A  became  bankrupt: — Held,  that 

the  flontiBgencj  was  incepable  of  valuacion,  and  that 

the  troateee  coold  not  prove  any  debt  under  thf 

coveaaQt  aa  a  contingent  d^t  within  tbe  meening  of 

the  56tb  aectiea  of  the  6  Geo.  4.  c.  16.    Ex  partt 

EagU,  a  Law  J.Chaao.  06,  s.  e.  1  M.  &  M'Ar.  499. 

§,  by  bie  aiaiTiage  eetdement,  covenanted  with 

the  petitionen,  as  trustees,  to  pay  an  annual  sum  of 

90L  for  bifltiaelf  for  life,  then  to  his  wife  for  life,  and 

after  ber  dealb,  to  anj  iaeae  of  tbe  marriage ;  and 

tbat  hia  beira,  executors,  or  ^ministrators  should, 

witbie  twelve  calendar  months  after  his  death,  pay 

to  the  petitioDers  the  sum  of  4,000/.,  on  various 

tmats,:  S  became  bankrupt  :<— Held,  that  the  peti- 

tSoaera  were  entitled  to  prove  the  value  of  4,000/., 

as  a  contingent  debt  egainst  tbe  separate  eetate  of 

&    Ex  paru  TindtM,  1  M.  &  K< Ar.  415. 

(e)  Marrhge  Settlements, 

[See  ante,  G,  d.] 

A  debt  on  letters  in  tbe  nature  of  a  marriage  eet- 
tlemeat  ia  proveaMe.  Ex  petrte  Sitgtr,  1  Moat.  100. 

(/)  Anuuitiest 

An  annntty  creditor  who  has  a  policy  of  insurance 
cvinot  prove  without  a  sale  of  tbe  polioy.  Ex  part$ 
Tkmey,  f  Mont.  78. 

By  a  settlement  on  the  marriage  of  his  son,  A 
eoveaaated  to  earrender  copyhold  premises  to  trus- 
tees, upon  trnst,  thereout  to  pay  an  annuity  of  100/. 
a  year  to  bis  eon  for  life,  or  until  be  should  become 
bankrupt ;  after  the  bankruptoy,  to  the  son's  wife, 
if  Uviog  with  her  husband,  for  her  life,  and  afker  the 
death  of  the  hnabaod,  to  ber  for  her  life,  or  widow* 
hood;  and  upon  trust,  if  there  should  be  one  or 
more  child  or  children  of  the  marriage,  (after  the 
death  of  the  husband,  and  after  the  death  or  second 
aarriage  of  the  wife,)  by  sale  or  atortgage  to  raise 
9,000/.  for  the  benefit  of  such  child  or  children  In 
>*ch  uroportions  as  the  hoebaad  abould  appoint — ia 
defiuh,  eqaally ;  but  ao  part  of  the  esUte  was  to  be 
*o)d  or  mortgaged,  until  eome  part  of  the  9,000/. 
tboald  be  actually  payable,  unlees  by  direction  of 
A,  in  writing.  A  by  deed  covenanted  to  pay  the 
«anuities,  and  also  so  much  ef  the  9,000/.  as  should 
^}  ^  raised  by  sale  or  mortgage.  There  was  one 
onild  of  the  marriage.  A,  togc^r  with  bie  part* 
*»n,  becane  bankrupt  Tbe  annuity  to  the  husband 
^  in  arrear.  llie  trustees  of  the  settlemeat  peti- 
tioned that  a  value  might  be  set  upon  the  annuities, 


and  epen  die  ana  of  tfiOOL,  aad  for  a  eale  of  the 
eetate,  and  if  the  pioduce  should  be  inadequate  fee 
paymeat  of  eoch  valuea,  to  be  allowed  to  prove  for 
the  deficiency  against  the  eeparate  estate  of  A : 
Held,  that  tbe  petitionere  were  only  entitled  to 
prove  for  tbe  arrears  of  the  annuity,  by  virtue  of  the 
covenant  of  A.  Ex  parte  Davit,  9  Law  J.  Chanc  4, 
a.  c.  1  Mont.  191. 

A  surety  under  an  annuity  deed,  redeeming  the 
annuity  subsequent  to  the  bankruptcy  of  the  gmntov 
af  the  annuity,  is  entitled  to  the  benefit  of  the  gian- 
tee's  proof  under  the  grantor's  commission,  and  to 
proceed  by  action  against  the  grantor,  who  had  ob> 
tained  his  certifioate,  for  the  arrears  of  the  annuity 
subsequent  to  the  commission.  WathUu  v.  F/aafie* 
gan,  3  Russ.  491. 

(g)  Bonds. 

[See  Ex  parte  Iawis,  ante,  G,  d.] 

A  creditor  who  has  a  bond  may  apply  it  to  part 
of  tbe  debt,  and  prove  for  the  residue.  Ex  part§ 
Amphlits,  in  re  Brdoks,  1  Mont.  77. 

(h)  Bills  <f  Exchange. 

If  A  permits  B  to  draw  bills  in  his  name,  he  is 
liable  as  drawer  to  ignorant  indorsees,  althoagfa  he 
had  no  interest,  and  did  not  know  of  tlie  particular 
bills  drawn  ;  but  he  is  not  liable  to  the  payee  having 
knowledge  of  the  transaction,  or  his  creditors; 
therefore,  money  paid  by  him  on  thoee  bills  is  not 
proveable  under  a  commissioa  against  A.  Curtit  v. 
Barrs,  Pea.  A.C.  119.  [Kenyon] 

The  drawer  of  a  bill  of  exchange  became  bank- 
rupt^ and  absconded  before  it  was  due,  but  his  house 
remained  open,  in  the  poseeesion  of  the  messenger, 
under  a  commission  or  benkruptey  issued  agaiatt 
him,  for  some  time  after  the  bill  Mcame  due ;  and 
before  that  time,  the  holder  of  the  bill  had  notice 
that  A  and  B  were  chosen  assignees  of  the  bank- 
rept's  estate.  The  acceptor  also  became  bankrupt 
before  the  bill  was  dee,  and  when  doe  it  was  dis* 
honoured.  The  holder  did  not  give  notice  of  the 
dishonour  to  the  drawer,  or  leave  it  at  hia  bouse, 
nor  did  he  make  any  attempt  to  give  such  notice  to 
the  assignees  of  tbe  drawer :  Held,  that  the  bill  was 
not  proveable  under  tbe  commission  issued  against 
the  drawer.    Ex  paru  Rohde,  1  M.  &  M'Ar.  4S0. 

Two  parcels  of  goods  were  sold  at  different  timee, 
and  paid  for  by  two  distinct  bills ;  the  vendee  af^er* 
wards  becomiag  bankrupt,  the  Tender  proved  under 
the  commission  for  the  amoent  of  the  first  parcel, 
being  then  ^e  holder  of  the  bill  given  in  payment 
for  the  same :  the  bill  for  the  other  paroel  was  oat- 
■taading  in  the  hande  of  a  party  to  whom  it  had 
been  negotiated  prior  to  the  bankruptoy,  but  wbo 
had  given  notice  of  its  dishonour :  Held,  that  the 
•vendor  was  not  precluded,  under  6  Geo.  4.  c.  16. 
s.  59,  from  bringing  an  action  against  tbe  bankrupt 
for  tbe  aaaonnt  of  tbe  last  paroel  of  goods ;  and  tbst 
he  would  not  have  been  precluded,  even  if  be  had 
been  the  holder  of  the  second  bill  at  the  time  of  hia 
so  proving  for  the  amount  of  the  first  paroel  of 
goods.    Ex  parte  Edwards,  1  M.  &  M*Ar.  116. 

(i)  Coste. 

Where,  upon  an  action  on  a  eontraot,  there  was  a 
verdict  for  tbe  plaintiff*  at  Nisi  Prius,  subject  to  a 
reforenca  before  the  bankruptcy,  (by  which  it  was 
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directed  diet  the  ooete  of  the  actioD  ebonk)  abide  tbe 
eTeatof  tbe  award),  and  the  award  waa  made  in 
f aroar  of  the  pkintiff  aAer  tbe  benkraptcy ,  tbe  coeta 
were  held  to  be  proreable  nnder  tbe  rommietion. 
Ex  partB  Helm  and  another,  in  re  Fieher,  1  M.  & 
M'Ar.  70. 

{k)  Interest. 

Tbe  15f  nd  eeetion  of  tbe  6  Geo.  4w  c.  16,  aa  to 
the  allowance  of  iotereat  to  aimple  contract  creditora, 
is  not  retroapectire.  JSx  part«  Skepard,  1  M.&  M'A. 
67. 

(i)  Servants. 

Conetmotion  of  tbe  48tb  section  of  tbe  6  Geo.  4. 
c.  16. 

Who  are  "  serTants"  within  tbe  meaning  of  that 
section.  In  the  matter  of  M'Neill,  7  Law  J.  Cbanc. 
78. 

Weekly  labooreri,  and  workmen  employed  as  ex- 
cavators and  biicklajers,  are  not  senraots.  Ex 
parte  CravfJ'oM,  iu  re  Streather,  1  Mont.  270. 

A  person  engaged  aa  a  tiaveller,  at  an  annual 
Mlary, — Held,  to  be  a  servant  or  clerk  within  tbe 
meaning  of  the  6  Geo.  4.  c.  16.  e.  48.  Ex  parte 
AVe/,  1  M.  &  M*Ar.  194. 

Tbe  workmen  of  a  coacbmaker,  who  worked  by 
the  pieoe,  and  received  a  specifie  sum  for  every  job, 
under  separate  and  distinct  contracts,  and  where 
t  here  was  no  hiring  for  a  speci  fio  time,  are  not  servanta 
within  6  Geo.  4.  c.  16.  s.  4&  £x  parte  GreUkr,  1 
Mont.  S64,  overruling  1  Mont.  &  M'Ar.  95. 

(H)  Op  Set-off  and  Muthal  Credit. 

A  debtor  to  a  bankrupt's  estate  is  entitled  to  bis 
set-off  in  reapeot  of  a  debt  due  from  the  bankrupt  to 
him  before  tbe  commission,  provided  that  tbe  debtor, 
when  be  gave  credit  to  tbe  bankrupt,  bad  no  notice 
of  a  prior  act  of  bankruptcy.  TIm  mere  knowledge 
that  he  was  inaolvent,  or  had  stopped  payment,  does 
not  deprive  the  debtor  of  his  right  of  set-off.  Haw 
khu  T.  Wkitten,  8  Law  J.  K.B.  155,  s.  c  10  B.  & 
a«17. 

A  debtor  to  a  bankrupt's  estate  ia  entitled  to  aet- 
off  in  respect  of  promissory  notes  of  the  bankrupt 
eagerly  sought  by  tbe  debtor  for  tlie  purpose  of  set- 
off, after  knowledge  of  insolvency  and  stopping  of 
payment  by  bis  creditor,  provided  be  bad  no  notice 
of  an  act  of  bankruptcy. 

A  debtor  to  a  bankrupt's  estate,  tbe  bankruptcy 
consisting  of  several  partners,  is  not  entitled  to  set 
off  any  debt  which  became  due  to  himself  after 
knowledge  of  an  act  of  bankruptcy  committed  by 
any  one  of  the  bankrupts.  Dickson  v.  Can,  8  Law 
J.  K.B.  396,  s.  c.  1  B.  &  Ad.  345. 

A  trader  made  an  agreement  with  another  person, 
part  of  which  was.  that  the  trader  should  give  his 
acceptance,  and  receive  from  the  other  an  acceptance 
of  a  third  person,  duly  indorsed.  Tbe  trader  gave 
bis  acceptance ;  but  it  was  dishonoured  when  due. 
The  other  person  delivered  over  the  bill  agreed  for ; 
but  rsfused  to  indorse  it  In  an  action  by  the  as- 
siKiiSss  of  the  trader  on  his  becoming  bankrupt,  for 
brtiNi'lt  of  the  agreement  in  not  indorsing  the  bill : 
I  istd,  that  this  waa  not  a  case  of  mutual  credit  within 
f  he  A  (ieo.  4.  c  16,  s.  50,  eo  as  to  let  in  a  eet-off  by 
llir  flArsndsQt. 

Ilnlit  «Up,  that  the  consideration  for  the  defen- 


daat's  engagement  waa  the  giving  of  tbe  aceepttan 
by  tbe  tnoBr,  and  not  the  pajring  it  whm  te. 
Reee  r,  Sime,  9 Law  J.  K.B. 83,  a. c  1  frlcAi. 
5SI. 

Assumpsit  by  tbe  aasignees  of  R,  a  basbiplfOi 
a  prcapiasory  note  drawn  hv  defeodaat,  yejikis 
G,  or  order,  and  by  him  iodoned  to  the  baknpi 
before  the  bankruptcy'.  It  appeeted  that  is  OctAar 
1825,  G  applied  to  tbe  bankrupt  to  disosaft  tke 
note,  and  took,  as  part  of  tbe  proceeds  a  bOl  of  «i* 
change,  ecoepted  by  tbe  bankrupt,  peyaUs  toC'i 
order.  G  indorsed  this  bill  for  value  w  the  defai- 
dant,  and  be  got  it  diacoonted  by  H,  wko  wu  tke 
Imlder  when  it  beeanae  doe.  A  conmiaMa  rf 
bankrupt  iaeued  againat  R  on  tbe  tStd  of  Deeetfba, 
and  tbe  bill  became  due  on  tbe  t4th,  wJMaitsM 
presented  and  diabonomed.  On  tbe  Sddi  H  » 
ceived  tbe  amount  from  tbe  defondsntaadittsnil 
tbe  bill  to  him :  Held,  that  be  bad  a  right  tsMtrf 
tbe  bill  against  the  danand  of  tbe  ssngseestathi 
promissory  note.     CUUnt  v.  Jmes,  10  B.  ft  CTT^' 

In  an  action  by  the  aseignees  of  a  bsakntpt,  fii  t 
debt  due  to  tbe  bankrupt ;  tbe  deieadantnaypM 
a  tender  as  to  part,  and  give  evideace  of  a  estfitm 
to  the  remainder,  without  having  pleaded  tbt  Mt-oC 
WeUs  T.  Cn^ts,  4  C.  &  P.  3SC.  [Tentenhs] 

(I)  Of  the  Assignees. 

(a)  Choice, 

Adverse  interest  by  an  elector  is  not  s . 
rejection  of  tbe  elected. 

Adverse  iotorest  in  tbe  elected  wbes  it : 
to  nnfitnese.  Ex  parte  Candy,  1  M.  &  M'Ar.  191 
.  Tbe  rejection  by  commissioners  of  as  aaifaM  » 
unfit,  under  6  Geo.  4.  c.  16.  s.  61,  is  sot  foil; « 
appeal  lies  to  tbe  Lord  Chancellor.  EiperuCet^ 
1  M.  &  M'Ar.  197. 

If  assignees  are  elected  by  tbe  vote  of  thspeCi* 
tioning  craditor  before  he  has  proved,  tbe  dioicen^ 
be  vacated,  although  tbe  petition  is  picamwi « 
months  after  the  election.  Ex  parte  Deek^,  1  ^^^ 
67. 

Where,  at  the  election  of  asaigaees,  tbe  wft 
part  in  vdue  of  the  creditors  had  been,  aeddesw^ 
and  without  default  on  their  parts,  eidoded  tm 
voting,  a  new  choice  of  a9signees  was  diieet«)  lo" 
made;  £x  parU  Deehapeauroyge,  1  M.  ^M'Ar.l^i 

(b)  Rights. 

An  assignee,  under  particular  drcoaistiBeii,  p«^ 
milled  to  bid  at  the  sale  of  the  banknipt's  em 
bin  solicitor  not  having  tbe  mansgementof  cbeiw. 
Ex  parte  Morland,  in  re  Pane,  1  M.  &  M'Ai. 
76.  '  .^ , . 

The  assignee  of  a  bankrupt  msy  bsjoitiM  d 
declining  to  continue  works  in  a  mine,  whick*"* 
appear  likely  to  prove  immediately  beaefidil*^ 
esute ;  and  even  in  relinquiabing  tbe  bantogt*** 
terest  therein  as  a  damnoem  ketrediias ;  bat,  bo**^ 


pure  their  motives,  neither  assigaess  ■•VJiJl 
sioners  can  be  permitted  to  possets  t^wnndwi.^ 
purchase  or  otherwise,  of  any  of  tbe  bsskropt^ 
terest  in  such  property.  ..i. 

Against  all  transfers  of  the  ^^"^P^iJjrf 
either  to  tbe  aseignees  or  comnisnosefSy  tbe  fw 
tbe  Court  is  uniferm  and  inilezibl&    As 
ought  not  to  act  as  aoUcitor  under  tbe 
Ex  parte  EaHeock,  1  M.  &  M'Ar.  f51. 
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Wbere  m  wammt  of  attorney  it  fl^v<Mi  to  t  penom 
-who  aftprwardt  becomes  bankrupt,  hit  a^gnaefl  may 
«nttr  ap  judgnM&t  in  the  name  of  the  ba^kropt,  and 
in  general  eannot  do  ao  in  their  own  nam^*  Guinm 
T.  CmrrM,  9  Law  J.  K.B.  U,  a.  o.  1  B.  k  Ad.  459. 

Aaaigneee  are  not  entitled  to  trarelling  expeoaes. 
Eg  parit  £(•««,  1  Moot.  1. 

Aasigineea  eannot  dei«^te  their  general  autboritj ; 
the  Hooae  ef  Lorda  will  rectify  an  errooeooa  opinion 
of  tbe  Scotch  courta,  with  reepeet  to  English  law, 
/oonded  upon  tbe  opinion  of  connael.  Dovgiat  r, 
Browne,  1  Mont.  93. 

(f)  LiabilUiei, 

Aaaignees  of  a  bankrapt  not  responsible  for  a  loas 
BfWCained  in  tbe  diapoaal  of  tlie  bankrupt's  eifeots, 
where,  under  tbe  cireuroalanGes,  it  ooold  be  inferred 
tbai  tbere  bad  been  no  blameable  negligence  in  their 
conduct     Ex  parte  Turner,  1  M.  &  M*Ar.  52. 

In  an  action  brought  against  J  T  by  tbe  defen- 
dants, a  verdict  was  taken  against  bim  for  10,000/., 
subject  to  an  award  ;  J  T  then  became  bankrupt, 
nnd  afterwards  the  award  was  made,  by  which  the 
amoont  of  the  damages  was  reduced ;  it  did  not  ap- 
pear that  tbe  assignees  went  in  before  the  arbitrator : 
Held,  that  they  were  not  bound  by  the  award.  Ded 
▼  •  Herring,  S  8im.  143. 

After  assignees  bare  acted  for  some  time  under  a 
coauniasion»  which  ultimately  proves  to  be  invslid, 
the  assignees  are  liable  for  tbe  costs  which  have  been 
incurred,  and  not  tbe  petitioning  creditor.  Ex  perts 
Pmml,  7  I^w  J.  Cbanc.  139. 

An  application  to  the  Court  for  an  order  to  enrol 
tbe  proceedings  under  6  Geo.  4.  c.  1 6.  s.  96,  must 
l>e  on  petition.    Assignees  who  refuse,  at  the  re- 
quest of  parties  interested,  to  enrol  proceedings, 
wrbicb  before  tbe  6  Geo.  4.  c.  16.  they  were  bound 
to  produce  on  a  subpoina  duces  tecum,  refuse  at  the 
peril  of  coats.  Ex  parte  Johnttanef  1  M.  &  M*  Ar.  8t* 
If  tbe  creditoraof  a  bankrupt  meet  for  tbe  purpoae 
of  considering  whether  unfinished  work  of  the  bank- 
rupt ahall  be  finished  and  sold,  and  tbey  refuse  to 
finish  it,  until  one  asfignee  agrees  to  find  funds,  on 
whieb  tbey  all  agiee,  tbe  other  assignee  is  not  liable 
for  materiala  provided  to  finish  the  work.  Bothomley 
T.  Utb&nte,  Pes.  A.C.  99.  [Kenyon] 

If  four  persons  are  chosen  aasignees,  and  at  tbe 
choice  it  is  verbally  agreed  that  one  shall  act,  and 
notice  is  given  to  tbe  banker  to  pay  tbe  drafts  of  the 
one,  and  a  dividend  ia  declared,  and  notice  is  given 
to  the  creditors,  **  that  they  may  receive  the  divi- 
dend upon  application  to  the  assignees,"  and  tbe 
acting  aeaignee  pay  the  dividends  by  cheques  which 
are  dishonourea,  he  having  overdrawn  the  account, 
and  absconded :  the  other  three  assignees  are  liable. 
Ex  pnrte  Booth,  1  Mont.  248. 

The  44th  section  of  tbe  statute  6  Geo.  4^  c.  16, 
by  which,  every  action  brought  against  any  person, 
for  anything  done  io  pursuance  of  the  act,  must  be 
commenced  within  three  calendar  months  next  after 
the  fact  committed,  does  not  apply  to  tbe  case  of  sn 
assignee.  Carruthert  v.  Payue,  7  Law  J.  C.P.  84, 
S..C.  5  Biug.  f70,  ».  c.  2  M.  &  P.  4S9. 

Tbe  44tb  aection  of  tbe  6  Gea  4.  c.  16.  does  not 
protect  assignees  in  the  seizure  of  goods  supposed  to 
be  those  of  the  bankrupt,  and  consequently  an  action 
against  tbem,  in  respect  of  such  seixore,  is  well 
brought,  though  it  be  commenced  after  tbe  cspira- 


tioB  of  three  aaonCba  frcNB  the  fact  oommiiied.  Edge 
T.  Parker,  7  Law  J.  K.B.  101,  a.  c.  8  B.  &  a  697. 

(rf)  Removal  of. 

[See  Section  36,  1  &  S  Will.  4.  c.  56.] 

A  purchase  by  an  atsignee  of  a  email  portion  of 
the  bankrupt's  estate,  although  it  may  render  an  in- 
quiry necessary,  does  not  justify  the  removal  of  as* 
signees.    Es  parte  Tlumsou,  9  Law- J.  Cbanc.  17. 

(K)  Of  THE  Assignment. 
(a)  0/  the  Conveyaneem 

It  is  not  necessary  to  enrol  a  provisional  assign- 
ment, when  the  title  appears  in  the  general  assign- 
ment.    Ex  parte  John  Martin,  1  Mont.  84. 

(6)  Of  the  Bankrupt* t  property,  real  and  pereonaL 

Under  6  Geo.  4.  c.  16.  s.  65,  tbe  equitable  mort- 
gagee of  a  bankrupt  tenant  in  tail  is  entitled  to  have 
his  lien  made  good  as  against  the  fee  simple  of  pre- 
mises, of  which  the  bankrupt  was  seised  as  tenant 
in  tail.     Ex  parte  Wiee,  1  M.'&  M*Ar.  65. 

The  Registry  Act,  7  Ann.  c.  SO,  does  not  apply 
to  a  mere  equiuble  mortgage,  created  by  the  deposit 
of  tbe  title  deeds. 

Such  an  equitable  mortgage  will  prevail  against  a 
subsequent  assignment,  duly  registered  to  the  as- 
signees of  tbe  bankrupt  mortgagor. 

An  equitable  mortgagee  is  entitled  to  receive  the 
rents,  and  hold  them  against  the  mortgagor  or  his 
araignees,  after  he  becomes  bankrupt.  Sumpter  ▼. 
Cooper,  9  Law  J.  K.B.  ft6,  s.  c.  f  fi.  &  Ad.  ttS, 

Where  a  bankrupt  had  merely  an  equitable  in- 
tereat  in  <iertain  aharea  of  the  stock  of  a  public  com- 
pany : — Held,  that  the  asaignees  could  not  maintain 
trover  for  the  certificates  of  the  ahares ;  which  cer- 
tificates described  tbe  person  who  was  legally  enti- 
tled, and  not  the  bankrupt,  as  the  shareholder. 
Dawten  v.  Riahvorth,  9  Law  J.  K.B.  96,  s.  c.  1  B. 
&  Ad.  674. 

Payments  agreed  to  be  nuide  by  an  occupier  of 
the  aoil,  under  a  parol  licence  to  dig  earth  and  make 
bricks,  are  in  the  naturs  of  rent,  and  as  socb,  a 
mortgagee  of  the  premises  is  entitled,  after  notice 
in  the  uaoal  manner,  to  all  sums  in  arrear  from  aoch 
occupier  at  the  time  of  tlie  notice,  or  which  may  be- 
come due  afterwards.  £x  parte  Hankey,  1  M.  & 
M«Ar.  «47. 

If  the  aervant  of  A  embexzle  bis.  property,  and 
therewith  purchase  a  lease,  6co.,  and  afterwards 
commit  an  act  of  bankruptcy,  and  then  aasign  tbe 
lesse  to  A  ;  A  bss  not  such  an  equitable  lien  as  to 
be  an  answer  to  an  action  of  trover  by  ihe  assignees. 
Blaxam  v.  Oraham,  Pea.  A.C  S.  [Kenyon] 

Son  carrying  on  basiness  at  £,  ostensibly  for  him- 
self, but  reslly  for  his  father,  orders  goods  in  his 
own  name,  meeta  them  when  arrived  at  £,  and, 
before  delivery,  givea  them  a  further  destination  to 
bis  uncle's  house,  situate  in  W,  where  he  occasion- 
ally did  business : — Hekl,  that  as  tlie  son  appeared 
to  do  so  in  the  ordinary  coorae  of  business  and  ac- 
cording to  an  original  intention,  and  not  adversely, 
(bis  fsther  being  in  prison  for  debt,)  to  protect  him- 
self in  respect  of  a  lien  on  tbem  for  the  price,  for 
which  he  waa  liable,  tbe  goods  were  tbe  property  of 
the  father  in  the  handa  of  the  uncle.  Hawkee  v. 
Dunn,  9  Law  J.  £zc.  184,  s.  c.  1  C.  &  J.  5f8,  s.o« 
1  Tyrw.  413. 
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A  oMtoaiar  is  noC  MtitM  U  leooTer  thoft  bilit 
in  the  hwdi  of  bis  banken,  at  Um  tiaM  of  tbek 
baiUmiptej,  when  tbe  b«bit  of  dealing  between  tbe 
paitiee  was  tocb  as  to  warrant  an  inference,  tbat 
tboT  mutually  considersd  and  treated  suob  bills  as 
cash.     £v  perft  Tkmmpmm,  1  M.  &  M'Ar.'  19«. 

By  tbe  terms  of  sgreement  between  F  ft  Co.  and 
tbeir  bankers  S  &  Co.,  tbe  permission  to  discount 
indorsed  bills  of  exohange  was  Kmited  to  the  amount 
aeoessarj  to  meet  snob  aooeptanoes  of  F  ft  Co.,  as 
were  in  tbe  ooorse  of  immediate  payment  at  tbe 
bouse  of  S  &  Co.  To  corer  certsin  acceptances 
becoming  due,  F  ft  Co.  remitted  to  S  &  Co.  an  in- 
dorsed biU  of  excbange;  tbe  acceptances  were,  how- 
ever, dishonoured  by  S  &  Co.,  who  soon  afterwards 
stopped  payment,  S  &  Co.  then  procured  the  bill 
to  be  accepted,  and  made  an  entry  in  their  hooks  of 
tbeir  ba?ing  diaoounted  it.  A  commission  of  bank- 
i«pt  having  issued  against  S  &  Co.  .-^Held,  that  S 
U  Co.  bad  no  right  to  disoonnt  tbe  bill  without  ese* 
Ctttang  tbe  truat  reposed  in  them,  and  that  tbeir  as^ 
signees  wei*  bound  to  deliver  op  the  bill  to  F  &  Co. 
£r  fmru  Frert,  1  M.  &  M*Ar.  863. 

Bills  of  exchange  were  deposited  with  baakeri 
before  their  bankruptcy,  and  handed  over  by  them 
•n  tbe  day  of  tbeir  bankruptcy  to  A  B,  who  receiv- 
ed the  proceeds  of  some  of  tbam,  and  handed  over 
those  monies  and  the  remaining  bills  to  the  aisignees 
as  seen  ss  they  were  appointed  :— Held,  that  the 
assignees  were  not  liable  in  trover  for  the  bills  of 
which  A  B  reeeired  tbe  proceeds.  Demand  of  the 
bills  having  been  made  on  A  B,  but  the  assignees 
having  received  the  proceeda  of  aome  of  them  iMfore 
any  demand  was  made  on  themselves  :-^HeId,  tbat 
they  were  nevertheless  liable  in  trover  for  those  so 
received.  Timitmmt  v.  Strmchan,  C  M.  6c  M.  377, 
•.  c.  4  C.  ft  P.  SI.  [Tenterden] 

Agrssmeat  by  a  trader  for  tbe  purchase  of  two 
pipes  of  wine.  They  were  lying  in  a  bonded  ware* 
Louse,  in  the  names  of  two  persons,  who  had  given 
bond  for  tbe  duties.  It  was  a  part  of  the  agreement 
that  tbe  buver  should  pay  the  dpties.    The  seller 

Save  te  tbe  buyer  an  oraer  on  the  warefaousesMn  to 
sliver  the  wine.  There  never  was  any  aotosl  deli* 
very  or  transfer  of  the  wine.  The  warebonsemen, 
oa  the  duties  beoemiog  payable,  paid  tbe  duties, 
and  were  repaid  by  the  seller,  who  thereupon  wrote 
to  the  buyer,  informing  him  that  they  had  discharged 
tbe  duties,  and  added  tbe  amount  to  the  account, 
•nd  requiring  payment.  The  winea  bad  now  been 
rtmorsd  to  tbe  wnrebonse  of  tbe  warehoussmen, 
who  had  thus  given  bond,  and  paid  the  duties.  Tbe 
bnyer  sold  one  of  tbe  pipes  ef  wins ;  and  it  was  de- 
livered |o  bis  order  by  the  wawhoosemen,  who 
charged  him  rent  from  tbe  time  of  the  purchase. 

The  buyer  afterwards  became  bankrupt;  and,  in 
an  action  of  trover  by  bis  assignees  sgaiost  tbe 
wansboossBMO  lo  recover  the  other  pipe, — it  wss 
held*  that  they  were  not  entitled  to  recover  without 
payment  of  the  debt,  for  which  the  seller,  through 
the  warrhousemen,  had  a  lien.  Winh  v.  HauaU,  7 
Law  J.  K.B.  t65.  a.  c.  9  B.  ft  C.  37«. 

The  right  of  action  for  dsmages,  in  reepect  of  a 
bresoli  of  contract  touching  properly,  peases  to  the 
asKlgnses  of  ths  bankrupt  person  having  such  a 
right)  although,  at  the  time  of  the  bankraptcy,  the 
junount  of  the  damages  is  unliquidated.  Wright  v. 
FuhJitUi,  9  Law  J.  K.B.  309,  s.  c.  2  B.  &  Ad.  767. 


(c)  frop^rty  qftU  BaalEnipc'i  W^t. 

Tbe  wifo  of  a  baakrvpt  waaentided,  asder&ivi 
of  her  grandsMtber,  to  k  moiety  sf  CMtais  poUk 
Ainds  on  tbe  desih  of  her  mother.  H«r  kidnid  li> 
casM  bankrupt ;  tfa«n  tbe  wifo  disd ;  ihss  thfenoikr 
died.  On  a  bill  filed  by  tbe  asKgneek  of  the  b^ 
rapt  against  the  exoeotrix  of  tbe  grsatedMraJ 
the  administrstor  of  tbe  wife  of  ths  Inakrajic- 
Held,  that  tbe  baakrapt,  having  sanivedbisvii^ 
the  sssigneee  beeame  tienefidally  estitied.  Hmfv 
V.  Ravenkill,  6  Taunt.  144. 

A  right  by  husband  and  wife,iB  right  of  tbe  «ifc, 
to  bring  a  writ  of  entry  $ur  efreifswnt,  jMueibjtke 
assignment  to  tbe  assignees  of  tbe  bttsband, «  U< 
bsnknipicy.  MiuhtU  ▼.  Hwhet,  8  Lav  J.  CP. 
448,  8.C.  6  Biag.  689,  s.  e.  4  M.  ft  P.  577. 

(d)  Trn$t  Propmrtf. 

In  a  lease,  the  name  of  A  is  inserted  at  the  ban 
upon  a  trust  for  B,  but  there  is  no  dedanti«  if 
trust  in  writing :  A  commits  an  act  of  baakniiiicy, 
and  then  executes  a  declaratiott  of  treat;  tibuwuk, 
a  commieaion  of  bankruptcy  isauss  igaiait  A:- 
Held,  that  this  declaration  of  Crust,  tbonfhtfKald 
after  the  bankraptcy,  will  prevail  is  hmttt  B. 
against  tbe  assignees.  Gardrnr  v.  HmBt,  f  Liv  J. 
Chane.  t. 

Under  the  6  Geo.  4.  c.  16,  esfatet,  «f  vttelt 
bsnkrupt  is  seiaed  as  a  bars  trastae,  do  oot  pMto 
bis  sssigneee.  The  assignees  of  a  banknipt  m  art 
necessary  partiea  to  the  conveyance  of  an  eiutse 
which  the  bankrupt  was  seised  ss  Croaiee.  Exfvtt 
G$tinyt,  1  M.  ft  M*Ar.  «38. 

Husband  and  wifo  make  a  poat-nopdal  aatdmcat 
in  18tl,  of  moniea  due  to  the  wife.  Tb$wtK» 
were  received  by  tbe  trustees,  sod  ioreMadiitMr 
names.  The  husband  was  a  trader,  asd  bd  on* 
mitted  acta  of  bankraptcy  prior  to  the  artdoif^ 
In  18S3  he  was  dedared  banknipt  :'He)d,ttoU 
aasignees  were  entitled  to  tbe  foods.  Th«  6 Gfl&i 
0. 16.  s.  73,  has  no  retrospsetive  operttioB.  Wm- 
wtU  T.  LoMT,  S  Sim.  360.  ^ 

The  interest  of  a  sum  of  stock  wss  gives  to  Aw 
life,  ramainder  to  hie  children,  with  proriso  Wi 
should  not  be  subject  to  alienation  or  ^^V^^  ^ 
mortgage  or  otherwiae,  or  by  antidpstion  of  Bei^ 
ceipt;  and  incase  he  should  cbsifs  orttteajfiK 
incumber  liie  same,  soch  cbsrge,  mortgigti  ok^ 
disposition,  or  inoombrance,  was  to  operate  eitw' 
foiture  of  his  life-interest,  snd  the  fond  ^^^ 
the  persons  next  in  remainder, aa  Uhewttea^f^ 
dead:  A  became  bankrupt :~Held, that bkl*^ 
terest  did  not  cesee,  but  pasaed  to  Iw  >«j!f[* 
Uar  V.  L^rett,  7  Law  J.  Cbsno.  117,  a,  a  IS* 
479,  s.  c.  1  Russ.  ft  M.  690. 

Where,  upon  the  bankruptcy  of  s  trsicii, «" 
person  is  solely  entitled  to  all  the  tmat  eauJM" 
Court  will,  upon  petition  in  bsahuptcf  aaaHJ 
Geo.  4.  c.  16.  s.  79,  order  the  basknipt  »  «JJ^ 
and  deliver  it  to  such  person  withost  asew  w** 
£s  parte  Haneos,  1  Mont,  f  47. 

(e)  RiptiUd  munhipf 

Tbe  owner  of  certain  i«>n-woikamortg^**J 
and  coatiaues  in  posseasioa  till  be  b^^o^^^llJl^ 
ropt  .—-Held,  tbat  nearly  the  wholeof  *J/'^2J3 
bekpged  to  the  mortgagee,  sad  set  ts  ^ 
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if  tfae  tenkniptt  iid  WBt  not  to  be  coMidered  m 
rithiD  Che  order  aod  dispoiition  of  the  bftnkrupt» 
R«#bri<  V.  BuJmp,  7  Lew  J.  Chene.  108. 

forties  mortgeged  cotton-mille,  **  with  etetm-en- 
poe«  esghie-hoaee,  boiler,  and  boiler-hooeet,  ware- 
boneeo,  mod  eoaiktiog-houMs,"aDd  bectne  baokrapt : 
Held,  that  the  eteaiB-engine  and  boilers  were  not 
m  the  order  and  diepoeitioeof  the  bankrupt*,  at  tbe 
linaB  of  their  bankruptcy.  Huhbard  r,  Bagthaw,  9 
Imw  J.  Cbanc.  190. 

Shores  in  a  canal  oompanj,  wbiob,  by  the  aot 
iBcorperodog  tbe  oompaayj  alo  declared  to  be  per- 
sonal estate  and  traaattissible  as  auck,  ore  within 
the  7Sd  section  of  the  Bankrupt  Act. 

Therefore » if  ibey  are  assigned  by  A  to  B  as  pur- 
chaser for  valuable  consideration,  by  deed,  but  the 
tnosfer  is  aot  completed  in  the  books  of  tbe  com- 
pOD  J,  and  the  shares  continue  standing  in  tfae  name 
of  A,  and  he  becomes  bankrupt,  they  pass  to  bis  as* 
sigDOcs.  Broekbank  r.  Dilumih,  8  Law  J.  Cbanc.  1, 
s.e.  1  Moot.  116. 

If  a  person  buying  wine  of  a  merchant,  permit  it 
to  remain  in  his  ceUar,  though  for  the  purpose  of 
ripening,  and  the  merchant  b«x>mes  a  bankrupt,  the 
attigneea  may  take  the  wine  as  being  in  the  posses- 
sion of  the  bankrupt,  under  7  Jac.  1.  Damur  t« 
Bmnutt,  Pea.  A.C.  98.    [Kenyon] 

The  phiin  tiff  ordered  a  chariot  of  a  coach-builder, 
and  paid  him  for  it,  and  when  completed  in  other 
mspeetSy  ho  ordered  a  front  seat  to  be  added,  and 
afterwards  sent  for  it  repeatedly,  aad  tbe  builder 
promiBod  to  delirer  it. — ^The  plaintiff  being  after- 
wards dissatisfied  with  it,  dixected  it  to  be  sold,  and 
it  remained  on  the  builder's  premises  for  that  pur* 
psse,  who  afterwards  became  bankrupt,  the  front 
seat  not  haviag  been  added ;  aad  tbe  chariot  was 
sailed  by  the  assignee,  and  sold^under  the  oommis- 
aiea:^Held»  that  the  plaintiff  was  entitled  tore* 
eoier  in  an  aetion  of  trover  brooght  against  tbe  as- 
signee, as  tbe  chariot  did  not  pass  to  him  as  being 
in  the  order  and  disposition  of  the  bankropc,  with 
the  eonsent  of  tbe  true  owner,  within  the  nMsning 
of  the  7«nd  oectioa  of  the  statute  6  Geo.  4.    Carrw 
tkers  V.  Paywe,  7  Law  J.  C.P.  84,  a  c.  5  Biag.  £70, 
s.e.SM.  &  P.4t9. 

A  assigned  a  leasehold  messuage  and  household 
famiture  to  B  upon  trust  for  the  use  of  A  for  Kfe, 
ttd  after  bis  decease,  for  tfae  use  of  C  his  wife,  for 
life,  and  after  the  decease  of  tbe  surrivor,  for  the  oee 
of  their  daughter  D.  A  otcopied  tbe  memuage, 
vitfa  die  (famituie,  until  Octsber  1816*  when  he 
'^".    In  October  1817,  C,  the  widow,  married  £, 


^bp  immediately  tdok  possession  of  the  messuage 
Md  furmtnre,  and  continued  ia  possossioa  until 
October  18f  8,  whenaconrniissson  of  bankrupt  isrtied 
»gtmst  him. 

In  October  1818,  E  bad  procured  B  to  assign  the 
nasmsffe  and  furniture  to  him  by  a  deed,  which  con- 
Mned  mlae  recitals,  and  wasin  breach  of  the  trust: — 
Held,  under  these  ctreumstaacee,  on  the  petition  of 
C  and  D,  that  the  furniture  was  not  in  tbe  order  and 
disposition  of  the  bankrupt  £,  and  that  his  assignees 
*^aU  be  reetrsiaed  from  seliingibe  same.  £k  parU 
HurtMorf,  1  M*  &  M'Ar.  169;  oonfirmed  £t  perie 
««»rK/e,  1  Mont.  S4. 

^Vfaere  a  party  eieets  a  policy  of  amnranee  on 
ms  life,  and  assigns  the  ssme,  by  way  of  mortgage, 
**  ft  security  for  a  debt,  and  aftorwtids  bso^met 


bankrupt^lnd  the  person  to  whom  the  alignment 
is  madoi  (though  for  raluable  consideration,)  does 
not  giro  notice  of  hia  claim  to  tfae  persons  liable  to 
pay  tbe  money  awored : 

.  Held,  that  tbe  policy  is  within  the  order  and  dis- 
position  of  the  bankrupt,  at  tbe  time  of  his  bank- 
ruptcy ;  and  the  produce  arising  from  the  sale  of  it 
is  to  be  applied  by  tbe  assignees  for  the  benefit  of 
the  creditors  generally ;  and  the  specifio  amignee 
must  go  in,  and  prove  Lis  debt  under  the  bankruptcy* 
£s  ports  CfMlU,  9  Law  J.  Cbanc.  56.  s.c.  1  Moot. 
110 :  S.  p.  WiUhvu  v.  Thorp,  %  Sim.  f  57. 

If  property  is  assignable  by  transfer  tidkets,  the 
reputed  owner  is  the  possessor  of  the  tiriMts.  ^thut 
V.  Uoydp  1  Mont.  105. 

(L)  Op  Relation. 

(a)  Poymenti  tnade  by,  to,  and  on  account  of  the 

bankrupt, 

IGardencr  t.  Row,  Dig.  Law  J«  9\,  8.c.  4  Rum. 
678.] 

The  82nd  section  of  the  sUtute  6  Geo.  4.  o.  16, 
applies  as  well  to  payments  made  before,  as  to  pay- 
ments made  since,  tbe  passing  of  that  act.  Tsrriiig- 
ton  T»  Harftrtavct,  7  Law  J.  C.P.  X07,  s.  c.  5  Btng. 
469,s.o.3M.&P.  137. 

SsmbU,  that  payments  made  to  a  banker  under  an 
agreomeat,  by  which  agreement  tbe  customer  was 
allowed  to  orerdraw  his  account,  are  not  rohmtary 
payments  so  as  to  make  them  fraudalent  under  6 
Geo.  4.  c.  16.  Vaehcr  t.  Cocke,  8  Law  J.  K.B.d41» 
s^  e.  1  B.  &  Ad.  148. 

Where  a  trader  boirows  money  for  the  purpose  of 
executing  a  particular  order,  under  a  Torbal  stipula^ 
tion  that  it  shall  be  repaid  out  of  tbe  proceeds  of  the 
order,  and  accordingly,  on  receiring  those  proceeds, 
jnakes  such  rspayment,— this  will  not  constitute  a 
fraudulent  preference,  although,  at  tbe  time  when 
he  makes  such  repayment,  he  is  known  by  the  leader 
to  be  in  a  state  of  insolvency,  and  shortly  afterwards 
becomes  a  bankrupt. 

Tbua,  where  the  defendauta,  in  July  1827,  lent 
oenain  traders  A  sum  of  money  to  enable  them  to 
•aeente  ordom  giren  by  the  l^st  India  Company, 
nbder  tbe  ezprem  agreement  that  tbe  loan  was  to  be 
returned  on  tbe  East  India  Company  paying  for  the 
goeds  supplied,  aad  in  the  Norember  following,  on 
such  payment  being  made,  the  amount  of  the  sum 
lent  was  immediately  beaded  orer  to  the  defendants, 
they  baring  been  oogoisant  of  the  feet,  that  from 
July  up  to  that  time  tbe  traders  had  been  in  an  in- 
solrent  stste,  and  an  set  of  bankruptoy  was  cona* 
mitted  on  the  following  day  ;  it  was  held,  that  this 
payment  was  not  a  fraudulent  preference,  and, 
tberefore,  that  the  assignee  could  not  recover  back 
the  amount  thereof.  Hunit  ▼.  Murttoicr,  8  Law  J. 
K.B.  fit,  a.  o.  10  B.  &  C.  44,  8.  c.  5  M.  &  R.  IS. 

A  trader  in  prison  under  arrest  for  debt,  eight 
days  before  tfae  suing  out  of  tbe  oostmimion  nndetr 
which  fae  was  dedared  a  bankrupt,  obtained  a  day- 
rale  aad  went  to  an  insunnoe-ofllee  to  reesivo  a 
sam  of  money  that  was  doe  to  him.  The  defendant, 
a  credilsr,  knowing  that  fais  debtor  was  to  receive 
tfae  BMney^aaetfaim  at  the  office,  and  tdere  demanded 
and  rseaired  payment  of  his  debt.  In  an  action  by 
the  sssignoes  to  recorer  tfae  sum  so  paid  to  tfae  de- 
firtidant,  as  awaey  bad  and  received  to  their  ass, 
Ifes  jury  iiaviag  found  tfaat  ths  payment  was  net 
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mftda  with  t  view  to  a  fnadolent  preference,  and 
that  the  creditor  was  not  at  the  time  aware  of  an 
act  of  bankruptcy  by  the  debtor, — The  Court  held 
the  payment  to  be  protected  by  sect.  8S  of  the  6 
Gea  4.  c.  16.  Ckurckill  v.  Create,  7  Law  J.  CJ*. 
69,  a.  c.  5  Bing.  177,  •.  c.  2  M.  &  P.  415. 

A  being  a  bankrupt  continues  in  possession  of  his 
estate,  and  grants  an  annuity  out  of  cerUin  premises 
to  B.  Tbe  tenant  in  possesfion  pays  the  rent  to  B 
in  order  to  prevent  a  distress.  The  assignees  cannot 
maintain  an  action  for  money  had  and  received 
against  B.  Damton  v.  Pigman,  Pea.  A.C.  111. 
[Kenvon] 

A  bankrupt  assigned  all  hispro})erty  to  two  trus- 
tees, one  of  whom  was  the  petitioning  creditor,  who 
was  present  at  tbe  execution  of  it  by  the  bankrupt, 
and  executed  it  himself,  hot  not  in  the  presence  of 
any  attorney  or  solicitor  :— Held,  that  this  was  not 
such  an  assignment,  as,  being  communicated  to  a 
creditor  of  the  bankrupt,  before  the  receipt  by  him 
of  money  from  the  bankrupt,  would  enable  the  as* 
signees  to  recover  such  money  as  money  received 
after  and  with  notice  of  an  act  of  bankruptcy.  Btir • 
hhdf^e  V.  Watum,  4  C.  &  P.  170.  [Tindal] 

Where  a  sale  of  goods  takes  place  after  an  act  of 
bankruptcy  committed  by  the  seller,  but  not  known 
to  tbe  buyer,  and  the  buyer  bmidjide  paya  the  amount 
to  the  seller,  against  whom  a  commisMon  of  bankrupt 
issues  within  two  months  afterwards,  the  payment 
made  by  the  buyer  is  protected  by  the  6  Geo.  4.  o.  16. 
a.8S. 

But,  whether  the  assignees  are  in  such  a  case  en- 
titled to  repudiate  tbe  contract,  and,  upon  tendering 
to  the  buyer  the  amount  of  such  payment,  to  have 
the  gooda  back — qu^re.  Hill  v.  Famell,  7  Law  J. 
K.B.  139,  a.  c.  9  B.  &  C.  45. 

The  defendant  accepted  a  bill  of  exchange  for  98/i« 
for  the  aocommodatioo  of  one  P,  after  a  secret  aot 
of  bankruptcy  by  P,  and  on  the  same  day  it  was 
agreed  between  them  that  P  should  sell  to  tbe  de- 
fendant four  horses  for  70/.  in  part  of  the  bill.  Tbe 
defendant  paid  the  bill  when  at  maturity,  and  the 
horses  were  delivered  to  bim :— Held,  that  this 
transaction  was  not  within  the  protection  of  the  6 
Geo.  4.  c.  16.  s.  8tf.  Cartm'  v.  Breton,  8  Law  J. 
C.P.  924,  8.  c.  6  Btng.  617,  a.  o.  4  M.  &  P.  424. 

If  A  have  a  lien  on  goods  of  a  bankrupt  in  bis 
hands,  and  B,  without  knowledge  of  any  act  of  bank- 
ruptcy, pay  A  the  sum  for  which  he  haa  a  lien,  and 
advance  a  further  sum  to  tbe  bankrupt  upon  those 
goods,  which  are  delivered  to  him,  trover  will  not 
Tie  by  assignees.  He  has  the  same  lien  as  A  ;  but 
if  the  value  of  the  goods  be  more  than  the  whole  sum 
advanced,  the  assignees  may  maintain  an  action  for 
money  had  and  received  for  the  residue.  Dixon  v, 
Purcs,  Pea.  A.C.  187.  [Kenyon] 

The  state  of  mind  and  motives  of  action  of  a  trader, 
in  making  a  payment  to  an  importunate  creditor,  on 
tbe  eve  of  bankruptcy,  are  proper  to  be  taken  into 
consideration  by  a  jury,  to  assist  them  in  determin- 
iug  whether  tbe  payment  was  voluntary  or  compul- 
sory. Tbe  jury  having  affirmed  the  former  by  their 
verdict,  where  the  debt  was  a  bill,  having  ten  days 
to  run,  and  tbe  creditor  threatened  to  arrest  tbe  tra- 
der and  his  father  (tbe  acceptor  for  his  son's  aocom- 
nodation,)  if  not  paid  when- due,  and  the  son  swore 
that  his  motive  was  to  save  his  father  and  benefit  tbe 
creditor;  the  Court  refused  to  grant  a  new  trial. 


Cook  V.  Itpftrs,  9  Law  J.  C.P.  155,  a  c.  7  fiiB{.4S8. 
a.  c.  5  M.  &  P.  353. 

Where  a  bankrupt  is  in  the  babitoftupplyiBsUi 
son  with  money  to  pay  his  bills,  gave  tOOLforda 
purpose  just  before  be  stopped  psymeat,  boBj it. 
the  time  insolvent,  but  not  expeetisg  to  bteme 
bankrupt : — Held,  that  the  question  for  lbs  jnr  ii 
an  action  by  his  asaigneee  agaiasttbe  son  tonoofv 
that  money  was,  whether  it  was  given  intJwariiBu^ 
course  of  maintaining  the  son,  eras  a  hatMm, 
preference  of  tbe  eon  over  tbe  crediton,  mdeii 
contemplstion  of  insolvency.  Such  gift  of  mmt 
is  not  within  the  6  Geo.  4.  e.  16.  t.  7S.  iWif. 
DanuU,  1  M.  &  M.  370.  [Tenterdeo] 

(6)  Other  dispotitions  of  the  bankrupCifmfen^ 

A  transfer  made  on  the  eveof  faanknipicj,ftia 
the  fear  of  criminal  process,  is  valid«  £x  piHi  !k 
Tattet,  1  Mont.  138. 

Under  the  21  Jae.  1.  c  19,  a  deed,  wbicb  itoia- 
reached  by  an  act  of  bankruptcy,  is  void,  tkoagkik 
commission  of  bankrupt  does  not  isne  tillsieretla 
five  years  afterwards,  if  tbe  party,  who  chins  h 
benefit  of  the  deed,  had,  at  the  time,  notice  of  tke 
act  of  bankruptcy.  Mouut/ord  v.  PoaUm,  7  Uv  J. 
Chanc.  166,  s.  c.  1  Mont.  79. 

A  transfer  of  goods  in  warehouse  by  itehspt 
to  A  Se  Co.,  by  mistake  for  A  &  Son.nioictkntvo 
months  before  tbe  issuing  of  a  commisaim,  W(v- 
lected  within  two  months,  vests  the  pnpflrt/  iitk 
goods  in  A  &  Son  from  the  time  of  the  (uit  tnsAit 
under  tlie  81st  section  of  6  Geo.  4.  c.  1&  A^ 
mission  issued  and  not  acted  on  nor  gaiea«d,iii^* 
fident  to  defeat  a  transaction  within  twonflsthicf 
it,  under  the  provision  of  the  81st  section.  PcUff 
V.  Leuhmo&r,  2  M.  &  M.  251 .  [Teotflidas] 

Assignees  of  a  bankrupt  cannot  recorv  ia  W^ 
goods  delivered  upon  a  transaction  which  tbe  but* 
rupt  himself  could  not  impescb,  unless  dieddiw^ 
is  subsequent  to  an  act  of  bankiuptcy  takiag  pw 
after  the  petitioning  creditor's  debt  has  aeoaeJ* 

Where  the  bankrupt,  after  a  secret  actof  bsw- 
luptcy,  bought  on  credit,  end  sold  for  v^J  *f^ 
at  unduly  low  prices,  tbe  purchssen  were  beU  ^ 
protected  by  6  Geo.  4.  c.  lo.  s.  82,  oolesi  tbepa" 
ohsse  was  in  the  nsoal  coarse  of  bniiBesfc 

And  if  tho  porcfaaaerknew  tbe  price  to  ^P'^ 
under  the  value  of  tbe  oommodi^.  it  is  not  eitv 
the  protection  of  the  statute.  Ward  v.  Ckrit,  1  >^ 
&  M.  497.  [Tenteiden]  , 

A  sale  of  gooda  at  such  a  price  and  osder  ^ 
circumstances  that  the  buyer  ought  to  baov  » 
trader  ia  selling  to  raise  money  ia  fraud  ^''^^^ 
ditors,  is  an  act  of  bankniptcy,  and  the  beysri»''*f 
to  the  assignees  in  trover  for  the  value  oitMf"^ 
Co(dt  V.  CuldoeotU  1  M.  5c  M.  522.  [XeBtBnhiJ 

(c)  Judgmenti  and  exeeuiieHS. 

On  a  supplemental  order  <Ui^*f  P'T'f^ 
money  into  court ;  not  a  judgment  withia  tse  W^ 
mpt  law,  but  a  apedfic  equity  upon  die  to^Pj 
tooting  it  for  the  parties  ulumatsly  •■?***^J^JJ. 
the  assignees  under  a  bankruptcy  takttg  P^^. 
tween  the  order  and  the  decree.  Hiuy^i^-  ^^ 
grove,  I  Mont.  225.  - 

Judgment  isentei«d  upon  a  wtfraatsfstu^ 
agaiaat  grantor  of  an  annuity  and  his  «**9 
1st  April  1825,  aftw  wfaiob  day  die  fei«er  b««^ 
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kaakfDpt«  By  6  G««to  4*  o.  Itf.  a.  55»  no  eiMotioa 
can  iMiM  agtintt  th«  mirdtj^  until  th«  value  haa 
been  aaoertained  by  tbe  oommiaaiooera  under  aection 
54.     time  v.  Morgan,  4  M.  &  R.  559. 

Sembie,  that  oo  tbe  aale  of  tbe  gooda  under  an  ev- 
eeaUOB,  tbe  proper tj  ia  diveated  out  of  the  debtor ; 
and  tbe  creditor  la  no  longer  a  creditor  baving  aecu- 
rity  for  bia  debt  nnder  tbe  6tb  Geo.  4.  e.  16. 
a*  108. 

But,  at  all  erenta,  be  ia  not  aucb  a  creditor  after 
tbe  Baonej  (the  produce  of  tbe  aale)  baa  been  paid 
•ter  to  tbeabertffy  and,  conaequeotly,  an  act  of 
banbmptcy  eommilled  aftarwarda  will  not  affect  tbe 
rigbta  of  tbe  jndgnant  creditor* 

Mor  will  tbe  rigbta  of  the  judgment  creditor  be 
affi»eted  by  tbe  oircumatance  of  tbe  act  of  bankruptcy 
being  coinnutted  before  tbe  writ  ia  letumable.  Hig" 
gm$  v«  M'Adum,  7  Law  J.  K.B.  97,  a.  e.  8  Y.  &  J.  1. 

The  defendant  obtained  a  jodgment  by  nil  jiicit 
(in  an  actida  Iem*  gooda  aold)  agaioat  a  bankrupt, 
and  aftarwarda  eiecuted  a  writ  of  inquiry ,  and  aigned 
iiial  judgment,  which  waa  affirmed  on  a  writ  of 
arror*  and  iaaoed  execution  agaioat  biaeffeota,  before 
any  act  of  bankruptcy  committed ;  but  aa  act  of 
bankruptcy  waa  committ^  before  the  aale.  Tbe 
final  judgment  waa  obtained  hejlort,  but  tbe  execution 
iaatied  ayimr  tbe  6  Geo.  4.  o.  16*  came  into  operation : 
»^HeId,  that  tbia  waa  a  jodgment  witbintlie  proviao 
IB  tbe  108tb  aection  of  that  ataiute ;  and,  therefore, 
that  tbe  aaaigneaa  were  entitled  to  recover  from  tbe 
eiecolion  creditor  the  money  levied.  Cumming  v* 
WiUfnd,  8  Law  J.  C.P.  168,  a*  c.  6  Bii^^  50f ,  a.  c. 

4  M.  &  P.  tsa. 

Where  money  bad  been  raiaed  by  tbe  aberiff  under 
%fi*rijatim»  before  tbe  return  of  tbe  writ ;  and  the 
debtora  became  bankrupt  after  the  retarn  of  the  writ« 
*-it  waa  held,  that  tbe  judgment  creditor  waa  not, 
xt  tbe  liaae  of  the  bankruptcy,  a  creditor  having 
iacutity  aooording  to  the  6tb  Geo.  4^  c«  16.  d  108; 
Aad  conaeqoenily,  that  be  waa  not  liable  to  refond 
the  money  to  tbe  aaaigneea,  alihongb  it  bad  not  been 
paid  to  bina  by  tbe  aberiff  until  after  the  bankruptcy^ 
iCfrgaa  v.  P^lUut,  7  Law  J.  K.B.  54,  a.  o.  8  B.  & 
C7f«. 

Where  tbe  gooda  of  a  bankrapttakan  in  execution* 
•re  diaeharged  by  payment  of  tbe  aum  to  be  levied 
by  a  creditor  after  a  docket  atniek,  the  aaaigneea 
aobiequently  choaen  cannot,  by  repaying  that  aum, 
■nintain  an  action  for  money  bad  and  received 
agtinat  tbe  aberiff.  Bucitcer  v.  Bttoth,  1  M.&  M.  518. 
[Parke] 

(M)  Of  Partners. 

The  atatttte  6  Geo*  4.  o.  18.  a,  12.  did  not  extend 
In  prevent  partaem  from  lending  money  on  rei^ien- 
^(ie.   Gora  v.  Wfnn;  1  M.  &  M.  393.  [Tindal] 

If  a  oommiaaion  iaai\e  againat  three,  and  the  joint 
^fttte  ii  inanfficieBt,  and  one  partner  pay  the  defi- 
ciency from  bia  private  eatate,  and  there  la  a  anrploa 
^  the  aeparare  eatatea  of  each  of  the  othera,  the 
Pwtner  who  paid  tbe  deficiency  ia  entitled  to  aucb 
■orploa  before  inteieat  ia  paid  to  tbe  aeparate  credi- 
^^^    £x  parfe  Rix»  1  Mont.  «S7. 

Aaiigneee  appointed  ef  a  banknipt*8  eatate*^ 
J|*^D^  not  paid  into  a  banker'a,  but  to  a  merchant'a 
^1^  >  one  of  tbe  aaaigneea  waa  one  of  tbe  mer- 
•banta ;  be  became  bankrupt,  and  bia  partner  held 
bable  for  tbe  money  in  their  banda  belongiog  lo  the 
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aaaignaa  of  tbe  original  bankrupta,  but  not  for  any 
intereat.     Tobin  v.  Can,  9  Law  J.  Cbanc.  242. 

A  truat  deed,  for  the  benefit  of  Scotch  creditora, 
made  by  one  of  three  partnera  in  two  Scotch  firma, 
all  of  whom  are  alao  partnera  in  Engliah  firma,  ia  not 
aucb  an  act,  in  the  ordinary  courae  of  the  partner* 
abip  buaineva,  aa  to  be  valid  againat  the  other  two 
partnera  or  their  repreaentativea,  and  the  aaaigneea 
under  a  general  commiaaion  againat  all  cannot  homo- 
fogate  it.    Douglai  v.  Brown,  2  Dow.  &  C.  171. 

Where  one  member  of  a  firm,  who  carriea  on  bn* 
aineaa  on  bia  aeparate  account,  anppliea  gooda  to  tbe 
firm,  and  a  commiaaion  iaaoea  againat  the  firm,  the 
debt  ia  proveable ;  but  not  ao  for  money  advanced. 
Ex  parte  Cook,  1  Mont.  228. 

In  December  1818,  A,  B,  C,  and  D,  diaaolved 
partnerahip  aa  baokera  by  deed,  by  which  it  waa 
agreed,  that  A  and  B  abould  retire«  and  the  buaineaa 
be  carried  on  in  future  by  C  and  D.  C  and  D  co- 
venanted to  indemnify  A  and  B  againat  all  outatand- 
iog  demands.  In  October  1825,  C  died,  and  a  com* 
miaaion  iaau^  againat  D  ;  A  having  been  obliged  to 
pay  oertain  partnerahip  debta  which  C  and  D  bad 
undertaken  to  indemnify  him  againat :  Held,  that 
he  might  prove  under  tbe  commiaaion  for  tbe  amoant 
ao  paid,  although  be  knew  tbe  firm  to  have  been 
inaolrent  at  the  time  of  the  diaaolution  in  1818.  Ex 
purie  Carpfnter,  1  M.  &  M'Ar.  1. 

A«  being  in  partnerahip  with  B  and  C,  and  hold- 
ing atock,  aa  a  troatee,  along  with  two  other  trua- 
teea,  forgea  tbe  aignature  of  his  oo-traateea  to  a 
power  of  attorney,  autboriaing  B  and  C  to  aell  tho 
atock :  they  aell  the  atock,  and  tranafer  it  to  tbe  pur<' 
cbaaer,  and  tbe  proceeda  are  paid  in  to  tbe  bankera 
of  tbe  partnerahip ;  oommiaaiona  of  bankrupt  iaaue 
againat  B  and  C,  and  againat  A ;  proaecutiona  are 
iaatituted  againet  A  for  other  foi^eriea  of  a  aimilar 
kind,  and  be  ia  convicted,  and  executed,  but  no 
proaaoution  ia  inatituted  by  hia  co-truateea  :  Held, 
that  the  oo-truateea  are  entitled  to  prove  tbe  value 
of  the  atock  againat  the  partnerahip  eatate.  Ex  parte 
StoMt,  and  Ex  parte  Bolland,  7  Iaw  J.  Chanc.  10, 
a.  0. 1  M.  &  M' Ar.  315. 

A  partnerahip  acceptance,  given  in  diacharge  of 
tbe  aeveral  debt  of  one  of  two  pfirtnera,  cannot  be 
proved  againat  the  joint  eatate,  by  a  peraon  who 
took  it  in  diacharge  of  aucb  aeveral  debt,  thongh  it 
waa  left  for  aecaptaooe  at  tbe  bouae  of  buaineaa  of 
tbe  partnerahip,  and  tbence  returned  accepted,  nn- 
leaa  tbe  bolder  makeaout  that  it  waa  accepted  in  tbe 
partnerahip  name,  with  tbe  knowledge  and  aaM^nt 
of  tbe  other  partner.  Ex  parte  Goulding,  8  Law 
J.  Chanc.  19. 

Where  partiea  are  intereated  jointly,  and  enter 
into  a  covenant*  by  which  they  promiae  on  demand, 
jointlv  and  aeverally  to  pay,  no  demand  ia  neceasary 
ia  order  to  entitle  the  creditor  to  proceed  aeverally 
againat  the  partiea ;  but  where  it  waa  expreaalv  ati- 
pulated  by  three  partnera  that,  until  a  demand  waa 
made,  an  exiaiing  debt  abould  remain  a  joint  debt, 
and  no  demand  waa  made  previooaly  to  the  bank- 
ruptcy :  Held,  that  the  debt  waa  proveable  againat 
the  joint  eatate,  but  not  againat  the  aeparate  eatatei 
of  the  three.    Ex  parte  Fehrlie,  1  Moat.  17.    . 

An  inaolvant  who  baa  applied  to  take  tbe  benefit 
of  tbe  act,  ia  not  inaolvenfwithin  tbe  rule  that  a 
proof  cannot  be  made  againat  the  aeparate  eatate,  if 
there  ia  a  aolvent  partner. 
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Section  69  applies  only  to  partnerships  subsisttngf 
at  the  time  of  the  bankruptcy.  Ex  porta  MorrtMt  1 
Mont.  218. 

Under  a  joint  commission,  proof  ordered  hy  thd 
joint  against  the  separate  estate  of  one  partner,  who 
bad  appropriated  partnership  stock  without  the  pri- 
Tity  or  sanction  or  the  other  partners,  and  afterwards 
retained  it,  with  their  knowledge,  but  under  circum- 
stances  from  which  their  subsequent  approbation 
could  not  be  inferred.  Ex  parte  Watkim,  1  M.  & 
M*Ar.  57. 

A,  B,  and  C,  being  bankers  in  copartnership, 
were  appointed  treasurers  of  a  corporate  body,  and 
executed  a  joint  and  sereral  bond,  in  a  penalty  of 
30,000/.,  conditioned  for  the  performance  by  them 
of  Tarious  duties  as  treasurers,  and  especially,  that 
they  would,  "  when  thereunto  required  by  the  said 
company,"  &c.,  pay  all  balances  in  their  hands,  &c« 
A  commission  of  bankruptcy  issued  against  A,  B, 
and  C,  who  had,  at  the  time,  a  large  balance  in  their 
hands  as  treasurers;  but,  no  demand  under  the 
bond  baring  been  made  by  the  company  before  the 
bankruptcy  :  Held,  that  there  was  not  a  sufficient 
breach  of  the  condition  to  constitute  a  debt  prove- 
able  against  the  separate  estates  of  the  bankrupts. 
Ex  parte  the  Lancaster  Canal  Company  ^  1  Mont.  t7. 

A  employed  B  and  C  as  bis  stockbrokers ;  and, 
for  the  purpose  of  more  convenient  transfer,  allowed 
certain  stock,  belonging  to  him,  to  stand  in  the 
same  of  B  alone  ;  B,  without  the  consent  or  know- 
ledge of  A ,  sold  this  stock,  and  paid  the  produce 
into  the  partnership  funds  of  B  and  C.  B  and  C 
having  afterwards  become  bankrupt :  Held,  that  A 
was  entitled  to  prove  against  the  separate  estate  of 
B,  or  against  the  joint  estate,  as  be  should  think  fit. 
Ex  parte  Turner,  1  Mont,  f  55. 

A  payment  by  the  bankrupt  partner,  of  a  part- 
oership  debt,  is  not  protected  by  the  82nd  section 
of  the  6  Geo.  4.  o.  16.  Cratfen  v.  EdmondMon,  8 
Law  J.  C.P.  t98,  s.c.  6  Bing.  7Si,  s.c.  4M.  &  P. 
6SS. 

Assignees  of  a  bankrupt  firm  cannot  recover  back 
money  by  reason  of  the  mere  misappropriation  of  oue 
of  the  partners  before  bankruptcy.  Jonet  v.  Yates, 
7  Law  J.  K.B.  217,  s.c.  9  B.  &  C.  552,  s.c.  4  M. 
&  R.  613. 

J  C  S  and  W  S,  carrying  on  business  ss 
brewers,  in  co-partuership,  admitted  W  W  as  a  dor- 
mant partner.  It  was  stipulated  by  deed  that  the 
stock  and  eflTeots  of  the  old  firm,  including  the  plant, 
Ace,  and  book  debts,  should  form  part  of  the  capital 
stock  of  the  new  co-partnership;  that  W  W  should 
be  psid  10  per  cent,  on  the  capital  advanced  by  him, 
and  should  not  otherwise  interfere.  The  business 
was  carried  on  as  before,  in  the  names  of  J  C  S 
and  W  S  only,  until  the  new  firm  became  bankrupt. 
Upon  petition  of  several  creditors  of  the  old  firm, 
some  of  whom  had  notice  of  the  dormant  partner,  it 
was  held,  that  all  (he  personal  chattels  of  the  new 
firm  were  within  the  order  and  disposition  of  J  C  S 
and  W  S,  and  ought  to  be  administered  in  the  bank* 
mptcy  as  the  separate  estate  of  the  two.  Ex  porta 
Jennings,  1  Mont.  45. 

If  one  of  foor  partners  die,  and   tlie  surviving 

Sartners  compromise,  and  obtain  securities  for,  a 
ebt  due  to  the  original  firm,  and  beoome  bankrupts, 
the  securities  are,  by  reputed  ownerahip,  distribat- 
able  amongst  the  creditors  of  the  three. 


If  goods  are  pardiaaed  and  paid  ferbysfinsrf 
four,  on  joint  account  of  themselves  sad  two  ste 
firms,  and  one  member  of  the  firm  of  four  die,  isdib 
goods  are  in  the  pooseasion  of  one  of  the  two  fira% 
upon  the  bankruptcy  of  the  survivors  tkegoo^doiM 
pass  by  reputed  ownerahip  to  the  asstgnsesoftheMr* 
vivors.  If  a  firm  consign  goods  to  Hayti,  which  liur 
the  death  of  one  member,  are  returned,  and  a  bill  of 
lading  from  Hayti  is  sent  to  the  holder  of  sbiflof 
exchange  dishonoored  by  the  partnenbip,  ssd  tk 
goods  remain  in  the  West  India  Doeb;  ifaijr, 
upon  the  bankruptcy  of  the  survivon,  in  sd 
in  their  reputed  ownership.  Goods  in  the  task 
of  an  agent  are  not  in  the  reputed  ownerBbiptfUi 
principal.  If  a  firm  is  possessed,  as  laoitgigMS, 
of  real  estate,  which,  afcer  the  death  of  one  neBber, 
remaina  in  the  possession  of  the  survivon,  it  it  sat 
in  their  reputed  ownership.  Ex  parte  Teyler,  1 
Mont.  240. 

Where  several  persons  engaged  in  a  jobt  tdra- 
ture  which  produced  certain  property,  aod  qb«  of 
them  became  bankrupt  nfter  the  coapletMiBof  th 
adventure,  before  the  delivery  of  bis  shsre:— Hdi 
that  hia  assignees  were  not  entitled  to  recover  tU 
share  of  the  property  without  pa3ring  the  bssbipt'^ 
share  of  the  expenses. 

Where,  in  such  a  case,  the  course  of  boiiiMviit 
to  put  into  a  warehouse  all  the  sharsa  apart,  mrU^ 
with  the  initials  of  each  adventnrsr.  and  todiiiwit 
out,  if  hia  ahare  of  the  expenses  hsd  been  pod  ;a^ 
in  the  particular  case  there  had  been  a  putiil  M- 
very  :'-Held,  that  this  did  not  unount  to  a  viftol 
delivery  of  the  whole,  although  a  citarge  fix  «in- 
bonae-room  formed  a  part  of  the  expenses.  BMr- 
nm  V.  Shaekelt,  7  Law  J.  K.B.  80,  S.G.  6  B.ftC 
612,  S.C.  3BlftR.25. 

A  surplus  of  separate  estate  most  be  csnieil  o 
deficient  joint  estate,  before  payment  is  sisds  <■  * 
voluntary  bond.     Ex  parte  Spurrier,  1  Moat  146. 

A  commission  having  issued  against  A.  B,  od  C, 
and  it  being  sobssquently  discovered  tbtt  B  *«■ 
uucertificaietd  bankrupt,  the  Gommission  was  sidsw 
to  be  wholly  superseded.  Qu4rrs-^whsUicr  aj^Bt 
commission,  invslid  in  its  connexion  ss  loose  part- 
ner, can,  after  a  supersedeas  as  to  that  ose  parta^j 
be  rendered  valid  against  the  remaining  psitsen  ■ 
£x  parte  Wray,  1  M.  &  M'Ar.  195. 

(N)  Of  the  Dividend. 

Where  a  creditor  cannot  by  accident  proiaea  hi 
•ecurity  at  the  time  of  a  dividend,  and  fais  fwd  * 
in  consequence  rejected,  the  dividend  maybeopn* 
ed  on  giving  instant  notice  to  the  assigseefc  " 
parte  Barclay,  9  Law  J.  Cbanc.  168,  a  c  lM»t. 
126. 

If  three  commissioners  are  not  pressot  v1k<  >* 
Older  of  dividend  is  made,  it  is  invslid.  £*  P"" 
Day,  1  Mont.  215. 

Money  remaining  in  the  hands  of  the  ""^^J! 
answer  the  dividend  on  a  claim,  which  ^*^jf 
been  matured  into  a  proof,  beiag  lost  by  tha  biw- 
mptcy  of  the  sssignee,  and  the  proof  beisg  affiv- 
wards  perfected  :~Held,  that  the ciediior martl"* 
the  loss,  and  that  he  cannot  claim  the  anoost  oMN 
dividend  oot  of  the  assets  of  the  baakrSft  raslvM 
sobseqnetatly.  In  re  Grout,  7  Lsw  J.  Chase.  ?«v 
•.c.  lM.fr  M'Ar.  77. 
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Undtr  •  oomiuMion  tgunit  A,  t  diTidend  wu^ 
declarad,  tnd  refeatedlj  ad^Artized  to  be  paid  to 
tho  creditora  who  had  proved.  SubMquently  to  the 
appointed  daja  for  paymeDt,  B  and  C,  the  bankers 
to  the  commiaiioB,  in  wfaoae  bands  a  sam,  more 
than  sufficient  for  the  payment  of  soch  dividend, 
had  been  left  by  the  assignees,  stopped  payment, 
and  aftenrards  became  bankrupt: — Held,  that  an 
order  of  dividend  is  to  be  considered  as  a  aeparation, 
from  the  bulk  of  the  estate,  of  the  som  to  be  divided, 
and  that  the  unpaid  dividends  were  lying  in  the 
bands  of  the  bankers,  at  the  risk  of  the  creditors 
who  hsd  neglected  to  apply  for  payment.  Ex  paH4 
Poweil,  1  M.  &  M'Ar.  S8d. 

On  petition  for  payment  of  dividenda,  which  is 
unauccessfuUy  opposed  by  the  assignees,  interest  at 
five  per  cent.,  and  costs,  are  of  coorse  against  the 
asfigness,  who,  if  they  acted  hv»d  fida,  may  reim* 
buise  themselves  out  of  the  estate.  £x  paru  Har^ 
tiMoiH,  1  MonL  tdO. 

(O)  Of  the  Bankrupt. 

(a)  Surrtndtr, 

[See  Section  20, 1  &  2  Will.  4.  c.  56.] 

The  commissioners  cannot  spply  for  an  enlarge- 
ment of  time  to  surrender.  Exparte  Hall,  1  Mont.  S. 

A  bankri%pt,  who  wss  in  prison  for  debt,  did  not 
sarrender  to  his  commission  ;  neither  did  he  apply 
to  have  the  time  for  his  surrender  enlarged,  noc  to 
be  brought  -up  to  anrrender  under  section  119  of  the 
Bankrupt  ^ct,  6  Geo.  4.  c.  16 ;  nor  did  he  give 
QOiiee  to  the  oommisiioners  that  he  was  in  prison  :—. 
Held,  that  mnder  these  circimistancea  he  was  not 
indictable  under  section  112  of  the  statute  6  Geo.  4. 
c  16,  for  B«t  surrendering  to  his  commission,  erea 
though  the  imprisonment  could  be  shewn  to  have  been 
colliiaive.  RexY.  MiUhtU,  4C.&P.25l.[Littledale] 

(6)  Other  dutm. 

A  bankrupt  is  not  indictable  on  the  statute  6  Geo.4. 
C.16.  8. 112,  for  concealing  bia  books,  till  after  he 
bu  concluded  hia  last  examination.  Rex  v.  Walters, 
5C.&P.  138.  [Park] 

The  lease  of  a  house  belonging  to  the  bankrupt 
having  been  sold  by  auction  under  the  usual  order, 
the  Court  directed  the  assignees  to  execute  an  as- 
signment, and  the  bankrupt  to  deliver  up  possession 
to  tlie  purchaser: — upon  refusing  to  comply,  the 
bankrupt  was  ordered  to  be  committed.  Ex  parte 
Howibini,  lM.&M*Ar.  115. 

(c)  R\ght$  and  privileges* 

Petition,  that  a  bankrupt  be  compelled  to  convey 
under  6  Geo.  4.  &  16.  a.  78,  refused,  until  be  could 
have  an  opportunity  of  trying  the  validity  of  the 
oommissioo.    Ex  parte  Thomat,  1 M.  &  M'Ar.  64. 

A  proved  a  debt  of  424Z.  against  the  separate 
Mtate  of  B,  and. died  before  B  had  obtained  hia  cer? 
tificate,  having  bequeathed  to  B  a  legacy  of  200i. : — 
Ordered,  on  the  petition  of  the  assignee,  that  the 
som  of  2002.  shoold  be  deducted  from  the  proof  of 
4242.  made  by  A.  Exparte  Man,  1  M.  &  M*Ar.  210. 

(d)  AUawanee. 

The  right  to  allowance  does  no^  ^?Vty  ^  ^^T^- 
denda  declared  before  the  present  statute  came  into 
operation.  Anon.  1  Mont.  10. 


Where  the  bankrupt's  right  to  an  allowance  vested 
before  the  1st  of  September  1825:— Held,  that  be 
was  only  entitled  to  the  amount  directed  to  be  paid 
by  the  5  Geo.  2.  c.  SO,  s.  7.  Ex  parte  Buck,  1  M.  6i 
M'Ar.  297,  n. 

A  full  allowance  payable  to  each  bankrupt. 

Quaere — whether  allowance  before  final  dividend  t 
Ex  parte  Gihhs,  1  Mont  105. 

The  bankrupt  is  not  entitled  to  claim  his  allowance 
until  after  a  final  dividend  has  been  made.  Exports 
Surridge,  in  re  Joyner,  1 M.  &  M'Ar.  287  :  s.  P.  Ex 
parte  Minchin,  post. 

Where  a  conomiasion  had  issued  in  1815,  and  it 
was  stated  in  the  petition  that  a  final  dividend  had 
been  advertized  in  June  1827,  the  bankrupt's  allow- 
ance was  ordered  to  be  paid,  although  it  was  sub- 
mitted at  the  bar  that  there  was  still  some  rever- 
sionary property,  but  of  small  amount,  to  be  realized. 
ExparU  Davit,  1  M.  &  M'Ar.  36. 

Where  A,  being  one  of  three  partners,  had  paid 
20s.  iu  the  pound  on  his  separate  estate,  and  lis,6d, 
in  the  pound  had  been  paid  on  the  joint  estate,  but 
on  the  separate  estates  of  tlie  two  other  partners  m 
sufficient  dividend  had  not  been  paid : — Held,  that 
under  the  6  Geo.  4.  c  16,  A  was  entitled,  for  his 
sole  use,  to  an  allowance  of  five  per  cent.,  not  ex- 
ceeding 400/.  Exparte  Minchin,  I  M.&  M'Ar.  135. 

(e)  Of  the  turplut. 

Construction  of  the  132nd  aection  of  the  6  Geo.  4. 
c.  16.  The  132nd  section  of  the  6  Geo.  4.  c.  16.  is 
not  retrospective.  In  re  Sheppard,  1  M.  &  M'Ar.  67. 

Section  132  of  6  Geo.  4.  c.  16,  as  to  payment  of 
interest,  is  not  retrospective.  Ex  parte  Sammou, 
I  Mont  253. 

(/)  Of  actions  hy  and  against  a  bankrupt, 

A  was  entitled  to  commission  for  introducing  to  a 
tradesman  a  purchaser  for  his  business,  which  was 
to  be  paid  on  the  conpletion  of  the  bargain.  After 
he  had  introduced  the  purchaser,  but  before  the 
matter  was  settled,  he  became  bankrupt,  and  his 
assignees  brought  an  action  for  the  commission, 
which  they  afterwards  discontinued,  and  wrote  to 
him,  saying  that  they  disclaimed  all  right  to  the 
money.  A,  upon  this,  brought  an  action  in  his 
own  name  : — Held,  that  he  was  not  entitled  to  re- 
cover. Hillary  v.  Morris,  5  C.  &  P.  6.  [Tenterden] 

New  trial  of  an  action,  brought  by  the  bankrupt 
for  impeaching  the  validity  of  a  commission,  direct- 
ed, notwithstanding  the  costs  of  a  former  action 
were  unpaid,  and  assignee  restrained  from  setting 
up  such  non-payment  in  bar  of  the  new  action.  It 
is  not  necessary  that  the  action  shoold  be  brought 
within  three  montha,  the  act  of  the  aasignees  in 
taking  posseFsion  of  the  bankrupt's  property  not 
being  done  "in  pursuance  of  the  statute,"  within 
the  meaning  of  6  Geo.  4.  c.  16.  s.  44.  Ex  parta 
Eagar,  9  Law  J.  Chanc.  51. 

The  plaintiff,  an  uncertificated  bankrupt,  with  a 
view  to  trying  the  validity  of  the  commission,  sued 
his  assignees  in  assumpsit  for  money  bad  and  re- 
ceived, and  held  them  to  bail  in  a  large  sum«  I'he 
Lord  Chief  Justice  made  an  order  at  chambers  for 
cancelling  the  bail-bond,  on  the  defendant's  entering 
a  common  appearance.  The.  Court  confirmed  the 
order.  Chambers  v.  Bemaseoni,  8  Law  J.  C.P.  159» 
B.C.  6  Bing.  498,  s.  c.  4  M.  &  P.  218. 
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A  porobMet  bom  B  a  pueel  of  goods,  and  ao- 
oeptg  a  bill  of  oxchange  tor  tba  amooat ;  A  pur- 
cbaaea  •nother  parcel  of  g^oodv  from  B,  and  aeoepts 
aaetber  bill  of  oxcbang«  for  ihe  amount ;  both  billf 
are  diehoooared  :  A  is  declared  a  bankrupt ',  and  B 
proves  the  smoont  of  the  first  bill  under  the  com- 
mission:—  Held,  that,  notwithstanding  his  proof, 
be  may  proceed  at  law  agsinst  the  bankrupt  for  the 
amoont  of  the  other  bill.  Ex  parte  Schlninger,  7 
Law  J.  Cbsnc.  f6. 

Under  6  Geo.  4.  c.  16.  s.  1(0,  which  autfaonzes 
the  dischsrge  of  a  certificated  bankrupt  taken  in 
execution  for  a  debt  prove  able  under  bis  commis- 
sion, the  Court  has  incidentally  the  power  of  stay- 
ing, before  judgment,  proceedings  sgainst  sach  a 
bankrupt  for  such  a  debt.  SadUr  v.  Cieavtr,  7  Bing. 
769,  8.  c.  5  M.  6c  P.  706. 

Where  A,  having  proved  a  debt  ondf>r  a  commis- 
sion ag^nst  B,  brought  an  action  and  obtained  judg- 
ment sgainst  B  for  the  smount  so  proved,  a  sum 
attempted  to  be  proved,  and  other  sums  advanced 
after  the  bankruptcy,  and  upon  this  judgment  eued 
Otit  execution,  and  caused  property  of  B,  in  the 
possesftion  of  his  assignees,  to  be  tsken  in  execu- 
tion, the  Court  ordered  the  execution  to  be  with- 
drawn altogether. — Qiicrf,  whether  the  Court  would 
have  so  interfered  if  the  judgment  end  writ  of  exe- 
cution had  not  included  the  sum  proved  under  the 
commission?  Ex  parte  CKumbtn,  1  M.&M'Ar.  150. 

(P)  Op  thb  Certifioatb. 

(a)  Signature, 
A  creditor  may  sign  a  bankrupt's  certificate, 
though  be  hss  notice  by  the  surety  (who  has  not 
paid  the  debt)  requiring  him  not  to  do  so.  Broum 
V.  Carr.  9  Law  J.  C.P*  144,  s.  c.  7  Bing.  508,  s.  c. 
5M.&P.  497. 

(6)  Staying* 

A  petitioa-to  stay  a  eertifioate  becanse  the  com- 
mission is  concerted,  does  not  lie.  Ex  parte  Smith, 
1  Mont.  11. 

(«)  BeeallUtg, 

A  person  is  not  allowed  to  purchase  a  debt  under 
a  commission  of  bankrupt,  with  a  view  thereby  to 
qualify  himself  to  impeach  the  proceedings.  Es 
parte  A«y<,  9  Law  J.  Cbanc.  11. 

(d)  Effect  of. 

The  certiicate  of  a  bankrupt  purchaser  will  dis- 
charge him  from  all  liability  under  the  contract  of 
purchase.  Hapey,  Booth t  9  Law  J.  K.B.  21,  s.  c. 
1  B.&Ad.498. 

An  attorney  in  custody  for  contempt  for  non- 
payment of  money  is  discharged  by  bankruptcy  and 
certificate,  if  tb«  money  be  proveable  as  a  debt  un- 
der tbe  commission.  Bex  v.  Edtcardt,  7  Law  J.  K.B. 
341,  S.C.  9fi.&C.  65t. 

I1)e  Court  will  set  sside  en  execution  (issued  by 
a  creditor  whose  debt  was  proveable  under  the  com- 
mission) under  which  goods  acquired  by  the  defen- 
dant since  his  certificate  have  been  seiaed ;  sithoneh 
so  much  doubt  appears  as  to  the  validity  of  toe 
commission,  that  tbe  assignees  have  been  defeated 
in  an  action  brought  by  them  for  want  of  sufficient 
proof  as  to  the  trading.  It  is  sufficient  in  such  s 
case  for  the  defendant  bankrupt  to  shew  that  he  has 


properly  obtained  bis  eerti€cate.    fiarrsv  v.  P«ib, 
9Law  J.  K.B.  95.  s.c.  1  fi.&  Ad.6f9. 

Under  the  6  Geo.  4.  c.l6.  s.  It7,  no  tdisi  en 
be  maintained  against  a  certificated  bankrapt  ftri 
debt  doe  before  his  commissioo,  aldiougk  be  ki 
oompounded  with  bis  creditors  before  bis  eoaiaii* 
sloD,  sad  his  effeets  have  not  produced  t5i.ii  At 
pound  under  it.  Eieke  v.  Ntke$f  1  M.  &  H  SHI 
[Tenterden] 

Where  a  bankrupt,  prior  to  bis  bsnkraptej.tal 
eontractod  to  take  up  A's  aeceptanee,  or  is^iiff 
him  against  it,  but  did  neither;  sad  A,  after tiia 
bankrupt  had  obtained  his  certificate,  paid  it  feifr 
self: — Held,  that  bankruptcy  was  so  defeme  ton 
action  brought  by  A  for  a  breach  of  promise,  ini- 
much  as,  at  the  tkne  of  tbe  comraiesieo,  bo  4M 
was  in  existence  between  tbe  parties;  aeitberbl 
tlie  defendant "  contracted  any  debt  psyable  ipait 
coBtingency ,"  within  tbe  meaning  of  the  56th  M* 
tion  ;  nor  was  the  relationship  betweea  ihm,  tf 
tbe  time  of  the  bankruptey,  that  of  a"HRtf' 
according  to  the  b^nd  section.  YaUop^,lkn,9 
Law  J.  K.B.  105,  s.  o.  1  B.  &  Ad.  698. 

Action  for  libel.  Cause  at  issue.  The  partiM (kn 
compromised  by  defendant  msking  an  spolofy  n^ 
agreeing  to  pay  oosta  as  between  attonef  a^ 
client.  That  errangement  was  turned  istotnb*f 
court,  and  the  costs  taxed.  Afterwards,  tbe  M- 
dant  became  a  bankrupt,  and  obiaiaed  his  eirtit* 
eate:— Held,  that  be  was  discharged  kyUiM- 
raptcy,  and  that  tbe  plaintiff  should  prove  sste  tie 
eoHunission.  RUejf  v.  Byrne,  9  Lsw  J.  K.B>SIS| 
s.c.  S  B.&  Ad.  77^. 

A  bankrupt  rendered  in  discharge  of  Ui  Mt 
where  judgment  has  been  bad  against  bin  ^ 
•eitificate.  in  an  action  commenced  before,  ii  •ss* 
tied  to  his  discbarge,  notwithstanding  be  bat  sif 
lected  to  plead  bis  bankruptoyaad  certificate's 
darrein  continnanee.  Humfdtre^i  v.  A's^'t  ^ ^'' 
C.P.  2t1,  s.  c.  6  Bing.  57f,  8.c.  4  M.fr  P.  SfS» 

(Q)  Of  a  Superskpca^* 
(a)  In  gsnsroi. 

A  petition  lies  to  restrain  a  baakrspt  htm  pt** 
ceeding  at  law  to  supersede  the  oonunisMS. 

What  amounts  to  en  scquieseence!  ExferuWfi 
1  Mont.  9. 

The  Conrt  may  supersede,  notwithslMdiag  1 1^ 
diet  in  favour  of  the  commissiAn,  and,if  aaevtns 
is  directed,  msy  reetrain  proceeding  fordesUeet* 
Ex  parte  Eager,  1  Mont.  85. 

On  supersedeas  on  consent,  a  creditor  csasot  po- 
vately  stipulsto  for  bettor  tenns  than  tbsodierae' 
ditors.     £x  parte  Ridley,  1  Mont  ISl. 

When  the  petitioning  creditor  petitiOBttsi^ 
sede,  a  petition  by  the  bankrupt,  except  b^ 
assignment  of  tbe  bond,  does  not  lie.  Esf0U  «r 
vetter,  1  Mont  125. 

(k)  Caumfor. 

A  commission  issued  at  the  request  of  *^  *Jv' 
rupt  is  sopersedeable.  Ex  parte  Oane,  1 M.  ft  "** 
399. 

A  commission  sgainst  T  C  snd  three  others,  •»* 
perseded  as  to  T  C,  on  the  petition  of  tbe  w^f^ ' 
under  s  commission  previovsly  issoed  sgais^  > 
and  another.    In  re  Coimam,  1  M.  &  M'Ar.  f ^ 
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A  otmmuiM  btviiig  iitufd  oa  the  peddiM  of 
fM»  p«it9«n,  «B6  of  wIhmb  died  befofe  th«  dtte  of  th« 
fiat  Mut  of  the  commiMioo,  il  was  ord«fed  to  be  lu- 
penadad  ftrtbwitb,  witb  liborty  to  the  turrl^iog 
partners  to  lodge  new  docket  pspers  sad  imuc  sd- 
otbar  ooauDifsioD.  Exparit  W*k$Jietd,  1 M.  fr  M'Ar. 
f91. 

StmbU,  tbsi  s  eompositton  agreed  to  aider  ifae 
taOird  aeetioo  of  tbe  6  Geo.  4.  o.  16.  will  oot  biod 
mny  creditor,  unless,  ss  to  bim,  tbree  facts  com- 
iiiaa — let.  'llist  iie  hsd  proved  asder  tbe  coromis- 
sion.  Sod.  That  be  was  preerat  at  tbe  meeting  at 
srbioh  tbe  eomposition  wss  agreed  open.  Sfd,  Ihat 
ha  coBcaned  in  tbe  agreement  for  tbe  oompoal- 


Nec«« — Tbe  margin  to  tbe  133rd  aeetion  in  tbe 
printed  copy  of  the  above  act,  appears  not  to  giro 
the  aobetaace  of  that  section  oorreotly,  by  nting  tbe 
worda  **  wbicb  sball  bind  tbe  resL" 

Where  creditors  agree  to  a  composition  and  re- 
leaaa,  and  subseqnently  tbe  debtor  gives  to  one  of 
the  creditor*  a  seearity  for  the  balsnce  of  his  debt, 
those  two  fscts  are  not  of  themseltes  safficient  to 
leadar  the  seoority  roid  on  tbe  groond  of  its  being 
a  fraad  opoo  tbe  other  creditors.->-A  third  fact  must 
he  shown,  namely,  that  the  security  wss  given  in 
porsaaaoe  of  an  agreement  made  at  the  same  time 
with  tha  agreement  for  tbe  oomposition. 

Acoordiogly,  where,  in  an  action  upon  such  a 
asenritjr,  the  defendant  pleaded  tbe  two  facts  above 
meattoaed,  bat  not  tbe  third,  as  proving  that  the 
asenritj  was  obtained  by  fraud ',  *nd  die  plea  was 
ifirmad  by  tbe  verdict  of  tbe  jury  :<-Held,  [by 
laasoa  that  the  third  fast  was  not  shewn]  that  tbe 
plea  was  insufldent ;  and  that  the  plaintiif  was  en- 
titled to  j  udgment  sen  otaewlf  vertdieto. 

Tha  Stirling  Banking  Compsny  in  18f5  atQpped 
payaasDt,  spd  s  aeqaestration  soon  aftsr  followed. 
Two  or  three  yeors  afterwards,  before  their  fnado 
hsd  baan  laalind  and  their  afiairs  wound  up,  they 
made  an  olifr  to  the  creditors  of  a  oompoeition  of 
fOt,  ia  the  pound,  witb  interest  op  to  the  period 
of  tha  seqaescration,  with  seourity  for  payment  on 
approval  of  tbe  eomposition  by  the  Court.  This  was 
accepted  by  mors  than  tbe  statutory  portion  of  the 
creditors.  Petitioos  for  approfal  were  presented, 
but  ware  objected  to  by  three  creditors  to  a  very 
ecmparatively  small  amount,  on  tbe  ground  that, 
•inoe  tbe  acceptance  of  the  composition,  it  had 
been  aaeeitsinsd  tbat  the  eompany  had  realised,  or 
woolil  speedily  realise,  ample  funds  to  pay  their 
debta  in  fiill,  with  interest  to  the  time  of  payment. 
The  Court,  however,  considered  tbe  composition 
Mssonsble  at  the  tana  it  was  acospted,  and  ap- 

Envad  of  it,  aad  that  judgment  affirmed  by  (be 
ouoa  of  Lords.    HoberUon  v.  4^'Md$r,  t  Dow. 
&  CU  31f . 

(c)  Practice  upon  petUwnt  to  suptnodo, 

A  commission  may  be  superssdsd  by  consent  be- 
fore surrender.  Ex  parto  u/yati,  9  Law  J.  Cbanc 
lOT,  S.C.  1  Mont.  124. 

If  a  bsnkrupt  is  unable,  in  consequence  of  illness, 
to  attend  an  adjourned  third  meeting,  and  the  com- 
missiODers  therefore  adjourn  the  meeting,  tbe  Court 
will,  upon  consent  of  sll  the  creditors,  supersede 
without  snother  suireader.  Ex  parti  Nortm,  1  Iflont. 
S81. 


Commissioa  sopsnedsd,  upon  a  pelitioo  pvasaal* 
ad  oa  tbe  thirteenth  day  from  the  date  of  the  cean* 
mission,  on  tbe  ^^rennd  of  frsudulent  colloslon  be- 
tween tbe  banbrupt  and  petitioning  creditor.  In  r§ 
Levy,  1M.&  M'Ar.  II. 

Commission  sealed » hot  not  opened,  ordered  to  be 
superseded,  at  the  instance  of  tbe  petitioning  cre- 
ditor, reserving  to  tbe  bankrupt,  in  tbe  order,  all 
hia  rights,  whether  by  action  or  petition.  Ex  parto 
P^lmor,  lM.&M<Ar.  Sll. 

Commission  sealed,  but  not  opened,  cannot  be 
superseded,  at  the  instanoe  of  tbe  petitioning  cre- 
ditor, without  serving  the  bsnkrupt  or  shewing  thst 
he  cannot  be  found.  Ex  perti  Forth,  1  M.&  M*Ar.  10. 

Petition  to  supereeoe,  presented  in  tbe  lifetime 
of  the  bsnkrupt,  ordered  tostsad  over,  on  his  deatb^ 
until  bis  personal  representativea,  or  those  entitled 
to  take  out  adminiatration,  were  served.  Ex  paru 
Ltwarthy,  1  Mont.  54. 

'I1ie  pendency  of  an  indictment  is  not  a  ground 
for  deferring  the  hearing  of  a  petition  to  auperaede 
a  commisaion  of  bankrupt,  if  the  partiee  indicted  do 
not  object  to  proceed.  Ex  parte  Bromley,  1  M.  ft 
M'Ar.  92. 

(d)  Effect  of. 

Sales  made  by  the  assignees  under  a  commission 
which  has  been  superseded,  are  void  as  againat  tbe 
assignees  chosen  under  s  subsequent  commissian, 
sot  being  within  the  protection  of  tbe  87  th  section 
of  the  6  Gfo.  4.  c.  16.  Gould  v.  Shoyer,  8  Law  J« 
C.P.  267,  a.  c.  6  Bing.  738,  s.  c.  4  M.  ft  P.  635. 

A  commissioa  of  bankrupt  is  issued  against  A  and 
B  ;  afterwards  a  commission  is  issued  against  A,  C, 
D,  and  £ ;  the  second  commissioa  is  then  super- 
seded  ss  to  A  :^Held,  that  it  is  a  valid,  legal  com- 
mission  sgainst  C,  D,  and  £.  Burlum  v.  WaU^ 
7  Law  J.  Cbanc.  183,  s.e.  1  Tam.  113. 

(R)  Suits  in  Eoi^ity. 

Demurrer  to  a  hill  by  assignees  of  a  bankropt,  on 
the  groond  that  it  did  not  state  the  suit  to  be  iasti- 
toted  with  such  consent  of  the  creditors  or  of  the 
oommissiooers  ss  required  by  tbe  statois  6  Gea  4^ 
c  16,  overruled.    Jouei  v.  Keles ,  3  Y.  ^  J.  373. 

The  consent  of  the  creditors  of  a  bankrupt,  or  of 
tbe  oommisvoners,  to  the  proseeotion  of  s  suit,  vat 
which  the  bsnkrupi's  estots  is  interested,  snd  which 
was  eommeaeed  by  tbe  assignees  without  such  ooa- 
sent,  will  not  enable  the  assignees  tosostain  such  suit. 

Demurrer  alh>wed  to  a  supplemental  bill  by  as- 
signeee,  stating  that  the  commissioners,  after  the 
institution  of  tbe  suit,  bad  ffiven  their  consent  to 
its  prosecotion.  Ki»g  v,  TuUoek,  7  Law  J.  Cbaao. 
l«f,  S.C.  f  Sim.  469. 

Bill  to  have  acceptances  fraudulently  obtained 
from  the  plaintiff,  by  one  of  the  defendanta,  aad 
which  were  in  possession  of  die  other  defendant, 
but  who  claimed  no  interest  in  them,  delivered  up 
to  be  cancelled.  Tbe  former  defendant  pleaded  his 
bankruptcy  under  a  conmiission  issued  after  the 
filing  of  the  bill.  Plea  overruled.  Maekwortk  v« 
MartkaU,  3Sim.  36S. 

(S)  Actions  at  Law. 

[See  anto,  L,  M.] 

If  the  assignees  of  a  bankropt  lessee  decline  ac- 
cepting the  lease,  sad  the  bankropt  also  decline  it, 
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sad  giTe  it  op  onder  the  act  6  Geo.  4.  o.  16.  ••  75, 
the  Maigfieet  caoDot  afterwards  aue  the  letaor  in 
respect  of  anjr  sohsequent  breach  of  covenant  in  the 
lease.  Kearuy  ▼.  Carftotn,  9  Law  J.  K.B.  St  5,  s.c. 
tfi.&  Ad.  716. 

A  having  become  bankrupt,  bis  goods  were  sold 
by  order  of  his  atsigneea.  Some  goods  of  his  in 
n'B  hands  at  the  iime  of  the  banlmiptcT»  and  on 
which  B  claimed  a  lien,  were  also  included  in  the 
sale :  but  this  was  done  by  B's  order,  and  the 
assignees  refused  to  authorise  it.  The  assignees 
afterwards  signed  a  memorandum  that  all  the  goods 
included  in  the  sale  were  the  property  of  A,  the 
banlirupt,  to  eiempt  them,  from  auction  duty  onder 
6  Geo.  4.  e.  16.  s.  98  :— Held,  that  this  was  no 
adoption  of  the  sale,  so  as  to  prevent  the  assignees 
from  msintaining  trover  against  B  for  the  goods. 
BUaden  v.  Hancock,  2  M.&  M.  465,  s.  C.  4C.&  P. 
15*.  [Tindal] 

It  is  sufficient  answer  to  sn  action  by  assignees 
of  a  bankrupt,  to  prove  that  the  party  ia  an  oncer* 
tificated  bankrupt  under  a  former  commission  still 
in  force,  and  that  on  that  occasion  bis  effects  were 
duly  assigned ;  and  this  evidence  may  be  given  to 
invalidate  the  subsequent  commission,  without  the 
notice  required  by  6  Geo.  4.  c.  16.  s.  90. 

An  award,  stating  such  former  bankruptcy  as  the 
answer  to  au  action  by  subsequent  assignees,  must 
expressly  shew  that  the  effects  were  assigned  under 
the  first  commission.  PhiUipt  v.  Hopwood,  1  B.&  Ad. 
619. 

If  bills  be  psid  in  at  a  bankers'  as  short  bills, 
(i.  e.  bills  which  the  bsnkers  are  to  preaent  when 
due,  and  carry  the  proceeds  to  account,)  and  after  a 
commission  of  bankrupt  has  issued  against  the 
bankers,  but  before  the  choice  of  sssignees,  a  person, 
on  behalf  of  the  customer  by  whom  they  were  paid 
in,  calls  at  the  banking-iiouse  to  demand  a  return 
of  these  bills,  the  answer  he  receives  is  evidence 
in  an  action  of  trover,  brought  against  the  assignees 
for  the  rticovery  of  such  bills:  but  if,  before  the 
choice  of  assignees,  some  of  the  bills  were  paid, 
the  cutitomer  cannot  recover  the  value  of  such  bills 
as  were  so  paid,  in  an  action  of  trover  M^nst  the 
sssignees.  If  the  assignees,  when  csiled  on  to 
return  the  bills,  claim  a  right  to  retain  such  as  have 
not  been  paid,  alleging  that  the  bankrupts  had  dis- 
counted them  for  the  customer  before  the  bank- 
ruptcy, this  is  presumptive  evidence  that  these 
bills  were  the  bills  psid  in  by  such  customer. 

If  a  customer  pay  into  the  hands  of  his  banker 
certain  bills,  as  short  bills,  and  after  the  bankruptcy 
and  choice  of  assignees,  the  assignees  present  them 
for  payment,  and  receive  the  proceeds,  and  claim 
to  hold  the  proceeds  against  the  customer,  they  are 
liable  in  trover.  Terniant  v.  Straehan,  1  C.  &  P.  31 , 
s.  c.  1 M.  &  M.  377.  [Tenterden] 

Where  assignees  are  entitled  to  maintain  trover 
against  the  original  wrong-doer,  for  seizing  the  goods 
of  the  bankrupt  after  the  bankruptcy,  it  is  no  an- 
swer to  such  an  action  to  shew  that  the  assignees 
have  it  in  their  power  to  tske  possevsion  of  the 
goods,  or  even  that  they  have  the  possession,  if  the 
effect  of  that  defence  would  be  to  throw  the  loss, 
which  ought  to  be  borne  by  the  defendant,  upon  an 
innocent  party.  Vaughan  v.  Wilkins,  9  Law  J.  K.B. 
100,  ftc.  lB.&Ad.370. 

Where  a  plaintiff  assignee  dies,  the  rule  for  en- 


tering a  sBggcstioii  of  the  fset,  and  saMu^tb 
name  of  the  newly -appointed  sa^ses,  ia  psnnM 
of  section.  67  of  the  6  Geo.  4.  c.  16,  is  ibnlste  ii 
the  first  instanoa  WtMtaU  v.  Stwgu,  8  Uv J.  CP. 
158,s.c.  4M.&P.  SI7. 

If  a  peraoo,  after  notice  of  an  act  of  bnfaiyi^, 
sets  up  a  claim  of  lien  upon  certain  de8di,iBd& 
bankrupt  pey  the  sum  he  demands  to  get  poBeniCT 
of  the  deeds ;  the  assignees  cannot  faedios  Ai 
amount  of  this  lien,  unless  thers  be  a  eeut  k 
money  had  and  reoeived  to  the  use  of  die  MBgiea; 
but  if  the  person  bed  really  no  just  daim  atd,iki 
assignees  may  reoover  back  the  saai  ia  u  Ktin 
for  money  bad  and  received  to  the  ossoftfaeW> 
nipt  However,  if  it  appear  that  the  dufrnhn 
never  received  any  money,  but  that  A,  wie  ni 
to  have  conveyed  a  bouaa  to  the  faaaknipt,  M  hi 
desire  mortgsged  it  to  the  defendant,  u  scum  fir 
money  had  and  received  will  not  lie.  Hikh 
lUney,  4  C.  &  P.  90.  [Tenterden] 

(T)  Pleading. 

A  general  plea  of  bankruptcy,  onder  Utte  6  G«aii 
c.  16.  a.  iS6.  must  poraue  the  exact  waiii  cf  ih 
section,  and  most  also  condode  to  the  cMitrr. 
Sheen  v.  Garrett,  8  Law  J.  C.P.  S70,  s.c.  6  Riag-O^ 
s.c.  1M.&P..5«5. 

Where  a  lessee  becomes  bankrupt,  sad  mb  a 
discharge  himself  of  the  lease,  under  the  766  a^ 
tion  of  the  Bankrupt  Act,  6  Gea  4.  c.  16,  tesrt 
plead  the  special  matter ;  and  cannot  be  kt  i* 
such  a  defence  by  pleading  his  bankispi^  giw> 
rally ;  as  he  can  in  the  ordinaiy  case  of  ft  ^ 
proveable  under  the  commiasion.  H0pi  r.  M 
9Law  J.  K.B.  SI,  s.c.  1  B.&  Ad.496. 

If  a  plea  oonuin  distinct  allegations  of  a  tnii{ 
and  petitioning  creditor's  debt,  and  thai  goos  a 
state  thst  the  plaintiff'  *'  became  bankrapt,"  •*' ■ 
the  replication  the  plaintiff  protest  tbe  oadii{  m 
petitioning  creditor's  debt,  and  deny  that  tbe  |iim- 
tiff  "  became  bankrupt,"  this  merely  pan  i«  ■■ 
the  act  of  bankruptcy ;  and  the  woids  "  b«i« 
bankrupt,"  coupled  with  the  other  two  sUe^ji** 
will  be  held  to  extend  to  tbe  sot  of  bastopi^ 
only.  Cotton  v.  Jamet,  3  C.  &  P.  d05»  >•  c.  ^  ''^ 
M.  873.  [Tenterden] 

(U)  Evidence. 
(a)  In  general* 

[Certificate  of  appointment  of  awgaees,  pnpa^ 
ing  to  be  under  the  seal  of  the  Coort  of  Biakr^' 
to  be  deemed  sufficient  evidence  of  socb  ifpo*'' 
ment.    1  &  S  Will.  4.  c.  56.  a.  t9. 

The  new  Court  may  takeevklenoa,eitb«rfiw"* 
or  upon  affidavit  before  a  Judge  or  Master.  Stct» 
1&3  W.4.C.56.] 

An  assignment  to  the  provisional  iisgi^i  * 
proved  by  its  recital  in  the  subsequeot  ""P**!" 
The  67th  clause  of  the  Bankrupt  Act,  6  G«o.  i  1 1^ 
extends  to  penalties.  Balsi  v.  Sturgit,  9  Liv J.  ^• 
184.  s.  c.  7  Bing.  585,  s.  c.  5  M.  &  P.  568. 

A  certificate  obtained  after  6 Geo. 4 c. l6,  »• 
conmiission  of  bankruptcy  issued  before  ibtt  itf^ 
is  proved  by  tbe  production  of  the  c«^»^**. !? 
allowed.  Toy^end  another  v.  Welrferi,  1  **•* 
503.  [Tind^  ^ 

Ills  prtmd/ects  evidence  that  a  pfomw^y  *" 
was  in  existence  before  an  act  of  banlrrap«cy»  "* 
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it  18  proved  to  btfe  beeo  in  existence  before  tbe 
doeket  U  ttrnck,  end  bears  dtte  on  the  fsoe  of  it 
before  tbe  act  of  bankruptcy.  Obhard  and  another, 
aagignan  0fBioJUUt,a  bankrupt,  v.  Betkam,  1  M.  &  M. 
483.  [Tenterden] 

Where  ao  oncertificated  bankrapt  sues  for  a  debt 
for  work  and  labour  performed  since  his  bankrupicy, 
and  tha  debtor,  after  the  commencement  of  tbe  ac- 
tion, pajs  the  assignee,  sach  payment  may  be  given 
in  evidence,  under  the  general  issue,  to  defeat  the 
action.  Croflon  t.  Po^,  9  Law  J.  K.B.  59,  s.  c« 
lB.&Ad.  568. 

In  an  action  to  recover  money  paid  by  a  bank- 
rupt in  contemplation  of  bankruptcy,  on  the  ground 
of  fraadolent  preference,  tbe  declarations  of  the 
banlnrupc  as  to  the  state  of  bis  afTairs,  made  about 
tbe  tinae  of  the  transaction,  but  unconnected  with  it, 
are  receivable  in  evidence. 

So  also  are  letters  rsceived  by  bim,  refosiog  to 
advance  him  money,  for  the  purpose  of  shewing 
tbe  fact  of  such  refusal,  not  as  evidence  of  other 
iacts  stated  in  them.  Vacher  v.  Coeks,  1  M.  &  M. 
553.  [Tenterden] 

On  an  indictment  against  a  bankrupt  for  conceal- 
ing books,  parol  evidence  of  any  thing  that  a  bank- 
rapt  says  at  the  time  of  bis  last  examination  cannot 
be  received,  although  it  should  appear. that  no  part 
<^  what  he  said  was  taken  down  in  writiog.  Rex 
V.  Waltere,  5  C.  &  P.  138.  [Park] 

(6)  Notice  to  dispute. 

Where  a  commission  is  taken  out  against  a  per* 
mm  who  has  not  obtained  his  certificate  under  a 
prior  commission  which  has  advanced  as  far  as 
assigmnent,  a  defendant  in  an  action  brought  by  the 
aasignee  under  the  second  commission  is  not  bound 
to  give  the  notice  required  in  general  by  the  6  Geo.  4. 
e.l6.  s.  90  ;  but,  on  shewing  the  fact  of  the  prior 
commieeion  and  assignment,  may  defeat  the  action 
under  the  general  issue.  Pillett  v.  Hopwood,  9 Law  J* 
K.B.  94. 

A  notice  given  to  assignees  under  the  6  Geo.  4. 
c.  16.  s.  90,  that  the  party  giving  it  intends  to  dis- 
pute "  the  petitioning  creditor's  debt/'  (without 
adding  anything  more,)  entitles  him  merely  to  call 
for  proof  that  it  was  suflBcient  in  amount  at  the  time 
of  issuing  tbe  commission ;  and  he  cannot  call  for 
proof  that  it  was  sufficient  in  amount  at  the  time  of 
the  act  of  bankruptcy.  WiUon  v.  Damon,  8  Law  J. 
K.B.  350. 

When  tbe  assignees  seek  to  recover  from  a  sheriff 
tbe  amount  of  goods  seised  after  an  act  of  bank- 
nptey ;  and  tbe  sheriff  has  given  no  notice  of  his 
intention  to  dispute  the  commission ;  whether  it  is  * 
necessary  for  tbe  assignees  to  prove,  that  at  the 
time  of  the  act  of  bankruptcy  on  which  they  rely, 
there  was  a  good  petitioning  creditor's  debt — f  u«nr. 

According  to  Lord  Tenterden  and  Mr.  Justice 
Parke,  Buoh  proof  is  not  necessary,  nnless  the  defen- 
dant shew  some  other  act  of  bankruptcy.  Accord- 
ing to  Mr.  Justice  Bayley  and  Mr.  Justice  Little- 
dale,  such  proof  is  necessary.  Norman  v.  Booth, 
8LawJ.K.B.303.  8.c.  10B.&C.70S. 

(c)  0/  the  debt,  trading,  and  act  of  bankruptcy, 

A  deposition  by  a  petitioning  creditor,  stating 
that  the  bankrupt  was, ''  at  and  before  the  wing  out 
of  the  eommimm,  and  still  is,  justly  indebtsd  to  bimV 


in  a  certain  sum  on  bills  drawn  by  tbe  bankrupt  and 
indorsed  to  him  :^Held,  iosufllcient,  it  not  appear- 
ing that  tbe  bills  were  indorsed  to  the  petitioning 
creditor  before  the  act  of  bankruptcy.  Key  v.  Cook, 
7  Law  J.  C.P.  153,  s.  c.  9  M.  &  P.  7?0. 

On  opening  the  commission,  the  debt  of  A,  the 
petitioning  creditor,  was  established  on  two  bills  of 
exchange,  one  of  which  was  dishonoured  and  the 
other  undue;  and  tbe  adjudication  took  place. 
The  running  bill  'was  lost  immediately  afterwards. 
The  commission  being  disputed  at  law  by  a  party 
whom  the  assignee  sued  in  trover: — Held,  that  it 
was  sufficient  to  prove  tbe  existence  of  tbe  petition- 
ing creditor's  debt  (giving  secondary  evidence  of 
the  bill)  at  tbe  date  of  the  commission  ;  though  it 
was  contended  that  it  ought  to  exist  at  tbe  com- 
mencement of  the  action  ;  whereas  A,  at  that  time, 
could  not  have  recovered  at  law,  as  the  bill  might 
be  in  the  bands  of  a  bond  fide  bolder.  Poolly  v. 
Millaird,  9  Law  J.  Exch.  114,  a.c.  1  C.  &  J.  411, 
S.C.  iTyrw.  331. 

Where  an  action  is  brought  by  assignees  of  a 
bankrupt,  notice  is  given  to  dispute  the  petitioning 
creditor's  debt,  and  it  appears  that  the  petitioning 
creditors  are  assignees  of  another  person,  a  bank- 
nipt,  the  depositions  under  that  bankruptcy  are  not 
evidence  (under  tbe  6  Geo.  4.  c.  16.  s.9€>,  although 
the  debt  was  one  for  which  the  creditor  bankropt 
might  have  sued  tbe  debtor  bankrupt.  Mutkett  r, 
Drummond,  8  Law  J.  K.B.  180,  s.c.  10  B.&C.183. 

Evidence  of  a  trading  before  the  6  Geo.  4.  c.  16. 
may  be  coupled  with  evidence  of  trading  since  that 
statute,  not  to  warrant  the  commission,  but  to  shew 
the  character  and  intention  of  tbe  latter  trading. 
Worthy. Budd,  9Law  J.K.B.f37,  s.c.  «B.&Ad. 

ir«. 

If,  in  an  action  by  the  assignees  of  a  bankrupt, 
notice  of  disputing  the  trading,  &c.  has  been  given  ; 
and  it  appear  that  part  of  the  amount  claimed  could 
not  have  been  recovered  by  tbe  bankmpt ;  the  pro- 
ceedings under  the  commission  are  not  sufficient 
proof  of  tbe  trading,  kc,  to  entitle  the  assignees  to 
go  for  their  whole  claim,  and  they  will,  on  such 
evidence,  be  restricted  to  that  part  of  their  claim 
which  tbe  bankrupt  could  have  recovered.  Gibeon 
V.  OldJieUi,  4C.&  P.  313.  [Tenterden] 

A  commiMion  of  bankrupt  issued  after  tbe  1st  of 
September  1895,  cannot  be  supported- by  an  act  of 
bankruptcy  canmiitted  before  tlist  day.  '  Palmer  v. 
Moore,  7  Law  J.  K.B.  «9,  s.  c.  9  B.  &  C.  754. 

Tbe  9Snd  section  of  tbe  6  Geo.  4.  c.  16,  which 
makes  the  depositions  tsken  before  the  commis- 
sioners eonciasive  evidence  of  the  matters  therein 
eontsined,  unless  the  bankrupt  within  a  certain 
period  gives  notice  of  his  intention  to  dispute  the 
commission,  applies  only  to  commissions  issuing 
after  the  act  came  into  operation,  Key  v.  Cook, 
7  Law  J.  C.P.  153,  s.  c.  «  M.&  P.  7?0. 

Although  a  commission  issued  since  6  Geo.  4. 
c.  16.  may  have  been  founded  upon  a  petitioning 
creditor's  debt  concocted  in  frsud  between  tbe 
bankrupt  and  tbe  petitioning  creditor,  still,  where 
the  bankrupt  himself  has  not  disputed  the  commis- 
sion within  tbe  time  allowed  by  section  93.  of  that 
act,  vis.  within  two  months  if  in  the  United  King- 
dom, or  within  twelve  months  if  out  of  tbe  United 
Kingdom,  after  the  adjudication  of  bankruptcy,  the 
itioos  and  proceedings  under  the  eommisnon 
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tra  eoDcloiife  •vidsMe  <lf  th«  hoU  ilMtMn  oon- 
uinod :  indi  oontequflotly,  where  an  lelioD  in 
broQght  bv  tbe  sesigDeei  ■ctiog  under  such  a  eom* 
mieeioD,  for  a  debt  wbicb  tbe  b«Bkni|>t  biniMlf, 
before  tbe  iasutng  of  tbe  coiMDiMion*  could  baT« 
maiDtained ;  a  defendant  is  eatopped  at  tbe  trial 
from  disputing  iucb  coBiiiua«ion. 

Semhle — That  the  Talidity  of  aocb  eommiaaion  may 
notiritbitanding  be  impeached  on  petition  in  bank* 
ruptoy.  Youkg  ▼•  Timmim,  9  Law  J.  Ezeb*  4«  a.  e* 
1  C.  &  J.  148,  a.  c  1  Tyrw*  tt6. 

In  so  action  by  aamgneea  of  a  bankmpt,  admia* 
aiona  on  tbe  part  of  tbe  defendant,  that  a  eommia* 
aion  duly  jwued  against  tbe  baoktopt,  nnder  which 
ha  was  Muly  d^elirtd  fcaalntipt,  dispense  with  the 
neoesfity  of  proof  of  tbe  aet  of  bankraptey,  and  of 
proceedinf[B  under  tbe  eommianonk  Perrwg  ▼• 
TuehiTt  8  Uw  J.  C.P.  8,  s.  c.  3  M.  &  P.  557. 

Tbe  declaration  of  a  bankrupt  on  his  return,  that 
he  had  absented  himself  to  avoid  a  writ  againat 
him.  is  sufficient  OTidenoe  of  an  act  of  hankniptey, 
witbottt  any  other  proof  of  the  existence  or  the 
writ,  or  of  the  debt  on  which  it  waa  foonded*  oi 
of  oreditors  of  the  bankrupt.  Newwtau  ▼.  Strtiekf 
I  M.  &  M.  338.  [Parke] 

A  defendant,  in  a  sait  by  assignees  of  a  bank* 
raptt  was  told,  at  an  interview  with  tbe  attorney  for 
the  aasigneea,  (which  was  arranged  by  his  owti 
attorney,  but  wbicb  he  thought  proper  to  attend 
alono,)  that  his  attorney  bad  proposed  tbst  he 
should  admit  every  fact,  eicept  the  merits,  provided 
tbe  plaintiffa  would  waive  their  right  of  holding 
him  to  bail  I  and  he  was  atked,  whether  that  pro* 
posal  was  made  with  hii  authority.  He  repliedi 
that  it  was ;  and  that  he  was  read^  to  oatry  it  into 
effect,  as  the  only  question  be  wished  to  try  Wat, 
whether  he  was  liable  under  the  ondertakiag  he 
bad  given : — Held,  that  tbia  arooanted  to  an  ad« 
mission  of  the  right  of  the  assignees  to  sue,  although 
no  mention  was  made  of  it  in  tbe  conversation. 

Sembt0,  that  it  wonld  have  been  otherwise,  if, 
without  further  eiplanation,  he  had  only  aaid  that 
be  wished  to  try  upon  the  merits. 

Held,  also,  that  having  received  advantege  ftom 
the  admission,  in  the  waiver,  of  the  right  to  boM 
to  biil,  he  could  not  afterwards  withdraw  it,  and 
insist  upon  proof  of  tbe  bankruptcy.  Daoirj  v.  Bur' 
ton,  4C.&P.  166.  [Tindal] 

(d)  AdmiuibUUy  ofproeeediug  under  the  cmnmUsion, 

The  98nd,  95th,  and  96th  sections  of  the  6  Geo.  4. 
o.  16,  relsting  to  the  enrolment  of  the  proceedings 
in  bankruptcy,  apply  only  to  commiiaions  sued  ont 
after  tbe  passing  of  that  act.  Key  v.  Gdoduin,  8 
LawJ.C.P.  «12,  B.O.  6Bing.576,  s.c.  4M.ftP, 
34S. 

If  a  bankrupt,  before  bis  bankruptcy,  let  a  person 
have  goods,  telling  him  to  keep  them  till  he  (the 
bsnkropt)  wsnts  them  bark,  and  no  demand  be 
made  of  them  till  after  the  bankruptcy :— Held» 
that  if.  in  an  action  of  detinue  by  tbe  assignees^ 
notke  is  given  of  disputing  tbe  bankruptcy,  th4 
proceedings  are  evidence  of  the  trading,  &c.  under 
section  9f  of  the  Bankitipt  Aet.  Smiikr,  Weodwmrd, 
4C.flcP.  541.[Patleaon] 

In  an  actk>n  by  aasignees  of  a  bankrupt,  where 
there  are  some  counts  or  cauiss  of  action  en  which 
the  bankrupt   might  have  sned,   and  othen   oil 


wbmh  no  ODaM  not,  tne  prosseanigi  bsht  on 
eommiosion  are  admioaible  ia  evideaes,if  ikyh» 
tiffs  elect  to  proceed  only  on  those  semi  vUih 
the  bankrupt  might  have  swslsiasd  Jem  f,  hit, 
f  M.  &  M.  196.  [Tenterden] 

(s)  Competenaf  efmtntmu 

A  bankrupt  ia  aot  an  adarissiUs  winm  alkr 
10  aopport  or  to  defeat  the  oomausM.  k^r  t. 
Gmrmtt,  9  Law  J.  C.P.  30,  s.  c.  7  Bsig.lM,  ac 
4M.&P.734. 

A  bankrupt  may  he  a  witnem  to  ddnt  UiVul- 
fuptcy,  by  proving  it  to  have  heea  cosealid.  Mb 
t.  iXiwffoa,  Pea.  A.C.  54.  [Keayoa] 

A  bankrupt  cannot  be  a  witnsas  torlaiaaiKH* 
nntii  he  releaae  his  aHowance^—QKn.  "Ma 
he  tain  releaae  it  before  he  oblaias  hit  tMfskm. 
ScAiMcderv.  Parr,  Pea.  A JC.  66.  [Kssyoi] 

An  uncartiicated  bankrupt  ommot  be  a  tilMB 
for  hia  aaiig;neea.     Dismi  v.  Pwm,  Pte.  A.a  IV. 

Ia  an  action  by  tbe  aasignees  of  absakn^ii 
batiktupt  is  not  remiered  eompetsat  aslia  Nlfl^ 
tificate  and  release  are  produced,  or  the  B»|«ite> 
tioB  of  them  ia  aooooAted  for.  Gtsdhsy  ▼.  1(^ 
1  M.  &  M.  319.  [Beet] 

A  creditor  is  not  a  oompetsnt  eitssa  to"Pf"^ 
a  oonomission  of  baakrapt ;  bat  whsrs  tlMad|die»> 
tion  was  founded  upon  the  erideacs  of  i  !!■(■><• 
who,  although  a  creditor,  had  sttted.  it  thstiaeof 
his  examination,  that  he  had  nodsim  agiiiitib 
bankrupt,  the  Coort  refused  tosapeiiMli  tkicoa- 
miaaion. 

SmMs^That  if  the  objection  be  not  ttknlMa 
the  oOmmisaionera,  at  the  lima  of  the  timii"^ 
it  cannot  afterwards  he  urged  si  sa  objectim  idbi 
eommiaaion.  Ex  pmrie  HUU,  1 M.  &  Ji*Ar.m. 

Whether,  on  ao  indictment  for ccBeoriii|W<i 
the  petitioning  creditor  ia  a  oompetsst  vitn*  * 
prove  the  petitioning  oredi tor's  debt'^stfn>  v 
V.  WtUere,  5  C.  &  P.  138.  [Ptfk] 

Witnesses  examined  after  baakniptcTirtJ*** 
danoe  againat  aasigncee.  HUcktM  v.  ihe*^  ^ 
Mont.  «85. 

(W)  pRACnCB  OP  THE  CoORT  OH  PBtmoW 

IN  BANKsurrcr. 

Order  19.  of  the  New  Orders  doss  sst  M^  * 
cassa  in  baakniplcy.  £x  porti  Ckmttr  Unidt, 
1  Mont.  17.  ^^ 

Petition  of  poison  in  Ireland  most  be  H^  ^ 
the  petitioner.    E;r  parrs  Cummmg,  I M'*^.'^ 

If  a  petitioner  reaide  ita  Soodsad,  the  agH^ 
ef  tbe  petitioner  ia  aoffieieat,  and  the  P^^  T| 
not  he  aigned  by  an  agent  ia  Engbsd.  vf^ 
Pdul,  1  Moot,  «5«.  ^  ,M  ta 

Although  a  petition  by  a  ioiicitsr  ■•*Vv  ^ 
atterted,  it  nraat  appear  oa  tbe  pelitioa  tW  w 
a  soKcicor.  ^  .  ^ 

Petition  cannot,  if  to  stay  certifirale»  m  "P" 
in  court.  Ex  pmrte  Bsrrem,  1  Mont.  9L  . 

Unless  the  person  atteatiag  tbe  '*f^f^\^ 
petitionera.  uader  the  general  erdet  of  M|w"r 
be  the  aoUciUur  actually  pressnUng  tbs  P*<»^^ 
should  stste  himself  m  the  attfatstbs  to wj 
attorney,  eelieitor,  or  agent  of  the  P^^VSTl 
in  the  matter  of  the  petition.    £r  ptrti  CitF^ 


M.BfcM*Ar.51. 
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TIm  aignatan  of  t  petitioner  attested  in  the  fol- 
JowiDg  cenna>^'*  I  attest  this  to  be  the  signature 
of  A.  Caldecott.  W.  H.  Ashurtt,  his  solioitor  in 
the  matter  of  this  petition," — is  a  sufficient  com- 
pliaaee  with  the  general  order  of  the  Itth  August 
1809* 

Semhle—Thmt  the  woid  "authenticate"  would 
also  he  sufficienL 

Where'  a  petition  was  presented  bj  one  of  four 
aasigneee,  describing  himself  ss  "  acting  assignee/' 
and  stating  the  absence  of  two  of  his  co-assignees, 
the  petition  was  |>ermitted  to  proceed.  Ex  parU 
Cmtdewtt,  1  M.  &  M'Ar.  453. 

An  insufficient  attestation  not  wsired  by  answer. 
Ei  partti  Hutchiutom,  in  ft  WeU«r,  1  Mont.  130. 

General  order  as  to  affidavit  upon  issuing  country 
commission  to  be  reconsidered.  Ex  parte  White,  1 
M.&M<Ar.446. 

An  affidarit  filed  the  evening  before  the  hearing, 
not  admissible,  if  there  were  laches.  Ex  parts  Hall, 
1  Monu  5. 

A  petition  to  refer  sn  affidavit,  for  impertinence, 
most  be  presented  before  the  original  petition  is  heard. 
The  person  scandalised  mast  petition.  Ex  parte 
Pttham,  1  Mont.  209. 

Petition  to  refer  for  scandal,  need  not  state  the 
acandsl.  It  maj  be  by  the  solicitor  who  complains ; 
ind  the  respondents  to  the  original  petition  need 
Bot  be  aerrcd.     Ex  parte  Kirby,  1  Mont.  68. 

A  fonoal  objection  snocessiTely  urged  on  one 
oeeasion.  is  not  a  waiver  of  the  respondent's  right 
to  refsr  for  impertinence,  when  the  same  petition  it 
■gsin  called  for  hearing.  Ex  parte  Cunuingkam,  t 
M.&M'Ar.  193. 

On  an  application  by  a  person  against  whom  a 
ooaunimoa  of  bankrupt  had  issued,  that  counsel 
aught  be  permitted  to  attend  the  commissioners,  on 
his  behalf,  before  adjudication ;  the  Lord  Chancellor 
declined  to  make  any  order,  but  intimated  his  opi- 
nion, that  under  the  circumstances  it  would  be 
proper  for  the  oommiasioners  to  comply  with  the 
request.    Ex  parte  Tatflar,  1  M.  &  M<  Ar.  497. 

Where  a  petitioning  creditor  died  after  the  is- 
suing of  the  oommission,  and  before  adjudication, 
it  was  ordersd  that  the  cummissionera  should  be  st 
libstty  lo  adjudicate  upon  the  depoeition  of  his 
•seentors.  Ex  parte  Tamter  and  another,  t  M.  & 
M'Ar.  «9t,  n. 

Petition  by  many  creditora  to  prove,  not  multi- 
hnene  if  they  have  a  oommoo  object  Ex  parte 
<BMt|lriif,  m  re  Morgan,  I  Mont.  128 :  s.  p.  Ex  parte 
Hewell,  9  Law  J.  Cbano.  196,  s.  c.  1  Mont.  129. 

The  petition  of  three  creditors,  for  an  order  to 
pro^e  three  distinct  debts,  held  to  be  mnltifarioos. 

The  Coort  will  not  permit  the  claima  of  different 
penoas  to  be  united  in  the  same  petition.  Ex  parte 
^Mr,  lM.&M*Ar.  t80. 

If  the  usual  four-day  order  to  pay  money,  or 
stand  conmutted,  is  served,  but  no  demand  made, 
Md  the  party  is  committed  ;  the  Court  will  dis- 
charge the  commitment,  with  costs.  Ex  parte  Dieae, 
1  Moot.  215. 

Aa  order  to  enrol  the  proceedings,  under  6  Geo.  4. 
^16.  S.96,  must  be  made  on  petition,  and  not  on 
■BoCion.  In  re  Stephem,  7  Law  J .  Chanc.  77. 
,  An  application  for  the  Judge'a  notea,  on  a  peti- 
^  for  a  new  trial,  is  a  motion  of  course.  £jr  parte 
flenoesd,  1  Mont.  8. 

DigiiT,  1828^1831. 


An  application  to  the  Court  to  vary  the  minotes 
of  an  order,  before  they  liave  been  settled  in  the 
seeretary's  office,  is  irregular.  Ex  parte  VUtery,  t 
M.  &  M*Ar.  435. 

There  ia  no  settled  rule  of  the  Coart  to  prevent 
the  Lord  Chancellor  from  rehearing  a  petition  of 
appeal  in  bankruptcy.  Ex  parte  Baker,  1  M.&  M'Ar. 
279. 

Where,  on  the  hearing  of  the  cause,  the  Court 
held,  that  there  was  not  snfficient  evidenee  of  the 
insolvency  of  a  person,  witliin  the  meaning  of  the 
Bankrupt  Act,  6  Geo.  4.  c.  16.  a.  75,  so  ss  to  ren- 
der void  a  settlement  executed  by  him;  and  the 
plaintiff  afterwards  discovered  further  evidence  of 
the  insolvency,  which,  relying  on  the  former  evi- 
dence being  sufficient,  he  did  not  obtain  before  the 
hearing,  though  he  might  have  done  so  ;  the  Coort 
refused  to  grant  a  rehearing,  the  petition  not  being 
presented  within  six  months  from  the  dato  of  the 
decree,  according  to  the  general  order ;  the  Court 
also  considering,  that  the  new  evidenee  could  not 
be  received  without  allowing  other  evidence  ia 
explanation  of  or  contradiction  to  it.  Cuften  ▼. 
Sanger,  3  Y.  &  J.  374. 

(X)  Costs. 
[Sea  1  &  2  Will.  4.  &  56.  a.  5.] 

In  general,  costs  cannot  be  allowed  on  a  petition 
not  praying  costa.     £x  parte  Daintry,  1  Mont.  7. 

Extra  costs,  incurred  by  assignees  of  a  bankrupt 
in  conducting  prosecutions  for  peijury  and  conspir- 
acy, directed  to  be  allowed,  under  6  Geo.  4.  c.  16. 
s.  106.  Ex  parte  Strange  and  another,  in  re  AUmtnul, 
iM.&M'Ar.  31. 

An  order  was  made  by  the  Vice  Chancellor,  and 
confiimed,  on  appeal,  by  the  Lord  Chancellor,  that 
the  petitioner  snould  be  admitted  to  prove  a  debt 
which  the  commissioners  had  rejected  from  an  error 
in  judgment: — Held,  that  the  ooeu  of  all  parties 
should  be  paid  out  of  the  estate.  Ex  parte  Fitke,  in 
re  Lawrence,  I  M.  U  M' Ar.  93. 

Petition  in  the  nature  of  an  appeal  from  commis- 
sioners of  bankrupt,  though  dismissed,  is  not  dis- 
missed with  costs.  Ex  parte  Colvillt  9  Law  J. 
Chanc.  56. 

Where  an  equitable  mortgagee  applies  for  lesva 
to  bid  at  the  sale  of  the  mortgaged  premises,  the 
ordinary  and  proper  practice  is,  that  be  should  pay 
the  coats  of  the  order.  Ex  parte  Uobineon,  1  M.  Ac 
M'Ar.  261. 

An  equitable  mortgagee,  by  deposit  of  deeds  with- 
out writing,  exempted  from  paying  the  costs  of  his 
petition,  the  mortgagor  having  subsequently  written 
a  letter  directing  him  to  hold  the  deeds,  after  pay- 
ment of  bis  own  mortgage,  for  a  aecond  mortgagee. 
Ex  parte  Beid,  1  M.  fie  M*Ar.  114. 

An  assignee  of  a  bankrupt,  although  not  a  credi- 
tor, may  apply  for  an  order  of  reference  to  the 
Master  for  taxation  of  the  solicitor's  bills,  notwith- 
standing such  bills  have  been  settled  and  ascertained 
by  the  commissioners  under  the  statute  6  Geo.  4b 
o.  16.  s.  14.  Ex  parU  Barlow,  9  Law  J.  Chanc.  84, 
8.c«  1  Mont.  87. 

A  creditor  may  petition  to  refer  the  solicitor's 
bill,  up  to  the  choice  of  assignees,  to  the  Master  for 
retaxation,  without  stating  in  his  petition  items  to 
which  he  objects  ss  settled  by  the  commissioner!. 
Ex  parte  Key,  1  Mont.  133. 
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If  tbe  awgneM  neglect  to  have  th«  lolicitor'*  bill 
of  costs  taied  hy  the  commissionsra,  the  bankrupt 
maj,  after  having  settled  with  the  creditors,  appfj 
to  the  general  jurisdiction  of  the  Court,  and  obtain 
an  order  to  tax  tbe  bilL  Es  p«rt9  BayUy,  1  MonL 
ff08. 

Under  the  6  Geo.  4.  o.  16.  s.  14,  when  a  creditor 
is  dissatisfied  with  the  taxation  of  the  commission- 
era,  he  most  present  a  petition  for  an  order  of 
reference  to  hare  the  bill  settled  bj  a  Master  in 
Chancery.  Without  such  order,  the  Masters  hare 
no  authority  to  retaz  a  bill  which  has  been  taxed 
by  the  commissioners.  £r  pmrtc  Hkkman,  X  M.  &' 
M<Ar.  S5t. 

If  upon  a  petition  to  except  to  taxation,  and 
which  does  not  pray  costs,  an  order  to  retax  is 
pade,  the  petition  praying  confirmation  of  the 
certificate  of  retaxation  may  pray  the  costs  of  the 
original  petition.    Ex  parte  Spurr,  1  Mont.  6. 

A  petition  for  the  payment  of  costa.  previously 
ordered,  which  stated  sdditional  allegations : — Held 
to  be  iirelevant  Ex  parte  HitUon,  1  M.  &  M*  Ar.  <07. 

(Y)  Op  THE  Solicitor. 

[Attomies  and  solicitors  of  the  superior  coorta 
may  practise  in  the  Court  of  Bankruptcy  after  ad- 
mission and  enrolment  •  1  ft  2  Will.  4e  c.56.  s.  10.] 

Quare,  whether  an  attorney  may  lawfully  gta- 
rai^tee  the  petitioning  creditor  against  the  expenses 
of  working  the  commission  of  Iraokruptcy,  on  con- 
dition of  being  employed  as  attorney  in  it.  GilUtt 
y.  RippiM,  1  M.  &M.  406. 

The  Court  will  not  permit  the  solicitor  to  the 
commission,  nor  his  partner,  to  be  assignee.  Et 
parU  Rice,  1  Mont  959. 

An  attorney  employed  to  sue  out  a  commission 
of  bankrupt  by  a  person  who  is  not  the  petitioning 
creditor,  may  leooTer  his  chsrgea  sgainst  his  em- 
ployer, in  cases  where,  no  effecto  are  ever  received 
^nder  the  commission.  Pocoek  v.  Rueten,  2  M.  &  M. 
357.  s.c.  4C.&  P.  14.  [Tenterden] 

A  solicitor  to  a  commission  of  bankrupt  may 
maintain  an  action  for  the  amount  of  his  bill  up 
to  the  choice  of  assignees,  without  hsying  had  his 
bill  taxed  by  the  commissioners,  under  section  14 
of  the  Bankrupt  Act,  6  Gea  4.  c«  16,  that  provision 
applying  only  to  cases  between  the  assignees  and 
the  eatate.    Taller  v.  M*  Gaugan,  4  C.  &  P.  96. 

If  a  true  bill  for  perjury  .ia  found  against  the 
solicitor  to  a  commission,  who  made  an  sffidavit  in 
opposition  to  a  petition  to  supersede,  and  it  is  oeoes- 
sarr  to  produce  the  commission  and  proceedings 
and  tbe  original  affidavit  at  the  trial ;  tbe  Court  wiH 
order  the  solicitor  to  depoeit  them  in  the  secretary's 
office,  to  be  produced.  Ex  parte  Tipton,  I  Mont.  2 14. 

(Z)  Op  tbe  Jurisdictiom  of  the  Great  Sem, 
[Seel&«Will.4.c.56.] 

The  Chancellor  has  j  urisdiction ,  under  the  6  Geo.  4^ 
C 16.  s.  6,  to  declare  the  forfeitures  and  enforce  tbe 
repayment  prescribed  by  that  dause.  Ex  parte  Oor* 
ton,  7  Law  J.  Chanc.  173. 

^  The  Court,  sitting  in  bankruptcy,  has  no  jurisdic- 
tion to  direct  thst  the  personal  representatives  of  a 
deceased  assignee  shall  account  for  the  pergonal 
estate  of  the  bankrupt  in  bis  bands.  Ex  parte  Crowe, 
lM.&M'Ar.«81. 


Tbe  Chancellor  baa  BOtjsrifldioiMi  in  .   , 

to  intaHfore  with  tbe  ptadice  of  a  barrister  as  Is  a 
retainer.  £x  pearu  Eiies,  1  Mont.  69. 


BAPTISM. 


.  If  a  parish  register  of  baptisms  state  thst  the 
person  baptised  was  bom  on  a  particular  day,  thst 
18  not  evidence  of  the  data  of  bia  birth,  iu  v. 
Clapham,  4  C.  &  P.  S9.  [Tenteiden] 


BARON  AND  FEME. 

(A)  Hdsband«  Liabilities  of. 

(B)  Wipe. 

(a)  PrieUegei  and  JmcapaeUiee. 
(6)  Property, 

(C)  Op  a  Separation. 

(D)  Actions  and  Suits,  by  oa  aoaimt. 
(«)  In  generaL 

(6)  Pleadingu 
(c)  Evidence. 


(A)  Husband,  Liabilitibs  of. 

The  plaintiff,  engaged  with  the  defendant  kx  tkt 
■eryices  of  his  (the  plaintiff's)  wife  on  a  voysp 
from  the  East  Indien  to  thia  ooontry;  and  tbe  wife, 
being  enceinte  and  unable  to  perfom  tbe  dotiei  ibs 
had  undertaken,  afterwards  agreed  to  pioean  a 
substitute  st  St.  Helena,  and  that  tbe  wages  psid  tp 
such  substitute  shonld  be  deducted  fnan  the  sssi 
to  be  paid  for  her  services :  to  which  agieitet 
the  husband  subsequently  aaeented.  By  s  sssssd 
agreement,  the  wife  released  the  defendant  fnm  iht 
rseidue  of  the  money  due  to  faenelfi— field.  thA 
by  adopting  tbe  first  eontnct  made  by  tbe  wile  « 
St.  Helena,  the  pisintiff  impliedly  gave  her  anihsritf 
to  enter  into  the  second  agreement,  and  was  then- 
fan  bound  by  it.  AorriiigCeii  v.  M*DowaU,  7Lb»  J. 
CP.  47. 

Where  a  man  has  so  dealt  vritli 
respect  of  goods  supplied  to  bia  wife,  or  a 
who  passes  for  his  wife,  aa  to  be  liable  for 
aopplied  to  her  during  his  absence,  eneb 
is  detemined  by  his  deatb ;  and  bia  eneeeSi 
liable  for  goods  supplied  after  tbe  feet  of  his 
though  before  thac  fact  was  known. 

Bat  there  is  no  objection,  in  point  of  law,  to  Ae 
entering  into  an  ezpteen  contrast  which  aball  eetcr 
the  supply  of  goods  aftar  tbe  death  of  the  bashsd, 
or  apparent  huaband.  Biodcs  y.  Free,  f  Law  J.  K.B. 
ftH,  s.  c.  9  B.  &  C.  167,  S.C  4  M.  &  R  tati 

If  a  husband  treats  his  wife  cnelly,  and  A 
her  into  his  boose  and  providea  her  with 
lies,  he  may  maintain  an  action  ngninnt  the  Ims- 
band,  but  cannot  maintain  any  action  fer  thesda- 
catioo  of  the  children.  Hodgee  v.  Hadgee^  Paa.  AXX 
79.  [Kenyon] 

Where  boai>ahd  and  wife  are  eepnraCed  by  a  ssb> 
tence  of  divorce  k  memed  et  lAntv,  praoeuneed  hj  ths 
Ecclesiastical  Court,  on  the  ground  of  adulmy « 
tbe  part  of  the  haaband,  and  -slinooy  dccrsed.  fef 
not  dnljf  paid,  the  bosband  is  stiU  iiable  fer  dskH 
contracted  by  bis  wife  ibr  necei 
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tat  a  bogte  oonef  withio  the  detorip- 
lioii  of  necMBviet  for  which  the  wife  may,  imder 
•■eh  circoiiiataiiceB,  pledge  her  husband'e  eredit ; 
prorided  it  be  such  as  is  saitable  to  her  raak'nd 
income.  Hunt  r,  Blaquttrtt  7  Lsvr  J.  C.P.  198,  s.e. 
A  Bing.  550,  s.  c  S  M.  &  P.  108. 

Suit  by  the  wife  in  the  Consistonr  Court  against 
tbe  faoahand.  Decree  obtained  by  her  for  alimony 
fmkdtnU  iiu.  The  husband  regularly  obeyed  the 
dacrea.  The  suit  was  removed  to  the  Court  of 
Af«bea ;  and  tbe  decree  of  tbe  inferior  Court  could 
BOt  be  eaforoed ;  but  the  wife  might  have  spptied 
to  tba  Arches  Court  fora^fresbdecree.  She  dia  not : 
tbe  hosband  continued  to  pay  and  she  to  reoeiTS 
the  aame  amount,  although  there  was  no  eiistinff 
decree  which  conld  bind : — Held,  that  the  husband 
was  not  liable,  in  an  action  for  neceasaries  supplied 
to  tbe  wife  while  the  suit  was  thus  in  the  Arches 
Conrt.  Wilmm,  t.  5mytA,  9  Law  J.  K.B.  155,  s.  c. 
1  B.  &  Ad.  801. 

'  A  boaband  is  not  liable,  under  the  5  Geo.  4b  c.85. 
e.  9,  to  indemni^  a  parish  for  the  support  of  faia 
wifia,  who  has  cemnutted. adultery  under  circum« 
stances  which  exempt  him  from  civil  liability  to 
maintain  her ;  although  he  has  himself  committed 
adultery.  ThB  King  v.  Flintan,  9  Law  J.  M.C.  33, 
a.e.  lfi.&Ad.  S27. 

(B)  Wipe. 

[See  Grw  y.  Taylor,  4  Russ.  S79 ;  Foden  r.Tinniy, 
iHg.  Law  J.  106,  s.  c.  4  Russ.  428.] 

(a)  PriviUget  and  Incapacities. 

Where  husband  and  wife  are  both  arrestsd  for  a 
dobt  due  from  the  wife  before  marriage,  the  Court 
wall  aet  aside  the  arrest  as  to  her,  however  frauda- 
laot  saay  have  been  her  conduct.  Latoien  y.  Shep' 
k0n4  and  Us,  8  Law  J.  K.B.  104. 

A  feme  covert  who  gave  a  bill  of  exchange,  which 
she  said  she  would  pay  out  of  her  private  funds, 
botag  afterwards  arrested,  was  discharged  from  eus- 
tody,-  hot  without  costs.  SUttr  v.  MUU,  9  Law  J. 
CLP.  181,  s.  e.  7  Bing.  606,  s.  c,  5  M.  ft  P.  603. 

A  feme  covert,  described  as  such  in  the  will  of  the 
taatator,  may,  during  the  coverture,  execute  by  deed 
the  power  of  disposition  given  her  by  the  will  over 
real  and  personal  eeute.  Vawnu  y.  Tnipcroit,  4  Russ* 


Held,  that  the  indorsee  might  recover  against  the 
aoceptor  on  a  bill  of  exchange  drawn  and  indorsed 
Vy  «  macried  woman,  with  tbe  consent  of  her  hus- 
Vand.  Pruiwek  v.  Marthail,  7  Bing.  565,  s.  c.  5 
M.fliP«51S,  S.C.  4a&P.  594. 

The  wife  of  the  defendant  in  a  suit  cannot  be 
•xamined  as  a  witaeas  for  tbe  plaintiff  without  the 
defendant's  consent,  although  it  appear  that  he 
Married  her  after  she  aras  actually  aubpceaaed  to 
giye  her  evideaoe  in  the  cause,  Pedley  v.  WtlletUy, 
S  C.&  p.  558.  [Beet] 

Where  nan  and  wife  are  divorced  by  act  of  Par- 
UaBMnt,  tbe  wife  is  not  competent  to  prove  a  con* 
trnat  made  by  her  husband  previous  to  the  divorce. 
Jtfmtve.T.  Ttristietm,  Pea.  A.C.  S19.  rKenyon] 

Penons  who  cohabit  aa  man  and  wi&  after  a 
marriafe  dcfatto,  supposed  by  both  to  be  a  good 
BBSCTiage  ib  faw,  may,  after  tbe  marriage  is  foomi  to 
ba  a  nullity,  give  in  eaideace,  i»  a  ooart  of  justice, 
statements  m«ie  by  each  other  during  the  cobabUa*- 


tSon.  WclU  y.  FittchMr,  5C.&P.lf,  s.o.fM.&M. 
99.  [Patteson] 

Whether  a  woman  who  has  cohabited  with  a  man 
for  several  ^ears,  and  passed  herself  off  aa  his  wife, 
can  recover  in  trespass  for  the  taking,  under  an  exe- 
cution against  the  man,  of  her  goods  being  in  the 
house  in  which  the  cohabitation  took  place — qn^tra^ 
But  in  such  a  case  it  may  be  left  to  the  jury  to  say 
whether  they  think  that,  under  tbe  circnmstancss, 
tbe  property  was  given -up  by  the  woman  tOi  the 
man  ;  and  if  they  do,  they  may  find  a  verdict  agianst 
her.  Edtomrds  v.  Fartbrothtr  end'  oiJbsn,  3  C.  &  P« 
584. 

Semble — That  if  a  man  and  woman  live  together 
as  husbsad  and  wife.  Uie  goods  of  tbe  woman,  in 
tfab  house  in  which  they  live,  are  liable  to  seisara 
under  ita  eiecution  against  the  goods'  of  tbe  man^ 
Glatspoole  V.  Yoang,  7  Law  J.  K.B.  305. 

(6)  Property, 
[See  1  Will.  4.  c  65.  8  Law  J.  Sti^t.  134.] 

A  testator  left  annuities  of  tOi.  a  year  to  two 
female  servants :  one  of  the  devisees  married  daring 
the  testator's  life,  upon  which,  by  a  codicil,  he  left 
her  annuity  for  her  sole  and  separate  use :  the  other 
having  married  after  hia  death,  and  there  being 
no  .sooh  condition  attached  to  her  annuity  z'—Held^ 
that  it  passsd  to  the  assignees  of  her  husband,  upon 
bis  becoming  insolvent  Cauntr.  Ward,  7  Bing.  608, 
S.C  5M.&P.  118. 

Bequest  to  a  married  woman  to  her  aeparate  use ; 
the  Court  would  not  order  payment  into  her  faaads, 
but  ordered  the  legacy  to  be  carried  to  her  account, 
with  liberty  to  her  to  apply.  Owsn  v.  Lye,  1  Tarn. 
404. 

A  man  whose  wife  was  entitled  to  personalty, 
subject  to  a  life  interest  in  A,  becomes  bankrupt,* 
and  afterwards  obtsins  his  certificate :  then  A  dies, 
and  afterwarda  the  wife;  and  the  husband  takea 
out  admioiatration  to  her : — Held,  that  his  assignees 
are  nevertheless  entitled  to  the  property.  Ripkf 
V.  Woode,  t  Sim.  165. 

A  entitled  for  life  to  rents  of  houses,  and  for  life 
or  until  he  aaaigns  them  or  becomea  bankrupt,  &c., 
and  then  his  wife  entitled  to  an  annuity  during  A's 
Ufe. 

A  mortgages  (representing  himself  to  be  entitled 
to  the  estate  charged  with  the  aanoity)  in  fee. 

Tbe  mortgagee  files  a  bill  for  foreoloaure  of  tbe 
ianuity,  and  the  wife  daiaw  a  provision  for  herMlf 
and  children  out  of  it  :•— 

Held,  that  the  assignee  of  the  annuity  for  valua- 
ble consideration  was  entitled  to  it  without  msldng 
any  each  provision  for  the  wife  and  children  of  A. 
Stanten  v.  //«//,  9  Law  J.  Chanc.  111. 

The  husband  of  a  woman  having  a  yeated  inters 
est  in  pomeasion  in  a  legacy,  becomes  bankrupt; 
bis.sssiguee  files  a  bill  against  the  tesutor*s  execu- 
tors, to  compel  payment  of  the  legacy,  aad  aoon 
afterwarda  the  husband  diea: — Held,  that  the  wi- 
dow, and  not  the  assignee,  is  entitled  to  the  legacy^ 
Puree  v.  Thonieiy,  f  Sim.  167. 

A  testator,  by  his  will,  gaye  an  eatate  to  A  for 
life,  and,  after  his  death,  to  B  io  fee,  cbargad  with 
tbe  payment  of  a  yearly  aum  of  501.  to  Martha,  the 
wife  of  C,  for  her  life,  for  her  aeparate  use  ;  and, 
after  her  death,  to  C,  for  his  life,  if  then  liviag; 
with  powers  of  entry  aad  distress. 
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BARON  AND  FEMB. 


C  KoA  hit  wifii,  daring  the  life  ^  A,  mortgtgsd 
tiM  two  uniiities  to  plftintiff.  A  then  diod ;  and 
then  C  died,  leaving  Martha,  hie  wile,  liTiag. 

The  Court  held,  thet  the  mortgage,  being  for  a 
▼aluahle  ooneideration,  and  binding  on  the  wife  in 
equitj  daring  her  hotband'e  life,  wae  aleo  binding 
OD  her  legal  mtereat  after  her  hoehand'a  death ;  and 
decreed  accordingljr.  Mt^er  ▼.  Lamletf,  9  Law  J. 
Chano.  lOt. 

The  father  of  A,  on  her  marriage^  inToeted  mo- 
ney in  the  porchaae  of  1,000^  etock  in  the  nune 
of  tmateee,  npon  tmec  to  pay  the  dividends  to  A 
for  life ;  then  upon  certain  trutta  for  the  benefit  of 
the  children  of  tne  marriage* 

By  a  decree  in  a  former  euit,  the  Court  decided 
that  a  daughter  who  was  the  only  ehild  of  the 
marriage,  took  a  veetsd  interest  in  the  stock  under 
the  aettlement. 

This  daughter  married,  and  died  in  the  lifetime 
of  her  mother,  leering  her  hatband  annriving.  Then 
the  husband  died  without  baring  taken  out  letters 
of  administration  to  his  wife's  effects,  having  made 
a  will  and  appointed  executors: — Held,  that  the 
eiecutors  were  entitled  to  this  1,0001.,  to  the  exclu- 
sion of  the  wife's  representatives.  Collusion  being 
shewn  between  defendants-^eoets  decreed  againat 
both.     PUM  V.  M'DwguU,  9  Law  J.  Chanc.  150, 

Wliere  a  feme  covert,  having  separate  property, 
joins  in  a  security  for  money  advanced  to  her  hus- 
band, the  Court  acta  npon  it,  not  as  an  agreement 
to  charge  her  separate  property,  bat  as  an  equitable 
appointment  under  the  settlement,  to  be  satisfied 
ircnn  the  rente  and  profits  of  that  property. 

The  death  of  the  hoftband,  af^r  the  filing  of  the 
bill,  snd  before  the  hearing,  makes  no  difference. 

If  the  feme  covert  insists  upon  the  exercise  of 
undue  inlbence  by  the  husband,  she  muat  prove  it  $ 
and  it  is  not  for  the  plaintiff  to  prove  a  negative. 
FiOd  V.  SvwU,  4  Russ.  112. 

A  widow,  adauniatratrix  of  her  husband,  married 
again,  and  lent  her  seoood  husband  money,  which 
alie  had  in  her  character  of  administratrix.  The 
hosband  and  two  other  persons,  as  bis  saretiee,  gave 
the  wife  a  promissory  note  payable  with  internet  to 
her.  She  sorrived  her  second  husband : — Held,  that 
although  no  action  could  have  been  brought  on  the 
note  during  bia  life,  she,  having  aurvived,  was 
entitled  to  maintain  an  action  U|hhi  it  against  the 
sorviring  makers. 

In  the  above  case,  more  than  aix  years  had  elapsed 
between  the  making  of  the  note  and  the  bringing 
of  the  action,  but  less  tlian  six  years  between  the 
death  of  the  husband  and  the  briogingof  the  action : — 
Held,  that  the  Statute  of  Limitations  was  no  bar. 

And  held,  that  interest  was  recoverable  from  the 
time  of  the  making  of  the  note,  although  no  action 
could  be  broaght  until  the  death  of  the  husband, 
jRieAsnft  ▼.  Hichwrds,  9  Law  J.  K.B.  319,  s.  o.  S 
B.  &  Ad.  447. 

A  feme  covert  having  an  interest  for  life  to  her 
separate  use,  and  a  power  of  appointment  of  the 
fund  by  deed,  to  take  effect  af^er  her  death,  aasin- 
ed  her  life  interest,  and  appointed  the  fund  after 
her  death,  to  truatees,  upon  truat  to  invest  the 
foud  in  the  immediate  purchase  of  an  annuity  lor 
her  life.  The  Court  ordered  a  transfer  of  the  fund 
to  the  new  trostees  aeeordingly.  Lynn  v.  Atktcn, 
1  R.&M.  188^  S.C.  1  Tam.  Sta. 


A  fesM  cDvstt,  tMNnt  in  tafl  in  veBsiBterfw- 
ney  to  be  laid  out  in  land,  hyarrangsBsat  vak  Ai 
tenant  for  lifs,  and  on  a  private  examiat>iM,iria 
the  7  Geo.  4.  c.  45,  consented  to  the  |«7Mst  rf  i 
proportion  of  the  money  to  her  hnsbsad ;  aad  tbi  •- 
der  was  made  accordingly.  In  re  SUetAU  tUbt^  S 
Russ.  369. 

Where  the  husband  incurs  s  forieitme  ssierlk 
S3rd  section  of  4  Geo.  4.  c  76,  the  Cosrt  kn  » 
discretion  to  mitigate  the  peoaltj ;  bst  ii  hmi 
to  settle  and  secure  all  property,  piesnt  ud  fain, 
of  the  wife  lor  the  benefit  of  benelf  or  lbs  wmd 
the  marriage,  iltterwejf  Gtntrmi  v.  tfeUsyi  4  Bsn. 
df9. 

Possesrion  of  land  by  a  womsa  dmiif  Am 
months,  while  she  oontinuee  sole,  snd  bfkr  !•• 
band  afterwards  for  40  years.  Is  eridmcs  of  uh 
in  the  heir  of  tbe  wife,  suiicieBt  to  rebat  tbi^ 
ence  of  seisin  in  tbe  fiither  of  the  wifie,  gnaM 
upon  hie  prior  possession ;  it  appssriig  tbt  lb 
son  and  heir  of  the  father  lived  ia  thi  iBBadte 
neighboorhood  during  the  occnpstion  of  tbe  h» 
band.     Dee  d.  Our.  ▼.  BiUynrd,  3  M.  It  R.  1I1> 

(C)  Or  A  Sepakatios. 

[See  Divorce.] 

Deeds  of  separation,  in  1817  and  ]8l8,betmn 
Lonl  and  Lady  W.  By  the  deed  of  1817.  it  a 
provided,  that  the  pnrties  shall  continoe  to  tmif 
together  and  cohabit  na  husbaiMl  aod  wifa;  bittkit 
on  tbe  renewal  of  dissensions,  the  sepirtfios  Ml 
immediately  take  effect.  Dispotes  eostiaiM,  •■ 
the  deed  of  1818  is  oxecoted,  which  prontab 
an  immediate  aeparation ;  but  Lady  W.  ii  Fn* 
vailed  upon  to  allow  her  husband  to  ceoffi^ 
ments  in  the  same  hooee  with  ber  till  bs  on 
procure  an  appobtmeot  abroad.  Tbsjtnoriii^ 
five,  dine,  and  risit  together  for  aboot  a  jcw  w* 
the  execution  of  the  deed,  but  witheot  «h*^i"|!f 
aa  huaband  and  wife.  Bill  by  Lord  W.  toiit«« 
the  deeds,  chiefly  on  the  ground  of  thar  MV 
contrary  to  public  policy,  and  tbe  deed  of  tftf* 
declared  to  be  null  and  void,  reserriof  As  "P^ 
of  a  child  of  the  marriage,  mod  no  appeil  ^*^ 
W.  against  the  decree.  Aa  to  the  dsed  of  1<»j 
the  bill  ia  retained  for  twelve  months  is  i^***^ 
way,  to  give  the  partiee  an  opportunity  to  tiy  w 
question  of  its  validity  at  law.  Neither  of  tbe  Pif' 
tiee  avail  themselvee  of  this  opportuair^;  ^'^ 
W.  appeals  against  the  decree  to  the  Hsswj' 
Lords.  The  j  ndgment  of  the  Court  belov  aiisi^ 
enlsrging  the  time  of  retnining  the  bill,  w  *  " 
enable  tbe  parties  atill  to  try  the qoestke  «t  }^'- 

The  liorvf  Chanoellor  and  Lord  Eldon  beisg  diiiV 
of  opinion  that  tbe  deed  of  1817,  prorid"fjV 
future  separation,  could  not  be  sepported ;  tt*^ 
Lord  Chancellor  being  decidedly  of  «!«>»•  ^ 
under  the  circumstances  of  the  parties  ^^^!^ 
ther,  although  wichout  cohabitatioo  ss  boibtf^  r* 
wife,  the  deed  of  1618  could  not  be 
and  Lord  Eldon  being  of  tbe  sane  ^(  ^ 
mora  canrioualy,  and  with  an  anxietf  ^^.^.^ 
tion  ahonid  atill  be  tried  at  law,  with  tbsit^ 
put  into  snob  a  shape  that  it  Bright  bo  sgsis  voe^ 

by  wrH  of  error  belbra  the  Hooss  ^  "^  7^ 
diention.  ITmMbA  ▼.  Wtttnmntk,  \V.^^  *'^ 
619. 


BASTARI>-BILL  OF  EXCEPTIONS. 


53 


(D)  AcnOlfB  AN]>  SUITB,  BT  AN]>  AOAINflT. 

(a)  In  general* 

Hosbaad  and  wife  inaj  join  in  an  action  upon  a 
loie  of  action  which  appears  to  have  accrued  to 
lie  wife  during  coverture. 

Bat  they  muat  join  a$  hatband  and  wife ; — and 
Dcordinglj,  where  a  declaration  set  oat  a  cauee 
f  action  aa  accruing  to  Samnel  Barber  and  Sarah 
larber,  not  deacribiog  them  as  husband  and  wife, 
bough  in  fact  thej  were ;  and  the  cause  of  action 
ppeared  to  bate  arisen  to  Sarah  Barber  during 
DTerture  :-<-HeId,  that  the  evidence  did  not  sup- 
ort  the  declaration ;  inasmuch  as  that,  except  as 
nsband,  Samuel  was  a  stranger  to  the  cause  of 
otion.     Barber  r.  Stoksi,  7  Law  J.  K.B.  306. 

If  the  husband  do  not  reduce  tbe  wife's  cboses  in 
etion  into  possession  during  her  life,  he  will  not 
e  entitled  after  her  death  to  sue  for  them  in  a  court 
flaw,  until  he  has  taken  out  administration. 

And  his  representatires,  in  such  a  case,  must  take 
at  administration  to  the  wife  before  they  can  so  sue 
tlaw. 

But  tlie  husband,  or  his  representatiTes,  will  be 
atitled  to  the  beneficial  interest.  Betu  r,  Kimpt4fH, 
'  Law  J.  K.B.  192,  s.  c.  S  B.  &  Ad.  S75. 

(6)  Pieadingi, 

Vfhen  freehold,  copyhold,  leasehold,  and  funded 
iroperty,  was  settled  to  the  separate  use  of  a  mar- 
iea  woman,  and  she  contracted  a  debt  for  law 
barges  whilst  living  separate  from  her  husband, 
lad  wrote  letters  containing  promises  to  pay ;  and, 
IB  a  bill  filed  by  her  aolicitor  for  his  law  charges, 
he  put  in  a  general  demurrer: — Held,  that  she 
raa  bound  to  answer,  and  the  demnner  was  over- 
nied.     Murray  r.  BarUe,  9  Law  J.  Chanc.  87. 

(c)  Evidence* 

The  onns  of  proving  expressly  that  a  married 
roman,  living  apart  from  her  husband,  baa  the 
neana  of  supporting  herself,  is  not  always  cast  upon 
hs  bnshand,  in  resisting  a  demand  for  necessaries 
applied  to  her  whilat  ao  separated. 

Where,  therefore,  it  appeared  that  a  married  wo- 
nan  for  nome  years  subsequent  to  a  separation  from 
ler  hashand  maintained  herself,  and  then  went  to 
ive  with  her  aon-in-law,  who  brought  an  action 
igainst  the  husband  for  necessaries, — the  Court  re* 
used  to  disturb  a  verdict  for  tbe  defendant  on  the 
l^ound  that  it  was  against  evidence.  Bvrge  v.  Jonei, 
r  Uw  J.  K.B.  59,  a.  c.  S  M. &  R.  l«l. 


BASTARD. 

[See  Misdemeanor  and  Poor.] 

A  husband  and  wife  lived  separate  from  each 
>tber  under  articles  of  separation,  their  residence 
^ing  about  fifteen  miles  apart ;  but  they  occaaion- 
lUy  saw  each  other.  The  wife  was  living  in  adul- 
:siy  with  her  servant :  ahe  became  pregnant,  and 
pras  delivered  of  a  child  ;  the  birth  was  concealed, 
md  was  never  known  to  the  husband;  the  child 
ivaa  baptised  as  being  base  bom — was  never  oslled 
t>y  the  name  of  the  husband,  and  was  treated  by 
ihe  mother  as  the  child  of  tbe  servant.  Upon  the 
trial  of  an  issue  on  the  point  of  legitimacy,  the  jury 


fotmd  that  the  child  was  tfaa  legitimate  child  of  the 
husband.  A  new  trial  being  oirected,  tfaa  second 
jury  returned  an  oppoaite  verdict :  the  Judge,  who 
tried  the  iasue,  having  stated  that  he  was  oissatis* 
fied  with  this  verdict,  a  third  trial  was  directed  ; 
and  on  that  occasion  eleven  of  the  jury  being  in 
favour  of  the  legitimacy,  but  the  twelfth  refusing 
to  concur,  the  jury  were  discharged  without  coming 
to  a  verdict : — Held,  that  the  child  was  not  in  law 
the  child  of  the  husband.  Morru  v.  Daviet,  8  Law  J. 
Chanc.  IfO,  a.  c  3  Russ.  318. 

A  bond  given  by  the  putative  father  to  the  church- 
wardens and  overseers  for  it.  6(L  per  week  as  long 
aa  tbe  child  ahonld  be  provided  for  at  tbe  expense 
of  tbe  parish,  is  valid  aa  an  indemnity  pro  tanio, 
and  may  be  sued  upon  by  aucceeding  overseen. 

It  is  not  an  answer  to  an  action  upon  auch  bond, 
that  the  putative  father  was  able  and  willing  to 
maintain  the  child  himself,  and  had  requeated  the 
plaintiffs  to  deliver  it  to  him  for  that  purpose. 

Quere,  whether,  as  a  general  question,  tbe  puta- 
tive father  has  a  right  to  the  custody  of  tbe  child 
as  against  the  parish  officers.  Pope  v.  Sale,  9  Law  J. 
C.P.  150,  s.  e.  7  Bing.  477,  s.  c.  5  M.  &  P.  336. 


BEER. 
[See  Licence.] 


BENEFIT  SOCIETY. 

The  word  '*  Insolvent,"  in  33  Geo.  3.  c.  54.  s.  10, 
meana  a  person  who  has  taken  the  benefit  of  an 
Insolvent  Debtors  Act;  and  not  one  who  has  merely 
made  an  aasignment  of  his  effects  for  the  benefit 
of  bis  creditors.  In  re  Birmingkam  Ben^  Society, 
3  Sim.  4tl. 

The  Court  will  not  enjoin  a  society  from  dissolv- 
ing itself  where  a  great  majority  of  its  members 
agree  to  such  dissolution,  notwithstanding  a  rule, 
that  if  '<  three  agree  to  hold  the  society,  it  shall  not 
be  diasolved."  Waterhouie  v.  Murgatroyd,  9  Law  J. 
Chanc.  t7X. 


BIGAMY. 

In  an  indictment  for  bigamy,  the  second  wife  was 
described  as  "  £.  C.,  widow.^  She  was  in  fact  not 
a  widow,  nor  had  ahe  ever  been  repreaented  or 
reputed  to  be  so: — Held,  a  fatal  variance.  Rex  t. 
DeeUy,  4  C.  &  P.  579.  [Law,  Com.  Seijt.] 


BILL  OF  EXCEPTIONS. 

The  opinion  of  a  Judge  directing  the  plaintiff'  in 
an  action  to  be  nonsuited,  if  it  does  not  appear  on 
the  record,  cannot  be  questioned  in  a  writ  of  error. 
The  plaintiff,  if  he  intends  to  bring  a  writ  of  error 
on  the  ground  of  misdirection  in  point  of  law, 
should  not  submit  to  be  nonsuited ;  but  appear,  and 
put  the  Judge  to  expreoa  auch  opinion  by  way 
of  direction  to  tbe  jury  ;  and  thereupon  tender  a 
bill  of  exceptions  to  tbe  Judge,  and  procure  his 
aignature  thereto.     Doe  v.  Fiaher,  2  Bligb,  na  9. 

A  case  cannot  be  argued  or  decided  on  the  vague- 
ness and  generality  of  tbe  direction  of  the  Judge,  if 
auch  an  objection  was  not  taken  at  the  trial,  and 
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BILL  OF  EXCHANOE. 


doM  not  fenn  ptrt  of  tbe  bill  of  exoeptioiit.  BtiH  ▼• 
MoiiNiii,  5  Bligb,  N.s.  1,  t.  c.  1  D.  ft  C.  380. 

Tlio  defeodant  baring  tent  to  the  pltintiff  «  drtft 
of  ft  bill  of  exceptioiit,  ftfter  a  writ  of  orror  brought, 
tbe  Utter  refuted  to  return  it«  eoondering  it  waired 
b?  tlie  writ  of  error.  A  Judge'e  order  MTing  been 
obtained  by  tbe  defendant  for  ifs  delivery  within  a 
oeitain  period — the  Court  refnaed  to  reacind  thet 
order.  WiUmvt  ▼.  Tmylor,  8  Law  J.  C.P.  171,  a.o. 
d  Bing.  519.  ft.  c  4  M.  ft  P.  957. 

Where  a  bill  of  exeeptiona  waa  rirtoally,  hot  not 
in  point  of  form,  tenderad  to  tbe  Judge  oo  the  trial 
of  a  cause,  and  afterwards  the  plaintiff  proceeded^ 
vrgitf  on  the  defendant  upon  his  writ  of  error ;  and 
tbe  bill  of  eieeptiooa  baa  not  been  taeked  to  the 
record  when  tbe  record  waa  transcribed : — Held, 
that  atill  tbe  court  of  error  bad  the  power  to  allow 
tbe  bill  of  exeeptiona  to  be  afterwards  tacked  to  tbe 
rscord.  TeyW  t.  WUUhm,  im  Error,  9  Law  J.  K.B. 
51. 


BILL  OF  EXCHANGE. 
[See  Tkotbk  and  Bankkcpt.] 

(A)  Validity. 

(B)  Parties. 

(C)  Form  and  Cowstrpctioii. 

(D)  Consideration. 
(£)  Stamp. 

(F)  Cancellation. 

(G)  Alteration. 
(H)  AccErrANCB. 
(I)  Acceptor. 

(K)  Transpsr  and  Indorsrmbnt. 
(L)  Presentment  for  Payment. 

(«)  Time, 

(6>PI>r«. 
(M)  Notice  op  Dishonour. 

(a)  Wktm  neetnary. 

(*)  Fsm. 

(c)  TSsM. 

(d)  WkmwmimJ. 
(N)  AcnoNs  AND  Suits. 

(a)  When  mmimUimmkfe* 
(()  By  mmd  mgmnti  wktm. 
(c)  Lm  BiUs  end  A'sCm. 

!d)  Stmfimg  Precfedivgs. 
t)  Pimdingmatd  £Md«act. 
(f)Wii* 


« 1 

i; 


U)Mme9. 
(k)  Wlmi  rt 
(i)  Verdki. 
(k)  RuU  Is 


(A)  Vauditt. 

SViiit  Tbat  a  biU  mmi%  and 
Sunday  wuuM  mat  ba  void,  it  beinf  an  act  not  w 
tbe  ex«n«t  of  aa  otdbMir  caUiag  witbin  tbe  MMaa- 
Jaf  of  tbe  ataiuia  99  Carr9.  a.  7.  B§gkit  ▼.  Lnijr, 
9Lawi.  SRcb.51.a.o.iaft  J.  180,  a.e.  iTyrw. 
130. 

A  bitt  of  aaabango  gvroB  for  dilunnwa  in  alacb* 
jobbiag  18  Mt  ^roid  ia  iba  bandaof  Miiiiliiiiii  far 
▼alva  watbottt  aolioa*  Dmf  ▼.  SitMvf ,  7  Law  J. 
CP.  9«9»  a.  a.  €  Btsf*  109.' a. c.  S M.*  P. 3M. 


AbillofaxGbaRga  far  laSL,  ^nsrif«  tWt« 
the  St.  Leger  stakes  :—Hehi,  uvaiid  iitks  hnb 
of  a  bomdJUe  third  indoraee,  who  took  it  far  U 
TalnaMe  considoratioB  without  noticsL  JUttikr. 
Tkeed,  9Law  J.  C.P.  1S5,  a.&  7Bi8|.40&.Lt 
5M.&P.503. 

(B)  Parties. 

SimMs— Where  tbo  paitiea  intended  tkM  i  pe- 
■lissory  note  aboold  be  joint  and  seteisl,  bst  Ibe^ 
ignorance  it  is  expressed  to  be  joint  oalj,— •  CwC 
of  equity  will  relievo  aa  well  against  tbe  ssnl^a 
sgainst  die  principal. 

-  But,  where  a  joint  proouasoiy  nets,  sigsid  "  J. 
and  J.  E.  —  J.  P.,  aorsty/'  was  girsn  la  icHiar 
of  the  finn  -of  J.  and  J.  £..  and  J.  Pi disd,  J.al 
J.  E.  being  both  aliYo.  one  of  whoa  sAnwab 
beoasie  banlLrupt,  and  the  other  iasoltcst  ^-Bdi, 
that  tbe  promissofT  noto  oonld  not  be  cssndM^  « 
aereral  against  J.  P.,  tbe  aorety.  Rmmdtm  r.fWr, 
8  Rubs.  494. 

(C)  Form  and  CoNSTRircrios. 

Aa  instmnient  purporting  to  bs  a  proBismyMtoi 
was  given  by  a  man  and  bia  wife^  p^T^Ue  ss  immi 
to  the  father  of  the  wifa,  ■'  far  valos  iSMffi  ■ 
stock  of  ale,&c. ;  tbia  being  intended  to  iiad  tffiad 
me,  the  undersigned  Mary,  aa  a  set-of  Ar  IkNon 
left  me  in  my  fatber'a  will  abore  ny  sisiw  km'% 
abate :"— Held,  that  tbia  waa  a  spscasl  sfreM^ 
and  not  a  promissory  DOte.  CMbsr.  FWcJud,) 
Law  J.  K.B.  996,  a.  o.  S  a  &  Ad.  660. 

A  paper  in  tbeoe  worda— ««Mr.L,pl«si0tokt 

the  bearer  have  7/.,  and  plaee  it  to  ay  seoom^ts' 
yon  will  oblige  your  buasble  aerraat K S,"*^* 
biMofezdiaago.  Litlls  ▼•SlasVM.tif.  ft  M.  171* 
[Tenterden] 

(D)  CoWRIPCRATfON. 
[Sea  amu.  A.] 

A  bill  of  ezcbango  waa  given  far  the 
prsaunm  to  the  maoler  npoa  aa  iadsalar 
tioaabip.  For  aossemoatba  tbe  apprentice  i 
with  tbe  maater,  and  waa  boarded  aad  iasliaeai  hf 
him.  Disputes  tbea  aroae;  it  was  diseofac'ite 
the  indeatars  waa  oa  a  wioag  stamp,  and  Ibsifpas* 
Ike  left  bin  master  :~Held,  that  tbia  irm  bat  I  pa^ 
Ifal,  aad  not  a  total  failure  of  coaadeialiM  far  tht 
bill ;  aad,  eoaasqaeatly.  tbat  tbe  aaeeptsr  costf  bi 
■ned  upoa  it.  Mmmn  ▼.  Lemt,  8  Lew  J.  K.B.Ii9» 
■;.c.  10B.ft  C.  877. 

Where  a  bill  of  exchange  ia  given  in  psyamcfa' 
goods ;  and,  aonm  tisse  after  they  bare  bem  is  ^ 
poasesaion  of  tbe  buyer,  tbe  aellsr  iwdUj  ni*ktf 
them,  this  does  not  aaamat  to  a  rsscindisg  of  tki 
eoatract  of  sale,  aor  does  it  work  aa  eatirs  »!■** 
eoasideratioB  for  tbe  bill,  ao  as  to  supply  a  Msm 
hj  the  accepiar  (tbe  buyer)  to  aa  acuos  bf  tto 
diawer  (the  aeller)  apoa  tbe  biO.  The  nmtif  ft 
tba  buyer  far  tbe  retaking  of  tbe  goods  asa  bt 
sought  by  ncUaa  agaiaat  tbe  saBss.  SttfkmJ* 
ITifbiMiia.  9Law  J.  R.B.  9S1.  a.c  t  B.ftM 


payahls  oa  agifca  d^i 
is  made  at  tba  aassa  time  with  aa  sgrsimsac  far  ibi 

aad  coauayaaoe  of  aa  estate,  of  the  ssaadtis^ 
far  which  the  anm  ascnied  by  ^aoUissp«(* 
te  mnkar  of  tba  aole  is  boaad  topay  lbs 


mhh  OF  EXCHANGE. 
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tk«  (iwn  day,  ■Ithoogb  tlMMtatalimiot'bMii  omn 
▼•7^,  prowiMi.  tb«  cootnct  of  Mle  remain  opaa. 
SifilUr  ▼.  Wntlake,  9  Law  J.  K3.  fS4,  a.  c.  S  B. 
&  Ad«  155. 

(£)  Staitp. 

A  bni  drawn  in  aeti  out  of  Greac  Britain,  payable 
alter  rigbt,  waa,  for  a  fraiidulant  porpoae,  by  tba 
drawer,  accepted  in  all  the  parts,  and  at  different 
daya  of  sight: — Held,  neTertbelesi.  not  to  require 
an  Engliab  ataihp,  under  the  55  Geo.  S.  c.  184. 
HoUtworth  T.  Hunttr,  8  Law  J.  K.B.  149,  a.  c.  10 
B.  as  C.  149. 

If  a  proBkiaecfiy  note  be  altered  .by  consent'  of 
psi^tiaa  al  any  time  after  it  has  once  been  jMiid  away^ 
tlwra  mnat  be  a  fmsb  stamp.  WiUon  t.  Justict,  Pea. 
A.C.  96.  [Kenyon] 

A  bill  of  exchanflpB  upon  a  wrong  atamp  ia  so  far 
miavailabte,  that  £e  balder  is  not  boond  to  gita 
Botice  of  its  dishoBoor,  ot  even  to  present  it  to  the 
aeeeptor ;  and  his  failing  to  do  either  doea  not  de- 
prire  him  of  his  right  of  action  against  any  }Mrty 
noaa  whom,  upon  the  faith  of  its  being  an  available 
bill,  be  baa  taken  it  in  pa3rmant.  Cundy  r,  Marriott^ 
9  Law  J.  K.B.  70,  a.  c  1  B.  &  Ad.  690. 

(F)  Cancbllation. 

Where  an  acoeptance  is  esnealled  by  mistake,  and 
the  aaistaka  ia  diacoTored  iminediacelF,  and  an.ez- 
plaoatidn  written  on  the  face  of  the  bUl,  the  rigfata 
and  liabilitiea  of  the  different  pattiea  ramsin  aa  they 
ware  befbra  the  <cancellation. 

Where  each  a  bill,  drawn  in  France  upon  a  perion 
m  England*  and  there  accepled  and  made  payable, 
waa  aa  eanMlled  ;  and  one  of  the  indoraeee  broaght 
tiM  qaeation  before  a  French  Court,  which,  in  mis* 
take  of  the  English  law,  decided  that  the  holder 
oould  not  recoTer  :-^Held,  aerertfaeleat,  that  he 
pucht  lecOTer  in  en  action  against  the  indorser,  who 
bad  ao  raised  the  <|ueetion  befbuB  the  French  Court ; 
akbongh  ha  had  by  their  deciaion  lost  hia  remedy 
against  the  drawer  and  prior  indorsera.  NavfUi  ▼. 
Rmri,  9  Law  J.  K.B.  307,  s.  c.  2  B.  &  Ad.  757. 

(G)  Alteration. 

A  bin  of  eicbange  drawn  by  A  payable  to  his  own 
otder*  and  accepted  by  B  generally,  was  altered 
with  the  consent  of  B,  while  it  eontinned  in  the 
bands  of  A,  by  the  addition  of  a  particnlar  place  of 
payment  to  the  acceptance.  This  alteration  doea 
not  vitiate  the  bill,  so  as  to  prevent  the  sceeptor 
from  being  liable  tn  it.  Suvem  ▼.  Lloyd,  1  M.  ft 
M.  S9^  [Tenterden] 

Where  a  bill  has  been  altsred  after  acceptance,  it 
ia  incumbent  on  the  party  seeking  to  enforce  it,  to 
shew  under  what  circnmrtances  the  alteration  was 
made.  Hetsman  r,  Ditkinton,  7  Law  J.  C.P.  68, 
a.  e.  5  Bing.  183,  a.  c.  2  M.  &  P.  289. 

(H)  Aocbptamce. 

It  ia  no  objection  that  the  acceptance  wss  written 
before  the  bill  was  drswn ;  and  it  is  no  rarianca  if 
tba  deelaralion  allegea  the  acceptance  of  the  bill,  aa 
when  drawn.  Mothty  ▼.  Deleei,  9  Law  J.  C.P.  17 1 , 
a.  c  7  Bing.  4€8,  a.  e.  5  M.  &  P.  275. 

An  acceptance  in  blank  ia  aufficient  to  charge  the 
•ecaptor,  where  the  bill  is  afterwarda  drawn  in  pur- 
aotnee  of  his  authority.    The  1  At  2  €reo.  4.  e.  78. 


SL  2.  doea  not  aftct  each  noe^itaaeea.  Letli*  r, 
Hastingt,  2  M.  &  M.  119.  [Lyndburst] 
•  '  Avtinaigned  aeoeptanea  wntten  on  the  lace  of  a 
bHl  of  ejBehangd,  ia  not  made  invalid  by  atatate<t  & 
2  Geo.  4.  c.  78.  s.  2 ;  bat  ft  iaa  qoeetion  for  the  jorf) 
n^hether  it  waa  intended  to  operate  in'ita  present 
fbrm,  6r  to  beaubseqilently  completed  by  signature. 
Dufaur  ▼.  OiMden,  2  M.  &  M.  90.  [Pstteeon] 

A  bill  of  exchange  drawn  ia  Ireland  epon  a  petaon 
in  England,  ia  net  an  Infead  bill,  acooiding  to  tbe'9 
h  to  Will.  3.  o.  17. 

Gooaeqoently,  each  a  bill  doea  not-  I'eqoire  a 
written  acceptance  on  the  bill,  adeoidine  to  the  1  8t 
f  Geo.  4.  o.  78,  which  ia  confined  to  inland  bills. 
MeAensy  ▼.  Athlin,  9  Law  J.  K.B.  264,;  a«  c  2-  B.  ft 
Ad.  47a 

A  bill  of  exchange  was  drawn  in  AnArica'npon'n 
hooae  ia  LlMrpooJ,  payable  to  the  order  of  L  Ac  Co. 
ta  Lmdm,  and  by  Lft  Co.  indorasd  to  the  plaintiia, 
merehanto  at  Glassow.  Before  the  asrivalof  the 
bill  at  Liverpool  to  be  presented,  the  draweea  failed ; 
bnt  the  bill  was  duly  prsaented  and  protested  for 
non-acceptance,  and  notice  sent  to  L  ft  Co..  the 
payeea  in  America : — Wbereopon,  the  defendanta, 
merchants  in  Londdn,  accepted  for  bonobf,  in  thia 
fMti  I — **  Accepted,  under  protect,  for  boaoor'  of 
Messrs.  L  ft  Ca,  and  will  be  paid  for  their  aeoaunft 
^regulariy  fnrotnted  and  KEFOSBft  t^htn  du$.*'  When 
doe,  the  bill  waa  again  presented  to  the  draweea  at 
JJUrp^l  and  reCitMl  payment.  It- was  then  pv»- 
tested  at  liac^poo/.and  notice  in  da4  course,  aant  to 
the  defendants.  Tbay  refused  to  pmr,  oonteofdlbg, 
that,  aooording  to  the  body  of  the  bill,  and  the  oua- 
tom  among  Ixmdon  merolianta  in  auoh  caaee,  tba 
protest  oaght  to  hare  been  in  Lenifon.  Bnt  the 
Conrt  held^  that,  by  the  peculiar  fordi  of  the  accept* 
anco^  for  lioaoor,  the  preaeatment  and  proteat  at 
Liverpool  vrare  necesaaiy  and  aufficient. 

Whether,  in  esse  the  acceptance  for  honour  had 
■be  the  additional  words, "  if  regularly  vrotettedaud 
refuted  wAsm  due,**  a  preseatment  and  proieat  at 
Liverpool  woukl  have  been  necessary,  or  whether  a 
proteat  in  London  arould  have  been  aufficient-— 
qugrt,  MUehell  v.  Baring,  8  Law  J.  K.B.  IB,  a.  c. 
10  B.  ft  C.  4. 

(I)  Acceptor. 

The  holder  of  a  hill  purporting  to  be,  but  not  in 
fact,  accepted  by  the  persoartowhnmitisnddressed, 
cannot  recover  against  the  apparent  acceptor,  by 
proving  a  fact  aubseouently  discovered,  that,  on  a 
Ibrmer  occasion  the  defeudaat  fasd  given  a  general 
auihority  to  tlie  person  who  aceepted  in  bis  name, 
to  accept  bills  for  him.  To  make  such  antbority 
availablB  for  soeb  a  porpoae,  he  moat  ahew,  either 
that  the  authority  reauuned  unrevoked  at  the  time«f 
the  acceptoace,  or  that  he  took  the  bill  on  the  faith 
of  such  authority.  Cath  v»  Tsyfer,  8  Lsw  Jr  K.B. 
262. 

The  acceptor  of  a  bill  of  excbange  is  entitled  to 
maintain  trover  for  it  against  indorsees,  who  receired 
It  from  the  drawer*  with  the  full  knowledge  that  as 
between  him  and  the  acceptor,  there  waa  no  value 
received ;  and  that  be  had  no  authority  to  part  with 
it ;  provided  it  appear  that  tba  acceptor  supplied  the 
sCunp  and  paper,  or  that  be  ia  liable  to  he  charged 
with  it^  in  account  between  him  and  the  drawer. 


BILL  OF  EXCHANGE. 


lB.&Ad. 


ite  diiwnt 
•■J  put  ifl 


J.  K3. 149.  s.  c  lO 


B.  A  C  k«IL 


•r  *•  MliOB.  iM  bis 

&•  wnptw.ferlU 

be  ai  ipruM 

r.  ifwMa,  7  Liw 


bn^lMi^'b  (MM^  «£  a  iil  af  •xcbuBM  dnwa  by  ber, 
i»  WaiHif  «p«a  bMs  aad  vill  pMs  &•  iotenst  in  tbe 
biU  «•  ih»  iaiimiw  aa  M  i»  cMibto  bim  to  sue  tbe 
»Wip^.>  J%«imr*  ▼.  MmrAmil,  4  C.  «c  P.  594, 
•k.«wr  |lMi|c3«X9^e.6M.&P.513.[Bonnqiiet] 
WbM*  m  fmmm  mufta  a  bill  of  eiobmsgo  payable 
e»  iw^ler..  4m««  br  a  penoa  ia  a  fictitious  bum,  and 
ba»*ta  aft  tbe  uhm  tbat  it  baa  been  drawa  in  such  a 


bia  aice^iaace  biads  bim  to  pay  apoa  the  ia« 
Mat  aMfde  am  tbe  ease  baodwritiag  ts  tbe 


^lanMif ;  aad  becaaaet, ia  aa  eetioa  by  ao  iDdorsee 
Wc  valNMi  lake  aay  advaatafe  of  tbe  iadonement 
bav^ef  beea  made  la  aacb  ftctitiQaa  asnke. 

WbMO  a  bUI  k  diawa  by  proearatioa,  sod  it 
ifyeata  la  bava  beea  tbe  couiae  of  dealiag  in  the 
buew^es  ef  tbe  diawof  t  tbat  biUi  are  drawa,  accepted, 
aad  laiwud  by  tbat  piocwatioa,  tbe  acceptor  of  a 
bfeU  <»  d»awa»  aad  payable  to  aider,  biads  himself  to 
|N^,v  «|igia  aa  ladetaiitat  br  tbe  same  procaratioo. 
ivN^  Vx  Ve^er,  9  taw  h  k^  171,  s.  c.  10  B.  & 

\\  bev*  A  diawe  a  bkll  oa  D»  pa^sble  to  his  own 
V4\bHN  ^eaabW  btia»  by  eeeeptin|r  >t,  sad  pa«iingit 
a«4<v«  tv  raiee  aMMry»  aad  seeds  it  to  him  with  bis 
aaia^  lu^l^Mw^l  ia  blaab»«*eitwrf,  whether  he  can 
H«M«(U  )H  irMM^i^a)  aeiroiiabiiity,  by  ioserting  the 
m«V4a)«  ^^  |Mvv  l%i  t^  ar  (MTttef  **  over  tbe  nsme  of  A 
^»4\^H  VM«  lb«^  bevkt  B^ead  y.  Hyn,  Pm.  A.C.  39. 

\  V^t^  v^t'  «^%vbl^)^Ke  lasy  be  iadoraed  on  a  certain 
^vM\lmvKU,  «•  IW  a  i^kilU'aler  |Hirpose;  and  if  each 
^vvi.(^^«^^H  M  |«V4t|HMke  be  etpreased  oa  the  face  of  tbe 
\m\Ks^4V^h»i^hU  \\\^  l^ifwou  who  receires  such  s  bill, 
^^\t«\  \^'^Uv  U  ImbW  10  aU  the  consequences  resoU- 
\Uj«  iivH^  «  b^v^^'b  ^'  ibe  coaditioa,  or  a  failure  of  the 

NSksvt^^^  »Hvb  a  leatrirtioa  will  apply  to  e^eiy 
«S4W«t  \^v4«iu|  (Hd^«^    futfte^ 

V  M  v^'  D^^vbduit^  \liewa  ia  Ameries,  on  a  house 
(u  \  i^^^«w«  ^uu4^bKik  1^  <>ider»was  indorsed  by  tbe 

vv  i«M«'««Kv  Hk  At  aad  by  bim  ia  thess  words, 
{^  ^4  M  bvi  Mdert  4br  ny  ate.*'    B  spplied 


^ 


to  his  bankers  to  diaoomit  die  bill,  sadthsj,  wilkiit 
making  sny  inquiry,  did  so,  sad  applisd  ih»  pn. 
oeeds  to  the  use  of  B :— Held,  thst  die  istanmt 
wss  restrictive ;  that  tbe  propeity  m  tin  UD  n- 
nuuned  in  A ;  and  that  be  wss  entitled  to  reeow 
the  smoont  from  the  benkeFs.  Sigourwji  ? .  Ugji, 
7  Lsw  J.  K.B.7S,  s.  o.  8  B.&  C.  629,  l«.S  lf.& 
R.58:  in  error,  5  Y.  &  J.  «$0,  e. c. 5 Biig. ili, 
S.C.8M.&P.  299. 

(L)  PiteSENTHBNT  FOR  PaYMEITT. 
(a)    7isiC 

Bill  sceepted,  made  paysble  st  s  pises  ii  Losdoe, 
■ot  a  banker's,  taken  on  tbe  eeeaingof  the^ii 
became  doe,  between  aeven  snd  eight;  the  Mid 
tbe  bouse'tong  onsucoeaslally,  snd  no  ewsw  ob- 
tained :->Hekr,  to  be  a  good  preesatmeBt,eidMt 
at  an  onressonable  hour,  tbe  plsoe  not  being  i  hsh 
ker's.  Wiikimt  r.  Jadi$,  9  Law  J.  K.B.  173.  ae.  t 
B.  &  Ad.  188,  8.  o.  S  M.  Ik  M.  41. 

(6)  Piace. 

Where  s  promissory  note  mentions  tbe  phad 
payment  in  the  body  of  tbe  note,  tbe  pleistiff  am 
aver  and  prove  a  preeentment. 

But,  where  the  place  of  psyneot  is  mntiosid  a 
the  foot  of  the  note,  it  is  eonsideied  merely  « t  ae- 
moraadom  ;  m  bo  part  of  the  eontrsct;  and,  ooMe- 
quently,  it  should  not  be  noticed  in  the  dedanM, 
and  presentment  need  not  be  proved.  WWkmi, 
Waring,  8  Law  J.  VLB.  7. 

Although  a  bill  of  exchange,  accepted  ''ptjibb 
a^"  &c..  is  a  general  acoeptanee,  and  does  sot  coa- 
pel  the  holder,  in  an  actioa  agaiast  the  aeeeplor,  e 
prove  preeentment  at  the  place  expmaed,  jet  pn- 
eentment  at  that  place  ie  a  rood  prasentmset  to  Ai 
seoeptor  for  the  purpose  of  an  action  agaisit  da 
drawer.     HmrtUif  v.  Spittal,  7  Law  J.  ILB.  8S. 

A  foreign  bill  of  ezcbaage,  dnwa  oa  Liferpad, 
payable  to  order  in  London,  and  refbaed  aoofpaea, 
was  afterwarde  accepted  for  bonoor  is  Losdaii 
Wlien  it  became  due,  it  was  presented,  snd  {«stedi< 
for  non-payment  at  Liverpool,  where  tbe  diaec 
lived.  SembU,  tbat  this  is  euffieient ;  sad  tbat  t(  ii 
not  necessary  to  protest  it  in  London  for  nosfif- 
ment.  SemMe,  that  s  protest  in  London  on  thatdij 
would  generally  have  been  sufficient  alee.  The  ac- 
oeptanee for  bonoor  being  in  these  words—"  Atcipi^ 
ed  under  proteet  for  boaoor  of  L  H  &  Co.,  aad  «il 
be  paid  on  their  account,  if  regulaily  pieteeiadaaA 
refused  wlien  due:"^Held,  that  prasestmest  tf 
Liverpool  wss  proper  end  necessary  aodsr  tbiafeiB 
of  acceptance.  Mitehdl  v.  Banng,  8  Lew  J.  U 
18,  e.  c  10  B.  &  C.  4,  s.  o.  f  M.  &  M.  361,  a.  e.  4 
C.  &  P.  55.  [Tenteiden] 

(M)  Notice  op  Disbonooe. 
(a)  When  MteesMury* 

The  holder  of  a  bill  of  exchange,  which  bei  bem 
accepted  for  tbe  accommodation  of  tbe  drawer,  tf 
bound  to  preaeat  tbe  bill  and  to  give  notioetetke 
drawer  of  ita  non-payment,  altboogh  tbe  eooepiff 
never  had  any  elfecu  of  the  drawer  in  faaadtoactl 
it  Norton  V.  Piektrimg,  7  Uw  J.  K.B.  83,  a.  c.  8 
B.  &  C.  601,  s.  0.  5  M.  &  R.  iS. 

The  drawer  of  a  bill  of  ezidiange  is  in  all  eaaei 
eatitled  to  notice  of  ita  disbonoor,  where  be  baa 
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rMMm  to  ncp^ct  that  be  will  aot  b*  c«I1m1  upon  to 
pay  it, 

Tberefora,  where  one  T,  at  the  instanee  of  one  R 
(who  was  indebted  to  ihe  defendant),  accepted  a  bill 
drawn  on  him  by  the  defendant,  haring  no  auets  in 
hiahanda  belonging  to  the  defendant :— Held,  that, 
on  the  diahonour  of  tho  bill,  the  defendant  wta 
entitled  to  notice;  and  notwithstanding  be  had« 
previoQsly  to  the  maturity  of  the  bill,  been  informed 
by  T,  the  acceptor,  that  he  had  not  the  means  of 
paying  the  bill.  Lafitu  v.  SUUer,  8  Law  J.  C.P, 
€75,  a.  c.  6  Bing.  6tS,  s.  c.  4  M.  &  P.  457. 

Where  the  diawer  of  a  bill  of  exchange  made  it 
payable  at  his  own  house :— Held,  that  the  junr 
might  fairly  infer  that  it  wss  an  accommodation  bill, 
which  made  it  unnecessary  to  gire  him  notice  of 
non-payment  by  the  acceptor.  Shmji  ▼•  BaiUy,  9 
B.  &  C.  44,  s.c.  4  M.&  R.  4. 

(6)  Form, 

In  sn  action,  indorsee  sgainat  indorser,  a  letter 
written  by  the  holder's  sttomies,  saying,  '*  A  bill 
for  683i.  drawn  by  K  upon  I,  and  bearing  your  in* 
doraement,  baa  been  put  into  our  bands  by  A,  with 
directions  to  take  lesal  measures  for  the  rtooTeiy 
thereof,  unless  immediately  paid  to^Yoora,  &c. :" 
Held,  not  to  be  a  sufficient  notice  of  the  dishonour. 
SciarU  V.  PahMT,  9  Law  J.  Ezch.  121,  8.C.7  Bing. 
530,  s.  c.  6  M.  &  P.  495,  S.0. 1  C.&  J.417,  a.  c.  1 
Tyrw.  571. 

(e)  Timg, 

Notice  of  the  divhononr  of  a  bill  by  the  acceptor, 
may  be  riyen  to  the  other  parties,  on  the  same  day 
that  the  bill  has  become  due,  slthoogh  the  dishonour 
by  the  acceptor  may  have  been  not  an  absolute  re- 
fusal, but  a  mere  neglect  to  pay  on  presentment. 
Clowes  y.  Cheldeeott,  7  Law  J.  K.B.  147. 

(d)  Whtn  waived. 

Where  the  plaintiff,  in  an  action  againat  the 
drawer  of  a  bill  of  exchange,  does  not  prove  eipress 
notice  given  in  due  time  of  the  dishonour  of  the  bill, 
but  relies  upon  certain  facts  in  the  defendant's  own 
conduct  sobsecmently,  as  shewing  that  he  had  notice, 
and  knew  thatnewas  liable  to  pay,  those  Acts  must 
be  left  to  the  jury ;  and  the  Judge  at  Nisi  Prios  will 
not  pronounce  upon  their  legal  effect  without  sub- 
mitting the  case  to  the  jury.  Hiehtttt  y.  Toulmin,  7 
Law  J.  K.B.  108. 

Where  the  defendant  was  sued  as  the  drawbr  of 
a  bill ;  the  acceptance  of  which  made  the  bill  pay- 
able at  the  deftodant'a  own  hooae ;  and  the  woraa 
which  so  made  it  payable  were  in  the  handwriting 
of  the  defendant ;  and  the  bill  when  due  waa  pre- 
aanted  at  the  honae  of  the  defendant,  and  the  answer 
ffivon  was,  '*  no  effecta:" — Held,  that  this  was  eyi- 
oenee  to  go  to  the  jury,  in  tbe  absence  of  proof  of 
positiye  notice,  to  satisfy  them  that  the  defendant 
knew  the  bill  was  not  paid  by  the  acceptor ;  and, 
the  jury  having  found  a  yerdiet  for  the  plaintiff,  the 
Court  refoaed  to  set  it  aside.  Slark  v.  BaiU^,  7  Law 
J.  K.B.  158. 

(N)  AoTioNS  AND  Suits. 

IFh-A  V.  Tkruth,  2  M.  &  R.  559,  Dig.  Law  J. 
1 19 ;  Edmuhdt  y.  Lowe,  S  M.  &  R.  497,  Dig.  Law 
J.  HJ.] 

Dionr,  I8f8— 1851. 


(a)  Whir€  mainiainabU, 

An  indorsee  of  a  bill  of  exchange,  dated  on  a 
Sunday,  brought  an  action  against  the  acceptor 
thereof.  There  was  no  evidence  of  the  bill  being 
accepted  on  that  day: — Held,  that  the  indorsee 
could  recover.  BegbU  r,  Lerty,  9  Law  J.  £xcli«51, 
a.  0. 1  C.  &  J.  180,  a.c.  1  Tyrw.  150. 

(6)  By  and  agcunst  whom, 

A  person  discounting  a  bill  payable  to  a  ficliiioos 
pares,  for  the  benefit  of  the  drawer,  and  with  know- 
ledge of  the  transaction,  cannot  recover  against  the  ao- 
ceptor.  HunUr  v.  Jiffery,  Pea.  A.C.  1^.  [Kenyon] 
•  An  indorsee  of  a  bill  or  note  taking  it  under  an 
agreement  not  to  aue  the  indorser  cannot  sue  such 
indorser,  though  the  indorsement  be  unqualified* 
Piles  y.  Street,  S  M.  &  M.  «S6.  [TenterdenJ 

If  A  pennits  B  to  draw  bills  in  his  name,  be  ia 
liable  as  drawer  to  ignorant  indorsees,  although  he 
had  no  intereat,  or  knew  of  the  particular  bills  drawn ; 
but  he  is  not  liable  to  a  payee  having  knowledge  of 
the  transaction.  Smith  v.  Stangar,  Pea.  A.C«  116: 
8.  p.  Curtit  y.  Barn,  Pea.  A.C.  119.  [Keayon] 

If  A  authorise  B  to  draw  bills  upon  him,  and  B 
do  so,  A  is  not  liable  to  be  sued  aa  the  drawer  of 
those  bills.  Duearrey  y.  GiU^  4  C.  &  P.  ISl,  s,  c 
1  M.  &  M.  450.  [Tenterden] 

Where  a  person  signs  a  promissory  note,  on  a  re- 
preaentation  that  others  are  to  join,  and  one  after- 
warda  refiises  to  sign,  the  psyee  cannot  reoover  in 
an  action  on  the  note  against  the  person  who  rigned 
it,  unless  the  jury  are  satiafied  that  such  person, 
knowing  the  fsQta,  and  being  aware,  of  his  rights, 
had  oonaented  to  waive  his  objections.  lAof  v. 
Gi6ftt,  4  C.  &  P.  466.  [Tindal] 

(c)  Lo$t  Bills  and  Notu. 

A  bUl  will  lie  by  the  last  indorsee  of  a  loat  biU  of 
exchange,  to  recover  the  amount  from  the  acceptor ; 
and  prior  indorsees  need  not  be  made  parties  to  tho 
suit.     Maeattnay  v.  GroAoai,  %  Sim.  285. 

Tbe  person  entitled  to  a  bill  of  eachange,  which 
had  been  loat,  having  ofbred  the  acceptor  a  aufficient 
indemnity,  and  the  latter  atill  declining  to  pay  the 
amount,  the  Court  made  a  decree  for  payment,  with 
costs.    Macartney  v.  Graham,  9  Law  J.  Chanc.  198. 

(d)  Staying  Froeeedings, 

In  an  action  on  a  bill  of  exchange  (by  indoraee 
against  acceptor)  a  rule  requiring  the  plaintiff  to 
deliver  up  the  bill  on  payment  of  debt  and  ooata, 
waa  held  to  be  complied  with  by  tbe  plaintiff 'a  de- 
livering it  up  in  such  a  state  of  obliteration  aa  to 
render  it  totally  nselosa  the  names  of  the  drawer 
and  indoraera  being  blotted  out.  ToaiitN*  v.  Law* 
renee,  8  Law  J.  C.P.  111,  a.  c  6  Bing.  576,  a. c.  4 
M.  &P.  54. 

Courta  of  equity  have  a  concurrent  jurisdictioa 
with  the  courts  of  law  in  relieving  againat  promia- 
aory  notes,  tsken  when  over-doe.  Hadgeom  v. 
tfttrray,  S  Sim.  515. 

(tf)  Pleading  and  Evidence, 

The  averment  of  the  acceptance  of  a  bill  of  ex- 
change need  not  state  such  aoceptanoe  to  be  in  writ- 
ing. Chmlie  y.  BeUham,  8  Law  J.  CP.  176,  s.  c.  6 
Bing.  5t9,  s.  0.  4  M.  &  P.  S75. 
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la  tmmctiamhyihm 
of  ft  bill  of  ezthmgt,  it  b  ao  < 
tiff's  ri^  ofntarmy,  that 
took  placo  heion  the  ^•i 
tboa^fa  tlw  docUntioB  bo  ia  the 
tbattbobiflboiagdlraira.tbo  Mc 
Morplod,  aad  that  tbo 
tbo  caoiflHi  of  ■orobtate.  Aad  it  U  aoc 
tbat  tbo  plaiatilT,  ia  sacb  actioa,  aboold 
orideace  to  obew  tbat  it  is  tbo  caotoot  of  i 
■ototTaooactboflDCOft.  M«ll«y  ▼.  Drfcoi.  9  Law  J. 
C.P.  171»  fw  c;  7  Biag.  4S8.  o.  c  5  M.  &  P.  «75, 
0.  c.  4  C.  &  P.  40f . 

Tbe  dodantioa  ia  aa  actioa  oa  a  bill  of  eicbaaga 
Matod  it  to  baTo  bcca  diawa  brjr  oao  Hiaaah  P,  ae- 
OfpCod  hy  tbo  doleadaat^  aad  ladoncd  by  tbo  nid 
Haaaab  P.  to  tbo  plaiatiiB.    Tbe  diawiai^  aad  ia* 
doncnoat  appoarod  io  bo  ia  tbia  form : — '*  P«r  pro. 
H  P."  Joba  P.  a  derfc  of  tbo  plaiatifih  prorcd  tbat 
tbo  dnartag  aad  iadoratairat  were  of  tbo  baadwrit* 
tag  of  a  Mr.  Joba  P,  wboai  bo  aadersCood  to  be  tbo 
ooa  of  a  Mia.  P»  wboat  be  bad  aovor  aeea,  bat  «itb 
wboae  booae  tbo  booae  of  bis  eaiplojois  bad  deal- 
iago,  aad  tbat  ba  bad  oeoa  bills  diawa  aad  accepted 
ia  tbe  sBBio  foiai  as  tbe  bill  ia  qaoatioa,  sooie  of 
wbieb  bills  bad  beoa  paid.    Tbe  plaiaaff%  oa  tbis 
evidoacot  bad  a  rerdict ;  sad  a  rsle  aba  for  a  aew 
trial  bsTiag  beea  obtaiaed,  aa  affidavit,  ia  eoase> 
qoeaco  of  aa  obMrvatioa  aisdo  bj  tbo  Lord  Cbief 
JiMtieo,  was  prodoood,  scatio|(  tbe  aaao  of  tbo  party 
to  bo  Haaaab  P,  aad  tlsit tbe  UIl  was drawa  bj  ber  aa- 
tboritj.  Aad  tbe  Coart  of  Kiag's  Boaeb,oo  tbe wbolo 
oridenee,  ivfased  to  laske  ibe  mle  for  a  aew  trial  ab- 
solate.  Jannr.  Tmmomr,4Ck  P.  SOS.  [TeotCTdea] 
la  aa  sction  on  s  bill  of  escbange,  wbiob  tbe  de- 
feadsnt  coniends  is  a  forgery,  oCber  bills  of  tbo  de- 
fendant may  be  produced  to  tbe  jarj  (if  btcrate)  to 
eompare  tbe  bandwriting.  AUahroek  r.  Boaek,  Pea. 
A.C.  f6.  [Kecfoo] 

In  an  action  bj  tbe  indorsee  against  tbe  soceptor 
of  a  biH  of  excbange,  tbe  witoefs  called  to  prove  tbo 
bandwriting  of  tbe  drawer,  stated  tbat  neitber  tbe 
drawing  nor  ladorsement  was  of  tbo  bandwriting  of 
tbe  person  wbose  tbey  poiported  to  be.  Bat  it  wss 
proved  tbat  tbe  defendsntbsd  scknowledged  tbe  se- 
ceptaaoe  to  be  bis,  aad  it  m-as  contended » tbat,  as 
tbe  acceptance  admitted  tbe  drawiar  to  be  correct, 
tbe  jary  migbt  find  for  tbe  plaintiff,  if  tbey  tbought, 
upon  inspection  of  tbe  bill,  tbat  tbe  drawing  and  in- 
dorsement weta  of  tbe  ssmo  bsadwriting.  But  it 
wss  bold  to  be  nesesnry  tbst  lome  proof  shoold  be 
givea  as  to  wbose  tbe  baadwriting  was.  AUp&rt  and 
miuitkir  V.  Mfek,  4  C.  &  P.  t67.  fTindal] 

In  sa  actioa  agaiait  partaors,  on  a  bill  of  extbaage, 
wbera  tbe  defeaee  is,  tbat  oao  partner,  wiib  tbe  know- 
lodge  of  tbe  plaintiff,  accepted  tbe  bill  ia  tbe  name  of 
tbe  partnenbip  firm  for  bis  privste  debt ;  otber  bills  of 
ezcbange,  scoepted  by  tbat  partner  and  paid  by  the 
otber,  are  not  lo  aecessarilr  connected  witb  tbe 
subject  of  tbe  trial,  as  to  renaer  s  notice,  served  oa 
tbe  attoraeT  of  a  defoadant,  too  late  for  bim  to  pro- 
core  tbe  bills  from  tbe  defondaat  biaiself,  saCcieat 
to  let  in  tecondsry  evidence.  Aftalo  v.  Fourdrinier, 
1  M.  &  M.  355,  n.  [Tindsl] 

Promissory  note,  oa  tbe  foce  of  it  payable  oa 
demand.  Evidence  tbat,  at  tbo  time  it  was  made, 
the  parties  agreed  it  sbould  aot  be  payable  until  tbe 
payee  gave  up  possession  of  certain  piemises  (part 


▼.  Bmmfmd,  %  Law  J 
719. 


:-— Hebl. 
afit^aadl^K 


v^deaAsCms 
agiv««sfa< 


▼•  Brtiinv,  9  Law  J. 
1  Cft  J.  «SI. 

Ia  aa  actioB  by  the 
ofabiOofezcbagp,  1 
tbo  bin  was  origiaall  j  gisaa 
tbongb  bo  bss  givaa 
■detatioB.     Maaa  v.  LmC.  « 
tcrdoa] 

&mMc— Tbat  wbera  it 


iTyrw.  M,i.e. 


to  gits 


tbo 

g^apie- 
for  iiosfsf 


origiaal  partiea,  tbat 

by  tbo  bolder,  to  eaU 
wasiderartoa  ;  althearfi  i 
pT«B  ant  w^Gm  pnm  v 
So  bold,  by  Lord  Toatsrdea.  Mr.  Ji 
aad  Mr.  Jastica  Pattaaoa. 

Dakifoatc  Mr.  Ji 
daat  sboald  not  go  fanber. 
▼ioas  aotioe  tbat  be  lataaded  to  call 
ooasideratieB  ;  or  sbcw.  aot  oaly  tbat 
coosidsratioa  for  tbo  bill  or  aote  ia  tbe 
but  tbat  it  waa  obtaiaed  by  febmy.  fi  lad,  or  < 
EmA  V.  Smmum,  9  Law  J.  K.B.  f46.  a.  c:  t  B.ft 
Ad.  f91. 

By  aa  iartiuaiSBt,  purportiag  to  Va  a 
aote,  S  J,  aineyeais  aftar  tbe  data  tkofoof.  { 
topaytoJMaodSMtbo  sam  of  751^  witb  lavfsi 
iotereot.  provided  D  M  sboald  aot  rscua  toK^^laa^ 
or  bia  deatb  be  dolr  ceitifiod  ia  tba  meaatiSM,  At 
vsloe  received.— IMd,  first,  tbat  tbo  srords  "  vslst 
received*'  ia  socb  instrameat  did  not  imply  a  moasy 
consideration  to  support  an  avermeat,  ia  st^ad 
eoonta,  of  moaoy  lent  by  tbe  piaiatifis  ta  tba 
daat.  And,  seooodly,  tbat  ancb  ioaHaaseat, 
void  as  a  promissory  aote,  coold  aot  be  gii 
evidence  oa  tbe  coaunoa  moaoy  eooats,  or  oa  a  osaat 
for  aa  account  stated,  ahboogb  sosd  oa  by  tbs  sn- 
giaal  payee.  Mergva  r.  Jmut,  9  Law  J.  £zcb.  41, 
••c.  1  Tyrw.  SI.  a.c.  1  C.  &  J.  16S. 

Proof  tbat  tbe  drawer  of  a  bill  lraew«  two  dajs 
after  ita  maturity,  tbat  it  was  aapasd,  and  ia  die 
bsnds  of  a  particular  indorsee,  and  <»bjected  lo  p^ 
it  on  tbe  groond  of  fraud  in  tbe  obtaiaiag  of  i^  ii 
evidrnce  to  go  to  a  jury  tbat  be  bad  reoeived  rvfufar 
aotice  of  diabonoor.  WiOdm  r.  Jmdia,  S  M.  &  M. 
41.  [Teaterden] 

In  an  action  on  a  1^  of  ezebaage,  wbera  tbe  ds- 
daration  alleges  tbat  aoiioe  of  disboaoor  was  giwa 
to  tbe  defendant,  it  will  sainfy  tbo  allegatioa  lo  sbsw 
tbat  notice  was  given  before  action  broi^t,aHbsagb, 
from  tbe  party*a  not  being  to  be  fott»d,  it  was  est 
given  at  the  proper  time.  Bat,  snaMr,  tbat  sack 
an  allegation  is  not  satisfied  by  proof  of  die  aw  sf 
doe  diligence  in  endeavouring  to  find  tbe  party, 
where  no  notice  bad  been  given  at  alL  Hmru  v. 
HiehaTdum,  4  C.  &  P.  5tt.  [Tenterden] 

Declarations  by  payee  of  a  promisaorf  note, 
during  a  treaty  for  giving  (be  note — ifeld 
aible,  in  an  actioa  by  an  iadorseo  against  tbe  mahr, 
in  support  of  a  defence  tbat  tbe  note  was  givsa  iflt 
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m  illegal  eonsideifttion.  Biauehamp  y.  Parry,  8 
Law  J.  K.B.  367,  s.  e.  1  B.  &  Ad.  89. 

In  ED  action  on  a  promiasory  note>  a  declaration 
nade  bj  tbe  plaintiff  before  he  became  tbe  holder,  is 
evidence  to  inralidate  the  note.     WiUimmi  t.  , 

>M.  &IUlf1. 

Where  an  indorsee  sues  tbe  acceptor  of  a  biilt 
vhich  is  upon  an  insnffident  atamp,  and  seeks  to 
;nre  this  defect  bj  eridence  of  admiasions  from  tbe 
lefendant,  those  admissions,  to  be  aTsiiable,  must  be 
romplete  in  shewing  the  specific  sum  of  money  ad« 
■itied  to  be  due  from  the  defendant  to  the  plaintiff, 
f  the  adnisaion  be  incomplete  without  reference  to 
he  bill,  it  will  be  unavailable. 

Acoordinglj',  where  such  an  admission  was  con- 
sinedin  a  letter  to  the  plaintiff's  attorney,  in  answer 
o  one  from  him  which  did  not  name  the  indorsee 
who  was  not  known  to  the  defendant),  and  the  de- 
endant's  letter  promised  to  pay,  hut  spoke  of  the 
ttomey's '* client,'*  without  naming  him:— Held, 
bat  this  did  not  entitle  the  plaintiff  to  recover  upon 
.0  aocoant  stated  without  putting  in  the  bill.  Jar^ 
ine  T.  Payne,  9  Law  J.  K.B.  1%9,  s.  c.  1  B.  &  Ad. 

(f)  Witnnw. 

Action  by  the  Indoraee  sgainst  the  acceptor  of  a 
til  of  exchange ;  the  defendant  had  taken  the  benefit 
f  tbe  Insolvent  Debtors  Act,  and  had  set  down  the 
rawer  as  a  creditor  in  his  schedule : — Held,  that 
ie  drawer  was,  notwithstanding  this,  a  competent 
ritness  for  the  plaintiff  in  this  action.  Cropley  r. 
'amer,  4  C.  &  P.  tl.  [Tenterdenj 

(g)  Defenee. 
[See  Partners.] 

Where  a  bill  of  exchange  is  drawn  with  a  reason- 
ble  expectation  that  it  will  be  paid  by  the  acceptor, 

is  not  ao  aocommodation  hill.  Bagnall  v.  Ja* 
retM,  9  Law  J.  C.P.  t\,  s.  c.  7  Bing.  S17,  s.  c.  f 
I.  &  P.  859. 

Where,  in  an  action  by  the  payee  against  one  of 
le  makers  of  a  joint  promissory  note,  to  which  the 
afradant  pleads  his  discharge  under  the  InaoWent 
debtors  Act,  it  appears  that  no  notice  of  tbe  de- 
ndant's  intention  to  apply  far  bis  discbarge  was 
iven  to  the  plaintiff,  but  that  tbe  note  was  draw|i 
r  the  other  maker,  and  signed  by  the  defendant  for 
8  accommodation  ;  it  will  be  for  the  jury  to  say, 
hetber  the  defendant  knew  to  whom  the  note  was 
ade  payable,  for  if  he  did,  notice  would  be  neces* 
ry,  otherwise  not.  Sharpe  v.  Gye,  4  C.  &  P.  31 1. 
Penterden] 

To  justify  the  jury  in  giving  a  verdict  for  the 
aintiff,  in  an  aetion  against  an  insolvent  debtor  by 
e  indorsee  of  a  bill  of  exchange,  accepted  by  such 
^btor,  as  a  security  for  a  debt  due  to  tbe  indorser, 
d  from  which  he  had  been  discharged  under  the 
aoWent  Debtors  Act,  they  mast  be  satisfied,  not 
iy  that  the  plaintiff  gave  value  for  the  bill,  but 
at  be  took  it  bandJUc  for  his  own  purposes,  with- 
t  aaj  concert  with  the  indorser,  and  withont  any 
lowledge  of  the  defect  in  the  indorser's  title. 
9riham  r,  LaUmehe,  4  C.  &  P.  140.  [Tindal] 
Where  a  warrant  of  attorney  was  given  to  confisas 
dgment  for  a  aum  of  money  borrowed  at  usury, 
d  defendant  is  in  execution  on  that  judgment,  in 

action  on  a  bill  accepted  by  him,  in  order  to  pro- 


crne  his  dischaige,  h«  may  dispute  the  legality  of 
theoonsideration  on  which  such  warrant  of  attorney 
was  giTsn.  Edmamdnn  v.  tfatdkinj.  Pes.  A.C.  173* 
[Kenyon] 

A  partial  failure  of  consideration  cannot  be  given 
in  evidence  in  answer  to  an  aetion  on  a  bill  of  ex- 
ehange  even  between  tbe  original  partiea.  Tbe  re« 
medy  for  such  partial  failure  Moonsiderstion  is  to  be 
obtained  by  a  cross  sotion. 

But  a  total  failure  of  consideration  may  be  given 
in  evidence  between  the  original  parties  as  an  an- 
swer to  the  action. 

In  an  action  by  the  drawer  against  the  acoeptor 
of  bills  of  ezchsnge  given  for  goods  supplied,  which 
were  to  be  "  of  good  quality  and  moderate  price," 
and  were  estimated  at  about  400(.,and  the  bills  given 
(or  that  amount,  it  is  no  defence  that  the  goods  tarned 
cot  to  be  worth  much  less  than  the  estimated  price, 
and  that  the  acceptor  has  psid  more  than  the  real 
value  of  the  goods  on  the  bills.  Obhard  v.  Betham, 
8  Law  J.  K.B.  254.  s.  c.  1  M.  &  M .  483. 

Although  a  bill  of  exchange,  payable  to  tbe  order 
of  a  third  person,  would  not  of  itself  be  evidence  of 
an  account  stated  between  him  and  the  acceptor,  yet 
if,  in  such  an  action,  the  plaintiff  have  one  count 
upon  the  bill,  and  another  upon  an  account,  and  the 
defendant  pay  into  court  upon  the  latter  count, 
enough  to  cover  all  that  is  doe,  his  so  doing  will 
answer  the  action ;  and  the  plaintiff,  unless  he  shew 
some  other  cause  of  action  than  the  bill,  will  not  be 
entitled  even  to  nominal  damages  upon  the  count  on 
the  bill.  Early  v.  Bowman,  9  Law  J.  K.B.  156,  s.  c. 
1  B.  &  Ad.  889. 

The  indorser  of  a  hUl  is  not  discharged  by  reason 
of  the  holder  having  given  the  bill  to  the  acceptor, 
and  received  his  cheque  for  theamoont,  which  cheque 
was  returned  for  went  of  effects.  Sehneldtr  v.  Parr, 
Pes.  A.C.  66.  [Kenyon] 

Whether  sn  socommodation  acceptor  of  a  bill,  or 
a  joint  maker,  as  surety  for  the  other  maker  of  a 
promissory  note,  is  discharged  by  time  being  given 
to  the  principal  withont  his  knowledge — qu^trt. 

A  person  joined  another  as  surety  in  a  promissory- 
note.  The  creditors  sued  the  principal,  and  took 
from  him  a  cognovit  payable  by  instalments,  the 
first  of  which  fell  due  before  the  time  at  which  the 
plaintiff  in  the  ordinary  course  would  have  obtained 
judgment  There  was  a  proviso,  that  in  case  of  de- 
fault in  payment  of  tbe  first  instalmeDt,  tbe  whole 
abould  be  payable : — Held,  that  this  was  not  a  giving 
of  time  to  Uie  principal ;  so  that  the  first  of  the 
above  qoestioos  did  not  arise  in  tbe  case.  Priea  y. 
Edmundi,  8  Law  J.  K.B.  119,  s.  c  10  B.&  C.  578. 

One  of  the  makers  ofm  joint  promissory  note  may 
shew  that  be  was  a  mere  surety  for  the  other  party, 
and  so  known  to  the  plaintiff,  the  payee  of  the  note* 
and  that  the  plaintiff  has  taken  a  composition  from 
the  principal  debtor.  Hall  v.  Wileax,  S  M.  Ac  M.  58. 
[Tenterden] 

Where  two  persons  were  joint  agents  of  the  Royal 
Veteran  Battalion,  but  were  not  otfierwise  connected 
in  business,  and  were  in  tbe  habit  of  accepting  bills, 
by  means  of  a  clerk,  in  this  form  c*— "  For  agents  of 
the  R.  V.  B.— J.  G." ;— it  was  held  to  be  no  an- 
swer to  a  joint  action  againat  them  by  tbe  indorsee 
of  such  a  bill,  to  ahew  that  it  was  accepted  fior  the 
private  advantage  of  one  without  the  knowledge  of 
the  other,  although  it  appeared  that  ihe  indorsee 


60 


BOND. 


aSfbt,  if  lie  bad  inqoired  of  the  dtA  wlio  MMpted 
it,  tMw  Moertaiaed  that  nicli  wm  the  hct,  SnUtr^ 
tan  ▼•  Brookabmtk,  4  C.  &  P.  S86. 

(A)  What  r§ea9ertibU, 

A  Inll  or  vote  ptjibio  on  •  day  eoitain,  carrio* 
intf rait  from  that  daj,  unlaaa  tha  oon-paTflMBt  ba^ 
baan  occatioaad  by  tba  aegligaDca  of  tba  boldar. 
Lat'ir^  ?•  Sttme,  f  M.  &  R.  56U 

(0  VerdkU 

In  an  action  on  a  promiMory  nota,  and  alao  for 
ffooda  aold  and  dalirared,  if  tba  plaintiir  proTo  tba 
oaiiTery  of  tba  gooda  bafora  tba  nota  waa  giTaa,  and 
do  not  abaw  tba  ooondaration  of  tba  nota  to  bava 
bean  diatoMt  from  tbem,  tba  dafeadant  Boat  bara  a 
Tardkt  on  one  of  tba  coonti ;  tba  plaintiff  eannot 
taica  a  ▼ardict  on  ona,  and  bava  tba  jury  diacbargad 
from  giving  a  rardicton  tba  otber.  Mutriiw.  Uani$, 
1  M.  &  11  5f  f . 

(Xc)  RuU  to  eomjmU* 

After  jnflgmant  by  dafanlt,  in  an  action  on  a  bill 
of  eiefaanga,  if  tba  Coart  be  mtisfied  by  tba  defen- 
daat  upon  affidavit,  tbat  tbare  it  a  fair  quaaiion  lor 
a  jury  at  to  ibe  amount  really  due,  tbey  will  leave 
tbe  plaintiff  to  bit  writ  of  inquiry,  and  will  not  aend 
tba  matter  to  tbe  Maater  by  tbe  uraal  rule  to  com- 
pote.   /ardifM  t.  ff ifliamt,  7  Law  J.  K.B.  31. 
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(A)  Validity. 

(B)  Stamp. 

^C)  CONSTRUCTIOIf. 

(D)  SuRBTY.  [See  Principal  and  Surety.] 

(E)  AerioNB  and  Procebdinos. 
(«)  PUmliugi  and  EviHgnet, 
(  b)  Awgnmgti  t  of  breach  «« 
(e)  Staying  proeoedimgs, 

iji)  Uamaget, 


(A)  Validity. 
[See  Bastard.] 

Tlie  rule  of  law  it,  tbat  if  a  bond  be  conditioned 
for  the  performance  of  a  thing  malum  in  m,  or  againat 
a  poaitire  law,  not  only  ia  the  condition  void,  but  tbe 
obligation  alao :  yet,  wbere  a  bond  contained  a  con* 
ditton  repugnant  to  the  reat  of  tbe  bond,  wbiob  waa 
complete  and  legal  witbout  aucb  condition  : — Held, 
tbat  aucb  condition,  tbougb  not  a  valid  one,  might 
be  rejected ;  and  tbe  bond  waa  bald  valid.  CoUiHt 
▼.  GtoynfM,  9  Law  J.  C.P.  150,  a.  c.  7  Bing.  4li3, 
a.  c.  5  M.  &  P.  f  76. 

A  person  bad  obtained  lettera  patent  for  tbe 
dUtiiiaiiaH  of  potatoet,  Tbey  contained  a  proYiso 
making  them  yoid  in  case  they  aboalU  be  aasignad 
to,  or  tbe  bene6t  divided  among  more  than  five  per- 
sona. He  and  otbers  entered  intoa  aobeme  by  which 
one  of  them,  who  wna  suppoaed  to  have  influence, 
abould  exert  bimaalf  nmmig  hia  friends  and  con* 
aexions,  to  induce  persona  to  form  a  compauY  of 
many  persona  for  carrjring  on  tbe  busineaa  o^  tbe 
patent,  and  to  pay  their  money  for  <Aiir««  in  tbe 
concern.  He  who  wet  to  do  tbia,  took  a  bond  from 
hia  oompaniona  infraod»for  the  payment  of  10,000/., 
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aa  aooD  aa  ba  aboald  bava  ittdaced  bb 
friaada  and  connenona  to  pay  ealla  on  tbsir 
Co  tbe  amouat  of  4d,000L  :^  Hold,  tbat  tbe  bead 
▼Old ;  tbe  condition  bmng  to  coasmit  a  Iraad 
paraona  wbo  would  pay.  moot  ofnunomity 
— inaamncb  aa  tbe  lettera  patent  woald 
by  tbe  imaginary  benefit  being  divinlbla 
than  five  paraona.    Duvorgitr  ▼.  Ftilomat,  • 
K.B.  t70.  a.  0. 10  B.  &  (H  8f6. 

Bond  to  remoYo  a  auiaaaea,  if  good*  tbe 
must  ba  entirely  done  nway. 

A  private  peraon  cannot  take  n  bond 
to  ramoYo  a  public  nniaanee.     FaUawtt  y. 
Pea.  A.C.  155.  [Kenyon] 

(B)  Stamp. 

A  bond  ia  vafid,  tbougb  sot  duly 
after  tbe  death  of  the  obligor.     Hamdlay  y. 
8  Law  J.  Chanc.  49. 

A  bond  conditioned  for  aaeuring  tfiOOL,  fa 
and  bankers'  charges  of  commiaaioiiy  ia  not  a  ksai 
properly  atamped  with  only  a  51.  «^  veleram  SBuap, 
aa  a  bond  to  aacnra  a  sum  azoaadiag  MOL  bat  ast 
exceeding  1,000/.,  accordiag  to  the  Stamp  Act.  5S 
Geo.  3.  c.  184.  DtcJbon  v.  Cais,  8  Law  J.  K3.  S9S. 
a.  c.  1  B.  &  Ad.  S4S,  s.  c.  5  a  &  P.  96. 

A  bond  conditioned  for  ibo  payment  of  l,000f. 
and  interest  on  a  day  certain,  raqoiraa  only  a  bL 
atamp.  Dixom  y.  Robinaom,  tM,6tM»lti»  [iyad- 
borst] 

A  mortgage  and  a  bond  were  prepared  for  ssoar* 
ing  tbe  aame  sum  of  money,  and  were  azecattd  at 
the  same  time :  but  they  did  not  bear  tika  tamo  ^sSh 
The  ad  valorem  duty  appeared,  by  tbe  mortgage.  Is 
to  have  been  paid  ;  but  the  bond  had  not  the  desst- 
ing  stamp,  indicating  tbat  the  ad  valorem  duly  hoi 
been  paid  according  to  the  title  "  Mortgage,"  in  the 
acbedule,  part  1,  of  the  55  Geo.  5.  e.  184  lbs 
bond  had  a  1/.  stamp  only : — Held,  tbat  the  bead 
was  not  exempt  from  the  ad  tMlurem  duty,  atcuidiai 
to  the  title  **  Bond,"  in  tbe  schedule,  part  1,  of  lbs 
55  Geo.  3.  c.  184.  II^Md  y.  Karttm,  8  Law  J.  K.B. 
7f,  s.  c.  9  B.  &  C.  885,  a.  o.  4  M.  &  R.  67S. 

Where  a  bond  waa  to  aacura  tocradttoraai 
aition  on  tbe  amount  of  their  debta,  and 
alao  an  indemnity  by  one  of  tbe  aoradea  for  ifo 
compoaition  to  hia  co-surety : — Held,  fimt,  that  lbs 
atamp  of  U.  15f.  was  satBcient,  witbout  reqnirincss 
ad  mlarom.  stamp  on  tbe  amount  of  tbo  debta.  S^ 
condly,  tbat  the  diatinct  proviaion  for  imlamuif^hy 
one  of  the  sureties,  did  not  render  a  aaoond  slSBf 
necessary.  AuHaudale  v.  Fatttma,  8  Law  J.  KJl 
(>6,  S.C.9B.  &C.  919. 

(C)  CoifSTROCTIOIf. 

A  coYonant  by  tbe  oblieee  not  to  require  payatfat 
of  the  bond  during  tbe  lite  of  tbe  obligor,  aad  that, 
in  case  tbe  bond  abould  be  asaigned  by  ibe  obKgss 
to  any  peraon  who  abould  demand  ana  receive  ia- 
tereat  from  tbe  defendant,  tbe  obligee,  hia  heirs,  9n»» 
abould  repay  all  money  ao  paid  for  interaat,  and.  is 
caae  such  assignee  should  require  tbe  obligor  tep>7 
tbe  principal  anm,  the  obligee  should  pay  him  ia- 
terest  for  the  same  during  hia  lifo: — Held,  noaaaeer 
to  an  action  on  the  bond  by  an  aaaignee.  Moriff  r. 
Frear,  8  Law  J.  C.P.  176,  a.  c.  6  Bing.  547,  S.C.  4 
M.&P.  505./ 
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Bond  conditioied  for  tbe  fidtbful  MrfonDtiice  of 
tho  dutie*  of  an  aonuil  offiee,  ezteoos  onlj  to  the 
dntiM  of  the  ottirent  jeer ;  uiUeae  it  be  distiDOtly 
czprened  that  it  ie  intended  to  epplj  to  fatore  jeare. 

The  annual  re-aopoiotment  to  ihe  office  ie  evidence 
that  it  ia  ao  annual  office,  for  the  purpose  of  such  a 
bond.    ^nitiA  r.  Hdttmtytr,  8  Law  J.  K.B.  ia5. 

Bj  leaae  and  release,  bj  way  of  mortgage,  lecit- 
ing  that  I  H  B  the  mortgagor  was  seised  in  fee  tail, 
1  H  B  oonrejed  certain  hereditamenta,  to  the  intent 
that  a  recoreiy  ahould  be  suffered  thereof,  to  enure 
to  I  £  in  lee,  subject  to  a  proviso  for  redemption ; 
and,  hy  bond,  bearing  even  date,  I  H  B,  with  two 
sureUa,  became  bound  to  I  £,  subject  to  a  condition 
that,  if  the  reeorery  so  covenanted  to  be  aufl^ired 
aboald  be  Buffered  in  manner  and  form  mentioned  in 
the  said  indenture  of  release,  and  to  mtd  in  nteh 
manH§r  a»  that  under  and  bjf  virtut  thereof,  and  of  the 
eaid  indenture  of  teate  and  reUaee,  the  hereditamenta 
should  become  and  be  Tested  in  the  said  I  £,  hia 
liein  and  aaaigns  for  ever,  according  to  the  true  intent 
and  meaning  of  the  said  indenture  of  lease  sod  re* 
Jeaae,  and  subject  to  the  proviao  for  redemption,  the 
bond  ahould  lie  void : — Held,  that  the  legal  effect  of 
the  bond  was  not  restrained  to  the  suffering  of  a  ra- 
oovery  merely,  upon  the  title  as  disclosed  by  such 
Jaaae  and  releaae,  but  that  it  extended  to  guarantee 
a  perfect  fee  to  I  £ ;  and  that,  I  H  B  having  in  fact 
a  life  estate  only,  the  bond  was  forfeited.  Edwardt 
v.  Brown,  9  Law  J.  Ejcoh.  84,  s.  c.  1  C.  &  J.  307, 
B^Ci  Tyrw.  18f . 

By  a  clause  empowering  a  company  to  raise  money 
by  bonds,  it  was  enacted,  that  every  bolder  of  thnn 
abould  be  equally  entitled  to  a  claim  or  lien  on  the 
ntea  and  sums  of  money  to  be  taken  by  virtue  of 
the  act,  in  proportion  to  the  amount  aavanced  by 
fluch  holders,  as  if  the  same  bad  been  advanced  upon 
mortgagee  or  annuities  also  grantable  by  the  act, 
**  without  any  preference  by  reason  of  the  priority  of 
date  of  any  of  such  securities,  or  on  any  other  ac- 
oount  whataoever" :— Held,  that  an  individual  bond* 
holder  might  sue  the  company  upon  his  own  bond, 
tbcnigh  there  were  other  bonds,  mortgages,  &o.'  un- 
satisfied ;  the  lien  given  by  the  act  being  only  an 
additional  security.  Hiii  v.  the  Manchetier  and 
Saffard  Water-uwrkt  Company,  S  B.  &  Ad.  544. 

A  bond  was  given  bv  the  mther  of  an  illegitimate 
child  to  her  intended  husband,  in  contemplation  of 
their  intended  marriage,  in  the  penal  sum  of  t,000^, 
conditioned  to  paj  the  husband  1,000/.  and  interest. 

It  waa  recited  in  the  condition,  that,  in  considera- 
tion of  the  intended  marriage,  the  obligor  had  pro* 
posed  to  the  obligee  to  surrender  certain  copyhold 
property  then  let  on  lease  at  a  rent  of  501,  per  annum, 
to  the  usss  thereinafter  mentioned ;  and  u  such  sur* 
render  shonld  not  be  so  made  within  eighteen  months 
after  the  marriage,  the  husband  and  wife,  or  the  sur- 
vivor, should  receive  after  the  death  of  the  obl^^or 
1,0002.;  and  be  was  ia  the  meantime  to  pay  tbe 
husband  and  wife  50/.  a  year  for  the  intereat  thereof, 
until  the  said  principal  sum  should  be  folly  dis- 
charged. 

The  condition  was  to  tbe  effect  of  the  recital ;  and 
that,  if  the  estate  ahould  be  so  settled  in  substance 
to  the  oae  of  the  husband  and  wife  for  life,  remainder 
to  tbe  survivor,  remainder  to  their  issue ;  and  if  the 
4,000/.  and  interest  should  be  paid,  or  if  the  obligor 
ahould  make  such  surrender  in  his  lifetime,  and  pay 


the  aiTOMs  of  interast  up  to  the  time  of  th«  tiinender, 
the  obligatioB  to  be  void. 

The  obligor  died  without  making  tbe  surrender, 
having  regularly  paid  the  50/.  per  annum ;  and  by 
his  will  he  devised  the  copyhold  estate  to  his  daugh- 
ter, the  wife  of  the  obligee. 

Held,  ihat  the  bond  was  not  forfeited  by  reason  of 
the  breach  of  the  condition ;  that  it  waa  merely  an 
agreement  to  settle  the  land,  and,  aa  such ,  aatiafie^  by 
the  devise,  although  absolute  to  the  wife ;  and  that  it 
was  an  agreement  of  which  equity  would  enforce  the 
apecific  performance,  tbe  penalty  being  only  meant 
to  secure  the  settlement  recited  in  tbe  condition. 

Time  for  tbe  performance  of  the  condition  ia  not 
of  the  essence  of  the  contract. 

The  obligor  held  to  have  no  power  to  elect  either 
to  pay  tbe  money  or  aettle  the  land.  Roper  v.  Bar^ 
tholomew-^BntUr  v.  BartiuUcmew,  13  Price,  797. 

So  important  a  queetion  improperly  brought  beifore 
the  Court  in  point  of  form  or  proceeding,  it  should 
have  been  raised  by  bill  filed  on  tbe  part  of  tbe  chil- 
dren of  the  obligee  and  bis  wife. 

The  Court  will  supply  the  want  of  a  settlement  of 
the  estate  in  favour  of  the  huaband  and  tbe  issue  of 
'the  marriage,  by  decreeing  that  the  landa  shall  be 
settled  according  to  the  agreement.  Roper  v.  Bar^ 
tholomew^Butier  v.  BmrtholomeWt  It  Price,  798. 

Compensation  claimed  by  the  person  dissppointed 
by  the  devise  refused  by  the  Court. 

But  they  ordered  a  competent  part  of  the  fund  in 
court  to  be  retained,  and  act  apart  to  answer  the 
eventual  claim  of  the  partiea.  Rifper  v.  Bartholomew 
— Butter  V.  Bartholomew,  It  Price,  835. 

Two  ladiea  borrowed  10,000/.  of  Coutts  &  Co.  on 
the  bond  of  themselves  and  G  N ;  they  gave  a  bond 
for  lt,000/.,  at  die  same  date,  to  G  N.  A  qoe»tioo 
having  arisen,  whether  the  bond  was  for  indemnity, 
or  a  gift  for  services,  or  otherwise,  tbe  Court  directed 
issues  to  be  tried  before  a  jury.  The  Earl  of  Win* 
eheltea  v,  Garrettjf,  1  Tarn.  63. 

(£)  Actions  and  pRocEEDtNos. 

(a)  Pleadiugt  and  Evidenee* 

[See  Variance.] 

Where  tbe  condition  of  a  bond  is  not  to  indemnify, 
but  to  do  substantive  acts,  tbe  plea  in  diacbarge 
should  shew  what  has  been  done  to  satiafy  tbe  con- 
dition. CoUin$  V.  6wyttR«,  9  Law  J.  C.P.  130,  s.  c. 
7  Biag.  4t3.  s.  c.  5  M.  &  P.  976. 

Tbe  plaintiff  having  obtained  letters  patent  con- 
taining a  proviao,  making  them  void  in  caae  they 
ahould  be  assigned  to,  or  the  benefit  divided  among 
more  than  five  persons,  entered  into  a  acheme  with 
others  to  induce  his  friends  and  connexions  to  take 
shares  and  form  a  company  to  carry  on  Uie  concern, 
receiving  a  bond  from  those  other  parties  for  tbe 

Sayment  of  10,000/.,  as  soon  as  he  shonld  have  in- 
uced  his  friends  and  connexions  to  pay  calls  on  the 
shares  to  the  amount  of  45,000/. :— Held,  that  tbe 
pleadings  need  not  aver  as  a  fiict  that  tbe  plaintiff 
knew  that  there  was  such  a  proviso  in  the  letters 
patent,  as  he  must  be  presumed  to  have  known  it ; 
and  that  be  was  estopped  from  setting  up  bis  pre- 
tended ignorance  of  that  which  it  was  his  duty  to 
know  before  he  began  to  obtain  money  from  the  dif- 
ferent peraons  who  were  to  be  defrauded.  Duvergier 
V.  FeUowt,  8  Law  J.  K.B.  «70,  a.  c  10  B.  &  C.  826. 
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An  obligor,  sued  on  a  bond  reciting  a  certain  con* 
sideratioD,  ia  attopped  from  pleading  that  the  oonai- 
deration  was  different,  noleea  be  eao  make  it  appear 
by  bia  pleaa  tbat  the  real  transaction  waa  (randulant 
or  uniairfal. 

Where  a  company,  aothoriied  by  act  of  parliament 
to  raiee  money  for  certain  porpoeea,  has  given  a  bond 
purporting  to  be  for  a  sum  borrowed  and  advanced 
eonformably  to  the  Act,  it  ia  not  aitfReient  for  them  to 
plead  to  an  notion  on  aucb  bond,  that  it  waa  ezecnted 
colotirably ,  and  tbat  the  money  waa  not  in  faot  bor- 
rowed or  lent  for  the  purpoaes  of  the  atatote,  as  the 
obligee  wall  knew;  toe  pleaa  oot  diacloaing  any 
fraud,  or  injury  done  to  the  ahareholderi  in  the  com- 
pany. Hill  T.  thB  Manehmter  and  Salfoird  Water*' 
works  Campanjf,  f  B.  &  Ad.  544. 

A.  with  B  and  C  bis  suretiaa,  entered  into  a 
bond  to  D,  the  condition  of  which,  after  reciting 
that  A  was  seised  in  tail  of  an  estate  of  which  he 
had  coTonanted  to  tnffer  a  recoTory  at  a  future  day, 
to  enure  to  the  use  of  D  in  foe,  waa,  that  the  bond 
should  be  Toid  if  the  recovery  should  be  suflered 
*'  so  and  in  aucb  manner  aa  tbat,  under  and  by  vir- 
tue thereof,  the  estate  shonld  be  Tested  in  D  for 
ever."  The  recovery  waa  duly  anlTersd ;  but  A, 
being  seised  for  life  only,  D  brought  an  action  upon 
the  bond,  to  which  one  of  the  sureties  pleaded, 
that  if  A  had  been  seised  in  tail,  the  recovery  was 
suffered  so  sa  to  vest  the  estate  in  D  in  foe : — Held, 
that  this  plea  waa  bad,  because  the  recital  in  the 
Oondition  did  not  eatop  D  from  disputing  that  A 
was  seised  in  tail,  nor  releaae  the  surety  from  his 
obligation,  it  being  the  intention  of  the  parties  that 
D  should  have  an  eatate  in  fee.  Edwardt  v.  Brmon, 
9Y.&J.  4«3. 

In  an  action  of  debt,  it  was  averred,  that  before 
the  making  of  the  instrument  and  obligation  therein- 
after  mentioned,  the  plaintiffa  carried  on  business 
In  Scotland,  and  that  one  A  B  and  the  defendant 
were  reaident  and  domiciled  therein ;  and  that  by  a 
certain  inatroment  and  obligation  in  writing,  which 
was  set  out,  the  said  A  B  and  the  defendant  be- 
came bound,  and  obliged  themaelvea  conjointly  and 
severally  to  pay  to  toe  plaintiffs  the  aum  of  4002. 
aterling.  It  waa  then  averred,  that,  by  the  law  of 
Scotland  at  the  time  of  making  sooh  inatroment, 
and  thence  hitherto  in  force,  the  time  for  bringing 
any  suit  or  instituting  any  legaf  proceeding  by  the 
plaintiffs  against  the  defendant  upon  the  instrument, 
and  the  cause  and  right  of  action  acomiog  thereon, 
had  not  ret  elapsed ;  that  is  to  say,  by  virtue  of 
the  said  law,  the  plaiotifis  had  the  right  and  privi- 
lege of  suing  and  bringing  any  aotion  thereon,  at 
any  time  within  forty  years  from  the  time  of  making 
and  signing  the  bond.  Plea,  that  the  cauae  of  ac« 
tion  did  not  accrue  within  six  yean:— Held,  upon 
demarrer,  that  the  plea  waa  an  answer  to  the  aotion. 
BnUah  Lin§n  Com^ny  v.  Drummond,  10  B.  &  C.  90S. 

Where  a  bond,  after  reciting  that  A  B  waa  Colo- 
nial Secretary  of  Tobago,  and  had  appointed  C  D 
to  be  his  deputy,  to  execute  the  office  and  receive 
the  feea,  in  conaideration  of  his  pajring  thereout  to 
A  B  the  annual  aum  of  4s.M)I.,  by  equal  half-yearly 
payments,  was  conditioned  for  the  punctual  pay- 
ment of  that  aum,  without  saying  **  oot  of  the  feea," 
and  defendant  pleaded  that  the  bond  waa  giren  in 
pursuance  of  an  agreement  to  pay  that  sum  at  all 
events ;  upon  which  issue  was  taken,  and  fouHd  for 


the  defondant :— >Held»  that  eren  sappoaing  Aa 
agreement  to  be  inconsiatent  with  the  language  sf 
the  bond,  it  waa  competent  to  the  defendaat  to 
plead  and  prove  it,  in  order  to  ahew  tbat  the  beni 
waa  given  upon  an  illegal  conaideratioa ;  and  thst 
the  fact  founa  bv  the  jury  ahewed  that  tlw  hood.  ««s 
illegal,  and  void  by  virtue  of  the  autale  49  Gso.  S. 
c.  1«6.  GnoiUs  V.  AttkUu,  9  B.  &  C.  46t,  a.  e.  4 
M.  &  R.  579. 

Where  a  bond  ia  loot,  and  the  plaintiff  doss  aot 
know  who  the  aobseribiog  wicneasea  are,  he  aaj 
call  another  person.  Alittr  if  it  appears  who  the 
subaoribing  witnesses  are.  Kotintg  v.  Bali,  Pn. 
A.C.  88.  * 

Where  the  attesting  witness  to  a  bond  cannot  be 
prodvoed,  proof  of  hia  dgnatore  ia  aoficieat  svi- 
denoe  of  the  execution  by  the  defondant,  the  obB- 
gor,  though  the  defondant  only  aagn  by  aarb  Jfir- 
ehtU  V.  JoftjiioN,  9  M.&  M.  176.  [1  enterden] 

Where  a  party  executing  an  inatmiiiant  is  csm- 
petent  at  the  time  to  execute  it,  Ea  cannot,  under  a 
plea  of  noil  estfaetum,  shew  that  his  execotMin  ef  it 
waa  brought  about  by  fraud,  or  tbat  he  waa  bmM 
aa  to  the  legal  eifoet  of  it  Edwards  r.  Bnmm,  9 
Law  J.  ExoL  84,  s.  c.  1  C.&  J.  507,  S54,  s.e. 
1  Tyrw.  18«. 

If,  in  an  action  on  a  bond  agninat  a  asrety,  non- 
payment by  the  principal,  after  a  notice  in  writiag 
required  by  the  condition,  be  averred  in  the  dsda* 
ration,  and  the  defondant  auffer  judgment  by  de^ 
foult,  it  ia  not  necessary  to  give  evidence  of  the 
notice,  because  the  allegationa  of  the  dechratioa 
are  not  put  in  issue.  If  the  breaeb  be  aasigae^ 
under  the  statute  on  the  record  after  jodgneat,^ 
5smfri«,thBtitwiUbeotherwiBe.  Bonras  t.  ftaosU, 
9  C.  &  P.  608.  [Tenterden] 

Payment  of  a  bond  is  not  to  be  preaomed  after 
more  than  tweiity  yeara,  if  the  money  waa  lent  ID 
enable  tbe  obligee  to  ^  abroad,  where  ha  died 
shortly  after,  and  there  la  evidence  that  hia  admi* 
niatrator  never  received  any  asaeta.  EUhU  ▼.  JQUMCf , 
t  M.  &  BL  44.  [Tenterden] 

Payment,  within  twenty  yeara,  of  intasaat  acera- 
ing  before  twenty  yeara,  indoraed  on  the  boad*  ii 
an  acknowledgment  that  the  principal  waa  thsa 
due,  sufficient  to  negative  a  |rfea  of  ssUit  paa  dim* 
Sanders»eUrk,  v.  MsrsdiA,  S  H.  &  R.  1 16. 

^  Where,  to  debt  on  bond  against  the  heir  or  ds- 
visee  of  the  obligor,  the  defendant  pleada  ricai  pr 
dsscent  and  rteiu  per  dsnss  at  the  tiaoe  of  the  ceai- 
mencement  of  the  suit,  or  at  any  tiau  before  or 
ainco;  and  the  plaintiff  in  his  repKeatioa  aveti; 
that  after  the  death  of  the  obligor,  and  befoie  the 
oommencement  of  the  suit,  the  defendant  had  diveia 
landa  and  tenements  by  descent  and  by  devise, 
wherswith  he  might  snd;  ought  to  have  aatisfied  cba 
debt,  the  replicationa  may  property  and  nsefcOy 
eooelode  with  an  averment  parotict  eer^fonv,  ia 
order  to  give  the  plaintiff  the  advantage  of  the  tta- 
tnte  S  W.  &  M.  0. 14.  [Graham,  Baron,  dukUmtSt] 

Tbe  defendant  cannot,  by  aucb  a  plea,  so  for  sa- 
ticipate  the  replication  as  to  compel  the  phuntilll  ia 
replying  to  it,  to  conclude  to  the  country. 

Tbe  issue  raised  on  the  value  would  be  anffident  to 
juatify  a  concluaion  of  the  replication  with  an  aver- 
ment^ssmble.  MiddUton  v.  GtwMUg^  tt  Price,  5l5w 

Seire  facias  on  aingle  bond  Co  tbe  King,  coadi- 
tioned  that  Slade,  a  person  holding  an  office  nadrr 
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the  Crown,  ihoQlcl  dalv  and  faithfullj  execute  and 
perform  the  duties  and  trasts  thereof,  and  pay  over 
M  mofiiea  received  by  bini»  or  wbich  ehould  be 
intmeted  to  him,  or  placed  under  bia  power  or  con« 
tronl,  ea  aucb  derk,  according  to  instruotiona ;  and 
that  be  abould,  when  required,  account  for  all 
naonies  expended  by  bim,  and  par  over  balanoea. 

Plea — performance  by  the  clerk  of  every  partica^ 
lar  of  the  oondition. 

Replioilioo — that  be  did  not*  nor  would,  &c« ; 
but  failed  and  negplected,  &g.  ;  and  erabeasled*  pur* 
loined,  and  converted  to  his  own  uae  divera  aons, 
aoBOontlng  to  ■  large  eum  of  money,  which  be  had 
teeeired,  and  which  had  come  to  hia  handa  and 
been  intruated  to  him,  and  placed  under  hia  power 
and  eootroul,  aa  anch  clerk,  contrary  to  the  duty  and 
troat  of  bis  said  office  or  employment,  and  the  form 
and  effect  of  the  said  condition  of  the  aaid  writing 
obligatory. 

The  evidence  given  on  the  trial  of  the  iaauea  on 
these  pleadinga  was  furoiahed  by  the  testimony  of 
two  persona.    The  first  witness  waa  a  person  who, 
at  the  time  of  bis  examination,  was  a  clerk  in  the 
office  of  the  Treasurer  of  the  Navy  in  Somerset 
House.    Having  been  formerly  second  clerk  in  the 
Navy  Treasury  Office  at  Chatham,  he  was  called  for 
the  proving,  by  the  course  of  office  in  that  eatabtiih- 
nent,  the  nature  of  .the  employment  and  duties  and 
trusts  of  the  first  and  second  olerks  in  the  office* 
The  other  witness  was  the  second  clerk  in  the 
office  at  the  time  when  the  embesslement  was  dis* 
oovered.    The  last  witness  proved  the  discovery  of 
the  abeence  of  the  money  on  the  investigation  set 
on  foot  for  the  purpose ;  and  the  focilities  afforded 
to  the  chief  clerk  of  abstracting  money,  from  bis 
constant  and  .sole  access  to  the  place  where  it  was 
deposited.    The  last  witneas  (Ottley)  it  appeared 
was,  as  aecond  clerk,  joint  cachier  with  Slade,  the 
first  clerk  ;  that  he  (Ottley)  was,  as  joint  cashier  by 
course  of  office,  keeper  of  one  of  the  two  keys,  of 
which  both  were  required  to  open  the  chest  which 
contained  the  cssh  ;  and  that  Slade,  whose  duty  it 
was  to  pay  the  money,  was  neoeasarily  obliged  to 
obtain  the  witness  Ottley's  key  to  enable  him  to 
open  the  cheat  to  get  the  cash  for  that  purpose ;  and 
that  the  key  waa  always,  on  the  regular  perioidical 
occaaions,  given  by  Ottley  to  Slade,  and  afterwards 
returned  by  Slade  to  OtUey.    It  waa  aUio  the  duty 
of  Slade  and  Ottley  to  sign  certificates  (jointly)  of 
the  correctness  of  the  balance  of  the  money  in  the 
chest,  after  payment  of  the  periodical  disbursements. 
Objections  to  verdict  for  the  Crown  on  such  evi- 
dence in  a  caae  so  pleaded  : — 

First.  The  incompetency  of  Otttey  aa  a  witness 
for  the  Crown  against  the  aorsty  of  Slade. 

Secondly.  The  insufficiency  of  the  breach  assign- 
ed by  the  replicstion,  with  reference  to  the  condi- 
tion of  the  bond :  and. 

Thirdly.  The  inadequacy  of  the  evidence  to  the 
support  of  the  breach  of  the  bond,  aa  assigned  by 
the  replication. 

Held,  that  the  witness  was  competent ;  that  the 
breach  waa  well  aaeigned,  and  that  the  proof  of  it 
was  sufficient.   R«x  v.  Chalk,  12  Price,  669, 

(b)  Auignment  qfbreaehet. 

The  8  &  9  Will.  5.  o.  3.  a.  8,  enabling  and  requir- 
ing the  plaintiff  in  aa  action  on  bond   to  assign 


breaches,  extends  to  a  liahilii^  eveated  by  the  breach 
of  an  indemnity  bond,  whereby  the  obligee  ia  so  far 
dsmnified  as  tbst  he  may  be  required  to  pay  money 
in  consequence  of  a  forfeiture,  although  the  matter 
of  a  liability  should  be  in  some  sort  collateral  to 
the  direct  breach,  and  actual  damnification  has  not 
ensued. 

Thus,  where  a  party  indemnified  by  bend  was 
sued  for  damagea  in  respect  of  the  matter  of  the 
indemnity,  and  the  plaintiff  rasovers,  if  tbe  defen* 
dant  in  that  aotioa  recover  over  against  tbe  mdem* 
nifier,  be  must  sssiga  aa  breaeh,  net  only  tbe  da- 
msges  and  coats  reeorered  against  him,  but  also 
bis  own  costs  sustained  in  defending  the  Suit,  al* 
tbongh  he  have,  as  yet,  in  faet  paid  nothing  in 
respect  or  on  account  of  such  costs;  or,  if  be  do 
not  so  ssaign,  he  will  be  estopped  by  the  ststote 
from  recovering,  by  Metre  faeiai  on  the  judgment 
obtained  on  the  bond,  what  be  may  afterwa^s  be 
compelled  to  pay  on  that  account. 

Demurrer  on  a  plea  in  tetrefaeiu,  that  the  plain- 
tiff might  have  suggested  end  sssigned  tlie  dsmagee 
as  furUier  breach  of  a  bond  already  recovered  on, 
under  the  judgment  obtained  in  tbe  action  on  the 
bond  on  which  the  ccire  faeioM  was  founded,  over- 
ruled.    Harrap  y.  Armitage,  it  Price,  411. 

Where  the  plaintiff  suggests  further  bresches 
under  the  statute  8  &  9  Will.  3,  afUr  a  verdict  in 
an  action  on  bond,  be  should  serre  the  defendant 
with  a  copy  of  tbe  suggestion,  or  he  cannot  regular- 
ly proceed  to  execute  a  writ  of  inquiry  of  damages ; 
and  the  irregularity  may  be  taken  advantage  of  at 
the  time  of  holding  tbe  inquisition. 

Sttoh  sn  irregularity  is  waived,  if  tbe  defendant, 
being  present,  auffer  the  inquiry  to  proceed  to  an 
assessment  of  damagea;  and  he  cannot  afterwards 
set  aaide  the  inquisition  on  the  ground  of  surprise, 
unless  as  matter  of  indulgence,  and  on  terms. 

Such  an  application  refused  (tbe  defendant  de- 
clining to  accept  it  on  terms)  withcoata.  GHUnghmm 
V.  MiferM,  IS  Price,  791« 

(e)  Staying  proeeedingi* 

Reference  ordered  to  the  Master,  to  ascertain  the 
aum  due  for  principal  and  interest  in  an  action  on  a 
bond,  upon  motion  on  the  part  of  tbe  defendants. 

Money  paid  fiK  interest  on  bond  by  representatives 
of  sn  obligor,  through  misrepresentation  of  the  terms 
of  the  condition,  which  provided  that  the  property- 
tax  abould  be  dedticted  from  the  interest,  of  which, 
not  bsving  obtained  sight  of  the  bond,  the  executors 
were  not  aware: — Held,  to  have  been  improperly 
paid,  and  that  they  were  entitled  to  be  allowed  it  by 
the  Master  on  snch  reference. 

AUter  aa  to  so  much  of  the  interest  as  had  been 
paid  by  the  obligor  himself.  Smith  ▼.  Alptp,  13 
Price,  8C3. 

(</)  Damages. 

Obligees  in  a  bond  entitled  to  be  paid,  out  of  tbe 
asseta  of  a  deceaaed  obligor,  a  sum  exceeding  the 
penalty  of  the  bond.  Jeudwine  v.  Agate,  3  Sim.  1S9. 

Where  an  obligor  has,  by  vexatious  proceedings, 
delayed  the  obligee  from  recovering  on  his  bond,  a 
court  of  equity  will  decree  payment  of  tbe  full 
amount  of  principal  and  interest,  although  it  exceeds 
tbe  penalty  of  the  bond.  Granf  v.  Grant,  3  Sim. 
340. 
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BOUNDARIES— BURIAL. 


BOTTOIIRY. 

[See  Inburance.] 


BOUNDARIES. 

In  order  to  sutUin  a  bill  for  »  oommitaion  to  m- 
cerUin  boandariei,  the  plaintiff  must  eatabliab,  bj 
the  admiaaion  of  the  defendant  or  by  eTidenoe,  a 
clear  legal  title  to  aome  land  in  the  poaaeaaion  of  the 
defendant,  and  alao  a  ground  for  equitable  relief; 
and  where  the  quantity  of  tbe  land  of  the  plaintiff, 
in  tbe  potaeaaion  of  the  defendant,  ia  doubtful  upon 
the  eridence,  the  Court  will  direct  a  comotiaaion  or 
an  iaaue,  aa  will  beat  anawer  the  jnatiee  of  the  caae. 
Godfrey  ▼.  Litttl,  1  Rnaa« &  M.  d9,  a.  c.  1  Tarn.  ttU 


BRAWLING. 

[See  Churoh.] 


BREWER. 
[See  1  Will.  4.  c.  51,  B  Law  J.  Sututea,  107.] 


BRIBERY. 

[See  Parliament.] 


BRIDGE. 


The  definition  of  a  bridge,  for  the  purpoae  of  oon- 
aideriog  the  liability  of  the  county  to  repair,  ta,  that 
which  ia  erected  for  paaaage  "  over  water  flowing  in 
a  channel  between  banka,  more  or  leaa  defined." 

The  circumatance  of  auch  channel  being  occaaion- 
ally  dry,  will  not  free  the  county  from  the  liability 
to  repair. 

Where  a  bridge  waa  erected  over  meadowa  which 
were  occaaionally  flooded  by  a  riTor ;  with  arohea 
which  were  neceaaary  for  the  aafety  of  the  main 
bridge,  in  order  to  let  off  the  flood  water : — Held, 
that  tbe  county  waa  not  liable  to  repair  auch  of  the 
archea  aa  were  at  the  diatance  of  more  than  three 
hundred  feet  from  tbe  end  of  the  main  bridge.  TA« 
King  ▼.  th«  Inhabitantt  ofOxfordihirg,  8  Law  J.  K.B. 
S54,  a.  0. 1  B.  &  Ad.  f  89. 

Although  the  inhabitanta  of  the  county  are,  in 
general,  liable  to  the  repaira  of  the  highway  within 
300  feet  of  the  bridge  aa  well  aa  of  the  bridge  itaelf, 
an  indictment,  which  chargea  merely  a  non-repair  of 
the  bridge,  ia  not  aufficient  to  charge  them  with  the 
not  repairing  of  the  highway  within  that  diitance. 
If  it  be  intended  to  complain  alao  of  not  repairing 
that  part  of  tbe  highway,  it  ahould  be  apecifioally 
mentioned  in  the  indictment.  The  King  ▼.  ike  In- 
habitanU  of  the  county  of  Glouceeter,  8  Law  J.  K.B. 
97,  a.c.t6.M.C.  120. 


BROKER. 


[See  Principal  and  Aoent,  and  Ship  and 
Shipping.] 


BUILDING. 

The  caalom  of  London  allowiag  partiaa  to  baild  ta 
any  height  anon  an  old  foundation,  doea  not  autba- 
riae  them  to  do  ao,  unleaa  the  whole  of  the  fouadatiai 
be  their  own.  Semble,  that  if  tbe  foundadoa  boiltflB 
ia  leaa  ancient  than  the  window  obatmoied,  the  eai- 
tom  doea  not  authorise  the  baflding.  Qmitre^irMbm 
the  cuatom  of  London  ma^  now  be  proved  ky  the 
production  of  tbe  Privilegia  Londini  SkedmeU  v. 
HutekvtiOH,  S  M.  &  11  S50,  a.  c.  3  C  &  P.615. 
[Tentexden] 

The  Building  Act,  14  Geo.3.  c.  78. a.  100,  Inili 
actiona  to  be  brought  within  three  montha.  A  had 
begun  to  build  a  party  wall  on  the  aoil  of  B,  man 
than  three  montha  before  the  action,  bet  had  not 
completed  it  till  within  that  time : — Held,  that  B 
might  recover  for  auch  part  of  the  treqiaaa  aa  wai 
committed  within  the  time  limited,  hut  that,  if  no- 
thing had  been  done  within  the  Oitce  moo^W 
muat  bring  ejectment*  Trettar  ▼•  Siamm,  SC.I^P. 
51.  [Parke] 


BURGLARY. 

The  lifting  up  of  a  trap-door  covering  a  oflv, 
which  waa  merely  kept  in  place  hy  ita  own  vdghi, 
and  which  had  no  mateninga,  beeanae,  it  bnag  t 
new  trap-door,  they  had  not  been  put  on,  iaaatt 
Boflioient  breaking  to  oonatitote  a  hurglaiy ;  bat  an- 
locking  and  opening  a  hall-door,  and  running  airaj, 
ia  a  aufficient  breaking  out  of  the  bouae.  7I«  Kv^ 
▼.  Thomas  Lawrence  und  Tkomae  Weatar,  4  d  ft  P. 
t5l.  [BoUand] 


BURIAL. 
[See  Crcrcr.] 

A  mandamna  liea  to  compel  tbe  clergyman  la  bsy 
the  corpae  of  a  pariahioner ;  and  yet,  if  he  baa  aot 
refaaed  to  bury  at  all,  but  only  to  bury  in  a  panirakr 
mode,  or  in  a  particular  part  of  tbe  cboicbyard,  aa 
mandamua  liea.  The  King  ▼.  St.  Anhyn,  8  Law  J. 
K.B.  384,  a.c.  1  B.  &  Ad.  1««. 

A  faculty  for  the  appropriation  of  a  vault,  to  the 
uae  of  a  family,  ao  long  aa  they  oontinue  pnriahiaaiwi 
and  inhabitanta  of  the  pariah,  will  be  granted,  if  it 
may  be  done  without  probable  incoaveoianee  to  the 
pariah.  Magnay  and  ctkere  v.  the  Ractar,ke,  1  Hag. 
Er.  48. 


CANADA. 


Laws  relating  to  laoda  holden  in  firee  and 
Boccage  in  Lower  Canada,  explained  and 
1  Will.  4.  c.  «0,  9  Law  J.  Statatea,  19. 


CANAL. 
[See  STATtJTB  and  Rate.] 


CARRIERS— CERTIORARI. 
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CANDLES. 

Duties  and  drawbacks  on  candles  repealed  by  1 
ft  t  Will.  4.  c.  19,  9  Law  J.  Statatoa,  ft. 


CARRIERS. 
[See  Ijen  and  Staob  Coach.] 
(A)  Liability. 

(B>  J^OTICB  LIMITING  RESPONSIBILITY. 

(C)  Actions  AGAINST. 


(A)  Liability. 

[Se«  1  Will.  4.  c.  68,  8  Law  J.  Statutea,  150, 
protecting  mail  contractors,  stage-coacb  proprietors, 
and  other  commoo  carriers  for  hire,  in  respect  of  loss 
of,  or  injury  to  parcels,  &c.  the  Talue  and  contents 
of  which  are  not  declared.] 

A  porter  removing  goods  is  not  liable  for  accidents, 
noless  he  has  been  guilty  of  n(»g1igence. 

He  is  not  obliged  to  put  a  person  at  the  head  of  his 
horse  while  he  remoTes  goods  from  his  cart.  Hay- 
man  ▼.  Hewitt,  Pea.  A.C.  70.  [Kenyon] 

A  stage  coachman  is  responsible  for  the  loss  of  a 
parcel  which  he  receives  to  carry  without  reward,  if 
it  is  lost  through  gross  negligence  on  his  part. 
Beauehatnp  v.  PowUy,  3  M.  &  M.  38.  [Tenterden] 

If  a  common  carrier  demand  a  certain  sum  for 
booking,  and  refase  to  take  charge  of  goods  unless 
such  sum  be  paid,  he  is  not  liable  to  an  action,  if 
they  be  lefl  without  being  paid  for,  and  are  lost. 
*- —  ▼.  Jaekion,  Pea.  A.C.  185.  [Kenyon] 

The  law  implies  a  duty  in  the  owner  of  a  Teasel, 
whether  a  general  ship,  or  hired  for  the  special  pur- 
pose of  the  voyage,  to  proceed  without  unnecessary 
deriation,  in  toe  usual  and  customary  courae.  Davii 
V.  Garrett,  8  Law  J.  C.P.  f5S,  s.  c.  6  Bing.  716,  s.  c 
4  M.  &  P.  540. 

The  plaintiff  received  from  one  G  a  parcel  con- 
taining certain  papers,  and  a  501.  note,  (or  the  pur* 
pose  of  booking  at  the  coach-oiBce  of  the  defendants, 
instead,  however,  of  booking  the  parcel  as  he  was 
direeted,  ho  put  it  with  his  own  luggage,  intending 
to  .carry  it  up  to  town  himself  by  the  defendant's 
coach.  The  bag  containing  his  luggage  was  lost. 
In  an  acfion  against  the  defendant  in  respect  of  such 
loss,  the  jury  returned  a  verdict  for  the  plaintiff  for 
the  value  of  the  property  contained  in  the  bag,  ex- 
cluding the  parcel  containing  the  notes.  The  Court 
Tefused  to  disturb  that  verdict.  MiUt  v.  CattU,  8 
I->w  J.  C.P.  «71 ,  s.  0.  6  Bing.  743,  s.  c.  4  M.  &  P. 
630.  ^ 

(B)  Notice  limiting  Responsibility. 

In  an  action  against  coach  proprietors  for  the  loss 
of  a  parcel,  which  was  deliverad  at  the  office  of  one 
of  the  defendants,  a  notice  limiting  the  responsibility 
of  "the  proprietor  of  that  office"  to  parcels  or 
P^kages  not  exceeding  the  value  of  five  pounds,  was 
held  insufficient  to  bar  the  plaintiff's  right  of  action 
^inst  the  joint  proprietors. 

SembU — That  a  notice  issued  at  a  coach -office  in 
I'Ondon,  stating  that  the  proprietors  of  coaches 
toanng^roni  t^t  office,  will  not  be  anawerable  for 
*oy  package  above  the  value  of  five  pounds,  applies 

Digest,  I8t8— 18:?1. 


as  well  to  the  journey  back  to  London  as  to  that 
from  London.  Macktiu  v.  W.  Waterhoutt — Riley  y. 
Home,  7  Law  J.  C.P.  S9,  a.  o.  5  Bing.  tit,  17,  a.  c. 
«  M.  &  P.  319—31. 

(C)  Action  against. 

In  an  action  on  the  case  against  stage-coach  pro- 
prietors for  an  injury  done  by  the  mis-ndsnagenient 
of  the  coach,  whereby  a  peraon  was  struck  by  the 
laggag®  on  the  eoach,  the  gnard  of  the  ooach  is  not 
a  competent  witness  for  the  defendants,  without  a 
release ;  but  a  release  given  b^  one  of  the  defendants 
is  snUteient  SembU — that  m  auch  an  action  the 
proprietofs  and  the  ooaohman  may  be  aned  jointly. 
Whitamore  y.  Waterhaute,  4  C.  &  P.  383.  [Parke} 

The  defendant  reesived  on  board  his  barge  certain 
lime  of  the  plaintiff's,  to  be  esrriad  from  B  to  R. 
The  master  deviated  nnnecessarily  from  the  usual 
and  customary  course  of  the  voyage,  and  during 
such  deviation  encountered  a  storm,  in  eonspquenee 
of  which  the  lime,  becoming  wetted,  ignited  and  set 
fire  to  the  barge,  whereby  the  barge  and  cargo  were 
lost : — Held,  that  the  phiintiff  was  entitled  to  re- 
cover the  value  of  the  lime,  on  a  count  charg^g  it 
to  have  been  the  duty  of  the  defendant  to  have 
carried  the  lime — "  by  and  according  tb  the  direct, 
usual,  and  customary  way,  course,  and  passage, 
without  any  unneoeaaary  deviation  or  departure 
from,  or  delay  or  hindrance  in  the  same."  Davis  v. 
Garrett,  8  Law  J.  C.P.  f53,  s.  c.  6  Bing.  716,  &.€. 
4  M.  &  P.  5i0. 


CASE. 

[See  Action.] 


CATTLE. 


On  an  indictment  for  administering  sulphuric 
scid  to  eight  horses,  with  intent  to  kill  them,  the 
prosecutor  may  give  evidence  of  administering  at 
different  times,  to  shew  the  intent;  but  if  the  jury 
are  satisfied  that  the  prisoner  administered  the  poison 
under  an  idea  that  it  would  improve  the  appearance 
of  the  horses,  they  ought  to  acquit  him. 

If  a  prisoner  mix  poison  with  the  com  intended 
for  the  feed  of  eight  horses,  and  then  gives  each 
horse  his  feed  from  this  mixture,  an  indictment 
charging  that  he  did  administer  the  poison  to  the 
eight  horaes,  is  correct.  Rex  v.  Mogg,  4  C.  &  P. 
364.  [Park] 


CERTIORARI. 

(A)  Where  it  lies. 

(B)  Restraints  on  by  Statute. 

(C)  Recognizance. 

(D)  Costs. 


(A)  Where  it  lies. 

A  certiorari  to  bring  up  a  warrant  of  distress  for  a 
poor-rate,  on  the  ground  that  the  party  had  not  been 
previously  heard  or  summoned,  refused. 

K 
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The  remedy  in  boeh  t  c8m  moat  be  by  appeal  or 
action. 

Semble — That  the  warrant  is  not  a  judicial  act,  and 
would  not  be  eridence  of  the  facts  stated  in  it.  Th$ 
King  r.  the  JutiitM  of  Surrey,  9  Law  J.  M.C.  ItfO. 

(B)  Restraints  on  by  Statute. 

An  act  (42  Geo.  3.  c.  7$),  which  imposed  certain 
penalties  to  be  recovered  before  Justices,  provided 
that  no  conviction  before  them  should  be  removed  by 
certiorari.  A  aobseqoent  act  (6  Geo.  4.  c  63,) 
upon  the  same  subject,  extended  the  penalties  to 
persons  not  liable  under  the  first ;  and  it  provided, 
that  all  the  powers,  matters,  and  things,  &c.,  in  the 
former  act,  should  be  good  and  efTectual, /or  carry- 
ing  that  act  into  exeratimi,  as  if  they  were  re- 
peated and  re-enacted.  A  person  who  wonld  not 
have  been  liable  under  the  first,  was  convicted  under 
the  second  act : — Held,  that,  by  the  tenns  of  the 
second  act,  the  writ  of  certiorari  was  taken  away ;  as 
the  provision  in  the  first  act  for  taking  it  away  must 
be  considered  as  a  provision  for  carrying  that  act 
into  execution.  Ths  King  v.  Fell,  9  Law  J.  K.B. 
37,  s.  c.  1  B.  &  Ad.  380. 

(C)  Recognizance. 

The  recognizance  required  by  the  19  Geo.  3.  c  70. 
s.  7,  and  7  &  8  Geo.  4.  c.  71.  s.  6,  on  the  removal 
of  a  cause  from  an  inferior  court  where  the  cause  of 
action  does  not  amount  to  901. ,  is  required  in  an  ac- 
tion of  trover  as  well  as  in  an  action  which  is  brought 
for  the  recovery  of  a  debt.  Furnish  v.  Swan,  8  Law 
J.  K.B.  224,  s.  c.  10  B.  &  C.  458. 

(D)  Costs. 

Where  an  indictment  for  felony  is  removed  by 
certiorari,  neither  the  Judge  at  Nisi  Prius,  nor  the 
Court  of  King's  Bench,  hss  power  to  award  coeta  to 
the  prosecutor,  under  the  7th  Geo.  4.  c  64.  s.  22. 
The  King  v.  the  Treasurer  of  Exeter,  8  Law  J.  M.C. 
120,  8.  c.  ib.  K.B.  89,  s.  c.  5  Ikf.  &  R.  167. 

The  father  of  a  deceased  person,  whose  body  has 
been  disinterred  for  the  purpose  of  dissection,  and 
who  proseeutea  to  conviction  the  parties  guilty  of  the 
offence,  is  a  party  grieved,  so  sa  to  be  entitled  to 
costs  under  5  W.  &  M.  c.  11.  8.2. 

But  where  it  appeared  that  money  had  been  raised 
by  the  prosecutor  by  public  stibecription,  towards 
carrying  on  the  prosecution,  the  Court  refused  to 
allow  him  bis  costs. 

The  costs  incurred  by  the  proeecutor  previous  to 
the  removal  by  certiorari  are  never  allowed.  The 
King  V.  Duties,  8  Law  J.  M.C.  104,  s.  o.  10  B.  & 
C.  89. 

If  a  prosecutor,  having  removed  an  indictment  by 
certiorari,  give  notice  of  trial  for  the  assizes,  and 
bring  down  the  record,  and  withdraw  it  after  it  has 
been  entered  for  trial,  the  Judge  at  the  assizes  cannot 
order  the  prosecutor  to  pay  the  defendant  the  costs 
of  the  day  ;  but  a  motion  must  be  made  in  the  Court 
of  King^s  Bench.  The  King  v.  Walton,  4  C.  &  P. 
229.  [Bolland] 


certain  auits  commenced  by  the  edler  against  as 
occupier  for  arrears  of  rent,  should  have  the  rent  to 
be  so  recovered,  and  any  ana  that  coald  be  isco- 
vered  for  dilapidationa,  and  that  the  pwchaser, 
bearing  the  ezpenaes,  might  uae  the  aellerV  nsaKis 
actions  he  might  think  fit  to  commence  against  thi 
occupier  for  arrears  of  rent  or  dilapidations,  is  not 
void,  aa  savouring  of  champerty.  WiUhau  v.  Pre- 
theroe,  5  Bing.  309,  a.  e.  «  M.  &  P.  770,  a.  c  3  Y. 
&J.129. 

The  plaintiff'  entered  into  an  agreement  wiik  dti 
defendant  to  furnish  and  to  procure  evidence  to  w- 
able  him  (the  defendant)  to  maintain  aa  actios 
against  third  persons,  in  consideration  of  the  de- 
fendant's paying  him  a  clear  eighth  part  of  the  nsi 
recovered: — Held,  that  this  contract  in  aabeuacs 
and  effect  amounted  to  champerty,  and  oooseqaeatlj 
was  illegal.  Stanley  r.  Jones,  9  Law  J.C.P.  51,  f.c. 
7  Bing.  369,  a.  c.  5  M.  &  P.  193. 


CHARITY. 

(A)  Jurisdiction  over. 

(B)  Devise  and  Bequest  to. 

(C)  Gbant. 

(D)  Administration  of. 
(a)  Trustees. 

(ft)  Objects. 

(e)  Property  and  Revenne. 
(d)  Leases  and    AUenaliens  of  ekerity 
utate, 

[See  Lease  and  Trust,  nod  1  &  2  Will.  4.  <vH 
9  Law  J.  Statutes,  61,  as  to  appointing  CoBaiis* 
aioners  to  continue  the  inqiuriea  concerning  charitiss 
in  England  and  Wales  for  two  years.] 


CHAMPERTY. 

An  agreement  between  the  seller  and  purchaser  of 
an  estate^  that  the  purchaser,  bearing  the  eipenae  of 


(A)  Jurisdiction  over. 

A  petition  for  the  regulation  of  abrnes  in  a  cfasiity, 
if  preferred  by  one  person  only,  cannot  be  sastamed 
under  the  52  Geo.  3.  c.  101,  though  certified  by  the 
Attorney  General. 

A  petition  to  the  Lord  Chancellor,  aa  exercising 
the  visitatorial  power  vested  in  the  King,  cannot  bs 
sustained,  if  the  facts  upon  which  the  right  of  the 
crown  to  be  visitor  depends,  are  omtroverted,  «ad 
the  visitatorial  power  of  the  crown  be  denied,  fa 
thematterofthe  Garttang  Chnreh  Town  .ScAM,7  Lair 
J.  Cbanc.  164. 

(B)  Devise  and  Bequest  to. 
[See  Legacy.] 
If  a  trustee,  to  whom  a  legacy  ia  bequea^ed  opea 
trust  to  purchase  lands  for  charitable  purposss,  re- 
ceives the  money  and  lays  it  out  in  lsnds«  which  ars 
conveyed  to  him  upon  tlie  trusts  expressed  in  lbs 
will,  the  truf>t  thus  executed  is  contmij  to  tbs 
Mortmain  Act,  and  will  not  be  carried  into  effect  hf 
the  Court.  Atttirney  General  v.  Acklmnd,  I  Ross.  Ac 
M.  243. 

<C)  Grant. 

An  advowson  may  be  given,  to  a  charitable  nse. 
AUomey  General  ▼.  Ward,  7  Law  J.  Chaac.  1 14. 

A  grant,  from  the  Crown,  of  certain  privileges  ssd 
property,  for  the  defence  of  and  preservation  ot  pesos 
within  a  city,  is  a  charitable  gift-^sembh.    The  At* 
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i&TM^Mf  Gentral  ▼.  lA*  %Sa\ff  and  CorparaUon  €if  C«r- 
UalB — UMn»%  r.  &tm«,  f  Sin.  437. 

The  miiyor,  btilills,  and  bunpMm  of  Berwiek- 
i&pon- Tweed,  in  consideration  ofbOL  left  by  will  for 
the  erecting  and  maintaining  of  a  hoa^eof  correction 
tikere,  lyy  feoOment  dated  the  «8th  of  Mty  1 653,  con- 
Teyed  ibe  moiety  of  a  property  there  to  the  chnrth- 
wardens  and  oyen^eers  for  the  erecting  and  main- 
teining-  of  a  honto  of  eorrectif^  within  the  borongh, 
and  for  maintaining  and  ordering  the  poor  thei^n 
lor  ever,  and  all  other  stordy  una  idle  |)er8on9  com- 
ing  and  being  therein,  and  for  the  aetting  them  and 
erery  of  them  to  work.     By  another  fe  )ffiment  of  the 
eame  date,  in  consideration  of  350i.  owing  by  them 
to  the  poor,  the  mayor,  &r.,  conveyed  the  other 
■viiety,  and  lome  other  lands,  for  the  tike  purposes : 
— Held,  that  this  town  never  haying  at  this  time 
raised  poor-rates  under  the  statute  of  Elisabeth, 
these  were  gifts  in  aid  of  the  poor-rates.     As  to  a 
part  of  the  land,  the  rate«  of  which  had  been  duly 
applied  down  to  the  eighteenth  century,  when  their 
application  ceased  for  the  use  of  the  poor,  and  was 
wholly  carried  to  the  corporate-chest, — ihe  Court, 
bein^   aatinfied,    upon  the   evidence,  it  was   in- 
tended to  be  comprised   in  the  vecond  feoflment, 
declared  it  to  be  a  part  of  the  charity,  and  that  the 
rents  should  be  accounted  for  from  18S3,  when  the 
same  were  claimed  for  the  use  of  the  poor ;  and  the 
rents  thereof  were  also  declared  to  be  applicable  in 
aid  of  the  poor-ratea.    The  costs  of  the  relators  to  be 
taxed  as  between  psriy  and  psr^,  and  paid  by  the 
mayor,  bailiffn,  and  bnrges»es ;  the  eitra  costs  of  the 
relators  to  come  out  of  the  fund.     AitoTHeii  General 
w.tke  Corporation  of  Benoick'UpOH'Tvfed,  1  Tarn.  t39. 
A,  by  a  deed  executed  in  1616,  for  a  nominal  oon- 
sideraiion,  conveyed    to   certain    persons  therein 
named,  certain  premises  which  were  then  let  upon 
lease  for  forty-one  years,  at  a  rent  of  150/.     By  an- 
other deed  or  the  same  date,  reciting  among  other 
purpof  es,  a  desire  to  relieve  the  poor  of  the  Mystery 
of  Mercera,  of  which  the  grantor  was  free,  and  thie 
better  to  manifest  his  love  and  affection  towards  his 
brethren,  the  freemen  of  the  said  company,  it  was 
declared  that  the  grant  of  the  premises  comprised  in 
the  former  deed,  and  of  the  rent  of  150/.  reserved 
upon  the  lease,  was  made  upon  trust  as  to  the  pre- 
nuaes,  and  the  rent  reserved,  and  all  future  rents  and 
profits ;  that  the  grantees  should  receive  and  pay  the 
monies  arising  therefrom  to  the  wardens  of  the  Mys- 
tery of  Mercers  of  the  city  of  I^ndon,  and  tbeir  suc- 
cessors, and  that  the  said  wardens  and  commonalty 
should  dispoae  of  the  monies  to  the  uses  therein 
mentioaed.    The  schedule  annexed  to  the  deed  then 
enumerated  various  charitable  objects  to  which  the 
money  was  to  be  applied,  among  which  was  a  dona- 
tion to  poor  brethren  of  tbe  Mercers'  Company. 
These  drmations  amounted  altogether  to  149/.  lit., 
leaving  a  num  of  9t.  of  the  reserved  rent  of  150/. 
unapplied  in  the  bands  of  tbe  Mercers'  Compsn^. 
By  Improvements  of  snd  sdditions  to  the  estate  m 
son^equenceof  an  act  of  inrlosure,  the  rent  increased 
to  a  smn  of  1 ,000/.  a  year,  at  which  redt  the  premises 
were  let  in  1817  :  of  this  increased  rent  tbe  Merears 
applied  5S1  /.  it.  in  various  payments  according  to 
the  trusts ;  tbe  residue  of  the  rents  of  the  estate  they 
had  for  many  years  carried  to  tbe  general  aoooont  of 
the  sompany,  and  apptied  them  to  their  own  use. 
Upon  an  information  filed  to  regulate  the  charity. 


heU,  in  the  Court  hluw,  and  on  appeal,  that  the 
Mercera'  Company  were  trtt->te«p8  vf  the  reals  and 
augmented  rents,  sod  that  the  surplus  aftv  answeri> 
ing  the  payments  directed  by  the  deed,  were  appli- 
cable to  such  snd  the  ssma  purposes  aa  directed  by 
the  deed,  without  prejudice  to  the  que»tioa,  how  fiir 
the  Mercers'  Company  were  eo titled  to  share  in  the 
increasfd  rents,  with  reference  to  their  share  of  the 
origin^  r<*nt  of  150/.  Tht  Mytiery  of  Mercers  v. 
Attorney  General,  t  Bligb,  N.S.  165. 

By  a  deed  granting  lands,  &c.  to  a  corporation  of 
the  city  of  London,  to  be  applied  to  charitable  uses, 
it  was  provided,thatiftb<>  pi  emisos  should  bs  evict- 
ed, the  company  should  be  dischsrged  from  any  fur- 
ther payment  or  continuanoe  of  the  uses ;  and  if  the 
premises,  by  alteration  of  times,  should  so  much 
decay  in  rent  that  the  uses  could  not  be  supported 
therewith,  the  company  should  only  be  chargeable 
with  the  pa3rments  appointed  to  Christ's  Hospital 
and  to  tbe  company  of  Barber  burgeons,  being  61. 
yearly ;  and  from  thenceforth  it  should  be  lawfiid  for 
tbe  said  company  to  make  such  sbatement  of  the 
sums  before  limited,  except  tbe  6/.  to  Christ's  Hos- 
pitsl  and  the  Bai  her  Surgeons,  as  should  be  answer- 
able to  the  fall  of  tbe  renu  which  should  so  happen : 
— Held,  that  this  was  conditional,  and  not  a  positive 
charge  upon  the  grantees  to  be  paid  by  them ;  at  all 
events,  so  as  to  furnish  an  inference,  that,  being  sub- 
ject to  such  cliarge,  they  must  be  entitled  to  s  surplus 
of  the  rents  arising  by  an  increase  in  the  value  of 
the  property.  The  Mystery  of  Mereers  v.  Attorney 
General,  «  Bligh,  U.S.  184. 

A  conveyance  made  to  tbe  pariah  officers  for  tbe 
time  being,  "  in  trust  for  the  churchwardens  and 
overseen  of  the  poor  snd  inhabitants  of  the  pariah 
for  the  time  being,  to  tbe  intent  that  the  rents  and 
profits  might  be  paid  and  applied  for  tbeir  use  from 
time  to  time,  in  aid  of  the  rate  for  the  relief  of  tbe 
poor,"  is  a  conveyance  within  tbe  9  Geo.  f .  o.  S6. 

Tbe  consideration  for  such  a  conveyance  being 
money  expended  for  a  considerable  time  by  different 
parish  officers  in  support  of  the  wife  and  children  of 
tlia  grantor,  by  whom  they  bad  been  deserted — held, 
not  a  valuable  consideration  actually  paid  within  the 
meaning  of  tbe  f  nd  section  of  tbe  above  statute,  so 
ss  to  dispense  with  tbe  necessity  of  inrolment.  Doe 
d.  PrssM  V.  HoweUi,  9  Law  J.  K.B.  93?,  s.  c. «  B.  & 
Ad.  744. 

A  trust  settlement,  providing  that  the-fund  should 

acciunulste  till  it  should  smount  to^ sterling, 

when  it  was  to  be  applied  to  the  building  of  an  hos- 
pital, and  to  the  maintenance  of boys,  leaving 

blanks  ss  to  tbe  amount  of  the  accumulation,  and  as 
to  the  number  of  boys,  reduced  on  the  ground  of  un- 
certainty. 

The  direction  that  the  hospital  should  be  governed 
according  to  such  rules  snd  regulations  as  E  should, 
by  a  separate  deed,  appoint,  (no  such  appointment 
made,)  or  failing  any  such  appointment,  by  tbe  rules 
and  regulatiais  of  another  well-known  hos|)itftl  re- 
ferred to,  would  have  been  sufficiently  certain,  if  the 
deed  were  good  in  other  respects.  Ewen  v.  Banner- 
man,  H  Dow.  &  C.  74. 

A  testator  gave  400/.  a  year  to  the  governors  of 
Christ's  Hospitsl,  upon  condition  to  receive  four 
boys  or  four  girls  snnually,  to  be  nominated  by  the 
president  and  governors  of  Guy's  Hospital.  For  a 
time  they  received  tbe  income  and  admitted  the  no- 
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minoei,  and  then  refused.  The  Court  held,  that, 
baying  once  accepted  the  gift,  subject  to  the  condi*. 
tion,  tbey  could  not  repudiate  it ;  and  decreed  ac- 
eordingly.  Attamuy  General  ▼.  Chritt.*s  Hotpitalt  9 
Law  J.  Cbanc.  186,  a.  c.  t  Ruat.&  M.  696,  s.c.  1 
Tarn.  393. 

(D)  Administration  of. 

lAttornty  General  y.  Mayor  of  Exeter ,  3  Ruts.  95, 
Dig.  Law  J.  135-6.] 

(a)  Truitees* 

A  trustee  of  a  charity  eatate,  who  has  used  the 
balances  of  the  rents  in  carrying  on  his  trade,  will  be 
charged  with  interest  at  3/.  per  cent.,  but  not  witli 
annual  rests.  The  Attorney  General  ▼.  Solly,  2  Sim. 
518. 

(6)  Ohjeett, 

Provisions  for  instructing  tbe  boys  in  writing  and 
arithmetic,  made  part  of  the  scheme  of  a  grammar 
school.    Attorney  General  y.  Dixie,  3  Russ.  534,  n. 

Prorision  for  giving  instruction  in  writing  and 
arithmetic,  introduced  into  a  acbeme  for  the  admi- 
nistration and  management  of  a  free  grammar  school. 
Attorney  General  v.  Haberdathere'  Company,  3  Runs. 
531. 

Under  what  circumstances,  as  to  original  founda- 
tion and  subsequent  usage,  a  achool  shall  be  held  to 
be  endowed  for  the  purpose  only  of  teaching  the 
learned  languages. 

The  master  of  a  free  school  has  an  estate  of  free- 
bold  in  his  office,  and  is  not  removable  at  the  plea- 
sure of  tbe  patrons  of  the  school. 

The  Court  will,  upon  petition,  restrain  an  ejeet* 
ment  brought  by  ihe  patrons  to  evict  the  msster  from 
the  possession  of  the  school-honse. 

Agreements  entered  into  between  the  master  and 
the  patrons  as  to  the  mode  of  conducting  the  school, 
which  have  a  tendency  to  alter  its  character,  are  in- 
valid, and  do  not  bind  tbe  master ;  and  the  patrons 
are  guilty  of  a  breach  of  duty,  when  tbey  require  or 
induce  a  master,  or  a  candidate  for  the  office  of  mas- 
ter, to  enter  into  such  agreements.  In  the  matter  rf 
the  Free  Grammar  iSehoal  o/' Chipping  Sodbury,  8  Lsw 
J.  Cbanc.  13. 

Where  a  controlling  power  of  assenting  to,  or  dis- 
senting from,  the  sppointment  of  a  master  of  a  free 
ftchool,  is  given  to  the  lord  of  the  manor,  such  lord 
cannot  himself  be  master. 

If  be  is  appointed  master,  be  may  be  removed, 
upon  an  application  by  petition  in  tbe  Court  of 
Chancery.  In  the  matter  of  Rittey  School,H  Law  J. 
Chanc.  1<9. 

At  a  meeting  held  to  appoint  a  soooessor  to  an 
office  in  a  charily,  after  a  candidate  has  been  eleeted, 
and  a  minute  of  his  election  baa  been  entered  by  the 
clerk,  it  is  competent  for  the  majority  of  tbe  eleeton, 
before  tbe  meeting  is  dissolved,  to  reverse  their  vote, 
rescind  the  minute  of  election,  and  postpone  the 
election  to  n  subsequent  day,  provided  in  so  doing 
they  act  hondjide,  and  with  a  view  to  tbe  welfiuv  of 
the  charity.  Attorney  General  v.  Matthem,  3  Russ. 
500. 

(e)  Property  and  Revenue, 

QMtf re— Whether  the  trustees  of  a  charity  will  be 
petmttted  to  prevent  to  a  vicarage^  the  advowson  to 


which  has  been  *giv«i  to  tbe  dwritj,  without 
profit  of  tbe  presentation  by  selling  it  for  the 
of  the  charity.  Attorney  Ganerml  v.  Ward,  7  Law  J. 
Chanc.  114. 

Where  funds  were  given  to  trustees,  to  apply  the 
profits  of  the  ssme,  as  tbey  aboold  in  their  disoetifls 
think  fit,  for  tbe  benefit  of  the  town  of  H;  die  Govt 
refused  to  interfere  with  that  discretion,  aad  dts> 
missed  aft  information  praying  for  a  scheme  of  dis- 
tribntion  of  the  charity  benefits.  Attorney  General 
V.  GotkeU,  9  Ijaw  J.  Ohanc.  188. 

Tbe  Court  orders  a  legacy  to  a  foreign  ehaiity  Is 
be  paid  over,  as  it  will  not  administer  dbe  funds  oft 
foreign  charity. 

Legacies  to  charities  in  Ireland  are  adminisCRcd 
by  commissioners  there,  under  an  act  of  the  Iridi 
parliament     Collyer  v.  Burnett,  1  Tarn.  79. 

The  charitable  object  having  failed,  tbe  Ceort  will 
not  apply  the  funds ;  where  a  cbaritnUe  obiect  Isik, 
from  whatever  cause,  the  Crown  has  a  right  to  isiar^ 
fere.  The  Crown  must  signify  the  Gharitabls  pv- 
pose  the  fund  shsll  be  applied  to.  Simon  v.  BJtkr, 
1  Tsm.  14. 

A,  by  her  will,  gave  7,000Z.to  tbe  gotemorssf 
Christ's  Hospital,  upon  trust  for  certeia  specifiedis> 
rities,  and  to  pay  certain  annuities,  and  to  apply  4(NL 
per  annum  to  the  acholars  of  Christ's  HospiiaL  la 
case  the  governors  refused  to  aceept  the  trust,  thcs 
tlie  7,000i.  waa  given  to  the  trustees  of  tbe  Rsf. 
William  Hetherington*s  charity,  for  tbe  like  trsstp, 
except  aa  to  tbe  40/.  per  annum,  which  waa  to  be 
appuisd  to  tbe  purposes  of  the  latter  charity.  Tbs 
testatrix  also  gave  f  ,000^  to  the  Univeisity  of  Oi- 
ford.  Tbe  governors  and  truateea  refused  to  accept 
these  trusts,  snd  the  legacy  of  40/.  per  annum.  lit 
University  also  refuM  to  accept  the  legary  «f 
9,0O0L : — Held,  that  whenever  a  charitable  legacy, 
from  whatever  cause,  fails,  the  Crown  baa  a  fi|^t  is 
interfere,  and  that  the  legaciee  of  t,OOOL  aad  40L 
pv  annum  must  be  applied  to  such  chariubls  par- 
poses  as  the  Crown  ahall  direct.  Held,  that  ss  Is 
the  7,000/.  a  reference  be  made  to  tbe  Master  is 
appoint  new  trustees.  Tbe  bill  dismissed  ss  agamit 
tbe  governors,  trustees,  and  Univeraity.  Denyer  v. 
Driiee,  1  Tam.3S. 

Tbe  Court  will  not  compel  a  corporation,  beiag 
trustees  of  a  charity,  to  account  for  the  income  far- 
ther back  than  the  filing  of  the  information,  wbeie 
that  iooome  has  been  applied  to  other  charitable  pm^ 
poses,  and  no  particular  miaconduct  ia  imputed. 
Attorney  General  v.  the  Stationen*  Company,  9  Ijnr 
J.  Chanc.  999. 

(d)  Leases  and  alienations  of  charity  estate. 

A  man,  out  of  fiivoor  and  kindnena  toarards  the 
son  of  A,  demised  certain  premises,  indudisg  ths 
advowson  of  a  vicarage,  to  A  and  B  for  a  tena  ef 
ninety -nine  yeais,  at  a  rent  of  4<M.  a  year:  shorty 
afterwards,  be  conveyed  the  same  premises  to  tras- 
tees,  upon  trust  to  pay,  out  of  the  profito  thereof,  90L 
a  year  to  bis  sister  during  her  Ufa ;  and,  after  bar 
death,  to  her  children ;  a^,  after  the  death  of  ths 
survivor  of  the  children,  to  pay  the  said  fOt,  a  year 
to  one  chariteble  purpoee ;  and,  oat  of  the  residue  of 
the  rente  aod  profito,  to  pay  15/.  a  year  to  a  seooad 
chariteble  purpose  ;  and,  out  of  the  reaidoe  of  ths 
rente  and  profite,  to  pay  5/.  a  year  to  a  third  charita- 
ble purpose  :•— Held,  that  the  whole  profits  of  the 
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property  were  devoted  to  chirity ;  and  that  a  lease 
of  the  premiees  for  500  years  was  Toid,  as  being  an 
improvident  act  in  the  management  of  a  charity 
ei&tttCe.  Ailorney  Gentral  ▼.  Ward,  7  Law  J.  CbanC. 
114. 


CHURCH. 


[7  &  8  Geo.  4,  for  building  and  promoting  the 
Vnilding  of  addiiional  churches,  amended  and  ren- 
dered more  effectual  by  1  &  3  Will.  4.  e.  38.  9  Law 
J»  Sent.  71.  And  see  Sacrilege.] 

Proprietarv  chapels  are  anomalies  unknown  to 
the  csonatitution,  and  to  the  ecclesiastical  establish- 
ments of  the  Church  of  England,  and  can  possess 
DO  parochial  rights. 

Pritndjane,  all  parochial  duties  are  conunitted  to 
nnd  imposed  upon  the  parish  iucumbent;  and  alt 
fees  and  emoluments  arising  therefrom  belong  to 
him ;  and  sncb  rights  can  onl/  be  granted  to  a 
chmpel.  or  its  officiating  minister,  by  composition 
with  the  pstron,  incumbent,  and  ordinary. — Qucrs, 
whether  not  also  with  a  compensation  to  future  in- 
Gumbentsi 

The  performance  of  baptisms,  marriages,  and  bu- 
rials, io  a  chapel  existing  from  time  immemorial, 
might  possibly  be  presumptive  evidence  of  conse- 
cration, and  of  a  composition.  A  liter  as  to  a  eliapel 
the  origin  of  which  is  ascertained. 

Alms,  collected  in  chapels  as  well  as  in  pariah 
cbnrohea  during  the  reading  of  tbe  offertory,  are 
by  the  direction  of  the  rubric  at  the  disposal  of  the 
incumbent  of  the  parish  and  churchwardens  thereof, 
and  not  of  the  minister  or  proprietors  of  the  chapel. 
A  chapel  being  shortly  before  1755  built  by 
private  aobsoriptionf  and  the  subscribers  agreeing, 
out  of  tbe  pew  rents,  to  pay  the  rector  of  the  parish 
a  yearly   stipend  for  performing  divine  service,  a 
licence  was  obtained  from  the  bishop  to  the  rector 
and  his  successors,  who  from  time  to  time  perfoim- 
ed  therein  parochial  duties ;  but  there  wss  no  proof 
of  consecrstion,  nor  of  sny  composition   between 
the  patron,  incumbent,  and  ordinary  ;— such  chapel 
is  merely  proprietary,  and  the  minister,  nominated 
by  tbe  rector  of  the  parish   and  licensed  by  the 
bishop,  cannot  perform  parochial  duties  therein,  nor 
distribute  the  alms  collected  at  the  Lord's  Supper. 
^  Tbe  incumbent  of  a  parish  hss  a  right,  without 
licence,  to  perform  divine  service  in  sny  conse- 
crated building  within  the  parish.     Stmble,  there- 
fore a  licence  to  tbe  rector,  from  tbe  ordiuary,  to 
perform  divine  service  in  a  chapel,  tends  to  shew 
that  the  chapel  was  not  consecrated.     Moytey  v. 
HiUcoot,  t  Hi^.  SO— 46. 

Under  the  general  law,  the  erection  of  a  new 
pobbc  chapel  (properly  so  called)  feqoiiss  the  joint 
consent  oi  patron,  inonmbent,  and  ordinary,  and 
(generally)  compensation  to  future  incumbents* 
^liu  V.  Wood9,  3  Hag.  509. 

The  ininister  has,  in  the  first  instsnce,  the  right 
to  the  possession  of  the  key  of  the  church,  and  the 
churchwsrdens  have  only  the  custody  of  the  church 
vnder  him ;  if  be  refuses  access  to  the  church  on 
fitting  occasions,  complaiot  must  be  made  to  higher 
aotborities.     Lee  v.  Matthews,  3  Hag.  173. 

Fews  in  a  church  belong  to  the  parish,  for  the 
UM  of  the  inhabitants,  and  cannot  be  sold,  nor  let, 
without  a  special  act  of  Parliament. 


A  pew  can  only  be  appropriated  to  a  house  by 
faculty  or  by  prescription. 

The  occupier  of  a  pew,  ceasing  to  be  sn  inhabi- 
tant of  a  parish,  cannot  let  the  pew  with,  and  thus 
annex  it  to,  his  house ;  but  it  reverts  to  the  dis- 
posal of  the  churchwardens. 

Churchwardens  must  exercise  a  just  discretion 
in  the  allotment  of  pews,  subject  to  the  correction  of 
the  Ordinarr. 

In  a  libel  for  perturbation  of  seat,  a  title  most 
not  be  pleaded  ss  founded  on  purchase,  sale,  letting, 
or  bequost,  all  which  are  illegal  and  roid.  The 
suit  may  rest  on  a  possessory  title,  snd  acquiescence 
of  former  churchwardens,  and  on  the  fitness  of  tbe 
psrty,  from  the  number  of  family,  amount  of  pro- 
perty, &c. 

And  if  it  appears  that  the  churchwardens  bare 
acted  properly  in  displacing  the  plaintiflT,  the  Court 
will  dismiss  them  ;  but  will  not  proceed  to  confirm 
the  possession  of  the  person  seated  by  them,  as  it 
does  not  form  part  of  the  question  before  the  Court, 
and  may  be  injurious  to  the  parish,  by  taking  the 
pew  more  out  of  the  power  of  the  cburehwanlens. 
fVjfUie  V.  Mottand  French,  1  Hag.  28—41. 

A  faculty  for  annexing  a  pew  to  a  messuage,  ob- 
tained by  surprise  and  undue  contrivance,  may  be 
revoked.    Butt  ▼.  Joms,  f  Hag.  417. 

A  right  to  a  family,  owners  and  occupiers  of  a 
certain  messuage,  may  become  apportioned,  if  tbe 
messuage  itself  be  subdivided  :  and  in  case  of  such 
a  subdivision,  the  churchwardens  have  no  right  to 
interfere  with  the  pew;  at  least,  so  long  as  the 
different  parties  entitled  in  subdivision  agree  among 
themselves.  Karris  v.  Drsirs,  9  Law  J.  K.B.  XOO, 
B.C.  £B.&Ad.  164. 

In  collegiate  churches  organs  may  be  necessary, 
but  not  in  a  parish  church. 

Tbe  Ordinary  is  to  judge  whether  the  circum- 
stances uf  the  parish  offer  an  objection  to  the  erec- 
tion of  an  oigan  :  the  parish  alone  is  to  dedde  on 
any  expenses  to  be  incurred. 

A  faculty  confirming  the  erection  of  an  organ, 
binds  tbe  parish  to  nothing  prospectively. 

A  clause  providing  against  any  future  expense 
falling  on  the  parish,  need  not  be  inserted  in  a 
faculty  confirming  the  erection  of  an  organ  by 
▼oinntary  contributions,  and  with  tl>e  consent  of  the 
resiry,  in  a  parish  church.  Jajf  v.  Wiibbtr,  3  Hag.  4. 

It  is  no  sufficient  objection  to  the  issuing  of  a 
decree  with  intimation  to  lead  a  faculty  for  erect- 
ing an  organ  in  a  parish  church,  that  there  is  no 
provision  for  the  future  repairs,  nor  for  the  perma- 
nent salary  of  an  organist. 

In  a  parish  church  an  organ  cannot  be  legally 
erected  without  a  fecnlty;  nor  will  a  faculty  m 
granted  withoat  a  decree  with  intimation,  in  order 
that  any  of  the  parishioners  may  oUect ;  on  wbioh 
objection  tbe  Court,  considering  all  the  oironm- 
stanoes  of  the  cass,  is  to  decide.  Pearce  v.  Hie  Rector 
of  Clapham,  3  Hag.  10. 

Where  no  substantial  inconvenience  was  shewn 
by  one  individual,  who  opposed  tbe  faculty,  and 
when  the  plan  had  been  adopted  at  a  vestry,  on  the 
unanimous  report  of  a  conunittee,  the  Court  will 
grant  a  faculty  to  level  a  churchyard,  and  lay  flat 
upright  bead  and  foot  stones,  with  a  clause  that  no 
expense  shsll  fall  on  individuals.  Sharpe  v.  Han* 
aard,  3  Hag.  335. 
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Tb  a  rmUy  aMting  for  dvil  piirpoM*,  u  a  full 
Itcitude  of  diKoftMOD  must  b«  allowed,  mere  coana 
eipretsioM  do  not  cooMitota  "  brawUnf^ ;"  bot  on 
proof  of  an  act  of  "  aniting,"  the  Court  ia  bound, 
wbatav«r  mmy  he  the  origio  of  the  diapute,  to  pro- 
eccd  to  award  puni^hmest,  ander  the  5  &  6  £dw.  6. 
c  4,  aad  55  Geo.  S.  o.  1C7.  HciU  r.  &«/«,  f  Hag. 
566. 

Brawliog  and  ami  ting  at  a  vestry  atieoded  only 
by  ive  persona,  and  held  in  a  room  siioate  within 
the  churchyard,  are,  rutione  Uei,  oAtncea  within 
Mat.  5  &  6  Ed  w.  6.  c  4,  though  of  rery  slight  ec- 
cleaiaatieal  character.  In  soch  a  case,  where  tho 
pfomoter.  a  private  individual,  waa  proceeding  vin- 
dictively, and  had  in  tho  articles  exaggerated  the 
smiting,  and  suppressed  his  own  braArUng  ezpres* 
sions,  which  provoked  the  smiting, — the  Court 
directed  the  matter  to  stand  over  tor  privnte  ar- 
rangement ;  but,  that  failing,  on  a  sohsequent  day 
pronounced  the  brawling  and  smiting  proved ;  de- 
craed  the  defendant  to  be  aospended  ak  ingrtuu  ec 
ektut  for  a  week  for  brawling,  and  to  be  impriaoned 
twenty- four  boura  for  amitiog,  and  ultimately  con- 
demned bim  in  costa.  Let  v.  MatthewM,  3  Ha^;.  169. 

A  threatening  posture  is  not  smiting,  nnder  the 
statute. 

The  5  &  6  Ed w.  6.  c  4.  was  not  intended  to 
abridge  the  ecclesiaatieal  jurisdiction  in  caaes  of 
brawfing.   Jtnhxnt  ▼.  BaTr9lt,  1  Hag.  15. 

Provocation  is  no  defence  to  a  criminal  suit  for 
brawling  in  a  church  at  a  vestry  meeting.  On  proof 
of  the  offence,  the  defendant  auspended  for  a  fort- 
night ab  ingrutu  eceUtug,  and  condemned  in  costs. 
Jiorth  and  LittU  v.  Diekaoa,  1  Hag.  730. 

In  a  criminal  suit  for  smiting,  under  5  &6  Edw.  6. 
c«  4,  the  proof  must  not  admit  of  a  doubt  Two  con- 
current sentences,  pronouncing  the  smiting  proved, 
reversed,  and  both  partiea  left  to  pay  their  own 
coats.    SeaU$  v.  Hoik,  S  Hag.  571. 

On  debating  the  admiaaibility  of  articlea  in  a  tnit 
for  brawling,  the  question  is,  whether  they  contain 
a  anbatantive  charge  of  brawling  and  riot  in  a 
sacred  place ;  and  no  occasion  nor  provocation  can 
exempt  frcm  the  penalties  of  the  law ;  nor  can  the 
Court  listen  to  a  suggeation  that  the  articlea  do  not 
truly  detail  the  circumstances. 

Articles  for  brawling  at  a  veatry  held  in  a  room 
within  the  church,  being  only  proved  in  part,  the 
Court  monished  the  defendant  to  abstain  from  fu- 
tard  miaoonduct,  and  condemned  him  in  2(M.  nomine 
tspemarum.  Jarman  v.  Bagittr,  3  Hag.  356 — 60. 

On  proof  of  violent  conduct,  and  great  personal 
abuse,  at  a  vestry  held  in  a  room  within  the  church, 
the  Court  sa«pended  the  defendant  ab  tegraftu  eetU- 
sic  for  fourteen  days ;  but,  under  the  circumstances, 
condemned  him  only  in  S5L  nomint  «rpeiiMr«m. 
Jarman  v.  Wne,  S  Hag.  360. 

In  a  suit  for  brawling,  nnder  5  &6  Edw.  6.  c  4«- 
a.  1 ,  the  words  of  brawling  must  be  set  forth  in  the 
articles.  The  words,  "  other  enormous  ecclesias- 
tical offences,"  in  a  dtation,  are  surplusage,  and 
will  not  anpport  a  charge  of  smiting  under  5  &  6 
Edw.  6,  c.  4.  a.  f.    Jtukint  ▼.  Barrett,  1  Hag.  14. 

A  defendant,  on  giving  affirmative  issue,  sus- 
pended ab  iugrasni  accUsite  for  a  month,  and  con- 
demned in  oost«  for  brawling  on  two  occasions  at  a 
▼eatiy  held  in  the  chancel.  FUUv.CaseM,  3  Hag.  178. 


CHURCH  LEASE. 

[See  Lease.] 


CHURCH  RATE. 
[See  Rate.] 


CHURCHWARDENS  AND  OVERSEERS. 

[See  Rate.] 

(A)  Appointhent. 

(B)  Rights  and  Duties. 

(C)  Liabilities. 

(J))   ACCOONTS. 


(A)  Appointmemt. 
[See  Mandamus.] 

The  Clerk  of  the  Troaeniy  of  the  Cowt  ef  Cobh 
son  Pleaa  is  not  liable  to  aenne  the  f^fiee  of  ovff' 
aeer.  Ejt  parte  Jeffries,  7  Law  J.  C.P.  «6S,  ••  e. 
6  Bing.  195,  a.  c.  3  M.  fr  P.  450. 

The  aame  person  cannot  at  the  aame  time  fiU  tfe 
offices  of  churchwarden  and  oveneer.  Tke  Kmg  ▼• 
Hewett,  7  Law  J.  M.C.  3. 

Where  the  person  first  elected  eburdkwardfli  hM, 
on  payment  of  a  fine,  been  eicnsed, — a  perNB  efeet* 
ed  in  td*  place,  at  the  aame  Testxy  meeting,  is  bma^ 
to  serve,  unless  some  eiemption  is  »bewn.  Kraii 
y.  WeiUrantI  £//iotf ,  3  Hag.  474. 

The  ecclesiastical  officer,  tbe  commi«aiT,  cumt 
try  the  ralidity  of  an  election  of  cborchwaidas  to 
aa  to  bind  the  contending  partief^  Tke  Kimg  v.  WH- 
Uami,  7  Uw  J.  M.C.  46,  a.  c.  t6.  K.B.  49,  a  e.  8 
B.&C.  681. 

Tha  Court  will  not  entertain  a  motioa  to  iw/i" 
an  appointment  of  oyerseers  with  a  view  tdtxjtbe 
question  as  to  the  validity  of  their  appotntBOit; 
Ibough,  with  that  view,  they  will  bear  a  BOtiaB  tD 
ftioth  such  an  appointment.  The  KtHg  ▼.  tkeJmUkit 
ef  Peterhoroagh,  8  Law  J.  M.C.  130. 

(B)  Rights  and  Duties. 

[See  Costs.] 

Chmrchwardena  are  entitled  to  protection,  if  tb^ 
proceed  fairly;  if  not,  tbey  are  peculiarly  respena* 
Ue  to  the  Court.     Lloyd  ▼.  Poole,  3  Hag.  48S. 

(C)  Liabilities. 

An  aapistant  overseer,  appointed  under  theatatato 
59  Geo.  3.  c.  13,  is  within  the  statute  17  Geo.  t.  r.S, 
and  liable  to  a  penalty  for  not  producing  the  rate  to 
aa  inhabitant  when  lawfully  demanded,  if  hf  ^ 
appointment  he  be  authorised  to  take  care  « tfcs 
poor,  or  haye  a  limited  authoii^  to  have  the  Ispl 
custody  of  the  rate. 

A  declaration  for  penalties  under  dia  ttatote 
17  Geo.  y.  c.  3,  alleged  that  the  defendant  was  aa 
assistant  overaeer,  that  a  rate  was  duly  made,  kc^ 
and  that  the  plaintiff,  an  inhabitant,  Src,  at  a  rea- 
aonable  time  demanded  an  inapection  of  the  rat^ 
and  tendered  Is. ;  and  that  although  the  defeodaat, 
aa  such  asaistant  oy^seer,  had  the  rate  in  his  pos- 
session, he  refused  to  produce  it,  wherehj^ftc:^ 
Held,  after  verdict,  that  it  was  aofficient,  becas'f 
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allegation,  tbat  the  defendant  wai  an  aaaiatant 
oreneer,  oonld  only  be  proved  by  the  |>rodaction 
of  his  appointment,  in  which  his  duties  must  be 
specified ;  and  unleas  it  had  appeared,  from  the 
appointment,  that  he  had  a  general  ■uthority  to  take 
care  of  the  poor,  or  a  limited  anthority  to  have  the 
legal  cnatody  of  the  rate,  the  Judge  would  have 
directed  the  jury  to  find  a  verdict  f^r  the  defendant. 
EtitcardM  V.  Bennett,  (in  error,)  3  Y.  &  J.  458,  f*.  o. 
6  Bing.  tSO,  P.  c.  5  M.  dc  P.  749:  BeHnett  v.  Ed- 
«ar</s,  7  Law  J.  M.C.  49,  s.  c.  8  B.&C.  70f. 

If  a  governor  of  a  colony  has  the  authority  of  the 
Ordinary,  he  has  no  power  to  oonunit  a  churchwar- 
den  who  rpfoses  to  account ;  hs  ought  to  proceed 
upon  a  citation,  and  must  excommunicate.  Btaliam 
y.  Lumtey,  S  C,  icF.  489. 

Where  an  ejectment  has  been  cleaily  and  indis- 
putably defended  by  parish  officers  in  the  name  of 
one  of  their  paupers,  but  at  the  expen!>e  and  upon 
the  allied  title  of  the  parish,  the  Court  will  order 
the  parish  officers  to  pay  the  taxed  costs  after  a 
judgment  has  been  obtained  by  the  lessor  of  the 
plaintiff.  Doe  d.  Mastere  v.  Gray,  H  Law  J.  M.C. 
75,  a.  c  10B.&C.615. 

(D)  Accounts. 
[See  l&Lt  Will.  4.  c.60,  9  Law  J.  Stat.  107.] 

Accounts  Tendered  by  parish  officers  under  the 
17  Geo.  3.  e.  38,  should  state  the  items  of  expendi- 
ture ;  and  are  not  sufficient  if  they  state  merely  the 
gross  amount  of  expenditure  for  every  fortnight,  or 
other  eiven  period. 

Such  accounts,  so  insufficient,  are  not  rendered 
■offieient  by  the  eircumatance  of  the  parish  being 
govemed  by  a  select  vestry  under  the  59  Geo.  9. 
c  It,  and  the  items  oomposii^  the  sggregate  charge 
having  been  rubmitted  to,  and  examined  and  allowed 
by  them,  and  having  been  also  seen  and  examined 
Of  the  Magistrates  on  passing  the  general  accounts. 
AU  the  iteme  should  appear  in  the  accounts  passed 
before  the  MRgi»trates ;  ao  that  esch  psrisbioner, 
on  obtaining  a  copy  of  those  accounts,  will  see  each 
item.  The  King  v.  the  Justices  of  Hertfordshire,  7 
UirJ.  M.C.  73. 

A  parishioner  rated  for  the  relief  of  the  poor  is 
mtitled  to  inspect  and  take  copies  of  the  accounts 
of  the  disbursement  of  the  money  intrusted  to  the 
guardians  of  the  poor,  under  the  tfl  Geo.  3.  c.  83 ; 
although  the  acoounta  have  been  allowed  by  the 
visitor. 

Whether  an  appeal  lies  to  the  Sessions  against 
■Qoh  aooounts^ ^ritfrs.  The  King  v.  the  Gnardiemt, 
Churchward4!nSf  and  Oeerseers  of  Great  Faringdon,  8 
Law  J.  M.C.  l,s.c.  9B.&C.  641. 

Where  two  overseers  keep  separate  accounts,  one 
Btty  (in  his  chsracter  of  a  rated  inhabitant)  appeal 
*g*inat  the  accounts  of  the  other,  although  they 
Were  both  present  at  the  passing  of  their  several 
accounts  before  the  Tcstry  and  ihe  special  Sessions, 
ttd  the  appellant  then  made  no  objection  to  the 
■ecQuats  of  his  co-overseer.  The  King  v.  the  Jut* 
tires  ef  GloueeslerAirt,  8  Law  J.  M.C.  lOB,  s.  c.  1 
B.&Ad.  1. 


CIDER. 


^ties  on,  repealed,  1  Will.  4.  c  51,  8  Law  J. 

Stat.  107. 


CLERGY. 

[See  Church,  Dilapidations,  and  Lease;  and, 
as  to  nomination  to  churches  built  and  oidowed  bv 
private  persons,  see  1  &  IT  Will.  4.  o.  38,  9  Law  J. 
Stat.  71. 

[Provisions  of  S9  Car.  S,  as  to  augmentations  of 
smHll  vicarages  and  curacies,  extended  by  1  &  S 
Will.  4.  c.  45,  9  Law  J.  Stat.  84.] 

A  grant  of  a  prebend  by  the  Crown,  priOr  to  the 
1  Ann.  St.  1.  C.7.  a.  5,  hela  to  be  good. 

I'he  annexii^  a  prebend  to  an  archdeaconry  by 
grant  from  the. Crown,  held  good;  th*<i«  being  no- 
thing in  the  charter  of  founoation  of  the  cathedral 
in  question  (Roobeeter)  sgainst  it. 

When  once  such  annexation  has  taken  place,  the 
Crown  cannot  sever  the  prebend  from  the  srchdea* 
cenry. 

Accordingly,  under  the  drcamstsnoes  before  men- 
tioned, the  bishopric  being  vacant,  tke  Crown  pre- 
sented B  to  the  prebend,  and  K  afterwarda  to  the 
arohdeaconry : — Held,  that  the  atohdeeconry  car- 
ried the  prebend ;  and  that  the  prior  grant  of  the 
mere  prebend  to  B  was  void.  Reg  v.  Baylay,  9 
Law  J.  K.B.  131,  8.c.  1  B.&  Ad.  761. 

The  earlier  church-building  acts,  58  Geo.  3.  e.  45, 
59  Geo.  3.  c.  134,  3  Geo.  4.  c.  72,  carefully  protect 
(he  rights  and  interests  of  patrons  and  incumbents, 
espeoially  existing  incumbents ;  and  5  Geo.  4.  e.  103. 
only  allows  a  departure  from  that  principle  for  a 
limited  time,  and  under  very  special  circumstances. 
SemUe,  that  the  sole  object  of  7  &  8  Geo.  4.  c.  7f , 
authorising  the  church- boUding  commissionere  to 
declare  the  right  of  nomination  to  be  in  the  en- 
dower,  with  lands  or  money  in  the  funds,  of  a 
chapel,  without  compensation  made  to  the  incum- 
bent, was  to  encourage  such  endowments ;  and  that 
such  chapel  must  (save  as  tocompensstion)  be  built 
either  in  conformity  to  the  general  kw,  or  under 
the  proviMons  of  the  earlier  church* building  acts. 

A  ch'rk  cannot,  under  7  St  8  Geo.  4.  c.  7f .  a.  3v 
officiate,  without  consent  of  the  incumbent  of  the 
pari!>h,  in  a  newly  erected  chapel,  oonsecrated  and 
endowed  as  a  chapel  of  ease,  unless  the  right  of 
nomination  has  by  deed  under  seal  been  previously 
deolsred  to  be  in  the  endower.  BKter,  Woods,  3  Hag. 
486—517. 

By  general  law  the  church  service  ought  to  be 
regiilarly  performed  every  Sunday  moming  and 
evening.  Any  relaxation  is  to  be  supposed  to  have 
been  permitted  by  the  diocesan,  owing  to  the  cir- 
cumstances of  the  pariith ;  and  the  terms  prescribed 
must  be  strictly  observed. 

To  constitute  in  a  clergymsn  oriminsl  neglect  of 
duty,  requiring  censure  and  correoiion,  there  must 
be  neglect  without  just  cause;  but  unless  such 
esuse  be  shewn,  the  law  will  infer  its  absence. 

The  Court  is  bound  to  admit  articles  by  s  church- 
wsrden  agsinst  an  incumbent,  for  frequent  irregu- 
larities in  the  performance  of  divine  service,  and  of 
parochial  duties,  and  also  for  his  violating  the 
ohorchyard:  nor  (the  suit  being  commenced  in 
April  18C8,  and  die  aUesred  offisncea  being  laid 
from  September  18S4,  tifl  January  1837,)  is  the 
lapse  of  time  say  bar. 

lu  a  oriminal  auit  against  s  clergyman  of  uoim- 
peachable  moral  character,  remote  obsrgea  of  onni^ 
sion  or  irregularity  in  performing  divine  serrioe, 
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being  sbewn  genentty  not  to  be  "without  joct 
canae  ;**  more  recent  charges  being  completely  re- 
butted ;  no  neglect  of  duty  being  imputed  for  the 
two  years  next  before  the  institution  of  the  suit ; 
the  clergyman',  aa  to  one  charge  of  misconduct, 
haying  erred  from  mistake ;  ana  as  to  two  of  the 
remaining  charges,  (one  of  which  totally  misrepre- 
sented the  fnct,)  having  acted  properly : — the  Court 
pronounced  the  articles  not  proved  ;  and,  aa  no  fair 
ground  for  a  vuit  existed  at  the  time  of  its  institu- 
tion, dismissed  the  defendant  with  his  costs.  Bm- 
uett  ▼.  Bonalcer,  S  Hag.  94^39. 

The  whole  cure  of  souls,  and  all  the  emolummita 
of  a  parish,  belong,  under  the  original  endowment, 
to  the  incumbent  and  hit  successors,  and  Test  in  the 
existing  incumbent  by  institution  and  isdnctioo. 
Blitt  y.  Wood9,  S  Hsg.  511. 

Defendant,  being  incumbent  of  a  liying  with  curs 
of  souls,  yaloed  at  leaa  than  81.  a  year  in  the  King's 
books,  accepted  another  benefice  without  having  a 
diapensation  to  hold  both,  whereby  the  firat  became 
ToiAdtjure;  but  he  continued  in  possession.  The 
patron  presented  another  derk,  and  afterwards 
brought  quart  imperftC,  and  recovered  against  the 
defendant,  upon  which  the  new  presentee  was  in* 
stituted  and  iadueted.  In  an  action  by  the  latter 
against  the  defendant,  founded  on  the  statote  ¥8 
ifen.  8.  0. 11.  s.  3,  which  gives  the  profits  of  every 
benefice  during  vacation  to  the  next  incumbent  :~- 
Held,  that  the  plaintiff  could  not  recover  thepro- 
fitP,  either  from  the  time  of  liis  being  piesented,  or 
from  the  suing  oat  of  the  quart  imptdit,  the  vaca* 
tion  contemplated  by  the  i>tatute  being  a  vacation 
defaeto.     Haltan  v.  Cove,  1  B.  &  Ad.  538. 

By  the  Irish  statute,  10  &  11  Car.  1.  c.  t.  s.  7,  it 
is  enacted,  "  Tliat  charges  imposed  by  any  peraon 
upon  hia  benefice,  ehall  be  effectual  for  auch  time 
onlj  as  he  shall  be  reaident  upon  bis  benefice,  with- 
out absence  above  eighty  days  in  any  one  year ;  and 
that  sU  covenants,  bonds,  statutes  merchant  and  of 
the  staple,  recognizances,  judgments,  and  all  other 
like  aasurances,  made,  acknowledged,  or  suffered  by 
any  such  beneficer,  or  collaterally  on  his  behalf,  for 
the  enjoying  the  bouses,  lands,  tithes,  and  other 
profits  of  rucb  benefices,  or  any  part  thereof,  others 
wise,  or  for  any  longer  or  other  time,  or  whereby  any 
such  beneficer  shall  be  inforced  to  reaign,  &c. ;  and 
likewise  all  covenants,  bonds,  and  other  aasurances, 
made  to  the  intent  to  force  such  beneficer  to  be  re* 
sident,  for  the  upholding  of  every  grant,  lesM.  aliena- 
tion, or  charge,  &o.  shaU  be  void  to  all  intents  and 
purposes."  Bj  the  Irish  statute,  10  &  1 1  Car.  1. 
c.  3,  it  i9  enacted, '*  That  all  grams,  leases,  slienations, 
charges,  and  incumbrances,  made,  &c.  by  auy  arch- 
bishop, or  other  dignitary  ecclesiasticsl,  parsonp, 
vicars,  &c.  of  any  lands,  tenements,  or  heredita- 
ment:!, parcel  of  tbeir  possessions,  other  then  such 
learns  and  grants  as  therein,  or  in  any  other  act 
passed  in  the  then  present  session  of  parliament, 
authorized',  shall  be  void." 

R  W  being  possessed  of  a  certain  vicarage,  and 
also  a  rectory  and  chantorahip,  in  Ireland,  in  c«i- 
sideration  of  a  aum  of  6,000/.  advanced  to  him  by 
the  Globe  Insurance  Company,  granted  them,  and 
charged  upon  bit  said  beneficea,  an  annuity  of  8te5/. 
5s.  Irish  currency,  for  a  term  of  ninety -nine  years,  if 
R  W  should  so  long  live.  By  a  bond  and  warrant 
of  attorney  of  the  same  date  with,  and  reciting  the 


indenture,  and  reciting  that  the  aannity  sherii  ha 
stiU  farther  secured  by  the  bond  and  warrsDiof  sttt^ 
ney,  R  W  and  O  W  became  bound  tooertaiB  traiba 
by  the  Globe  Company,  in  a  penal  sum  of  6,0QW. 
conditioned  for  payment  of  the  annuity : — HeU,dM[ 
the  collateral  security  by  the  bonds  was  valid,  •!• 
though  the  charge  on  the  benefice  was  vsid  nsds  • 
the  statutes.  Wynne  v.  Robimmm^  4  Bligb,  H.s.9, 
a.o.  t  Dow.  &  C.  A.C.f7. 

The  minister  of  a  dissenting  chspel  has  not  in  ikst 
character  any  legal  estate  in  the  buildings;  nd  Is 
is  removable  from  them  at  tho  instance  of  the  txaskts 
in  whom  the  legal  estate  is  vested.  After  a  danad 
of  possession  by  them,  and  a  refnsalto  delivsr  a^  ht 
becomes  a  trespasser.  Dos  d.  Jmm  r^Jmm,  8  La* 
J.  K.B.  310,  s.  c.  10  B.  &  a  718. 

A  clergyman  may  be  deprived  for  fiomicsdoaviih- 
out  previous  monition  or  anapamsien.  BealsBCf  sf 
deprivation  affirmed  with  coats.  Frm  v.  Bmrpf/m, 
t  Hsg.  669, 

Upon  the  proof  against  a  clergyaaan  of  rspesttd 
and  habitoal  aou  of  inconiinency,  coupM  mith  acf> 
lect  of  duty,  and  other  conduct  affording  jestaatdri 
and  offence  to  his  parishioners,  the  Court  is  besad  to 
proceed  to  deprivation.  BurgvuM  ▼.  Fne,  t  Hig. 
456. 

Note. — It  wss  objected  thst  the  Deaa  of  ^ 
Arches  could  not  deprive  without  a  bitbop ;  bat  it 
was  overruled  by  the  whole  Court ;  thst  ths  csms 
did  not  afilBCt  the  archbishop  ;  beaides,  tbat  it  vM 
the  constant  practice  for  ihe  Dean  of  Ardiests  de- 
prive.    Appendix,  1  Hag.  4. 

The  Court  of  Chancery  will  not  inleiliBR  to  pic- 
vent  the  removal  of  the  minister  of  a-  dinesiiBg 
chapel  vested  in  trustees,  when  the  deed  iisikatM 
to  the  mode  of  electing  the  minisler  and  his  eon- 
tinuance  in  ofiice,  and  containa  no  provisioB  ftrfcii 
support,  but  be  is  dependent  for  it  oa  the  vahntny 
contn'butiona  of  his  fiock.  Psrter  v.  Ckrke,  t  9b* 
5t0. 


CLERK  OF  THE  PEACE. 

The  appointment  to  the  office  of  clerk  of  the . 
ia  in  the  eustoe  rotufamm  of  each  county,  and  Kiag*! 
county  in  Ireland  is  not  sn  ezoeptioB — Bayley,  /■ 
diueHtieHte.  Harding  v.  PolUek^  6  Bing.  t5,  i.c.S 
Bligh,  N.8. 161,  8.  a  1  Dow.  ft  C.  453. 

Balances  in  the  handa  of  clerks  of  tbepesee,oB 
account  of  lunatic  asylum  licences,  to  be  piid  sftr 
to  the  treasurers  of  county,  and  appn»priated  to  ihs 
county  rates,  1^  Geo.  4.  c.  1,  8  Law  J.  StaiatM,  1* 


CLOTH. 

SembU — ^Tbat  thers  is  not  any  cnston  in  tkecklk 
trade  by  which  a  tailor,  who  receives  clotb  from  t 
clothier  which  he  does  not  approve,  is  bound  to  pif 
for  it,  if,  when  sent  back,  it  does  not  reach  the  wUff. 
unless  he  shews  that  he  baa  delivered  it  to  the  adH^ 
order  in  writing.  Davim  v.  Haitan,  5  C.  &  P*  ^' 
[Tindal] 


COALS. 

Alteration  of  duties  on.  1  &  S  Will  4^  c  16, 9Uw 
J*.  Statutes,  15. 


COAL8— COMMON. 
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Coals  aoQt  from  Newcutle  to  London  pay  ft  port- 
doty  according  to  tKt  Nen'castle  chaldron.  Linskill 
y.  lUad,  Pea.  A.C  68. 

-  A  person  generally  employed  on  commiseion  to 
buy  ooals  for  a  retail  coal-mercfaant|  but  who  aome- 
tunes,  before  the  receipt  of  aucb  orders,  booghtooale, 
and  then  let  hia  employer  have  what  be  pleased  of 
tbem,  naying  him  at  the  same  rata  as  when  he  had 
Ofderad  them  beforehand,  ia  not  to  be  considered, 
even  with  reapeet  to  the  latter  coals,  aa  the  reodor 
of  then,  so  as  to  be  liable  to  the  coal-meter  for  an 
isspection  fee  under  47  Geo.  5.  6, 66.  s.  95.  Bigg 
▼.  iitgarey,  S  M.  &  M.  S5.  [Tenterden] 

The  Coal  Act,  47  Geo.  3.  a  68.  a.  116,  enacU, 
"  That  if  a  pnrehaser  be  dissatisfied  with  the  mea- 
sure of  his  coala,  he  shall  send  a  notice  to  the  ofllce  of 
the  priaeipal  laod  ooal-meteca,"  whereupon  a  meter, 
within  the  spaee  of  two  hours  next  after  aoch  notice 
left  St  the  office,  shall "  attend  from  the  office  at  the 
hoose  of  the  pnrehaser^'  to  re-meaaure  the  coala; 
and  section  If  0  impoaca  a  penalty  upon  the  principal 
aaeter,  if  he  shall  '*  neglect  or  refuse  within  the 
ffpace  of  two  houra  after  the  receipt  of  the  notice,  to 
aend  a  meter  to  the  boose  of  the  purchaaer"  :>-Held, 
that  those  two  sections  must  be  read  together,  and 
^t  it  ia  sufficient  to  satiafy  the  words  of  the  1 17th 
section,  if  the  meter  leave  toe  office  within  two  boors 
ailer  the  receipt  of  the  notice»  and  proceed  with  due 
diligence  to  the  hoose  of  the  purchaser,  altboogh  he 
do  nor  arrive  there  within  that  time.  Loader  v. 
TAmsm,  3  Y.  &  J.  d«5. 

By  the  act  47  Geo.  d.  c. 68.  a.  1  IS,  certain  regu- 
lations are  msde  to  prevent  frauds  in  the  coal  trade. 
Am<mg  them  it  is  directed,  that  upon  a  sale  of  coab 
by  wharf  measure  there  shall  be  two  tickets;  one  a 
vendor'a  ticket,  the  other  a  meter'a  ticket  The 
vendoi'a  ticket  is  to  be  signed  by  the  meter,  and  is 
to  ezpreaa  the  qoali^  of  coal  sent ;  and  the  meter  ia 
not  to  sign  it  until  he  be  satisfied  that  the  ooal  ac- 
tmAly  sent  corre^>oads  in  quality  with  that  which  is 
axprassed  in  the  ticket.  In  an  action  for  coals  sold 
apd  delirered,  in  which  it  appeared  tliat  tlie  vendor'a 
ticket  had  not  been  signed  by  the  meter, — Held,  that 
the  plaintiff  was  not  entitled  io  recover ;  altboogh 
the  defendant  had  paid  the  amoontof  the  debt  after 
the  oommsncement  of  the  action ;  and  the  action 
itself  was  continued  merely  to  recover  the  coats. 
Li'tt(ev.  Fdo/«,7LawJ.K.B.158,s.c.9  6.&C.l9f. 
Where  the  vendor  of  coals  himself  inserta  in  the 
jrendor's  ticket  the  description  of  them,  it  is  not  ne* 
oeasa^,  in  an  action  for  penalties  under  the  47 
Gea  S.  c.  68.  to  produce  theship-meter*s  certificate, 
laquired  by  the  55th  section  of  that  statute.  Ksnw, 
qni  tarn,  v.  Storey,  4  C.  &  P.  17.  [Tenterden] 

The  atatnte  47  Geo.  3.  aess.  f .  c  68.  s.  S9.  pro- 
vides, that  all  contracts  for  the  aale  of  coals  at  the 
London  coal-market  shall  be  signed  bv  the  buyer 
vmI  the  factor ;  that  the  factor  shall  deliver  a  copy 
of  die  contract  to  the  clerk  of  the  market ;  and  that 
the  derk  shall  enter  it  in  a  book.  The  5fnd  aection 
>Bftkea.sttch  entries  "  evidence  in  all  cases,  suits,  and 
Mtiona  tOQohing'  anything  done  in  puiaoanoe  of  this 
*et:**-.Hdd,  that  the  production  of  auoh  an  entry 
of  a  contrast,  porporting  to  be  signed  by  the  buyer 
*ad  faetor,  ia  not  evidence  of  the  sale,  in  sn  action 
brought  for  the  price  of  the  coals,  unless  the  buyer 
"^  proved  oliund*  to  have  signed  the  contract  Brown 
▼•  Coptl  end  auotlior,  1  M.  &  M.  374.  [Tenterden] 

''  Digest,  18?8— 1831. 


COGNOVIT. 
[See  Partners  and  Jddoment.] 


COIN. 


Salary  of  the  maater  and  worker  of  his  Majesty's 
Mint  n^uced  to  2,000/.  per  annum,  1  &  f  Will.  4. 
c.  10,  9  Law  J.  Statutes,  10. 


COLONY, 


[See  Churchwardens  and  Overseers.] 

[Trade  of  Britiah  poasesaions  abroad,  aa  to  duties, 
&c.  regulated  by  1  Will.  4.  c.  f  4,  9  Law  J.  Stat  f  3.] 

Semblo — That  the  governor  of  a  Britiah  colony  has 
the  ecclesiastical  power  of  an  ordinaiy,  without  that 
authority  being  expressly  named  in  hia  commission. 
Barham  v.  LumUy,  3  C.  &  P.  489. 


COMMISSIONERS. 
[See  Bankrupt,  Inclosure,  Highway.] 

Where  a  number  of  persons  have  powers  given  to 
meet  and  do  certain  acts,  which  are  of  a  public  nature, 
the  general  rule  is,  that  a  majority  of  those  who  are 
appointed  must  meet ;  and  that,  of  thoee  who  do 
meet,  the  majority  then  present  may  exdrcise  the 
powers.  Tko  King  v.  WAit^ior  and  oifiAert,  7  Law  J. 
K.B.  SSi,  s.  c.  9  B.  &  C.  648. 


COMMON. 


The  statute  5f  Geo.  3.  c.  71,  for  the  beUer  culti* 
vation  of  navy  timber  in  the  forest  of  Wodimer,  in 
the  county  of  Southampton,  which  (section  8)  enacts, 
"  For  the  regulating  and  securing  to  the  several  per- 
sons now  having  right  of  common  of  psature  in  and 
over  the  said  forest,  the  power  of  cutting  peat  and 
turves  within  such  partbof  thesaid  forest  as  shall  not 
be  inolosed  by  virtue  of  this  act,  that  after  the  in- 
doaure  ahall  be  made  and  completed,  itahall  be  law- 
ful for  all  persona  having  right  of  ccmmen  in  the  Baid 
forest,  to  cut  and  take  peat  and  turvea  in  any  part  of 
the  said  forest  not  inclosed  under  this  act,  without 
payment  of  any  fee  or  sum  of  money  to  any  keeper 
or  other  person  having  the  care  or  soperintendenoe 
of  the  said  foreat  for  taking  the  aame,"  merely  re- 
gulatea  the  previoua  existing  rights,  but  confers  no 
new  right,  and  authoiiaes  those  only  who  before  had 
the  right  of  estovea  and  common  of  pasture,  to  out 
without  payment  of  fees,  for  the  necessity  of  the 
dwelling-house,  in  respect  of  which  the  original  right 
existed. 

In  pleading  a  right  of  common  Inr  praaoripdon,  the 
defendant  most  shew  a  seisin  in  fee  of  the  land,  in 
reapeet  of  iN^ich  he  claims,  and'prascribe  in  the  quo 
estate  for  the  right. 

Where  a  defendant  justified  under  right  of  common 
of  pasture,  by  shewing  a  demise  from  a  freeholder 
for  life  of  the  land  Sn  reapeet  of  which  he  daimed. 

L 
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COMPANY. 


•od  ftTanvd  tluil  li«»  tba  dafcadaat,  aad  til  those 
wboM  Mtato  lie  tben  had,  and  bia  landlord,  from 
time,  he.,  bad  eommoo  of  paature  in  leepeet  of  the 
demiied  pramiaee: — Held,  upon  demnrrer,  that  the 
plea  was  oad.  Aiionuy  Gmurml  v.  GaumtUU,  3  Y, 
&J.93. 

To  treepeaa  on  the  caae,  hr  a  fireeholder  haTing 
right  of  oommon  againat  a  defendant  for  an  encroach- 
ment, a  plea  of  leaTO  and  licence  was  held  lo  he  aop- 
ported,  by  evidenoe  that  the  plaintiiF  had  pennitted 
a  foimer  encroechment  by  the  defendant,  the  platn« 
tiff  being  then  under  an,  and  had  aioce,  when  at  foil 
age,  coonteoaneed  a  nirtber  encroachment  by  ez- 
preesiog  bia  aaaent,  and  reqoiring  an  increase  of  the 
rent  or  annual  acknowled^ent  paid  by  the  defen- 
dant. 

Qiicrs — What  acta  amount  to  a  revocation  of  leare 
and  licence,  and  what  oonchtde  the  party  giving  the 
licence.     Harvey  y.  lUynolds,  it  Price,  7t4. 


COMPANY. 
[See  Partners.] 

(A)  Rights,  Powers,  and  Duties. 

(B)  Liabilities   op   Shareholders   and 

OTHER  Persons. 

(C)  Suits  and  Actions. 


(A)  Rights,  Powers,  and  Duties. 

The  39  ft  40  Geo.  3.  o.  t8.  does  not  extend  to  pre- 
vent persons,  exceeding  aix  in  namber,  paying  their 
own  debts  by  their  own  bills.  Harvey  r.  Kay,  7  Law 
J.  K.B.  167,  8.  c.  9  B.  &  C.  556. 

Where  a  company  was  formed  for  the  purpose  of 
taking  and  working  mines, — Held,  that  the  partner- 
ship tbns  formed  was  not  sach  as  to  confer  upon  the 
directora  or  other  managers  of  the  company  a  power 
(withont  express  aathority,)  to  draw  and  accept  bills 
in  the  name  of  the  oompeny,  aa  a  power  ioddental 
and  necesaary  to  the  eanying  on  of  the  bosiness  of 
the  company.  Dtolcinion  ▼.  Valpy,  8  Law  J.  K.B. 
5l,s.c.  lOB.&C.  Its,  s.e.5M.&R.H6. 

An  act  of  parliament,  oreatiag  a  joint-stock  railway 
company,  gave  power  from  time  to  time  to  make  calls, 
not  to  eacceed  10/.  per  share ;  so  that  no  oall  he  made 
bat  at  the  distance  of  two  months  from  each  other, 
and  twenty-eight  days'  notice  of  all  snoh  oallssboeld 
he  given  by  advertisement :— -Held,  that  this  did  not 
justify  a  general  sweeping  call  of  10/.  on  the  «8tb  of 
October,  102.  on  the  S8th  of  December,  10/.  on  the 
28th  of  February,  10/.  on  the  fSth  of  April,  and 
4L  on  the  tSth  of  Jooe.  The  Stratford  and  Mere- 
fen  Raihoay  v.  Stration,  9  Law  J.  K.B.  968,  8.c.  1 
B.  &  Ad.  518. 

Where  a  company  is  incorporated  for  certain  pur- 
poses, and  the  nujority  of  proprietors  petition  Par-* 
liament  for  an  alteration  of  thoae  purposee,  the  Court 
will  not,  at  the  instance  of  another  proprietor,  reatrsin 
them  from  so  petitioning—but  it  will  not  allow  an 
application,  by  the  proprietors,  of  the  funds  or  pro- 
perty of  the  company,  to  any  purposes  not  sanctioned 
%the  aotbority  of  Parliament.  Ware  v.  the  Grand 
nrtion  Waterwarke  Company,  9  Law  J.  K.B.  169. 


(B)  Lf ABiums  or  SaAREHOLDEts  ASB  onn 

Persons. 

[Teegve  ▼.  Hubbard,  f  Bf.&  R.  369,  Dig.  lav  J. 
145.3 

A  Basra  shanholder  in  an  indmate  joiatslodai- 
pany,  who  docs  not  intatfere  with  Ae  mampmat 
of  dieeoBapony,  andhnanotaifned  aajrdMdflrii 
•mjwmjbaidkiemlfautaeapartaarmiheemme, 
isBot  ItaUetoheaMd  for  dehte  coatmetsd  kf  de 
Qsmpany.  Fet  v.  Cliftmtt  9  Law  J.  CP.  157,  ll 
6  Bing.  776.  s.c  4  M.  fc  P.  676. 

The  members  of  n  building  society  bsld  feUife 
work  done  in  poCTuance  of  a  insohitionatehiA  ihy 
were  present,  and  in  which  diey  osneBiRd,ihk^l 
they  bad  no  oommnnication  widi  the  pUatifi,  ite 
did  die  work,  and  althongfa  they  might  be  mrnmd 
to  have  an  intersstiatbeland  upon  wUdi  the  Imbh 
werabnUt  BraiihwaiU  r.  Sek^ld,7 Ltv  J. 13, 
S74,n.c.9B.&C.401. 

Where  partieo  have  beoB  held  out  todis  w«U,ai 
have  acted  as  diinctors  of  a  joint-stock  ceaipmj,  ■& 
have  not  done  anjrthing  to  divest  thoaHlTti  of  ikt 
ohametsr  of  diractDia,  they  are  liable  for  coitndi 
entered  into  on  the  part  of  the  oompnj;  tUn^ 
the  contraeta  be  entered  into  afbr  tbsy  bsftOM 
to  attend  the  meetiaga  of  the  direetois.  OisiUif 
V.  Mutkatt^Same  v.  Loiisaife,  9  Law  J.  CP.  S5,  fcfr 
6  Bing.  109,  s.  c  4  M.&  P. 750. 

A  prospectos  fer  the  formation  ef  a  joiit  iod 
eompany  upon  certain  terms,  was  aiped  hjibeit' 
fendant.  The  terms  were  never  fstflled.  Thek- 
fSnidant  eeaaed  to  take  any  part  in  the  cobcob.  9^ 
seqnently,  the  plaintiff  was  ahewn  the  fiiMpicni 
signed  by  the  defendant,  and  snppheil  gem  fa 
the  use  of  the  company  :-«HeId.  that  iha  Ms- 
dant  bad  not  made  himself  liable  as  a  pntiwiBtte 
company.  Baume  r.  Freetk,  7  Lsw  J.  K.B.tfl, 
S.C.9B.&C.6SS,  8.c.4M.&R.51t. 

The  defendanta  had  heenahareholdsi8iBij«i| 
stock  mining  company,  bat  had  parted  eiih  wb 
shares.  Ther  had  attended  meetiDgs  of  the  em- 
pany,  hut  had  not  signed  the  deed  of  tiBatbyJwB 
the  affsira  of  the  company  were  to  be  <^6^*^^ 
Held,  that  they  were  liable  fer  goods  fiiiaafaed  to  w 
company.  EUi$  t.  Sehmmek  and  Themet,  7  Uiei- 
CP.  «31,8.c.5Bing.5tl,  s,c.SM.&P.«».8» 
vide,  contra,  Fos  v.  Clifteu,  supra. 

A  member  of  a  committee  of  aunageMt  tiiiif 
an  aedye  part  in  the  ooBceras  of  •.<*"f''**'^?J[ 
tntion,  supported  by  volontaiy  oaBtribatioBi,ieww 
for  goods  fumiahed  by  a  tradenaa  for  thewew"; 
inetitation,  although  it  appear  diat  each  liw*"" 
did  not  furnish  them  on  any  contrsct  with  the  eisi| 
mittee,*but  having  at  fiiat  furnished  goods  «|^ 
eredit  of  an  individual,  who,  nrevioasl/  le  the  "r- 
mntion  of  a  committee,  bad  the  sole  BnsagOfBt. 
oontinued  to  send  them  in  afterwardi  on  ^'''^.^ 
aa  before,  by  the  servants  of  the  institaliea,  vOm 
any  inquiry  aa  to  who  was  liable  to  pi?  hiei.  o» 
eitsr  V.  Hunter,  5  C.  &  P.  6«.  [TindsiJ 

A  proprietor  who  baa  attsnded  the  iD0*t'^V| 
which  a  caU  was  made,  joined  in  dta^S.^*^ 
the  two  first  parts  of  it,  is  Bot  precluded,  ia  tti** 
ageiost  him  for  the  lenainder,  ftoai  ^*^^\j 
the  calls  were  improperly  Dsde.  ThtStnM'^ 
Mmvton  Railway  r.  Stmtten,  9  Law  J.  K.B.  w,  ••«■ 
2  B.&  Ad.  51 8. 
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Wbne  •  compaaj  wm  foimed  with  a  naminal 
capitml,  ind  a  penoD  applied  for  ahares,  paid  instal* 
menu  on  the  amoant  of  them,  attended  a  meetiogpof 
the  eompanj,  and  made  another  payment  on  his 
tharee»  signed  a  deed,  the  contenta  of  which  did  not 
appear,  bat  took  no  further  part  in  the  prooeadingv 
01  tbe  company,  the  capital  of  which  was  never  oom« 
pleted: — Held,  that  these  circumstances  were  not 
floilieient  to  infer  an  antbority  by  that  peiaon  to  the 
dirretofs,  or  other  members  of  the  company,  to  draw 
or  accept  bills  of  exchange  in  the  name  of  the  eon* 
pany.  Cor  debta  incurred  by  them,  although  the  reso* 
rations  for  the  drawing  and  acoeptiDg  certain  billa, 
(one  of  them  being  that  upon  which  the  person  was 
•aed,)  were  entered  in  the  books  of  the  company,  to 
which  that  person  might  have  had  access.  Dickinson 
▼.  Valpy,  8  Law  J.  KB.  51,  s.  o.  10  B.  6c  C.  138, 
t.c.  5M.&  R.  126. 

By  a  resolution  of  the  directors  of  a  mining  com- 
pany, four  directors  were  necessary  for  the  doing  of 
any  act.  Three  of  the  directors  were  called  trustees, 
and  those  three  gave  a  power  of  attorney,  to  the  agent 
of  the  company  to  draw  bills  i — Held,  that  the  other 
directors  were  not  liable  on  those  bills,  as  the  power 
of  attorney  was  not  executed  by  four  directors. 

An  sgent  for  an  association  who  draws  bills  in  his 
oim  name,  for  the  purposes  of  the  company,  does 
not  bind  the  partners  as  drawers,  though  authorised 
to  draw  bills.  Dvearry  v.  Gill,  1  M.  &  M.  450, 
s.e.4C.&P.lSl.  [Tenterden] 

(C)  Suits  and  Actions. 
[HitchUit  ▼.  Congr€V9, 4  Ruas.  56«,  Dig.  Law  J.  145.] 

The  hoUers  of  shares  in  a  joint  stock  company, 
poiehafled  immediately  from  the  company,  are  enti- 
tled to  relief  in  equity,  against  the  naodolent  con- 
doet  of  the  directors. 

Some  of  the  shareholders  in  a  joint  stock  company 
may  file  a  bill  to  have  their  deposits  repaid,  without 
making  all  the  other  shareholders  parties,  if  they 
^9  ignorant  of  their  names.  Blain  v.  ifgar,  t  Sim. 
f89. 

But  alt  the  members,  however  nomeroos,  must  be 
parties  to  a  suit  for  the  dissolution  of  partnership. 
Lone  ▼.  Yongi,  f  Sim.  369. 

If  a  railway  company  are  empowered  to  do  certain 


acts,  making  compensation,  estimated  in  a  certain 
■aaner,  to  the  persons  whose  property  may  sustain 
damage  or  injury  from  their  operatioDS»  and  they 
proceed,  hi  purwanoe  of  their  powers,  to  erect  an 
arch  over  a  mill-race  of  svch  dimensions  as  will  be 
flBjaiiMM  to  the  mill— -The  Court  will  interfere  by 
iajunocion  to  reatrais  them  from  so  doing.  Cootss  v. 
ikt  CtsrsNCf  ReiJisay  Company,  8  Law  J.  Chano.  7t, 
.••«»]  Rasa.&M.181. 

An  act  of  pailiaroent  enabling  a  joint  stock  com* 
paay  to  ioe  and  be  sued  in  the  name  of  their  cbair- 
a«B,  does  not  enable  them  to  sue  a  shareholder  in 
that  manner.  M'Mnhon  v.  Ufton,  7  Law  J.  Chano. 
lSJ^,«.G,tSinu479. 

The  statute,  eatabliabing  a  particnlar  company, 
provided  that  *'  The  whole  or  the  said  som  of 
100,000i.  shall  be  subscribed  before  any  of  the 

riv«M  and  provisions  given  by  the  act  shall  be  pat 
foiee."  The  eompany  made  a  call  on  the  sharsa 
beforo  the  snbaoriptiona  were  complete,  and  com- 
menced an  aelion  for  the  oall  after  they  were  so  :-* 


Held,  that  such  action  was  not  maintainable ;  the 
completion  of  the  subscription  list  being  necessary 
to  enable  the  company  to  make  the  oall,  aa  well  as  to 
bring  the  action.  The  Norwich  and  jJnotuoft  Navi- 
gation Company  v.  TheobaUi,  9  M.  6c  M.  151,  [Ten* 
terden] 

In  debt  on  bond,  the  defendant  pleaded  that  the 
bond  was  void,  it  being  conditioned  for  the  payment 
of  a  certain  sum  to  the  plaintiff,  on  his  forming  a 
company  which  would  be  iUegal  at  common  law,  and 
on  his  transferring  to  such  company,  when  formed, 
his  interest  in  certain  letters  patent,  in  which  it  was 
expressly  provided  that  they  should  not  be  assigned 
to,  or  for  the  use  of,  any  number  of  persons  exceed* 
ing  Jivo: — Held,  on  general  demurrer,  that  the  plea 
was  good,  and  an  answer  to  the  action.  Duvergitr 
V.  Ftllowci,  7  Law  J.  C.P.  15,  s.  c.  5  Biog.  t48,  s. o, 
2  M.  &  P.  584.      . 

If  a  deed  be  produced,  purporting  to  bind  a  trad- 
fng  company,  proof  that  the  person  executing  it  waa 
their  general  law  agent,  is  primd  faci$^  sufficient, 
without  shewing  that  he  was  authorised  to  execute 
the  particular  deed.  Maclood  v.  East  London  Water'^ 
works  Company,  t  M.  &  M.  149.  [Tenterden] 

An  act  of  parliament,  6  Geo»4.  c.  SO,  to  enable  % 
company  to  form  a  railway,  prescribed  the  form  of 
action  against  the  proprietors  for  calls,  and  enacted, 
that  it  should  only  be  necessary  to  prove  that  the 
defendant  was  a  proprietor,  and  that  the  calls  had 
been  made  in  pursuance  of  the  act;  it  also  recited 
that  a  som  of  money  had  been  subscribed  bv  the 
proprietors,  under  a  contraot  binding  their  heirs; 
whereas,  in  fact,  that  simi  had  not  been  subscribed, 
and  no  contract  under  seal  had  been  executed  by  the 
proprietors  s— Held,  diat  a  defendant  who,  with  a 
anowledge  of  the  mis-redtal,  had  paid  provious  calls, 
and  actsd  as  a  proprietor,  was  estopped  from  ques- 
tioning the  validity  of  the  act,  upon  the  ground  of 
the  mis-recital ;  and  that  itwaa  not  incumbent  upon 
the  plaintiffs  to  shew  that  the  defendant  had  exe- 
cuted a  contract  under  seal,  in  order  to  prove  that  he 
was  a  proprietor  within  the  meaning  of  the  act* 
Cromford  aailway  Company  v.  Lacey,  3  Y.  &  J.  80. 

When  a  plaintiff  sued  the  members  of  a  joint 
stock  company  for  gooda  sold  and  delivered,  and  tho 
defence  was,  that  he  was  himself  a  member  of  the 
company : — Held,  that  his  own  letters,  in  which  ho 
apoka  of  himself  aa  a  member,  wero  evidence  to 
anew,  that  he  was  a  member,  although  it  was  pro- 
vided by  the  partnership  deed,  that  none  should  bo 
members  who  did  not  execute  the  deed,  and  it  did 
not  appear  that  the  plaintiff  had  executed  it. — Held^ 
also,  that  those  letters  were  evidence  of  his  being  a 
member  at  the  time  at  which  they  were  written,  al- 
though his  sharea  had  been  entered  in  the  books  of 
the  company  aa  transferred  to  another  person ;  the 
provisions  of  the  deed  requiring  the  execution  of  a 
formal  transfer,  which  it  did  not  appesr  had  ever 
been  executed.  Harvey  v.  Kay,  7  Law  J.  K.B.  167, 
S.C.9B.&C.556. 

When  an  act  of  parliament,  creating  a  poblie 
company,  declarod  that  thev  might  be  aued  in  the 
name  of  their  secretary,  and  that,  judgment  being 
obtained  against  him,  any  member  of  the  eompany 
ahould  be  liable  to  execution :— Held,  that  under 
each  a  judgment  the  plaintiff  was  not  authorised  to 
sue  out  an  execution  against  a  person  whom  he  con- 
tended to  be  (and  who  in  fact  might  be)  a  member 
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COMPENSATION^CONSTABLE. 


of  tlie  eomptny,  witbout  fint  appljing  to  the  Coort 
for  leare  to  enter  tbe  special  ftcte  on  the  roll,  in 
order  to  pve  the  defendaot  an  opportunity  of  tra- 
reraiog,  or  demoxring  to  them.  BarttM  ▼.  Pentimnd, 
9  Law  J.  K.B.  109,  a.  c.  1  B.&  Ad. 704. 


COMPENSATION. 

A  local  act  (for  re-eatablishing  the  Hangerford 
Market,)  empowered  an  incorporated  company  to 
nurchaae  honaet,  &e.,  and  prorided  that  aU  tenant! 
for  yean,  from  year  to  year,  or  at  will,  who,  by 
reaaoo  of  the  paning  of  tbe  act,  should  sustain  any 
Joss,  damage,  or  injury,  in  respect  of  any  interest 
whatsoerer,  for  good-mil^  improyements,  tenant's 
fixtures,  or  otherwise,  which  they  then  enjoyed, 
should  receive  compensation  from  the  company.  Tbe 
C4>mpBny  purchased  certain  premises  from  the  owner, 
whicli  were  occupied  many  years  by  a  yearly  tenant ; 
and  then  gave  that  tenant  notice  to  quit  in  fix  months, 
ending  with  tbe  yesr :— Held,  tbst  tbe  tenant  was 
•till  entitled  to  compensation  for  the  good-will  of  tbe 
premises  ;  as,  altboogb  the  tenancy  might  have  been 
determined  at  a  short  notice,  as  between  her  and  her 
landlord,  tbe  good- will  was  a  valuable  interest,  of 
which  it  was  not  likely  she  would  have  been  dispos- 
sessed had  it  not  been  for  the  pasting  of  tbe  act  Th§ 
King  ?.  the  Bungerford  Market  Company,  9  Law  J. 
K.B.  355,  a.  c.  f  B.&  Ad.  t04. 


COMPOUNDING  AND  COMPROMISE. 
[Harvey  ▼,  Cooke,  4  Ruas.  34,  Dig.  Law  J.  146.] 

If,  in  an  indictment  for  compoonding  felony,  it  be 
averred  that  the  defendant  did  desist,  and  frmn  that 
time  hitherto  hath  desisted  from  all  further  prosecu- 
tion ;  and  it  appears  that  after  tbe  alleged  compound- 
ing he  prosecuted  the  offender  to  conviction,  tbe 
Judge  will  direct  an  acquittal.  The  King  ▼.  Stone, 
4  C.&  P.S79.  [Bosanquet] 

A  deed  of  compromise  with  respect  to  doubtful 
rights  will  not  be  set  aside,  because  tbe  bargain  was 
such  ss  would  have  seemed  disadvantageous  to  one 
of  tbe  parties,  if  she  had  been  certain  as  to  tbe  full 
extent  of  her  legal  right. 

Costs  will  be  given  against  a  party,  who  endea- 
vours unsuccessfully  to  impeach  a  compromise,  after 
a  contingency  has  happened,  which  renders  the  com- 
promise less  for  hia  benefit.  Naylor  v.  Wyneh,  7 
Law  J.  Chano.  6. 

An  ofier  of  a  specific  sum  by  way  of  compromise 
is  admissible  in  evidence,  unless  accompanied  with 
a  caution  that  the  offer  is  confidential.  Wallace  v. 
SmaU,l  M.&  M.446.  [Tenterden] 

A  landlord  was  sued  for  repairs  done  upon  his 
estate ;  tbe  plaintiff  failed  in  endeavouring  to  prove 
that  the  defendant  had  given  ordera  for  the  repairs. 
He  then  offered  evidence  of  an  agreement  made  after 
tbe  action  was  brought,  between  the  plaintiff,  tbe 
defendant,  and  tbe  landlord's  tenant,  by  which  the 
tenant  was  to  pay  to  the  plaintiff  1002.  out  of  the 
rent  which  he  would  have  to  pay  tbe  defendant ;  and 
that  the  defendant  should  pay  two-thirds  of  the 
plaintiff's  oosU.  Tbe  tenant  paid  the  plaintiff  the 
100/. :  but  tbe  defendant  did  not  pay  the  two- thirds 
of  the  costs.    The  plaintiff  then  carried  down  the 


reoord  for  trial,  and  now  eoBttadedtbthewsieBti- 
tled  upon  this  evidence  to  a  verdict,  with  BoaiMl 
damagea. 

Hdd,  by  Mr.  Jostiee  Uttledale  and  Mr.  iwHat 
Holroyd,  that  even  if  the  evidence  were  aihsisBlili 
in  an  action  upon  the  agreeoMnt,  it  vai  not  enkace 
IB  the  present  action  to  charge  ths  dtfendast  witb  » 
nominal  verdict 

Held,  by  Mr.  Justice  Bayley,thatitwassfitei 
to  go  to  tbe  jufy  in  this  aciioa,  upon  ths  qsMM 
whether  tbe  defendant  had  admitted  t  gsDoal  b> 
bility .  Lifime  v.  Hm^wm,  7  Law  J.  K.B.  «4l,  a  6  f 
M.&R.481. 


CONCESSIT  SOLVERL 
[See  Wales.] 


CONSOLIDATION  OF  SUITS. 
[See  Tithes.] 


CONSPIRACY. 

;S^6fo— That  an  indictment  cbargisg  tbt  difta- 
dauts  with  conspiring  *'  to  cheat  sad  defissd  tb 
just  and  lawful  cr«iitors  of  W  F,"  (withost  ay 
further  statement  of  the  ronapifacy,  er  nj  f*^ 
act,)  is  bad  as  being  too  general.  7>f  ITts;  r.  Fivfci 
4C.&P.59t.  [Tenterden] 


CONSTABLE. 
[See  Malicious  Injury.] 

(A)  Power,  Dtrrv,  and  Lia&iuty. 

(B)  Actions  against. 

[Laws  relative  to  the -appointment  of  ^itciaicii* 
sUbles  amended  by  1  &  f  Will.  4.  c  41,  9Uv  J. 
Statutea,  80.] 


(A)  Power,  Doty,  and  Liabiutt. 


[Duties  of  high  constables  increased  bji 
of  hundred  or  district  under  9  Geo.  4.  c.  43,  mJ^ 
regulated  and  partially  dispensed  with  byibeff^ 
sessions,  10  Geo.  4.  c.  46, 7  Law  J.  SntatBi,9l*] 

A  constable  is  not  liable  to  an  action  of  Wf^ 
for  arrest  and  false  imprisonment  for  appfelMsdiafi 
pe'rson  charged  with  felonr,  if  he  have  reansikh' 
probable  cause  for  suspecting  that  a  /ekwy  Isi  ^ 
committed,  and  that  tbe  party  chaiged  is  tbe M* 
Daviei  Y.  RviteU,  7  Law  J.  M.C.  5t,  s.c  5  Kaf«S»i 
s.  c.  t  M.  &  P.  590. 

A  police  consUble  is  not  j  ostiied  under  the  tt^ 
10  Geo.  4.  c.  144.  s.  7.  in  la^ng  held  of,  pi^ 
along  tbe  highway,  and  ordonng  to  be  off,  spaMi 
found  by  him  converaing  in  a  crowd  widi  sioAs* 
merely  because  the  person  frith  whom  he  bawp*^ 
be  conversing,  is  known  to  be  a  repated  tbNi 
Stocken  v.  Carter,  4  C.  &  P.  477.  [Gseelee] 

A  went  to  a  house  at  night,  demanding  losMV* 
servant.  He  was  told  to  depart,  and  woold  bo(«  A 
constable  was  sent  for,  and  A  went  from  tfaa  bosiii 
to  the  garden.    When  the  oonstable  arrived,  Aif»i 
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*■  That  if  m  Kgbt  appeared  at  tfae  windows,  he  woald 
break  them ;  open  which  the  constable  took  him 
into  cQBtodj : — Held,  that  tlie  conatable  was  not  jiifl« 
tilled  in  so  doing.  Th$  King  v.  Bright,  4  C.  &  P. 
387.  [Parke] 

(B)  Actions  against. 

A  party  cannot  maintain  trover  against  a  con- 
ttabla  for  a  wrongful  taking  of  goode  under  a  joa- 
tioe's  warrant,  wiUiout  joining  the  joaticeas  a  defen- 
dant, if  pemial  and  copy  of  the  warrant  have  been 
giTen  under  the  itatate  24  Geo.  S.  c.  44.  a.  6.  Lyons 
▼.  Goidifig,  S  C.  &  P.  586.  [Park] 

A  refusal  by  a  oonatable,  on  demand,  to  re-delirer 
goods  taken  under  a  magiatrate's  warrant,  is  not 
sufficient  evidence  to  support  an  action  of  trover 
against  such  constable. 

Qamre — If  trover  be  an  action  within  S4  Geo.  2. 
e.  44.  a.  6.    Mien  v.  Guiding,  7  Law  J.  K.B.  2t«. 

The  defendant^a  constable)  seised,  under  a  war- 
rant of  distress  for  poor-ratea,  goods  that  were  already 
in  the  eastody  of  the  landlord  of  the  premiaea  under 
a  distresB  for  rent : — Held,  that  he  wss  not  within 
the  protection  of  the  6th  section  of  the  t4  Geo.  2. 
c  44,  and  oonseqoently,  that  a  demand  of  a  copy  of 
the  warrant  was  not  neceasary  to  enable  the  landlord 
to  maintain  treapass.  Kay  v.  Grwer,  9  Law  J.  C.P. 
112,  s.c.  7  Bing.  312,  s.c.  5  M.&  P.  140. 


CONTEMPT. 

[Laws  regarding  oonnmitments  by  courts  of  equity 
for  oontempt,  and  taking  bills  pro  confeuo,  altered 
and  amended  by  1  Will.  4.  c.S6,  8  Law  J.Stat  8a] 

Exhibiting  in  an  asaiae  town  inflammatoiy  publi- 
cations, respecting  a  crime  about  to  be  tried  at  the 
assises,  is  not  a  contempt  which  the  Jndge  of  assise 
can  interfere  to  stop  hy  committing  the  party  exhi- 
biting. Tlu  King  V.  Giiham,  2  M.  &  M.  165.  [Lit- 
tledale] 

The  Court  will  pronounce  an  Iriah  peer  in  con- 
tempt for  non-payment  of  costs,  and  direct  such 
contempt  to  be  signified,  leaving  the  Lord  Chancellor 
to  decide  whether  the  writ  d§  eontumae^  eajngndo 
should  issue.     WeUmeath  v.  WettmeaA,  2  Hag.  653. 

Whether  the  Court  will  make  an  as  parte  order, 
that  a  person  guilty  of  a  contempt  ahall  atand  abso- 
lutely committed,  upon  the  testimony  of  s  single 
witness — qunre* 

An  esc  jMrts  order  of  oommitment  for  a  contempt  is 

aot  irrsgnlar,  because  it  has  been  granted  absolutely 

•    in  the  first  instance,  although  the  person  guilty  of 

^e  contempt  is  not  a  party  in  a  cause.     £r  ports 

Clarht,  1  Rnsi.  &  M.  563. 

An  order  was  made  that  the  defendant  should  pay 
a  sum  of  money  by  a  certain  day,  or,  on  deAiolt, 
should  stand  committed.  The  plaintiff  having  been 
ansble  to  serve  that  order  in  time,  obtained,  as  of 
coBise,  a  aecond  order  to  enlarge  the  time  allowed 
for  the  payment,  and  make  service  of  it  on  the  de- 
fendant's clerk-in-court  good  aervice ;  the  aecond 
order  wss  irregular;  it  ought  to  have  been  made  on 
notice.    Ltake  v.  Nalder,  1  Russ.  &  M.  357. 

Three  defendsnts  wera  ordered  to  deliver  up  pos- 
*aision  of  estates  to  the  receiver,  within  a  certain 
time,  or  to  stand  committed  ;  but  no  writ  of  ezecu- 
tioa  of  the  order,  waa  served  on  them.    The  defen- 


davta  refused  to  obey  the  order,  the  serjeant-at-armv 
was  ordered  to  go  ag^nst  them.  On  the  defendants 
being  brought  up  in  cuatody,  it  appeared  that  one 
of  them  waa  an  infant,  and  he  and  another  of  them 
ezpr^ng  contrition,  wero  ordered  to  be  discharged 
on  payment  of  coats;  the  third,  persisting  in  his 
contempt,  wss  committed.  The  two  others  remsined 
in  custody,  being  unable  to  pay  their  costs.  A  mo- 
tion afterwards  made  by  the  defendants  to  discharge 
the  ordera  of  commitment,  for  irregularity^  was 
granted.    Grseti  v.  Gtmh,  2  Sim.  S94. 

Orders  made  ex  parte  to  discharge  a  defendant  in 
contempt  for  not  anawering,  on  certificate  of  answer 
filed  and  tender  of  costs. 

The  like  order  made  «x  parte  without  payment  of 
costs,  on  certificate  that  the  bill  had  been  amended 
since  the  contempt.  Gray  v.  Campbell — Smith  v. 
Campbell,  1  Russ.  &  M.  323. 

The  "  Suitors'  Fund"  not  to  be  charged  witli  the 
costs  of  contempt  in  sny  but  especial  cases  of  pri- 
soners who  are  ordered  to  be  dischsrged.  Nodder  v. 
Harris,  9  Lsw  J.  Chano.  19. 

A  party  in  the  custody  of  the  marshal  of  the 
Marshslaea  being  brought  rato  court,  may  be  charged 
with  a  writ  de  contumaee  capiendo*  fhe  King  v. 
Bailey,  9  B.  &  C.  67. 

A  party  who  is  in  contempt  for  disobedience  to  an 
order  in  a  cause,  is  not  thereby  precluded  from 
msking  a  motion  in  another  cause,  having  reference 
to  a  diatinot  subject,  though  between  precisely  the 
same  parties— Mm6f«.  Clark  v.  Dew,  1  Russ.  &  M. 
103. 


CONTRACT. 

(A)  Construction. 
•   (a)  In  general, 

(6)  Coiuiition  preoedenU 

(e)  Penalty  or  liquidated  damages, 

(B)  When  valid  or  illroal. 
iC)  Stamp. 

(D)  Performamcb. 

(£)  When  enforoeitor  relieved  against 

IN  Equity. 
(F)  Action  on. 

(a)  In  generoL 

(Jb)  Pleading  and  Evidemee. 


(A)  Construction. 
[See  Landlord  and  Tenant.] 

(a)  la  general. 

An  offer  made  by  one  party  to  an  intended  con- 
tract, allowing  a  given  time  to  the  other  to  accept 
or  refuse  it,  does  not  bind  the  person  who  ofiers, 
until  it  hss  been  accepted  ;  and  be  may  therefore 
withdraw  bis  offer  within  the  limited  time. 

And  temble,  that  if  the  acceptance  of  aoch  an 
offer,  and  the  withdrawing  of  it,  be  simultsneous, 
the  withdrawing  ahall  be  preferred;  and  neither 
party  will  be  ^und.  Head  v.  Diggon,  7  Law  J. 
K.B.  36,  s.  c  S  M.  &  R.  97. 

Contract  for  aale  of  "  about''  300  quarters  of  rye, 
"  more  or  less,"  shipped  on  board  the  Ann  Elisabeth : 
— Held,  that  the  words  "  about"  and  "  more  or  less," 
did  not  justify  the  seller  in  forcing  upon  the  buyer 
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45  qairton  abore  the  900,  wbioh  cmm  by  tbo  Avn 
EliMbetb. 

Semble,  tbtt  evidenee  of  marcwtiU  bmd  it  not 
idmistiblo  to  fix,  by  oMge*  the  extent  of  the  nMan-* 
ing  of  thoee  -vrorde.  Crou  r.  EgUn,  9  Lew  J.  K»B. 
145,  8. 0.  f  B.  &  Ad.  106. 

The  master  and  part  owner  of  a  ihip  delivered 
the  ship's  register  to  the  agents  of  the  ship,  with  a 
letter,  stating  that  he  deposited  it  with  them  as  a 
MOttrity  for  the  payment  of  all  demands  and  charges 
on  account  of  the  ship.  At  this  time  there  were 
debts  doe  to  the  agents,  and  also  to  other  persons. 
The  agents  received  the  register,  and  refused  to 
deliver  it  hack : — Held,  that  the  letter,  combined 
with  the  facts,  did  not  amonnt  to  an  agreement  be- 
tween the  owners  and  the  agents,  that  the  latter, 
in  consideration  of  the  delivery  of  the  register, 
would  pay  the  debts  due  to  other  persons  on  account 
of  the  ship,     fiotom  V.  Fox,  9  Law  J.  K.B.  101. 

The  plaintiff  was  engaged  by  the  directors  of  a 
mining  company,  in  the  capacity  of  snperintendant 
of  their  mines  in  South  America,  for  a  period  of 
three  years  from  the  dato  of  his  arrival  there.  The 
agreement  provided  "  that  the  directors  might  dis- 
solve it  at  any  time  on  giving  the  plaintiff  twelve 
numths'  notice  or  twelve  months'  salary,  and  de- 
fraying hii  expenses  to  England  ;  and  also  that,  if 
tiie  plaintiff  served  three  years,  he  should  in  like 
manner  be  entitled  to  a  reasonable  sum  for  the 
expenses  of  his  return,  and  that  of  hU  family,  to 
England."  The  plaintiff  arrived  in  South  Amerioa 
in  April  1826.  In  October  1827  he  received  notice 
to  hold  himself  from  that  moment  dismissed.  The 
plaintiff  thereupon  sued  the  directora  for  the  breach 
of  contract,  claiming  a  sum  of  181 5L,  including  700/. 
for  a  year's  salary  from  the  dato  of  the  dismissal, 
470{.  for  further  salary  to  the  expiration  of  the 
three  years  of  the  contract,  and  a  further  sum  of 
330i.  n>r  the  expenses  of  bringing  home  kufamiUi 
to  EntfUnd.  A  veidict  was  tuen  for  the  plaintiff, 
excluding  these  two  earns  of  470i.  and  920^,  with 
leave  to  move  to  increase  the  damaees  by  adding 
them,  if  the  Court  should  ^ink  fit:^Held,  that  the 
plaintiff  was  not  entitled  to  recover  tbesa.  Freneh 
▼.  Brooke,  8  Law  J.  C.P.  91,  s.  c.  6  Bing.  354,  s.  c. 
4M.&P.  11. 

On  a  contract  br  the  owner  of  a  ship  to  take  out 
a  boat,  not  exceeding  certain  dimensions,  there  is 
an  implication  that  the  boat  will  be  so  constructed 
as  not  to  impede  the  navigation  of  the  ship.  Haynn 
V.  Halliday,  9  Law  J.  C.P.  179,  s.  c.  7  Bing.  587, 
S.C.5B1&P.572. 

In  a  negotiation  for  the  advance  of  a  sum  of  mo- 
ney by  way  of  mortgage,  where  the  proposed  mort- 
gagor ondertakes,  in  writing,  to  pay  to  mortgagee 
all  *'  Mr  and  rsaaonable  expenses  in  ascertaining 
the  vahie  of  the  projperty ;"  if  the  negotiation  goen 
off  by  the  default  or  the  mortgagee,  ue  mortgagor 
is  not  boond  to  pay  such  expenses 

In  sudi  negotiation,  agreement  by  mortgagee  to 
advance  a  given  sum,  "  subject  to  the  approval  of 
the  title,  and  execution  of  such  mortgage  seonrities 
as  sbsll  be  reoommended  and  approved  by  his  con- 
veyancer," does  not  entitle  the  mortgagee  to  insist 
upon  the  appointment  of  a  receiver,  as  part  of  the 
"  securities,"  although  such  appointment  be  recom- 
mended by  the  conveyancer.  St*  Legor  v.  Hobton, 
9LawJ.  K.B.  184. 


(i)  Condition  jtroeodmL 

The  plaintiff,  a  surveyor,  was  retained  ky  ik 
defendant  to  negotiate  with  the  CoumtSMavi  of 
Woods  and  Forests  for  the  sale  to  thcoi  of  attim 
premises  of  the  defendant,   for  which  he  wta  to 
receive  a  commission  of  22.  per  cent*  "on  theain 
which  might  be  obtained,  either  by  private  treitj, 
arbitration,  or  trial  by  jury.**   The  vslne  of  the 
property  was  assessed  at  4,080i. ;  hut  theie  bog 
an  annuity  charged  upon  the  presusss,  wfaid  tke 
Commissioners  re<)uired  the  deftndtnt  is  bey  of, 
(of  which  snnoity  the  plsintiff  bad  had  ae  anee.) 
the  money  was  plaoed  in  the  heads  of  the  Ac- 
coantent  beneral,  to  await  the  adjastaesst  d  the 
diflerenoe : — Held,  that  the  plaintif  wse  act  an* 
tied  to  his  conamittiion  until  the  sam  ms  eeov* 
tsined,  and  received   by  the  defsadaat    fisK  r. 
Frke,  9  Law  J.  C.P.  78,  s.  c.  T  Bing.  237,  a.  e.  i 
M.  &  P.  2. 

A  and  B  were  litigant  parties  in  ssveial  etIioBi. 
C  was  the  attorney  of  B  ;  and,  at  a  meetiag  toe^ 
the  actions,  it  was  agreed  between  A  and  B,  ii  Ifci 
presence  of  C,  inttr  atia,  that  C  sboald  pn  Ui 
promimorr  note  at  two  months  as  a  ooHttenl  leea* 
rity  for  the  ^psyment,  by  B  to  A,  of  the  iob  <f 
4501.  And  it  wss  added,  that  all  the  eifiM  ebicb 
A  had  of  B's  should  be  detivared  op  toC,«B'i 
attorney.  C  signed  the  note  at  the  needsg,  nne- 
diately  after  the  signing  of  the  agreement  :—Hdi 
in  an  action  on  the  note  by  A  against  C,  tbit  the 
delivery  up  of  the  effects  was  not  a  ooaditiflB  pie* 
cedent  to  the  ri^t  of  A  to  daim  themeaey.  Irwf 
T.  King,  4  C.  &  P.  309.  [Tentoi^en] 

WImto  it  was  part  of  a  eondition  ptecedcat  toihe 
daim  of  a  nam  of  801.  in  sdditiea  te  tbe  fmchM 
money  for  a  new  boose,  that  the  pavement  is  b^ 
of  tbe  adjoining  bonaes  sboald  be  Isid  down  bf  ibi 
fist  April ;  it  wss  held,  that  the  delay  of  bar  ^ 
though  oocanioned  by  bad  weather,  which  pieieeW 
the  workmen  from  proceeding,  was  anffideattopB* 
vent  the  rsoovery  of  such  daim*  Msiyea  f  •  Ceritr, 
4C.&P.  295.  {Tiadd] 

(c)  Penalty  or  liquidated  iamagei* 

A  "  pendty"  and  *'  li«inidBiiad  dmnsgeT neMS" 
tradictOTy  words.  Tbe  Court  leans  ageiaet  oa- 
stning  words  to  mean  liquidated  daasages.  Affsv 
V.  Graves,  9  Law  J.  C.P.  19t,  s.c  7  Bmg.f^*-^ 
3M.6cP.768. 

By  an  agreement  oontsiiiing  variaos  stipeleiitsi 
of  differsnt  degrees  of  importence,  aosse  >*i>^*J 
matters  of  certain  and  some  of  nneertain  ■■'i^eiH 
amount,  it  was  pvevided,  that,  in  case  ^^^^Tf 
by  either  party  of  aiiy  stipnIattoB  diesda  eaUsw* 
bie  shonld  pay  to  tbe  other  lOOOi.,  whidi  isb^ 
deelsred  to  be  liquidated  and  aaeertaiMd  desiifB^ 
and  not  a  penalty  or  pend  sum,  or  in  the  i>c 
theieof.  In  an  action  for  the  breach  of  t  th** 
of  an  nnoertain  nature :— UeM,  that  the  sbb  tp*** 
npon  as  stipulated  damages,  was  a  pead  ssb<*^* 
KembUr,  Farron,  7  Law  J.  C.P.  f68,  &  c.  6Bis^ 
141,  s.  c.  3  M.  ft  P.  425. 

In  an  action  on  tbe  caae  lor  breaking  np  sX'"> 
the  defendant  gave  the  pluntiff  a  eognovit  lo*^ 
fees  judgment  for  200t,  with  a  defeaaanop  ^  "* 
execution  ahould  issue  if  tbe  defeodaat^  withist 
certain  time,  reinstated  the  rond. '  Tbe  road  «** 
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BOt  completed  within  the  time,  Bor  in  tbe  predte 
dMnner  sdpuUted.  The  plnintiff  thereupon  isaned 
expcotaoiiy  and  levied  the  900L  and  costB:-~The 
Court  held*  that  the  900/.  was  in  the  nature  of  a, 
penehT*,  and  not  of  stipulated  damagee ;  and  tbey 
veierred  it  to  the  Prolnonotar/  to  ascertain  what 
detnngea  the  plaintiff  had  Battained,  and  whether 
an  J  end  what  portion  of  the  damages  levied  slioald 
be  restored  to  the  defSendant  Charrington  ▼.  Lamg, 
8  Law  J.  C.P.  50,  a.0.  6  Bing.  242,  a.  c.  S  M»&  P. 
587. 

(B)  When  valid  or  illegal. 

{Mwy-ay  v.  Ueevet,  2  M.  &  P.  423 ;  and  see 

Action— Frawds,  Statute  op.] 

The  p1eiiitiff*8  servant  bargained  with  the  defen- 
dant on  a  Saturdaj  evening,  for  the  sale  of  cattle ; 
the  defendant  agreeing  to  take  tbean  if  he  approved 
theflu  on  tbe  Sunday  morning.     On  the  Sunday  the 
defendant  did  consent  to  tale  the  beasts,  and  they 
were  nooordingly  delivered  to  him  on  that  day, 
and  aome  time  allerwards  he  promised  the  plaintiff 
to  pay  for  them : — Held,  that  althoogb  the  contract 
waa  completed  on  the  Sunday,  and  thersfore  void 
by  the  atatote  of  Charlei,  yet  that,  tbe  defendant 
having  kept  the  beasts  and  eubaeqaently  promised 
to  pay  for  them,  he  waa  liable  for  tkeh  value,  on  a 
.^naittitm  meruit,     WilUamt  v.  Paul,  8  Law  J«  C.P. 
280,  a.  e.  6  Bing.  654,  s.o.  4  M.  k.  P.  532. 

It  ia  illegal  to  parchaae  obiligationa  or  seonritiee 
parporting  to  be  granted  by  tbe  government  of  a 
feieign  conntry,  which  government  bee  not  been 
recognised  by  the  King  of  England.  Tayhr  v.  Bar^ 
el«v,  7  Law  J»  Chano.  65,  s.  c.  2  Sim.  213. 

Whenever  a  contract  is  made  in  this  coaatry,  for 
lecetving  or  pajring  money,  whether  tbe  money  ia 
payable  here  or  not,  if  more  than  52.  per  oent.  in- 
tereat  ia  atipQlated  for,  that  contract   is  void  for 


A  contracts  for  a  loan  to  a  foreign  state,  not  ac- 
knowledged by  this  country ;  B  purchases  part  of 
^  loan,  and  sells  some  of  the  scrip  to  C ;  C  makea 
several  paymenta,  according  to  bis  agreement,  and 
then  ceaaea  to  make  them  upon  the  rspreaentatiooa 
of  B  ;  C  then  files  a  bill  agaiaat  A  and  B,  to  get 
back  his  money  ;  B  is  out  of  tbe  jurisdiction.  A 
demurs  generally — and  the  demurrer  is  allowed,  the 
lord  Chancellor  most  seriously  doubting  the  soond- 
MSB  of  tbe  decisions,  in  accordance  with  which  he 
Uit  bound  to  decide.  Tkonpaon  v,  Barolay,  9  Law  J. 
Clunc.  215. 

Au  agreement  between  two  persons,  having  ex- 
pectations from  a  third,  to  divide  equally  whatever 
be  might  leave  them,  ia  valid.  Haruumd  v.  Tooke, 
2  Sim.  193. 

An  agreement  between  two  sons,  to  divide  equally 
whatever  property  they  may  receive  from  their 
father  in  his  lifetime,  or  become  entitled  to  under 
his  will,  or  bv  descent  or  otherwise  from  him.  is 
^t  coBtrarj  to  public  policy,  but  will  be  enforced 
in  eqnity.   Wethared  v.  Weihered,  2  Sim.  183. 

An  agreement  opemtiog  as  a  partial  restraint  of 
trade  is  void,  unless  supported  by  an  adequate  con- 
ederation ;  and  a  promissory  note  given  to  one  of 
the  parties  to  i^uch  ai^reement,  for  the  smount  of 
^foitarps  incurred  in  breacliea  of  it — held  also  te 
"^  *oid,  snd,  in  tbe  haode  of  such   party,  not  tbe 


aobject  of  aet-off.      Young  v.  Timmint,  9  Law  J. 
Erch.  68,  ^.c.  I  Tyrw.  226,  a.  o.  1  C.  &  J.  331. 

An  agreement  between  three  persona  carrying  on 
the  trade  of  trunk  and  box  mskera,  and  travelliug, 
by  themselves  and  their  servants,  into  various  parte 
of  England,  to  vend  trunks  and  boxea,  to  divide, 
and  not  interfere  with  certain  districts  of  the  several 
citiea,  boroughs*  towns,  and  villsgea,  as  set  forth 
by  diem  on  Bowles's  Post  Map  of  England,  and 
that  each,  during  hia  life,  by  hinuelf  and  bis  agents 
duly  authorised,  ahall  travel  into,  to  sell  trunks  and 
boxes  in  bis  way  of  business,  without  any  inter- 
ruption whatsoever  by  either  of  the  other  two, 
during  their  joint  lives,  in  oertain  cities,  boroughs, 
tswns,  and  villages,  and  net  to  safer  any  gaoda  in 
the  said  trade  to  be  maavfectured  at  the^ur  rstpae*^ 
tive  abopa  or  warehouses,  or  to  be  sant  fram  their 
rsspeetivs  shops,  houses,  or  irsrahouses,  or  fran 
any  other  place,  for  the  porpote  of  being  sold  or 
disposed  of  on  the  groond  to  be  travelled  by  the 
other  pardea  thareto ;  and  not  te  aid  or  nstiat  any 
peraon  to  oppose  all  or  any  and  either  of  th*  partiea ; 
and  not  to  purchase  any  tea  ehest  or  diasts,  black 
or  green,  at  a  higher  price  than  6d,  or  8dL  eaeb  in 
Oxford  ;  and  in  eaae,  at  any  time  during  their  joint 
Uvea,  aiijjr  person  or  persons  shsll  set  up  and  oppose 
any  or  either  of  the  partiea,  to  meet  tsgether,  and 
enter  into  such  mutual  agreement,  to  the  intent 
therein  agreed  to,  aa  ahall  be  beneficial  to  tbe  mu- 
tusl  interests  of  the  parties,  it  being  declared  to  be 
their  intentions  not  to  do  any  act  prejudicial  to  tbe 
interests  of  each  other ;  but  to  aid  and  assist  eaoh 
other  in  their  said  trade  and  business  to  tbe  utmost 
of  their  power, — does  not  operate  in  general  re- 
straint of  trade ;  and,  -  aa  an  agreement  contem- 
plating a  partial  restrsint  only,  is  founded  on  a 
auficient  and  valid  oonsideratioD.  Therefore,  oounts 
sstting  forth  tbe  same,  and  averring,  by  way  of 
breachss,  that  tbe  defendant  travelled  into  tbe  dis- 
tricts of  tbe  plaintiff,  and  aold  boxea  therein — held 
good,  on  general  demurrer*  WUktnt  v.  Eaons,  S 
y.&J.318. 

It  is  no  legal  objection  to  a  written  contract, 
that  it  givea  aeparale  rights  of  action  to  difieient 
peraons.  Boat  v.  &uiid<rf,  7  Law  J.  K.B.  ^,  a.  c« 
3M.&R.4. 

At  the  time  of  executing  a  bond  to  secnra  a  snm 
of  money,  tlie  obligora  pntcure  a  letter  from  the 
obligee,  stating  hia  iuteation  not  to  call  in  tbe 
money  within  a  specified  period,  if  tbe  ia  tereat  ware 
regularly  paid : — the  letter  ia  a  binding  undertak- 
ing.   Norton  v.  Wood,  1  Russ.  &  M.  178. 

A  and  B  worked  a  colliery  in  partnership  equnUy. 
A  died,  having  by  his  will  made  a  provision  tor  hia 
widow  and  inntnt  children  out  of  the  accruing  prot 
fits.  The  accounts  were  referred  to  arbitrators,  who 
awarded  3,1502.  to  be  due  to  B  out  of  A'e  ahare, 
and  to  be  retained  by  B  out  of  the  firat  proceeds. 
B,  however,  agreed  with  A's  widow,  to  pay  her 
200/.  a  year  out  of  tbe  profita  of  A's  share,  and  in 
every  year  in  which  tbeyaboald  not  amount  to  200/^ 
to  psy  her  iWL  certain,  towards  tbe  maintenance 
of  heraelf  and  children,  to  be  placed  to  account  of 
tbe  provision  under  A'a  will ;  and  abe,  on  behalf 
of  herself  and  infant  children,  agreed,  that  ao  long 
as  B  should  manage  the  concern  he  ahonld  retain  • 
aalary  of  150L  per  annuas* 

Held,  tliat  (independently  of  the  clause  aa  to 
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mantgemeDt)  there  wmi  no  ooosadertUon  for  B'e 
promise  to  pay  the  tanuitj  to^the  widow. 

StmbU,  that  such  clause,  had  it  been  binding, 
would  have  afforded  a  consideration. 

Held,  tluit  here,  howerer,  it  did  not  amount  to  a 
consideration,  because  she  had  no  power  to  bind  the 
estate  or  the  children  to  the  payment  of  the  salar}' ; 
and  that  her  ability  to  bind  herself  to  the  eitent 
of  her  own  interest,  giving  only  a  puiial  validity 
to  the  clause,  did  not  create  a  binding  considera- 
tion.    Thaektray  v.  EUam,  9  Law  J.  Exch.  I3f . 

(C)  Stamp. 
[See  Stamp.] 

Where  a  plaintiff  decUres  upon  a  contract,  which 
appears  to  hsve  been  afterwards  rescinded,  and  a 
new  contract  entered  into,  but  which  new  contract 
has  not  been  stamped,  the  plaintiff  cannot  resort  for 
bis  remedy  to  the  old  contract,  on  the  ground  of  the 
new  one  not  having  been  atamped. 

But  if  the  defendant  has  no  means  of  proving 
that  the  old  contract  was  rescinded,  except  by  shew- 
ing the  new  one,  and  that  new  contract  requires  t 
■tamp,  he  cannot  offer  it  in  evidence,  unless  it  be 
property  stamped.  Sw^ettMgr.HaUe,  7  Law  J.  K.B. 
156,  a.  c.  9  B.  &  C.  365,  s.  e.  4  M.  &  R.  S87. 

An  unstamped  agreement  is  admiasiUe  in  evi- 
dence between  the  parties  to  it,  for  the  purpose  of 
iwoving  usury.  Nash  v.  Duncomb,  <  M.  &  Itf.  104* 
[Tenterden] 

(D)  Performance. 
[See  Vendor  and  Purchaser.] 

In  general,  the  time  appointed  for  the  perform- 
ance of  a  contract,  is  of  the  essence  of  the  contract 
itself. 

But  where,  from  the  nature  of  the  subject  matter, 
the  exact  day  does  not  appear  to  be  material,  a  party 
who  seeks  to  exact  n  forfeiture  in  case  of  foilure  on 
the  appointed  day,  must  give  notice  to  the  other 
party  that  he  intends  to  hold  him  to  the  day.  Cat' 
penter  v.  Blandford,  7  Law  J.  K.B.  58,  s.c.  8  B.&  C. 
875.  B.C.  5M.  &R.  95. 

Where  work  is  undertaken  on  contract  at  a  given 
price,  the  employer  ia  not  liable  to  any  greater 
amount  by  consenting  to  alterations  from  tlie  ori- 
ginal plan,  unless  he  is  either  expressly  informed, 
or  must  necessarily,  from  the  nature  of  the  work,  be 
avrare  that  the  alterations  will  increase  the  expense. 
Ltfveloek  v.  King,  2  M.  &  M.  60.  [Tenterden] 

If  A  agrees  to  make  an  article  of  certain  mate- 
rials for  a  stipulated  price,  but  puts  io  materials  of 
a  better  kind,  he  is  not  at  liberty  on  that  account 
to  charge  more  than  the  stipalated  price ;  nor  can 
he  require  the  articles  to  be  returned,  because  the 
buyer  will  not  pay  an  increased  price  on  account  of 
the  better  materials.  Wilmott  v.  Smithy  3C.  &  P.  433, 
s.  c.  1  M.  &  M.  t38.  [Tenterden] 

If  an  agreement  be  in  part  unperformed,  the  prin- 
ciple of  a  court  of  equity  is  compensation,  not  for- 
feiture.    Pagt  V.  Brount,  4'Russ.  6. 

In  general,  an  entire  contract  is  not  divisible; 
and  a  part-performance  cannot  therefore  be  the  sub- 
ject'of  an  action,  either  upon  the  contract  itself,  or 
for  the  value  of  labour  applied  to,  and  materials 
wrought  up  with,  the  property  of  the  defendant,  the 
subject  of  the  contract.  Sinclair  r.  Bowlei^  7  Law  J. 
K.B.  178,  s.c.  9B.&C.  9t,  a.c.  4M.&R.  1. 


Where  a  carriage  is  hired  for  a  cerfua  tiMB^and 
sent  back  before  the  expiration  of  it,  if  the  psi^ 
of  whom  it  was  hired  sell  it  within  the  tinia,  hs 
cannot  recover  his  charge  for  the  hire.  Wri^  r. 
MeloilU,  3  C.&P.  54f.  [Best] 

Where  a  contract  is  made  to  sell  and  deSvei  t 
^certain  quantity  of  goods,  and  a  smsUcr  qaandtj 
is  sent  to  the  buyer,  and  received  and  retaiacd  kj 
1  him  ;  the  seller  may,  at  the  expiration  of  tka  tiss 
C  agreed  for  the  delivery,  maintain  an  actk»  to  rcs- 
/  ver  the  value  of  the  quantity  which  be  hit  ddi- 
NkVered,  although  he  may  be  subject  to  an  actioB  tt 
/the  suit  of  the  buyer,  for  damages  for  breach  of  the 
(  original  contract.     OxendaU  v.  WetherM,  7  Law  J. 
\  K.B.  264,  S.C.  9  B.&C.  386,  s.  c.  4  M.&  R.  4191 
An  author  was  engaged  to  write,  for  a  oaitUB 
sum,  an  article  to  appear  among  others  in  a  vsik 
called  the  Juvenile  Library.    Before  he  had 
pleted  his  article,  and  before  any  part  of  it 
publtshed,  the  work  in  which  it  was  to  appear 
discontinued :— Held,  that  the  poUisheis  weie  ast 
entitled  to  daim  the  oompletioo  of  the  article,  ibt 
it  might  be  published  in  a  separate  form  for  geuval 
readen,  bnt  were  bound  to  pay  the  author  a  resMo- 
able  sum  for'  the  part  he  had  prepared.    FUmki  t. 
C9lburu,  &  C.  &  P.  58v  [Tindal] 

A  party  published  a  prospectna  for  the  piridica- 
tion  of  a  oounty  map  and  gasetteer,  statia^  that 
the  map  would  contain  '*  the  exact  Ibnits  af  eveiy 
parish  and  township  in  the  county."  The  deicB> 
dant  agreed  to  take  a  copy  of  each.  They  wen 
published,  and  there  were  lines  on  the  map  deaet- 
ing  the  boundaries  of  townships,  but  no  diatiaet 
lines  to  shew  the  boundaries  of  those  pariibw 
which  consisted  of  several  townships : — ^HeM,  tbi 
the  map  was  not  according  to  the  proepectaa,  aad 
that  the  defendant  was  not  bound  to  take  the  anf^ 
although  by  reference  to  the  gasetteer  it  ccoU  be 
ascertained  what  townships  were  in  esch  paiiik. 
TeesdaUr.  Anderson,  4  C.  &  P.  198.  [Tenterden] 

On  an  undertaking  by  the  obligee  of  a  bead,  ast 
io  call  in  the  money  within  a  specified  perisd.  if 
the  interest  be  regularly  paid, — payments  <tf  isiw- 
est  made  one,  or  even  two  .days  after  they  bsesae 
due,  are  no  defeasance  of  the  undertakiof ,  if  tha 
grantor  accepts  them  without  objection.  Nvtm  f . 
Waod.l  RUSS.&M.  178. 

A  sold  to  B,  for  95/.,  two  pictures,  reptessatiag 
them  as  "  a  couple  of  Poussins."  They  wers,  is 
fact,  not  originals,  btit  very  excellent  copies.  B  did 
sot  offer  to  return  them  :~Held,  that  if  the  jvy 
thought  that  B  believed,  from  the  repreMatadoa  of 
A,  that  they  were  originals,  he  was  not  boned  ta 
pay  the  price  agreed  upon ;  bnt  that,  as  he  l»pt 
them,  he  was  liable  to  pay  such  sum  as  the  ^ny 
might  consider  to  be  the  value.  I^nni  v.  Tucker,  4 
C.  &P.  15.   [Tenterden] 

On  a  representation  that  a  ship  will  sail  intk 
convoy,  whereby  the  plaintiff'  was  induced  ts  pat 
his  goods  on  board ;  the  promise  is  oomplied  wkh 
if  she  follows  the  convoy  and  joins  it,  so  sf  ts 
prevent  the  plaintiff*  from  mainuining  an  aetiaa 
against  the  owner  for  a  loss  arising  from  saotber 
cause  after  she  had  joined. 

AUter  if  by  reason  of  this  represeatatieB  the 
owner  of  the  goods,  in  an  insurance  made  thereoai 
was  induced  to  warrant  that  she  would  sail  with  cob- 
voy.  Christin  v,  Ditchell,  Pea.  A.C.  141.  [Kenyoe] 
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If  A,  for  rtlaible  oontidention*  ondertakM  to 
•urr^nder  a  oop^rbold  to  B,  who,  on  borrowiog  mo- 
nej  from  C,  enten  into  n  written  agreement  with  C, 
that  he,  B,  will  surrendar  the  tame  copyhold  to 
C  bj  way  of  mortgajipe  Mcurity,  A  it  not  juatified 
IB  rnuainf  to  anrrender  the  copyhold  to  B,  beatnae 
be.  A,  baa  receired  notice  from  C  of  the  agreement 
between  him  and  B. 

The  aarrender  by  A  to  B  doea  not  prejodice,bat  pro- 
motes, that  agreement. ▼.  Walfard,  4  Ruaa.  S7f  • 

The  ownera  of  a  ahip  applied  by  letter  to  S  and  O, 
abipwrighta,  to  lengthen  and  repair  the  ahip,  re- 
questing them  "  to  ftirther  an  eatimate  of  the  pro- 
beble  coat,  and  alao  to  note  the  prices  of  timber, 
and  the  rate  of  wagea."  The  letter  contained  thia 
paaaage: — "The  timber  most  be  aU  English  oak, 
and,  if  yoQ  have  a  sufficient  quantity  on  hand,  for  the 
repair  of  the  ahip,  beaidea  her  lengthening."  8  and 
G,  by  letter  in  answer,  say  the  ezpenae  of  length- 
ening, on  a  rouffh  calculation,  will  be  900/. ;  and  as 
the  veaael  would  require  other  repairs,  it  would  be 
beat  for  both  partiea  to  do  the  whole  by  day-work. 
The  letter  then  contains  thia  paasage:— "  The 
captain  will  have  it  in  hia  power  to  keep  an  exact 
account  of  the  articlea  expended,  and  to  turn  o£f  any 
workman  that  doea  not  please  him.  We  have  on 
band  an  excellent  aasortment  of  English  oak  timber, 
of  a  aoitable  sise  for  the  veasel.*'  A  note  of  pricea 
waa  added  :— "  Wages,  per  day.  S$,  4rl. ;  common 
English  oek  timber,  per  toot,  .'m."  In  a  aubaeqoent 
letter  from  the  ownera,  announcing  the  dispatch  of 
the  ahip,  this  postscript  is  added  :— *'  A  a  it  is  un- 
derstood that  nothing  is  to  be  put  into  the  ahip  but 
English  oak  limber  and  Dantaic  oak  plank,  to  which 
you  must  bind  yourselves  by  letter,'*  &o.  To  this 
8  and  G  answer  thus : — "  With  respect  to  tbe  mate- 
rials, we  have  a  good  aiock  of  English  timber  and 
Dantaic  plank,  and  little  or  no  Hamburgh ;  so  that 
Captain  Young  will  have  it  in  his  power  to  take 
what  be  likes  besu"  In  a  subsequent  letter,  the 
agent  of  the  ownera  saya: — '*  I  hope  you  will  put 
oa  her  the  beat  of  materiala,  and  also  tbe  best  of 
workmanship.'* 

The  repairs  were  superintended  by  the  captain, 
the  carpenter,  the  maater,  and  a  part-owner  of  the 
ahip,  and  were  completed  in  1807.  While  the 
lepein  were  going  on,  tbe  wages  of  carpenten  were 
increased,  by  order  of  Justices,  6d.  a  day. 

Immediately  after  the  completion  of  the  repairs 
the  ahip  sprang  a  leak  of  an  alarming  deaeription, 
on  her  return  to  port,  when  ahe  was  repaired  by 
the  owners,  upon  a  notice  given  to  the  builders,  who 
sent  their  foreman  to  ina|>ect.  After  theae  repairs 
tbe  vessel  waa  proceeding  on  a  voyage  to  Davis 
Straits,  but  was  obliged  to  put  back  on  account 
of  her  leaky  condition,  and  was  detained  twenty- 
two  daya  on  repairs,  when,  the  season  being  too 
late  for  tbe  fiahery  in  Davis  Straits,  she  sailed  on 
a  fishing  voyage  to  Greenland,  and  brought  home 
s  short  cargo.  These  transactiona  took  plaoe  in 
1806  and  1807.  In  1819,  after  various  legal  pro- 
ceedings, upon  inspection  of  the  ship,  it  appeared 
that  American  oak  bad  been  used  in  the  repaira  of 
the  ship  ;  that  two  of  the  bolts  had  been  driven  and 
clenched  imperfectly ;  that  there  was  one  hole  with- 
out a  treenail ;  and  that  the  vessel,  after  the  length- 
oning  and  repair,  had  increased  in  tbe  midships  five 
last  in  width. 

Digest,  I8t8~1831. 


Held,  under  these  pleadings  and  prools,  that  the 
abipwrights  had  no  right  to  charge  in  their  account 
the  additional  6d.  per  day  for  wages,  nor  for  tbe 
price  of  superior  oak  timber;  that  they  were  an- 
swerable in  damagea  for  having  uaed  American  tn- 
atead  of  Engliah  oak  for  tbe  repaira  done  by  the 
respondents,  and  for  tbe  supposed  loss  in  the  fish- 
in^  voyage  consequent  upon  the  detention  for  ra- 
paira. 

Held  alao,  that  the  costs  were  properly  given 
against  the  appellants,  although  they  had  a  judg- 
ment for  a  balance  after  allowance  of  all  the  deduc- 
tions for  damages.  Straehan  v.  Patoiif  3  Bligh,  N.s. 
360. 

(E)  When  enforcbd  ob  relibvbd  against  in 

Eaoirv. 

[See  Specific  Per  forma  NCB—Jlf on^omery  v. 
Rtilly,  1  Dow.  &  C.  6t,  Dig.  Law  J.  15S.] 

The  Court  will  not,  generally  speaking,  enforce 
an  agreement  wholly  voluntary,  and  without  con- 
sideration.    Groves  V.  Grooes,  3  Y.  &  J;  163. 

An  old  gentleman,  who  had  aeveral  childran  and 
grandchildren,  had  made  and  executed  two  wills,  and 
disputes  having  ariaen  in  the  family  about  them, 
some  of  the  oldest  membera  of  it  entered  into  an 
agreement  amongst  themselves  for  a  division  of  his 
real  and  personal  estate.  Thia  was  to  be  taken  the 
next  day  to  the  testator  for  his  approbation,  and  he 
was  to  be  desired  to  cancel  both  wills.  In  the  course 
of  the  night  the  testator  died.  The  penonal  pro- 
perty was  divided  according  to  the  agreement,  and  a 
deed  of  covenant  waa  executed  with  reapect  to  the 
appropriation  of  the  raal  estate ;  which  deed  tbe 
party,  whcee  rights  under  the  Isst  will  would  be 
much  diminished  by  it,  understood  to  be  a  deed  foe 
carrying  the  firat  agreement  into  execution  ;  hot,  in 
fact,  tbe  two  instrtmients  difTend  in  many  partico- 
lara : — Held,  that  the  firat  agreement  waa  only  a  ra- 
oommendatioa  to  the  teatator,  and  could  not  be  car- 
ried into  effect  in  equitv: — Held,  that  the  aeoond 
agreement  or  deed  diffenog  from  the  firat  agreement, 
whilst  it  waa  underatood  to  contain  correaponding 
proviaions,  could  not  be  carried  into  efifect.  No 
costs  given,  the  defendant  having  secluded  the  tes- 
tator from  the  other  membera  of  the  fomily.  Beoifaif 
V.  5i0ain,  1  Tarn.  288. 

Thoogh,  in  cases  of  non-payment  of  money,  the 
Court  will  ralieve  against  penalty  or  forfeitora ;  yet, 
when  it  is  not  a  question  of  penalty  or  fiMfeitura,  but 
n  privilege  is  conferred  upon  psymeut  of  money  at 
a  sutecT period,  the  privilege  is  lost,  if  tbe  money  be 
not  psid  acoordinglv.  Dam  v.  Thomas,  1  Russ.  fis 
M.  506,  S.C.1  Tam.416. 

A  agreed  to  lend  B  a  loan  of  500/.  Navy  five  per 
cent,  stock.  He  sold  the  stock  for  bttL,  which  he 
paid  to  B.  A  bond  is  drawn  by  an  unprofessional 
man,  to  repay  "  the  sum  of  5S9I.,  ( being  tbe  produce 
of  5002.  stock,  five  per  cent.  Navy,  or  such  other 
anm  as  would  replace  the  stock,)  with  lawful  inter- 
eat"  A  anm  equal  to  the  dividende  was  paid  half- 
yearly  ;  but  B,  on  diacharging  the  bond,  rofuaed  to 
tranafer  the  stock,  and  would  only  pay  the  money 
received  by  her ;  to  thia  A  objected,  but  at  length 
received  it,  and  gave  up  the  bond,  remonatntinr  on 
the  injustice  of  the  proceedings,  but  being  told,  at 
the  same  time,  that  the  money  would  only  be  paid 
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in  difeehtife  of  tbe  bond : — UM,  tfaat  A  btd  nd  re- 
lief in  equity ;  he  abonld  not  have  reeehred  the 
meney,  nnleat  the  party  paying  it  had  agreed  that 
the  remedy  abouid  remain  open  ;  but  the  eotta  were 
refueed.  Bumham  r,  Munn,  1  Tarn.  84. 
-  The  defendant  ooutracted  to  sell  an  inn  to  tlie 
plaintiff,  end,  in  the  treaty,  repreeented  to  him  that 
the  agreement  under  which  the  tenant  in  poeeeasion 
held  It  was  a  void  agreement,  and  that  be  would  giro 
the  plaintiff  posieflaion  at  Michaebnae  following. 
He  oad,  in  fact,  given  the  tenant  notice  to  quit  at 
that  time ;  the  tenant  did  not  quit.  Tbeee  repre- 
sentationa  were  proved  by  witneaeea :«— Held,  that 
the  plaintiff  waa  entitled  to  be  released  from  the 
agreement,  or  that  he  might  at  bis  election  perform 
it,  and  hare  compensation.  He  elected  to  liave  per- 
formance, and  it  was  decreed  to  him,  with  com- 
penaation  and  costa.  Bttant  T.  Richardt,  1  Tsm. 
509. 

A  bill  having  been  filed  by  the  devisees  under  a 
will,  to  revive  and  have  the  benefit  of  a  suit  instituted 
by  the  testator,  to  set  aaide  a  conveyance  and  mort* 
gage  of  lands,  on  appeal  against  the  decree,  and 
order  on  further  directions  in  this  suit,  it  appeared 
Aat  there  waa  a  anbeequent  will,  and  that  R  G,  one 
of  the  appellants,  the  devisee  under  that  will,  was 
not  a  party  to  the  auit  and  the  appeal,  that  the  pro- 
ceedings &ould  be  carried  on  for  the  benefit  of  the 
Carty  who  should  appear  to  be  entitled.     Upon  the 
earing  of  the  appeal,  it  waa  adjourned,  with  liberty 
to  make  R  6  a  party  to  the  revived  auit ;  whereupon 
R  O  filed  a  bill  against  aU  the  parties,  including  aa 
aasignee  under  bis  insolvency,  setting  up  the  second 
will,  and  claiming,  aa  executor  and   aeviaee,  tbe 
benefit  of  tbe  former  proceedinga.     By  the  decree 
apon  the  bearing  of  this  auit,  the  benefit  of  the 
former  decree  and  proceedings  was  given  to  R  G,  aa 
executor,  but  qua  devisee  hie  bill  was  dismissed, 
and  it  waa  also  dismissed  against  tbe  asaignee  under 
hia  inaolveney. 

Under  these  circumatancea  the  case  sgain  came 
on  by  appeal,  but  wm  sgain  adjourned,  with  liberty 
to  supply  the  defect  of  partiea  under  the  decree^ 
there  being  neither  devisee  nor  aasignee  before  the 
Couit. 

Some  yesrs  after  thie  adjournment,  a  bill  waa  filed 
by  R  G  and  his  aatigneea,  stating,  that  the  defen- 
dants in  tbe  revived  suit  were  cognisant  of  the 
accood  will  and  ita  oontenta,  and  the  agreement  be- 
tween the  original  plaintiffa  in  the  auit  and  R  G, 
and  that,  with  this  knowledge,  they  acquiesced  in 
those  proceedings,  and  on  that  ground  praying  the 
benefit  of  tbe  original  decree  and  tbe  former  pro* 
ceedings.  The  fact  of  knowledge  and  acquiescence 
was  denied  by  tbe  answers,  end  not  proved  in  tbe 
cause.  The  bill  was  dismissed,  on  the  ground  of 
thie  defect  of  proof,  and  the  decree  affirmed  on  ap< 
peal. 

Whether  (if  the  allegations  had  been  sustained 
by  proof,)  an  sgreement  not  stated  in  tbe  pleadings, 
but  kept  out  of  tbe  view  of  tbe  Court,  could  under 
these  circumstances  have  been  carried  into  effect  by 
the  decree  of  the  Court,  and  whether  there  waa  be- 
tween the  plaintiffs  in  tbe  original  and  supplemental 
Buits,  such  privity  ss  to  entitle  the  latter  to  the  re- 
lief obtained  by  the  former— fu«re.  Franklin  v. 
Latourh§,  4  Bligh,  N.8.  30,  s.  c.  1  Dow*  ft  C.  A.C. 
486. 


(F)  AcnoiioN. 

(a)  Jm  gettenL 

[See  ante,  (D),  and  Compaht.] 

Two  parties  entered  into  a  contract,  by  whicli  tm 
waa  to  Bupply  the  other  with  certain  michiseiy; 
after  the  machinery  had  been  partly  werked,A« 
manufMrtnrer  of  it  by  deed  asaigned  it,  ia  iti  t^ 
state,  to  a  third  person.  The  deed  wss  ^in  ts 
the  par^  for  whom  the  machinery  waa  intnded. 
who  told  the  aaaignee  to  go  on  with  the  work,  and 
he  would  aee  him  paid.  Tbe  work  was  secordisgly 
finished  by  the  assignee: — Held,  that  he  m^ 
maintain  an  action  in  hia  own  name  for  (lie  viMk 
smount  of  the  contract.  Oitlfield  v.  L^cm,  7  Liv  J. 
K.B.  14S,  a.  c.  9  B.  &  C.  7S, 

Tbe  plaintiff  had  a  demand  on  tbe  defcndaat  far 
82.  10s.,  and  tbe  defendant,  aa  executor  of  a  deefsiei 
peraon,  bad  a  demand  on  tbe  plain  tiff  for  %M  Tbiy 
agreed  that  the  amaller  eboold  be  net  off  agaiast  tke 
larger  debt,  and  the  balance  paid.  To  recover  the 
balance,  tbe  defendant  ened  the  plaintiff  ia  a  cosrt 
of  requests,  which  bad  no  juriadiction  beyond  51, 
and  recovered  .5/. — Held,  that  this  waa  no  viohtios 
of  the  agreement  to  aet  off  one  againat  the  oiker; 
and  therefore,  that  the  plaintiff  ooold  not  sue  Car  kii 
debt  of  82.  lOf.;  treating  the  recovery  in  thecaoit 
of  requeats,  as  a  total  aatiafiiction  of  the  dektfer 
til,  Penney  V.  Squi«r,  9  Law  J.  K.B.  199,  B.e.f 
B.&  Ad.  14t. 

Where  an  act  of  parliament  has  been  psssed  ts 
prevent  tbe  committing  of  firauda  in  a  partieshr 
trade,  the  omitting  to  comply  with  these  regohtioBi 
will  prevent  tbe  party  who  omita  from  recoveftsfis 
an  action  founded  upon  the  tranaactioa  in  whick  ikv 
omission  has  been  made,  although  it  be  not  prored 
that  any  fraud  baa  been  committed ;  and  altkesgk 
the  party  against  whom  the  action  ia  broogfat,  k« 
had  the  full  benefit  of  hia  contract  Littk  v.  Ptrfr, 
7  Law  J.  K.B.  158.  s.  c.  9  B.  &  C.  19t. 

An  author  engaged  to  write  a  work  for  a  partofi- 
cal  publication,  which  is  discontinued  befoe  kit 
work  ia  completed  or  published ,  msy  recover  i  na- 
aonable  sum,  for  the  part  be  has  prepared,  en  s 
quautum  mentit  in  a  common  count  for  woik  dossi 
PUtneki  V.  Cothum,  5  C.  &  P.  58.  [Tindsl] 

Upon  an  agreement  for  the  purchase  of  goods,  tks 
buyer  stipulsted  that  a  part  of  the  porcbsse  Mey 
should  be  applied  in  payment  of  a  debt  doe  to  biB- 
self,  other  part  in  payment  of  a  debt  dee  from  the 
seller  to  a  tJiird  person,  snd  the  remainder,  if  toy, 
should  be  paid  to  tbe  seller ;  and  that,  for  this  par* 
pose,  the  money  should  remain  in  tlie  bands  of  a 
atakeholder :— Held,  that  thia  part  of  tbe  agrecoMt 
for  the  payment  of  the  debt  to  tbe  third  person  vsi 
founded  upon  consideration,  and  waa  not  a  mere  re* 
vocable  authority ;  and  that  the  seller  could  not  re* 
cover  that  part  of  the  monev  in  an  action  against  the 
Btakehnlder.  BrigneU  v.  KtU$,  8  Law  J.  K.B.  155. 
8.C.5M.&  R.  165. 

If  a  Itailder  do  work  at  an  intended  hospital  at 
the  order  of  a  physician  and  surgeon,  tbej  brin$ 
announced  to  deliver  lectures  there,  and  being BfB* 
here  of  ibe  provisional  4^ommittr*e,  such  builder  ii 
not  bound  to  look  solely  to  the  funds  of  tbe  bo«pt(^ 
for  payment,  but  may  aue  the  persons  who  gave  lk« 
orders,  unlfss  he  was  dislinctlv  informed  thst  (kt 
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Ming  WM  to  1m  Ml  tbe  tenu  of  looking  for  paj- 
iDMit  to  ths  funds  of  tb«  botpital  only.  PtaiX;  ▼. 
Seudamon,  5  C.  6c  P.  71.  [Tiodal] 

(b)  Pleading  and  Evidtnee,. 

[See  Laudlord  and  Tenant.] 

Where  the  plaintiff  declares  upon  a  contract  for 
the  rale  to  tbe  defendant  of  goods  -,  and  charges  a 
breach  in  not  accepting  and  paying  for  them,  it  is 
BOt  aecessary  for  the  plaintiff  to  aver,  as  special 
damage,  a  loes  apon  tbe  re-sale  of  the  goods.  8vcb 
damage  is  consiJered  aa  a  neceaaary  oonseqnenoe  of 
tbe  breach  by  the  defendant.  Boorman  r.  Nash,  7 
Law  J.K.B.  150,  s.c.9  B.  8t  C.  145. 

An  action  on  the  caae  may  be  maintained  for  the 
breach  of  a  mere  implied  contract,  and  without 
aroTing  apedal  damage.  ManeiU  v.  WiUiam$t  9 
Law  J.  K.B.  4t,  s.  c.  1  B.  &  Ad.  415. 

Where  a  man  ia  employed  to  do  work  under  a 
written  contract,  and  a  separate  order  for  other  work 
ia  afterwards  given  by  parol  daring  tbe  cootinuanco 
of  the  first  employment,  the  written  contract  need 
not  be  produced  by  the  plaintiff  in  an  action  for  the 
aaeond  work.     Reid  ▼.  BaUe^  1  M.  &  M.  413. 

A  written  parol  instrument  ia  not  concloairs  eyi- 
deaoe  of  the  terms  of  a  contract  preyioosly  made. 
lr*imamHtr  r.  Budd,  9  Law  J.  C.P.  180,  s.  o.  7  Bing. 
574,  a.  c.  5  M.  &  P.  534. 

^  In  an  action  for  work  and  laboar,  after  As  plain- 
tiff'a  case  was  cloeed,  the  defendant  offered  in  evi- 
nce a  written  contract,  which,  it  was  alleged,  oon- 
taioed  the  terms  of  tlie  dealing  between  the  parties, 
and  differed  from  the  caae  proved  by  parol  teatimony 
for  tbe  plaintiff;  but,  it  being  unstamped,  be  was 
not  allowed  to  produce  it.  On  a  motion  for  a  non- 
iait,  OB  the  ground  that  tbe  written  instmmentcon- 
liining  tbe  terms  of  tbe  contract,  was  part  of  the 
l^intiff  *s  ease,  and  ought  to  have  been  produced  by 
bin,  being  the  best  evidence  of  tbe  contract ;  or  for 
a  new  trial — tbe  Court  refuaed  to  nonauit  tbe  plain- 
tiff, hot  directed  a  new  trial,  on  parent  of  costs, 
ia  order  to  give  the  defendant  an  opportunity  of 
ietiing  up  the  contract,  duly  stamped.  Fielder  v. 
Ray,  8  Law  J.  C.P.  65,  s.  c.  6  Bing.  dSt,  s.  c.  3  M. 
&P.659,  S.C.  4C.  &  P.  61. 

On  a  written  agreement  for  tbe  hire  of  a  vessel  to 
be  made  ready  to  take  on  board  "  forthwith,"  evt- 
dance  ia  inadmissible  to  shew  that  the  parties  agreed 
^t  tbe  vesael  ahould  be  ready  in  two  days.  But 
evidence  of  tbe  known  circumatances  of  tlie  veasel 
ia  admiaaible  to  shew  how  soon  she  might  reasonably 
be  eipected  to  be  ready*  Simpton  v.  Hendenon,  1 
M.  &  M.  300.  [Tenterden] 

A,  by  agreement,  promised  to  surrender  into  the 
baada  of  the  lord,  &c.  "  all  those  brick- works,  copy- 
bold  of  inheritance,  then  in  the  posaession  of  A,  with 
Aill  liberty,"  &c.  to  the  use  of  B  and  C  :  no  aorren- 
der  waa  made,  but  B  and  C  entered  upon  the  pre- 
niiaea.  B  afterwards  surrendered  bis  interest  to  C, 
and  an  action  of  trespass  having  been  brought  against 
C  and  D,  they  pleaded  leave  and  licence  from  A  to 
B  and  C ;  C  justifying  in  his  own  right,  and  D  as 
lbs  servant  of  B  and  C,  and  by  their  connnand ;  to 
which  A  replied  de  injurid,  &c.  The  question  being 
whether  the  Icrut  fn  quo  was  comprised  in  tbe  agree- 
■OBt,  B  was  called  bv  the  defendants  to  prove,  by 
parol  declarations  or  the  plaintiff,  that  the  Utmn  in 
que  was  so  comprised.  B's  evidence  was  objected  to 


•—first,  because  he  was  bound  to  indemnify  D,  his 
servant,  for  an  act  done  by  his  command  in  the  as* 
sertion  of  a  supposed  right ;  and  secondly,  becanse 
it  was  not  eompetant  to  the  defendants  to  eitend  by 
parol  evidence  tbe  terms  of  the  agreement  to  pre- 
mises not  in  tbe  possession  of  A  at  the  time  :-«-Held, 
first,  that  B  waa  a  competent  witness ;  and  seooodly, 
tibat  the  terms  of  the  agreement  bmng  ambiguous, 
might  be  explained  by  parol  testimony.  Paddoekr, 
FradUy,  t  C.  &  J.  90. 

Where  an  agreement  expressly  refers  to  a  plan  as 
an  exiating  document,  forming  a  term  in  the  contract, 
parol  evidence  is  admiaaible  for  tbe  purpose  of  iden- 
tifying the  plan.  Hodgeer,  Horrfell,  1  Russ.&  M.I  16. 

If,  upon  notice  given  to  the  attorney  of  a  party  to 
produce  an  agreemeat  in  his  possessioB,  be  neglect 
so  to  do,  he  cannot  be  called  as  a  witness  to  prove 
the  contents.  BothomUy  v.  Uabome,  Pea.  A.C.  101. 
[Kenyon] 

Where  it  appeared  on  the  record,  that  an  sg^ree- 
ment  sued  on  was  made  by  the  plaintiff,  on  behalf  of 
himself  and  the  other  proprietors  of  a  theatre,  evi- 
dence of  the  declarations  of  one  of  such  other  pro* 
prietors  was  held  admissible  on  the  part  of  the  de- 
fendant. Kemhle  v.  Farmt,  3  C.  Sc  P.  693.  [Tindal] 

The  plaintiff  declared  for  work  and  labour  gene* 
raUy,  and  proved  tbe  value  of  the  work  done,  and 
rested  her  claim  on  the  general  quantum  mtfruit  coant. 
The  de&adant  proved  Uiat  the  plaintiff  agreed  to  do 
the  work  on  certain  specified  terms.  The  plaintiff 
then  propoeed  to  shew,  that  the  work  was  done  under 
another  contract  eonsisteot  with  the  original  demand : 
—Held,  that  ahe  could  not  do  so,  as  she  should  have 
relied  upon  such  contract  in  the  first  instance.  Soulby 
▼.  Piekford,  7  Law  J.  C.P.  94,  s.  c.  f  M.  ^  P.  545. 


CONVICTION. 
[See  Gaub,  Misdemeanor,  and  Sessions.] 

A  local  act,  establishing  a  court  of  requests,  gave 
power  to  the  commissioners,  in  a  certain  mode,  and 
imder  certain  circumstances,  to  impose  a  fine  upon 
any  person  who  should  insult  them  in  court  while 
executing  their  office.  In  an  action  of  trespass 
against  them  by  a  person  on  whom  they  had  exer- 
cised this  authority,  the  following  objections  were 
taken  to  their  proceedings  ;  which  objeotions  were 
disposed  of  ss  follows  :— 

The  commissioners  pleaded  as  a  distinct  fact,  that 
the  plaintiff  insohed  them ;  and  that  they  thereupon 
proceeded  to  impose  the  fine  upon  him.  Objected, 
for  tiie  plaintiff,  that  the  inauiting  as  thus  pleaded 
waa  a  traversable  fact;  and  that  the  conviction,  not 
being  pleaded  as  a  sonvictioo,  could  not  conclude 
thst  fact.  Answered,  that,  the  conviction  being  aet 
oat  in  the  plea,  the  allegation  of  the  fact  which  led 
to  the  conviction  waa  immateriaL 

Commissioners  pleaded  that  the  plaintiff  had  in- 
sulted tbcsn,  by  sccHsing  them  of  injustice,  hatred, 
malice,  and  corruption.  The  conviction,  when  pro- 
duced, appeared  to  be  for  insulting  them  by  so  accus- 
ing them,  "  snd  fry  calling  Mr.  G  S,  who  was  then 
attending  in  the  court,  an  infamous  Uar  and  a  scoun- 
drel." Objected,  thst  if  the  commissioners  had 
properly  considered  by  the  conviction,  that  tbe  so 
calling  G  S  in  their  presence  was  an  insult  to  them- 
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•elvM,  tbcra  WM  t  nuritoce  betwxai  the  oannctioii 
and  the  plet :  uid  that,  if  it  coold  notb^  lo  consi- 
dered, the  cofiTictioii  was  bad  ;  inasmuch  aa  a  part 
of  the  cauae  for  which  tbev  had  impoMd  the  fine  waa 
not  jnati£able ;  and  that  the  Court  had  do  mease  of 
aacertainioff  bow  much  of  the  fine  was  imposed  for 
the  justifiable,  and  how  much  for  the  uniaatifiaUe 
cauae.  Answered,  that  the  conriction  might  be  held 
applicable  to  the  justifiable  cause,  and  that  the  un- 
justifiable might  be  rejected  as  insensible. 

The  commissioners  pleaded,  in  the  terms  of  the 
clause  which  gave  thnn  power,  that  the  plaintiff  was 
apprehended  in  court  "  6y  tk^ir  4trd§r,*  The  con- 
Tiction  omitted  the  latter  words ;  but  the  statement 
throughout  ahewed  that  the  plaintiff*  was  in  court  at 
the  time,  as  well  aa  the  eommissioDers.  Objected, 
that  the  conviction  did  not  prove  the  plea«  An* 
swered,  that  the  order  of  tlie  commissioners  might 
fairly  be  inferred. 

The  local  act  directed  the  Court  to  be  hoMen  on 
Tuesdays.  The  warrant  of  distress  was  headed  on 
tbe  Tuesday  on  which  the  oonviction  took  place,  but 
at  the  foot  purported  to  be  signed  and  aealed  on  the 
following  day.  Objected,  that  the  warrant  should 
hare  been  made  at  the  court :— Held,  that  the  head- 
ing waa  sufilcient ;  that  the  signature  might  be  out 
of  court. 

The  act  directed  the  Court  to  sit  within  certsin 
specified  hours  only,  on  the  day  prescribed.  Tbe 
conviction  and  the  plea  were  silent  as  to  the  hours. 
Objected,  that,  as  this  was  a  limited  authority,  it 
must  appear  to  have  been  strictly  pursued,  and  ibat 
it  did  not  so  appear,  unleas  it  was  stated  that  the 
Court  was  sitting  within  the  prescribed  hours.  An- 
swered, that  as  it  appeared  they  were  aitting  on  the 
prescribed  day,  it  would  not  be  inferred  that  they 
were  silting  out  of  the  prescribed  hours.  Aldritlge 
v.  Haines,  9  Law  J.  K.B.  ¥02,  a.  c  2  B.  &  Ad.  395. 


OePYHOLD. 

(A)  Nature  oi'  the  Tenure. 

(B)  Surrender  and  Admittance. 

(C)  Fine. 

(D)  Forfeiture. 


(A)  Nature  of  the  Tenure. 

Where  conveyance  by  bargain  and  sale,  as  well  as 
surrender  and  admittance,  is  necessarr  to  pass  the 
interest  in  customary  tenements,  tbe  freehold  is  in 
the  tenant,  and  not  in  the  lord. 

Where  the  lord,  being  tenant  for  life  of  the  manor, 
takes  a  convejrance  of  such  customary  tenements  to 
himself  in  fee,  the  customary  estates  are  only  sus- 
pended, and  not  eitinguisbed ;  and  on  his  death,  the 
customary  tenements,  so  acquired  by  him,  descend 
to  (lis  heir,  and  do  not  go  to  the  remainider-man, 
who  is  entitled  to  the  manor.  Bingham  r.  Wood — 
JiuddtestoHO  r.  Corbett,  8  Law  J.  Chanc.  46,  s.  c.  1 
Tam.  185,  s.c.  1  Russ.  &  M.  750. 

I'he  conventionary  tenants  withfu  the  assession- 
able  mauora  of  the  duchy  of  Cornwall,  have  a  perpe- 
tual indefeasible  right  to  them  and  their  customary 
heirs  and  surrenderees,  to  renew  their  estate  from 
seven  years  to  seven  years.  Rowe  v.  Brevton,  S  M. 
&R.  361.  :^. 


A  copyholder,  who  has  aoinAaMt  ia  thsaiBmli, 
has  yet  a  sufficient  possession  of  them  hj  rHsoadf 
his  possession  of  the  soil,  that  he  may  msiatsiatni* 
pass  against  a  person,  who,  by  mesas  of  ta  mKij 
made  in  the  adjoining  land,  takes  awsy  tbe  auictdii 
Lewis  T.  BranlhwMte,  9  Law  J.  K.B.  S6S,i.c.f  & 
&  Ad.  437. 

(B)  Surrender  and  Advittakcl 

[Infants,  femes  oorert,  and  lunatics,  nayla  id- 
mitted  to  copyholds  by  their  gusrdisa,  eoamttef, 
or  attorney,  1  Will.  4.  c.65, 8  Law  J.StstatajSi] 

A  oopybold  estate  wiU  not  pass  t^thewinoft 
devisor  who  dies  before  admittance.  Kiag  r.  Ttrar, 
9  Sim.  54.'l». 

Where  a  grant  is  made  by  tbe  lord  ts  A  to  Ui 
to  B  and  others  for  lives,  it  is  not  nocemiy  fcr  Btt 
be  admitted,  in  order  to  recover  in  cjectBeat.  At 
d.  BetUtf  V.  Maiteit,  7  Law  J.  K.B.  85. 

Where  a  surrender  is  made  referriag  lotdni 
end  that  deed  states  on  the  face  of  it,  thsttbeio- 
rendrr  vras  made  as  a  security  foiHaosey,  nd  prs* 
▼ides,  tbst,  sfter  tw^ve  months  mere,  t^  nim- 
deree  may  sell,  and  pay  himself  :-'Tbe  CoaitkUs 
such  deed  and  surrender  to  be  a  mortgage,  vA  wil 
compel  the  lord  of  the  manor,  upon  tbe  deatli  d  Ae 
surrenderor,  to  admit  his  heirs  on  payneat  of  tki 
fines,  according  to  the  curtom  of  the  unnor.  ffiw 
▼.  Kinglake,  9  Law  J.  Chanc  SO. 

Where  a  cop^^lder  devised  his  estats:— HeU, 
that  tbe  beir  had  ueTerifaeless  a  right  Co  cosm  in  aid 
be  admitted,  subject  to  the  right  of  the  denieeifti'' 
ward9  to  come  in  ;  as  the  estate  dseossdfd  10  tb 
heir-at-law,  and  could  not  vest  in  tbe  deriiee  am 
admittance. 

Tbe  Court  will  order  a  raandanns  to  Mi  ^ 
heir :  although  it  may  appear  that  tbere  ^^ 
collusion  between  the  heir  and  the  deriiee  to  mt 
the  lord  of  his  fines.  The  lord  must  seek  fail !«{ 
for  the  fines,  and  cannot  refuse  to  admit  tbe  Mr,  > 
the  devisor  do  not  choose  to  come  is  aad  be  ad- 
mitted. The  King  v.  Sir  T.  M.  fFttoa,  8  Uwi* 
K.B.  101,  s.  c.  10  B.  &  C.  80.  S.C.  5  M.&B^l^ 

Where,  by  the  peculiar  tenore  withiaaaiBiflr^ 
customary  estates  of  inheritance  might  be  "■'^ 
by  lease  and  releise,  by  the  licence  of  die  k»i  ^ 
passed  by  descent  on  the  heir  appeaiio| *"^PJff 
a  fee  to  the  steward  for  haviog  bis  name  ««™*' 
—Held,  that  thei«  was  no  duty  payable  upoo  iw 
last  act,  (whether  itwss  an  admittaoce,  or •  "J 
recognition)  according  to  the  55  Gea  S.  c  jH 
schedule,  part  l .  Doe  d.  CarMe  v.  Teeaf,  9  W 
J.  K.B.  278.  s.  c.  8  B.  &  Ad.  585. 

A  copy  of  a  surrender  and  sdmittance,  J«I*J2 
to  be  signed  by  the  steward,  and  <?oming«8t«» 
hands  or  the  customary  tenant,  is  admiffibie  n  <n- 
denoe,  without  producing  the  court  roll.  «•*'• 
Brenton,  3  M.  &  R.  298. 

(C)  Fine. 

The  fine  for  admission  to  a  copyboH  «•»*!^" 
general,  be  allowed  to  exceed  doable  tiro  y*" 
value ;  whatever  may  he  the  number  of  li'*  ■"■" 
in  the  copy.  . 

The  proper  mode  of  assessing  •«*»  •  "f*?!! 
particular  ease,  was  held  to  be,  for  tbe  finj  b». "" 
years  value  ;  for  the  second  life,  one-kil'  [•»•  T" 
taken  for  the  first ;  for  the  third  life,  oae  bau  »« 
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•Ml  tek«D  &r  tfa«  M0ond,  and  to  on ;  lo  thtt  in  the 
veiolt  the  •am  taken  should  sever  be  quite  double 
IhK  lom  taken  for  the  first.  Witu>H  r.  Hoare,  9  Law 
J.  K.B.  253.  a.  e.  t  B.  &  Ad.  &M>. 

la  aacertaioing  the  amount  of  a  fine,  payable  by  a 
copyholder,  dependent  on  the  annual  yafue  of  the 
pramiaea,  the  amoimt  of  rent  reaenred  by  a  leaae 
granted  by  anch  copyholder,  ia  not  conclnaire  of  the 
aaaoal  ralue  of  the  copyhold  :  he  may  shew  that  it 
ia  of  leae  annual  value.  L^rd  VeruUm  v.  Hovardf 
9  Law  J.  C.P.  69,  a.  c.  7  Bing.  5«7,  a.  c.  5  M.  &  P. 
148. 

(D)  Forfeiture. 

The  aocceeding  lord  of  a  manor  may  arail  himaelf 
of  a  right  to  seize  copyhold  land  quoutqtte,  which 
li^t  accrued  to  the  preceding  lord,  on  default  of  the 
heir  of  the  oopyholder  coming  in  to  be  admitted. 

The  devisee  of  the  lord  ia  entitled  to  avail  himaelf 
of  such  right,  the  same  as  the  heir  of  a  lord  who 
died  intestate. 

Bat,  to  warrant  anch  aeisore,  there  mnat  be  three 
proclamations  made,  for  the  heir  of  the  copyholder 
to  oome  in  and  be  admitted. 

And,  according  to  Lord  Tenterden,  Mr.  Juatice 
Bayley,  and  Mr.  Justice  Littledale,  thoae  three  pro- 
damationa  muat  be  made  at  consecutive  courta: 
According  to  Mr.  Justice  Parke,  three  proclama- 
tions, though  not  at  consecutive  courts,  would  be 
•efficient.  Doe  d.  Baver  v.  Trueman,  9  Law  J.  K.B. 
119,  a.c.  1  B.  &  Ad.  7S6. 


eaaly  and  safely  done.    Sk$rifv,  Cottttt  1  R^u*-  & 
M.  159. 


COPYRIGHT. 

[See  Injunction.] 

The  Court  will  not  protect  a  foreigner's  copyright 
IklMteke  v.  Skaw^  9  Sim.  fS7. 

A  book  ia  pubtished  in  a  foreign  country,  copies 
of  which -are  bought  and  then  published  in  this 
country — persona  who  porchaae  a  part  of  such  work 
and  publish  it  here,  haye  no  co]>yrigfat  therein. 
Guichard  r.  Mori,  9  Law  J.  Chanc.  «S7. 

Tlte  fraudulently  taking  copies  of  an  original  en- 
graving, to  the  injury  of  the  proprietor,  ia  not  a 
piracy  within  the  meaning  of  the  acta  8  Geo.  t. 
c  15,  7  Geo.  S.  c.  38.  and  17  Geo.  3.  c.  57. 

But.  being  a  fraud  at  common  law,  it  may  be  the 
subject  of  an  action  on  the  case  at  the  suit  of  the 
perty  aggriered.  Murraii  v.  Heath,  9  Law  J.  K.B. 
Ill,  8.C.  1  B.  &  Ad.  804. 

In  a  case  of  alleged  piracy  of  part  of  a  work,  the 
Court,  if  it  refuaea  the  injunction,  will  not  interfere 
to  giro  any  other  relief.  Beily  v.  Taylor,  8  Law  J. 
Chanc.  49,  s.c.  1  Ross.  &  M.  7S,  s.  c.  1  Tsm.  t95. 

Equitable  jurisdiction  upon  the  34  Geo.  3.  c.  93. 
is  not  eiclnded  from  the  special  remedy  thereby 
provided.  Independent  of  that  remedy,  the  statute 
Teats  in  the  inventor  a  right  of  property  which, 
though  only  of  three  months'  duration,  equity  will 
protect  by  injunction,  if  the  title  be  satiafactonly  es« 
tabliahedu 

In  thia  oaae  the  evidence  as  to  title  not  being  con- 
dnsive,  the  injunction  was  dissolyed,  and  an  issue 
dinoted,  the  defendants  keeping  an  account. 

The  Court  will,  itaelf,  compare  and  decide  upon 
alleged  piraeiee  by  inapectioo,  where  that  can  be 


CORN  AVERAGES. 

Tlie  Bales  of  com,  which,  according  to  the  9  Geo.  4. 
c.  60,  are  to  be  retarned  weekly,  arc  not  of  necessity 
salea,  the  contracts  for  which  would  be  binding  ac- 
cording to  the  Statute  of  Frauds.  Whether  so  bind- 
ing or  not,  they  muat  be  returned ;  sod  the  party 
not  making  the  return  is  liable  to  the  penalty,  al- 
though the  contract  for  the  sale  was  not  enfbroesble, 
by  reason  of  the  Statota  of  Frauda. 

Nor  ia  the  time  of  delivery,  or  the  fact  of  delivery 
or  non-delivery,  material.  The  sale  muat  be  returned 
within  the  preacribed  time,  although  there  may  have 
been  no  deliyery.  Rex  y.  Townrow,  9  Law  J.  M.C. 
40,  S.C.  1  B.&  Ad.  465. 


CORONER  AND  CORONER'S  INQUEST. 

[Laws  relating  to  coroners  in  Ireland  amended  by 
10  Geo.  4.  c.  37,  7  Law  J.  Statutes,  74.] 

A  freeholder  of  the  county,  having  a  place  in  the 
county  where  he  has  a  right  to  reaide,  is  capable  of 
being  elected  coroner. 

Such  a  person,  being  elected  coroner,  will  not  be 
removed  from  the  office,  becaoae  he  has  also  a  reai- 
dence  in  a  town  comprised  within  the  ambit  of  the 
oounty.  but  not  being  part  of  the  county,  which  has 
been  Iiia  more  uaual  place  of  abode. 

Qacra*- whether  a  coroner  will  be  remoyed  on 
account  of  hia  more  usual  place  of  abode  being  in  a 
town  aituate  within  the  ambit  of  the  county,  but  not 
part  of  the  county,  when  no  inconyeoience  haa  arisen 
from  the  circumstance.  In  the  matter  of  the  eleetiom 
of  a  Coroner /or  the  county  of  Nottingham,'?  Law  J. 
Uhanc.  61. 

5am5la— that  the  Court  of  Quarter  Seaaiona  have 
no  power  to  compel  the  peraonal  attendance  of  the 
coroner  with  hia  inquisitiona. 

But,  at  all  eyenta,  they  are  not  justified  in  refoe- 
ing  to  give  him  an  order  for  his  fees,  because  he  had 
disobeyed  a  rule  of  the  Seaaiona,  directing  such  per- 
sonal attendance.  The  Kin^  y.  the  Juitiees  of'Cnm^ 
berlewl,  9  Law  J.  M.C.  lOt. 

If  the  names  of  the  jurors  be  not  set  out  in  tb* 
caption  of  a  ooroner'a  inquiaition,  and  the  inqoiaition 
be  not  aigoed  by  the  jurora,  with  their  namea  at 
length,  the  inqoiaition  is  bad.  1  f  some  of  the  jurors 
sign  with  their  marka,  aucb  marka  ought  to  be  veri- 
fied by  an  atteatation.  Rex  v.  Bowen,  3  C.  &  P. 
60t,  [Park] 

It  ia  the  duty  of  a  coroaer,  in  a  caae  of  death  oc- 
curring in  a  pugiliatic  encounter,  to  examine  a  aur- 
geon  aa  to  the  cauae  of  the  death.  Rex  y.  Quineh, 
4  C.  &  P.  571.  [Alderson] 


CORPORATION. 

(A)  Op  the  Charter. 
(«)  Acceptance* 
{h)  Construction, 
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( B)  RlOBTg, Li AUtlTI Ut  ANO  DiBAMLITtU. 

(C)  Bye- LAWS. 

(D)  OrFicERs  AND  Members, 
(a)  QuaUJieatioas, 

(6)  Election, 

(e)  Eights,  Dutiet,  and  Liabililiet, 

(d)  AtfuHion. 

(£)  Remedies  by  and  against. 


my  odier  hwfiil  waamum,  rigbt.  or  Iia«:--Hdi. 
that  tbi»  did  not  sftnctioa  m  pnedce  to  tleet  oit  af 
burgeism  sot  inhabitaDts  ;  the  diaicar,  to  wbicb  tha 
pretence  was  referred .  directing  an  electioa  oat  of  bar- 
geawa  and  inhabitiiD  ta«  Rss  r.  SaltcMi,  7  Lav  J.  K3. 

trr,  S.0. 9  B.&c  «e4,  a.  c.  4  M.&R.S14. 

(B)  Rights,  Liabilities,  and  Disabilities. 


(A)  Op  the  Charter. 

(a)  Aeeeptance, 

A  cbariar  granted  hj  tbe  Crown  cannot  be  par- 
tiallj  accepted,  unleas  it  eboMld  appear  to  be  tbe 
intention  of  tba  Crown  tbat  tbe  grantee  sbould  have 
tbe  option  to  accept  in  part  and  reject  in  part.  Aac 
▼.  Watwnod,  9  Dow.  &  C.  91,  a.  c.  4  Bligh,  N.8.  tl3, 
8.0.7  Bing.  1. 

(6)  CoiMtrticd'ott. 

A  charter  creating  a  corporation  provided  for 
electing  a  major  on  the  Mondav  before  Michaelmaa- 
day,  and  for  the  swearing  him  in  on  tbe  Friday  after 
Mtchaeiaas-day,  in  every  year.  A  subsequent  cliuse 
deolnred  thit  no  person  who  bad  served  tbe  office  of 
mayor  should  be  capable  to  be  re-elected  until  the 
apace  of  three  yeara  next  ensuing  tbe  end  and  deter* 
mination  of  hia  office  of  mayor.  A  person  who  held 
tbe  office  of  nayor  was,  three  years  afterwards, 
re-elected ;  bat,  if  the  compuution  of  tbe  cslendar 
waa  to  be  taken,  time  yean  bad  not  intervened ; 
for  he  bad  gone  out  of  office  on  the  6th  of  October 
1896— waa  re-elected  on  the  f  8th  of  September  18f  9, 
•sd  on  the  tnd  of  October  in  that  vear  waa  sworn 
in.  If  the  computation  was  to  be  taken  according  to 
yeara  of  office,  then,  according  to  the  charter,  throe 
years  had  intervened: — Held*  tbat  the  latter  was 
the  proper  mode  of  oompatation  ;  and  that  he  waa 
well  elected.  Asa  t.  Swyer,  8  Law  J.  K.B.  t9\ ,  b.o. 
10  B.  6c  C.  486. 

In  aaveral  ehsrtera  granted  to  an  immemorial  city 
corporate,  it  waa  directed  that  aberiila  ahonld  be 
chosen  by  the  citizens  and  commonalty  "  from  them* 
aelvea."  A  subsequent  charter,  which  confirmed 
fbrmer  privileges,  and  which  gave  direction  as  to 
time  and  mode  of  electing  sheriffs,  did  not  contain 
the  words  "  from  tliemselves ;"  but  tbe  oaage  before 
and  sfter  tbat  charter  bad  been  to  elect  sheriffs 
from  among  the  freemen  :^Held,  that  tbe  mere 
omtfaion  of  those  words  in  the  last  charter  did  not 
dispenae  with  the  previooa  limitation ;  4iDd  that  a 
person  not  a  freeman  at  tbe  lime  of  his  election 
was  not  well  elected.  Rex  v.  Grant,  8  Law  J.  K.B. 
3A9. 

A  charter  of  incorporation  directed  the  election 
of  common  conncifanen  to  be  made  out  of  tbe  bar- 
geaaes  and  inhabitants : — Held,  that  a  person  who 
waa  a  burgess,  but  not  alao  an  inhabitant,  waa  not 
well  elected. 

Held  also,  that  the  meaning  of  the  charter  waa 
too  clear  to  admit  of  evidence  of  usage,  to  give  it  a 
contrary  interpretation. 

A  charter  of  restoration,  reciting  previoua  char- 
ters and  a  aunender,  granted  and  restored  to  an 
immemorial  corporation,  all  elections,  nominations, 
and  appointments,  which  they  bad  before  the  aor- 
render,  by  reason  or  pretence  of  any  charters,  or  by 


If  the  mayor  of  a  town  order  weights  aad 
aoraa,  and,  when  soppHed,  they  be  exaaiaed  at  a 
full  meeting  of  the  corporation,— thia  is  aoeb  a  le- 
cogniiion  of  the  contract  aa  will  make  the  corpon- 
tion  liable  to  pay  for  them,  althosgb  the  order  fiw 
them  was  not  under  the  common  seal  of  the  corps- 
ration  ;  and  the  fact,  that  the  mayor  was  afnrw 
vrards  ousted  from  bis  office  by  a  jndgmeat  of  tbe 
Court  of  Kinjr'a  Bench,  makes  no  diffvmce.  Jk 
Grave  ▼.  the  Muyor  and  Cerporetioa  of  Maamemtk,  4 
C.  &  P.  1 1 1.  [Tenterden] 

A  member  of  a  corporation  ia  not  a  ceiBptteat 
wituess  to  austaia  tbe  claim  of  the  corporatioB,  srss 
though  he  release  his  interest  in  the  sobjeet-BaHa 
of  the  suit.   Doe  v.  Too(h,  S  Y.&  J.  I9. 

(G)  Bye-laws. 

A  bye-law  enlarging  the  class  of  perasas  Irsm 
whom  a  corporate  oiSoer  ia  to  be  eeleoted,  beyond 
the  number  or  claas  described  by  tbe  cfMnar,  is 
bad.  Rex  ▼.  BemUtad,  9  Law  J.  K.B.  5tl,  a.c 
2  B.  &  Ad.  699. 

A  chsrter  vests  the  right  to  elect  borgeases  ia  the 
general  body  of  an  ancient  corporation,  and  gives 
a  power  to  make  bye-laws  to  a  aelect  body.  lbs 
general  body  makee  a  bye-law  delegating  tbe  peecr 
to  elect  burgesses  to  the  select  body : — Held,  tint 
this  is  a  good  bye-law  ;  for  the  power  given  by  tbs 
charter  to  tbe  aelect  body  to  make  bve-lawa  doai 
not  divest  tbe  general  body  of  the  nght  to  auks 
our h  laws,  which  is  incident  to  it  at  commiOB  law. 
Rex  V.  Westieoed,  2  Dow.  &  C.  «1»  s.  a.  7  Biag.  I, 
a.c.  4  Bligb,  11.8.  SI. 

The  common  council  of  tbe  city  of  London  bare, 
by  coatom,  a  right  to  make  ordinanees  for  regahiisg 
carls  worked  within  tbs  eity  for  hire,  testnisinf 
their  number,  licensing  them,  and  regalatiag  tbs 
manner  in  which  they  aliall  be  licoaaed.  A  kys- 
law  WHS  made  in  coaomon  council,  that  4f0  of  saeb 
carts,  and  no  more,  should  by  tbe  president  sad 
governora  of  Christ's  Hospital  be  allowed  or  liceessd 
to  work  for  hire  within  the  oity: — Held,  tbat  aoeb 
bye-law  waa  supported  by  the  custom ;  end  thst 
the  discretionary  power  of  licenaing  was  rightly 
and  ex  neee»iiate  delegated  by  tbe  oamfflea  cooacu 
to  a  smaller  body.  And  (on  motion  for  a  preeeieadet 
after  return  to  a  habeat  eerput^  obtained  by  a  |iarty 
aued  on  tbe  bye-law)  the  Court  refused  to  iaqmn 
whether  or  not  the  number  of  4f0  waa  reasosabls. 
Shaw  T.  Pope,  t  B.  &  Ad.  465. 

The  roasters  of  a  company,  under  a  bye-Uw,  issaed 
to  the  wardens  their  warrant  to  diairaia  for  a  pa* 
nalty.  This  warrant  waa  put  in  aa  evidence  by  iIm 
plaintiff*  (the  party  distrained  upon)  in  an  aetiaa  hi 
the  aeisnra,  to  eatabliafa  hia  ease  against  the  masfins 
aa  co-defendants  witli  tbe  wardens.  The  waifaat 
recited  a  demand  of  the  penalty  pravioos  to  tbe 
seisnre:— -Held,  that  such  demand  was  aot  esta- 
blished by  the  putting  in  of  tlie  warrant  by  tfaa 
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plaiiitUr,  but  tbat  th<  defcndanto  oagbt  to  haT6 
pwwred  it. 

This  obJMtion,  on  bebalf  of  tbc  phintiflT,  in  banco, 
on  resistiDi^  the  defeBclant's  appUcntion  for  a  new 
txial,  «*as  held  valid,  ihoiigfa  not  noticed  at  the  trial. 

Ahfaougb  a  bye-law,  inflicting  a  penalty »  do  not 
in  ita  terma  require  that  it  aliall  bo  demanded  pre- 
Tioaaly  to  diatreaa  being  made,  yet  such  demand  is 
necoaoarily  to  be  implied,  and  moat  be  proved.  The 
practice  on  aooh  bye-lawa  baa  accordingly  been,  to 
arer  a  drmaad  aad  refnaal  in  the  pleadings. 

Unlraa  each  be  a  necesaary  implication,  the  bye- 
law  would  be  nnreasonabla  in  inflicting  a  penalty 
agaiaat  a  atranger  without  sncfa  demand  and  refusal, 
aad  therefore  bad. — SembU  alao,  that,  without  auch 
inaplicatioo,  it  would  be  unreaaonable  and  bad,  in 
not  requiring,  in  terma,  notice  of  the  bye- law  to  be 
giTon  to  a  atranger  previoua  to  infliction  of  the 
penalty. 

In  anpport  of  a  bye-law,  in  favour  of  a  company 
in  a  corporate  town,  to  exclude  strangera  from  free 
trade,  a  corporator  ia  not  a  competent  witneaa  where 
the  oorporatioD  paitioipatea  in  the  penalty  for  in* 
fraction  of  the  bve*Uw. 

But  sfai^,  that  the  declarations  of  a  deceased 
corporator,  aa  to  reputation  of  the  coatom  ao  to  ex- 
clode  Btringera,  would  be  admianble. 

In  order  to  introduce,  in  evidence,  an  entry  in 
the  company's  book,  of  an  acknowledgment  by  a 
straBger,  that  be  had  infringed  the  bye-law,  evi* 
doace  aUundt  moat  be  previoualy  given,  to  aata* 
bUah  who  tbe  party  was  who  made  the  entry,  and 
io  what  situation  be  stood  }  those  oircumatancaa  are 
not  to  be  gathered  from  tbe  entry  itaelf. 

Such  an  entry  being  ancient,  lapse  of  time  dia* 
poDOoa  with  tbe  neceaaity  of  proving  ibe  band* 
wntitig  of  the  peceon  who  made  it.  Davu$  v.  Af  er- 
MM,  9  Law  J.  Ezch.  153,  s.  c.  1  C.fii  J.  6S7|  s»  e.  1 
Tyrw.  437. 

(D)  Officbrb  and  Members. 

(a)  Qualifieations, 

[See ante,  (A,  ft)  ;  posf,  (c).] 

'Where  tbe  custom  of  a  corporation  was,  that 
"  €ttry  frtemun*$  wn  bom  in  tbe  town  after  hia  fa- 
ther waa  a  freeman,  ahould  be  admitted  a  freeman 
cm  attaining  his  age  of  twenty-one  years ;"  and  no 
inatance  appeared,  since  the  time  of  Queen  Elizabeth, 
at  more  than  one  con  of  a  freeman  having  been  ad- 
mitted ia  right  of  his  father: — Held,  that  the  ei« 
pcasaioB,  "  every  freeman's  aon,"  when  construed 
^  the  oaage,  did  not  mean  "tvtry  §on  of  a  free- 
man ;*'  and  that  the  eostom  was  satisfied  by  one 
aon  of  a  freeman  beix^  admitted.  Aesv.  th»  Mayor 
mmd  Jurau  of  Hy,  7  Law  J.  K.B.  107. 

Where  a  charter,  creating  a  oorporation  of  mayor, 
jarats,  bailiffs,  and  borgeaaea,  provided  that  the 
vacanciea  in  the  office  of  jurat  should  be  filled  up 
from  the  burgesses  "  or  inhabitanta"  of  the  town ; 
and  nothing  appeared  to  shew  that  it  waa  intended 
that  a  jurat  shoald  first  be  t  bargees :— Held,  that 
an  inhabitant  who  had  Hot  been  previoualy  a  bur- 
gees was  well  electe-d  to  the  office  of  jurat*  Rex 
w.  GrMt,  ?  Law  J.  K.B.  9f,  s.e.  8  B.&C.  86$,  s.6. 
SM.«(R.39l. 

A  parson  whs  bad  been  bMnd  to  Serve  a  noiaiyi 


for  tbe  purpose  of  being  admitted  to  act  aa  one,  but 
who,  dorine  tbe  time  of  his  apprenticeship,  fiUei  the 
situation  of  a  banker's  clerk  from  nine  in  the  morn- 
ing until  five  in  the  afternoon,  eoiog  after  five  to 
the  notary *8  office,  waa  refiiaed  admiaaioa  as  a  mem- 
ber of  tbe  Scriveners'  Company  (preparatory  to  bis 
application  for  admiwion  as  a  notary),  on  the  ground, 
that  the  aertice  with  the  notary  waa  merely  colour- 
able :— The  Court  held  tbe  refusal  to  be  warranted ; 
and  wovld  not  grant  a  mandamus  to  tbe  company 
to  admit  the  applicant.  Ret  v.  th§  Serhoniti^  Com- 
pany, 8  Law  J.  K.B.  199,  a.  c  10  B.&  C.  611. 

(6)  Election. 

The  general  body  of  a  oorporation  may  lawfully 
delegate  the  power  to  elect  burgeaaes  to  a  select 
bddy  of  the  corporation.  Rox  v.  Wettwood,  t  Dow. 
&  C.  tl,  8.  c.  4  Bligh,  N.s.  913,  s.  c.  7  fiing«  1. 

(c)  Righti,  Pttfist,  and  LiabilitUt. 

The  offiom  of  town  clerk  and  common  oouncilman 
in  the  same  person,  held  not  to  be  incompatible ;  no 
foot  appearing  from  which  it  must  be  inforred,  that 
the  person  who  held  them  would  have  to  perform 
any  conflicting  duties*  Rex  v.  WtlUam  Jonet,  9 
Law  J.  K.B.  103,  s.  e.  1  B.  &  Ad.  677. 

Whether  the  offices  of  town  clerk  and  alderman 
are  of  themselves  incompatible,  so  that  they  can, 
imder  no  circumstances,  be  held  by  the  aame  per- 
son— qvurte. 

But  where  the  duties  of  the  office  of  town  derk 
VOquired  that  he  should  attend  the  corporate  meet* 
ings,  and  take  minutes  of  their  proceedings,  and  by 
the  charter  he  was  removable  at  the  pleasure  of  the 
oorporation,— Held,  that  this  office  waa  incompa* 
tiUe  with  that  of  alderman,  inasmuch  as  the  town 
clerk  might,  in  his  character  of  alderman,  have  to 
vote  upon  a  question  affecting  his  own  conduct,  or 
touching  the  retaining  of  his  own  situatioB  as  town 
derk. 

Tbe  foot,  that  the  town  derk  had  a  yearly  salary, 
which  might  be  increased,  diminished,  or  taken  away 
by  tlie  corporation,  vras  held,  for  the  same  reaaon, 
to  render  the  office  of  town  clerk  incompatible  with 
that  of  alderman. 

The  ciremnstance  that,  by  the  charter,  tbe  num^ 
her  of  aldermen  was  indefinite,  held  not  to  answer 
the  above  objeetions.  i7er  v.  Tinard,  7  Law  J.  K.B. 
{75,  s.  0.  9  B.  ft  C.  41 8,  s.  o.  4  M.  &  R.  400. 

(d)  AntoUan* 

[See  ante,  (D,  a).] 

WberS  it  is  sought  to  deprive  a  corporator  of  one 
office,  OB  tbe  ground  that  ae  has  vacated  it  by  tlio 
subsequent  acceptance  of  an  offioa  incompatible  with 
the  former  one,  it  must  be  ahewn,  not  only  that  bo 
has  acted  in  the  subsequent  offioe,  but  that  his  ap* 
pointment  to  it  «iaa  legaL  Until  «uoh  appointment, 
tbe  holding  of  the  former  office  is  legal.  Rex  v» 
i>av»7LawJ.K.B.308,  b.o«  9B.&C.70t,  s.c.  4 
AI.'AcR.  541. 

A  town  elerk  of  a  borough  held  hia  office  for  life, 
with  power  to  appoint  a  deputy.  He  appointed  oae^ 
A  bill  of  indictment  for  forgery  being  found  against 
the  tawn  elerkk  he  fled  tbe  country  and  did  not  re* 
turn.  The  duties  of  the  office  were  continued  to  t»e 
discharged  by  the  deputy,  until  he  (the  deputy)  died. 
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tdfor  aot  ttteadug  the 
ijiBg  froai  the 
that  he  did 
He  hed  eboidMied  the 


at  which  he  was  re- 
held  eft  a  charter-daj.     No 
•f  the  i—yoii  gnea  far  the  edjomn- 
dej. 

A  mtmai     Ermj  wm mhtt  la  pgeaiieied  to  atteod 

ea  the  chavtar^aj ;  aad  iha  adjoanment  ae- 

mT*''f  ta  the  eiaga,  waa  a  continnance  of 

the  daj :  aetioe,  thcvefoie,  aot  aeceaaaiy. 

Itat  ▼.  Hmnu,  9  Law  J.  ILB.  165,  a.e.  1  B.  &  Ad. 


(E)  RiaCMES  BT  AKD  AOAIIIST. 


lAtttrwmf  Cmmmi 


▼.  Veyvr  rf  lawUt.  3  Beat.  595, 
.  Uw  J.  Ids.] 


It  ia  set  aereaarjr,  ia  order  to  cieate  a  eorponi- 
liee.  that  aej  ezprcae  fena  of  words  be  uaad,  either 
la  the  charter  or  the  act  of  parUaaient  which  ineor- 
poratee.  Acoordiaglj,  where,  froa  different  paru  of 
aeis  ofparliatat,  it  clcarlj  appeared  that  certain 
peraeaa  weta  to  act  for  a  poblic  purpoae — that  of 
Mokiaf  a  river  aaTigahle;  aad  aaioDg  other  prori- 
i«  that  ihejr  were  to  hare  a  pablic  corporate 
p,  to  Make  orders  for  the  gvidaaoe  of  other  per* 
thaa  ihaae  of  their  owa  Wj,  aad  to  Uke  laod 
hj  aaccsawioa.  aad  aot  bj  inheritaace  r-^Held,  that 
they  were  eatitled  to  sae  ia  tbeir  corporate  name  for 
•a  laiorT  doae  to  tbeir  real  property,  (altboogh  (bey 
had  aot  b»ea  created  or  de«enbed  in  expreas  words 
at  a  corporatioa»)  aad  were  alao  entitled  in  tbeir 
corporate  character  to  take  (be  toUa,  although  the 
piodace  of  the  tolh  were  to  go  to  the  peraonal  repre- 
aeatatires  of  the  peiaoas  intersated.  Th»  Conterva- 
W$  *ftk»  HiwT  Teae  ▼.  Atk,  8  Law  J.  K.B.  226,  s.  c. 
10  B.  ft  C.  549. 

A  tradiag  corporatioa  baring  by  ita  bye-laws 
Ated  a  rate  of  allowanoe  to  be  made  to  the  widows 
of  dec««ted  members,  aobject  oolj  to  rariation  npon 
« tiefoct  of  Aiada,  cannot  eiereiae  a  diacretiooarj 
pernor  aa  to  the  rate  of  allowance,  but  maj  be  com* 
i\t\Ws\  br  procem  ia  the  ordinarj  courts  of  justice 
^«A  «le(^t  of  ftiads  being  alleged)  to  make  the  allow- 
ani'O  Axeti  in  a  bye-law  in  favour  of  (be  widow  of  a 
(^mani  who  had  entered  after  the  date  of  the  bye- 
lew  in  <)iiestioa,  and  paid  upon  his  entry  a  anm  of 
m^ey  to  the  funds  of  the  corporation,  and  made  a 
Ma«)(  annual  payment  to  the  time  of  bis  death, 
f  jNhrrf  y  Gkugim  t.  Scot/an^,  5  Biigh,  N  A  564. 


COSTS. 

(A)  laccanAL. 

(B)  Plaihtifp's  RlO«T  TOl 

(C)  DcPBHVAirr's  Riobt  to. 

(D)  EZTKA  CORB. 

(£)  I>ooaLE  Costs. 

(F)  Sbcuiitt  ffoft. 

(G)  TAZAnoM  or. 

(e)  lugemermL 
{b)  Aumnimmmi 

(H)  PATMBirr  OP,  BOW  BMffOBCDw 
(  I  )  In  TUB  EcOLBSIASnCAL  CoVtT. 
(K)  IllCBIllllfALCASBS--[SceCBITiOBABl, 

Rar.  Riekar^^t  H.&  R.«».I%. 
Law  J.  171.] 


(A)   InOBNCBAL. 

[See  Tkespass  aad  New  Trial.] 

A  Judge  at  ohambera  has  ao  power  to  civt 
to  partiea,  in  respect  of  a  aaauBoae,  atteadid  Miie 
him  at  chambers.  Asud  r.  Le>,  9  Law  J.  lLB.t3i, 
8.C.  «B.  &  Ad.  415. 

A  man  cannot  be  made  liable  for  the  coals  of  ss- 
other  by  a  parol  ondertaking.  Hameil  ▼.  FdaaaA. 
7  Taw  J.  Chaao.  147. 

J  S  mortgaged  to  the  lesson  of  the  pUatif  cer- 
tain premiaea,  by  way  of  aacmity  for  the  pejwat 
of  a  anm  doe  on  a  cogaorit,  aad  the  casts  of  dbi 
jodgment,  end  mil  siher  cpsIs  end  ^kmrgm  uktimmr 
attettdimg  tfte  tame.  The  aiortgsgees  having  IcfU 
the  aoiount  of  the  judgment,  the  ssaignras  ef  J  S. 
against  whom  a  oommiaaioa  had  iaaned,  sued  tlNB 
for  the  money  received,  aad  obtained  a  veidiet;  lai, 
on  a  aeoond  trial,  the  verdict  was  far  AsJufiaJmii, 
J  S  proving  not  to  be  a  bankrupt : — Held,  tint  As 
mortgagees  were  not  entitled  to  dsim  the  coMiflf 
this  action  as  costs  attending  the  judgment  nidsrtlw 
cognovit. 

On  the  levy,  J  S  gave  notice  to  the  sherif  Alt 
the  goods  belonged  to  bim  jointly  with  snotker  par- 
son, whereupon  the  sheriff  impanelled  a  jury  to  m- 
certain  the  foct,  who  found  that  they  wera  the  nb 
property  of  J  S--Q««r«,  whether  the  ahcnffwsi  ea- 
titled to  call  npon  the  partiea  for  the  costs  of  tbs 
inqnisitioD— SsMfrie,  not.  Dm  d.  ffsfi  r.  lU,  8 
Law  J.  C.P.  147,  a.  c.  6  Bing.  447,  a.  c  4  M.  A  P. 
177. 

The  coeta  incurred  by  an  investigation  of  s  di^ 
poted  fact,  not  allowed  to  a  party  wlw  had  the  jodf- 
ment  upon  the  general  qneetion  of  right,  tke  hk 
being  found  againat  that  party.  FUAert  if  Gk^ 
V.  SeoOand,  5  Bligh,  if.8.  584w 

Where  a  case  determiaed  by  the  Honse  of  Loidi 
on  sn  appeal  is  sent  back  to  thia  Court,  to  do  whst 
should  be  just,  a  part  of  the  decree  having  bees  r»- 
yeraed,  the  qneetion  of  costs  ia  in  the  diaoetion  sf 
this  Court 

Costs  of  the  a|^>eal  in  the  particular  case  ordiisd 
in  fsvour  of  tke  party  succeeding  on  the  sppeol,  •!- 
though  only  in  part  NmI  v.  HetiUy,  IS  Price,  70(lL 

Where  copies  of  deeds 'or  odier  pspen  are  fur- 
nished by  either  party  to  the  Judge  of  the  Coart. 
the  party  is  not  entitled  to  the  coats  of  sncb  copiai 
as  againat  the  other  side;  but  they  are  merely  |M^ 
sonu  coats,  to  be  austained  by  the  party  faniduif 
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them,  unleM  there  be  a  fund  In  ooarl,  thie  being  in 
accordmnce  with  the  practice  in  the  Court  of  Chan- 
cery.    BozoH  V.  WilUmM,  S  Y.  &  J.  878. 

(D)  Plaintiff's  Right  to. 

Where  e  atatate  inpoees  a  oertain  penalty,  to  be 
itecovered  by  action,  and  retts  the  right  of  action  in 
«  pertioular  peraon,  or  collection  of  persons,  the 
vrithholdiog  of  tbe  penalty  ia  an  injury  which  gives 
a  right  to  coets  of  aoit,  as  well  as  to  the  penalty. 
AliUT,  where  the  penalty,  or  the  persons  who  are  to 
Mie  for  it,  be  uncertain.  The  Collie  of  Phvncian$ 
▼.  HarritoH,  7  Law  J.  K.B.  949,  a.c.  9  B.  &  C  5S4« 
S.C.4M.  &R.404. 

Where  the  jury  return  a  verdict  for  the  plaintiff 
upon  a  particular  part  of  his  count,  the  Master  is 
justified  in  not  allowing  the  costs  relating  to  the  re- 
mainder of  theeonot;  altboogh  the  verdict  be  taken 
amd  the  judgment  be  entered  generally;  vnthout 
notidog  the  special  finding  of  the  jury.  Coek$  v. 
Peachy,  7  Law  J.  K.B.  941,  s.  c.  S  M.  &  R.  4tO. 

Where  the  plaintiff  obtained  a  verdict,  and  the 
Court  of  Exdieqaer  arrested  the  judgment,  which 
judgment  was  reversed  by  the  Court  of  Exchequer 
Chamber: — Held,  thnt  the  plaintiff  was  entitled  to 
the  costs  of  the  motion  in  arrest  of  judgment,  and 
that  such  costs  must  be  taxed  by  tlie  officer  of  the 
Court  of  Exchequer.  Adams  ▼.  Mei-edew,  3  Y.  &  J. 
419. 

A  Judge,  under  the  43  Elis.  e.  6,  is  authorized 
to  grant  a  certificate  to  deprive  the  plaintiff  of  costs, 
where  the  verdict  is  for  less  than  40t.  (and  the  ac- 
tion is  not  within  the  exception  mentioned  in  the 
act,)  although  the  plaintiff  could  not  have  proceeded 
in  the  county  conrt.  Such  a^circumstance  may  in- 
floence  the  Judge  in  his  discretion,  whether  he  will 
grant  the  certificate ;  but  it  is  no  bsr  to  his  granting 
It,  where  he  is  of  opinion  that  the  action  ought  not 
to  be  brought  at  all.  Wright  v.  Nuttall,  8  Law  J. 
K.B.  188,  a.  c.  10  B.  U  C.  49t. 

Where  a  defendant  dismisses  a  bill  fbr  want  of 
prosecution,  without  having  made  a  motion  of  which 
he  bad  given  notice,  the  plaintiff  cannot  afterwards 
obtain  an  order  for  the  payment  of  the  costs  of  that 
motion,  as  being  a  motion  abandoned.  Farquharton 
r.  Pitcher,  4  Russ.  510. 

(C)  Defendant's  Right  to. 

[See Malicious  and  Vexatious  Arrest.] 

Wbero  a  plaintiff  would  be  entitled  to  coata,  had 
he  succeeded,  he  is  liable  to  coeta  where  he  fails. 
The  CoUegt  of  Phyaeiam  v.  Harrismi,  7  Law  J.  K.B. 
t49,  s.  c  9  B.  &  C.  5f  4,  s.  c.  4  M.  &  R.  404. 

A  defendant  is  not  entitled  to  costs  upon  a  judg- 
ment of  uon  prot,  for  not  entering  the  iseue,  where 
the  issue  grows  out  of  a  plea  in  abatement.  Jkfic^ 
Imm  t.  Bate, 7  Law  J.  K.B.  Itl,  a.  o.  1  B.  &  C. 64S, 
••C3M.&  R.9]. 

In  debt  on  a  bail-bond  against  three  defendantii, 
one  of  them  pleaded  his  bankruptcy  and  certificate, 
whereupon  the  plaintiff  entered  a  tti>(.  pror.  as  to  him. 
The  plaintiff  had  notice  of  the  bankruptcy  before 
plea  pleaded  :~Held,  notwithstanding,  that  the  de- 
fendant was  not  entitled  to  costs  under  the  8  Elis. 
c.  «.  s.  f .  Booth  V.  Middteroot,  8  Law  J.  C.P.  149, 
s.  c.  6  Bing.  445.  s.  c.  4  M.  &  P.  18S. 

Where  the  plaintiff  obtains  a  verdict  with  damages 
upon  the  general  iasue,  and  the  defendant  obtains  a 

Digest,  18«8— l83i. 


rerdict  upon  pleas  of  justification,  or  other  pleas 
which  answer  tbe  action,  the  defendant  is  entitled  to 
judgment  upon  the  whole  record,  and  to  the  general 
costs  of  the  cause. 

Semble — that  it  is  proper,  in  aU  such  cases,  for  the 
plainuff  to  have  damages  assessed  at  Nisi  Prius, 
under  the  general  issue }  in  order  that  he  may  be 
entitled  to  judgment  in  case  the  defendant's  pleas 
should  afterwards*  be  held  not  to  amount  to  a  legal 
defence.    Alexander  r.  Lawton,  7  Law  J.  K.B.  155. 

The  statute  8  &  9  Will.  3.  c.  11.  s.  1,  which 
gives  costs  to  one  of  several  defendants  obtaining  a 
verdict  in  actiona  of  trespass,  assault,/a/M  mprison- 
ment,  and  ejeetionejirmte,  does  not  apply  in  an  action 
on  the  eate  for  a  malicious  prosecution,  wherein  a 
false  imfnisonment  is  alleged  conaequentially,  or  by 
way  of  special  damage.  Murray  v.  Nieholls,  8  Law 
J.  C.P.  «17,  s.  c.  6  Bing.  530,  s.  c.  4  M.  &  P.  280. 

(D)  Extra  Costs. 

IDew  V.  Clarke,  4  Ross.  511,  Dig.  Law  J.  166.] 

Extra  costs  occasiooed  by  a  mistake  of  the  Master 
sllowed  to  a  creditor  proving  his  debt  against  a 
lunatic's  estate.     In  re  Buckle,  1  Russ.  &  M.  860. 

(E)  Double  Costs. 

Where  the  plaintiff  is  nonsuited,  the  Judge  before 
whom  the  cause  was  tried,  may,  after  an  interval 
of  four  years,  upon  an  affidavit  that  the  defendant 
was  within  the  provisions  of  the  statute  7  Jac.  1. 
c.5,  grant  a  certificate  to  entitle  him  to  double  costs. 
Norman  v.  Danger,  3  Y.  &«  J.  203. 

(F)  Security  for. 

Where  an  infant  sued  by  a  prochein  amy,  who 
was  stated  to  be  insolvent,  and  fraud  was  auggosted, 
tbe  Court  ordered  him  to  give  security  for  coets. 
Mann  v.  Bertram,  8  Law  J.  C.P.  155,  s.  c.  4  M.  & 
P.«15. 

Security  for  costs  to  the  satisfaction  of  the  Master, 
ordered  to  be  given  by  a  person  residing  abroad 
who  sought  to  defend  in  an  action  of  ejectment  as 
landlord,  upon  the  usual  landlord's  rule.  Doe  d. 
Hudson  V.  Jameson,  4  M.  &  R.  570. 

Security  for  costs  not  required  from  a  bankrupt 
plaintiff  resident  abroad.  Hoper  v.  Phillips,  3  M.  dc 
R.84. 

A  plaintiff  will  not  be  required  to  give  security 
for  costs,  or  disclose  his  place  of  residence,  where 
there  is  no  doubt  whether  he  sues  in  his  own  right, 
and  it  doea  not  appear  that  he  is  out  of  the  kingdom. 
Ltoyd  V.  Davis,  1  Tyrw.  533. 

(G)  Taxation  of. 
(a)  In  general. 

Where  two  of  three  defendants  defend  together, 
and  the  third  alone,  the  costs  of  all  (in  the  event 
of  a  verdict  for  them)  should  be  taxed  together. 
Smith  V.  Campbell,  8  Law  J.  C.P.  277,  s.  c.  6  Bing. 
637,  s.  c.  4  M.  &  P.  4d7. 

(6)  Attomies  and  Soliciters*  bilU. 

It  is  not  requisite  that  a  bill  for  business  in  bank- 
ruptcy should  be  taied  under  the  statute  6  Geo.  4. 
c.  16.  s.  14,  before  the  commencement  of  an  action. 
Crowder  v.  Davies,  3  Y.  &  J.  433. 

A  bill  of  coets  was  delivered  by  the  solicitor  in 

N 


90 


COSTS. 


1809,  tod  tbordy  iftenrwds  paiJ  bj  th«  cKrat ;  be- 
twMB  tbat  time  nd  Harcb  1817,  foar  otber  bills  of 
eoets  were  deliTered,  and  ▼triooa  peymeoU  were 
nude  on  ftoooanL  In  NoTember  1817,  a  tiztb  bill 
WM  deliTerad,  wben  tbe  diest  paid  tbe  fmerml  be- 
laaee  dae  oo  tbe  bills  of  costs,  tt  tbe  same  time 
statiog^,  tbat  be  would  insist  on  having  tbe  bills 
taxed ;  an  application  for  taxation  to  a  Jud^^e  at  law 
in  ]8l8»  ana  an  application  to  tbe  Coart  of  King's 
Bench  in  1819,  failed,  from  circomstances  not  in- 
▼olring  tbe  merits  of  tbe  question.  Some  attempts 
at  a  compromise  were  made  from  time  to  time,  and 
the  dient  was  obliged  on  three  or  foar  occasions  to 
leave  England,  in  order  to  attend  to  urgent  businen 
in  fcMreign  countries ;  but  at  length,  in  ISf  4,  a  motion 
was  made  to  have  the  bills  referred  for  taxation^ 
sopported  bj  evidence  tbat  some  of  the  items  of 
charge  were  improper.  The  Court  ordered  that  tbe 
bill  last  delirered  should  be  taxed  generally ;  and 
tbat  tbe  liTe  antecedent  bills  should  be  referred  to 
tbe  Master,  with  a  direction  that  tbe  dient  sbonld 
ddiver  to  the  solicitor  a  schedule  of  the  items  com- 

I»lained  of,  and  that  the  Master  should  exercise  as 
arge  a  discretion  ss  he  might  think  fit,  with  respect 
to  tbe  eridence  on  which  he  should  proceed  in  form- 
ing bis  judgment  concerning  these  items.  SeougaU 
▼.  Campbell,  3  Ross.  545. 

It  appearing,  upon  a  reference  to  tax  an  agent's 
bill  of  costs  in  a  Cbanceiy  suit,  tbat  he  never  had 
been  a  solidtor  of  tbe  court,  tbe  Matter  was  directed 
to  disallow  all  the  items,  except  those  for  disburse- 
moots  made  to  his  clerk  in  court.  Sumner  t.  Atc/^e- 
my,  1  Ross.  &  M.  748. 

After  the  plaintiiis*  costs  bsd  been  tsxed  snd  paid, 
it  was  discovered  that  their  agent  in  the  cause  had 
never  been  admitted  as  a  solicitor;  and  an  order 
was  thereupon  nuide,  tbat  the  Master  should  review 
bis  taxation,  and  disallow  all  such  items  as  did  not 
consist  of  fees  paid  to  tbe  clerk  in  court,  with  a  view 
to  having  tbmn  refnnded.  Ccatn  v.  Huwkyard,  X 
Russ.  &  M.  746. 

Tbe  Master  wss  ordered  to  tax  tbe  costs  of  all  par- 
ties, and  the  amount  was  directed  to  be  paid  out  of 
the  assets  of  tbe  tesUtor  in  tbe  cauae,  bj  his  execu- 
tore,  who  were  at  liberty  to  pay  tbe  costs  of  certain 
parties  to  A  B,  their  solidtor.  A  B  waa  so  attorney 
of  tbe  King's  Bench  and  Common  Pleas,  but  bad  never 
been  admitted  as  a  solicitor  in  tbe  Court  of  Chsn- 
eery ;  and  the  Master,  for  tbst  resson,  dissHowed  the 
whole  of  bis  obsrges,  except  what  be  bad  paid  to  his 
derfc  in  court.  He  had,  however,  previously  received 
from  bis  dients,  to  tbe  full  amount  of  his  bills.  The 
clients  then  petitioned  fw  an  order  on  the  Master  to 
review  bis  certificate,  and  tax  A  B*s  bills ;  bat  their 
petition  was  dimissed.  PtMU  v.  Bfighurtt,  t  Sim. 
«4d. 

If  an  attorney,  after  tbe  expiretioo  of  tbe  month, 
eommenoe  an  action  against  bis  client  for  the  amount 
of  bis  bill,  and  tbe  dient  afterwards  apply  to  have 
it  taxed,  though  on  taxation  more  than  a  sixth  be 
taken  off,  the  sttorney  will  not  be  liable  to  the  costs 
of  the  taxation. 

But  if  tbe  client  obtain  an  order  for  taxation, 
before  tbe  oommenoementof  tbe  action  by  the  attor- 
ney, tbe  latter  will  be  liable  to  tbe  costs  of  taxation, 
if  'the  bill  be  reduced  by  a  sixth.  Jay  v.  Coois,  7 
Law  J.  K.B.  3<,  su  c.  8  a  &  C  635.  a.  c.  3  M.  & 
R.  S5;  s.  r.  QM<ir»aN  v.  Vm\t,  7  Liw  J.  K.B.  4?, 


S.P.  Hsrftya  ▼.  MaUs,7  Lnw  J.  KA5S6;  n  &  9a 
&  C.  755. 

Where  tbe  plaintilTs  attosMj,  in  an  aiissfetmn 
with  tbe  defendsnt,  exacted  fraat  him  tbe  payaaC 
of  costs  as  between  nttomey  and  client;  sad  tks  Ul 
was  lednoed  on  taxation  fiOM  tTl.  to  9L:— Bey, 
tbat  it  wss  not  a  cane  within  the  t  Geo.  <.^  fS^  ia 
which  tbe  attorney  eoald  be  ordered  to  pay  ibesorti 
of  tbe  taxation. 

Nor  would  tbe  Conrt  introduoe  a  precedent  hf 
exeroising  their  joiiadictioo,  independent  of  ibsact, 
over  the  attorney,  as  one  of  tbeir  own  ofieenu  Sai- 
cUft  V.  CUgg,  8  Lsw  J.  K.B.  C80. 

An  sttorney  liable  to  pay  tbe  eosts  of  a  tuadaa 
of  bb  bill,  having  promiaed  to  pay  iboes  costs  tf  as 
socount  were  given  bim,  not  liable  to  the  coita  d 
an  application  to  tbe  Court,  made  withoot  saarfiag 
such  scoount  Kedime  v.  HeuJe,  9  Law  J.  CP.  tfi. 

Injunction  granted  to  restrain  nn  action  im  tte 
amount  of  a  aolidtor's  bill,  wbidi  bad 
after  tbe  commeocement  of  the  action,  and  i 
one-sixth  bad  been  taken  off,  bat  tiie  coals  of 
tion  bad  not  been  seeertained.     Wmlim  ▼.  J« 
— Hndian  v.  Jo&Mamt»  f 


(H)  Faymbnt  of,  how  ekpobckd. 

Under  a  commiasion  of  delcgstes  in  tbe  erdiaiiy 
form,  a  orooeeding  after  eentmce,  to  enforce  pay- 
ment or  tbe  costs,  is  a  proceeding  inddent  to  the 
prindpal  cause,  snd  reqnires  the  pieseuoe  nd  eaa- 
sent  (tt  three  delegales.  And  a  writ  dt  iwmtmmmt 
eapUada,  founded  npon  a  sigmifiemmt  in  the  aoBasef 
two  only,  was  accordingly  qoaabed.  Bar  v.  BUkt, 
9  Law  J.  K.B.  14f,  b.c.  9  B.  &  Ad.  159. 

The  plaintiff's  attorney  having  applied  by  hilar 
to  the  defendant  for  tbe  payment  of  a  debt,  lbs 
latter  four  days  afterwards  paid  tbe  aoMMnt  le  tie 
plaintiff,  not  knowing  tbat  a  writ  bed  been  prerioadf 
aaed  out  against  bim.  The  plaintiff's  aHeney 
afterwards  caused  tbe  defendant  to  be  anesled  oa 
a  writ  sued  oat  before  lbs  payoMnt  was  made  to  the 
plaintiff:— The  Coait  directed  llie  |im  etidiagi  hi  Iw 
sUyed  without  costs,  fisofc*  r.  1l^«ip,7LewJ.CP. 
69,  s.  c.  5  Bing.  190,  a.  c.  9  BC  &  P.  304 

(I)  Costs  ik  the  Ecclcsiastical  Couxt. 

CosU  are  pecoliariy  in  tbe  discretion  of  the  Cooit. 
Delay  is  a  graond  for  refusing  them.  Hmiimgkmr, 
Holloumy,  3  Hag.  Ec.  t8a 

But  that  discretion  is  guided  by  precedssc 
Goodoll  V.  Grey,  9  Hag.  Ecl  574. 

Tbe  principle  on  which  eosts  are  given  est  of  the 
estate,  is  tbat  tbe  party  was  led  into  tbe  oail  by  Ae 
sUte  of  tlie  deceased's  testsmentaiy  papeia.  HiUtm 
V.  Waiktr,  1  Hag.  £o.  74w 

A  suit  by  the  wife  sgainst  her  hoebaad  bariag 
abated  by  the  wife's  death,  tbe  Ooart  wfll  aet,  at  tbe 
lieiition  of  the  proctor,  direct  tbe  costs  incaiied  by 
the  wife  to  be  paid  by  the  bnsbend.  Cktdt  v. 
CheoU,  1  Hag.  Ec  374, 

Bills  of  coau  between  a  proctor  and  bia  pav^  are 
of  conunoo  law  cognisance ;  tbe  Ecdesiasticsl  6wft 
has  no  iuriadiction  orer  them;  tbe  exsmiaalioa  d 
such  buls  by  the  deputy  registrar  is  only  by  eosseal 
snd  «x  grmiid,  snd  neither  party  is  thereby  benad  at 
to  the  amount. 

Tbe  Court  will  not  direct  tiie  deputy  ngialiar  to 
aQow  the  solidtor  of  a  party,  who  baa  a  new  predsr. 
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to  be  proieDt  tt  the  axtminatioD  by  eonaent  of  the 
billof  eotts  of  hit  foimer  proctor;  toch  ftn  ttttrn- 
dftiice  being  nnnsnal  end  nnneceasety  to  the  porpoies 
of  jostioe. 

The  Eeelesiattictl  Court  ean  enforoe  the  ptyment 
of  coste,  where  one  party  it  cODdemaed  in  coats  to 
the  Other  party ;  and  each  costs  are  then  taxed  by 
the  Judge  in  open  court,  on  the  report  of  the  deputy 
registrar,  subject  to  dbjeetion  from  either  party. 
P§ddU  ▼.  £eatif.  1  Hag.  Ec.  684--686. 

On  appeal  in  a  pew  cause  from  condemning  church- 
wardens in  costs,— Held,  first,  that  giving  or  refus- 
ing costs  is  not  a  matter  absolutely  unappealable ; 
though  such  appeals,  especially  for  trifling  sums,  sre 
much  to  be  diacoursged.  Secondly,  that  an  appeal 
is  perempted  by  doing  any  subsequent  act  in  fur- 
tlierance  of  the  sentence — viz.  attending  taxation  of 
costs.  Third,  that  churchwardens  were  properly 
tendemned  in  costs,  where  the  psrty  proceeded 
against,  in  substance,  succeeded,  and  the  suit  was 
rendered  necessary  by  -their  undue  suppression  of 
in  formation.     Lloyd  v.  Poole,  3  Hsg.  Eo.  477. 

In  general  the  husband  is  bound  to  defray  the 
wife's  costs,  and  also  to  provide  alimony  pendenu 
lite ;  but  when  the  wife  has  separate  means,  which 
the  Court  deems  sufficient  for  her  defence  and  sub- 
n«tence,  she  is  not  entitled  to  alimony  nor  costs 
during  suit:  she  then  stands  on  the  common  footing 
of  a  litigant  party,  and,  on  proving  her  ease,  has  a 
prtaid  faeie  nght  to  costs.  It  is,  however,  discre- 
tionary with  courts,  on  a  consideration  of  all  circum- 
stances, to  relax  the  rule.  D*Jguilmr  ?.  D'Aguilar,  1 
Hag.  £c.  788. 

Costs  in  the  courts  below  not  allowed  to  be  taxed 
in  the  Court  of  Appeal,  as  between  husband  and 
wife;  or  (before  sentence)  as  between  party  and 
party. 

Costs  taxed  do  du  in  dt«m,> between  husband  and 
wife,  though  she  had  a  sepsrate  income.  Wettmea^ 
V.  Westmeaih,  f  Hag.  Ec.  iS3. 

When  a  party  is  out  of  the  kingdom,  the  Court 
will  direct  him  to  give  security  for  costs.  Hillam 
T.  WalhiT,  1  Hag.  Ec.  74. 

The  costs  of  exceptive  sllegations  tendered  on 
both  sides,  (the  admission  whereof  was  suspended 
till  the  final  hearing,  and  then  not  prayed  to  be  re- 
osived,)  not  allowed  to  be  taxed  against  a  party 
condemned  in  coats,     fitrd  v.  Bird,  f  Hag.  Ec.  553. 

Where  a  bill  of  particulars  for  business  done  in 
the  Court  of  Delegates  had  been  recently  delivered, 
though  a  general  account  had  been  rendered,  settled, 
and  psid,  three  years  before,  the  Court,  on  petition, 
(though  such  petition  contained  impertinent  matter,) 
directed  the  bill  to  be  examined  by  the  registrar, 
in  order,  first,  that  the  suitor  might  decide  as  to 
prooeeding  in  other  courts,  to  recover  the  excess  (if 
any ) ;  secondly,  to  found  a  eomplaint  sgalnst  toe 
tifootor,  if  the  charges  were  exorbitant  or  fraudulent ; 
oat  the  Court  cannot  notice  an  asserted  undertaking, 
that  disbursements  only,  snd  those  not  exceeding  a 
certain  sum,  should  be  charged  ;  nor  will  it  make 
an  order  for  the  production  of  vouchers,  which,  if 
demanded,  are  produced  ss  of  course  before  the  re- 
gistrar. -On  the  registrar's  report,  that  the  bill  was 
jnst  and  reasonable,  and  on  the  proctor  for  the  com- 
plainant declaring  he  proceeded  no  further,  costs 
against  the  petitioner  were  not  given,  only  becaosa 
be  vras  almost  a  pauper. 


When  a  detailed  bill  of  ooatA  has  been  delivered  and 
long  acquiesced  in,  and  payment  made  after  the  salt 
was  at  an  end,  and  when  the  party  was  not  inepf 
eoneiUi,  the  party  would  not  be  entitled  to  have  it 
referred  to  the  registrar  for  examination :  aliUr, 
where  the  pajment  took  place  without  a  detailed 
bill,  and  application  for  reference  to  the  registrar 
was  made  shortly  after  the  delivery  of  the  bill. 

A  client  is  under  all  ciroomstancea  entitled  to  a 
detailed  bill  from  his  proctor.  Ftddle  v.  Toiler,  3 
Hag.  Eo.  283—97. 


COVENANTS. 

(A)  CONSTRDOTION. 

(D)  Valid  or  void. 

(C)  Pleading  and  Damages. 

[In  Leases,  see  Lease.] 


(A)  CONBTRUGTION. 

INeedham  v.  Smith,  4  Russ.  318,  Dig.  Law  J.  175.] 

A,  by  deed,  on  his  marrisge,  covenanted  to  settle 
by  his  will,  sll  his  real  and  personal  property  to  his 
wife  for  life,  with  remsinder  to  the  issue  of  the  mar- 
riage as  tenants  in  common. 

By  the  same  deed,  an  estate  of  the  intended  wife 
was  conveyed  to  die  use  of  A  for  ninety-nine  years,  if 
he  should  so  long  live ;  remainder  to  the  wife  for  life ; 
remainder  to  the  children  of  the  marriage,  as  the 
husband  and  wife  should  appoint ;  in  default,  over. 

Another  estate  was  conveyed,  in  contemplation 
of  the  marriage,  to  the  use  of  A  for  life ;  remainder 
to  the  intended  wife  for  life ;  remainder  to  the  chil- 
dren of  the  marrisge,  as  A  and  wife,  or  the  survivor, 
should  appoint ;  in  default,  over. 

The  nuirriage  took  effect,  and  there  were  issue 
three  children  (daughters),  B,  C,  and  D. 

After  the  marriage  another  estete  was  conveyed 
to  the  use  of  A  for  life ;  renuiinder  to  his  wife  for 
life;  remainder  to  the  children  of  the  marriage, 
as  A  and  his  wife,  or  the  survivor,  should  appoint ; 
in  default,  over. 

A  and  his  wife,  by  deed,  appointed  one  of  the 
estetes  to  the  use  of  B  for  ninety-nine  yean,  if  she 
should  so  long  live ;  with  remamder  to  the  use  of 
her  children,  as  she  should  appoint ;  and  reserved  a 
power  of  revocation  ;  and  he  made  similsr  appoint- 
mento  of  the  other  two  estates  to  C  and  D  respec- 
tively. 

B  married,  and  died  in  the  lifetime  of  A,  leaving 
her  husband  and  three  children. 

C  died  in  the  lifetime  of  A,  intestate  and  unmar- 
ried. 

D  remained  unmarried. 

A,  (being  possessed  of  considerable  real  estates, 
besides  those  appointed  to  B,  C,  and  D,  and  also 
much  personalty),  by  his  will  gave  all  his  real  estate 
to  trustees,  upon  trust  for  his  wife  for  life ;  afker  her 
death,  aa  to  one  moiety,  in  trust  (subject  to  the 
provision  thereout  in  favour  of  D,)  for  the  three 
children  of  B,  their  heirs  and  assigns;  and,  as  to 
the  other  moiety,  in  trust  for  D  and  her  husband 
if  any)  jointly  for  life,  and  then  for  the  survivor 
or  life ;   after  his  or  her  death,  in  tru9t  for  the 
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cbildren  of  D»  as  slie  mdA  bar  h  wbtnd  should  tp- 
point*  The  will  then  gife  out  of  the  first  moietj 
to  D,  in  csjte  of  her  msrriage,  an  annual  sum  equal 
to  that  which  the  testator  had  settled  upon  the 
marriaare  of  B. 

Held,  that,  hy  the  oonstruotion  of  the  coTenant, 
all  the  children  took  at  tenants  in  common,  and  had 
Tested  interests  from  the  time  of  their  birth : 

That  the  parties  were  bound  to  elect  between  the 
proTisioDs  made  by  the  settlement  and  the  will; 
and  that  the  three  appoiotments  were  bad,  except  in 
so  fiir  as  thej  gave  the  estates  for  ninety-nine  years. 
NayUr  y.  Wethtrell,  9  Law  J.  Chanc.  1 25. 

The  vendor  of  a  public  house  covenanted  with 
the  purchaser  not  to  carry  on  the  business  of  a  pub- 
lican within  the  distance  of  half  a  mile.  Upon  a 
question,  whether  this  covenant  had  been  broken, 
it  appeared  that  if  the  distance  were  measured  along 
the  footpath,  with  an  occasional  crossing  of  the 
carriage  way,  so  as  to  arrive  at  the  point  by  the 
shortest  possible  mode,  the  distance  was  witliin  half 
a  mile : — Held,  that  for  this  purpose,  die  mode  of 
admeasurement  which  had  been  taken  was  correct, 
and  that  the  covenant  was  broken.  If  the  distance 
were  to  be  measured  by  drawing  a  straight  line,  or, 
as  it  is  popularly  termed,  as  the  crow  flies,  whether 
thiH  would  be  a  correct  mode  of  admeasurement  for 
such  a  purposo—f  u«r«.  Leigh  v.  Hind,  7  Law  J. 
K.B.  313,  8.C.  9  B.&C.  774,  s.c.  4  M.&  R.  519. 

Where  the  captain  of  a  post-office  packet  cove- 
nanted with  the  owners  thereof,  and  their  several 
and  respective  executors,  administrators,  and  as- 
signs, to  pay  to  such  owners,  and  tlieir  aod  every 
of  their  several  and  respective  executors,  admini- 
strators, and  assigns,  the  sum  received  from  go- 
vernment for  the  hire  of  the  ship,  and  a  proportion 
of  the  freight,  to  be  paid  to  them  at  the  banking- 
house  of  Messrs.  B.  &  Co.,  or  such  other  bankers  as 
the  captain  and  the  said  owners  should  appoint,  and 
in  such  shares  and  proportions  as  were  set  against 
their  several  names ;  and  further  covenanted  to  pay 
to  the  said  owners,  their  executors,  &c.,  the  ap- 
praised value  of  the  tackle  and  apparel  of  the  ship, 
&c,  in  Uieir  shares  and  proportions  aforesaid: — 
Held,  that  these  were  several  covenants,  under 
which  the  owners  hod  separate  interests,  and  where- 
on they  could  not  maintam  a  joint  action.  Serrante 
V.  James,  8  Law  J.  K.B.  64,  s.  c.  10  B.  Ac  C.  610. 

(B)  Valid  or  void. 

A  covenant,  by  a  lessee  witli  the  lessor,  to  indem- 
nijy  the  parish  in  which  the  demised  premises  lay 
"  from  all  costs  by  reason  of  his  (the  lessee's)  taking 
an  apprentice  or  servant  who  should  thereby  gain  a 
settlement :"— Held  valid.  WaUk  v.  Fuuell,  7  Law 
J.  C.P.  261 .  a.  c.  6  Bing.  163,  s.  c.  3  M.  &  P.  457. 
See  7  Law  Journ.  C.P.  25. 

Covenants  in  general  restraint  of  trade  are  void. 
Particular  restrainta  are  good,  if  not  unreasonable, 
and  made  with  cousideratiou ;  but  where  tlie  re- 
straint is  larger  than  is  necessary  for  the  protection 
of  the  party  for  whose  security  it  is  made,  it  is 
void.  Homor  v.  Graves,  9  Law  J .  C.P.  192,  s.  c.  7 
Bing.  735,  s.  c  5  M.  &  P.  768. 

(C)  Pl.KADING  AND  DaMACEa. 

In  an  actiou  on  a  covenaTit  that  a  xunrried  woman 
should  join  iu  levying  a  fine,  and  executing  a  deed 


to  deelan  the  oses  tbaroof,  in  etdsr  to  bv  bcr 
dow«r, — it  was  held,  that  the  plaiDtilTs  dedancios, 
which  averred  neiely  an  application  to,  sad  nfasd 
by  her  toioin  in  a  fine,  and  to  exeeots  the  <M, 
was  insufficient,  in  not  averring  aa  applieatioa  ts 
the  covenantor,  in  order  that  he  night  bavs  ■ 
opportunity  of  seeking  to  obtain  her  oooseat  Taakf 
y.  iHieholU,  7  Law  J.  K.B.  17. 

Defendant  covenanted*  by  his  marriags  sittb- 
ment,  to  pay  off,  within  a  year,  oertain  iaeosibnaM 
on  his  esUte,  to  the  amonnt  of  19,00(M.  Oo  his 
failing  so  to  do,  and  bein^  sn^  by  the  trastscs  m 
his  covenant,  he  anffisred  judgment  by  defaalt  Tie 
esutes  were  of  snffioient  valoe.  and  no  spedil^- 
mage  was  averred.  The  jury  having  assessed  tie 
damagea  at  Is.,  the  Court  ordered  a  asv  ioqna- 
tion ; — holding  that  the  plaintiCb  were,  st  bv,  m* 
titled  to  damagea  to  the  6ill  amount  of  the  ineaii* 
brancea ;  and  U)at  the  defendant  must  seek  lelirf  is 
equity.  Leihbritige  ▼•  MyUon,  9  Law  J.  K.B.S90, 
■.c2B.&Ad.77t. 


COUNTY  PALATINE. 

Service  of  a  mandate  obtained  upon  a  noo-bii)- 
able  writ  of  latitat  into  a  county  palatiae,  or  of  the 
latitat  itself,  will  suffice.  Askinvok  v.  ToMlijr.  9 
Law  J.  K.B.  207,  s.c.  2  B.  &  Ad.  416. 


COUNTY  TREASURER. 

A  bond  given  by  a  county  treasurer  parsosBt  io 
the  statute  12  Geo.  2.  c.  29,  with  a  condition  for  ik 
performance  of  his  duties  as  county  tressarer,  les* 
ders  him  liable  in  respect  of  a  breach  of  doty  crestro 
by  act  of  Parliament  passed  subseqoent  to  tbt  n- 
der  the  authority  of  which  the  bond  is  tsken,  to 
before  the  taking  of  the  bond. 

The  Milida  Act,  43  Geo.  3.  c.  47,  (sect.  9. 16. 
and  17,)  casts  certain  dutiea  upon  a  coosty  tns* 
surer :  among  them,  that  of  transmitting  to  cAa 
county  treasurers  accounts  of  money  paid  by  l(w 
in  pursuance  of  the  act,  and  which  it  is  tbe  dsiy 
of  the  other  county  treasurers  to  reinbuiae  bia* 

Held,  that  it  ia  no  part  of  the  duty  of  tbe  cosstj 
treasurer  to  demand  or  recover  socb  awoey  fiw 
the  other  county  treasurers^ 

Nor  is  it  any  part  of  the  duty  oast  "P*.^ 
county  treasurer,  after  he  has  duly  uanssiilliB 
such  account  to  the  other  county  tressarers,  ns 
payment  has  not  been  made,  to  notify  to  ^^ 
sions  the  fact  of  the  transmitting  to,  tad  of  tse 
non-payment  by,  the  other  connty  treasoreia 

Nor,  where  he  has  psid  to  another  eoosty  &«- 
sorer  a  sum  chargeable  to  a  pariah  in  bis  owa  cossij* 
is  it  a  part  of  his  duty  to  obtain  from  tbe  JosDcm 
at  Sessions  an  order  upon  their  pariah  officen  to  <** 
imburse  him.  Farr  v.  HoUis,  8  Lsw  J.  K.B*  Hi  *'^ 
9B.&C.315,s.c.  4M.&R.230. 


COURT. 

1  ho  Court  refused  to  sward  a  preeednth,  wb«« 
a  cause  bad  been  lemoved  by  pone  from  tbs  ©J"*  / 
court,  after  a  judgment  by  default,  and  nolic*  oi  *« 
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eateoUoii  of  a  writ  of  inqQiiy*  GodUjf  ▼.  Mandtn, 
8  Law  J.  C.P.  138,  a.  c  6  Bing.  405,  a.  c.  4  M.  &  P« 
138. 

Whera  magittratea  are  aittiiig  jadiclallj  (aa  ia 
tlie  caao  of  an  infonnation  for  an  offanoe  af^ainat  the 
gjuae  lawa),  whether  an  attorney  hsa  a  right  to  be 
proecnf,  and.  in  that  character,  to  take  a  part  ia 
the  prooeedioga  on  behalf  of  the  aceosed — qu^rt, 

But»  ia  general,  the  ooort  in  which  magiatratea 
are  aittiog  jadiotallj  ia  an  open  eoort,  to  whicb  the 
pnblic  hafe  a  right  of  acceet ;  and,  suppoaing  there 
to  be  room,  that  a  peraon  condacte  bimeelf  properly, 
and  there  be  no  reason  to  joatify  an  order  for  hia 
remoral,  every  one  of  the  public  has  a  right  to  be 


Accordingly,  where  magiatratea  sitting  jodictally 
ordered  an  attorney,  who  attended  on  behalf  of  the 
accnacd,  to  be  tumcKl  oat  of  the  room : — ^Held,  that 
(independent  of  any  question  as  to  his  right  as  an 
attorney)  he  was  entitled  to  maintain  an  action  of 
treapaaa  Ibr  being  thus  turned  out,  on  the  ground 
of  right,  aa  one  of  the  public,  to  be  present.  Daub' 
ney  r.  Cooper,  8  Law  J.  K.B.  f  1,  a.  o.  10  B.  &  C. 
«37,830. 

An  attorney,  merely  in  that  character,  haa  no 
right  to  insiat  upon  taking  part  as  an  advocate  upon 
proceedings  before  Justices  under  a  penal  statute, 
where  it  is  the  practice  of  the  Court  in  which  the 
proceeding  is  pending  not  to  allow  persons  to  prac<- 
tise  aa  attomies  or  adfocates.  Collier  ▼.  Hicks,  9 
Law  J.  K.B.  300,  s.  c*  f  B.  &  Ad.  663. 


CROWN  LANDS. 
[See  10  Geo.  4.  c50,  7  !Law  J.  Stat.  9&] 

[Grant  of  leasee  of  hmds,  &e.  in  the  Duchy  of 
Cornwall,  1  &  f  Will.  4.  c.  5,  9  Law  J.  Stat  6.] 

Although  the  King  holds  lands  aa  Duke  of  Lsn- 
caster,  he  holds  them  as  King  also ;  and  all  his 
prerogatirea  belong  to  him,  with  reference  to  audi 
lands,  as  they  do  with  regard  to  landa  which  belong 
to  kim  immediately  in  right  of  his  Crown.  Akoek  ▼. 
Cooke,  7  Law  J.  C.P.  If  6,  s.  c.  5  Bing.  340,  s.  o.  f 
M.&P.  625. 


CUSTOM. 


A  custom,  that  no  person,  not  free  of  the  city  of 
London,  should  tell  or  put  to  sale  any  wares,  fltc, 
within  the  city  or  liberties,  by  retail,  or  keep  any 
shop  for  tt$e  of  any  art,  &c.,  warranta  a  bye-law  for- 
bidding any  but  freemen  to  thew,  seU,  or  put  to  sale, 
&&,  or  to  u$e  any  art,  Arc,  within  the  same ;  the 
difference  between  keeping  a  ahop  for  the  use  of  an 
art,  and  the  uaing  of  an  art,  ana  the  other  slight 
difference,  being  considered  as  merely  verbal .  Cktrk 
▼.  Denton,  8  Law  J.  K.B.  338,  8.  c.  1  B.&  Ad.  9S. 


CUSTOMS. 
[See  Revenue.] 


COURT  MARTIAL. 

A  puraer  in  the  navy,  charged  with  making  fiilse 
entries  in  the  ship's  books,  for  the  purpose  of  fraud, 
is  liable  to  be  tried  by  a  Navsl  Court  Martial,  under 
tho36th  of  tho  articles  incorporated  in  the  it  Gea  2. 
c.  3:).  Man  v.  Owen,  7  Law  J.  K.B.  255,  s.  c.  9 
B.  &  C.  695,  8.  c.  4  M.  &  R.  449. 


CRIMINAL  INFORMATION. 
[See  Indictment,  and  Information.] 


CRIMINAL  LAW. 

Consolidation  and  amendment  of  atatutea  in  Ire- 
land relating  to  offences  againat  the  peraon,  10Geo.4w 
c34, 7  Law  J.  Stat.  73. 

Amendment  of  9  Geo.  4,  for  facilitating  criminal 
trials  in  Scotland,  1  Will.4.  c.37,  8LawJ.SuU89. 


CROWN. 


Adminiatration  of  the  government  provided  for,  ia 
ise  the  Crown  should  descend  to  the  Princess  Alez- 
andrina  Victoria,  when  under  the  ace  of  eighteen 
yesia.  and  fi>r  the  care  and  guardiaaabip  of  her  per- 
son, 1  Will.  4.  0.  t,  9  Law  J.  Sut.  4. 

His  Majeaty  enabled  to  make  provisbn  for  sup- 
porting the  royal  dignity  of  the  Queen,  1  &  S  Will. 
4.0.11,  9LawJ.8tot.lO. 


CUITING  AND  MAIMING. 
[See  Malicious  Injury.] 


DAMAGES. 

If  by  the  negligence  of  A,  in  building  his  bouse 
adjoining  to  that  of  B,  the  house  of  B  ia  thrown 
down, — A  is  liable  only  to  auch  sum  in  dsmagea  aa 
WB8  the  value  of  the  (dd  house,  and  not  the  whole 
expense  of  building  a  new  one,  LuMn  v.  GodeaU, 
Pea.  15.  [Kenyon] 

In  an  action  for  an  injury  to  the  plaintiff*a  pre- 
miaea,  in  conaequence  of  the  pulling  down  of  the 
defendant'a  house  adjoining,  the  plaintiff  may  re- 
cover damage  for  any  injury  actually  caused  by  the 
negligeace  of  the  defendant,  although  he  haa  not 
himaelf  uaed  those  precautiona  which  it  waa  hia 
duty  to  adopt  againat  auch  injuiy.  Waltere  v.  Pfeil, 
1  M.  &  M.  36t,  [Tentsrden] 

The  plaintiff  bad  accepted  a  bill  for  1482.,  for  the 
aocmnmodatioa  of  T,  who  gave  it  to  N  for  a  parti- 
cular purpose.  N  borrowed  10/.  of  the  defendant, 
and  gave  bim  this  bill  as  a  aecurity.  This  sum  of 
lOi.  was  repaid  by  N,  but  the  bill  was  not  given  up ; 
and  the  defendant  indorsed  it  for  value  to  K,  who, 
when  it  waa  diahonoured,  caused  both  the  plaintiff 
and  T  to  be  arrested ;  and  the  plsintiff  psid  tho 
amount  of  the  bill,  and  the  coata  of  both  arreats  :— 
Held,  that  the  plaintiff  waa  entitled  to  recover  the 
amount  of  the  bill  from  the  defendant,  but  not  the 
costs  of  the  two  arreats.  Rooch  v.  Thompson,  4  C.&c  P. 
191,  s.  c.  1  M.  St  M.  487.  [Tentof^en] 

A  party  employing  another  to  present  a  bill  for 
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•cceptanoe  it  emiMl  to  lecover  nomioftl  damages 
agaiDAt  aaoh  ageot,  if  he  fidls  to  preaent  it,  although 
no  real  damage  whatever  it  oooadoiied  bv  the  neg- 
lect, the  bill  and  eoats  having  been  paid  bj  other 
peraons  liaUe  on  it.  Van  Wart  v.  WooUty,  1  M.  &  M. 
5fO.  [Teaterden] 

Where  a  general  judgment  has  been  given  npon 
■ereral  counta,  aoaie  of  which  are  good,  and  some 
bad,  and  a  oonit  of  error  for  this  reason  reverae  the 
jodgmantf-^wheCber  such  Conrt  should,  since  the 
6  Geo.  4.  o.  50.  a.  60,  award  a  «rit  of  inquiry,  and 
not  a  Mnire  de  novo — qu^n,  FMer  v.  Vlement,  8 
Law  J.  K.B.  176,  a.  c  10  B.  &  C.  47S. 

A  nolU  protequi  entered  up  after  judgment  hy 
default,  is  a  remtttitur  of  the  damages,  and  no  se- 
cond action  can  be  brought  for  such  damagea.  Baa- 
dtn  V.  Hone,  9  Law  J.  C.P.  U9,  s.  c.  7  Bing.  716, 
0.0.  5M.&P.  756. 


DEBTOR  AND  CREDITOR. 

[See  ASSMNMEMT.] 

(A)  Debtor. 

(B)  Creditor. 

(a)  Rights  and  Lia6i/«ti«i.« 

(b)  Priority  of  Paywunt* 

(C)  Composition. 


(A)  Debtor. 

Where  money  has  been  levied  under  an  execution, 
and  paid  to  the  aheriff,  the  debtor  is  discharged ; 
and  the  remedy  of  the  creditor  is  against  the  sheriff 
only.  Norland  v.  PeiiaU,  7  Law  J.  K.B.  54,  s.  c. 
8B.&C.  7««. 

The  discharge  of  a  defendant  in  Scotland,  under  the 
law  there  called  the  cesno  bonorum,  is  not  pleadable 
in  bar  to  an  action  for  debt  which  arose  in  this  coan> 
try,  unless  it  appear  that  the  creditor  has  received  a 
dividend,  or  otberwiso  claimed  the  benefit  of  that 
law. 

The  mere  appearance  of  the  English  creditor  be- 
fore the  Scotch  Court,  and  bis  opposing  the  debtor's 
discharge  under  the  law  of  eet$io  bonorum,  is  not 
such  a  claiming  by  him  of  the  benefit  of  that  law, 
as  to  deprive  him  of  his  right  afterwarda  to  sue  the 
debtor  in  England. 

But  an  English  debt,  proveable  under  a  Scotch 
sequestration,  is  barred  by  the  54  Geo.  3.  c.  137. 
PhilUpi  V.  Alian,  8  Uw  J.  K.B.  f,  s.c.  8  B.  &  C. 
477.  a.c.  SM.&R.  576. 

An  acceptance  of  the  debtor,  taken  as  payment 
by  the  creditor,  must  be  taken  as  a  disobarge,  if  not 
proved  to  be  destroyed,  although  it  is  proved  to  be 
lost,  and  although  the  creditor  offer  to  indemnify 
by  rule  against  any  claim  on  the  bill.  Woodford  v. 
Whitaky,  1  M.  &  IVL  517.  [Parke] 

Where  a  creditor  takes  a  bill  irom  the  agent  of 
the  debtor  for  the  amount  of  tlie  debt,  and  renews 
it  from  time  to  time  at  the  request  of  the  agent,  his 
so  doing  will  not  discharge  the  debtor,  unleea  the 
latter  shew  that  he  dealt  with  his  agent  upon  the 
fSiith  of  the  money  being  paid  ;  or  that,  in  some 
other  mode,  he  has  been  prejudiced  by  the  fact  of 
the  creditor  so  dealing  with  the  agent. 

Accordingly,  goods  were  sold  upon  a  certain  cre- 


dit ;  bsfero  tbo  tisM  for  credit  ezpired,  ths 
applied  to  the  a^nt  of  the  debtor  to  give  hhn  a  bO, 
deducting  the  discount  in  respect  of  the  credit  as- 
eipired.  The  agoat  accordingly  gnve  his  amp- 
taaoe,  deducting  the  discount.  At  this  tse,  tha 
agent  had  money  in  band  soffideBt  to  pay  meiB 
than  the  debt  When  the  bill  became  dne,  it  was 
renewed,  and  again  renewed ;  and  the  leugsih 
carried  the  time  beyond  the  azptration  of  the  en- 
dit.  There  had  been  no  adjostment  of  aooooaii  be- 
tween the  agent  and  bis  pnncipal,  the  debtor.  TIs 
agent  failed,  largely  in  debt  to  his  prmcipsl:^ 
Held,  that,  inaamuch  as  it  did  not  appiear  Aat  lbs 
debtor  had  sustained  any  prejodioe,  or  been  miaU 
by  this  course  of  dealing  with  bis  agent,  the  oadh 
tor  bad  a  right  to  recover  against  faim  for  the  nssa- 
4isfied  debt.  Robintm  ▼.  Road,  7  Law  J.  ILRlSr. 
S.C.  9  B.&C.  449,  S.C  4 M.&R.  349. 

(B)  Crbditok* 

(a)  BigkU  and  LiahilUias. 

ISMy  r.  Ssttf ,  4  Ruas.  336,  Lmv  J.  Dig.  171.] 
[See  1  Will.  4.  c47,  lOLaw  J.  Stat.  lOS,c8nBafi- 

dating  and  amending  the  laws  for  focilitoing  tbs 

paymont  of  debts  out  of  real  osiato.] 

Where  a  debtor  aonda  billa  to  his  creditor  to  ba 
discounted,  and  applied  to  a  particular  pnrpoaa,  tfaa 
creditor  cannot  apply  the  proceeds  of  the  bflb  ta 
faia  own  debt,  and  against  the  particalar  pvrpssa  Ar 
which  they  were  remitted. 

If  in  such  a  case  the  debtor  becosse  banknfit,  bia 
assignees  may  maintain  either  trover  for  dm  bilb, 
or  money  had  and  received  for  their  prodoce ;  aad, 
in  the  latter  case,  the  creditor  will  not  be  entitled 
to  aet  off  bia  old  debt.  Buekannan  v.  Futdky^  7 
Law  J.  K.B.  314,  a.  c  9  B.  &  C.  738.  a.c.  4  M.&  R. 
593. 

Where  an  estate  is  setded  to  the  usual  naea  tabv 
dower,  and  then  a  judgment  ia  entered  op  agaiast 
the  owner  of  the  estate,  and  before  ezecotioa  it 
taken  out  the  owner  of  the  estate  appointa  it  to  a 

Purchaser,  the  judgment  creditor's  lien  is  defoaled. 
'unslall  V.  Trappes  (  Lavton's  ea$e),  3  Sim.  300. 
An  aaaignment  of  property  for  the  purpose  of  ae- 
curing  debts  clue  and  to  be  due,  wi^  a  powtr  of 
aale  upon  giving  six  months'  notice,  ia  only  a  eoBa- 
toral  aecurity ;  and,  without  a  special  clause  to  that 
effect,  does  not  suspend  the  ronedy  by  action  agaisat 
the  debtor.  Ernes  v.  Widdowson,  4  C.  &  P.  151. 
flindal] 

A  receiver  appointed  in  a  suit  instituted  by  ia* 
cumbrancera,  was  ordered  to  keep  down  tibe  iecan- 
brancea  out  of  the  rento,  and  to  pay  the  resadse  to 
the  owner  of  the  estate.  A  judgment  creditor  asy 
file  a  bill  against  the  owner  and  receiver,  witboot 
making  the  other  inoombrancera  partiea,  to  have  bii 
debt  satisfied  out  of  the  surplus  rents.  Leak  v. 
Lord  Zoneho,  f  Sim.  388. 

A  father  conveys  his  eststes  to  trustees  ftrp^pisg 
off  annuities  granted  by  bia  son,  together  with  lbs 
arrears,  and  also  the  aon*s  debto,  if  tfaey  dioagbt 
proper  to  pay  them ;  remainder  to  binaself  for  Uik 
remainder  to  bis  aon  in  fee.  Tho  annuities  wen 
mentioned  in  a  sobedale,  but  the  anaoitsata  wars 
not  parties  to  the  deed.  The  father  and  son  ibaa 
execute  other  deeds,  varying  the  former  traaia. 
Motion  by  one  of  the  scheduled  (^editors,  to  le- 
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atnun  the  troatees  from  ezecutiDg  the  trasts  of 
ibe  aabaequent  deeds,  until  they  had  .perfGnned  the 
tnmtM  of  the  first,  refused.  Walwyn  ▼.  Coutts,  3 
Sim.  14. 

In  a  auit  instituted  in  1814,  to  administer  the 
pezsooal  estate  of  an  intestate,  who  died  in  1807, 
the  Master  reported  that  no  debts  had  been  prored ; 
and  bjtbe  decree  on  further  directions,  in  1817, 
the  whole  of  the  residue  was  apportioned  and  die- 
tri beted  ^  but  as  the  plaintiff  was  then  an  infant, 
bis  share,  amounting  to  four-nintba  of  the  fund,  was 
i«tained,  and  earned  to  his  separate  account.  In 
I8C5,  a  foreign  prince,  claiming  to  be  a  creditor  of 
the  intestate,  petitioned  for  leave  to  prove  his  debt 
•gainst  the  aum  ranaining  in  court ;  and  the  plain- 
tiff»  coming  of  age  soon  after,  applied  to  have  that 
sam  paid  out:^Held,  that  the  ereditor  was  not 
preluded  bjr  the  prerions  proceedings,  or  the  Ispse 
of  time,  from  tendering  such  proof  before  the 
Master ;  but  that  every  defence  uionld  be  allowed 
there,  which  would  have  been  competent  upon  a  new 
biU;  that  the  debt,  if  established,  must  be  restricted, 
as  against  the  fund  in  court,  to  that  proportion  which 
tba  plaintiffs'  share  bore  to  the  whole  amount  dis- 
tributed ;  and  therefore,  that  after  reserving  a  sum 
equal  to  four- ninths  of  the  claim,  the  retiidue  of  the 
fond  ought  to  be  paid  out  to  the  plaintiff.  Greig  v. 
SamervilU,  1  Russ.  &  M.  S3B. 

A  testator  gave  landa  to  A,  in  strict  settlement, 
and  a  manor  to  B,  in  strict  settlement.  On  his  desth 
a  creditor's  bill  wss  brought  for  the  administration 
of  assets;  and  it  appearing  that  the  teatator  owed 
a  debt  on  mortgage,  and  tome  specialties,  the  Master 
was  directed  to  ascertain  whst  proportion  the  pro- 
perties contained  in  the  several  devises  ought  to 
bear,  and  to  raise  the  smount  by  sale  or  mortgage. 
The  Master  sold  the  msnor  and  lands.  The  title  to 
tba  lands  was  completed,  and  the  purchase  money 
paid ;  but  no  good  title  conld  be  made  to  the  manor. 
The  report  was  confirmed  in  1798.  B  continued  in 
the  possession  of  the  manor,  and  never  paid  the 
contribution ;  and,  in  1824,  he  and  hia  eldest  son, 
ba^ng  suffered  a  recovery,  sold  it  to  J.T.  F.  In 
18t5,  A  died ;  and,  in  the  same  year,  hia  eldeat 
aoB,  tenant  in  tail,  filed  his  bill  against  B  and  his 
eldeet  son,  and  the  purchaser: — Uecreed,  that  this 
vras  a  purchase  pendtntt  liU;  and  the  contribution 
reported  by  the  Master  to  be  paid  from  the  estste 
-devised  to  B,  with  interest  snd  costs,  was  ordered  to 
be  raised  bjr  sale  and  mortgage,  and  paid  to  the 
plain^ff.  hituman  v.  Kiimam,  1  Tam.  999,  s.  c.  1 
U  M.  617. 


(b)  Prioriiy  tf  Paymtnt, 

By  deed  between  A  and  B,  it  was  agrsed  thst  a 
in  the  hands  of  A,  but  belonging  to  B,  should 
be  laid  out  in  the  funds,  in  A's  nanoie,  in  trust  for 
B.  A  died,  never  having  invested  the  money  :^ 
Held,  that  B  wns  s  ppecialty  creditor  of  A  for  the 
amount.     Mavor  v.  Davenport,  f  Sim.  Sf7. 

Husband  and  wife  being  lessees  of  a  rectory,  as- 
sign it  to  trustees,  in  trust  to  sell,  and  par  certain 
bonds  of  the  husband,  and  mortgages  on  nis  free- 
bold  estates;  and,  by  a  deed  of  even  date,  the  hus- 
band, in  consideration  of  bis  wife  hsving  joined 
in  the  sssignment,  conreys  his  freehold  estates  in 
trust  for  himself  and  his  wife  for  their  lives,  and, 
after  their  deaths,  to  be  sold  for  benefit  of  their 


children.  The  produce  of  the  rectory  was  aot 
sufficient  to  pay,  in  full,  both  the  beads  and  mort* 
gagss  :^HelQ,  that  the  bond  creditors  had  no  right, 
as  agsinst  the  children,  to  throw  the  mortgagee* 
upon  the  produce  of  the  freeholds.  Boosman  t. 
JokutUn,  d  Sim.  377. 

Where  an  eatate  ia  sold  under  a  decree  of  the 
Court  for  payment  of  debts,  a  judgment  creditor  will 
be  entitled  to  be  paid  out  of  the  whole  produce  of 
the  estate,  and  not  out  of  a  moiety  only.  Twuiali 
V.  Tnipprt^Lawiim's  eattt  3  Sim.  500. 

(C)  Composition* 

A  conveyance  by  a  debtor,  to  trustees  for  pay- 
ment of  scbecluled  creditors,  who  do  not  eaecote  the 
deed,  or  conform  to  its  terms,  cannot  be  enforced  by 
the  creditors.  Garrard  v.  Lord  Lauderdale,  3  Sinu  1  • 

The  plaintiff  agreed  to  accept  a  composition  of 
lOt.  in  the  pound  for  a  debt,  on  his  debtor's  brother's 
agreeing  to  supply  him  with  coals  to  the  smount  of 
the  remaining  moiety  of  the  debt  The  plaintiff  waa 
the  last  person  who  signed  the  agreement  for  the 
compoaition.  The  coals  were  delivered,  and  the 
plaintiff  afterwards  sued  the  surety  on  the  composi- 
tion note : —Held,  that  the  note  was  void,  the  stipu- 
lation for  the  coals  being  a  fraud  on  the  rest  of  the 
oreditora.  Knight  v.  Hunt,  7  Law  J.  C.P.  165,  s.  e. 
5  Bing.  43«,  s.  c.5  M.  &  P.  18. 

By  an  agreement  entered  into  between  the  defen- 
dant and  his  creditors,  reciting  that  the  defendant 
was  indebted  to  his  said  creditora  in  the  several 
sums  of  monev  set  opposite  to  their  respective  names 
in  the  schedule  thereunder  written,  the  creditors,  ia 
consideration  of  a  composition  of  10«.  in  the  pound, 
upon  and  in  respect  of  their  said  several  debts,  agreed 
to  execute  a  general  release.  This  deed  was  eie- 
coted  by  the  plaintiffs.  Besides  the  amount  in- 
serted in  the  schedule  as  the  debt  of  the  plaintiffs, 
they  held  a  bill,  of  which  the  inaolvent  was  the 
drawerl  This  bill,  having  afterwarda  been  dis- 
honoured by  the  acceptor,  was  pot  in  suit  against 
the  insolvent: — Held,  thst  the  release  contaiaed  in 
the  deed  operated  in  discharge  of  the  insolvent's 
liability,  tbe  ooaoealment  of  the  amonnt  of  the  debt 
being  in  effect  a  fraud  upon  the  other  creditors. 
Britun  v.  Hyghtt,  7  Law  J.  C.P.  188,  a.  e.  5  Bing. 
460.  S.C.  31U.&P.  77. 

A  ereditor,  in  respect  of  two  demsnds,  seised  the 
goods  of  B,  bis  debtor,  under  an  ezecotion  for  one 
of  the  two  debts,  and  afterwards  at  'a  meeting  of 
aome  of  the  creditora  of  B,  when  a  compositioa  was 
proposed,  declared  that  he  would  not  agree  to  the 
composition,  unless  the  debt  for  which  the  goods 
had  been  aeised,  were  secured  to  him ;  C,  who  was 
not  a  creditor,  guaranteed  the  debt,  and  A  withdrew 
his  execution,  and  aigned  the  composition  deed : — 
Held,  that  the  bargain  was  a  fraud  upon  the  rest  of 
the  creditors,  and  void.  Coleman  v.  Waller,  5  Y.& 
J.  fit. 

An  agreement  between  a  debtor  and  oertaia  of  his 
creditors,  by  which  they  agree  "  to  accept  payment, 
by  hia  covenanting  to  pay  to  a  troatee  a  third  of  his 
income  and  executing  a  warrant  of  attorney,  as  a 
collateral  security  ;"  so  fSir  binds  each  of  tbe  credi- 
tors partiea  to  it,  that  neither  can  aue  upon  bis  ori- 
ginal demand,  unless  the  debtor  has  failed  to  perform 
bis  part  of  the  agreement.  Good  v.  Cheesman,  9 
Law  J.  K.B.  234,  a.  c.  t  1^  &  Ad.  3«8. 
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A  tradeaman,  boUiog  t  aitafUion  to  a  pubUo  office, 
being  indebted  to  aerenl  peraoaa,  they  met  tofj^tber, 
and  signed  an  agreement*  in  which  they  atated,  that 
he,  being  unable  to  make  immediate  payment,  thej 
agreed  to  accept  payment  by  hia  covenanting  and 
agreeing  to  pay  to  a  tnistee  of  their  nomination,  one* 
third  of  hia  annual  income,  and  executing  a  power 
of  attorney  aa  a  collateral  aecurity.  The  debtor  did 
not  aign  the  agreement,  but  attended  the  meeting, 
and  iszpreaaed  hia  williagneaa  to  comply  with  ita 
tenna.  Before  anything  had  been  done  in  execu- 
tion of  the  agreement,  one  of  the  creditora,  who  had 
signed  it,  brought  an  action  again  it  the  defendant 
for  his  original  debt  :^Ueld,  that  he  could  not  re- 
cover. Good  T*  Chonmau,  4  C.  &  P.  513.  [Tenter- 
den] 

'  Trusteea  under  a  general  aasignment  for  the  benefit 
of  creditors,  refused  to  allow  one  of  them  to  aign  the 
deed,  on  the  ground  that  they  bad  diaoorered,  after 
the  assignment  waa  agreed  on,  that  hia  claim  waa 
founded  on  usnrioua  transactions: — Held,  that  this 
refusal  remitted  him  to  hia  original  rigbta.  Oarrard 
▼.  Woointtr,  4  C.  fie  P.  471.  [Tindal] 

The  defendanta  entered  into  an  agreement  with 
their  creditors,  by  which  trustees  were  appointed,  to 
whom  all  the  eatate  and  effects  of  the  defendants 
were  to  be  cooTeyed  and  assigned,  until  each  credi- 
tor waa  paid  in  full ;  the  deed  to  contain  "  all  uaaal 
and  necessary  clauaea  and  conditions."  The  trustees 
took  possession  of  the  personal  property,  and  paid 
lOj.  in  the  pound  on  the  debts.  A  deed  of  convey- 
ance of  the  real  property  waa  prepared,  whicb  the 
defendanta  lefuaed  to  execute,  it  not  containing  a 
clause  of  releaae.  The  deed  had  not  then  been  exe- 
cuted by  all  the  creditora,  and  the  meeting  at  which 
it  was  produced  was  therefore  adjourned.  The 
plaintiffa  in  the  meantime  aued  for  the  residue  of 
their  debt :— Held,  that  no  sufficient  breach  of  the 
agreement  by  the  defendants  had  been  shewn,  to  re- 
mit the  plaintiffii  to  their  original  right.  Tatlodt  v. 
Smith,  8  Law  J.  C.P.  54,  a.  c.  6  Bing.  559,  s.  o.  3 
M.  &  P.  676. 

Trustees  under  an  aaaignment  for  the  benefit  of 
creditora,  are  entitled  (like  aitaignees  under  the 
Bankrupt  and  insolTent  Debtors  Acts)  to  a  reason- 
able time  to  ascertain  whether  property  held  under  a 
leaae  by  the  debtor,  can  be  made  available  for  the 
benefit  of  the  creditora  or  not ;  but  if  they  act  in 
such  a  way  aa  to  render  the  premiaea  of  less  valua 
to  the  lessor,  or  deal  with  the  property  as  if  the  lease 
were  vested  in  them,  they  will  by  that  conduct  make 
tbemselvea  personally  liable  for  the  payment  of  rent 
and  performance  of  covenants.  Carter  v.  Wariu,  4 
C.  &  P.  191,  8.  c.  1  M.  &  M.  479.  [Tenterden] 
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In  an  action  on  the  caae  for  wilful  misrepresenta- 
tions as  to  the  character  of  an  agent,  whereby  damage 
accrued  to  the  plaintiff: — Held,  that  the  defendant 
was  liable  on  the  ground  of  the  falaeliood  of  the  re- 
preaentatioua  so  made  by  him,  without  express  proof 
of  malice.  FoUer  v.  Charlet,  8  Law  J.  C.P«  118, 
a.  r.  6  Bing.  «96,  a.  c.  4  M.  &  P.  61. 


(A)  Execution  and  Delivbrt. 

Where  a  defendant  in  ejectment  pndaon  tdeai 
called  for  by  the  lessor  of  the  plaintiff,  fock  padic- 
tion  does  not  dispense  with  the  neeenity  of pnofof 
the  execttti<m,  unless  the  defendant  cbusi  ami  is- 
tereat  under  the  deed.  Doe  d.  WiUdm  r.  Jfsrfdi^ 
CUveUnd,  8  Law  J.  K.B.  74,  s.  c  9  B.  &  Ctfi. 
8.  C.4M.&R.  666. 

Where  a  party  prodaced  a  deed  which  htd  ken 
for  aome  time  in  his  possession,  and  ofocd  it  iseri- 
dence  against  a  party  who  formerly  claiBiBd«d» 
ceived  a  benefit  under  it,  bat  afterwards  abtadosed 
that  benefit,  and  gave  up  the  deed  to  (he  ptity  ttai 
producing  it  in  efidence: — Held,  that  this  did  Mt 
dispense  with  the  evidence  of  the  attesiii^  iriiaeak 
Vaehm-  v.  Cockt,9  Law  J«K.B.341,  a.c  lB.&Ai 
148. 

An  inatrument  executed  by  mark,  maj  be  proud 
from  inspection  by  a  person  who  has  seea  the  jartf 
ao  execute  instruments.  George  v.  Sumy,  1 IL  & 
M.  516. 

It  is  not  necessary  in  the  abaenoe  of  the  nhaa^ 
ing  witneaa,  to  prove  the  handwriting  of  the  pntf 
executing  the  deed,  it  ia  enough  to  prore  die  huA- 
writing  of  the  witneaa.  Kap  v.  BrookmeM,SQ.h 
P.  555,  a.  c.  1  M.  &  M.  t86.  [Tbdal] 

Where  the  anbeeribing  witness  to  a  deed  nioflt 
bo  produced,  proof  of  hia  handwritiag  issaioMt 
evidence  of  the  execution  by  the  parties,  whose a^ 
nature  porporta  to  be  affixed  to  i^  witboot  uj  fiv^ 
-  ther  evidence  of  their  identity.  Kay  r.  3ntkBa, 
2  M.  &  M.  286,  a.  c.  3  C.  &  P.  555.  [Best] 

Upon  a  qoeetion  of  settlemeot  by  appreotieebpf 
the  indenture  waa  produced,  apparentiy  execcted^ 
all  parties :  and  the  name  of  *'  George  ^oaai"iiM 
to  the  attestation,  as  the  attesting  iritoefl;  ^ 
without  any  description.  It  waa  prorsd,  ihat  ()»> 
gent  aearch  had  been  made  in  the  place  where  the 
indenture  waa  executed,  but  no  person  of  tbet nn* 
could  be  there  found  ;  and  that  inquiry  hid  ahe 
been  made  of  the  parties  to  the  indenture,  but  bo» 
formation  as  to  the  witness  could  be  obtaised  non 
them  :~bui  that  between  two  and  three  sita  oobi 
the  place,  there  waa  a  George  Jooss,  who  bid  beej 
applied  to,  and  who  said  he  knew  nothiog  tt  is 
about  the  matter.     He  was  not  produced. 

Upon  this  evidence,  the  Sessions  refused  ton- 
ceive  the  partiea  themaelvea  to  provs  the  '""^J* 
of  the  indenture ;  being  of  opinion  that  ^''^"^ 
not  been  done  to  prove  the  handwriting  of  tbetf- 
teating  witneas.  The  Court  of  King's  Beoob  be* 
the  Seaaions  to  have  decided  rigbdy.  /Ztf  r*"* 
InhahitanU  of  MuecUttotte,  7  Law  J.  BiC  96. 

(B)  Construction  and  Operation. 

General  woida,  aufficient  to  pass  a  reranioe,  «* 
paaa  it,  unleas  the  party  using  them  iadicale  tcM" 
intention  to  the  contrary.  . 

Accordingly,  a  seUlor  had  a  life-esttte  la  t  ww 
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BMot  in  Wootton,  of  whiofa  he  wn  also  entitled  to 
the  reTeraion  after  otlier  life-estatee.  He  eobne- 
qnently  ezecnted  a  deed,  by  wbieb  be  iirofeased  to 
wtrance  bis  aona.  He  granted  a  particolar  property 
in  Wotton,  wbicb  be  deacribed,  to  eertain  uwa. 
Tben  followed  general  irorda,  not  deacribiag  tbe 
firat-mentioned  property  hi  terma,  but  ffuflcient  to 
isdade  it.  He  also  eipreaaly  pasaed  bia  bousehold 
Ipooda.  One  of  tbe  troata  was,  the  paying  to  bimself 
n  nnanity  for  life :  anotber  wae,  to  pay  thereout  10/. 
m  year  to  one  of  bia  aona ;  but  tbia  lOL  a  year  oonld 
BOt  properly  have  been  tbua  cbarg^  upon  tbe  firat- 
■Mntioned  property  :»He]d,  tbattbese  ciroomstancea 
did  Do€  abew  a  clear  intention  to  limit  tbe  effect  of 
Ibe  general  words :  and  conaequently,  tbat  tbe  life. 
iBtereat  of  tbe  settlor  and  tbe  reversion  paaaed  by 
tbe  general  worda.  Doe  d.  Fell  t.  Jsjfct,  9  Law  jf. 
K.B.  8«,  a.  0. 1  B.  &  Ad.  593. 

Tbe  defendant  drew  certain  billa  of  escbange  aa 
anrety  for  C  H,  tbe  acceptor.  By  a  deed  to  wbicb 
C  H,  tbe  defendant,  tbe  plaintiff,  and  one  B,  were 
partiea,  C  H  conTeyed  his  leaae,  fiitares,  and  effects 
to  B,  upon  trust  to  sell  the  aame  and  pay  to  tbe 
plaintifia  a  debt  due  to  tliem  from  C  H  and  also  the 
bille  in  qneation.  The  deed  also  oontaioed  a  proviso 
that  tbe  premiaea  should  be  sold,  and  tbe  proceeds 
applied  to  the  pnrposea  specified  in  tbe  deed,  before 
any  proeeedinga  abould  be  had  on  the  bills  against 
tbe  oelendant.  Tbe  tmstee,  with  tbe  knowledge  of 
the  defendent,  omifted  to  take  pofoeaaion  ooder  tbia 
deed ;  and  in  tbe  meantime  a  commisaion  of  bank' 
mptcy  iasoed  againat  C  H,  under  i^ich  bis  efiecta 
were  sold  by  tbe  aasigoeea: — Held,  that  tbe  proviso 
in  tbe  deed  did  not  under  these  circumatancea  ope- 
rate aa  a  bar  to  the  plaintiffs'  right  to  sue  the  defen* 
dnnt  upon  the  bills.  Lancoiter  v,  Hmrritan,  8  Law 
J.  C.P.  S88,  s.  c.  6  Bing.  71S8,  s.  c.  4  M.  &  P.  561. 

A  person  having  a  legal  estate  in  certain  premiaea 
as  trustee,  and  an  equitable  and  beneficial  intereat  in 
tbe  same  estate,  ezecutea  a  deed  which  might  be 
construed  aa  purporting  to  pass  either  both  estatea, 
or  only  tbe  equitable  estate  which  alone  he  has  a 
right  to  convey :— Held,  that  the  instrument  should 
be  construed  as  intending  to  pasa  only  the  estate 
frbich  be  bad  a  right  to  convey ;  for  a  party  ahall 
be  presumed  to  have  intended  to  do  only  that  which 
be  bad  a  right  to  do,  provided  tbe  instrument  be 
lairly  and  reaaonably  capable  of  that  construction. 
Fawsisl  V.  Carpenter,  t  Dow.  &  C.  f  SC. 

(C)  Validity  of,  anp  where  set  aside. 

[Prafe  V.  Barker t  4  Russ.  507,  Dig.  Law  J.  18«  | 
Harvey  v.  Cooke,  4  Ruas.  34,  Dig.  Law  J.  18S.} 
.  By  a  deed,  bearing  date  the  17th  of  April  167?, 
conreying  a  torn  of  an  advowson,  the  considerationa 
were  thus  sUted — "Tbf  sinn  of  20t.  paid  to  the 
grantor  by  the  grantee,  and  for  true  and  faithful 
aervice  done  unto  the  former  by  the  latter ;  as  also 
for  divers  other  good  and  valuable  cauaea  and  conai- 
derationa'bim  (the  grantor)  thereunto  moving:"— 
Held,  tbat,  in  the  absence  of  all  proof  of  fraud  and 
aovin,  the  consideration  (regsrd  being  bad  to  tbe 
date  of  tbe  conveyance,)  muat  be  preaumed  to  be 
waluahie,  GuUy  v.  fiu/iop  of  Extler,  7  Law  J.  C.P. 
60,  a.  c.  5  Bing.  171,  a.  c.  t  M.  &  P.  f66. 

A  deed  was  made  in  1672,  by  wbicb  the  peraon 
•ntitled  to  present  in  tbe  fourth  tarn,  (tbe  church 
^ag  then  full  upon  tbe  first  presentation  only,)  in 

Digest,  18«8— 1831. 


ooniideration  ol  fOi.— of  true  and  foitbfal  aarviee* 
dona-^and  for  diveta  other  good  aad  valnaUe  oanaaa 
and  oonsiderationa,  conveyed  tbe  right  to  praaent 
upon  the  fourth  turn.  In  1828,  such  deed  being 
pleaded  in  aopport  of  tbe  title  to  the  fourth  turn,  the 
party  against  whom  it  was  set  op,  pleaded,  tbat  the 
deed  wsa  made  fraudulently,  in  order  to  deoeiva 
such  person  as  should  purchase  afterwarda.  Issue 
was  joined  upon  this ;  and  the  jury  found  a  verdkt 
negativing  fraud  : — Held,  that  after  tbia  verdict,  tbe 
Court  could  not  hold  tbat,  in  point  of  law,  the  deed 
vraa  fraudulent,  GuUy  v.  Buhop  of  Exeter,  8  Law 
J.  K.B.  281,  a.c.  10  B.  &  C.  584. 

A  having  purchased  a  freehold  estate,  and  paid 
part  of  the  purchase-money,  died  intestate,  leaving 
two  dsughters  bin '  co- heiresses  and  next-of-kin. 
Afber  bia  deceaae,  on  payment  of  the  remainder  of 
the  purchase-money  by  the  two  daughters  and  their 
husbands,  tbe  eatiite  wsa  conveyed  to  tbe  two  daugh - 
tera  aa  tenants  in  common.  By  an  arrangement  be- 
tween the  two  daughters  and  their  husbands,  the 
iiaehold  eatate  and  certain  personal  property  were 
agreed  to  be  taken  by  B,  the  husband  of  one  of  tbe 
daughters,  (by  whom  the  ramaioder  of  the  purchase- 
money  for  no  estate  was  recited  to  have  been  paid,) 
as  bis  shsre  of  the  property,  and  a  fine  was  cove- 
nanted to  be  levied  to  the  use  of  B  in  fee.  The  fine 
was  neglected  to  be  levied,  but  B  remained  in  pos- 
session tiU  bis  desth,  acting  aa  absolute  owner  of  the 
estate:  shortly  before  his  death,  and  aeventeen 
years  after  the  covenant  to  levy  tbe  fine,  a  deed  was 
executed  and  a  fine  levied,  by  which  the  eatate  waa 
aattled  to  the  use  of  B  snd  his  wife  for  their  Uvea 
soccesaively,  with  remainder  to  their  children.  A 
biU  by  the  creditors  of  B,  to  set  aside  tbia  aettlement 
aa  voluntary  and  fraudident  within  tbe  ststute  IS 
Elis.  c.  5,  waa  dismiaaed.  Houghton  v.  Tale,  3  Y. 
&  J.  486. 

Tbe  grantor  of  a  heritable  bond  ia  taken  bound 
*'  to  infeft  and  aeiae  A  B  and  bia  foresaids,  on  our 
own  expenses,  in  the  landa  and  others  above  dia- 
poned,  to  be  holden  from  me  of  and  under  my  imme- 
diate lawful  aoperiora  thereof,  in  the  aame  manner 
aa  I  bold  tbe  aame  m3raelf,  and  for  payment  of  the 
foo-doties  as  I  pay  or  am  bound  to  pay  therefor.'* 
No  confirmation  is  procured  from  tbe  superior:— 
Held,  by  the  House  of  Lords,  affirming  a  judgment 
of  the  Court  of  Sesaion,  that  this  was  a  pubKo  hold* 
ing,  and  invalid  for  want  of  confirmation.  Steoewon 
V.  Rotoand,  9  Dow.  &  C.  104. 

John  Ewen,  by  bis  marriage  contract,  covenanta 
that  his  whole  property  at  the  time  of  his  desth 
shaD  belong  to  the  iaaue  of  the  marriage.  Hia  wife 
diea  in  his  lifetime,  leaving  a  daughter,  an  only 
child,  who,  when  about  twenty-one  yeara  of  age, 
marriea  a  young  man  about  the  aame  age,  and  in  a 
year  after  a  son  ia  bom  of  the  marriage.  The  hus- 
band theu  proposes  to  go  abroad  to  improve  hia  for- 
tune, and  Ewen,  who  was  then  a  prosperous  trader, 
persuades  him  and  his  wife  to  execute  a  deed,  in  the 
nature  of  a  poat-ouptial  contract,  by  which,  in  con- 
aid  erati  on  of  a  aum  of  315/.  they  discharge  him 
from  all  claims  whatever  on  his  property.  They 
were  at  this  time  ignorant  of  the  daughter's  claima 
imder  her  father  and  motfaer'a  marriage  contract, 
and  Ewen,  attended  by  bia  man  of  business,  brotight 
them  the  deed  to  sign  on  the  night  of  the  basband'a 
departure,  and  it  waa  then  executed.  It  was  stated 
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in  the  deed  that  Ewen  had  paid  a  moietjr  of  the  315^ 
at  the  time  of  theexecatioa  of  the  contract,  aud  that 
the  other  moiety  was  to  he  paid  after  hia  death. 
But  ID  point  of  fact  he  paid  down  nothing  at  the 
time  of  the  execution,  hut  only  renounced  a  debt  of 
61/.  due  to  him  from  the  huahand  for  gooda,  and 
gare  a  promiasory  note  for  the  other  96L  Ewen 
lived  for  a  cootiderable  time  after ;  and  two  daya 
after  hia  death,  br  a  trust  deed  of  settlement,  con- 
veyed the  bulk  of  bis  propert\r,  amounting  to  14,000/. 
to  trustees  to  build  an  bospitaL 

The  daughter's  post-nuptial  contract  reduced  on 
the  ground  of  fraud  and  circumvention.  Ewen  r. 
BattnervMn,  ^  Dow.  &c  C.  74. 

Maccabe,  an  Irish  barrister,  becomes  casually  ac« 
qaainted  with  Mrs.  Hussey ,  a  widow  lady,  v^ossesaed 
of  some  property  of  her  own,  and  having  large  ex- 
pectations from  an  aunt.  Maccabe  acquires  her 
confidence,  and  engages  in  the  managenlent  of  her 
affairs,  and  persuades  her  to  give  him  a  deed  of  gift 
of  a  lUrd  of  the  aunt'a  propertr.  When  that  pro- 
perty comes  into  possession,  he  persuades  her  to 
transfer  to  him  one-half  of  it  for  himself,  and  also 
the  other  half  to  he  managed  by  him  on  her  account. 
He  makes  misrepresentations  to  her  4ibout  her  son, 
and  as  to  other  matters,  and  prevails  upon  her  to 
execute  a  releaae  to  him.  Mrs.  Hussey  at  length 
caUs  for  an  account,  which  he  refiiaea  to  render. 
She  offers  him  a  full  discharge,  if  he  would  pay  her 
the  two*  thirds  of  her  property,  cslculated  by  her  at 
21,000/.  He  refuses.  She  nlea  her  bill  in  equity, 
and  the  deed  of  gift  and  release  are  aet  aside,  aa 
having  been  obtsined  by  fraud  and  undue  influence 
and  misre presentation  ;  and  Maccabe  agreed  to  re- 
fund 56,500/.  to  Mra.  Husaey.  This  decree  affimusd 
on  appesL    Maceah€  v.  HtatBy,  S  Dow.  &l  C.  440. 

J  M,  a  man  eighty-three  yeara  old,  being  entitled 
under  the  proviaiona  of  a  truat  disposition  and  set- 
tlement, to  the  annual  produce  of  a  fund  during  hia 
life,  estimated  at  the  value  of  6,000/.,  but  suhjectto 
reduction  in  the  proportion  of  one  tiiird,  upou  the 
event  of  a  suit,  eiecoted  a  deed,  by  which  he  re- 
nounced all  hia  interest  in  the  fund,  and  assigned  it 
to  his  daughter  and  her  huahand,  to  whom  the  re- 
rersion  belonged,  in  consideration  of  an  annuity  of 
40/.  a  year,  to  be  paid  to  him  for  life  out  of  the  fund, 
and  his  funeral  expenses.  In  a  suit  instituted  to 
reduce  this  deed,  it  wss  admitted  that  he  was  weak 
and  infirm,  and  addicted  to  intoxication  ;  and  it  ap- 
peared that  the  deed  was  drawn  up  by  the  agents  of 
the  daughter  and  her  husband,  and  that  no  agent  or 
other  person  was  employed  on  the  part  of  the  father. 
Under  these  circumatanoes  the  deed  washeld  void  and 
reduced,  and  the  judgment  afiirmed  on  appeal. 
M'Diarmid  v.  Jlf'Diarmi</,  S  Bligh,  N.s.  S74. 

By  a  deed  in  1762,  lands  were  conveyed  to  the 
use  of  the  grantor  for  life,  and  after  his  death  in 
trust  for  D  8  his  daughter,  the  wife  of  R  S  ;  and 
after  her  death,  to  the  first  and  other  aons  succes- 
sively of  D  S  by  R  S,  with  remaiodera  over,  and 
subject  to  a  power  of  revocation.  In  1763  the 
grantor,  by  a  will  made  in  execution  of  the  power, 
directed  and  desired  that  if  there  should  be  no  issue 
male  of  tbe  existing  marriage,  the  lands  should 
stand  limited  (subject  to  the  dispositions  of  the  deed 
of  1762)  to  the  first  and  other  aons  of  his  daughter 
by  any  other  husband. 

E  &  died  in  177b,  leaving  D  S,  hia  widow,  and 


four  SODS  surviving.    Soon  after  his  death  D  S  mu- 
ried  R  B,  by  whom  she  had  a  aon  A  B. 

J  S,  the  eldeat  son  of  the  first  marriage,  htnag 
been  from  infancy  a  person  of  weak  capacity,  in  thi 
year  178d,  aa  soon  as  he  came  of  sge,  joined  with 
hia  mother  and  father-in-law,  as  party  to  a  deed.  \j 
which,  reciting  his  title  aa  tenant  in  tail  in  renaiBder, 
subject  to  hia  mother's  life-interest  in  the  lands, and 
an  agreement  which  had  been  nmde  for  providioi 
thereout,  a  present  maintenance  for  him ;  and  ^at 
the  younger  children  of  his  mother  had  beea  kft 
without  proviaion  hj  the  deed  of  1769,  and  farther 
reciting  certain  expenditure  made  on  tbe  premiaesl^ 
R  B,  the  husband  of  his  mother,  for  this  beaefitsf 
the  inheritance,  the  lands  were  aaaigiied  to  tnratset 
for  a  term  of  500  yeara,  in  trust  to  secure  to  J  S  u 
annuity  of  — /.,and  subject  thereto  to  the  oae  of  tks 
mother  for  life ;  remainder  to  R  B  for  hia  lile,  i«- 
matnder  to  tmatees  for  a  term,  to  raise  portioBs  fat 
the  younger  children  of  D  M  his  mother,  and  ssb- 
jeot  thereto  to  the  nae  of  J  S  and  the  heirs  male  of 
his  body  ;  and  in  default  of  male  issue,  to  aoch  olber 
of  the  children  of  D  M,  aa  ahe  ahoold  appoiat,  ssd 
in  default  of  appointment,  to  R  S,  £  S,  and  A  B, 
three  of  her  children ;  remainder  to  her  right  heiis. 

A  fine  and  recovery  were  levied  to  give  eftct  to 
this  deed,  which  waa  registered  in  1789. 

J  S  died  in  1794.  In  1800  L  S,  the  secoBd  an 
of  the  first  marriage,  filed  a  bill  in  Chancery  agaiast 
R  B  and  D  his  wife,  to  estahliah  the  deed  ef  176S. 
and  to  aet  aside  the  deed  of  1785  on  tbe  ground  of 
fraud.  This  bill  wss  dismissed  by  tbe  plaintiff,  ]8Q5l 

By  deed  in  1805.  D,  the  mother,  appointed  tbe 
lands  to  A  B  her  youngest  son,  subject  to  tbe  pay- 
ment of  annuitiea.  In  1809  the  landa  were,  by 
deed  executed  on  tbe  marriage  of  A  B,  aettled  oa 
the  husbsnd  and  wife,  and  the  issue  of  the  marriags, 
notwithstanding  notice  given  to  the  parties  by  L  S 
of  his  claims. 

R  B  died  in  1813 ;  A  B  died  in  1814,  leaviag  a 
aon.  D.  the  motlier,  died  in  1818.  Upon  this  event 
L  S  brought  an  ejectment  againat  tlie  parties  in  pos- 
session, under  the  deed  of  1785.  This  ejecdneot 
was  not  prosecuted,  but  in  1821,  L  S  being  dead,aa 
ejectment  was  brought  againat  the  aame  parties  by 
his  son.  Upon  the  trial,  it  was  sgreed  between  the 
partiea  that  the  sole  question  should  he,  whether  tbe 
deed  of  1785  was  void  at  law  as  the  deed  of  J  S. 
It  was  aworn  upon  the  trial,  by  some  witnesses,  that 
J  S  was  not  competent  at  the  time  of  executing  the 
deed,  and  they  spoke  to  acts  and  conduct  evidencing 
mental  incapacity.  On  the  other  hand,  it  was  by 
others  sworn  that  he  was  competent  to  execute.  It 
was  admitted  that  the  incapacity  did  not  arise  from 
lunacy,  no  evidence  having  been  given  of  Innaer. 

Tbe  Judge,  in  his  charge  to  tbe  jmry,  told  them 
that  the  queation  for  them  to  tiy  was,  whether  J  S 
was  a  person  of  sound  mind  or  not,  and  that  to  coa- 
atitote  such  unsonndneas  of  mind  as  should  avoid  a 
deed  at  law,  the  peraon  executing  auch  a  deed  most 
be  incapable  of  understanding  and  acting  in  the 
ordinary  affairs  of  life,  that  it  waa  not  neceaaary  that 
ho  should  he  without  any  glimmering  of  reason,  and 
that  as  one  test  of  such  incapacity,  the  jury  were  at 
liberty  to  consider  whether  be  was  capable  of  under-> 
standing  what  he  did  by  executing  the  deed  in  qoes-' 
tion,  when  its  general  purport  was  fully  explained  to 
him.  To  this  direction  a  bill  of  exceptioM  was  takes, 
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upon  the  ground  that  the  Judge  refoaed  to  tell  the 
jury  that  in  order  to  avoid  the  deed  at  law,  the  un- 
soundneBs  of  mind  must  amount  to  that  which  con- 
stitutes idiotcj  according  to  the  strict  leg^l  definition 
of  an  idiot. 

Held,  (bat  this  directioD  was  right,  and  that  the 
caae  could  not  be  argued  or  decided  upon  an  objec- 
tioa  that  the  direction  waa  too  genera]  and  tague, 
becaoae  such  objection  was  not  taken  at  the  trial,  and 
did  not  form  part  of  the  biU  of  exceptions.  Ball  v. 
Mannin,  S  Bligh,  N.s.  1,  s.  c.  1  Dow.  Ac  C.  S80. 

Releasea  set  aside  aa  fraudulent ;  and  that,  too, 
though  there  was  no  express  prayer  that  they  might 
be  set  aside.   Williams  v.  Smith,  7  Law  J.  Chanc.  1  it9. 

A,  an  army  ag^nt  in  Dublin,  having  effected  a 
policy  of  inanrauce  on  his  own  life  for  3,000/.,  in 
1 8 1 9,  by  an  informal  instrument,  attested  by  two 
witnesses,  assigned  the  policy  to  C,  who  had  been 
for  many  yearsi  his  confidential  clerk.  From  the 
time  of  the  assignment  A  paid  two-thirds,  sod  C 
one-third  of  the  premium.  In  1891,  by  a  more 
formal  inatrument,  drawn  up  by  a  profeMional  per- 
son, he  executed  a  farther  assignment  of  the  poKcy. 
To  the  first  instrument,  the  consideration  expressed 
for  tlie  assignment  is,  **  regard  and  affection,"  in  the 
second,  '*  friendship  and  affection."  The  last  aa- 
•ignment  was  drawn  up  by  the  attorney  of  C,  and 
both  the  instruments  were  drawn  up  and  executed, 
without  the  knowledge  of  A's  family. 

By  a  codicil  to  hia  will,  A  gare  to  C  a  legacy  of 
lOO/.,  as  a  further  mark  of  his  regard  and  affection. 
Upon  the  death  of  A,  a  letter  addressed  to  his  son 
waa  found  incTosed  in  his  will,  stating  that  the  aa- 
signment  had  been  extorted  from  him  by  C,  by  threats 
uid  undue  influence. 

Upon  a  bill  filed  by  H,  aa  executor  of  A,  to  set 
aside  the  assignment  on  the  ground  of  fraud  and  un- 
due influence,  C,  by  hia  answer,  claimed  the  interest 
under  the  assignment,  as  a  compensation  given  to 
him  -by  A,  in  the  place  of  an  increaae  of  salary. 
Upon  the  depositiona  it  appeared,  in  evidence,  that 
C  had  given  different  accounta  of  the  object  of  the 
policy — via.  that  it  was  effected  as  a  prevision  for 
the  wife  of  A,  and  that  it  had  been  given  to  him,  for 
making  up  the  accounta  of  A,  in  a  way  to  deceive 
government. 

It  appeared  also  in  proof  of  the  charge  of  influence, 
that  C  had  declared  when  the  codicil  was  in  contem- 
plation, that  none  ahould  be  executed  unless  he 
chose ;  and  when  the  letter  waa  found  in  the  will, 
that  he  said  he  could  ruin  the  credit  of  the  bouse  and 
the  character  of  the  testator.  Upon  this,  and  other 
evidence,  an  issue  waa  directed  at  the  inatance  of 
the  defendant,  to  try  whether  the  aaaignments  as  to 
two-thirds  of  the  sum  insured,  were  the  free  and 
volontarv  acta  of  the  testator,  or  extorted  from  him 
by  threata  or  undue  influence,  or  obtained  by  fraud  ; 
the  defendant,  upon  trial  of  this  issue,  was  to  pro- 
duce the  deeds  of  assignment,  and  the  attesting 
witnesses. 

Upon  the  trial  of  the  issue,  the  letter  found  in- 
closed in  the  will,  was  tendered  in  evidence  by  the 
plaintiff;  but  rejected.  The  deeds  of  assignment 
and  the  attesting  witnesaea  were  produced  by  the 
defendant,  but  the  plaintiff  declined  proving  them, 
and  the  witnesses  were  not  examined,  and  the  deeds 
not  proved  by  either  party,  but  other  evidence  waa 
given  nearly  similar  to  that  which  appears  upon  the 


depoaitiona  in  equity  on  the  part  of  the  plaintiff. 
The  defendant  produced  no«  witnesses,  whereupon 
the  jury  found  that,  in  the  event  of  any  assignment 
having  been  made,  as  to  two-thirds  thereof,  it  was 
obtained  by  undue  influence. 

A  motion  to  set  aside  this  verdict,  and  grant  a 
Dew  trial,  was  refused ;  and  upon  a  re-hearidg,  a 
decree  was  made  in  favour  of  the  plaintiff. 

This  decree  was  affirmed  on  appeal.  Collins  v. 
Hare,  t  Bligh,  N.s.  106,  a.  c.  I  Dow.  &  C.  159. 

(D)  Registration. 

A  term  for  399  yeara  in  certain  landa  in  Ireland, 
being  vested  in  B  for  life,  with  the  residue  in  his 
daughter,  a  settlement  is  made  on  the  inter-marriage 
of  the  daughter  and  W,  by  which  the  whole  term  is 
conveyed  to  trustees,  on  trust  to  psy  the  rents  and 
profits  to  B,  the  father,  for  life,  then  to  W,  the  hua- 
band,  for  life,  then  to  the  daughter  for  life,  if  she 
survived  him,  and  afterwards  to  convey  the  term  to 
the  first  son.  This  settlement  is  not  registered.  On 
the  death  of  B,  the  father,  W,  the  husband,  demiaea 
the  whole  term  for  valuable  considers tion  to  K,  and 
the  indenture  ia  duly  registered ;  and  K  afterwarda 
assigns  for  like  consideration  his  lease  of  the  term  to 
I : — Held,  by  the  House  of  Lords,  in  confonnity 
with  the  unanimous  opinions  of  the  attending  com- 
mon law  Judges,  that  the  registared  indoiture  shaU 
prevail  over  the  unregistered  settlement,  and  that 
the  title  of  the  aaaignee  of  the  lease  is  to  be  pre- 
ferred to  that  of  the  widow  of  W,  and  of  the  trustees 
under  the  settlement ;  and  that  thia  is  so,  whether 
the  aasignment  from  K  to  I  wss  registered  or  not, 
for  the  unregistered  asaignment  would  paaa  the  in- 
terest aa  between  the  lessee  and  aaaignee,  and  there 
is  no  conflicting  claimant  under  a  regiatered  deed. 
And  this  construction  of  the  Registry  Act,  6  Ann. 
0.  f ,  holds  good,  whether  the  party  executing  the 
prior  aecret  conveyance,  and  the  aubsequent  regis- 
tered deed,  be  the  same  party  or  not.  Warburtmg 
V.  Lovsland,  ex  dem,  G.  if  H.  Ivie,  f  Dow.  &  C.  480. 

(E)  ReMEOIES  ON. 

Quare — Whether  an  illegality  appearing  on  the 
face  of  the  deed,  can  be  taken  advantage  of,  at  the 
trial,  on  a  plea  of  mm  est  factum.  Homer  v.  Groves^ 
9  Law  J.  C.P.  19S,  a.  c.  7  Bing.  735,  a.  o.  .5  M.  & 
P.  768. 

Where  a  deed  purported  to  be  made  "  in  consi- 
deration of  esteem  for  A  T,  and  for  divers  other 
good  considerations,"  evidence  is  admissible  that  it 
was  mads  in  oonaideration  of  an  intended  marriage 
with  A  T. 

And  it  ia  admissible  evidence  of  this  fact,  that  the 
settlor  (the  future  husband)  inatructed  hia  solicitor 
to  prepare  the  deed  aa  a  marriage  aettlement  And 
that  after  the  deed  waa  executed,  and  before  the 
marriage,  he  spoke  of  it  aa  such.  TuU  v.  Parlett,  t 
M.  e»  M.  47S.  [Tindal] 

To  a  bill  by  one  who  claimed  estates,  either  as 
heir  ex  jHtrte  matemd  of  G,  the  person  last  seised  or 
as  a  remainder-man  under  the  limitationa  of  some 
prior  settlement,  charging  that  G  had  only  a  life- 
interest  in  the  property,  as  would  sppear  if  the  con- 
tents of  a  certain  deed  executed  in  1730,  and  within 
the  power  of  the  defendant,  were  aet  forth,  and 
praying  beaidea  discovery  in  aid  of  an  eiectment, 
the  removal  of  outstanding  terms,  and  other  relief 
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eoBBecttd  with  tlit  aodon  at  Imw ;  a  pka,  that  in 
1766,  G  being  th«a  iraaotin  tail  in  pofteaaioD,  duly 
■offered  a  reooverj  of  the  estates  in  question  to  the 
use  of  himaelf  in  fee,  and  aubaeqnentlj  deriaed 
them  to  the  defendant,  hut  takingno  notice  of  the  deed 
of  1750,  and  not  stating  aor  part  of  its  contents,  was 
oyerniled.  Hungatt  t.  Gatcoigne,  1  Russ.  &  M.  698. 


DEMURRER. 

(A)  Where  allowed. 
<B)  Form. 
(C)  Practioi. 


(A)  Where  allowbb. 
IGrani  r.  Grant,  3  Russ.  598,  Dig.  Law  J.  187.] 

A  general  demurrer  for  want  of  eqnitj  allowed, 
where  it  appeared  on  the  face  of  Uie  hill,  that,  of 
two  eo-plaintiffii,  one  had  not  any  interest  in  the 
Batters  of  the  suit.  Cuff  v.  Platetl,  4  Russ.  <4«. 

Where  a  bill  charges  s  defendant  with  nets  which 
would  suhjert  him  to  a  criminal  proseeutioo  under 
a  itatnte,  the  defendant  need  not  plead  the  statute, 
but  may  demur  to  the  bill.  Fleming  ▼.  St.  John,  t 
8im.  181. 

After  a  otuse  was  at  isstie,  the  plaintiiT  filed  a 
supplemental  bill,  setting  Ibrth  facts  which  occur- 
rsd  before  the  filing  of  the  original  bill,  and  alleg- 
ing the  contrary  of  a  fact  which  was  stated  in  the 
original  bill.  The  defondsnts  put  in  a  general  de- 
murrer to  the  supplemental  bill;  which,  on  argu- 
ment, was  sllowed  by  the  Court.  CaUeUugk  r.Evotn, 
9  Law  J.  Chancr7s. 

(B)  Form. 

A  defendant  who  demars  generally,  does  not 
thereby  admit  the  truth  of  the  bill.  Tkmipi&n  v. 
Bmrelay,  9  Law  J.  Cbanc  tl5. 

If  a  foreign  government  has  not  been  recognised 
by  the  King  of  Great  Britain,  the  Court  will,  upon 
demurrer,  consider  such  government  «s  not  recog- 
nised, notwithstanding  an  allegation  in  the  bill, 
that  the  government  has  been  recognized  by  us. 
Taflor  V.  Barclay,  7  Law  J.  Cbanc.  63,  n.  c  S  Sim. 

txs. 

(C)  PRAOTZOB. 

A  demurrer  to  the  whole  of  an  aokended  bill  may 
be  filed,  though  the  original  bill  has  been  answered. 

Semble — Where  a  demurrer  is  allowed  to  an 
emended  bill,  the  suit  is  entirely  o«t  of  court ;  sod 
the  defendsnt  is  entitled  to  the  costs  of  the  whole 
suit  JoHU  T.  R»dt  7  Law  J.  Chano.  160. 

Leave  given  to  file  a  general  demurrer  adter  the 
second  order  for  time  had  been  taken  out,  the  sub- 
pcena  having  been  made  retnmable  immediately, 
and  there  having  been  no  wilfid  delay  on  the  part 
of  the  defendants.  Attomtv  Genmvl  v.  the  Maym'  and 
Citrporotionrf  Carlisle ,  f  Sim.  427. 

On  a  demurrer  by  a  defendant,  obviously  for  de- 
Isy,  the  Court  allowed  neoneiUum,  moved  ror  on  the 
last  dsy  but  two  of  the  term,  to  be  drawn  up  for 
the  last  day  of  the  term,  although  no  rule  had  been 
given  to  bring  in  the  paper-books,  nor  had  the  books 
been  delivered,  there  not  being  a  sufficient  number 


of  days  to  enable  tbt  plaintiff  to  eMsfeoB  to  iks 
usual  practice  in  cases  of  demurrer.  Gosfcr  v.  Ham- 
kiMi,  9  Law  J.  Ezcb.  53,  a.c  t  C.&  J.  «19. 

Before  the  plaintiiT  can  move  for  judgment  upas 
demurrer,  the  demurrer-books  must  be  delivered  Is 
all  the  Barons  $  and  if  the  defendant  do  noi  deliver 
his  books,  the  plaintiff  must  delirer  them  on  bis 
behalf.  CamrneUn  r.  Thamp^m,  t  C.  &  J.  461.  s.c 
1  Tyrw.  346. 

Demurrer  not  sUowed  to  be  withdrawn  aftar 
judgment — nor,  temble,  after  alignment,  witfaoet  aft- 
davit  of  merits,  far^rctker  v.  WorelMy,  9  Lav  J. 
£xch.  166,  s.c.  1  C.  &  J.  549,  s.c.  1  Tyrw.  414^ 


DEPARTURE. 
[See  Detinoe.] 


DEPOSITIONS. 
[See  Evidence.] 

Magistrates  should  not  allow  depositions  le  W 
framed  so  as  to  nneet  the  enacting  wofds  of  s  sta- 
tute. MiUi  V.  ColUit,  7  Law  J.  M.C.  97,  i.  c.  4 
Biog.  85,  a.  c.  3  M.  &  P.  «4f . 


DETINUE. 


The  gist  of  detinue  is  deuiner :  thetefore,  vhtic 
A  declared  against  B,  in  detinue,  ns  upon  a  gmsd 
bailment;  and  B  pleaded  that  the  subject-msller 
waa  delivered,  not  upon  a  general  heiim<eit,  bat  as 
a  deposit  for  a  loan  of  money  still  dne  ;  A  rephsd  a 
tender ;  and  B  demurred,  alleging  that  the  rcplisa- 
tion  iras  •  departure  from  the  dedaimtka :— Jadg- 
ment  was  given  for  the  plaintiff.  GladMeite  v. 
HmoUt,  9  Lsw  J.  Eich.  145,  a.  c  1  C.  a  J.  565,  s.  c. 
lTvrw.445. 


DEVISE. 


[See  Legacy  and  Will.] 

(A)  CoKSTItOCTCOIl  OF,   IN  OBHBRAL. 

(B)  Of  the  Devisee. 
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(A)  ComTBDOtlOK  OP,  in  OBNBRAL. 

IFarmer  r.  Bradford,  3  Rum.  S54.  Dig.  Law  J.  191 ; 
Harvey  v.  Cook*,  4  Russ.  54,  Dig.  Law  J.  190.] 

A  testmtor  bequeatiied  Blackacre  lo  A  and  B,  with 
pemuMioQ  to  dispose  of  it  if  tbej  thought  proper ; 
hot  if  it  wan  not  told,  ke  gave  it,  after  the  decease 
of  either,  to  the  survivor,  and  directed  that,  after 
the  death  of  both,  it  ahould  be  sold,  and  the  pur- 
ehaie  money  equaUj  shared  between  the  chiUren 
of  A  and  B,  who  were  infants: — Held^  that  A 
and  B  took  00)7  a  life  estate,  with  a  power  of  sale ; 
that  they  conld  make  a  good  title,  and  gire  di«- 
charg^  for  the  porch ase- money ;  that,  after  the 
death  of  A  and  B,  the  purchaae-money  belonged  to 
the  remainder*men.  Breedon  v.  Breedon,  8  Law  J. 
Chanc.  104,  s.  c.  1  Ru«s.  &  M.  413. 

T  H.  by  his  will,  devised  certain  freehold  and 
leasehold  property  to  a  trustee,  upon  trust  to  permit 
his  son,  T  £  H,  to  receive  the  rents  during  his 
Hie,  subject  to  the  payment  of  rents  and  perfor- 
mance of  the  covenaols  reserved  and  contained  by 
aod  in  the  present  or  future  lea«es,  whereby  the 
leasehold  premises  were  or  should  be  held;  and 
also  all  taxes,  fines,  and  expenses  attending  the 
aame ;  remainder  upon  trust  for  the  sons  of  T  EH 
in  fee,  as  tenants  in  eosunon.  The  tenant  for  life 
became  bankrupt,  and  afterwards  died.  His  as* 
sigaees  received  a  som  of  2J0OOL,  subsequent  to 
the  bsnkmptoy,  for  rents  :~Held,  that  these  rents 
Were  liable  to  the  fines  for  renewal.  Uulkes  v.  Bar* 
row,  1  Tarn.  264. 

A  testator,  in  the  early  part  of  his  will,  gave  all 

his  property  amoag  his  four  illegitimate  eiiildren, 

a  Doy  and  thiee  girk,  subject  to  such  regulations 

and  legacies  as  be  should  theresfter  mention.    He 

then  says,  **  As  the  whole  of  this  estate  is  to  be 

squally  divided  amongst  the  before-mentioned  four 

children,  or  the  survivor  of  them,  a  regular  division 

must  be  made  of  the  estate  when  each  comes  of  age, 

or  is  married  ;  and  the  share  of  such  person  is  oirt 

to  be  considered  any  longer  as  belonging  to  the 

gmeral  stock,  but  to  the  particular  peraoa  so  coining 

<tf  age,  if  a  boy.    When  the  girls,  or  any  one  of 

them,  come  «f  age  or  get  married,  I  hereby  direct 

that  their  sliares  may  be  so  settled  on  themselves 

during  their  lives,  and  on  their  children,  in  equal 

proportions,  after  their  deaths,  that  it  will  not  be 

u  the  power  of  the  husband,  if  so  inclined,  to  in- 

jare  either  his  wile  or  children."    The  testator  then 

proceeds:— "Should  it  be  the  will  of  Almighty 

OpA  to  take  one  or  more  of  these  children  unto 

bimself,  the  share  or  shares  of  such  children  dying 

without  issue  are  to  be  equally  divided  amongst 

the  survivors ;  but  in  ease  of  issue,  these  children 

Me  to  inberit  the  shaie  o{  their  parents  amoagat 

^on  equally ;  and  in  case  they  die  without  issue, 

>t  is  to  return  for  the  benefit  of  the  survivors  of 

those  four  children,  or  their  fknulies.     Upon  the 

f^fnmam  of  any  sum  to  the  |Hiblic  stock,  the  issue 

of  a  deceased  child  is  to  have  the  share  whioh  its 

patent  would  have  had : — Held,  that  the  boy,  on 

ittaining  twenty-one,  took  an  absolute  interest  in 

Ilia  share.     Held,  that  the  daughters  took  for  life, 

with  remainder  to  their  issue.     Held,  that  on  either 

daughter  dying  without  issue,  her  share  would  go  to 

the  survivors  of  the  four  children,  in  the  like  manner 

as  their  original  ahares.  Jaekton  v.  Forbet,  1  Tam.88. 


Deriae  to  ezeeotors'and  tmstaes  of  a  freehold  in- 
heritance for  a  tenn  of  ten  years,  in  trust  to  pay 
debts  snd  legacies,  and  after  teststor's  decease,  to 
his  wife  for  Ufe;  then  to  his  grandson,  "Thomas 
Chorlton,  son  of  the  late  Richard  Chorlton,  all  that 
my  estate  where  I  now  live,  and  all  that  other  eatate 
and  premises  thereto  belonging,  situate  in  Pendleton 
aforesaid,  called  or  known  by  the  nsme  of  Weaste 
estate,  now  in  the  tenure  or  holding  of  Thomas 
Walker,  his  sssigns  or  under-tenants,  for  his  own 
use  during  bis  natural  life,  with  remainder  to  the 
first  son  of  the  body  of  the  said  Thomas  Chorlton, 
lawfully  begotten,  severally  and  successively  in  tail 
male,  of  the  name  of  Chorlton.  And  for  want  of 
sucb  lawful  issue  of  that  name,  either  by  my  said 
grandson  Thomas  Chorlton  or  my  son  John  Chorlton, 
then  I  give  and  devise  the  said  estate  where  I  now 
live,  and  the  Weaste  estate,  amongHt  my  daughters 
and  their  children,  share  and  share  alike,  to  bold 
unto  them,  bis,  her,  or  their  heirs  for  ever,  as  tenants 
in  common,  and  not  as  joint  tenants.'*  Thomas 
Chorlton  sadfftred  a  recovery.     He  had  no  ehild. 

Held,  on  an  exoeptioa  to  title,  taken  by  a  pur- 
chaser under  a  sale  by  order  of  the  Court,  that  the 
devisee  could  make  a  good  title  in  fee  to  the  ven- 
dee. Qfurre — whether,  as  tenant  in  tail  or  tenant 
for  life,  with  remainder  in  tail,  or  tenant  for  lifb, 
&C.,  with  contingent  remainder  over,  barred  by  the 
recovery. 

Qumre — whether  John  or  his  issue  took  anv  ae- 
tata by  implication.     Ruthton  v.  Craven,  12  Price, 

tiOO 

Charges  imposed  by  will,  creating  a  term  upon 
real  estate,  to  be  paid  out  of  the  rents  and  profits, 
are  ^jtrimdfaeie  to  be  paid  out  of  tbe  aaoual  rents 
and  profits.  Soch  is  the  primd  facie  meaning  of  the 
woros. 

The  same  words  may  mean,  that  the  charges  shall 
be  satisfied  by  sale  or  mortgage  of,  or  of  part  of,  the 
estate,  as  where  it  would  be  necessary  to  give  efiect 
to  the  chsrge  on  the  property,  according  to  the  in- 
tention of  the  testator,  and  where  the  tenant  for  Hfe 
is  abo  remainder- man  in  fee.  Heueage  v.  Lerd  An» 
doner,  10  Price,  316. 

(B)  Of  the  Devisee. 

[Merttmsr  v.  Weti,  S  Russ.  370,  Dig.  Law  J.  196; 
Croiier  v,  Fkher,  4  Ruas.  398,  Dig.  Law  J.  191 ; 
Pyeroft  v.  Gregory,  4  Ross.  5S6,  Dig.  Law  J.  199.] 

Under  a  devise  by  a  man  married  at  the  time  of 
making  bis  wiU,  and  having  a  wife  then  living,  but 
never  having  had  any  legitimate  children,  (the  will 
being  republished  by  him  after  her  death,)  giving 
part  of  his  freehold  estates  of  inheritance,  except, 
&c.,  (after  devising  his  mansion-bouse  to  bis  wife 
for  lift,  and  giving  to  her  an  annuity  for  Kfe  in  lieu 
of  dower,  and  giving  the  said  mansion-house,  after 
her  decease,  to  Ann  Lewis  for  life,  provided  she  so 
long  oontinued  unmarried,)  to  trustees  for  the  term 
of  thir^-one  years,  and  after  the  expiration  thereof, 
"to  the  chilaren  which  I  may  have  by  tbe  afore- 
said Ann  Lewis,  and  living  at  my  decease,  or  bom 
within  six  months  after,"  and  all  the  other  his 
estates,  lands,  &c.  in  certain  counties  in  England 
and  Wales,  "  to  tbe  use  and  behoof  the  child  or 
children  which  I  may  bave  by  the  said  Ann  Lewis, 
as  above  mentioned,  —real  property  may  be  passed 
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to  such  nttiiral  ehHdivn  lodMcribed,  born' before 
the  date  of  the  will,  such  m  description  of  natural 
children  as  the  objects  of  a  derise,  where  they  hare 
acquired  a  reputation  of  being  the  children  of  the 
testator,  as  will  diatinctly  aod  certainly  point  them 
out,  being  a  sufficient  dengnatio  pertonarum* 

The  capacity  of  illegitimate  offspring  to  take  real 
property  under  a  will,  when  termed  children,  de- 
pends wholly  on  the  due  description  of  the  dflvisees 
by  other  means  of  designation  ;  and  whether  it  ap- 
pear, from  t)ie  general  tenor  of  the  will,  that  such 
offspring  were  meant  by  the  testator. 

Argument,  founded  on  the  parti calar  terms  of  the 
description  of  the  densees,  as  children  "  which  I 
may  leare,"  that  the  words  of  the  will  should  be 
construed  as  baring  reference  to  future  legitimate 
children  of  the  tesutor  by  the  same  woman,  the 
will  being  submitted  to  be  made  in  contemplation 
of  a  poesible  marriage,— rejected,  as  inconsistent 
with  the  general  tenor  of  the  devise,  which  was  lield 
to  be  too  plain  to  be  open  to  such  a  construction. 

If  the  testator  had  married  Ann  Lewis  after  the 
death  of  bis  wife,  and  had  had  other  children, — 
MmhU,  aliter.    Wilkinson  ▼.  Adam,  19  Price,  470. 

A  testator  derises  Black-acre  to  A,  and  White- 
acre  (which  is  of  equal  value)  to  B  ;  afterwards,  a 
commission  of  lunacy  baring  issued  against  him, 
White-acttt  is  sold  by  the  order  of  the  Lord  Chan- 
cellor, for  the  payment  of  the  lunatic*s  debts : — A  is 
not  entitled  to  hare  any  compensation-  out  of  the 
lands  devised  to  B,  for  the  loss  of  the  lands  devised 
to  him,  A .  Holme*  r.  Goodworih,  7  Law  J.  Chanc.  It8. 

J  L  by  hia  will  gave  to  his  niece  the  rents  of 
houses  for  her  life,  and  after  her  death  devised  the 
houses  to  her  children  by  her  late  husband,  in  what 
proportions  she  should  by  her  wiU  direct  At  the 
tentator's  death,  the  niece  had  nine  children,  but 
four  died  in  her  lifetime : — Held,  that  all  the  five 
surviving  children  were  entitled,  to  the  eiclusion 
of  the  representatives  of  those  who  died  in  the  life- 
time of  their  mother.  Held  also,  that  these  children 
took  as  tensnts  in  common,  ^rroio  v.  Billamtf,  9 
Law  J.  Chanc.  198. 

(C)  What  Property  passes. 

A  testator,  resident  in  Jamaica,  devised  the  rents, 
issaes,  and  profits  of  his  estate,  called  lalingtonand 
Cove's  Pens,  in  that  island,  to  A  B:— Held,  that 
the  eatate,  and  the  slaves,  males,  cattle,  and  ma- 
chinery thereon,  passed  under  this  devise.  Suwart 
r.  Gamett,  S  Sim.  398. 

^  A,  being  entitled  to  a  Scotch  heritable  bond,  de- 
vised it,  with  other  property :— The  heritable  bond 
does  not  pass,  but  descends  to  the  heir-at-law.  It 
is  immaterial  that  there  is  also  a  penonal  obliga- 
tion. The  debt  still  retains  its  real  character  as  the 
Jui  fiobiUtts,    Jerningham  v.  Herbtrt,  1  Tam.  10S. 

Edward  Gore,  by  his  will,  made  in  February  1801, 
devised  all  his  manor,  or  reputed  manor,  of  Barrow 
lUinchin,  in  the  countjr  of  Somerset,  with  the  man- 
sion-house, called  Barrow  Court,  thereunto  belong- 
ing, and  the  park,  and  also  all  his  freehold  mes- 
soages,  lands,  tenements,  and  hereditsments  there- 
unto belonging,  situate  in  the  pariah  of  Barrow 
Minchin  and  Barrow  Gumey^  to  trnsteep,  to  the  use 
of  his  eldest  son,  W.  G.  Langton,  for  twenty  years 
from  the  day  of  the  testator's  death ;  and  after  the 
determination  of  that  estate,  to  the  use  of  the  first 


and  other  sobs  of  the  testator's  yoanger  son,  CImiss 
Gore,  in  tail  male ;  remainder  to  testator's  gnni- 
Bon,  J.  G.  Langton,  and  his  sons,  in  tsil  male  ;  aad 
he  directed  that  the  persons  so  taking  these  estascs 
in  tail  male  should  assume  and  use  the  mans  of 
Gore.  He  then  disposed  of  other  parts  of 
property,  situate  in  rarioos  connties,  and, 
other  legacies,  be  bequeathed  to  his  execoton  al 
arrears  of  rent  doe  from  any  tenaata  of  his  cataSes 
in  the  parish  of  Barrow,  to  be  laid  out  npoB  the 
farms,  &c.  appurtenant  thereto :  and  he  changed  his 
said  estate  at  Barrow  with  certain  annuitiesw  Ha 
bequeathed  the  reaidue  of  his  personal  propettr  ta 
his  son  Charles  Gore.  It  appeared  manifestly ,  fism 
the  whole  of  the  will,  that  bis  intention  was  Co 
pose  thereby  of  all  his  real  estate.  The 
died  in  March  1801. 

The  estate  and  manor  of  Barrow  bad  beca  in  the 
testator's  femily  for  serenl  generadons.  In  OeS^ 
ber  1800,  he  purchased  a  farm  and  premises,  whiefc 
adjoined  to  and  were  in  some  parts  intermixed  with 
the  Barrow  estate,  and  which  were  situate  in  t^ 
parish  of  Barrow  Minchin  and  Barrow  Gumey.  Thst 
parish  contained  two  hamlets,  Barrow  Mindiia  sad 
Barrow  Gumey. 

The  manor  of  Barrow  Minchin  was  a  refalBd 
manor,  without  courts,  quit  rents,  or  freehold  te- 
nants. It  extended  beyond  the  hamlet  of  the  smw 
name,  and  comprised  lands  in  the  other  hamieL 
The  gamekeeper  of  the  manor  of  Barrow  Miadhia 
had  been  in  the  habit  of  shooting  over  the  lands  ia 
question  for  several  years  before  and  after  \hej 
were  purchased  by  the  testator,  both  in  the  tice 
of  the  testator  and  of  the  defendant. 

The  testator,  upon  the  marriage  of  his  eldest  sea, 
had  settled  upon  him  considerable  estates  at  a  dis- 
tance from  Barrow  Court.  The  son  aequind  afas 
property  by  bis  wife,  whose  name  (Langtoa)  be 
took ;  and  upon  his  marriage  be  fixed  his 
upon  one  of  the  estates  so  acquired,  at  a 
mm  Barrow  Court. 

On  ejectment  brought  by  M  G,  son  of  Cisufas 
Gore,  the  second  son  of  the  testator,  to  reoover  As 
farm  and  premises  purchased  b^  the  testator  ia 
October  1800 : — Held,  (on  a  special  case  snbmiited 
to  the  Court,)  first,  thst  the  date  of  the  parchsss, 
the  situation  of  the  lands  in  qoestioin,  the  feot  sf 
William  Gore  Langton  being  eldest  son  of  the  tes- 
tator, and  having  married  a  lady  of  fortune,  sad 
taking  her  surname,  and  that  the  andeat  seat  of  lbs 
Gore  femily  was  at  Barrow,  the  eldest  son  zesiiifisg 
at  another  place,  were  admissible  in  evideacs  is 
explain  the  intention  of  the  testator. 

Held,  aecondly,  that  as  the  intention  of  the  tei* 
tator  appeared  manifest  from  the  whole  of  the  viO, 
(if  the  words  "  thereunto  belonging*'  had  aoc  beea 
in  it,)  that  the  lands  in  question  should  pass  as 
part  of  his  Barrow  estate,  and  as  a  jury  might  have 
inferred,  from  the  fact  of  the  gamekeeper  of  the 
manor  having  shot  over  the  lands  in  question,  that 
they  were  within  the  limits  and  part  of  the  anaor; 
and  it  was  left  to  the  Court  to  draw  such  coach- 
sions  as  a  jury  might  have  drawn.  The  woids 
"  thereunto  belonging"  might  be  understood  to 
mean,  in  a  popular  sense  at  least, "  situate  vithia 
the  manor;"  and,  conseooently,  that  the  land  is 
question  passed  by  the  will.  Iltwd.Gerf  v.Iics^, 
9f  B.  &  Ad.680. 
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(D)  What  Interest  vests. 
ICrozier  ▼.  FUhert  4  Ru8&S98,  Di^.  Law  J.  193.] 

Testator,  after  devisiog  certain  real  property  to 
his  heir-at-law,  devised  "to  my  daughter,  £  M, 
all  that  part  of  a  messuage  or  tenement,  with  the 
appurtenances,  which  is  now  in  the  occupation  of 
H   L,   situated  in  Ringstead,   adjoining  the  tene- 
ment in  the  occupation  of  J  M,  to  hold  to  her  and 
ber  assigns,  for  and  during  the  term  of  her  natural 
Ufo,  if  she  shall  so  long  continue  a  widow  and  un- 
married ;  and,  from  and  after  the  day  of  her  decease, 
or  day  of  marriage,  which  shall  first  happen,  I  give 
and  deTise  the  said  part  of  a  messus^e  or  tenement, 
with  the  appurtenances,  and  also  all  that  the  afore- 
said tenement,  with  the  homeatead  and   appurte- 
nances, in  the  occupation  of  J  M,  and  also,  all 
that  my  close  or  orchard  lying  shore  the  said  home- 
stead, OLC,  uoto  the  four  children  of  my  late  son  : — 
Held,  that  these  four  grandchildren  of  the  testator, 
nnder  this  derise,  did  not  tske  an  immediate  rested 
interest  in  any  part  of  the  premises  mentioned 
therein,  hat  a  remainder  expectant  on  the  decease 
or  second  marriage  of  E  M,  and  conaequently,  that 
one  of  those  grandchildren,  a  pauper,  did  not  obtain 
a  settlement  by  forty  days'  residence  in  the  parish 
where  those  premises  wore  situate,  during  the  life 
and  before  the  second  marriage  of  K  M.     Rex  v. 
RivgiUad^  7  Law  J.  K.B.  197,  M.C.  103,  s.  c.  9 
B.  &  C.  218,  s.  c.  4  M.  &  R.  67. 

(£)  Devises  in  Trust. 

In  a  devise,  the  words,  "  and  I  esrnestly  recom- 
mend to  my  said  wife  the  care  and  protection  of  my 
aJbetionate  (friend),  most  heartily  beseeching  my 
said  wife,  that  she  will  permit  and  suffer  the  said 
(friend)  to  lire  and  reaide  with  her,  and  that  she 
will  afibrd  to  the  said  (friend)  the  same  kind  atten- 
tion and  tenderness  which  has  been  always  shewn 
her  in  my  lifetime.  And  I  seriously  and  warmly 
entreat  my  said  wife,  at  her  decease,  to  settle  and 
assure  to  two  trustees  such  part  of  my  real  estate  as 
she  shall  think  proper,  for  the  special  purpose  of 
securing  to  the  said  (person)  during  her  natural  life, 
(in  case  she  surrires  my  said  wife,  but  not  other- 
wise,) such  an  income  as  will  enable  the  said  (nomi- 
nee) to  enjoy  all  those  comforts  of  life  which  she  has 
hitherto  been  used  and  accustomed  to,  leaving  tlie 
amount  of  such  income  to  the  entire  discretion  of 
my  aaid  wife,*'  although  sufficient  per  te  to  raise  a 
trust,  do  not  do  so  where  they  are  coupled  with 
words  of  confidence  in  the  discretion  of  the  devisee, 
as  to  the  exercise  of  a  controlling  power  conferred 
upon  her  by  the  will,  such  as  these — **  And  I  have 
devised  and  bequeathed  the  whole  of  my  said  real 
and  personal  estate,  hereinbefore  particularly  set 
forth,  unto  my  said  dear  wife,  (and  which  she  must 
.  acknowledge  not  to  be  inconsiderable,)  unfettered 
and  unlimited,  in  full  confidence,  and  with  the  firm- 
est persuasion,  that  in  her  future  disposition  and 
diatribution  thereof,  she  will  distinguish  the  heirs  of 
mv  late  father,  by  devising  and  bequeathing  the 
whole  of  my  said  estate,  together  and  entire,  to 
such  of  my  said  father's  heirs  as  she  may  think 
heat  deserves  her  preference  :" — Held,  that  by  the 
latter  clause  no  trust  was  raised  for  the  heirs-at-law 
of  the  teststor's  father,  or  any  of  them,  the  words 
and  objects  of  the  bequest  beiDg  too  vague,  onda- 


fined,  and  uncertain— Graham,  6.  distentiente.    Hs- 
neage  v.  Lord  Audover,  10  Price,  230. 

A  recommendation  or  desire  expressed  in  a  will, 
that  the  devisee  to  whom  the  will  declares  the  tes- 
tator '*  has  devised  and  bequeathed  the  whole  of  bis 
real  and  personal  estate,  unfettered  and  unlimited, 
in  full  confidence,  with  the  firmest  persuasion"  thst 
she  will  adopt  it,  that  is,  in  the  words  of  the  will, 
*'  that,  in  her  future  disposition  and  distributioii 
thereof,  she  will  distinguish  the  heirs  of  my  late 
father,  by  devising  and  bequeathing  the  whole  of 
my  said  estste,  together  and  entire,  to  such  of  my 
said  father's  heirs  as  she  msy  think  best  deserves 
her  preference,"  is  not  confined  strictly  to  the  heirs- 
at-law  of  the  original  testator,  but  may  be  applied 
to  any  or  either  of  all  bis  direct  descendants. 
•  Thus,  in  such  a  case,  the  second  testator  may 
devise  to  a  son  of  a  younger  daughter  of  the  youngest 
sister  of  the  first  devisor,  in  preference  to  the  daugh- 
ter of  an  elder  sister,  and  to  the  only  son  of  ths 
same  youngest  sister  of  the  first  testator. 

It  IS  not  the  true  construction  of  the  terms  of 
such  a  devise,  accompanied  with  such  a  trust,  that 
the  estate  should  be  given  entire  and  altogether  to 
any  one  of  the  first  testator's  heirs  or  descendants. 

Notwithstanding,  therefore,  the  terms  of  the  will, 
expressing  confidence  that  the  testator's  devisee 
would  devise  the  whole  of  his  devised  estate,  toge- 
ther and  entire : — Held,  that  the  testatrix  was  not 
bound  thereby  to  make  such  entire  disposition  of 
the  whole.    Meredith  v.  Hetuage,  10  Price,  506. 

Devise  to  trustees,  their  heirs  and  assigns  for 
ever,  upon  trust  to  pay  the  rents  to  a  married  woman 
for  her  life,  notwithstanding  her  coverture ;  and  after 
her  decease  to  convey  to  the  use  of  such  persons 
as  she  should  sppoint: — Held,  thst  this  passed  the 
whole  legal  estate  in  fee  to  the  trustees.  Due  d. 
Booth  V.  FieU,  9  Law  J.  K.B.  S74,  s.  c.  S  B.  &  Ad. 
564. 

Devise  to  trustees  and  their  heirs,  upon  certain 
trusts ;  then  followed  similar  devises  of  other  lands  ; 
at  the  close  were  these  words  :  "  And  I  hereby  will, 
order,  and  direct,  that  the  ssid  trustees,  and  each  of 
them,  shall,  may,  and  do,  in  every  respect,  give 
receipts,  psy  money,  and  demise  the  aforesaid  pre- 
mises or  any  part  thereof,  as  shall  be  consistent  witli 
their  duty  and  trust,  or  otherwise : — Held,  that  the 
trustees  took  the  whole  legal  estate  in  fee.  Doe  d. 
Keen  v.  Walbank,  9  Law  J.  K.B.  n6,  s.  c.  «  B.  &  Ad. 
554. 

A  testator  devised  lands  to  trustees,  upon  trust, 
out  of  the  rents  and  profits  to  pay  two  annuities, 
and  subject  thereto  to  permit  A,  and  after  him  his 
wife,  to  receive  the  rents  and  profits  during  their 
respective  lives  ;  and,  after  the  decease  of  the  sur- 
vivor, he  devised  the  lands  to  their  children : — 
Held,  that  the  trustees  could  grant  a  vslid  lease  of 
the  lands  for  a  term  of  ten  years.  Naylor  v.  AmiUt 
1  Rnss.&M.  501. 

A  testatrix  devised  lands  to  trustees,  in  trust,  in 
the  first  piece,  at  their  discretion,  to  pay  an  annuity 
to  her  sou  A,  and  next  to  apply  the  rents  to  the 
maintenance,  education,  and  bringing  up  of  the  three 
children  of  A,  during  A's  life.  The  sole  survivor 
of  the  three  children  attained  twenty -one  in  the 
lifetime  of  A  : — Held,  that  the  interest  of  such  sur- 
viving child  in  the  surplus  rents  and  profits  did  not 
cease  on  his  attaining  twenty-one,  but  that  he  son- 
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tinned  entitled  to  thtm  dnria^  the  life  of  hU  fitber. 
Badham  r.  Met,  1  Rait.  Ar  M.  631. 

A  testator,  by  bia  will,  devised  to  tnuteee  and 
tbeir  beirs,  all  bis  freehold  and  copyhold  Und  at  S, 
tnd  also  bia  freehold  land  at  H,  in  case  there  shoold 
be  but  one  ton  of  bis  daughter  A  who  should  attain 
the  age  of  twenty -one  years,  upon  tniit  for  such  son 
and  his  heirs ;  and  in  caM  there  shonld  be  two  or 
more  sons  of  A  wlio  shoold  attain  the  age  of  twenty- 
one  years,  then  in  trust  for  the  second  of  siicb  sons 
and  bia  heirs ;  and  in  case  there  shonld  be  no  son 
of  A,  upon  troat  for  such  of  the  dsugbten  of  A,  (if 
any,)  as  should  first  attain  the  age  of  twenty-one 
years,  &c. ;  and  then  after  certain  bequeata  of  atoek 
in  troat  to  pay  the  diridends  by  way  of  life  annul, 
tiea,  the  teatator  deviaed  and  bequeathed  all  the  re-^ 
aidue  of  his  property,  whether  freehold,  copyhold,  or 
for  yeara,  money  in  the  fxinda,  upon  mortgage  or 
otherwise,  upon  security  or  at  interest,  debts  of 
whatever  other  nature  or  kind,  to  the  same  trustees, 
tbeir  heirs,  eieeutors,  and  administrators,  upon  troat, 
to  sell,  get  in,  &c. ;  and  as  to  the  residue  of  the 
monies  to  arise  by  aucb  sales,  to  invest  the  ssme  in 
the  public  funds  or  real  securities ;  and  if  there 
should  be  only  one  child  of  A,  upon  trust,  to  trans- 
fer or  asaure  the  funds,  and  the  dividends,  intereat, 
and  annual  proceeda  thereof,  to  aucb  only  child,  at 
or  on  bin  attaining  the  age  of  twenty-one  years,  &c. ; 
and  if  there  should  be  two  or  three  children  of  A,  in 
trust  for  aoch  two  or  three  children,  equally  to  be 
divided  between  them,  the  ahares  of  sons  to  be  trans- 
ferred on  their  attaining  the  age  of  twen^-ooe 
yeara,  &c. 

The  testator  afterwards  made  a  codicil  to  bis  will, 
in  these  words,  to  the  eflTtfct  following ; — "  Having 
some  short  time  back  drawn  my  pen  through  the  first 
fifteen  lines  of  the  sixth  sheet  or  my  will,  snd  being 
apprehensive  thst  aucb  rasure  not  being  witnesaed, 
might  lead  to  litigation,  I  declare  (hat  the  sole  inten- 
tion of  aucb  rasure  is,  to  revoke  that  part  only  of 
tbe  will,  whereby  I  direct  the  sale  of  my  freehold 
property ;  and  I  hereby  direct  and  appoint  that  the 
aon  of  my  daughter  A  who  aha II  first  attain  the  age 
of  twenty-one  3'ears,  aball,  on  attaining  that  age, 
change  his  name  to  Elwes ;  and  I  give  and  devise 
to  the  said  aon  of  A  on  his  attaining  the  age  of 
twenty-one  yeara,  and  changing  bia  name  to  Elwea, 
•II  my  freehold  property,  lands,  tenements,  and  here- 
ditaments, to  hold  to  my  said  grandson,  his  heira, 
and  assigns,  &c. ;  and  I  do  hereby  ratify  and  con- 
firm the  said  will,  except  as  before  is  excepted." 

Held,  that  the  will  was  revoked  by  tbe  codicil, 
expressly  as  to  the  power  of  sale ;  and  as  to  the 
corpus  of  the  Isnda  at  S  and  H  by  the  eflfect  of  in- 
consistency of  devise,  but  that  the  will  was  unre- 
voked and  operative  in  all  other  reapects  ;  and  that 
under  the  devise,  by  tbe  effect  of  the  will  and  codi- 
cil, no  estate  in  tbe  lands  at  S  and  H  snd  tbe  other 
freehold  esistes  was  vested,  but  remained  contingent 
upon  the  event  of  sons  or  daughters  of  the  testator's  . 
dsughter,  according  to  the  limitationa  of  the  will, 
living  to  attain  the  age  of  twenty-one,  &c. ;  and  that 
until  such  venting  upon  aucb  event,  (or  until  aucb 
event  should  become  imposaible,)  the  eatate  in  tbe 
lands  vested  in  the  trustees,  and  the  rents  and  pro- 
fits were  applicable  according  to  the  trusts  of  the 
will.  Dnffield  v.  Diiffietd,  S  Bligh,  N.a.  S<>1,  a.  c.  1 
Dow.  &  C.  «fi8. 


(F)  Estates  m  Fbe. 

[See  ante,  E.] 

A  devise  of  landa  to  A ,  "  for  paying  bis  soa  SDL 
when  of  tbe  age  of  twenty-one  years,"  gitei  A  tk 
fee  beneficially,  charged  with  the  payneat  of  SQL 
Abramt  v.  Windtup,  S  Ross.  560. 

Devise  to  trustees  and  their  heirs,  doriag  tk  06 
of  M  P,  in  trust,  to  lay  out  in  rente,  &c  os  govnu- 
ment  aeouritiea,  to  aoeomnlate  ontil  she  ilndl  titn 
twenty-one,  and  from  and  afW  she  shall  tttiii  ihit 
age  to  suffer  her  to  receive  and  take  the  ifBti,iBKi, 
and  profits  during  her  lif<s,  not  subject  to  ths  cm- 
trottl  of  any  huaband  with  whom  she  anjiit*' 
marry  ;  her  receipt  to  be  a  aufficient  diickanp  fit 
the  same  :  and  from  and  after  the  decaise  of  tb 
aaid  M  P  for  ever  :^5emM«,  that  the  legal  enmii 
vested  in  the  trusteea  during  the  life  of  MP.asi, 
therefore,  that  there  can  be  no  anion,  oodsr  (b»iek 
in  Sbelley'a  case,  of  the  legal  eatate  in  rtsiaiiJrrto 
the  heirs  of  M  P,  with  tbe  preceding  estate  for  Ai 
life,  ao  as  to  give  M  P  tbe  fee.  PUvfrrif.Hmt, 
3  Y.  &  J.  175. 

Testator  gave  to  hia  heir  Ij.,  and  derisid  to  WB 
all  bis  lands  ;  and,  in  tbe  next  sentence,  give  to faa 
all  his  goods,  chattels,  personal  and  lestoneMrf 
estate:— Held,  that  the  fee-simpleoftbelssdipMrd 
to  W  B.     Bradford  v.  Btl^dd,  f  Sun.  264. 

A  will  began  *'  Aa  touching  aoch  worldlj|irep'^ 
wherewith  it  has  pleased  GoA  to  bles  me  ii  (Ui 
world."  The  testator  then  devised  oevenl  ml 
eststea,  beqaeathed  aundry  chattels,  sad  cbaijdi 
freehold  eatate  called  C,  with  annuitiss,  botdidisc 
otherwise  mention  C.  He  then  proeesdcd, "  Al 
tbe  rest  of  my  worldly  goods,  bills,  boodi,  lUM 
book  debts,  and  ready  money,  and  evenrt^g  ** 
I  die  possessed  of,  I  give  to  my  son  G^tp^  *^ 
I  make  my  whole  and  sole  executor."— flol^rj' 
the  residuary  clause,  eoupled  with  the  P**^^ 
gave  George  an  estste  in  fee  in  C,  to  the  ezd^ 
of  the  heir-at-law.  WiUst,demamdatiU  VViki,^^^ 
9  Law  J.  C.P.  197,  s.  c.  7  Bing.  664.  ».e.dM.« 
P.  68t. 

Tbe  testator  by  bia  will,  af^er  givisg  ^f^^ 
cuniary  legacies  for  the  benefit  of  hio  cfaiMrM,J^ 
vised  to  bis  vridow  in  one  paragraph," the vhobe 
his  remaining  property  in  the  Bank  of  Ea|;i««J* 
otherwise,  and  abo  a  freehold  boessinC.aiM*^ 
bold  estate  in  C,  also  about  Bixiy-oae  scrMw°*^ 
hold  land,  with  a  hooae  and  bams  thsrsoo  in  B^ 
two  other  similar  freeholds,)  alao  a  cnpyhoW  <*■ 
in  £  B,  also  a  lea»ehold  eatate  in  C,  iritbaiinj« 
and  title  to  tbe  aame :"— Held,  tliat  *«'^»**!j?* 
entitled  to  an  estate  in  fee-simple  in  tbe  frreb»'^ 
and  to  an  eatate  in  fee,  according  to  the  cxaum 
the  manor,  in  tbe  copyhold.  Sharp  v.  Sikvf,^  ^ 
J.  C.P.JSl,  S.C.6  Bing.6S0,  s.c.4M.&.P-^ 

A  testator  devised  property  to  trusleeo, »  w* 

for  the  use  of  his  daughter  E  E  till  thesgeo^t**'^^ 
one,  at  which  time  the  trustees  '^«*°"**?'L 
E  E,  and  put  her  in  possession  of  tbe  hods,  m 
event  of  tbe  death  of  E  E  before  iireoty-«M.« 
without  isaoe,  the  testator  gave  to  T  E  ob  ^^ 
ing  twenty-one.  for  his  life,  &c.  Butif  EE^I^JJ 
attain  twenty^one,  or  many,  the  trootees  weff 
hold,  in  trust,  a  portion  for  her  first  intteioi|»'*^ 
j>art  to  the  second,  and  other  part  to  the  "'Jj^ 
taaue,  chaiged  with  aa  annui^  for  £  S.   ^ 
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B  E  Aonld  die  witbottC  i«ttt«r  nAle,  iMThtff 
10  fenltle,  be  gave  to  Sfteh  iMbe  fi>nHiIe,  iRid  the 
Itoirs  male  of  their  bodies  ;  remainder  to  the  feata- 
r'ft  Tight  heir* :— -Hi^id,  that  £  E  took  an  absolute 
It*  of  inh^ritaiice  in  fee  simple  io  the  e»taie  in 
c|ii0Stion.  Pfrmewan  v.  Mitehell,  9  Law  J.  C.P.  38, 
fli.G.  7  Bing.  351»  a.  c.  5  M.  &  P.  S56. 

(G)  Estates  in  Tail. 

Eficeee  v.  ^tis4,  t  Sim.  S33,  Dig.  Law  J.  197.] 

Dertse  of  aTl  testator's  real  and  ]MrsonaI  estate 
finW  the  hei^-at-law  of  Mrs.  H,  (Mrs.  R  bein^  then 
sJrrA,  and  surriving  (he  testator),  and,  in  caste  such 
Bcfir^at-lew  should  die  without  issue,  then  to  the 
ikext  faeir-at-law  of  the  said  Mrs.  R,  and  bis  or  her 
isitie  :«^Held,  that  the  eldest  son  of  Mrs.  R  took  an 
flMate  tat)  in  the  real  estates  derised  by  the  will,  aa 
hei*  at -law.  Came  r.  Roch,  9  Law  J.  C.P.  19,  s.  c. 
7  Bing.  t26»  s.  c.  4  M.  &  P.  86t. 

A  testator  deWsed  lands  **  to  the  use  of  0  B,  the 
second  fion  of  his  nephew  J  B,  to  enter  upon  and 
pOiMeas  the  name  after  the  deeeate  of  his  fathrr^  the 
mtd  J  B;"  and  by  bis  will  directed  that'  J  B  and 
G  B  should,  within  one  year  next  after  his  deeense, 
pay  iOOt.  to  certain  trustees  named  in  the  wilf.  for 
them  to  disdiarge  certain  legacies ;  and  that,  if  J  B 
aiM  G  B  did  not  pay  the  100/.  within,  tbe  time 
IHtrited,  the  trustees  should  let  the  premises,  and 
i««eEve  the  rents,  until  the  1001.  shonld  be  paid, 
they  keeping  pomession  of  the  title  deeds,  aud  not 
alk^ing  J  B  and  G  B  to  sell  or  mortgage  the  estate 
ontil  the  legacies  were  psid ;  and  chat,  if  GB  should 
die,  and  hate  vo  chitd  lawfuUy  begotten  ofhU  body, 
the  trustees  should  sell  the  premises,  and  di«tribute 
thrproduce  amongst  the  brothers  and  sisters  of  the 
testator:— ^ Held  that,  under  this  demise,  G  B  took 
»b  estate 'tail  in  the  premises,  nften  the  death  of  J  B, 
Ms  father.  Raggett  v.  Beaty,  7  Law  J .  C.P.  9,  a.  o.  5 
Bing.  243,  s.  c.  2  M.  &  P.  51 9. 

A  teststor  devised  lands  to  trustees,  upon  trust  to 
convey  the  same  to  his  son  J  H  L,  for  life,  remainder 
to  the  use  of  the  second,  third,  fourth,  fifth,  and  all 
attd  every  other  the  son  and  sons  of  the  said  J  H  L, 
severally,  soccesaively,  and  in  remainder,  one  after 
another,  as  they,  andf  every  of  them,  should  be  in 
seniority  of  age  or  priority  of  birth,  dcc^  with  divera 
remainders  over.  The  will  contained  varioua  pro- 
▼itions  aa  to  portions,  &e.,  which  were  b  take  effect 
only  on  a  genertfl  ftilure  of  issue  male  of  J  H  L ; 
and  there  was  a  power  of  charging  the  labds  with 
portions  fbr  the  children  of  J  H  L,  other  than  an 
eldest  or  only  son  r—'Held,  on  the  whole  context  of 
the  will,  that,  notwithstanding  he  was  omitted  in 
the  enumeratiott,  the  Jirgt'  aOn  of  the  teststor's  son 
J  H  L  took  an  eistate  in  tail  male  expeetant  on  the 
deotb  of  his  father.  Langslon  ▼.  Pole,  7  Law  J. 
Chane.  185,  s;  c;  1  Tarn.  119. 

I>erise  *'  to  my  son-in-law  John,  and  Elisabeth', 
Jell's  wH^,  for  their  lives,  and  that  of  the  survivor ; 
aid' inimediately  afler  the  survtror's  decdaae,  then 
ttf  Ib^  heits  of  the  body  of  Eliiabetfa  by  John,  to^be 
equally  divided  among  them,  share  and  share  alike." 
IHrise  of  the  residue  to  John  ^-^Held,  that  the 
wvrds  **  h^ifs  t>f  tfa^body,*  wereK  Wotds  of  liikKta- 
tion,  aad  were  not  altered  by  the  aabsequent  words 
'^  be  eq(ni1>ly  divided."  ft c. ;  conseqiMbtly,  that 
tlM'fi^tl  deiPlseestMk  an  estate  tfifl.    Doe  d.  >tfftta- 

DroctT,  18f8— 18S1. 


ssfo  t.  Feathersione,  9  lAw  J.  K.B.  i6S,  s.  c.  1  B.  ft 
Ad.  944. 

Testator  devised  all  his  real  estate  to  his  wife  lor 
life  ;  afler  her  decease,  a  part  to  his  grandson  Alex- 
snder,  his  heirs  and  assigns,  for  ever.  Of  other  part 
be  thus  disposed  :— To  his  daughter  Ellen  for  life ; 
remainder  to  her  husband  John  for  life.  Then  fol- 
lowed—'* My  will  likewise  is.  that,  at  tbe  decease 
of  my  son-in-law  John,  the  same,  the  whole  legiicr 
to  him,  shall  go  to  my  grandson  William,  and  to  hia 
chfildren  lawfully  begotten,  for  ever ;  but,  in  default 
of  such  issue,  at  hia  decease,  to  my  grandson  Aleit- 
attder,  bis  heirs  and  assigns  for  ever*^: — Held,  that 
tbe  grandson  William  took  an  estate  tail.  Broad' 
hunt  V.  MorrU,  9  Law  J.  K.B.  Sf7,  s.c.  <  B.  & 
Ad.  1. 

(H)  ESTATSS  FOR  LiPB. 

Estates  held  for  lives  will  pass  under  a  general 
devise  of  lands. 

A  testator  devises  leaseholds  for  lives  to  his 
daughter  F,  and  the  heirs  of  her  body,  and,  in  de- 
fault of  such  issue,  to  A  and  her  heirs:  the  daughter 
being  at  tbe  time  of  his  death  a  married  woman, 
and  of  unsound  mind,  her  husband  took  out  admi- 
nistration to  the  testator,  with  his  will  annexed,  and. 
aa  such*  administrator,  renewed  the  leases  and 
assigned  them  to  a  trustee  hr  his  own  benefit .  F 
survived  her  husband  :— H^ld,  that,  upon  tbe  death 
of  F,  A  became  entitled  to  the  renewed  leases.  Fitz- 
roy  V,  Hi/ward,  7  t^aW  J.  Chanc.  16. 

A  testator  devised,  '*  as  to  tbe  i^est  of  my  eatate. 
the  two  houses,  one  in  St.  John's-tane,  and  the  other 
in  Foggwell-conrt,  in  Charterhouse-lane*'  to  his  wife 
for  her  life; and  after  her  decease,  that  in  St.  John's- 
lane,  to  his  daughter: — Held,  that  the  daughter 
took  only  an  estate  for  life  under  the  devise.  Esdaile 
T.  Oalt,  8  Law  J.  Chanc.  135,  s.  c.  1  Russ.  St  M.  540. 

Devise  to  trustees  to  pay  rents  and  profits  equally 
to  A,  B,  C,  and  D,  (females)  fbr  their  respective 
separate  use ;  and  if  tbey  die,  leaving  daughters, 
the  shar«  or  intereat  of  the  respective  mothers  to  go' 
to  the  daughters :  provided  that,  iii'  case  any  of 
them.  A,  B,  C,  or  I), shall  die  toithout  issue,  then, 
devise  over: — Held,  that  A,  B,  C,  and  D,  reapec- 
tively  took  estates  for  life,  and  their  daughtera 
estate*  for  life.  Bennett  v.  Lowe,  9  Law  J.  C.P. 
13?,  s.  c.  7  Bing.  535,  s.  c.  5  M.  &  P.  485. 

A,  a  married  woman,  having,  by  virtue  of  her' 
marriage  settlement,  potver  to  appoint  her  personalty 
and  a  mehotd  to  such  (lerson  as  she  should  direct, 
with  remainder  to  a  trustee  to  sell  and  distribute 
amoogat  her  next  of  kin,  gave,  devised,  and  be- 
queathed to  her  husband  the  freehold  by  the  de- 
acription  of  her  two  fields  and  house;  likewise,  the' 
remainder  of  her  personalty,  and  all  she  might  die 
possessed  oF,  at  the  time  of  her  death,  after  certain 
previous  bequeats,  and  her  jtist  debts  were  dis- 
charged, and  appointed  him  and  another  executors :' 
— Held,  that  the  husband  took  only  an  estate  for* 
life,  and  that  the  next  of  kin  were  entitled  to  thfr 
monies  to  arise  by  a  sale  of  the  reversion.  Monk  v. 
MawdsUy,  1  Tarn.  S4. 

(I)  EvrATBlBYTBB  CWTCST^ 

Devise  to  A  and  hef*  heirs;  but  if  she  died  liftavinr 
ittbe,  then  to  such  i&ue  and  their  heirs.  A  died;' 
toirnng  iaaiie: — Held,  that  her  liusband  Was'  not^ 
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•ntided  to  be  tanaBt  bj  Uie  cortafy.     Barker  t. 
Barktr,  t  Sim.  f  49. 

(K)  Copyhold  Estates  and  Costomary  Lands. 

Sioce  tbe  statota  55  Geo.  3.  c.  192,  oopybolds 
will  paaa  under  a  geoaral  devita  of  real  eatate,  with- 
out a  aurrandar  to  tba  uae  of  tba  will,  Dotwithatand- 
iag  there  are  freebolda  to  aoawer  tbe  devise ;  such 
general  devite  being  in  itself  rafficient  to  include 
both  freebolda  and  copyholds ;  and  an  intention  to 
include  the  oopjholda  in  tbe  legal  operation  of 
aoch  general  deviae  not  being  negatived  by  tbe  ab- 
aence  of  aocb  aurrender.  Dot  d.  Carles  ▼.  Ludlam, 
9  Law  J.  C.P.  74,  a.  c.  7  Bing.  275,  a.  c.  5  M.  &  P.  48. 

A  teatstor,  by  bia  will,  devised  to  truiteea  all  his 
freehold  meaaoages,  stock  or  aharea  in  any  of  the 
public  fun  da,  and  all  money  in  hand  or  debta  due  to 
him,  and  all  aharea  or  property  whereof  he  might  be 
poaseased  or  entitled  to,  upon  certain  trusts.  By  a 
codicil,  he  directed  his  copyholda  to  be  transferred 
to  bia  wife,  nntil  the  expiration  of  certain  leasee,  or 
till  her  death,  and  then  to  be  aold  for  the  benefit  of 
his  children  and  theip  heirs  :-*H«ld,  that  the  copy- 
bold»  did  not  pass  to  the  trusteea  by  the  will ;  but 
that  tbe  intereat  in  them  paased  to  the  wife,  deter- 
minable on  the  expiration  of  the  leaaes,  or  at  her 
decease.  Chapman  v.  PrickeUt  8  Law  J.  C.P.  199, 
a.0.  6  Bing.  602. s.c.  4  M.  &  P.  404. 

Devise  of  a  copyhold  eatsta  upon  certain  trosta. 
Proviao  thus — "  Provided  alao,  and  I  do  deaire  and 
direct  that  the  preaent  tenant  of  the  said  copyhold 
estate,  or  any  of  bia  children  deairing  to  be  conti- 
nued tenant  or  tenanta  thereof,  be  auSered  to  hold 
and  occupy  the  said  premises,  upon  payment  of  the 
present  rent,  and  the  taxes  and  leviea  which  the  aaid 
preaent  tenant  hath  been  accustomed  to  pay,  and 
also  all  future  taxes,  during  the  time  he  or  they  shall 
respectively  be  tenant  or  tenanta  of  the  aame,  and 
upon  entering  into  proper  agreementa  not  to  commit 
any  waste,  or  do  any  damage  by  sowing  the  same 
with  flax,  hemp,  or  woad,  or  by  any  other  means 
whatsoever:" — Held,  ihat  thia  waa  merely  a  trust; 
and  gave  no  legal  intereat  to  the  tenant,  or  any  of 
his  children.  Doe  d.  Griffin  v.  Grafter,  9  Law  J. 
K.B.  266. 

In  two  manora  in  Durham  there  is  no  cuatom  for 
surrendering  to  the  oaea  of  the  will,  but  the  tenant 
divests  himself  of  the  legal  eatate,  and  by  aurrender 
vests  it.  in  a  truatee,  who  subscribes  a  memorandum 
or  defeazance,  that  the  aurrender  is  to  the  uaea  of 
the  surrenderor's  will.  In  tliis  case,  tlie  father  and 
maternal  grandfather  of  tbe  testator  R  N,botb  beioe 
copyboldera,  had  reapectively  cauaed  their  copyhold 
tenementa  to  be  aurrendered  to  the  other,  who  had 
sobacribed  tbe  usual  defeasance.  The  legal  eatate 
in  both  descended  to  the  testator.  But,  with  regard 
to  tbe  tenements  in  the  manor  of  Houghton,  they 
were  devised  by  the  father  of  the  testator  to  trustees, 
to  the  intent  that  bia  widow  might  receive  an  an- 
nuity thereout,  and  subject  thereto  to  the  teatator 
R  N  in  fee.  The  widow  being  alive  at  the  time,  the 
testator  R  N  made  hia  will  and  died  ;  it  waa  held, 
that  tbe  copyholda  in  the  manor  of  Houghton  pasaed 
by  bis  will.  With  respect  to  the  tenements  which 
were  in  the  other  manor,  tbe  teatator'a  maternal 
grandfather,  who  bad  the  beneficial  intereat  in  tbeai, 
devised  them  unto  trustees,  upon  trust  for  tbe  testa- 
tor R  N ;    Held,  that  there  being  nocbiiig  to  sepa« 


rate  tbe  legal  eatate  mod  eqoitable  iateis8t,th8f^ 
table  intereat  had  merged  in  the  legal  ertatriifte 
teatator,  and  could  not  be  devianl  by  him  aocariii| 
to  the  cuatom  of  the  Banor . — Held,  that  Us  wi^ 
waa  entitled  to  free  bench,  and  the  hair,  nhpNt 
thereto,  to  the  inheritance,  but  they,  taking  bcarfb 
under  tbe  will,  were  bound  to  elect  A^Mmt. 
NiehoUom,  1  Tam.  Sl9. 

A  testator,  being  abaolote  owner  of  sobm  capf- 
bolda,  of  which  he  had  been  admitted  t»aBt.aid 
having  the  legal  fee  of  other  copyholds  boldeaifib 
aame  manor,  to  which  be  had  not  beenadmitteite 
subject  to  trusts,  under  which  be  was  ineqaitf  orif 
tenant  for  life,  with  remainder  to  his  sob  titid, 
remainder  to  himaelf  in  fee,  surrendered  to  the  sn  of 
hia  will  all  his  copyholda,  holden  of  tfaatnMaor,c 
which  he  waa  aeised  of,  or  entitled  to,  eitbcr  ia  p» 
session,  reversion^  remainder,  or  expectucj:  b 
waa  subsequently  admitted  tenant  of  all  thttefj' 
holds  which  were  subject  to  the  trust,  excrpt  As 
moiety  of  one  tenement,  and  afterwards ntadeivifll 
deviaing  all  his  hereditaments,  freehold  sad  ofif- 
hold,  in  poasesaion,  reversion,  remainder,  or  op** 
taucy,  to  trustees  and  their  heirs,  upon  trust  for  lii 
son  for  life;  with  remainders  over  :~HeM,  tint  ill 
surrender  and  the  will  passed  both  the  legd  ai 
beneficial  interest  in  all  the  copyholds  opoa  vtid 
the  surrender  operated,  including  those  of  whidttb 
devisor  waa  in  equity  only  tenant  for  lifs,  vaiM 
the  son  was  bound  to  elect  whether  be  vooU  p* 
effect  to  this  general  devise,  or  would  inairt  Bpniki 
benefit  of  the  equiubie  estate  tail,  which  be  taek 
under  the  whole  truats,  to  which  some  of  thecBpf* 
holds  were  subject.    Abdy  v.  GordoH,  S  Ros^jni 

A  tesutor  possessed  of  freehold  lands,  wia 
copyhold  landM  of  Borough  English  costooi,  dvmi 
all  to  A  for  life ;  remainder  to  A*s  soo,  rwu- 
der  to  the  eldest  son  of  that  son  if  he  had  oee,  W 
if  he  hsd  no  son,  then  to  the  next  eidett  regnr 
male  heir,  of  hia  (testator's)  family,  so  bogastbai 
should  be  one  of  them  in  being  :— Held,  that  tb«« 
of  the  first  devisee  took  an  eaiate  tail ;  and  ibittke 
descent,  aa  to  the  copyholda,  muat  follow  the caitoa; 
and,  therefore,  that  the  youngest  son  of  tbe  tesiiia 
tail  was  entitled.  Doe  *d.  Garrod  v.  Gerroit  9  Li» 
J.  K.B.  149,  a.  c.  2  B.  <Sc  Ad.  87. 

(L)  Estates  in  Mo&toagc. 

Where  a  testator  waa  mortgagee  is  f«J.  f* 
devised  all  hia  freehold  estates  under  oertaio  bmo- 
tions  which  could  be  applicable  only  to  propff7 
which  waa  his  own :— Held,  that  the  deviwdw  •» 
pass  hia  legal  estate  as  mortgagee.  ^  k-  «iU 

Where  that  testator  in  another  part  oij^ 
deviaed  all  hia  atock  in  trade,  cottos-SMil,  v*^ 
nery,  cupola  furnace,  mineral  tools,  impteaw^^^ 
utenaila,  ready  money,  and  jscariti**  /«"  •••g! 
debtg,  peraonsi  eaUte  and  effecU.  opop  ^"J**  T 
trusteea.  their  heirt,  ftc.  should  diiiposa  of  tbe*»j 
get  in  the  debu,  and  lay  out  the  V^^^. 
pnrchaae  of  freehold  property, upon  c*****""]!^! 
—Held,  that  thia  deviae  did  not  pass  the  te^w 
legal  estate  aa  mortgagee.    GuUUrs  v.  ^^'I^a 
J.  K.B.  109,  s.  c.  9B. It  C.  267.S.C4  M.«^*r 

Devise  of  leads  subject  to  1,000/.  to  ^^^^^^ 
tbe  testator's  daugbtera,  to  an  aonoity  <"  ^'\j^ 
to  his  widow,  and  to  all  such  incumbnsctf*'^^ 
bapi^n  to  be  tberaM,  does  not  eissipt  ths  pv"*? 
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Mtato  from  the  pajmmt  of  a  mortgage  thereon. 
PhUlipM  T.  Park$r,  1  Ttnu  136. 

(VL)  Joint  Tenancy  and  Tenancy  in  common. 

[Thomas  ▼.  Phdpt,  4  RaM.S48.  Dig.  Law  J.  900.] 

Devise  to  Margaret  and  Elisabeth,  of  the  residue, 
to  tbem  and  the  surfivor  of  them,  tbeir  heirs  and 
execatoia  for  erert^Held,  that  they  took  a  joint 
tenancy  in  fee.  Doe  d.  Young  t.  Sotheron,  9  Law  J, 
K.B.  S86.  a.  c.  S  B.  &  Ad.  6«& 

Devise  to  A  for  life,  of  measnage  and  other  free- 
bold  esute  at ;  and  after  her  decease  "  I  give 

tbe  same  evtate  to  all  and  ererythe  cbild  and  children 
of  A,  equally  to  be  divided  amongst  tbem;  and  for 
want  of  such  issue,"  over :— Held,  that  the  children 
of  A  took  as  tenants  in  common  in  fee  simple.  £<• 
daUe  V.  WiUhere,  9  Law  J.  Chanc.  71. 

Where  the  residue  of  real  and  personal  estates 
was  devised  by  a  testator  to  his  two  sons  as  joint 
tenants,  and  the  two  sons,  after  tbe  father's  decease, 
and  during  tbe  period  of  twenty  years,  carried  on 
the  bosiness  of  farmers  with  such  estates,  and  kept 
the  moniea  arising  therefrom  in  one  common  stock, 
asd  with  part  of  sucb  monies  pnrchased  other  estates 
in  tbe  nam«  of  one  of  them,  but  never  in  any 
manner  entered  into  any  agreement  respecting  such 
Arming  baainess,  or  ever  accounted  with  each 
other:— It  was  held,  under  the  circumstances,  that 
tbey  continued,  at  the  death  of  one  of  them,  joint 
tenants  of  all  the  property  that  passed  by  the  will 
of  their  fatter,  but  were  tenants  in  common  of  the 
after-purchased  estates.  Monit  r.  BarreM,  S  Y.  &  J. 
384. 

(N)  Conditional  and  Contingent  Devises, 
and  Limitations  over. 

[Parr  t.  SwiadelU,  4  Ross,  f  83,  Dig.  Law  J.  SOS.] 

Devise  •'  to  R  W  and  bis  heirs  for  ever.  But  if 
in  case  the  said  R  W  dies  without  heirs,  then  to 
J  P  and  his  heirs ;  or  if  in  case  the  afbresaid  R  W 
offers  to  mortgage  or  suffer  a  fine  or  recovery  upon 
the  whole  or  any  part  thereof,  then  to  go  to  the 
aforesaid  J  P  and  his  heirs:"— Held,  that  tbe  con- 
dition to  restrain  the  alienation  was  void,  and  that 
R  W  took  an  estate  in  fee.  Ware  v.  Canrif  8  Law  J. 
164,  S.C  10B.&C.  164. 

A  devise  in  terms  which  would  give  an  estate 
tall,  after, a  life  estate.  Proviso,  that  tbe  devisee 
■bould,  on  his  surviving  the  tenant  for  life,  pay 
A  B  bL: — Held,  that  this  proviso  did  not  enlarge 
tbe  earate  tail  into  an  estate  in  fee.  Doe  d.  Jone»  v. 
Owewt,  8  Law  J.  K.B.  404,  s.  c.  1  B.&  Ad.  318. 

A  testator,  having  daughters  in  England,  and  afk 
only  son  in  the  West  Indies,  thus  devised  : — "  I  give 
and  devise  to  my  son  R  H,  now  of  tbe  island  of  St. 
Christopher's,  all  that  &c.,  to  hold  tbe  said  pre- 
mises to  my  said  son  R  H,  bis  heirs  and  assigns  for 
aver ;  subject,  nevertheless,  to  the  payment  of  the 
sum  of  6001.  to  my  said  three  daughters.  And  I  do 
hereby  direct,  that,  until  my  saia  son  R  H,  or  his 
heirs,  shall  come  to  England,  and  also  pay  the 
•aid  600j.,  that  be  shall  not  have  the  possession  of 
tbe  said  esthte,  but  that  tbe  rents  and  profits  shall 
be  a<)iially  divided  among  my  said  daughters,  until 
my  said  son  shall  return  to  England  and  pay  the 
aaid  sum." 


Then  followed  a  power  to  tbe  daughters  to  let  for 
seven  years. 

"  And  in  case  my  said  son  shall  not  come  to  Eng- 
land during  his  lifetime,  to  take  possession  9f  tbe 
ssid  estate,  and  shall  die  without  leaving  any  issue, 
lawfully  to  be  begotten,  then  I  do  give  and  devise 
tbe  said  estate  to  my  said  daughters  in  equal  parts 
as  tenants  in  common,  and  to  the  respective  heirk 
of  tbeir  several  bodies  for  ever." 

Held,  that  the  daughters  took,  not  an  estate  tail, 
hut  either  an  estate  in  fee  on  condition,  to  deter- 
mine when  R  H,  or  his  heirs,  should  return  to 
England  and  pay  the  6001.,  or  a  chattel  interest, 
to  continue  until  such  return  and  payment.  Doe  d. 
Gotdin  V.  Ijakeman,  9  Law  J.  K.B.  138,  8.c.  2  B.& 
Ad.  30. 

A  testator  devised  lands  to  trustees,  in  trust  for 
his  son  J  H  L,  for  life,  remainder  to  the  use  of  tbe 
second,  third,  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  said  J  H  L,  severally,  suc- 
cessively, and  in  remainder,  one  after  another,  as 
tbey  and  every  of  them  should  be  in  seniority  of 
age  or  priority  of  birth,  &c.,  with  divers  remain- 
ders over: — Held,  that,  notwithstanding  his  being 
omitted  in  tbe  enumeration,  xh^Jirst  son  of  tbe  tes- 
tator's son  J  H  L,  took  under  this  devise  an  estate 
in  tail  male  erpertant  on  the  death  of  his  father. 
Laugston  v.  PoUf  7  Law  J.  C.P.  1,  s.  c.  5  Bing.  92B, 
s.  c.  9  M.  &  P.  490. 

Devise  to  husband  and  wife,  and  to  the  survivor 
for  life  ;  then  to  tbeir  daughter  and  other  children  ; 
and,  in  case  they  leave  no  children,  then  to  their 
heira  and  assigns  forever.  The  wife4iaving  died 
in  the  lifetime  of  her  husband,  and  afterwards  the 
daughter  (their  only  cbild)  in  her  father's  lifetime, 
tbe  heir-at-law  of  the  testator  was  not  entitled  to 
take  on  the  decease  of  the  father ;  the  remainder  in 
fee  becoming  vested  in  the  latter,  as  the  survivor 
of  tbe  husband  and  wife,  leaving  no  children.  Doe 
d.   Nesmyth  v.  KnowU,  9  Law  J.  K.B.  78,  s.  c.  1 

B.  &  Ad.  3«4. 

Devise  to  A,  B,  C,  &c.,  share  and  share  alike,  for 
their  lives,  remainder  to  their  respective  children 
for  their  lives,  and  so  to  be  continued  from  issue  to 
issue  for  life.  But  if  any  of  them  die,  leaving  no 
issue,  tbeir  shares  to  go  to  the  survivors,  for  their 
lives,  and  the  issue  of  suoh  of  them  as  shall  be  dead ; 
and,  for  default  of  any  issue,  then  over: — Held, 
that  A,  B,  C,  &c.  take  estates  tail,  with  cross- re- 
mainders.   Mortimer  v.  West,  t  Sim.  976. 

An  estate  at  C  was  settled  on  A  for  life,  remain- 
der to  bis  first  and  other  sons  in  tail  male,  remainder 
to  A  in  fee.  A  devised  as  follows  :  "  As  to  the 
reversion  and  inheritance  of  the  freehold  estate  at 

C,  purchased  by  me  in  pursuance  of  my  marriage 
articles,  bearing  date,  &c.,  in  case  of  failure  of  issue 
of  my  body  by  my  said  wife,  I  give  and  devise  the 
same,"  &c.  He  then  limited  the  estate  to  his  bro- 
thers in  succession,  and  to  tbeir  respective  first  and 
other  sons  in  tail  male : — Tbe  Court  was  of  opinion 
that  the  devise  was  good.  Egerton  v.  Jo/ies,  3  Sim. 
409. 

(O)  Executory  Dbvisiib. 

A  testator  gave  the  residue  of  bis  estate  to  trua- 
tees,  upon  trust  to  pay,  apply,  and  dispose  of  it  to 
two  women,  'A  and  B,  when  they  should  'attain 
tbeir  respective  ages  of  twenty-one  years,  directing 
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that  tb«tr  sbarat  •boiUd  not  b«  subject  to  the  «ob- 
troul  of  their  faosbaods :  but  in  case  both  or  eitbef 
of  Uiem,  died  without  iseoe  liviog  at  the  time  of 
their  reeitective  decemiet,  then  he  gave  the  ihare 
of  her  or  them  so  d  jiog  to  his  nephews  and  nieces  : 
—Held,  upon  the  whole  context  of  the  will,  that 
the  executory  devise  over  of  tlie  residue  was  not 
confined  to  the  death  of  A  and  B,  or  either  of  them, 
undrr  twenty- one,  and  without  leaving  issue ;  but 
would  take  effect  upon  their  respective  deaths  at 
any  time,  without  leaving  it*sue  then  living.  Gray 
T.  Folds,  7  Law  J.  Chanc.  182. 

Devise  to  A  and  U.  aud  their  heirs,  to  sell  and 
dispose,  at  their  diacretion,  of  all  the  testator's  rights 
in  King's  Sedgmoor.  belonging  to  the  manor  of 
Moorliiich,  and  all  his  rights  in  Moorlinch,  if  an 
act  should  psss  for  inclosing  the  said  moor  within 
twenty  years,  and  to  pay  the  proceeds  to  the  several 
persons  therein  mentioned.  An  inclorare  act  passed 
within  the  twenty  years,  and  various  allotments 
were  made  in  respect  of  the  testator's  estates : — 
Held,  that  the  devise  was  in  the  nature  of  an  exe- 
cutory device,  to  tsJce  effect  on  the  passing  of  the 
act ;  and  that,  under  the  devise,  the  devisees  took  a 
quarter  part  of  the  money  produced  by  the  sale  of 
the  allotments  in  King's  Sedgmoor  in  respect  of  the 
mMnor  of  Moorlinch.  sad  the  whole  of  the  proceeds 
of  the  sale  of  allotmenta  in  respect  of  lands  in  Moof- 
linch.     Gardner  v.  Lyddon,  Sx, &  J.  S89. 

(P)  Dbvises  by  Implmation. 

The  CovLX^  held,  upon  the  particular  language  of  a 
will,  that  an  estate  tail  would  not  be  implied  in  A  and 
B,  though  an  estate  was  given  to  them  for  life,  and 
the  property  was,  upon  failure  of  their  issue  maW> 
Umiied  over  to  their  graad-daught^rs,  and  there 
i»  as  no  e;Kpreas  limitation  which  would  include  all 
their  isaue  male.  Bouitou  v.  Piatt,  7  Law  J.  Chanc. 
20. 

A  testator  devised  to  his  sons  T  sad  S,  sad  their 
heirs  males,  then  to  his  (testator's)  four  grandsons, 
share  and  share  all  alike,  tlien  to  the  heirs  males  of 
all  his  said  grandsons,  and  then  to  go  to  liis  grand- 
sons' heirs  males  tliat  part  that  belonged  to  their 
ftitiier,  and  then  to  them,  and  then  to  the  last  liver, 
U>  their  heirs  males  of  his  said  grandaoas ;  and,  for 
want  of  issue  males  of  his  grandsoj^a,  to  the  testa- 
tor's nephew,  and  his  heirs  males«  &c. ;  and.  ibr 
want  of  such  iasue  male,  to  the  testator's  own  riglu 
heirs  for  e^er: — Held,  that  cross-remainders  might 
be  implied.  Doe  d.  Edward  Southoueti  v,  Jenkint^ 
7  Law  J.  C.P.  182,  s.  c.  6  Biog.  469^  s.  c.  3  M.  &  P. 
59. 

Where  e&tatea  tail  are  devised  to  more  tiian  two 
persons  as  tenanta  in  common*  and  it  i&  nianifast 
that  the  testator  did  not  intend  that  any  part  of  the 
estate  should  go  over,  unless  there  was  a  failure  of 
iasue  of  all  the  deviates,  there  the  devisees  take 
cross-  remain  dera. 

Where  estates  tail  are  given  to  two  persons  only 
as  tensnts  in  common,  there  cross- remainders  1^ 
tween  them  will  be  implied,  although  there  is  no 
expressed  inteutien  that  no  part  of  tlw  estate  should 
go  over  until  the  failure  of  issue  of  both,  unlesathe 
Umitation  to  t^iem  ha  auccesaively,  severally^  or 
T^^ctavjeJjf,  iJmevu  V'  Harding,  I  (lu^a.  &,  M^ 
«S6,^c.  lTafiu4^-. 


iQ)  Dbtihs  ioft  FaTHBR  Of  Don. 

[Hemnll  r.  Wiiaker,  3  Rum.  545,  Dig.Lnr  J.101] 

A  testatrix  devised  certain  estates  to  tiHtoei  far 

a  term  of  five  hundred  years;  and,  salijm  to  tk 

term  and  th«  tr«>u  tkmof  tin  isiaiftw  Mnri, 

she  devised  the  aaane  estates  to  the  eia  of  niiM 

penons  aurceaaiveljr  for  life ;  with 

first  and  other  sona  of  auefa  aeveitl  pmosi 

aively  in  tail  male  ;  with  remainder  to  iht  im^ 

ters  of  such  several  persona  socoessivelj  is  tal  pr 

neral ;  with  remainders  over.    The  trasu  d  ik 

five  hundred  years*  term  were  declared  tola. Art 

the  trustees  of  the  term  should,  out  of  tb<  mil  ad 

profits  of  the  hereditaments  comprised  intfaeiil 

term,  pay  the  several  annuities  ncntioaed  ii  di 

will ;  and,  subject  thereto,  should,  out  of  tlKna^e 

of  the  rents  and  profits  of  the  premises  caB4mK4i| 

the  »aid  term,  levy  and  raise  such  saBnafB^ty. 

not  exceeding  8,6ooi.  in  the  whole,  as  sboiU  hi 

necessary  to  pay  and  aatisfy  such  debts  oraaitf 

money  as  might  be  due  and  owing  by  bci  ht»  h» 

baud,  or  by  herself,  either  by  mortgage,  Mf 

otherwise ;  and  all  which  she  directed  die  tn«s 

to  pay,  satisfy,  and  discharge  out  of  the  nid  mil 

and  profiu,  iu  such  manner  and  fona  as  disjMi 

think  fit,   and  as  aoon  as  cooveoieotjj  aig^^ 

after  her  decease ;  and,  subject  and  witbost  pij» 

dice  to  the  several  truaU  declared  of  the  itid  J«^ 

upon  trust  to  pay  and  apply  the  reaidoe  tad  v» 

plus  of  the  net  rents,   issues,  and  profiu  d  ihr 

premises  comprised  in  the  said  five  hnadied  jnia 

^rm,  unto  the  person  or  persons  vho  ibr  tba  osf 

being  should  be  next  entitled  to  the  w»er«M 

remainder  of  the  premises,  expectant  on  tiiis' 

term,  under  the  limitations  theteiflbefora  coatiiaw: 

—Held,  that  it  was  a  question  of  iatenuoa,  tor 

collected  from  the  provisions  of  the  will,  rifij* 

the  testatrix  mesnt  to  charge  the  dsbtt  sp*"' 

corpus  of  the  estate,  or  only  to  direct  tb€ja.T*« 

out  of  the  annual  rent:*  and  profits ;  asd,  opoi  w 

aeveial  provisions,  the  Court  held,  that  die  tajW 

did  not  intend  that  tl^  debts  should  be  m»«  * 

of  the  corput  of  the  estate,  hut  ool^  that  tie  "•• 

should  be  discharged  out  of  die  aanual  i«ttW 

profits.  ^ 

Though,  in  favour  of  creditors,  theCoort«sar 

ders  a  devise  in  trust  for  payment  ef  aebt«  «*J 

renta  and  profits,  to  be  equivalent  ^^  *^''"*^^ 

estate  itself  in  trust  for  payment  of  debts,  «wi 

direct  the  estate  to  be  aold'for  that  parpoie,  J» 

has  been  io  essea  wbere  the  ""^^'^''^SjIii 

either  teasnt  in  fee  or  in  tail,  and  ^^^rTu^ 

pay  the  debu  sooner  or  later.   Htu^  *"•  *^^ 

<iotisr,3  Y.&cJ.3ao. 


■•^ 


DIEM  CLAUSIT  EXTBaftJtf. 
Where  freehold  and  leaseboW  projiert;  MJ|»J 
seiaed  under  a  writ  ot  dim  e^^^^f^^'^^ 
old- oommissioB  and  inquiaiiiou, sod ^'rr^ 
were  entered  ou  tiie  part  of  the  pw»"»Jf*2tf 
a  prior  right  to  that  of  the  Kiofr  »»^.  Tl^i 
of  the  deceased  Crown  debtor,  aad  "»"  *|^|J 
partneia  in  tradoKand  thep«*wJ»»*"*j  'l^^ii 
Uaselpld  estate  from  ^»  «e«*^,'r  „!I3K» 
apply  by  ipoiio^to  th«f  CoBrt(mi^»n'  PgT^ 
tKir  righrtoini verse  the  debt  fousd  *«s  «•* 


DILAPIDATIONS-^DISTRESS. 
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Otown)  lor  an  mm>««  fNUMi  m  to  tb»  ImmIioU 
pi»p«rtj,  for  ft  refiureiHM  .p  u>  Uh>  ptitaenbip  pi»* 
peitj,  and  •  further  Mferenoe  at  to  ptrt  of  the  leMe^ 
bold  estate*  which  had  bee^  «oId,  afd  tbo  proecedt 
of  whicb  bad  beeo  applied  in  paying  off  or  reducing 
mortgages  on  tbe  other  parts  of  the  property,— the 
Couft  reiused  to  ent^rUia  any  pari  OC  tb*  appli- 
dltioB.'oD  the  grouBd»  tliat  .ifbera  so  iaa«y  duma 
W9M  madtf,  aod  pointa  of  law  ware  raiMidp  $i»yt 
oould  nnt  act  in  a  ian^aiary  way  witKout  tbe  oott* 
aent  of  tbe  Crown . 

SembU — That  the  partief  applying  oogbt  to  admit 
the  debt  claimed  to  be  due  to  tbe  Crown  a«  an  in* 
diaponanble  prelimioary  to  being  beard  by  the  Goozt 
on  tbe  merits  of  tbe  motion.  Hwlloclcw  B.  diM«irtteji(«. 

Qn^r0 — wheihera  and  to  «rbat  extent,  and  from 
what  time*  and  q«der  wbat  eircumatanoea,  .letae- 
bold  propNirty  of  a  deoeaa^d  Crown  debtor  ia  bound 
by  inquisition  and  a  writ  of  ditm  clandl  €xir§mnm^  . 

Quicre — bow  far .  partnership  property  ia  effoctad 
by  aocb  a  writ  againat  a  deceased  partner  for  a  part- 
nership debt. 

Qiurr«-*-wbetber,  and  bow  f«r,  freehold  ind  real 
obattels  of  a  deceased  Crown  debtor,  sold  by  bis 
executors,  are  subject  to  a  wjrit  of  di§m  elautU  «s^ 
(mnuai,  whore  tbe  proceeds  bare  bcon  applied  by 
tbcm  ID  payment  of  incembraoces  on  tbe  otber  real 
property  of  tbe  deceased*  and  in  diacbarpng  it  from 
UndJUe  legal  cfaergee,  Bmx  ▼.  Hodgf,  It  Price,  5S7. . 


DIGNITY. 
[See  Peer.] 

DILAPIDATIONS. 

Tbe  liibility  of  an  incuBkbent  to  repair  tbe  par-* 
•ooase  bouse  and  tbe  cbancel,.  ia  a  liability  at  co»4 
mon  Isw,  and  baa  not  been  enlarged  by  any  statute* 

Tbe  principle  upon  wbicb  that  Uability  is.  to  be 
ascertained  in  amoust  in,  ibat  tbe  premieea  are  to 
be  pot  into  such  a  state  of  repair  aa  an  ootgoiog 
lay-teoani  oogbt  to  leave  bis  buildings,  wbeiyt  be  ii 
under  coveaant  to  leer e  tbem  in  good  and  auffioieat 
repair. 

But  be  is  not  boand  to  aupply  or  maintain  any* 
thing  in  tbe  nature  of  ornament.  Painliog,  white* 
washing,  and  papering,  are  for  this  purpose  consider- 
ad  SB  ornsment ;  except  wbere  ttie  painting  be  neoes- 
•ary  to  preserve  expoied  timber  fromdecey.  Wim  v, 
UtiealJ$,  QLaw  J.  K.B.  t«6. 8.c,  10  B.^  C.  999. 


DISCLAIMER. 

In  order  to  get  lid  of  the  effect  of  a  diadaimerf 
%  <liatiact  appUoatioQ,  eofpori^d  by  affidavite  eeu- 
Uisbing  a  special  case^  ia  neceaaeiy.     Mdsa  t. 


DISCOVERY. 

Wbere  e  bill  for  diMoveiy  and  relief  is  demnrrft- 
bbi  to»  ibr  want  of  9(\aat^  to  the  relief,  tbe  pbdntiff 
<Minpt  bare  tbe  diacorery  prayed.  MtUUh  r»  BWr 
e^vdami,  Vt  Pdoe,  ^30.. 

A  plea  of  metier,  which  would  eooitiOMo* «  der 
ioaoe  toM  miQ^  at,iw|r,,iii  qpi ai«94(plMi%»  •  bill 


ia  equity  fbr  diMorwy  leading  to  legd  luKvf.    Ite* 
lertsM  ▼.  Lwkboch,  9  Law  J,  Cheno.  136. 

Tbe  Dean  and  Chapter  of  C,  being  veotDre  of  t 
parisli,  leased  all  the  tiihea  belonging  to  tbe  veeioef  4 
tbe  leesees  filed  a  bill  fortitbe  of  bope^ageinet  tbe 
eecupbfrs,  to  wbieb  tbe  viear  was  oiade  a  peiiy*  es 
elaimiegdiat  tithe.  -Tbe  ooeepiere  then  filed  aeiaa»« 
bill  againfC  tbe  Dean  eftd  Chapter  and,  their  leeseeti 
for  a  dieeerery  end  piodaction  of  doeumente.  De^ 
murrer  by  tbe  Deaa  and  Cba|4er,  ellowed.  Tosfb  v, 
Ifts  Dsstt  end  CtmpUr  tf  Ooefti^ry,  S  Sim.  49. 


DISTRE^. 
£See  Indbmnity  and  RBfLCViii»] 

(A)  Who  may  distrain. 

(B)  What  mat  bb  takbn. 

(C)  How  DISFOSBD  OP. 

(D)  DiSTBBss  poR  Damaob  pbasamt. 

(E)  ACTiOn  POR  AN  EXOBSSIVB  DieTRBBS. 

(F)  Fraodolent  Remopai^. 


(A)  Who  may  distrain. 

A  tenant  from  yeer  to  year,  underlettiiig  freiB 
year  to  yeer,  bae  a'mvefaion,  whiob  eniitlee  bim  to 
dietrain.  Cwtu  v.  Whmltr,  t  M.  &  M«  493,  i.  o. 
4  C.  &  P.  t96w  [Tenterden] 

A  demise,  not  under  seal,  of  tithes,  and  also  of  R 
corporeal  bereditament,  at  an  entire  rent,  will  not 
justify  a  dialrcee  for  tbe  rent  reserved*  Oatilmtt 
r.  WiiUamtM,  9  Law  J.  K.B.  t$S,  s.  o.  t  B^A6  Adi 
336. 

A  tenant  held  premiaea  under  an  agreement  for  a 
leasee  No  rent  was  paid ;  but  tbe  tenant,  in  an 
asooimi  stated  between  bim  end  bis  landlord,  aBt> 
seated  to. an  item  therein  debiting  bim  for  a  balf* 
year's  rent  :^Held,  that  tbe  aeaent  wae  equivalent 
lo  a  payment,  aod  esteblished  a  leoeacy  from  year 
to  year,ao  as  to  entitlci  tbe  lendlord  todiatrain.  Cse 
V.  Beet.  7  Law  J.  C.P.  68,  s.o.  6  Bing.  t^%  e.  O.  t 
M.  ft  P.  f  81. 

P  and  R  entered  into  agreement ;  tbe  formet  to 
grant,  and  the  latter  to  take,  a  lease  at  a  certain 
rent,  to  commence  at  a  future  day ;  the  landlord  to 
malcB  tbe.  premiaea  habitable,  and  allow  tbe  tenant 
15/.  towaids  building  an  oreo.  R  enteted,  built 
tbe  oreo,  and  oeoupied  four  yeaia  witbovt  paying 
teat;  P  not  baeiog  made  the  promisee  habitable* 
On  being  eelled  on,  R  aaid  be  was  ready  to  pay  tb^ 
reat,  but  ineteteden  P  perfonniog  first  bie  part,  and 
on  being  allowed  .sums  be  .bad  been  compelled  ttf 
lay  out  t — Held,  that  distresa  did  not  lie  for  tbe 
rent,,  tbe  drcvnstancee  not  amounting  to  an  actual 
eiiatiog  demise  at  an  aaoertained  nrat.  Begnati  r* 
l^orter,  9  Law  J.  CP.  166,  8.e.  7  Biog.  6dl»  Sb  c^ 
&M.&P.37a 

.  A,  entitled  to  a  lease  for  hvee,  renewable  tar  eves^ 
asaigos  tbe  whole  of  bis  estate  aod  intavast  in  the 
lends  of  B,  reaerring  s  nsnt,  and  ajwwet  of  distnus 
and  re-entry,  but  no  rerfnocn.  The  rent  being  in 
arrear..  A  daatrains,  and  B  repleTiea ;  A  avowtaundee 
tbe  Irish  atatote,  t5  Geo*  9.  o.  13,  oorraaponding  to 
tbe  Englisb  statute,  11  Geo.  f^  o.  19,  giving  the 
kadlorde  lemedy  by  dijitresa,  and  judgment  in  tbs 
Ifisb  Commen  Ibises  and  Exobequer  Chamber  foi 
4k,    Hut,  on  enerby  B,  in  Dom.  Prer.,  tbe  >udg4 
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DISTRESS. 


■MBt  rtvaned ;  ht  ih%  ttetalM  wpfHj  odly  to  thoat 
leaaei  where  there  ie  a  leTenkm,  or  tn  interert 
▼eeted  in  the  leetor  at  the  expiration  of  the  lease ; 
and  here  there  is  no*  Tever»ioD.  Piuek  ▼.  Diggu 
unit  aaother,  9  Dow.  U  C.  A.C.  180. 

The  plaintiff  heiog  desirous  of  tik\n%  apartments 
of  one  B,  a  tenaat  of  the  defendant,  the  latter  pro* 
miaed  him,  that,  "  as  long  as  he  paid  B*b  rent,  he 
(the  defendant)  would  never  trouble  him  or  his  pro- 
perty." The  pUiotiff  had  failed  duly  to  pay  the 
wbole  of  his  rent,  but  had  tendered  the  balanoe  to 
B,  when  the  defendant  distrained  the  plaintiff'a 
goods  for  rent  due  to  htm  from  B.  llie  defendant 
had  no  notice  of  this  tender  :^Held,  that  the  de- 
fendant's right  of  distress  was  not  taken  awaj. 
WtUh  ▼.  Ram,  8  Law  J.  C.P.t46,  a. o.  6  Bing. 638, 
8.C.  4M.&P.  486. 

H  S  demised  premises  to  the  plaintiff  for  a  term 
of  years,  and  died.  The  property  descended  to  his 
heir-at-Iaw,  who  deviaed  it  to  the  defendant  for 
life,  and  died.  The  defendant,  conceiving  she  had 
a  claim,  as  heir-at*law  of  H  S,  declined  to  take  as 
devisee.  The  real  heir-at-law  then  brought  eject- 
ment, obtained  judgment  by  default,  and  aued  out 
a  writ  of  possession.  .  To  defeat  his  claim,  the  de- 
landant  then  brooght  ejectment  againat  the  tenant 
^the  plaintiff),  laying  the  demise  on  the  Snd  March 
1814.  The  plaintiff  continued  to  occupy  after  the 
expiration  or  the  demise  to  her  by  H  S ;  bat  she 
bad  never  paid  rent  to  the  defendant : — Held,  that, 
aa  the  defendant,  by  bringing  ejectment,  had  treated 
the  tenant  aa  a  tresparaer,  ahe  could  not  afterwards 
distrain  for  rent.  BridgeM  v.  Smyth,  7  Law  J.  C.P* 
143,  a.  c.  5  Biog.  410,  s.c.  t  M.  &  P.  740. 

A  landlord  may,  at  his  peril,  make  m  diatress 
for  rent  in  arrear ;  altliough  hia  right  is  in  question 
in  a  suit  depending  between  him  and  his  tenant  ip 
respect  of  a  pievioua  seiaure  for  rent  previously  due. 

And,  aembUt  that  he  may,  upon  a  aecond  dutreas 
for  tlie  rent  subsequently  due,  seise  the  ssme  goods 
which  were  seised  on  the  former  distress,  snd 
which  were  replevied ;  and  the  legality  of  which 
former  diatress  is  still  in  question.  Witton  r, 
Wiff'M,  8  Law  J.  K.B.  303. 

(B)  What  may  be  taken. 

Implements  of  trade  may  be  distrained  for  rent 
Robtrti  y.  Jacktou,  Pea.  A.C.  36. 

Stocking-frames,  delivered  by  a  hosier  to  bis  work- 
man, to  work  up  his  materials  at  the  workman 'a 
house,  are  not  priyileged  from  distresa  for  rent  due 
from  the  workman  to  his  landlord.  Wood  v.  Clark, 
9  Law  J.  £zch.  187,  a.  c.  1 C.  &  J.  484,  s.  c.  1  Tyrw. 
3i4. 

It  was  stated  in  a  special  verdict,  that,  by  an  in- 
denture, A  demised  to  B  all  that  whaif  next  the 
river  lliamea,  described  by  sbotments,  togi^er  with 
all  ways,  paths,  passagea,  easements,  profits,  com- 
modities, and  appurtenancea  whataoever,  to  the  ssid 
wharf  belonging ;  and  that,  by  the  indenture,  the 
excluaive  use  of  the  land  of  the  river  Tbamea,  op- 
posite to  and  in  front  of  the  wharf,  between  high 
and  low  water- mark,  as  well  when  covered  with 
water  as  dry,  for  the  acconunodation  of  the  tenants 
of  the  whan^  was  demised  as  appurtenant  to  the 
wharf;  but  that  the  Und  it^,  between  high  and 
low  water-mark,  waa  not  demised':— Held,  that  the 
leiisor  could  not  distrain,  for  irnt  in  arrear,  barges, 


Iha  popertyofB,  lymgintheapMekclVMBW 
and  low  wat^r-mnrk,  and  attached  to  die  vkaf  If 
fopea.  Captl  v.  "Buaard,  6  Bing.  150,  fcc  3  Ek 
P.  480,  s.  c.  3  Y.  &  J.  344. 

(C)  How  DISPOSED  or. 

The  appraiser  of  a  diatjeaa  most  be  swwabeftwfc 
conatable  of  the  pariah  where  it  ia  takea ;  the  coatti' 
ble  of  the  adjoining  parish  'cannot  iatsfffere,ikngl 
the  proper  constable  ia  not  to  be  Iband  vbea  vniei 
Avewllr,  Cnktr,  S  M.  &  M .  17S.  [Teatnika] 

The  constable  who  swearathe  appraismflftdii- 
trees,  under  the  atntnte,  S  W.  &  M.  wm.  l.c.ii 
1,  moat  attend  with  the  appraiser  at  thetineaf  Ai 
nppraiaement,  and  must  swear  them  beftietbejnii 
it.     Ktnny  y.  Map,  t  M.  &  M.  56l  [Teateniee] 

A  tenant,  tendering  hia  tent  after  diairaitikii, 
but  before  it  ia  impcHinded  or  removed,  BHyan- 
tain  trespaaa  for  a  subeequent  removal  of  the  dinrn. 
VgrtuM  y.  BmtlUy,  S  M.  &  M.  SI.  [Parke] 

(D)  Distress  for  Damage  feaiakt. 

The  plaintiff  haying  taken  the  defendut*!  oldi 
dumago  feoianU  and  Buffered  them  toeica|M.ta<a 
remain  m  the  defendant's  own  fieki,  whilMlnvMt 
to  the  defendant  to  demand  aatisfactioaftrtbi4- 
mage  done: — Held,  that  this  was  sa  abaadoMtf 
of  his  right  of  freshly  following.  Kwmin  v.  Bkk 
7  Uw  J.  C.P.  tS8,  n.  c.  5  Bing. 499,  %.ctU.k 
P.tl4. 

(£)  Action  for  ah  BXCEssiyE  Dismsi 

Where  a  party  distraina  lor  more  rent  tbii  s 
due,  but  takes  only  a  aingle  chattel,  be  iinotliiw 
to  an  action  for  distminiog  for  more  mtiktf  m 
due,  though  the  thing  taken  be  of  greater  vahithn 
ia  nec^aaary  to  cover  the  rent  actually  dee,  oka 
there  were  others  of  leaa,  but  sufficient  val«,ttk 
fbnnd.  AvnM  v.  Cnker,  t  M.  &  M.  171  [T» 
terden] 

In  an  action  on  the  case  for  an  excctfifediMi 
it  appeared  that  the  defendant  bad  pat  a  krokira 
possession,  but  that  still  the  plaintiff  bad  sot  M 
deprived  of  the  controul  of  the  property.  '^  J^ 
having  returned  a  verdict  for  the  plaiatiff  ftri»i 
—the  Court  refused  to  set  it  aside.  Bij**'* 
Uthtr,  9  Uw  J.  C.P.  4f ,  s.  c.  7  Biog.  IM.  ••«• 
4  M.  &  P.  790. 

(F)  FraUdolent  Renovals. 

A  landlord  may  maintain  an  action  on  tbeitttt^ 
11  Geo.  «.  c.  19.  a.  3,  for  double  the  ^^^^.^ 
frfudolently  removed  to  prevent  a  dietreei}  •^^JJ^ 
they  be  worth  lesa  than  50/..  be  ie  not  cfflifijj^» 
his  remedy  by  spplication  to  two  magirtratei.  *•* 
/ey  y.  Hdden,  «  M .  &  M.  175.  [TeBterdeB] 

Where  gooda  are  frauduIenUy  reawrrd,  »  P* 
vent  a  distress  for  arrears  of  rent,  the  land W""* 
justified  in  breaking  open  the  locked  P^^JZ 
ckse  where  the  gomis  are,  without  to  *"? j| 
hia  aaaistance  the  constable,  and  ^^^''"^P'^^*!^. 
the  conditions  in  11  Geo.  t,  c.l9. ».  7.  ]^^ 
ing,  upon  a  reaeous  of  goods  dfstraioed  w"^ 
rear  (not  upon  fresh  pursuit),  ■»»****  P^TJJ 
retaking;  and  the  hreakiag  opeo  the  K^^A^, 
doae  where  the  goods  are,  is  s  trespe*. 
IfeeWey,  7  Bing.  651,  s.  c.  5  M.  &  P'^.      y. 

To  entide  a  lavdloid  to  follow  isd  i^rmP^ 
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midcr  tb^  sutata  11  Geo.  t.e*  19»  there  muit  be 
•oine  eTideDce  to  ahew  th»t  the  remoTtl  iraefraadu- 
Imt.  with  iDtent  to  elude  a  distreae,  and  also  that 
•uffirient  waa  oot  left  upon  the  demiaed  premisea  to 
aatisfy  the  landlord*a  claim.  Parry  t.  Duncan, 
9  Law  J.  C.P.  85.  a.  c.  7  Biag.  243,  a.  c  5  M.&  P. 
19,  a.  c.  1  M.  &  M.  533. 


DIVORCE. 

(A)  Grounds  for. 

(a)  AtiulUry, 

(b)  Cruelty, 

(B)  Whbiv  barred. 
(e)  In  geueral. 
{b)  Condonation, 

(e)  Colltt$ioH  and  Connivance. 

(C)  Pleading,  Evidence,  and  PRACTrcB. 


(A)  Grodnds  for. 
(a)  Adultery. 

Seatenoe  of  aeparatioD,  hy  reaaon  of  adultery  and 
cmeltj,  pronounced,  on  proof  of  undue  familiaritlea, 
dandeatine  communication,  with  frequent  opportu- 
nitiea  of  guilt,  and  concealed  correapondence  by  let- 
ters denoting  great  ardour  of  paasion,  if  not  alln- 
aiona  to  actual  guilt,  (but  no  credible  proof  of  a  fact 
of  adultery.)  united  with  great  violence  of  conduct 
and  language,  and  an  attempted  blow.  Bramweli 
T.  BramtBeU,  3  Hag.  £c.  6l8. 

Tlie  Court  cannot  aeparate  on  improper  conduct 
abort  of  actual  adultery.  Hamerton  v.  Hamerton, 
f  Hag.  Ec.  14. 

(6)  Cruelty. 

The  huaband'a  conduct  ia  legal  cruelty,  if  by  oo« 
habitation  the  wife  ia  expoaed  to  bodily  baxard  and 
intolerable  hardabip.  On  proof  of  auch  conduct, 
and  the  huaband'a  adulteiy  with  three  diiferent  wo- 
men, a  aentence  of  aeparation  it  mentd  et  thoro,  pro- 
nounced at  the  wife'a  prayer,  and  the  huaband  con- 
damned  in  her  eoata.  « 

Worda  of  abuae  and  reproach  are  not— but  worda 
of  menace,  intimating  a  malignant  intantion  of  doing 
bodily  harm,  and  affecting  the  aeoority  of  life,  are 
legal  cruelty. 

The  Court  moat  not  wait  till  threata  are  carried 
into  execution— but  muatinterpoae  when  worda  raiae 
a  reaaonable  apprehension  of  violence,  and  excite 
auch  terror  aa  to  make  life  intolerable. 

Spitting  on  a  wife  ia  a  groaa  act  of  cruelty. 

Tlie  huaband  taking  a  aeparate  bed,  ia  not  plead- 
able aa  cruelty. 

Obtaining  the  wife'a  aeparate  property  by  impo- 
sition cannot,  but  compelling  her  by  threata  to  go 
anvwhere  may,  be  pleaded  aa  cruelty. 

If  worda  of  menace  raiae  a  reaaonable  apprehen- 
sion, it  mattera  not  whether  they  be  addreaaed  to 
Iha  wife,  or  to  a  third  peraon. 

Cruelty  may  be  relative,  and  depend  on  the  age, 
babits.  &c.,  of  the  party. 

.  An  intermediate  aeparation  ao  approximatea  two 
perioda  of  cohabitation,  that  acta  of  cruelty,  happen- 
ing before  the  aeparation,  are  to  be  looked  upon  aa  if 
they  had  happened  recently.  D'AguUar  v.  D'^gut- 
lar,  1  Hag.  Eo.  775,  88t. 


•  A  hnaband'a  attempt  to  debauch  hia  own  women- 
aervanta  ia  a  atrong  act  of  cruelty. 

One  act  of  cruelty  of  an  inflamed  nature,  and  anf- 
ficiently  groaa  to  excite  terror,  entitle  the  wife  to 
ralieC     Duraut  v.  Durant,  1  Hag.  Ec.  768. 

To  entitle  a  wife  to  separation  by  reaaon  of  cruelty, 
there  must  be  ill  treatment  and  pergonal  injury,  or 
the  reaionable  apprebenaion  of  peraonal  injury. 

Aggravationa  of  cruelty  may  ariae  from  the  ata* 
tion  of  the  partiea ;  from  the  condition  of  the  auf- 
ferer ;  from  natural,  or  even  acquired  feelings. 

If  a  wife,  after  legal  cruelty,  consents  to  a  recon- 
ciliation, and  to  matrimontaJ  cohabitation,  former 
injuriea  would  revive  by  aubaequent  miaconduet  of  a 
alighier  nature  than  would  conatitute  original  cru- 
elty, though  the  reconciliation  would  be  a  bar,  if  no 
further  ill  treatment  took  place. 

If  legal  cruelty  be  eatabliahed,  a  aubaequent  re- 
conciliation, and  matrimonial  intercourae,  form  a  bar 
to  a  aeparation  for  auch  preceding  cruelty ;  and  the 
question  then  ia,  whether  any  aubaequent  acta  taka 
place,  fumiahing  freah  grounda  of  legal  complaint, 
or,  at  leaat,  reviving  former  wronga,  and  in  connex-' 
ion  with  those  former  wronga,  creating  reasonable- 
apprehenaion  of  renewal  of  ill  treatment. 

In  answer  to  a  auit  for  reatituUon  of  conjugal 
righta,  the  wife  (having  pleaded  cruelty  and  adul- 
tery,) proved  aeveral  acta  of  peraonal  ill  treatment, 
violent  behaviour  and  language,  from  1813  to  1817. 
A  aeparation  waa  then  agrc«d  upon ;  but,  on  a  re« 
conciliation,  matrimonial  cohabitation  and  inter- 
courae were  renewed.  The  Court,  on  appeal,  hold, 
ing  that  adultery  waa  not  proved  ;  that  cruelty,  up 
to  1817, waa  proved;  and  that,  though  afterwarda 
there  waa  no  personal  violence,  his  conduct,  excit- 
ing reasonable  apprehension  of  it,  revived  the  for- 
mer cruelty — decreed  a  aeparation,  and  condemned 
the  husband  in  the  coata  in  both  courta,  except  thoes 
incurred  by  certain  chargea  of  adultery.  Wettmeaih 
V.  Wettmeatk,  t  Hag.  Ec.  Sup.  61,  112. 

Cruelty  will  revive  condoned  adultery,  and  leaa  is 
neceasary  to  revive  than  to  found  an  original  aen- 
tenoe.  Z>Nnifft  v.  Durant,  1  Hag.  765 :  a.  P.  Bram* 
well  V.  Bramicell,  3  Hag.  635. 

(B)  When  barred. 
(a)  III  general. 

Semble,  mere  lapae  of  time  ia  not  anffioient  to  bar 
the  wife'a  remedy. 

All  peraona  (e.  g.  Jewa,)  who  atand  in  the  rela- 
tion of  husband  and  wife,  in  any  way  that  the  law 
allowa,  have  a  claim  to  relief,  on  the  violation  of  any 
matrimonial  duty. 

It  ia  not  nereaaary  for  the  wife  to  withdraw  from 
cohabitation  on  the  firat  or  aeoond  inatance  of  mis- 
conduct. It  ia  legal,  and  meritorious  to  be  patient 
aa  long  aa  poaaible.  Forbearance  doea  not  weaken 
her  title  to  relief.  Durant  v.  Durant,  1  Hag.  Eo. 
740,  768. 

On  proof  of  adultery,  aentence  may  be  barred  :•— 
firat,  by  eompematio  criminis ;  secondly,  by  condo- 
nation ;  thirdly,  by  active  procurement,  or  paaaivs 
toleration ;  and,  poaaibly,  by  other  oonduet. 
.  Paaaive  sufferance  of  adultery,  for  a  length  of 
time,  enures  to  a  waiver  of  legal  remedy,  but  ia 
difficult  of  proof.  Crewe  ▼.  Crewet  3  Hag.  Ec. 
If9,  133. 


iia 


mvoRcc 


•  Tli#  miit^n  %duU^  b«i«^  pmf^i,  mkI  s  timllar 
chmr^e  against  the  iMsbawd  fafling,  hit  folief  »  not 
barrel  by  a  iligl»t  want  •f  cauiion  mi  his  part. 

The  wife  having  failed  in  n  charge  of  adelteij, 
and  a  recriminatory  plea,  on  tbo  huabiiBd'e  part,  be- 
uiff  proved;  oruehv,  and  the  fntrodoction  of  bis 
wife  to  »  fenale  of  tooae'obaracter,  (the  wi^'s  guilt 
not  being  oonneetod  wiib  ayeh  intfodaction.)  fotm 
BO  bar  to  his  praj'er  for  divorce.  Harrw  ▼.  Ikirru, 
t  Hag.  876. 

Tbo  doctrine  raetired  in  the  oecleeiaatical  coorti 
of  England,  from  Che  ci?il  and  canon  law,- that  a  plea 
of  rMrimioation,  mr  eomp9inatio  eriminnm,  is  a  valid 
plea  in  bar,  i«  Ibonded  on  tlie  prrneiple,  that  a  maw 
eannot  complain  of  the  breaob  of  a  contract  which  bo 
has  Tiolated.     Be$hy  v.  ferfty,  1  Hag.  £e.  790. 

A  deed  of  separation,  upon  BRUtnal  agreendent,  o« 
aoootint  of  unhappy  differeacea,  tbou^  oontaining 
•  vaveaant  not  to  bring  a  anit  for  restitution  of  con- 
j^iglil  rights,  in  no  bar  to  sach  a  auir.  Westwumtk 
y.  ff  MCmeatJ^,  «  Hag.  Eo<  Sop.  115. 

Boteriog  into  a  voluntary  deed  of  separation,  aad 
bringing  an  aorion  on  (hat  deed,  do  not  bar  a  wift 
froaa  proceeding  for  a  divoroe  in  the  spiritual  court, 
nor  bear  unfavourably  on  her  case.  Dmrani  v.  Du^ 
raiU^  t  Hag.  Ec.  760. 

Slighter  acta  will  bar  than  will  found  an  original 
saitk 

•  A  aingle  act  of  adultfery  i$  suffioient  to  bar  the  bus- 
band's  remedy.  AuUy  v.  AMley,  i  Hag.  Ec.  7f  1-9. 

(b)  Condtntation, 
[See^Mts  AtbJ] 

i  €ondsnation  is  conditional  foagiyeneoa|  on  a  fult 
bnowladgo  of  all  aoleoadaDt  g«»lt.  BramweU  vv 
Brmmwitl,  S  Hag.  £c.  629. 

Alft  condonatioHSy  by  operathoa  of  law,  ana  av* 
pMasly  or  impliedly  conditional ;  for  the  effKt  is 
takon  off  by  repetition  of  miaoondnct. 

And  circumatancaa  may  take  off  the  effect  of  con* 
donation  which  would  not  support  an  original  cause. 
B*AfuUar  v.  D'A/^uiiar,  1  Hag.  £e.  78t,  2. 

On  breach  of  the  condition,  the  right  to  a  remedy 
for  the  former  injuries  revives. 

A  conditional  promise,  made  under  force  and  vio- 
lence, ia  no  condonation,  if  the  condition  is  not 
fulfilled. 

llie  husband's  attempts,  when  affected  with  ve- 
neteal  diaeass,  to  force  his  wife  to  his  bed*  is  of  a 
mixed  nature  ;  partly  cruelty,  and  partly  evidence 
of  adultery,  and  would  remove  condonation  of  either. 
Dutant  V.  Durant,  1  Hag.  Ec.  761,  7^. 

To  found  legal  condonation,  as  a  bar  to  adulteiy, 
there  must  be  a  complete  knowledge  of  all  tha  adi^- 
tanona  connexion,  and  a  condonation  aubaeqoent  to 
suck  knowledge.    TnrtOH  v.  Turton,  3  Hag.  Ec.  351* 

Cosdonation  ia  Ibrgiveoesa  legally  releasing  the 
injury,  and  nay  be  expreaaed  or  implied ;  as,  by 
the  husband  cohabiting  with  a  delinquent  wife; 
but  the  effect  of  cohabitation  is  less  stringent  on  tlw 
wife,  and  condonation  by^  implication  ia  not  held  a 
strict  bar  against  bar;  for  it  ia  not  improper  she 
should,  for  a  time,  shew  a  patient  forbearance,  and 
entertaia  hopea  of  hev  huaband's  reform. 

Wbsfo  iha  paHiea<  have  separate  beds,  there  most, 
in 'Older  to  found  coadoaation,  bo  somethiag  of  ma*' 
tdnonial  intercourae  preaoroed ;  it  does  not  rest 
merely  on  the  vrife's  not  withdrawing  herself! 


In  a Mit  for  saptrattoa  daMul fiibM^ byiMi 
of  the  wife's  adahoiy .  the  having  is  i  pkisf  nai- 
mination,  or  §ompgnt0iio  trimuHm,  pnvid  abi;*- 
riea  of  mineondvct,  (adohery^,  aoKciMtioaef  tWa»> 
vant's  chastity,  and  venereal  dissass  coamaiiad 
to  her.)  for  whash  she  separated  fraa  kin.  hw 
prior  to  the  adultery  oonmittcd  by  hrr,ifftliM 
to  her  dismissal ;  nor  will  a  return  to  lin  ti  tfa 
aame  bonso,  after  a  foimal  teparatioa  ob  iccMittf 
the  husband's  adoltety,  operate  ss  a  ooBdoiiiliai,a 
as  to  extinguish  her  right  lo  set  ap  Jiii  gmk  a 
a  bar  to  his  prayer.  Betby  w.  Bitift  lHi{.fie. 
789.  794. 

The  wife's  unwilling  acquiescence  ia  a ninab 
live  in  the  same  house,  but  withoat  ooonabial  » 
habitation,  doea  not  amount  to  a  conpleta  Ibrpn- 
ness.  ■   D'Afuilar  v.  D'AguiUr,  1  Hag.  Ec  781 

On  the  execution  of  articles  of  septnOM,  M 
followed  bv  matrimonxar  IntereocrM,  tb««ife'in- 
luctSnt  aasent  to  the  huahaod  having  abed-noan 
her  bouae,  at  the  earoeat  entreaty  of  bim  tid  ofas- 
tual  frienda,  and  on  his  declaring.  "thithefbnU 
be  merely  under  tho  roof  by  sumraoce,"  ii  m  «• 
tinsation  of  a  former  coadooation.  H^alandt 
\Vntm9ath,  4  Hag.  £e.  Sup.  1  \», 

Conjugal  cohabitation  after  an  act  of  ahlMTi 
avowed  by  the  hnaband  to  the  wife,  may  be  c*^ 
nation ;  but,  if  a  wife  overlooks  one  ut  of  baa 
infinaity,  it  ia  not  a  legal  conseqnsaoe|ll»i  *kp>' 
dons  all  other  acta.  D'AguiUr  v.  jyAgiakr,  I  ^ 
£e.  986. 

Condonation  is  not  held  sostriotty  igiiaKi*!^ 
an  against  a  huaband;  D^JguiUry.  ITApikrA 
Hag.  Ee.  786 ;  Btgnmt  v.  Dwnmi,  ib.  4M. 

The  wife  having  committed  adulteiy  ol  Af  v 
of  three  successive  nigbu,  and  the  boslnnd  •>«■> 
and  having  full  proof  of  this,  deeping  witfala* 
the  second,  eondoDro  thereby  the  prprios»inM!f« 
aad  Sanaot  take  advantage  of  fonhar  x**'*^ 
the  thiid  night.  TimmiMgt  v,  TtiaiWi|f,  S  H 
E0.8S. 

The  force  of  eendoaatibn,  as  a  bar,  mitt  tarn' 
lag  to  ciioumstancee*  ,      . . 

The  condonation,  by  a  bu«baBd,ofawifti"* 
tety-^till  more,  rapeated  reconciHatioM  tf^ 
peated  adateeriatt;  areata  a  bar  of  fiir  giwWJ** 
than  does  the  condonation  by  a  wife  of  refNiM** 
of  cruelty.  . 

In  aaawer  to  a  suit  fdr- lastilfertisii  of  c*^ 
rights,  broai-fat  hy^  the  hnabaad.  Isgal  ^^'^^^[J^ 
eatabliahed«  bata  reconciliatian  aad  niatn«»jV 
tercourse  having  afterwards  taken  l^J*.**rJ 
enjoined  the  wife  to  return  to  eobaWlrf««»  •'^ 
iag,  that  there  was  no  proof  of  8abs«4|«A<  ■»(«• 
duct  by  the  husband  sufficiently  remq^y"*. 
of  ooodonatioa,  and  reviving  ths  V^^^^^ 
to  entitle  tho  wifo  to  a  aaatancevf  sit*"***  '^ 
meath  v.  WeHmgatk,  S  Hag.  Ec  Sop.  U 1^^ 

(c)  CfilUishn  and  Cwaivna* 

Colluaion  is  an  agreeaiewt  bstvw«  ^  ^  rf 
for  ono  to  commit,  or  appear  to  oottmRi  ». 
adultery,  so  as  to  suffer  the  other  to  ^t^^*^- 
at  hw,  aa  for  a  raal  iojaiy.    T^*  ^^  P**?^ 
co*operBtion  far^auoh  purpose,  ^^^^^*L^i 
for  adultery  commieted  with  taeb  '*5lLS«»' 
not  proof  of  oottaaion^  that,  aftrr  »hi  cf«^ 
mitted,  both  parties  are  desiioas  of  aiifwf"^ 
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The  long  doration  of  t  criminal  intercoarM,  tvd 

delay  id  applying  to  the  Court,  and  the  indirect* 

neea  and  want  of  stringency  in  the  evidence,  are 

'  strong  presumptions  against  a  preconcerted  scheme 

to  ohtain  a  sentence  hy  conniTsnce. 

A  judgment  by  default  against  the  paramour,  and 
no  defence  on  the  part  of  the  wife,  are  not  proof 
of  collusion.    Crewe  ▼.  Crewe,  S  Hag.  Ec.  130,  ISS. 

The  husband  having  proved  the  wife's  adulterous 
eonnezion  with  one  individual,  five  years  after  se- 
paration, of  which  connexion  two  children  were 
bom  ;  the  Court  held,  that  the  husband's  know- 
ledge  of,  and  consent  to,  gross  indelicacies,  or  even 
adultery  with  three  other  persons,  during  cohabita- 
tion, would  not  bar  him.  H&dget  v.  Hodges,  S  Hag. 
Ec.  118. 

Condonation  and  connivance  are  essentially  dif- 
ferent in  their  nature,  though  they  may  have  the 
same  legal  consequence. 

In  a  suit  for  separation,  for  the  husband's  adul- 
tery with  his  wife's  sister,  proof  that  the  wife,  after 
knowledge  of  previous  adultery,  allowed,  under  pe- 
cuKar  circumstances,  this  sister  to  accompany  them 
to  ludia,  and  to  live  in  the  same  house  with  them, 
will  not  bar  the  wife  on  the  ground  of  connivance : 
her  conduct,  though  imprudent,  not  being  traced  to 
a  disregard  of  her  own  honour,  nor  to  any  motive 
necessaril}"  criminal.  Turton  v.  Turf  on,  3  Hag.  £c. 
338,340. 

Connivance  is  a  bar  to  a  suit  for  separation  by 
reason  of  adultery,  on  the  principle,  that  volenti  non 
fit  injuria,     Rogen  ▼.  Rofters,  3  Hag.  £c.  58. 

Quare,  whether  connivance  at  adultery  during 
cohabitation,  is  a  bar  to  a  suit  for  long  subsequent 
adultery  with  a  different  person.  Roger$  r.  Rogen, 
3  Hag.  Ec.  7«. 

To  constitute  connivance,  active  corruption  is  not 
necessary;  passive  acquiescence,  with  intention, 
and  in  the  expectation,  that  guilt  will  follow,  is  suf- 
ficient ;  but,  on  the  other  hand,  there  most  be  con- 
tent— not  mere  negligeoce,  inattention,  confidence, 
or  dulness  of  apprehension.  Rogers  v.  Rogert,  3 
Hag.  Ec.  59. 

Passire  connivance  is  as  much  a  bar  as  active 
conspiracy ;  but  there  must  be  an  intention  that 
guilt  should  ensue. 

But  it  is  not  sufBdent,  that  the  man  did  not  act 
as  a  wise,  or  prudent,  or  attentive  man,  nor  that  he, 
in  fact,  contributed  to  his  wife's  guilt :  he  must  in- 
tentionally contribute  thereto ;  there  must  be  inten- 
tional permission,  or  corrupt  facility. 

But  the  Court,  from  connivance  at  improper  fami- 
Karity,  will  infer  corrupt  intention  as  to  the  result 

The  notoriously  debauched  character  of  the  para- 
>Dour ;  his  exclusion  from  all  respectable  female  so- 
ciety ;  the  introduction  of  him,  by  the  husband,  to 
Iiis  wife ;  the  encouragement  of  their  intimacy ; 
tile  allowing  her  to  accept  a  supply  of  money  f^om 
him;  expostulations  from  her  &mily  at  such  inti- 
iBaey ;  the  refusal  of  the  husband  to  attend  to  them ; 
and  improper  fiimiliarities  snd  liberties  in  his  pre- 
wnce,  and  without  his  remonstrance,  are  material 
^ts  in  a  plea  of  connivanee.  MoorMtm  v.  Moonom, 
3  Hag.  Ec.  87, 105. 

Mere  imprudence,  and  error  in  judgment,  are  not 
^univance :  honesty  of  intentions,  not  wisdom  of 
conduct,  is  to  be  considered. 

•Affectionate  conduct  to  a  wife  for  many  years . 
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no  sppearanoe,  during  that  time,  of  a  wish  to  with- 
draw from  her  society ;  and  the  absence  of  any  rea- 
son to  suppose  ibat  tlie  husband  knew  or  suspected 
her  depravity,  till  very  shortly  before  she  left  htm, 
tend  most  stron^y  to  disprove  connivance  at  the 
turpitude  of,  or  active  co-operation  in  the  pros- 
titotion  of  a  wife.  Hoar  v.  Hoar,  3  Hag.  Ec.  137, 
139. 

A  constant  interoodrae,  continued  for  four  yesrs, 
between  a  wife  and  her  paramour,  not  clandestine, 
but  the  common  subjectof  conyersation  among  ser- 
rants  and  friends,  raisss  a  grave  suspicion  of  the 
husband's  knowledge  and  acquiescence;  CreioeT. 
Crewe,  3  Hag.  Eo.  It5. 

Where  the  wife  made  no  defence  to  a  suit  for 
divorce  by  reas<m  of  her  adultery,  the  Court  dis- 
missed the  suit,  on  the  ground,  that  the  husbsnd 
having  connived  at  his  wife's  adulteiy  with  A,  could 
not  complain  of  an  adultery  nearly  contemporary, 
with  B.     Lovering  v.  Levering,  3  Hag.  Eo.  85. 

The  adultery  of  the  wife  being  proved,  but  she 
having,  with  her  children,  but  wimoot  her  husband, 
resided  in  a  gentleman's  house,  (of  which  she  was 
treated  as  the  mistress,  and  where  she  was  delivered 
of  three  children,)  without  the  husband  sufficiently 
accounting  for  his  absence,  or  providing  for  her,  or 
interferiag  with  such  residence,  the  Coiut  dismissed 
her,  on  the  ground,  that  the  husband,  by  such  con- 
duct, had  consented  to  the  connexion  and  adultery. 
Miehelton  v.  MieheUon,  3  Hag.  Ec.  147. 

(C)  Pleading,  Evidence^  and  Practice. 

When  a  libel  pleaded  facts  —  first,  to  establish 
the  adultery  of  the  wife ;  secondly,  to  shew  that  the 
husband  had  not  forfeited  bis  elaim  for  relief  by 
misconduct ;  the  Court  directed  parts  to  be  reformed, 
on  the  several  grounds  of  too  g^eat  minuteness,  hear- 
say, and  pleading  the  contenu  of  a  letter  not  exhi- 
bited, nor  accounted  for;  and  admitted  the  rest. 
Croff  T.  Cnft,  3  Hsg.  £c.  310. 

Though  the  Court  will  not,  on  presumption,  and 
in  the  absence  of  matter  strongly  inculpatory,  im- 
pute connirance  to  the  husband,  it  will  not  debar 
nhn  from  pleading  that  which  makes  the  history 
consistent  and  natural.  Crrft  v.  Crrft,  3  Hag.  Ec. 
31f. 

The  conduct  of  the  wife,  during  the  absence  of  her 
husband,  being  ao  indecorous  aa  to  induce  a  lady, 
with  whom  she  resided,  to  recommend  her  removal 
to  her  mother,  is  pleadable. 

Where  parties  are  tiring  separate,  the  commence- 
ment of  the  acquaintance  with  the  alleged  para- 
mour, and  of  the  suspicions  of  the  person  under 
whose  care  the  wife  was,  should  be  set  forth  cir- 
cumstantially.   Crt^  r.  Cro^,  3  Hag.  Ec  315. 

Where  the  wifo,  engaged  in  an  improper  commu- 
nication with  the  paramour,  was  compelled  to  retire, 
the  whole  transaction  may  be  pleaded. 

Where  a  letter  is  pleaded  to  be  in  the  possession 
of  the  adverse  party,  the  contents  may  be  set  forth 
at  length,  learing  the  other  party,  if  she  pleases,  to 
produce  the  letter. 

A  declaration  of  the  paramour,  in  the  wife's  ab- 
sence, that  she  had  committed  adultery  previous  to 
the  adultery  charged  in  the  libel,  is  not  admissible; 
but  a  declaration  in  her  presence,  and  confirmed 
by  her,  is ;  and  the  Court  cannot  reject  it,  on  the 
ground  of  its  reflecting  on  third  parties,  nor  that  it 
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doM  «ot  estaUUb  ndoltery  previcHM  to  tbe  charges 
in  the  tibel.    CT<ft  t.  Ct<^u  S  Hag.  £c  310, 318. 

A  libel,  pleadiog  epecifio  «ct«  of  adultery  and 
cjuelty,  can  only  be  rejected,  in  toto,  on  one  of  two 
grounds  :—fir8t,  that  the  pleai  on  the  face  of  it, 
shews  a  case  imposeible  of  proof ;  secondly,  that  it 
evidently  appears,  from  the  facts  pleaded,  that  the 
party  complaining  has  barred  beraelf. 

When  the  husband's  adultery  is  to  be  proved  by 
pregnancy  and  acknowledgment  of  children,  it  is 
not  necessary  to  plead  particular  acts. 

Qtuere,  whether  condonation,  unless  as  far  as  is 
admitted  by  the  adverse  case,  can  be  set  up  with- 
out being  pleaded  : — Sembls,  that,  in  no  case  has  it 
been  held  to  estop  a  party,  where  not  plesded. 

Venereal  disease,  long  after  marriage,  is  prtmd 
fmcie  evidence  of  adultery. 

The  wife's  knowledge  and  forgiveness  of  adal- 
tery,  is  matter  of  defence,  and  to  be  proved  dis- 
tinctly and  clearly. 

Evidence,  extracted  upon  cross-examination,  (in 
order  to  shew  condonation,  comptnsatio  criminumt 
or  to  ducredit  one  adverse  witness  by  another,)  if 
relied  on  as  the  sole  ground  of  defence,  has  far 
slighter  effect  than  when  a  defensive,  reoriminatory, 
or  exceptive  plea  is  given  in,  and  examined  to. 

In  examining  evidence  and  proofs,  die  Court  must 
not  take  the  charges  insulated  and  detached,  hot 
the  whole  together ;  and  must  consider  what  has 
been  the  admitted  conduct  of  the  party  under  similar 
circumstances,  Durant  v.  Durant,  1  Hag.  £c. 
747.768. 

Minute  acts  should  not  be  pleaded,  but  properly 
come  out  in  evidence. 

A  long  adulterous  intercourse  and  cohabitation ; 
tbe  birth,  maintenance,  and  acknowledgment  of  a 
child,  are  pleadable,  if  there  is  nothing  that  neces- 
sarily affects  tbe  wife  with  the  knowledge  thereof. 

In  a  suit  for  divorce,  by  reason  of  tbe  husband's 
adultery  and  cruelty,  the  Court  will  not  inquire  into 
his  depriving  the  wife  of  her  separate  property; 
tUUer  as  to  her  paraphernalia. 

Upon  tbe  charge  of  keeping  certain  speci6ed 
houses,  to  which  be  took  divers  loose  women,  spe- 
cification of  place  is  sufficient,  without  specification 
qf  time. 

The  nnode  in  which,  after  a  separation,  a  return 
to  cohabitation  was  effected,  is  material  to  shew 
whether  there  was,  or  was  not,  condonation. 

If  the  Mosaic  law,  as  at  present  received,  allows 
ooocubines,  such  a  privilege  could  not  be  noticed 
without  being  speeially  pleaded.  Quore,  whether  it 
oould  be  noticed  at  all  in  the  courts  of  this  country. 

The  remotenciss  of  £ict8  deposed  to,  accounts  for 
witnesses  relating  them  with  less  precision  and  dis- 
tinctness* All  that  the  Court  can  require,  is,  to  be 
satisfied  that  the  evidence  is  substantially  true. 

To  domestic  conduct,  friends,  dependents,  and 
ssrvanis,  can  alone  speak  :  they  must  have  some 
bias,  and  the  Court  must  receive  their  evidence 
with  some  drawbacks.  D*AguHar  v.  D*AguiUir, 
1  Hag.  Ec.  776,  784. 

In  a  suit  for  separation  by  reason  of  the  wife's 
adultery,  connivance  on  the  part  of  the  husband  nuy 
be  pleaded  by  the  wife,  consistently  with  a  denial. 

Indifference,  ill  behaviour,  or  cruelty,  is  not  plead- 
able in  answer  to  a  charge  of  adultery,  nor  relevsnt 
to  a  plea  of  connivance. 


As  a  plea  of  connivance  must  genenllj  be  eb- 
cumstantial,  and  consist  of  many  facts,  trifling  vks 
taken  separately,  bat  altogether  conviadiig,  tk 
Court  must  allow  a  latitude  in  such  a  defence. 

Much  delsy  having  occurred  in  the  wife'i  !•• 
fence,  a  plea  of  minute  facts  to  e»taUiih  eosii' 
vanoe  having  been  admitted,  and  the  caaie  aev 
standing  "  to  propound  all  facts,"  an  allef^tioG  d 
the  wife,  not  responsive,  but  pleading  man  ■■• 
nutely,  but  to  the  same  effect  as  in  the  FonBerpike, 
refected  ia  toio,  the  facts  not  being  maoitfr  pmem* 

Tbe  whole  aubstantive  case  of  a  psrtj  BbonU  it 
once  be  brought  before  tbe  Court ;  but  when  it  ii 
clearly  abewn.  that  the  facts  could  not  havelwet 
sooner  pleaded,  additional  articles  may  be  given  a. 

Connivance  of  a  passive  and  pennitfivekia<i,ii 
to  be  proved  by  a  train  of  conduct  and  eircianiMBBce& 
MoorMotn  V.  Moonom^  3  Hag.  Ec.  91 ,  106. 

An  allegation,  pleading  facts  to  infer  coDiii*acii 
as  a  bar  to  the  husband's  prayer  for  a  aeBtoceef 
separation,  by  reason  of  his  wife's  adolteij.  n- 
jected,  because,  as  no  single  fact  pleaded  nioeair 
rily  inferred  a  knowledge  of  the  wife's  guilt,  m 
a  suspicion  that  an  adulterous  intercourse  bad  bea, 
or  was  about  to  be  farmed  ;  and  as  tbe  whole,  tdn 
t<^ether,  did  not  warrant  an  imputation  on  tbe  bat- 
band  of  consenting  to,  or  intending,  his  wife's  uIbI- 
tery,  his  conduct  laid  in  the  sUegatioa.  even  if 
proved,  would  not  amount  to  connivance ;  toooB> 
stitute  which,  there  must  be  intentional  coscar* 
rence. 

A  plea  of  connivance  does  not  neceasariljr  iditf 
adultery. 

Connivance  is  generally  proved  by  circnaBSturtal 
evidence. 

To  support  a  plea  of  connivance,  when  no  add* 
tery  during  cohabitation  is  charged  nor  sdmittt^i 
the  clearest  evidence  of  intention  and  coDseot  voud 
be  required.     Hogtrg  v.  Rogers,  S  Hsg.  Ec.  57,  Tf. 

A  party  being  before  the  Court  in  a  snit  for  di- 
vorce by  reason  of  cruelty,  acta  of  adultery  ssb** 
quent  to  the  citation  may  be  pleaded.  Annflr. 
Barrett,  1  Hag.  £c.  ft. 

Great  facility  in  condonation  of  adultery  wjtb  A; 
taking  no  notice  of  adultery  with  B  (of  wbicb  be 
could  not  be  ignorant)  ;  conduct  amououog  to  n 
invitation  to  adultery  with  C— not  merely  to  gifi"? 
free  scope  to  the  wife's  licentiousnett,  »  o^dw  *J 
obtain  conclusive  evidence  of  guilt ;  marniBOiw 
cohabitation,  after  being  in  possession  of  fall  kgu 
proof  of  such  adultery  ;  are  cruninal  connina^ 
and  collusion,  barring  the  husband  of  relief  for  bu 
wife's  adultery ;  all  happening  within  two  yeirt 
after  marriage.  ... 

In  a  suit  for  separation  by  reason  of  tbe «»« 
adultery,  the  husband  must  prove  hia  caw, »  «» 
his  own  evidence  thaXl  not  create  a  bar,  ^J?"*f 
of  connivance  or  compentatio  crmiuum;  for,  of  <» 
evidence,  the  wife  is  entitled  to  ihe  full  benefit. 

A  facility  of  condonation  of  adultery,  on  wePj" 
of  tbe  husband,  leads  to  the  inference,  tV*®"*? 
jiot  duly  estimate  the  injury,  and  will  mdoceiM 
Court  to  look  with  jealousy  at  his  8uhseqmta»' 
duct. 

Conduct  amounting  to  an  invitation  to  wolteiyi 
and  not  merely  to  giving  scope  to  the  wifts  l'^  * 
tioosness,  in  order  to  obcatn  condwive  endwce 
guilt,  is  legal  prostitution. 
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Semble,  that  the  hasbandr  by  platding  tbtt  the 
wife  slept  at  hia  house  on  the  night  after  the  laat 
aet  of  adultery  t-harged,  (of  which  adaltery  he  w«a 
at  the  time  informed,)  takes  on  himself  the  onus 
of  shewing,  that  thej  did  not  sleep  together  on  that 
night;  though,  gpnerally  speakine,  the  party-  rely- 
ing on  condouation,  as  a  bar.  should  plead  it.  Tim- 
mng»  r,  Timmingt,  S  Hag.  £c.  76,  84. 

In  a  suit  for  separation,  by  reason  of  cruelty, 
hroQgbt  by  the  wife,  an  aeqoittal  of  her  witnesses, 
(for  a  conspiracy,  in  counselling  her  to  institute  this 
suit,)  upon  an  indictment  laid  by  the  husband,  and 
his  eridence  thereon,  in  which  he  admitted  and 
repeated  certain  accusations  originally  alleged  in 
the  hhel  as  acts  of  cruelty,  may  he  pleaded  as  a 
coodooarion,  and  admission  on  oath,  of  that  cruelty. 
Bray  V,  Brayt  1  Hag.  Ec.  16S. 

On  a  suggestion,  that  a  charge  of  collusion  and 
coimiTance,  raised  in  argument  on  his  own  evi- 
dence, was  a  surprise  on  the  husband,  there  being 
no  couBter-plea,  or  interrontoriea,  the  Court  refused 
to  rescind  the  conclusion,  in  order  that  letters  might 
he  pleaded— holding,  that  the  husband  was  bound 
to  guard  himself,  originally,  against  such  sugges- 
tions. 

On  proof  of  the  wife's  adultery,  continued  fur 
four  years,  under  circumstances  which  rsised  a  strong 
snspicion  that  the  husband  could  not  have  been 
ignorant,  the  Court,  after  mueh  hesitation  and  dtf- 
ficnlty,  granted  the  sentence  of  ssparation,  as  it 
could  not  affect  the  husband  with  direct  know- 
ledge of  the  adultery,  and  as  three  witnesses  had 
positifely  sworn,  they  believed  the  husband  was 
Ignorant. 

Witnesses  should  be  required  to  snswer  to  their 
bsHef  or  impression,  as  to  whether  adultery  had 
hsen  conuttitted  or  not,  though  the  Court  cannot 
rsly  on  such  opinion. 

The  105th  canon,  requiring  that  divorce  should 
not  go  on  confession  alone,  the  Court  is  slmost 
boond  to  reject  an  affirmative  issue,  in  a  suit  for 
ssparation  for  adultery. 

Passive  connivance,  or  toleration,  arising  from 
the  husband's  insensibility  to  his  own  honour,  or 
unwillingness  to  seek  redress,  is  a  bar  to  relief,  if 
there  be  proved  a  long  course  of  criminal  conduct, 
of  which  he  was,  or  of  which  he  must  be  presumed 
to  he  cognisant :  he  may  wait  for  adequate  proof, 
hot  no  longer.  Crewt  v.  Cretos,  S  Hsg.  Ec.  1S8, 
131. 

In  a  cause  of  diyorce,  articles  to  account  for  the 
husbsnd's  delay  in  instituting  the  suit  are  admis- 
sible, but  need  not  be  examined  to,  unless  the  de- 
feocs  renders  it  necessary,  to  justify  his  conduct. 

If  adultery,  continued  for  many  years,  attended 
with  pregnancy,  and  birth  of  a  child,  during  the 
husband's  absence  from  Great  Britain,  be  pleaded, 
it  is  useless  to  prove  more  than  a  few  facts : — such 
ss  the  birth  of  a  child,  identity,  and  non-access. 
Riehardaonj,  Riehardvm,  1  Hag.  Ec.  6. 

When  no  indecent  familiarity,  proximate  act,  or 
personal  freedom,  (except  two  kisses,)  and  no  cir- 
eumstanoes  inferring  adaltery,  are  proved,  letters 
from  the  alleged  paramour,  found  in  the  wife's  po«- 
tsssion,  but  not  necessarily  implying  the  commission 
of  adultery,  will  not  aupport  a  sentence  of  separa- 
tion by  reason  of  her  adultery ;  but  if  the  evidence 
rsises  a  snapicion,  that  an  tdulteious  iateireoarse  is 


carrying  on  between  the  parties  aoeosed,  the  Court 
may,  upon  affidavits,  rescind  tha  condusion,  and 
allbw  the  husband  to  give  in  an  allegation'. 

la  a  snit  of  separation,  by  reaaon  of  the  wife's 
adultery,  after  the  arguments  of  oounsel  are  cloeed, 
and  after  the  Court  has  delivered  its  opinion,  that, 
though  onlpable  and  suspicious  oondnct  had  beev, 
adultery  had  not  been jproyed,  it  is  a  fit  exercise  of 
discretion  to  rescind  tBe  conolusion,  for  the  purpose 
of  admitting  an  allegation  pleading  further  matter 
to  establish  the  wife's  guilt. 

The  law  does  not  require  direct  evidence  of  the 
very  act  committed  at  a  speeifie  time  and  place } 
but  the  Court  must  be  satisfied  that  actual  adul- 
tery has  been  committed.  Hamerton  v.  HaiMrtm, 
SHag.Eo.814. 

Where  the  evidence  did  not  amount  to  judicial 
proof  of  the  wife's  adultery,  but  her  conduct  had 
been  so  culpable  as  to  raise  strong  suspicions  of 
criminality,  and  induce  the  Court  to  rescind  the 
conclusion  to  admit  fresh  evidence,  proof  that,  dur- 
ing the  progress  of  the  suit,  the  alleged  parHeejm 
eriminis  had  frequently  yisited  her  alone,  and  re- 
mained late  at  night,  will,  coupled  with  the  former 
evidence,  found  a  sentence  of  separation.  Hamer' 
ton  V.  Hamerton,  .9  Hag.  £e.  I. 

SimbUt  going  to  a  brothel,  and  remaining  alone 
for  a  considerable  time  in  a  room,  with  a  common 
prostitute,  is  sufficient  eridenoe  from  which  to  infer 
adultery. 

A  married  man,  gmng  to  a  brothel,  knowing  it 
to  be  a  bouse  of  that  description,  raises  a  suspicioa 
of  adultery  necessary  to  be  rebutted  by  the  very 
best  evidence. 

In  a  suit  for  separation  d  msiud  et  r^o,  the  wife'k 
adultery  being  folly  eatabKsbed,  but  she  having,  on 
a  recriminatory  allegation,  proyed  facts  antecMlettt 
to  her  adultery,  from  which  the  Court  necessarily 
presumed  the  husband's  adulteiy,  this  amounts  to 
eompfntatio  criminum,  and  the  wife  is- entitled  to  be 
dismissed.    AstUy  v.  AitUy,  1  Hag.  Ec.  714, 7f  0. 

Where  a  criminal  connexion  is  once  shewn,  ita 
continuance  is  presumed  where  the  parties  liye  un- 
der the  ssme  roof. 

(^donation  may  be  meritorious :  oonnirance  ne>- 
cessarily  involves  criminality ;  and,  therefore,  the 
evidence  to  establish  it  ahodid  be  the  more  grave 
and  conclusive. 

The  Court,  or  the  husband's  counsel,  may  take 
the  objection  of  the  wife's  connivance,  where  it 
clearly  appears  on  the  evidence  adduced  by  her ; 
but  quote,  whether  such  a  defence  csa  be  set  up 
on  interrogatories  alone :  at  all  events,  to  support 
aaoh  a  defence,  so  set  up,  the  conduct  and  evidence 
to  prove  it  most  be  most  unequivocal,  and  incapa- 
ble of  explanation. 

Aher  publication,  in  a  suit  for  sepsration  for  the 
husband's  adultery,  the  Court  will  not,  in  the  first 
instance,  delay  the  hearing,  in  order  that  the  wife 
may  counterplead  her  letters  annexed  to  the  hus- 
bsnd's intsrrogatories,  from  which  connivance,  or  a 
par  deUetam  (neither  pleaded),  is  to  be  inferred ; 
but,  iembU,  that  it  will  not  ultimately  allow  her  to 
be  barred  by  reason  of  such  letters,  without  afford- 
ing her  an  opportunity  of  explaining  them. 

The  Court  will  not,  before  the  bearing,  rescind 
the  conclusion,  in  order  to  admit  an  allegation,  coun- 
terpleading letters  annexed  to  interrogatories ;  nor 
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willil  direct  lacli  latton  to  l»t  ditunmlM;  bot, 
umbU,  that,  if,  mt  tbo  hmrifig,  the  lettsn  ^PP^i^ 
important,  it  will  than  allow  the  admiaiibility  oi  tha 
allegation  to  be  debated.  TurUm  t.  Tiirtm,  S  Hag. 
£o.  543,  S5t. 

Facta  of  adultery,  newly  come  to  the  knowledge 
of  the  perty,  may  be  pleaded  after  publication. 
W$bh  T.  WM,  1  Hag.  Ec.  349. 

Cruelty  cannot  be  pleaded  by  the  wife  in  bar  of  a 
charge  of  adulterr.  Hurr'u  ▼.  narrit,  t  Hag.  Ec  376. 

Where  the  win  is  charged  with  adultery,  her  con- 
duct and  declarationa,  on  a  eoofeaaion  of  guilt  by 
the  alleged  parUcepi  eriminii  being  communicated  to 
her,  are  admiaaiUe  evidence  on  behalf  of  the  hue- 
hand.    Hmri$  y,  Harris,  f  Hag.  £c.  407. 

On  proof,  either  directly  or  presumptively,  of  the 
wife's  adultery,  great  inattention  on  the  part  of 
the  husband  will  not  bar  him.  To  eatablish  such  a 
defence,  be  must  bare  been  privy  to  her  guilt,  or  have 
led  her  into  the  crime.  Rix  v.  Kw,  3  Hag.  Eo.  74. 

To  establish  connivance  in  bar  to  a  suit  on  ac- 
count of  the  wife'a  adulterv,  it  ia  not  neceasary  to 
shew  knowledge  of.  and  pnvity  to,  the  actual  com- 
mtaaion  of  adulteiy ;  such  extreme  negligence  to 
the  conduct  of  his  wife,  and  auch  encouragement 
of  acquaintance  and  familiar  intimacy,  sa  are  likely 
to  lead  to  an  adulteroua  intercourM,  are  auffioient. 
CUpin  ▼.  Gilpin,  3  Hag.  Ec.  150. 

On  a  suit  for  restitution,  the  defendant  mnat  be 
compelled  to  return,  unleaa  it  be  proved  that  the 
plaintiff's  inherent  right  is  forfeited ;  but,  tembU, 
less  strict  proof  of  cruelty  or  adultery  ia  neceasary, 
to  answer  to  such  a  suit,  than  where  the  party  making 
thepe  charges  is  the  original  complsinant.  Broaitpe^ 
V.  BramweU,  3  Hag.  Ec.  619. 

Unplesded  condonation  can  only  avail  as  a  bar  ao 
far  as  it  is  fully  established  by  evidence. 

The  general  presumption  la,  that  a  huaband  and 
wife  living  in  the  same  house,  live  on  terms  of  ma- 
trimonial cohabitation  ;  but  particular  circumstanoes 
may  repel  that  presumption. 

It  does  not  follow,  that  becaoae  condonation  will 
bar  the  remedy  of  a  party  agent,  it  will  destroy  the 
defence  of  a  party  recriminating.  B^eby  v.  fiet6y,  1 
Hag.  Ec.  795, 7. 


DOCKS. 


llie  port  of  Kingaton-upon-Hull  is  mentioned  in 
acta  of  Parlisment,  charters,  and  other  documenta, 
in  two  senses :  first,  according  to  the  popular  under- 
atanding,  as  denoting  a  particolar  place ;  and  se- 
condly, in  a  larger  acceptation,  as  comprising  under 
one  name  a  district  of  many  places  classed  together 
for  the  pnrpoees  of  the  revenue,  and  of  which  Kings- 
ton-opon-HuU  it  the  chief. 

The  sUtute  14  Geo.  3.  c;  56.  s.  4%,  which  gives 
the  Hull  Dock  Company  a  timnage  on  ahips  coming 
into  or  going  out  of  the  harbour  of  Kingston-npon- 
Hull,  and  the  company's  basin  or  docks  within  jthe 
port  of  Kingaton-apon-Hull,  or  unlading  or  lading 
any  of  their  cargo  within  the  aaid  port,  must  be 
oonstmed  as  using  the  term  **  port"  in  the  popular 
sense ;  and  not,  therefore,  as  extending  the  burden 
of  dock  duties  in  places  which,  in  point  of  local 
description,  are  without  the  port  of  Hull ;  as  Goole, 
on  the  river  Ouse.  Th§  Dock  drnpany  at  Kingiton' 
upoit'HuU  V.  BrowuM,  9  B.  &  Ad,  43. 


A  dock  oomptay  bavlBg  a  swing  Mdp  •  i 
pnblie  highwny  are  boond,  in  thepssraf  ofiwdi, 
to  use  all  raasionable  means  (bodi  ss  ts  the  aaila 
of  men  employed,  and  the  numbsr  of  diipi  ptad 
at  a  time)  to  prerent  unnecessaiy  de]aj;isdtf 
they  do  not  do  all  which  can  bs  expsetsd  of  m- 
sonable  men,  and  any  one  ia  obetmctsd  is  mtt- 
Quence,  such  obatmetion  will  make  then  liiUt  ii 
damages  for  the  injury  aoatained.  Wiggim  r.  firf- 
diugtoH,  3  C.  &  P.  544.  [Beet] 


DONATIO  MORTIS  CAUSA. 

IDufield  V.  Elwe$,  1  Dow.  &  C.  A.C.  1,  Di^ 

Law  J.  S08.] 

Qttcrt — whether  a  dauatia  mortii  taaaA  n  imM 
by  the  fact,  that  a  will  or  codicil  is  wahK^pHlij 
made.  Whether  a  remainder  may  bsliaiitodgii 
donatio  mortis  eauod*  Whether  the  dnstit  waA 
eatud,  being  of  a  mortgage  debt,  a  gift  of  lb  nai 
sum,  with  the  same  remamder  over,  ia  a  sabnqMii 
codicil,  is  to  be  considered  a  satisfactioo.  Ernktis 
V.  Simmons,  4  Ruaa.  25. 


DOWER. 

Adultery  committed  by  the- wife  after  a  SBjaB* 
tion  by  mutual  consent,  is  a  bar  to  Iisr  n^  H 
dower.  Hotheriugton  v.  GroAcsi,  7  Lav  J.  (XP.  fiS> 
s.  c.  6  Biog.  135,  a.  c.  3  M.  &  P.  399. 

A,  previous  to  his  marriage  with  as  is&H  ^ 
had  no  fortune,  by  an  indenture,  to  vhieli  Iwiiihr 
was  a  par^,  granted  a  rent-chargs  of  lOOi.  a  fV 
to  truateea,  for  her  during  her  life, sfbr  ins  isem', 
to  be  in  bar  of  dower,  and  iasoiog  oat  of  eow 
landa :  at  the  time  of  the  execution  of  tlM  io^ 
tnre,  he  had  no  power  of  charging  any  j^iBtv** 
those  landa ;  but  it  was,  during  his  Im,  coafma 
by  the  remainder-man,  who,  A  not  hariagaa/M 
became  entitled  in  posseasion  to  the  lands  "P"  ^ 
death:— Held,  that  the  widow  was  buttddm 
claim todower.  Corbettr,CorbsU,7lAwJ.QaML94 


DRIVING. 

Though  the  rule  of  a  road  ia  not  to  be  adberd^ 
if,  by  departing  from  it,  an  iajuiy  caa  ba  ••«'*"■■ 
yet,  in  cases  where  parties  meet  oa  the  WWW'I* 
an  injury  results,  the  party  on  the  wn)Bg«de«e* 
be  held  anawerahle,  unless  it  appear  clwHj  thittt* 
party  on  the  right  had  ample  means  and  ^W^^f^ 
to  prevent  it.  Ckaplm  v.  Howes,  $C.ltr.i» 
[Beat]  ,« 

If  the  carriage  of  A  atrike  against  ^^^I^ 
and  a  perM>n  who  sees  it  demsnd  the  additi'^ 
owner  of  the  eaoriage,  the  address  given  hf  a  P<>^ 
in  the  carriage  ia  admissible  in  evidence ;  ^rz. 
ment,  that  any  damage  done  will  be  p«d  »'.'>"" 
ao.    BsasMmv.£tfics.4C.&P.d85.rraBBWj 

In  an  action  for  the  negligent  dririsg  ^^^ 
fondant's  coach,  the  plaintiff  gave  «^*^..^ 
gooda  destroyed  being  in  the possesnos (rfW^ 
vant.  The  witnees  who  proved  this  wa»  o'fr' 
mined,  with  a  view  of  shewing  the  P>^^.^ 
property  of  P.  and  the  defendant  «W  wiWjJ^ 
to  prove  them  the  property  of  P :— 5i««»  ■■■ 
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■aj  be  edlad  u  a  witaMt  in  raply,  to  prore  that 
tli«  goods  were  oot  bis.  Whittingham  v.  BUaham, 
4  C.  &  P.  597.  [PattMon] 

In  an  action  for  negligmt  drivinfr»  a  plan,  which 
ia  to  be  put  into  the  hands  of  the  witnesses,  should 
merely  shew  the  street,  pSTement,  the  taminga, 
ooraera,  &a,  aod  not  the  supposed  position  of  the 
carriagea ;  if  it  do  so,  the  Judge  will  not  allow 
it  to  be  used.  Beamon  ▼.  ElUe§,  4  C.  &  P.  585. 
[Taunton] 

la  caae  for  negligent  driving  againat  the  plaintiff's 
horae,  the  plainti#s  serrant,  in  whoee  charge  the 
horse  was,  is  incompetent  for  the  plaintiff.  ShermmM 
V.  fiemcs,  «  M.  &  M.  69.  [Tiodal] 


(D)  Notice  to  appear. 

(£)  Consent  Rule  and  Reooonizanob. 

(F)  Pleading  and  Evidence. 

(0)  Judgment. 
(H)  Ezecdtion. 

( 1 )  Costs. 


ECCLESIASTICAL  COURT. 

[Regulation  of  dutiea,  aalaries,  and  emoluments 
of  officers,  clerks,  and  ministers.  10  Geo.  4.  c.  53, 
7  Law  J.  Statutea,  ItO.] 

Generally  apealong,  all  ecclesiastical  jarisdictions 
are  limited  in  their  authority  to  property  locally 
atnate  within  their  district  CrotUy  v.  the  Arch' 
deacon  rf  Sudbury^  S  Hag.  £c.  199. 

The  proctor,  being  the  dominut  Utit,  ia  rcaponaible 
to  the  Court  lor  the  purity  of  the  prooeedinga.  Mynm 
r.Bebinton,  S  Hsg.  £c.  195. 

When  a  party  regnlarly  complains  of  gross  extor- 
tion by  his  proctor,  the  Court  may  puoiab  4he  proo- 
tor  by  suspension  or  otherwise.  Peddle  ▼.  Evans, 
1  Hag.  Ec.  687. 

The  Court  will  exert  all  its  powera  to  restrain 
proctors  from  undertaking  cauaes  on  condition  of 
sharing  in  the  effecta,  or  of  any  benefit  beyond  the 
payment  of  fair  costSb 

The  Court  inclines  to  disooontenanoe  an  agree* 
Bent  on  the  part  of  a  proctor  to  accept  only  dis* 
batBemcnta  from  Ikis  client,  an  appellant ;  aa  it  is 
the  policy  of  the  law  to  protect  both  respondents 
•ad  appellants  from  useless  litigation.  Peddle  r, 
ToUer,  3  Hag.  Ec.  391 , 3. 

On  complunt  against  a  proctor,  of  an  extortionate 
charge  (88/.  4i.  4d.)  for  taking  out  probate  in  com- 
mon form,  the  bill  waa  referred  to  the  Registrara, 
who  reported  the  proper  charge  to  be  5tL  15$.  8d. 
The  Court  anspended  the  proctor  for  three  months, 
and  condemned  him  in  costs ;  it  being  the  first  time 
his  conduct  had  been  brought  before  t^e  Court,  and 
*  medical  certificate  of  hia  inability  to  attend  to 
business  when  the  bill  was  deliyered,  being  pro- 
duced.  In  thegoodeof  Lady  Finch,  3  Hsg.  £o.  f  55. 

On  sppeal  in  a  criminal  suit,  an  extension  of  the 
^>nn  probatory  being  prayed  by  the  promoter,  a 
daisy  of  nine  montha,  without  making  substantial 
pfogreas  in  thecaute,  or  examining  a  single  witness, 
(•fter  the  suit  bad  been  alieady  depending  in  the 
Court  of  Appeal  two  years,)  is  a  aofficient  ground 
to  dismiss  the  defend&nt,  and  condemn  the  pro- 
moter in  payment  of  a  sum  nomtae  espensarum .  J«n- 
icMi  V.  Barrett,  1  Hag.  Ee.  13. 


EJECTMENT. 

(A)  Where  maintainable. 

(B)  Between  Landlord  and  Tenant. 

(C)  Declaration  and  Semtioe. 


(A)  Where  maintainable. 
[See  Land  Tax.] 

Prior  possession,  howeyer  short,  ia  a  sufficient 
primd  facie  title  in  ejectment  against  a  mere  wrong 
doer.  Hughet v.  Dyeball,  S  M.&M. 346, a. c.  3 C. &P. 
610.  [Tenterden] 

One  who  ia  in  possession  under  an  agreement  to 
purchase,  ia  a  tenant  at  will ;  and  he  cannot  be  ouat- 
ed  by  eiectment,  until  the  tenancy  be  determined  by 
demand  of  poasession  or  otherwise. 

But  any  act  of  waste  by  the  tenant— for  instance, 
the  grubbing  up  a  hedge  which  separated  two  fields 
—determines  the  tenancy  ;  and,  the  tenancy  being 
determined,  ejectment  may  be  maintained  without 
a  demand  of  possession.  Doe  d.  MeUenh  v.  Redman, 
8  Law  J.  K.B.  154. 

Conveyance,  by  lease,  releaae,  and  fine,  of  land 
in  the  adrerae  occupation  of  another,  couveya  no 
estate  to  the  releasee ;  and  an  ejectment,  on  the 
demise  of  such  relessee,  is  not  maintainable.  Dee  d. 
Maeterman  v.  Maling,  9  Law  J.  C.P.  331. 

Where  lands  were  vested  in  trusteea  for  the  bene* 
fit  of  a  pariah  church : — Held,  that  the  parish  officers 
for  the  time  being  might  recover  possession  of  them 
in  ejectment  upon  a  demiae  in  their  uamea,  under  the 
authority  of  the  59  Geo.  3.  c.  33.  a.  17.  Doe  d.  Jeckeon 
T.  Hiley,  8  Law  J.  M.C.  105»  a.  c.  10  B.  &  C.  885. 

(B)  Between  Landlord  and  Tenant. 
[See  Landlord  and  Tenant.] 

In  a  caae  of  adverae  potaession,  notice  to  quit  ia 
unneceasary.  Doe  d.  Cheeee  v.  Creed,  Doe  d.  Damn 
V.  Creed,  7  Law  J.  C.P.  138,  B.e.  5  Bing.  337,  a.  a 
3  M.  &  P.  648. 

Where  the  tenant  in  poeaession  made  one  pay- 
ment of  rent  to  the  peraon  who  was  entitled  to  the 
freehold ;  and  that  peraon,  about  the  same  time,  cut 
Bome  timber  upon  the  property ;  and  nothing  fur- 
ther was  done  until  fiAeen  yeara  afterwards,  when 
his  heir  brought  an  ejectment : — Held,  that  this  waa 
not  a  mere  entry,  aubject  to  the  proviaiona  of  the 
atatute,  4  &  5  Anne,  c.  16,  s.  16 ;  but  a  aeisin  and 
a  possession,  by  which  the  relation  of  landlord  and 
tenant  subsisted. 

A  disclaimer  by  a  tenant  of  hia  tenancy  with  hia 
landlord  may  have  a  retrospective  effect,  so  as  to 
entitle  the  landlord  to  recover  upon  a  demise  laid 
in  point  of  date  before  the  diaclaimer  waa  pro* 
nounced.  Thna,  demand  of  rent  by  letter  on  the 
18th  of  June ;  answer  by  letter  on  the  36th,  that 
the  tenancy  had  ceaae<l  for  aeveral  yeara;  eject- 
ment, laying  the  day  of  the  demise  on  the  1st  of 
May  : — Held,  that  the  ejectment  waa  well  brought 
without  a  notice  to  quit.  Doe  d.  Gruhh  v.  Gruhb, 
8  Law  J.  K.B.  331,  s.  c.  10  B.  &  C.  816. 

A  tenant  from  year  to  year  died,  and  a  regular 
notice  to  quit  was  served  on  the  widow,  who  re- 
mained in  possession:  —  Held,  that  the  landlord 
might  recover  in  ejectment,  unless  it  were  shewn, 
that  some  other  person,  and  not  the  widow,  wsa 
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•zeootor  or  ftdmiaittntor  of  the  tenant ;  mud  that  it 
waa  not  iuciimbeDt  on  die  landlord  to  ihaw  that 
the  widow  waa  either  executrix  or  administratrix. 
Reei  d.  Mears  t.  Perrot,  4  C.  &  P.  f  30.  [Littledale] 

In  ejectment,  to  recover  demiaed  premiaea,  for 
noD-pajnnent  of  rent,  under  the  uaaal  provieo  for 
re-entry  on  non-payment  for  twenty-one  dajra,  it 
appeared  that  the  rent  waa  payable  quarterly,  end 
that  a  demand  of  more  than  one  qnarter'a  rent  waa 
made  on  the  Slat  day,  atone  o'clock  : — Held,  that 
only  one  quarter's  rent  should  have  been  demanded,' 
and  that  at  aunaet.  Doe  d.  Wheeldon  v.  Paul,  S  C. 
&  P.  6 IS.  [Teoterden] 

In  ejectment  by  a  mortgagee  againat  the  tenant 
of  the  mortgagor,  it  waa  proved,  that,  on  a  day 
Bubaeqoent  to  the  day  of  the  demiae  laid  in  the  de* 
claration,  aa  agent  of  the  mortgagee  obtained  from 
the  occupier  a  son  that  waa  due  from  him  to  the 
mortgagor  for  rent ;  part  of  which  money  was  ap- 
propriated by  the  agent  in  discharge  of  interest  doe 
upon  the  mortgage ; — Held,  that  thia  waa  aocb  a 
recognition  of  the  tenancy  of  the  occupier  aa  pre* 
eluded  the  mortgagee  from  treating  him  aa  a  trea- 
paaaer.  Dm  d.  Whitaker  r,  Haleg^  9  Law  J.  C.P. 
1 10,  8.  c.  7  Biog.  Stf,  a.  c.  5  M.  &  P.  133. 

(C)  Declaration  and  Servicb. 

[Where  the  right  of  entry  aocruea  in  Hilary  or 
Trinity  Term,  a  declaration  may  be  aerred  within 
ten  daya  after  the  tenancy  expires,  or  the  right  ac- 
cniea,  with  a  notice  to  appear  and  plead  in  ten  daya, 
1  W.  4.0.  70.  a.  S6,  8  Law  J.  Sut.  16S.] 

Where  the  first  day  in  full  term  falls  on  a  Son- 
day,  the  easoign  ia  to  be  calculated  from  that  day. 

Where  a  declaration  in  ejectment  waa  aerved  on 
the  eaaoign  day  by  mistake,  the  Court  directed  the 
rule  for  judgment  to  be  served  on  the  tenants  in 
possession,  and  granted  the  rule  for  judgment  againat 
the  casual  ejector  abaolute,  onleas  cauae  waa  ^ewn 
in  five  da?8  after  aocb  aervice.    Dot  d.  Bront  v.  Rot, 

In  aervicea  of  ejectment,  the  Court  looka  more  at 
the  notice  than  at  the  title  of  the  declaration,  and 
will  auffer  the  latter  to  be  amended  if  the  former  ia 
correct.    Doe  v.  Courtntu,  9  Law  J.  C.P.  2S5. 

Where  one  of  aeveral  houses  sought  to  be  reco- 
vered in  an  action  of  ejectment  ia  emp^,  aa  to  that 
the  plaintiff  most  proceed  aa  upon  a  vacant  poasea- 
aion.    Anon,  8  Law  J.  C.P.  111. 

Servioe  of  a  declaration  and  notice  in  ejectment 
upon  a  woman  who  repreaented  henelf  to  be  the 
wife  of  the  tenant  in  poaaession :— HeU  auffiotent. 
Doe  d.  Walker  v.  Rot,  8  Law  J.  C.P.  110,  a.  c.  4  M. 
&P.  11. 

Servioe  of  a  declaration  and  notice  in  ejectment 
upon  the  son  of  the  tenant,  to  whom  the  nature  of 
the  prooeedinga  waa  exfdained  : — Held,  not  aaf- 
fident,  without  shewing  ground  for  preaoming  that 
they  came  to  the  hands  of  the  father.  Dot  d.  Bot' 
ttmUff  V.  Rot,  8 Law  J.  C.P.  110. 

Service  upon  the  aon  of  the  tenant  in  poaseasion, 
and  nailing  a  copy  of  the  declaration  and  notice 
upon  the  premises: — Held,  good  aervice,  where 
it  was  admitted  that  the  party  abaented  himaelf 
to  avoid  service.  Dot  v.  Hart,  8  Law  J.  C.P. 
t69. 

Service  of  a  declaration  in  ejectment  on  a  aervaat 
on  the  premiaea,  is  good  aervice,  if  it  appaara  that 


it  eame  tq  the  bands  of  tbe  party.  Dm  d.  Vttr. 
Ji«e,8Law  J.  C.P.  1. 

A  declaration  in  ejectmeat  wis  muni  «  k 
plaintiflTa  attorn^,  the  tenant  in  poSMsm  ba| 
given  a  cognovit  to  confiBsa  judgmsat,  mtkiJaig 
the  attorney  to  appear  for  bin  :~Hflld,  goaiah 
vice.     Dot  d.  Hart  v.  Rat,  8  Law  J.  CP.  llflL 

(D)  Notice  to  appear. 

In  ejectment,  a  notice  to  appear  gcMnDT.vte 
the  declaratibn  ia  aerved  before  tbe  imi.ififf^ 
ficieot  notice  to  appear  within  tbe  aext  ten.  Ik 
V.  Rite,  8  Law  J.  Exch.  81,  s.e.lTyr«.tl8,i.c 
1  C.  &  J.  SSO. 

(E)  Consent  Rule  and  RECOGRiziso. 

The  Court  will  not  permit  a  mortgagee  (east 
in  and  defend  as  landlord  under  the  11  G«a  1 

c.  19,  nnleaa  he  clearly  ahew  that  his  title  m^li 
affected  by  the  reaalt  of  the  aait.  Dm  i  Ana 
T.  12m,  8  Law  J.  CP.  3S8,  a.a.  6BiBg.6lS,a.t4 
M.&P.  4S7. 

The  recognixaDoe,  with  two  aorelies,  topaj4» 
ages  and  costs,  required  by  the  1  Geo.  4  c  17.  tit 
to  be  entered  into  by  the  tenant  ia  ^juinMiwig 
hia  being  admitted  to  defend,  ahooIdBotbeeMiM 
in  tbe  cause  aa  it  originally  stood,  batwiik  tkiiij^ 
atitutioo  of  tbe  name  of  the  tensnt  fer  tbit  tf » 
nominal  defendant*  Res  d.  Durante, Mmn,9i0 
J.  CP,  880,  a,c.  6  Bing.  656;  s.a  4  M.&PW- 

A  defendant  in  ejectment  cannot  byivA" 
error  discharge  hia  undertaking  (nader  tbelGe 
4.  c.  87,  a.  1,)  to  give  the  plaiatiffjadgwetdf* 
tenn  preceding  the  trial,  and  his  f9copant$(f 
der  8. 3,)  not  to  commit  waste,  &«.,  wiihosi  e«W«l 
into  the  further  reeogniaanoe,  with  twofur«a^" 
required  by  the  third  aection  of  tbatMlott.  jv 

d.  Durant  v.  Moore,  9  Uw  J.  CP.  38,  s-cTUaj. 
1S4,  a.c.  4M.  &P.  761. 

(F)  Pleading  and  Evibekce. 

The  plaintiff  in  ejeeqnent  is  bouod  to  fnbtt 
the  rule  to  oonfeaa  leaae,  entry,  and «»*•■[? 
of  hia  case.  LasiUe  r.  Lambh,  «  M.  i  M.  » 
[Park] 

Where  the  heir-in-tail  bed,  for  tsa  y«»^ 


oeived  rent  reaerved  in  a  lease  *«  ""•^^'^  ish 
granted  by  hia  anoestor,  tenant  ia  ttil  •"'^^'||^f 
firmation  of  the  leaae.  Doe  d.  Seethmit^'J^^ 
Law  J.  CP.  18t,  a.  c.  5  Bing.  469,  ■•«'.*"^^ 

Where  a  peraon  has  beea  in  posMSiioo  w^ 
than  twenty  veara  withoat  paying  '•^^  *L  jji 
wiae  acknow'ledging  title  in  aay  ?|*r*'^ 
presumption  ia.  that  the  possessioB  "■J^„ 
▼erae;  and  it  liea  upon  the  cfaunmt,  ijn^ 
ahew  his  own  title,  but  to  abew  bor  twFT^ 
sion  commenced,  in  order  to  rebut  tbe  PfTTT 
of  its  beiag  adverae.  ShiiU  v.  StrG.N^^ 
8  Law  J.  K.B.  166.  ^p|b 

Evidence,  that,  within  twenty  y»w«»  ^J^Zai, 
poeseasion  aurrendered  up  tbe  P®*"**^'IJiti*' 
and  took  it  again,  being  told  at  thetuoe  ot«^ 
he  waa  to  hold  only  so  long  as  tbe  f^.'*^^to 
he  gave  up  tbe  possession  plea«ed,--B  ^-^ 
go  to  the  jury,  that  tbe  whole  of  we  P^^. 
though  fisr  many  mora  than  ^^^fT'**vttiin' 
miasive,  and  not  adverse ;  altboagh  IW  ^ 
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of  payment,  or  demaod  of  rent,  or  any  other 
reco^itioo  of  title.  Doe  d.  Thomp$tm  v.  Clark, 
7  JLaw  J.  K.B.  1X8,  8.  c.  8B.&C.717. 

Testator  deTised  an  estate  to  aeveral  peraoos,  for 
their  lives,  succeseively,  with  power  to  grant  leases, 
under  certain  restrictions.  The  first  tenant  for  life 
gmn  tfl  a  lease  to  a  person  who  bad  no  notice  of  the 
povrer,  or  that  the  lessor  was  tenant  for  life  only. 
A  •uhseqoent  tenant  for  life  brings  an  ejectment 
against  the  leasee,  on  the  ground  that  the  lease  was 
not  made  according  to  the  power.  The  Coart  will 
not  prevent  the  lessee  from  setting  up  an  old  oot^ 
slanding  term  created  by  the  testator*  GaUbont  v. 
Aleock,  t  Sim.  553. 

UfK>n  the  trial  of  an  ejectmeat,  the  landlord  (de- 
feDd«nt,)  proposed  to  call  the  tenants  in  posses- 
sion of  different  parts  of  the  property,  upon  whom 
ejectments  bad  been  served,  to  prove  an  adverse 
poaaession ;  but  they  were  held  to  be  incompetent ; 
and  the  Court  refused  to  enter  into  the  question, 
whether  they  were  competent  to  prove  the  posses- 
sion of  each  other,  because  the  distinction  had  not 
heen  pointed  out  at  the  trial — but  intimated  an 
opinion,  that  they  were  not  competent  for  any  pur» 
pose.  Dot  d.  Lewit  v.  Preset,  1  C.  &  J.  515,  s.  c. 
1  Tyrw.  410. 

In  ejectment,'  the  lessor  of  the  plaintiff  proved 
possession  in  his  father  and  himself  for  a  period  of 
twenty-two  years.  The  defendant  also  proved  a 
subsequent  uninterrupted  possession  for  eleven  years : 
—-Held,  that  in  the  absence  of  evidence  of  title  in 
the  defendant,  the  presumption  was  in  favour  of 
the  first  posaessor.  Do€  d.  Harding  v.  Cook§,  9 
Lmw  J.  C.P.  118, 8.0*7  Bing.  346,  s.c.  5  M.  &  P. 
181. 

In  an  ejectment,  a  person  who  has  had  posses- 
■ion  of  the  property  is  not  a  oompetent  witness  for 
the  defendant  to  prove  that  he  (the  witness,)  has 
held  it  for  more  than  twenty  ^eara :  if  the  lessor 
of  the  plaintiff  recovered,  the  witness  would  be  liable 
to  an  action  for  metns  profits.  Lewis  v.  Preeee,  4  C. 
&  P.  556.  [Bosanquet] 

An  ejectment  against  a  weekly  tenant :  the  no* 
tice  proved,  was,  to  quit  on  Wednesday,  the  4th  of 
August.  The  witness,  who  was  called  to  prove 
that  Wednesday  was  the  expiration  of  the  current 
week  of  the  tenancy,  said  that  he  guessed  **  the  de- 
fendant came  in  about  a  Tueeday  or  a  Wednesday, 
but  had  no  recolleotion  which  :*' — Held,  inaufficient. 
Finlayum  v.  Finlayson,  5  C.  &  P.  67.  [Tindall 

In  ejectment  by  a  mortgagee,  the  mere  fact  of 
hia  having  received  interest  on  the  mortgage  down 
Co  a  time  later  than  the  day  of  the  demise  in  tbe 
declaration,  does  not  amount  to  a  recognition  by 
him,  that  tbe  mortgagor  or  his  tenant  was  in  lawful 
possession  of  the  premises  till  the  time  when  such 
interest  was  paid,  and  consequently  is  no  defence 
to  the  ejectment.  Doe  d.  Rogers  v.  Cadwallader, 
S  B.  &  Ad.  473. 

In  ejectment,  the  plaintiff*s  witness  stating  that 
the  premises  had  been  held  by  the  ancestor  of  the 
defendant,  under  a  written  agreement  or  lease  : — 
Held,  that  the  plaintiff  was  bound  to  produce  that 
agreement.  Fenn  d.  Thomas  v.  Griffith,  8  Law  J. 
C.P.  218,  s.  c.  6  Bing.  533.  s.  c.  4  M.  &  P.  £99. 

Upon  an  affidavit  that  a  person  had  stolen  the 
lease  whereon  the  ejectment  was  brought,  and  had 
either  given  it  to  the  real  defendants,  or  held  it  for 


their  benefit,  the  Court  discharged  a  peremptory 
undertaking,  and  g^ve  plaintiff's  lessor  leave  to  give 
in  evidence  at  the  trial  an  examined  copy  of  the 
enrolment — the  defendants  not  having  sworn  that 
they  had  not  aeen  tbe  deed,  or  that  they  did  not 
know  where  it  was.  Doe  d.  Pearson  v.  Ries,  9  Law 
J.  C.P.  2«6,  S.C.  7  Bing.  724. 

In  an  action  of  ejectment  by  the  reversioner,  (on 
the  expiration  of  a  building  lease,)  to  recover  pos- 
seasion  of  a  house,  which  adjoined  one  that  the 
leasor  of  the  plaintiff  had  sold  to  the  de^dant, 
and  the  description  of  which,  in  the  surrender,  (it 
being  copyhold,)  contained  the  words — *'at  now 
occupied  by  A  B,  or  his  under-tsnants ;"  an  under- 
leaae,  (granted  pending  tbe  existence  of  the  origi- 
nal building-lease,)  under  which  A  B  claimed  Uie 
ground  upon  which  both  the  houses  were  built, 
was  received  aa  evidence  of  the  mode  in  which  the 
property  had  been  enjoyed.  Doe  d.  Tims  v.  Jordan, 
4C.&P.  146.  [Tindal] 

(G)  Jddoment. 

[Dm  d.  DyOall  v.  LaurU,  2  M.  &  R.  184,  Dig. 

Law  J.  214.] 

(H)  EXEomrion. 

[On  the  trial  of  ejectments,  the  Judge  may  car* 
tify,  that  a  writ  of  possession  ought  to  issue  im- 
mediately, 1  Will.  4.  c.  70.  8.  38,  8  Law  J.  Stat 
163.] 

In  caaaa  of  ejectment,  the  oertiSoate  of  the  Judge 
must,  under  the  statute  11  Geo.  4.  &  1  Will.  4.  c.  70. 
s.  38,  be  for  immediate  possession,  or  the  case  must 
take  ita  ordinary  course ;  but  if  the  Judge  should 
think  that  some  time  ought  to  be  allowed  to  the 
defendant,  he  will  grant  a  certificate  for  immediate 
possession — the  lessor  of  tbe  plaintiff  undertaking 
not  to  enforce  it  for  a  certain  time.  Packer  v.  HiC' 
Hard,  5  C.  fie  P.  132.  [Park] 

If  a  lessor  of  the  plaintiff  is  nonauited  for  want 
of  the  defendant's  confessing  lesse,  entry,  and 
ouster,  the  Judge  will  not  grant  a  certificate  under 
the  statute  1  W.4.  o.  70.  s.  30,  to  give  tbe  lessor 
of  the  plaintiff  immediate  poaseasion,  unless  an  affi- 
davit, stating  tbe  circumstances  of  the  esse,  be  laid 
before  him.  Under  that  statute,  the  Judge  has  no 
discretion  as  to  the  time  at  which  the  leasor  of  the 
plaintiff  shsll  have  posseasion,  as  he  must  either 
grant  a  certificate  to  enable  him  to  get  immediate 
posseaaioo,  or  let  the  case  take  its  rej^ular  courae. 
WHliMnsoH  V.  Dawton,  4  C.  &  P.  589.  [Taunton] 

(I)  Costs. 

Where  three  ejectments  were  brought  against  a 
landlord  and  his  two  tenants,  and  the  landlord  ob- 
tained a  rule  for  tbe  conaolidation  of  the  three  ao-> 
tiona ;  and  that  the  ejectment  against  one  of  the 
tenants  (who  was  a  pauper,)  shoald  abide  the  event 
of  tbe  ejectment  sgainst  tbe  other;  and  that  action 
was  tried,  and  the  lessor  of  the  plaintiff  obtained 
judgment,  and  took  possession  of  all  the  tenements ; 
the  Court  compelled  the  landlord  to  pay  the  coats 
of  that  ejectment.  Thrustout  v.  Shenton,  10  B.& 
C.  110. 
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ELECTION. 
[See  Parliament.] 

[CoUmau  ▼.  Jontt,  S  Run.  312.  Dig.  Law  J.  f  15. 
And  lee  Naykr  r.  WethereU,  tit.  Covenant— 
Construction.] 

Where  a  party  baa  a  power  of  appointment  over 
a  fund  in  favour  of  his  children,  and  he  appoints 
to  a  child  (a  married  woman)  for  life,  and  after* 
wards  upon  trast  for  that  child's  issue,  and  gives 
his  own  personal  estate  io  the  same  manner,  the 
child  of  the  appointor  cannot,  where  the  Court  de- 
clares the  appointment  bad  as  to  the  issue,  as 
against  her  husband,  be  pot  to  her  election,  nor 
can  (he  husband  be  foroed  to  elect.  Carvtr  t. 
Bowlti,  9  Lavr  J.  Chanc.  19. 

A  testatrix,  having  30,0002.  of  three  per  cent 
stock,  transferred  f5,000L  of  it  to  trustees,  upon 
trust  for  herself  for  her  life,  and  after  her  death  for 
such  persons  as  she  should  bj  deed  or  will  appoint : 
she  appoiuted  25,0004.  of  the  stock  among  her  chil- 
dren :  shortly  afterwards  she  made  a  will,  by  which 
she  gave  legaciea  of  stock  to  the  amount  of  50,000^ 
to  persons,  who  also  took  under  the  appointment, 
though,  in  fact,  exclusive  of  the  t6,000l,  she  had 
outy  5,000^  stock,  and  the  rest  of  the  property 
was  of  inconsiderable  value  :~Held,  that  her  decla- 
rations to  her  solicitor,  at  the  time  of  giving  instruc- 
tions to  him  for  her  will,  that  ahe  then  had  30,000/. 
stock,  were  admissible  in  evidence— 

And,  those  declarations  being  received,— Held, 
thst  the  parties  were  bound  to  elect  between  the 
will  and  the  deed  of  appointment.  Guillebaud  t. 
Meant t  7  Law  J.  Chano.  136. 

A  tesutor  begins  his  will  by  directing  that  all  his 
just  debts  be  first  paid  ;  he  then  devises  Blackaore 
to  A,  and  Whiieacre  to  B  ;  and  charges  Blackacre, 
and  A,  his  heirs,  executors,  and  administraton, 
with  payment  of  an  annuity,  which  was  secured 
by  the  tesUtor^s  bond ;  ffives  Tsrious  legacies,  and 
bequeaths  the  residue  or  his  personal  estste  to  A  ; 
end,  by  a  codicil,  he  revokes  the  gift  of  the  residue, 
and  gives  half  of  it  to  A,  and  the  other  half  to  B  :— 
Held,  thst,  ss  between  A  and  B,  the  personalty 
was  exonerated  from  the  annuity,  and  A  was  bound 
to  elect,  either  to  renounce  sll  benefits  under  tbe 
will,  or  to  provide  for  the  annuity.  Welby  r. 
Roeklifk,  8  Law  J.  Chanc.  142,  s.  c.  1  Rns*.  &  M. 
571. 

Tf  a  father  makes  a  provision  for  a  child  by  a  set- 
tlement on  her  rosrriage,  and  afterwards  a  prori- 
sion  for  the  same  child  by  will,  it  is  primd  facie  to 
be  presumed,  that  he  does  not  mean  to  give  double 
portions. 

If  there  be  but  slight  differences  in  the  two  pro- 
visions, the  two  instruments  afibrd  intrinsic  evi- 
dence against  double  proyisions ;  if  the  differences 
be  material,  then  the  contrary  :  but,  in  either  case, 
extrinsic  evidence  may  be  admitted ;  ss,  a  writing 
by  the  teststor,  msde  in  contemplation,  or  at  the 
time,  of  making  his  will ;  but  not  a  memonndum 
written  by  him  some  time  afterwarda. 

What  are  alieht  diffsrences  moat  be  decided  in 
each  case  by  each  particular  Judge. 

In  cases  where  the  difficulty  of  discovering  in- 
teotioa  is  created  by  the  testator,  and  there  is  any 


estate,  the  costs  mnit  be  |iudsitrfii: 
in  failure  of  residuary  estate,  the  Coen  irilia 
giTO  costs  to  either  party. 

Executors,  who  are  also  the  lesidaaij  kgUsi, 
are  not  entitled  to  their  costs,  itbeia;  tetfers- 
terest  to  file  the  bill.  WeaU  v.  But,  9  LvJ. 
Chanc.  116. 

Construction  of  a  will  as  to  electioB.  Baif  r. 
Lloyd,  7  Law  J.  Chanc.  98. 

A  testator,  seised  of  heritable  laodiiBSniUi 
devises  all  his  estates  whatsoever  and  ekiww 
upon  oertsin  trusts :  such  a  deviss  doei Botnan 
case  of  election  against  the  heir  takinf  baeili» 
der  the  wilU 

A  teststor,  bj  a  codicil,  recidngtfaathibai|r- 
chssed  certain  estates  since  the  data  of  bis  v^ 
devised  them  upon  the  trusts  of  fau  wiB,  ud  I* 
rected  that  if  it  should  happen  tbic  uj  ksh 
ditaments  purchased  by  him  at  any  tine  er  tas 
should  happen  to  be  conveyed  after  the  due  ai 
publishing  thereof,  then  that  bis  be ir^et-br,  s 
other  real  represeotstives,  and  eveiy  oAet  |Ma 
in  whom  the  same  ahoold  be  vested,  tMii,M- 
with  upon  his  decease,  convey  snd  asnrBtksst 
to  his  trustees  upon  the  trusts  of  biswiH:  lAn^ 
wards,  he  purchssed  other  eeutes:— Heli.  ^ 
a  case  of  election  was  not  raised  sgunittbhffi 
aa  to  the  subeequently-purcbased  estatei.  Ji^ 
T.  Teljord,  8  Law  J.  Chanc.  94,  a.c.  1  RwiK^ 
244. 

A  devise  and  bequest  of  "  all  my  estite  od  (^ 
facts,  both  real  and  peraonal,  wbieb  I  ibiD  die  ps* 
sessed  of,"  extends  to  Isnds  purchased  bf  tktH- 
Utor  after  the  date  of  his  wiU ;  snd  tbeieAff  de 
heir,  Uking  benefits  under  tbe  will,  nut  eifft 
Churekman  v.  JreUnd,  1  Rttas.&  M.  250. 

To  make  out  a  case  in  equity  of  ooopahaT'^ 
tion,  the  party  to  be  bound  thereby  most  be  ^ 
to  be  fully  cognisant  of  the  nature  and  exteetcfls 
rights  in  respect  of  each  subject-matter  of  cfae  cbsce 
socsst  upon  him,  and  to  have  aetoaDy  elected stc^ 
fied  by  his  acta.   Mor^m  v.  £tf««rt/f,l5Pince,7tt 

A,  bemg  tehant  lor  fife  of  a  lessebold  Arjm 
with  remsinder  to  B,  after  devising  ooe  eritle'* 
B  in  tail,  bequeathed  to  him  tbe  leaseboU  d^ 
his  life,  with  remsinders  over,  and  gave  Un  "J 
the  residue  of  his  resl  and  penonal  pro|»^'' 
took  poMsssion  of  the  residusry  estate;  nlbfft 
recovery  of  the  lends  devised  to  him  io  tsil;  v» 
ss  the  sbeolute  owner  of  tbe  lesiehold  «>^^ J": 
outlived  the  term  for  which  the  leue  «bi  gn*^ 
having  previously  acquired  a  new  istereet  a  w 
demiaed  premises  :-Held,  that  B  elected  to  t^ 
under  the  vrill,  snd  waa  bound  togive  e^cf  ttv 
devise  of  the  leasehold  in  favour  of  tbe  res»a«r- 
man.     Gidfiing$  ▼.  Giddings,  S  Rosi.  t^l-    .     . 

General  F.  Dundas,  domiciled  is  Seodttd.^ 
possessed  of  s  real  estate  in  Eoglaod.  ud  of  ^n- 
table  and  moveable  property  in  Scothod.  »» 
leaving  a  trust  dieposition  of  tbe  wbole of  tef"" 
jecta  heritable  and  moveable,  in  ftvoor  o[^f^ 
in  which  they  are  directed  to  turn  tbe  wbw  "T 
money,  and  divide  the  pioceeds  eqndly ""^ 
four  children  ;  and  the  deed  is  executed  in  tlww' 
tiah  form,  attested  bv  two  witwwee.  Wi»«^ 
being  sufficient  Co  convey  the  £agli*l>T7a; 
although  it  was  clear  that  it  wai  die  »»«'|J*  "^ 
disponer  to  convey  ic  along  with  tbe  nd avr 
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perCy  to  tbe  trustees,  the  eldest  son  sn<l  beir-st* 
bw  insisted,  that  it  was  a  nallity  as  to  the  English 
pstate,  and  that  he  was  enlitled  to  take  that  as 
tieir-at'law  to  his  father,  and  also  to  take  his  foarth 
ihsre  of  the  Scottifh  property. 

Held,  by  tbe  House  of  Lords,  affirming  an  unasi- 
DOQs  decision  of  the  Judges  of  the  Second  Division 
}f  the  Court  of  Session,  that  the  beir-at-law  was 
^t  to  his  approbate  or  reprobate  (election),  and 
nnst  waiTe.all  oljections,  and  allow  the  trust  dis- 
position to  have  full  effect  as  to  the  whole  property, 
lecording  to  tbe  intent  of  the  disponer,  or  take 
totbiog  under  the  disposition.  Duudas  ?•  Dundas, 
t  Dow.  &  C.  A.C.  349. 
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A  creditor  obtsined  judgment  against  his  debtor, 
{ubaequently,  the  debtor  took  freehold  property  by 
adentures  of  lease  and  release.  The  conveyance 
am  in  tbe  usual  form  with  uses  to  bar  dower,  and 
rith  a  life  estate,  and  a  power  of  appointment  to 
:he  purchaser.  The  purchaser  afterwards  eiercised 
lis  power  of  appointment  in  fiiTour  of  another  per- 
kon.  Subsequently  to  all  this,  the  judgment  ere- 
litor  sued  out  an  elegit,  and  obtained  possession 
brOQgh  the  sheriff's  inquisition : — Held,  that,  al- 
Jkougb  the  judgment  attached  in  the  first  instance 
ipon  the  life  estate  of  the  debtor,  that  life  estate 
Mcame  defeated  by  the  snbseqnent  exercise  of  tbe 
tower  of  appointment ;  and  that  the  judgment  cre- 
litor  could  not  maintain  tbe  possession  against  the 
lerson  in  whose  favour  the  power  of  appointment 
wMB  executed.  Do$'  d.  Wigan  v.  Jonn,  8  Law  J. 
K.B.  tU,  s.  c  30  B.  &  C.  457. 

Where  two  elegtts  are  issued  on  two  several  jndg- 
aents  of  the  tame  term,  though  by  different  plain- 
iffB,  and  inquisitions  sre  taken*  thereon  at  the  ssme 
Ime,  the  sheriff  must  deliver  under  each  writ,  a 
Doiety  of  the  whole  lands,  whereof  the  defendsnt 
irms  seised  at  the  time  of  the  issuing  of  the  elegits. 
!>ot  d.  Cheete  v.  Creed,  Doe  d.  Daviee  ▼.  Creed,  7 
bnw  J.  C.P.  138,  s.  c.  5  Bing.  327,  s.  c.  2  M.  &  P. 
AO. 

Where  a  creditor  sets  up  title  under  an  elegit, 
le  most  by  his  pleading  aver  seisin  in  the  debtor, 
riie  mere  setting  out  the  inquisition,  in  which  seisin 
8  mremd,  will  not  be  sufficient. 

But  the  inquisition  must  be  set  out,  as  well  as 
he  averment  of  seisin.  (Per  Holroyd.) 

Where  both  parties  to  a  suit  claimed  under  the 
lame  person,  the  plaintiff  being  in  possession  un- 
\mr  a  oemise,  and  the  defendant  being  a  creditor  by 
i  subsequent  judgment,  elegit  and  inquisition;  the 
itle  of  the  fonner  was  preferred,  although  there 
Mul  been  a  prior  demise  to  another  person ;— it 
leing  held,  that  the  judgment  creditor,  claiming 
broogh  the  debtor,  was  estopped  by  his  acts ;  and 
bat  as  the  plaintiff  under  the  demiae  had  a  good 
itle  Against  the  debtor,  and  against  all  but  the  prior 
Msee,  he  was  entitled  to  maintain  trespass  against 
be  judgment  creditor,  for  disturbing  his  possession. 
Zhatfield  T.  Porfcer,  7  Law  J.  K.B.  13,  s.  c.  8  B.  & 
7.  543,  s.c.f  M.&R.  540. 

D,  hsTing  an  estate  for  life  in  lands,  situate  in 
England  and  Ireland,  assigned  them,  together  with 
lis  ftumture,  &o.,  by  sereral  indenttres,  to  tnit- 
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tees,  for  a  tarm  of  ninety-nune  years,  if  he  should 
so  long  lire,  in  trust,  out  of  the  rents  and  profits, 
after  sstisfaction  of  a  jointurs,  prior  to  the  life 
estate,  and  the  interest  of  a  mortgage,  and  certain 
annuities  created  by  tbe  appellant,  to  pay  to  the 
appellant  an  annuity  of  5,0<XM.,  and  to  his  creditors 
by  bond,  judgment,  and  simple  contract,  (parties  to 
the  deed  of  sssignment,)  interest  at  the  rate  of  5i. 
per  cent,  upon  their  respectiye  debts  ;  snd  to  apply 
the  surplus  from  time  to  time  in  the  gradual  extinc- 
tion of  the  capital  of  the  debts. 

The  creditors  generally  executed  the  deed  of  trust 
and  sssignment,  by  which  they  coyenant(*d  not  to 
sue  the  appellant  But  P  and  B,  creditors  of  D, 
by  simple  oontract,  having  obtained  judgment  for 
their  debts,  first  in  England  and  afterwards  in  Ire- 
land, sued  out  a  writ  tS  Jterifaeiat,  directed  to  the 
sheriff  of  the  county  of  R,  in  mland,  who  seised  the 
goods  of  D,  but  refused  to  sell  them,  in  consequence 
of  a  dsim  made  by  the  trustees  to  whom  they  had 
been  assigned  by  D.  Whereupon  P  snd  B,  in 
1820,  filed  a  bill  in  Chancery  in  Ireland,  on  behalf 
of  themselves  and  other  creditors  of  D,  which  stated 
these  facts ;  and,  setting  forth,  in  part,  the  deed  of 
trust  and  assignment  as  it  appeared  in  the  registry ; 
but,  alleging  that  they  were  ignorant  of  the  trusts, 
prsyed  that  the  defendants  might  set  forth  the  deed, 
and  that  the  creditors  might  have  power  to  elect 
to  take  the  benefit  of  the  deed,  or  otherwise,  that 
it  might  be  declared  fraudulent  and  void  as  to  them ; 
snd  that,  in  the  meantime,  a  receirer  of  the  rents 
might  be  appointed,  and  that  they  might  be  ap- 
plied in  payment  of  the  debts.  After  the  bill  was 
filed,  two  of  the  trustees  died,  and  two  new  trus- 
tees were  appointed.  D  and  the  surviving  trustee 
put  in  their  answers. 

In  18S4,  P  andB  filed  asupplementsl  billsgainst 
D  and  the  surviving  trustees,  stating  the  deed  of 
assignment  and  trust;  that  under  it  D  was  enti- 
tled to  a  rent-charge,  issuing  out  of  the  lands  held 
in  trust  by  the  surviving  trustee ;  and  that  they 
had  sued  out  an  elegit  against  D,  for  the  sum  of 
1JR97L,  directed  to  the  sheriff  of  R,  who  returned, 
that  D  or  his  trustee  was  seised  of  a  freehold  rent, 
issuing  out  of  lands  in  the  county  of  R,  one  moiety 
of  which  he  had  delivered  to  P  and  B,  to  hold. 
Sec,  till  they  had  levied  the  damages  marked  on 
the  writ,  lliey  claimed  by  the  bill  to  be  entitled 
either  to  a  moiety  of  the  Isnds  or  of  the  rent-charge, 
or  to  have  satisfaction  of  their  judgment  out  of  tbe 
annuity  payable  to  B  under  the  trusts  of  the  deed. 
Upon  these  grounds,  they  prayed  by  their  bill  a 
receiver  either  of  a  moiety  of  tbe  lands  comprised 
in  the  sheriff's  return  to  the  writ,  to  the  extent  of 
one  moiety  of  the  5,0002.  per  annum,  or  of  the 
lands  comprised  in  the  deeds  of  assignment  and 
trust ;  and,  after  satisfaction  of  the  charges  having 
priority  according  to  the  trusts  of  the  deed,  that  a 
moiety  or  a  competent  part  of  the  5,000<.  per  an- 
num might  be  applied  in  payment  of  their  demand, 
and  that  the  trustee  might  be  restrained  from 
paying  tbe  annuity  to  D  till  the  demsnd  was  satis- 
fied. 

After  the  filing  of  the  bill,  two  orders  were 
made; — one  for  the  appointment  of  a  receiver — the 
ether  restraining  the  trustee  from  paying  the  an- 
nuity to  D,  to  Uie  amount  of  l,«60i.  The  trustee, 
by  his  answer,  suggested  that  his  co*trustees  and 
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tk«  crediton  of  D  wm  iMOMiaiy  pwrtiM  to  tho 
nit.  D,  hr  kis  aaoirer,  insisted  opon  t^  validity 
of  tko  dsM*  and  the  priority  of  the  trusts  (indu- 
diag  his  ovni  annuity,)  o?tr  the  jodgment  of  P 
•ad  B.  As  soon  as  ths  answers  were  filed,  appll- 
cntions  were  made  to  the  Master  of  the  Roils  on 
the  part  of  D,  to  discharge  the  receiTer  and  rescind 
the  injunstioii ;  and,  on  the  part  of  P  and  B,to  con- 
tinne  the  receiver  and  injunctioA  till  the  hearing, 
whioh  was  gimnted,  and  the  motion  of  D  was  re- 
fused ;  and  this  decision  was  affirmed  on  appeal  to 
the  Lord  Chanoellar  of  Ireland. 

Held,  affirming  the  jadgmeats  of  the  Courts  below, 
that,  under  the  circumstances  above  stated,  the  or- 
dera  appointing  a  recciTer,  and  restraining  die  sur- 
▼iTing  trustee  from  paying  the  annoity  to  D,  were 
properly  made— that  it  was  not  necessary  for  this  pur- 
poae,  that  the  prior  incumbrancera,  nor  the  creditors, 
should  he  partiea  to  the  suit:— >Held,  also,  that  the 
defects  in  the  sherilF's  retuni  to  the  cdegit  were  im- 
material, as  no  return  in  necessary,  and  the  suing  out 
«i  elegit  is  snffident  to  ground  the  equity.  Held, 
further,  diat  one  elegit  is  sufficient,  although  the 
rent  waa  payable  out  of  the  lands  in  three  coun- 
tisu.  h4trd  DOhm  w.  Pledbtft,  ff  Bligh,  N.8.  tS9, 
•«e.  t  Dow«  ft  C«  A.C.  SfO. 


EMBEZZLEMENT. 

A  waa  employed  to  lead  a  stallion  ;  and  he  was 
to  charge  90«.  a  SMre,  and  not  take  lees  than  t<U. 
He  received  a  aum  of  di.  for  the  covering  of  a 
mare,  whioh  be  did  not  aooount  for: — Held,  no 
embesslement,  aa  this  sum  was  not  received  *'  by- 
virtue  of  his  employment."  R§§  v.  SnowUy,  4  C. « 
P,  390.  [Parke] 


EMBLEMENTS. 
[See  Landlord  and  Tenant.] 


EQUITY. 

[See  PRACTICB.] 

Where  tlie  plaintiflTii  case  is  defective  in  the  sub- 
,  stantial  object  of  the  suit,  he  cennot  have  i«lief  in 
equity  on  a  point  immaterial  to  the  main  issue. 
Kmdall  v.  Beehitt,  9  Law  J.  Chano.  24. 

A  court  of  equity  will  not  entertain  a  bill  of  dis- 
oovery  in  aid  of  an  action  to  recover  money,  al- 
leged to  have  been  obtained  from  the  plaintiff  by 
the  fraud  of  the  defendants,  when  the  transaction 
in  which  the  fraud  was  practised  was  a  contract 
for  the  pnxchase  of  securities  purporting  to  be 
granted  by  a  foreign  government  not  recognised  by 
our  own.  Taylor  v.  Barclay,  7  Law  J.  Chanc.  65, 
s.o.  f  Sim.213. 

A  bill  for  sn  account  was  filed  in  1718;  a  de- 
cree was  made  in  1720 ;  the  account  was  pending 
in  the  Master's  office  until  17S4,  when  it  was  re- 
ferred to  arbitration.  The  award  was  msde  in  1738, 
by  which  a  sum  of  5,369/.  16c  Id.  was  awarded  to 
the  plaintiff,  and  the  award  was  made  a  decree  of 
the  Court,  which  was  affirmed  upon  appeal  to  Par- 
liament in  1739. 


In  1741,  the  plaintiff,  to  enforoe  ths  ptymitf 
the  sum  awarded  and  decreed,  filedaM«Ul,B 
the  nature  of  a  bill  of  amendmeDt  isd  Rfin, 
against  the  representative  of  the  defindtat  n  Ih 
former  suit,  charging  that  s  ceitaia  nuxtgtge  Ui 
by  him  was  part  of  the  assets,  and  pnyiss  dMit 
might  be  applied  in  payment  of  the  denaHl.  Tk 
defendant  to  the  last  suit,  by  his  sngver,  tdaiifel 
the  mortgage.  In  1742,  the  pkiniiff  £M  n 
amended  bill;  in  1747,  he  filed  another  waU 
bill,  praying  in  deiuolt  of  posoaal  Mtatt  •{■*!»• 
sure  of  the  mortgage,  and  that  the  priid|ilui 
interest  might  be  applied  in  satisftctioB  of  kk  4>- 
mand,  stating,  among  other  things,  that  he  W^ 
tained  a  sequestration  against  die  hods  of  G  B, 
the  defendant  in  the  first  suit,  who  bad  did  b- 
fore  it  oould  be  ezecutedit,  having  by  his  will chs^vi 
his  lands  with  the  payment  of  his  debts.  Tkd* 
ject  of  this  bill  was  to  obtain  panaeatof  tkn 
awarded  from  the  auMts  of  G  B ;  part  of  iW 
asseU,  as  the  bill  obarged,  consisted  of  t  mafip^ 
upon  an  estate  called  Tyaquin,  and  that  GBv 
his  representative  had  been  in  poaaeiMa  vk 
the  mortgage,  and  had  received  out  of  tbi  i^ 
and  profiu  sufficient  to  satisfy  the  plaiotif i  ^ 
mand. 

In  the  yean  1748,  1751,  and  1754,  opv  ih 
death  of  partiea,  bills  of  revivor  and  ama'd 
bills  were  filed.  Ftom  this  time  so  pieeeali^ 
were  taken  until  the  year  1771,  *^*^>5? 
filed  by  the  representative  of  the  origisal  pw 
against  the  representative  of  the  origud  m^ 
dant,  stating  impediments  to  the  proaecgaaadw 
suit,  and  praying  an  account  of  the  rests  romI 
from  the  laUds  mortgaged.  In  1772,  tbe  deAe^ 
filed  an  answer,  refusing  the  diiooveiy;  ni* 
I773t  upon  ezoeptions,  he  filed  a  farther  iK^ 
still  refusing  the  disooveij,  which  was  nf"* 
insufficient. 

From  this  time  no  further  proceediagi  MR  v* 
in  the  cauae  until  the  year  1785,  vbea  ^^JT 
scntstive  of  the  plaintiff  in  tbe  last  soit.  andrf  ■*« 
Original  plaintiff,  filed  a  bill  of  rerifor  sri  ■ 
amended  bill  apinst  the  represeatatire  of  tbe ** 
fendant  in  the  last  suit,  and  against  <^.  B«  ^  ^ 
of  the  alleged  mortgagee,  stating  ^■P^^^P'^^JJ'm^ 
prosecution  of  tbe  suit  from  the  litigauca  i»  •»2 
his  tesutriz  hsd  been  involved ;  asd  tbat  s  «« 
had  been  made  by  collusion  between  dw  f^ 
seotative  of  the  mortgagee  and  J  B,  tbe  •>^"T 
mortgagor,  by  which  the  former  oonveyed  *■**■*; 
to  the  laUer,  in  consideration  of  aa  aanuitf ;  e^^ 
ing  that  the  deed  was  a  fraud  upon  tbe  pi>"^ 
and  a  devattavit  of  tbe  assets,  and  P"^  "J[!! 
count  of  the  real  and  personal  estate  «  ^rj 
representative  of  the  original  mortgagee,^  J 
charged  his  debts  on  his  real  eitsts,  im^^ 
it  and  bequeathed  his  personalty  to  die  deK>«^ 
bis  representatives.  .^  u 

In  1787  the  defendanto,  the  i«|W«»S[S 
their  answer,  admitted  that  the  deed  MfSTi 
the  bill  was  fraudulent,  and  cotttmm  ^'^ 
plaintiff  should  fiiut  hare  recoune  •^•"•^"•T, 
mortgaged.  From  1787  to  1795  oo  step  ••  » 
in  the  cause.  Between  the  yeare  1^^^  "^  gji 
nine  bills  of  revivor  and  amended  biw  ^  ^ 
By  a  decree  in  1808.  aecoonts  wete  <»"*JJ**-g,( 
taken  of  the  penonal  and  real  asseie  of  <^  '"^^ 
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dtfendflpt  tnd  fail  firtC  lepreaaBtatire.  In  1810, 
the  MaflCer  reported,  that  t8>657J.  wm  due  to  tb* 
pkuDtiffs  ;  tbat  t^  iMett  of  dk«  (Mrigioal  defenduit 
oonsiflfted  partly  of  a  mortgage  of  tbe  lands  of  T, 
which  oame  hito  the  bands  of  his  represematiTe, 
^ii»  had  raeaiyed  of  the  rents  and  profits  saffieient 
to  answer  (he  demand. 

Upon   exception  to  this  report,  the  Master,  by  a 
decree  open  farther  directions,  was  ordered  to  in- 
quire onder  what  title  the  repiesentatire  of  the  ori- 
ginaJ  defendant  entered  into  the  lands  of  T.    Upon 
which  reference  the  Master  reported,  that  be  en- 
tered as  mortgagee.    Eieeptions  being  taken  to  this 
report,  upon  tbe  ground,  (among  others,)  that,  not- 
withstanding the  ezisteace  of  apparent  securities, 
and   ▼arious  accounts  between  the  parties  on  the 
foot  of  an  apparent  mortgage,  there  was  evidence 
before  the  Master,  that  tEe  deeds  were,  in  reality, 
only  d«edt  of  tmtt,  to  secure  the  estate  against  the 
daiHis  of  adverse  creditors  ;  and  farther,  that  there 
were  existing  judgments,  being  charges  upon  the 
lands  prior  to  the  plaintifTs  claim ;  and  tbat  the 
representative  of  the  original  defendant  entered 
upon  the  lands,  not  by  Tirtue  of  the  mortgage,  bat 
under  the  limitatioDs  of  a  marriage  settlement.    Bj 
a  ivrther  decree,  upon  further  directions,  the  ex- 
oeptiooa  upon  these  points  were  allowed,  and  the  ac- 
ooottt  was  directed  to  be  taken  excluding  the  alleged 
mortgage ;  and  the  bill  against  J  B  was  dismissed. 
Held,  on  appeal,  that  the  decree  was  right 
Whether  delays,  such  as  appear  to  have  occurred, 
and  under  such  circumstances  as  in  the  oase  re« 
ported,  ought  to  operate  as  a  bar  to  a  demand  in  s 
court  of  equity — quare* 

Whether,  under  the  oircumstanees  stated  in  the 
case,  J  B,  the  heir  of  the  supposed  mortgagor,  and 
relsaaee  of  the  lands  in  question,  wss  a  neces- 
sary party  to  the  appeal — quan.  Kelly  v.  BaU- 
rnea,  t  Biigh,  N.8.  9ff, 


to  the  pointe  raised  by  the  exceptions,  and  cannot 
travel  dehcru  Fauutt  v.  C^irpsntrr,  2  Dow.  &  C. 
A.ty.  Z38. 

Notwithstanding  the  statote  1  Will.  4.  e.  70,  the 
Court  will  not  stey  execution  issued  afkier  a  writ  of 
error  on  a  judgment  of  nansuit.  JTssitn^  v.  Austin, 
7  Bing'.  601,  s.  c.  5  M.  &  P.  599. 

Where,  from  conversations  with  the  defendant's 
attorney  btforgjudgnunt,  it  appearsd  that  delay  wss 
the  object,  but  nothmg  had  been  said  about  a  writ 
of  error ;  and  afterwards  a  Writ  of  eiirar  was  brought  i 
the  Court  thought  this  was  not  enough  to  warrant 
a  rule  to  shew  cause  why  the  plaintiff  should  not  be 
at  liberty  to  sue  out  execution,  notwithstanding  the 
writ  of  enor.    Halt  t.  Tayler,  8  Law  J.  K.B.  160. 

(C)  Bail. 

In  an  action  against  a  corporation,  die  fact  of  s 
party  being  one  of  the  burgesses,  is  no  objection  to 
his  qualification  as  bail  in  error.  Hsnicy  v.  tk$ 
Mtnfor  and  Burgettet  of  Lymt  Uegis,  7  Law  J.  C.P. 
961,  8.C.  6  Bing.  195,  s.c.  3  M.  &  P.  450. 

Where,  on  a  writ  oif  error,  aham  bail  are  pot  in, 
the  whole  proceeding  may  be  treated  as  a  nullity. 
Fuller  V.  Coambe,  9  Law  J.  C.P.  49,  s.e.  4  M.  &  P. 
?9«. 

In  a  writ  of  error,  until  the  transcript  of  the  re- 
cord is  carried  over  and  iUed,  the  names  of  the  par- 
ties are  not  reversed  ;  therefore  a  notice  of  justifi- 
oation  of  bail  in  error  should  oontain  the  names  of 
the  plaintiff  and  defendant  as  in  the  original  writ. 
Smith's  Bail,  7  Law  J.  C.P.  233,  s.  c.  3  M.  ft  P.  949. 

Bail  IS  error  having  been  given  by  plaintiff  be« 
low,  and  the  judgment  below  aflirmed  on  error,  and 
a  new  writ  of  error  brought  to  the  House  of  Lords ; 
the  Court  of  Common  Pleas  ordered  the  recogni- 
sance to  be  cancelled,  though  the  plaintiff  was  a 
foreigner  and  insolvent,  and  no  security  had  been 
given  for  costo.  Duvergitr  v.  Fellows,  9  Law  J. 
aP.  160,  S.C.  7  Bing.  463,  &  c.  5  M.  &  P.  403. 


ERROR. 

(A)  Where  a  Writ  op  Error  lies. 

(B)  Proorbdimos, 

(C)  Bail. 

(D)  Costs. 


(A)  Where  a  Writ  of  Error  lies. 

[Powell  V.  Lennett,  1  Dow.  &  C.  A.C.  56,  Dig.  Law 

J.  tl7.] 

Tbe  statute  17  Car.  2.  e.  8,  which  enacte,  that, 
in  all  personal  actions,  the  death  of  either  party, 
between  the  verdict  and  the  judgment,  shall  not  be 
alleged  for  error,  does  not  apply  to  a  case  of  non- 
suit.    Farrance  v.  Nill,  4  M.  &  P.  113. 

(B)  Prooeedinos. 

[Taylor  v.  WiUiams,  1  Dow.  &  C.  A.C.  19,  Dig. 
Law  J.  f  18  ;  DyebaU  v.  Doe  d.  Laurie,  t  M.  & 
R.  184,  Dig.  Law  J.  SIB.] 

In  error,  on  a  judgment  given  by  an  inferior 
court  on  exceptions,  the  Court  of  Error  is  confined 


(D)  Costs. 

Where,  af^r  demurrer  to  s  replication  in  forme* 
don,  the  demandant  obtained  judgment,  and  upon 
the  trial  of  several  isaues  in  ieat,  a  verdict  berag 
found  in  favour  of  the  defendant,  the  latter  had 
judgment  that  he  recover  his  aeisin  against  the  te* 
nant ;  and  upon  writ  of  error  brought,  tbe  common 
errors  being  assigned,  tbe  judgment  was  affirmed  : — 
Held,  tbat  tbe  demandant  was  entitled  to  double 
costs,  under  tbe  statute  13  Car.  i,  sUt.  S.  e.  t.  s.  10. 
Cockerell  v.  Cholmele^,  10  B.  &  C.  563. 

Where  a  general  judgment  is  piven  lor  a  defen- 
dant, and  coste  texed  generally,  it  is  no  objection 
upon  error,  that  some  of  the  defendant's  pleas  are 
bad,  and  that  costs  appear  to  have  been  allowed  to 
him,  as  well  for  the  bad  as  for  the  good  pleas. 

A  defendant  in  error,  who  wss  also  defendant 
in  the  original  action,  is  entided,  upon  judgment 
affirmed,  to  coste  in  error,  under  the  8  &  9  WilL  3. 
€.11  i  although  tbe  judgment  in  the  court  below  has 
not  bees  upon  demurrer.  Rieketts  v.  Lewis,  8  Law 
J.  K.B.  3«4,  s.  c.  1  B.  ft  Ad.  197. 
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ESTATE— EVIDENCE. 


ESCAPE. 

Tbe  depoty  of  an  inferior  coart,  anthorisad  to 
itrae  bailable  pioeeia,  haa  no  power  to  appoint  a 
depatj  who  ia  not  prenonal^  known  or  approred 
of  bj  the  principal,  to  aaaiat  in  diachargmj^  the  du- 
tiea  of  the  office: 

And  accordingly,  an  affidarit  of  debt,  awora  be* 
fore  a  perK>n  ao  appointed  by  the  depotj,  was  held 
not  to  warrant  the  aireat ;  although  the  principal 
had  given  the  deputy  a  general  authority  to  obtain 
aaaiatanoe  to  discharge  the  dntiea  of  the  office.  The 
principal  muat,  in  auch  a  case,  ezerciae  hia  own  dia- 
cretioo  in  the  appointment  of  a  deputy.  Hughtt  ▼. 
Joun,  9  Law  J.  K.B.  5,  s.  c.  1  B.  &  Ad.  388. 

Where  a  writ  upon  mesne  process  commands  a 
sheriff  to  arrest  a  defendant,  semble,  that  it  is  not 
iacunbent  on  the  sheriff  to  be  satisfied  that  an  affi- 
davit of  debt  haa  been  duly  made  and  filed,  accord- 
ing to  the  It  Geo.  1.  c.  29. 

But,  in  an  action  against  the  sheriff  for  an  es- 
cape upon  meane  procees,  itmbU,  that  it  is  incumbent 
on  the  plaintiff  to  prove  that  such  an  affidavit  has 
been  so  made  and  fifed. 

An  averment  in  the  declaration  in  such  an  action, 
that  the  writ  was  "  duly  indorsed  for  bail,"  is  a 
sufficient  averment  that  all  that  waa  necessary  to 
warrant  the  indorsement  had  been  done. 

An  averment  in  such  a  declaration,  that  the  per- 
aon  named  as  defendsnt  in  the  writ,  *'  was  indebted 
to  the  plaintiff  i  a  large  rum  of  money,  to  wit,  the 
aum  of  bOL"  held  to  be  a  sufficient  averment  that 
lie  waa  indebted  to  the  plaintiff  in  a  aum  exceeding 
10/.,  as  required  by  the  atatute,  although  the  sum 
was  laid  under  a  videlicet.  NighthigaU  v.  WUcax, 
8  Law  J.  K.B.S5, 8.o.  10  B.&C.  f02,  s.c.  5M.&R. 
169. 

Jn  an  action  for  an  eacape,  on  final  proceaa,  tiie 
defendant  may  ahew,  on  the  general  isaue,  that  the 
eacape  was  by  the  fraud  and  covin  of  the  partr 
really  intereated  in  the  judgment.  Or,  if  he  plead, 
that  it  w%B  by  fraud  and  covin  of  a  person  unto 
whom  and  to  whoae  use  and  benefit  the  judgment 
was  aaaigned,  this  is  sufficiently  proved  by  shewing 
that  the  judgment  was  aaaigned  to  the  use  and  be- 
nefit of  that  person,  though  the  assignment  was,  in 
form,  made  to  another.  H'ueoekt  v.  Jann,  2  M.  &  M. 
^69.  [Bayley] 


theiptt 


ESTATE. 
[SeePARUAMENT,and  Power.] 

S^mhU,  that  an  estate  for  life,  ezecnted  by  the 
Statute  of  Uses,  cannot  unite  with  a  legal  remainder 
by  the  rules  of  the  common  law.  Placard  v.  Hoare. 
3  Y.  &  J.  175. 

Where,  by  virtue  of  a  custom,  certain  peraooa 
called  free-miners  were  at  liberty  to  apply  to  the 
graveller  of  the  hundred  of  St.  Briavel'a,  to  allot 
them  a  particular  apot  of  land  for  a  coalpit  $  and 
when  the  spot  waa  agreed  upon,  the  graveller  cut  a 
turf,  and  having  cut  a  stick,  ao  many  nolchea  wen 
cut  in  it  aa  there  were  to  be  partners  in  the  intended 
work,  and  alao  one  for  the  King,  and  one  for  the 
graveller ;  and  the  stick  waa  fiwtened  down  with 


pegs  on  the  niot  whofe  the  tnif  fand 

and  the  turf  laid  down  again — after 

waa  considered  appropriated ;  whea  coal 

a  money-payment  waa  made  to  the  King,  in  Hsa  af 

hia  share  of  the  ooal: — a  ahan  in  a  coalpit  so  i 

propriated  waa  held  to  be  freehold.    i>s«  d. 

ton  V.  Peoret,  Pea.  A.C.  242.  [Wood] 


ESTOPPEL. 
[See  Landlord  and  Tenant,  nod  Trover.] 

A  deed  of  release,  executed  bj  A,  iMtiBg  tkai 
A  is  seised  of  certain  lands  in  fee,  operatss  hf 
way  of  eatoppel  against  him,  and  all  claiming  Mhr 
him. 

Qucrs^Whether  a  peraon  having  n  tide  by  •> 
toppel,  by  meana  of  a  deed  containing  a  obm- 
nant  for  further  aasuranee  is  entitled  to  the  asHl- 
ance  of  a  court  of  equity,  to  hare  a  positive  lA 
given  to  him.  BentUy  v.  Bicrdeii,  8  Law  J.  ChascL 
85. 

A  person  who  had  but  an  equitable  inlsiastp»> 
feased  to  convey  by  lease  and  release,  by  way  af 
mortgage  to  A.  In  the  recital  it  was  Bttfied,  thtf 
he  waa  legally  "  or  tquituMy"  entitled ;  and  ia  dt 
roveoant  for  title  he  covenanted  that  he  was  laB<> 
fully  "  or  equitably"  aeiaed  in  fee.  And  hia  sqpt- 
able  title  waa  to  the  fee.  He  aftcrwaida  seqnid 
the  legal  estate ;  and  he  then  oonveyed  by  m  of 
mortgage  for  valuable  consideration  to  B,  wfae  hid 
no  notice  of  the  prior  mortgage.  B  obtaiaed  pas- 
session  ;  and  upon  ejectment  by  A,  it  was  kU, 
that,  although  A  and  B  claimed  under  the  warn 
peraon,  B  was  not  estopped  from  setting  up  thi 
legal  estate  against  the  conveyance  to  A,  aa  da 
terma  of  the  recital  and  covenant  to  A  wera  aaiis* 
lied  by  the  conveyance  to  him.  RigAtd.  J^nf  v. 
Bueknell,  8  Law  J.  K.B.  S04,  a.  c  2  B.  &  aXsTS. 


EVIDENCE. 

(A)  In  general. 

(B)  Records. 

(C)  Judicial  Procbedinos. 

(D)  Public  Instroments. 

(E)  Private  Writings. 

(F)  Depositions. 

(G)  Reputation. 
(H)  Declarations. 
( I )  Admissions. 
(K)  Confessions. 

(L)  Confidential  Communicatiors. 

(M)  Presumption. 

(N)  Sboondary  and  Parol  Evidence. 


(A)  In  general. 

When  a  prisoner's  defence  ia  insanity,  a  medieal 
man,  who  baa  heard  the  trial,  may  be  wtked  whe- 
ther the  facta  proved  ahew  symptoflBS  of  inaaai^* 
Rex  V.  SearU,  2  M.  &  M.  75.  [Park] 

Evidenoe  that  an  advertisement  was  iaaertad  ia  t 
country  newspaper,  dreulated  at  thersaideoeaof  • 
party,  ia  not  admissible  aa  proof  of  nocies  to  tbi 
party  of  the  facts  contained  in  the  adveitiseac^ 


EVIDENCE. 
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nnlMa  it  be  ■hewn  that  be  took  tbe  newspeper  in. 
77ke  CiMpatiy  of  Prtuprultrt  of  tA«  Norwich  and 
LowMUoft  Navigation  t,  Theobald,  S  M.  &  M.  153. 
[TeBterden] 

In  a  concerted  aeooont  of  a  ftaudolent  trans- 
action, the  moflt  striking  contradictions  may  be 
.  expected  on  the  minor  details,  or  collateral  tacts, 
rather  than  on  the  leading  circomstances. 

Clandestinity  is  a  strong  indication  of  fraud. 
Brydgtt  ▼.  King,  1  Hag.  £c.  SOI,  310. 

"Where  a  defendant  agrees  to  be  bound  by  what  a 
third  party  sajs,  what  such  third  perty  said  is  eri- 
dcnoe.  Daniel  v.  Pii,  Pea.  A.C.  238.  [£Llenborough] 

(B)  Records. 

Tbe  Niiii  Prius  record  of  a  cause,  with  a  minute  of 
tbe  Tordict,  indorsed  by  the  officer  of  the  Court  on 
tbe  jury  panel,  is  good  eTidenoe  that  the  cause  came 
OQ  for  trial,  though  no  regular  postea  is  indorsed. 
Rex  T.  Browne,  2  M.  &  M.  315,  [Tenterden]  s.  c. 
3  C.  &  P.  57«. 

A  witness  may  be  interrogated  as  to  his  exami- 
nation of  old  records,  and  may  state  that  they  cor- 
respond in  substance  with  a  particular  record  which 
bae  been  read,  without  going  through  tbe  whole  in 
detail,  subject  to  a  full  cross-examination.  Rowe  r. 
Brenton,  3  M.  &  R.  312. 

(C)  Judicial  Proceedings. 

In  an  action  to  recover  back  money  paid  by  a 
banker  on  a  cheque,  and  afterwards  allowed  to  his 
customer,  on  a  suggestion  that  the  cheque  had  been 
forged~-the  question  in  sucli  action  being,  whether 
tbe  cheque,  in  fact,  was  a  genuine  instrument  or 
not — ^the  notes  of  the  magistrate's  clerk,  of  state- 
ments made  by  the  customer  on  a  charge  against 
the  person  supposed  to  bare  forged  the  cheque, 
are  receivable  in  eridenoe,  though  his  deposition 
was  afterwards  regularly  signed  pursuant  to  the 
sUtute.      WUliami  t.  Woodward,   4  C.  &  P.  346. 


The  deposition  of  a  witness,  taken  in  a  judicial 
proceeding  against  the  party  there  charged,  is  not 
admissible  in  another  proceeding  against  that  party, 
on  the  ground  that  he  was  present,  and  had  tbe  op- 
portunity o£  cross-examining.  MeUn  t.  Andrewe, 
1  M.  &  M.  336. 

Examination  of  defendant  before  Commissioners 
of  Bankrnptcy,  (proved  to  be  correct,)  evidence, 
although  not  signed.  Boddenham  v.  Lewie,  Pea.  A.C. 
245.  [Wood] 

(D)  Public  Instruments. 

A  document  from  tbe  office  of  tbe  Duchy  of  Corn- 
wall, purporting  to  be  a  caption  of  seisin  on  tbe  use 
of  the  Duke,  by  persons  assigned  by  his  letters 
patent  to  receiTo  seisin,  is  receivable  in  evidence  as 
a  public  instrument.  Rowe  v.  Brenttm,  3  M.  &  R. 
156. 

A  document  from  the  Exchequer,  purporting  to 
be  an  extent  of  Crown  lands,  and  pursuing  the  di- 
rectiotts  of  4  Edw.  l.  sut.  1,  may  be  given  in  evi- 
dence without  producing  tbe  commission.    lb,  164. 

Entries  in  court-rolls  of  amerciaments  imposed, 
not  evidence  without  proof  of  psyment.    16.  302. 


An  inrolmevt  in  the  office  of  the  Duchy  of 
Cornwall,  of  a  lease  pnrportiag  to  be  granted  by  the 
King,  vaosftie  dueatu,  is  primary  evidence  of  sneh 
lease.    Jh.  214. 

An  inrolment  in  the  Duchy  office  of  a  lease, 
pnr|»orting  to  be  granted  by  the  Duke  of  Cornwall, 
IS  primary  evidence  of  such  lease.     Jb,  218. 

A  book  kept  among  the  records  of  a  manor  oon- 
taining  entries  of  all  fines  asseeeed ;  the  steward 
keeping  another  book  of  the  fines  actually  paid  .*-— 
Held,  that  the  former  book  was  not  admissible  in 
evidence  to  prove  the  custom  as  to  fines  payable  to  the 
lord.  Dean  and  Chapter  of  Ely  v.  Caldeeott,  9  Law  J. 
C.P.  171,  s.  c.  7  Biuff.  433,  s.  c  5  M.  ae  P.  272. 

A  book  kept  in  Uie  chapter-house  of  tbe  Dean 
and  Chapter  of  Ssrum,  purporting  to  contain  copiea 
of  leases  granted  by  the  Dean  and  Chapter,  is,  as 
8  public  book,  evidence  of  those  leases  for  the 
purpose  of  reputation,  without  proof  of  possession 
under  the  leases.  Coombe  v.  Coether  and  Wheeler, 
1M.&M.  396.  [Tindal] 

The  qnesdon  being,  whether  the  appointment  of 
a  curate  belonged  to  the  vicar  of  the  parish  or  to  a 
oorporadon,  entries  in  old  books  of  the  oorporadon 
were  not  received  as  evidence  against  the  vicar,  to 
shew  that  the  corporation  hsd  from  time  to  time 
appointed  ihe  curate.  The  Attorney  General  v.  the 
Corporation  of  Warwick,  4  Russ.  222. 

An  entry  in  a  book  deposited  in  the  registry  of 
a  bishop,  is  evidence  of  the  admission  of  a  curate 
at  tbe  bishop's  visitation ;  and  the  admission  having 
been  stated  to  have  taken  place  in  1591,  Juxta 
eonttietudinem  :^Held,  that  it  should  have  been  left 
to  the  jury  to  say,  whether  it  was  an  ecclesias- 
tical or  common  law  custom ;  and,  as  it  was  not 
done,  the  Court  directed  a  new  trial.  Arnold  v. 
the  Biihop  of  Bath  attd  WelU,  7  Uw  J.  C.P.  120, 
s.  c.  5  Bing.  316,  s.  o.  2  M.  &  P.  559. 

An  entry  in  the  books  of  a  corporation,  dated 
1617,  held  not  evidence  for  them  upon  a  queation 
as  to  their  right  to  toll ;  the  entry  not  being  one 
to  which  the  public  had  a  right  of  access.  Brett  v. 
Bealet,  8  Law  J.  K.B.  141,  s.  e.  10  B.  &  C.  508. 

Where  an  entry  of  baptism  appeared,  in  the  pa- 
rish register,  to  be  in  ihe  handwriting  of  a  person 
who  was  not  the  clergyman  at  the  time  to  which 
tbe  entry  referred,  though  he  became  so  afterwards, 
such  entry  was  held  to  be  inadmissible  in  evidence  , 
to  prove  the  baptism. 

Nor  were  certain  memoranda,  made  by  the  pa- 
riah clerk  at  the  time  of  the  baptism,  correspond- 
ing with  tbe  entry  made  by  the  aubsequent  clergy- 
man, held  to  be  admissible  in  evidence  themselves, 
or  to  give  an  explanation  sufficient  to  warrant  the 
admission  in  evidence  of  the  register.  Doe  d.  Warren 
V.  Bray,  7  Law  J.  K.B.  161,  s.  c.  8  B.  &  C.  813. 

Upon  the  trial  of  an  issue  in  prohibition,  whether 
the  usurpation  of  office  in  a  quo  warranto  informa- 
tion mentioned,  was  committed  out  of  the  jurisdic- 
tion of  the  county  palatine,  and  within  that  of  the 
city,  of  Chester;  a  document  from  the  remembran* 
cer's  office  of  the  Court  of  Exchequer  was  produced, 
purporting  to  be  a  decree  made  (after  hearing  of  a 
complaint  against  the  dtisens  of  Chester,  and  their 
answer,)  by  the  Lord  High  Treasurer  of  England, 
the  Chancellor  of  the  Exchequer,  the  Under  Trea- 
surer, and  the  Chief  Baron,  with  the  advice  and  as- 
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■ent  of  a  Qumb's  Stijetat,  Hid  tlM  Qmm'n  Attoniej 
amd  8olidtorGeiMn],aiid  vtWfsof  th«  iamt  Court  i 
•^Held,  tbai  tkia  docuBMBt  was  boC  admiaaible  io 
evidance  as  a  decree,  becaoae  it  waa  not  a  decree 
of  tbe  Court  of  Excbeqaer.  aor  of  any  other  court 
kaomi  to  the  law  at  the  tiae  when  it  frarpoited  to 
have  been  made;  nor  aa  au  award,  becaoae  there 
appeared  no  Tohiiitarj  aobauMioo  of  partiee ;  nor 
ae  eridcvee  of  lepotation.  heoauae  the  paiti«i 
mafcieg  the  decioe  had  no  knowledge  of  the  anb- 
JMrtp  eaoept  that  which  ihej  derived  in  the  course 
of  the  preoeediog.    R^gmn  ▼.  Womi,  f  B.  A:  Ad.  t45, 

(E)  Private  Writings. 

A  letter  received  from  a  third  penon,  and  given 
by  the  plaintiff  to  the  defendant,  ia  not  evidence 
againal  the  phdiitift  Cacti*  v.  Cftasipim,  Pea.  A.C. 
46.  [Keajwi] 

Where  the  object  was  to  prove  a  ehdna  of  trana- 
actiona  terminating  in  fraud  on  the  part  of  the  agent, 
a  letter  written  by  him  containing  a  contract,  wlucb 
m*aa  a  link  in  the  ohsiii,  was  held  admiaaible  evi- 
dence ;  ao  that  the  agent*a  etea  voee  testimony  waa 
diapeneable.  Ining  v.  MctUy,  9  Law  J.  C.P.  161, 
a.c.  7  Biag.  A4d,  t.  c.  6  M.  &  P.  380. 

A  date  of  a  letter  varying  from  the  post-mark,  it 
was  objected,  chat  the  post-mark  could  only  be 
proved  to  be  genuine  by  calling  the  peraon  from  the 
peat-ofice  who  impresaed  the  letter ;  on  which  the 
Jadga  ofivred  to  any  the  cauae  till  the  arrival  of 
aiich  clerk.  Bet  the  jury  found  that  the  fiost-mark 
was  geauine  without  hia  being  called.  The  Court 
rafuaed  to  diatnrb  the  verdict.  Abkey  v,  LUl,  7 
Law  J.  C.P.  96,  a.c.  5  Biog.  «99,  8.c.  2  M.  de  P. 

A  brought  an  action  against  the  aheriff  for  a  falae 
return  of  nuUa  bona  tan  Ji.  fiu  issued  against  the 
gooda  of  B.  B  bad  filed  a  bill  of  diacovery  againat 
A,  OS  which  there  had  been  a  deeree  or  order,  iliat 
A  ahouW  bring  into  the  Court  of  Chancery  all 
lettera  written  by  B,  or  any  other,  to  him,  reapect* 
insr  the  original  debt.  A,  under  this  decree  or 
order,  brought  in  variooa  lettera : — Held,  that  none 
of  them  could  be  read  in  evidence  on  the  part  of 
die  defendant  in  the  pieaeot  action,  without  firaC 
putting  in  the  bill  and  anawer.     Hswitt  v.  Piggitit, 

5  C.  Ae  P.  75.  [Tmdal j 

The  entry  of  a  clerk  deceased,  in  the  book  of 
a  notary  public,  ia  evidence.  SitUon  y.  Grtgary, 
Pea.  A.C.  180.  [Lawrence] 

Where  a  hood  was  oonditiond  that  a  banker'a 
oletk  should  fhitlifoUy  acooont  to  hia  employera  for 
all'  soma  received  by  hin  on  their  account,  and 
should  faithfully  conduct  himself  in  that  employ- 
ment:— Held,  that  a  book  cootainiag  entries  made 
by  him  in  the  course  of  that  employment,  of  sums 
received  by  him  from  the  customers,  was  admissible 
iu  evidence  to  shew  the  fact  of  those  aums  having 
been  so  received ;  although  some  of  the  persons 
who  made  the  payments  to  the  clerk  ware  living. 
Wkitmarth  v.  Genge,  7  Law  J.  K.B.  57,  8.C.  8  B. 

6  C.  556.sie.  3M.&R.42. 

Entry  made  ia  a  book  by  two  partaera  deceaaed, 
in  the  naoal  course  of  their  busineas,  good  evidence. 
Romcrt^t  v.  Aistet,  Pea.  A.C.  200.  [Keoyoa] 

The  entries  of  a  person  atili  living  against  his  in- 


though  it  be  ahevra  tbat  he  is  abroad. 
aoonded  from  a  criminal  charge,  and  nitagHhar  est 
of  the  power  of  a  party  to  prodaee  him  aa  a  wkamL 
Sttpken  V.  Oweaep,  2  M.  «c  M.  IKH  [ Aldenon] 

A  dark  in  a  aaerdiant's  comatMig-liniM  may  ka 
called  aa  a  witnesa,  to  ezplaas  the  weaning  if  a 
particular  entry  ia  the  books  of  the  office,  made  ty  a 
ieUow  clerk  since  deceased.  Haad  ▼.  R^etm,  5C.&  P. 
531.  [Best] 

It  is  no  objection  to  the  ndminaibalHy  of  a  keek, 
containing  aa  account  in  which  a  decoaBod  iccsisar 
charges  hisMelf  arith  money  f»aid  to  bim,  tha^  ea 
the  opposite  side  of  the  aceoant,  the  receiver  4a- 
charges  himself  to  the  same  extent ;  or  ihst  ikt 
account  (being  in  hia  band  writing,)  ia  not  mati 
by  him  ;  or  that  the  name  of  tke  petty  on  vmk 
account  the  money  ia  received  does  not*  apprar  ia 
the  book,  it  being  shewn  atimmdm^  that  the  p»> 
aoa  making  the  entry  did  not  reeetre  the  msaiy 
on  his  account     Rovte  v.  hrenUm,  3M.  &  R  96t. 

The  question  being  whether  rent  paid  by  As 
plaintiff  to  one  John  Brown  had  been  rseeised  hf 
him  en  hk  own  acoonat,  or  na  agiODt  of  the  ddfaa- 
dant,  it  was  proposed  by  the  defendant,  togtveia 
evidence  certain  accounts  which  had  been  nadaiiJ 
to  him  by  Browa,  in  which  he  charged  himwslf.  m 
the  defendant's  ageut,  with  the  receapt  of  diss 
rents.  Brown  was  living  at  the  time  of  the  tiisL 
The  accounta  were  held  to  be  inadmissible.  Sf^p 
V.  Brown,  8  Law  J.  K.B.  67,  a.  c.  9  B.  &;  C  SSI), 
s.c.  4M.  &R.6S8. 

The  establishment  of  an  act  of  banhmpirT  da- 
pended  materially  on  the  faet  that  the  arfcat  d 
H  C,  on  n  certain  day,  took  place  at  PaddingiDS. 
The  aheriff*s  officer  who  axreated  him  was  dead,  lai 
a  retura  msde  by  him  to  the  under-aheriff  at  tis 
time,  stating  that  he  had  arreeted  H  C  ia  Soa* 
Molton  Street,  on  the  occasioo  in  qucetioa.  wm  le- 
oeived  in  evidence  to  prove  that  the  srtesc  wm  asi 
made  at  Paddington.  The  Coort  wen  of  opiaim 
that  aoch  document  waa  not,  aa  to  the  plaos  of  »> 
rest,  admiaaible  (aa  an  entry  or  return  of  a  psr^, 
since  deceaaed,  in  the  comae  of  his  doty,  aad 
charging  himaelf ) ;  and  they  gmnted  a  nc«r  irid 
to  aferd  an  opportunity  for  the  qoeation  m  he  pal 
on  the  record.  Chamben  v.  Bemaseani,  9  Lair  J. 
£zch.  125,  a.  e.  1  C.  &  .1.  45i ,  a.  c.  1  Tynv.  SSI 

Where  the  question  waa,  whether  a  Aetftati 
person  who  had  celebrated  a  marriage  waa  a  riwcr- 
man,  authorised  to  celebrate  it :  papera  appeartsg  M 
be  letters  of  the  arcfabiabop,  ordaining  bin,  ss4 
dated  more  than  thirty  years  before,  produesd  bm 
among  bis  papera  by  bis  widow — Held,  to  be  sd- 
misaible  in  evidence,  without  proof  that  the  sbsI 
they  bore  wss  the  seal  of  the  aichbisliop.  J2«  v. 
tfce  Inkabiianta  of  BaKkwfcJb,  9  Law  J.  M.C.  lOS,  a  e» 
2  B.  &  Ad.  6S9. 

Handwriting  cannot  be  proved  by  a  paiaoo  wko 
baa  seen  lettera  from  time  to  time  franked  by  dtt 
defendant,  bat  never  corresponded  with  bim  or  Ma 
him  write. 

Qtuere— How  hr  opinion  of  a  handwritiaf  bsia; 
genuine  or  forged,  is  evidence.  Carty  v.  Piir,  Pfls. 
A.C.  190.  [Kenyon] 

A  witness  called  to  prove  handwriting,  ibotld 
form  his  judgment  from  the  htndwritiog,  not  firM 
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extriBaio  eirc«iB»mncet.    MmJes  da  Cctia  v.  Pym, 
Pea.  A.C.  144.  [Keoyon] 

The  rule,  thM  comparisoQ  of  handwriting  is  not 
•TKleBce*  does  not  extend  so  far  as  to  prevent  the 
Court  or  jury  from  instituting  a  comparison  be- 
iween  two  documents,  of  which  prmd  facit  eri* 
AeuQe  bad  been  given.  Griffiths.  William,  1  C.& 
J.  47. 

If  the  witnees  called  for  tlie  plaintiff,  in  his  cross- 
emuninatioQ,  admit  that  a  letter  was  written  by  him 
wiib  the  authority  of  the  plaiotiff,  but  deny  that  a 
aecond  letter  is  of  bis  band  writing — the  defendant's 
couDsel  will  not  be  allowed  to  shew  both  letters  to 
■pother  witness  called  for  the  plaintiff,  and  ask  i>im 
whether  he  does  not  believe  that  the  second  letter 
W9a  written  by  the  same  person  who  wrote  the  first. 
Clermont  v»  TuUidge,  4  C.  &  P.  1,  [Teuterden] 

Upon  a  question  of  settlement  by  appreoiiceship, 
Jthe  indenture  was  produced,  apparently  executed 
hj  all  parties;  and  the  name  of  '*  George  Jones" 
nffiaed  to  the  attestation,  as  the  attesting  witness ; 
but  without  any  description.  It  was  proved,  that 
diligent  search  had  been  made  io  the  place  where 
the  indenture  was  executed,  but  no  person  of  that 
jmne  could  be  there  found ;  and  that  inquiry  had 
also  been  made  of  the  parties  to  the  indenture, 
but  po  information  as  to  the  witness  could  be  ob« 
tained  from  them : — but  that  between  two  and  tbree 
miles  from  the  place,  there  was  a  George  Jones^ 
who  hsd  been  applied  to,  and  who  said  be  knew  no^ 
thing  at  all  about  tiie  matter.  He  was  not  pro- 
duced. 

Upon  this  evidence,  the  Sesfions  refused  to  re* 
ceive  the  parties  themselves  to  prove  the  execution 
of  the  indenture  ;  being  of  opinion  that  enough  had 
BOt  been  done  to  prove  the  handwriting  of  the  at- 
testing witness.  The  Court  of  King's  Bench  held 
the  Se«sions  to  have  decided  rightly.  Htx  v.  the 
Jnkahiianti  qf  Mueekstime,  7  Law  J.  K.B.  165,  8.C. 
lb,  M.a  96. 

(F)  Depositions. 

If,  in  a  case  of  felony,  a  witness  for  the  prosecu- 
tion is  too  ill  to  attend  the  Assizes,  this  is  a  good 
ground  for  postponing  tbe  trial,  but  will  not  autho- 
rize the  reading  the  deposition  of  the  witness  taken 
before  tlie  magistrate.  Hex  v.  Savage,  5  C.  &  P.  14S, 
[Patteson] 

A  waa  charged  with  forgery,  and  B  was  ex- 
amined on  oath  before  the  magistrate  ss  a  witness 
against  A  ;  after  this  B  was  himself  charged  with  a 
different  forgery  : — Held,  that  the  deposition  of  B 
was  evidence  against  him  on  his  trial  for  forgery, 
notwithstanding  that  it  was  taken  on  oath.  Rex  t. 
William  Hawarth,  4  C.  &  P.  254.  [Parke] 

(G)  Reputation. 

Reputation  of  lands  being  part  of  a  manor,  and 
copyhold,  good  evidence.  Doe  d.  Jones  t.  Richarde, 
Pea.  A.C.  180.  [Lawrence] 

Upon  a  question  whether  a  piece  of  land  was  in 
psrish  A  or  parish  B,  old  leases  describing  it  to  be 
in  parish  A,  were  held  to  be  admiasible  as  evidence 
of  reputation,  although  it  waa  the  interest  of  the 
parties  to  the  leases  so  to  describe  the  land,  by  rea- 
BOB  of  there  being  a  subsisting  modus  in  parish  A, 
imd  not  in  pariah  B. 


Upon  the  flsme  question,  old  rates,  by  which  the 
occupiers  of  the  land  were  assessed  for  rates  in  the 
parish  of  A,  held  to  be  admissible,  even  if  the  fact 
of  payment  of  the  rates  had  not  been  proved.  But, 
supposing  it  were  neoessary^^ 

Crosses  made  in  the  rate-book'  kept  by  the  de- 
ceased overseer,  indicating  that  the  particular  as- 
sessments, which  were  crossed,  had  been  paid,  held 
to  be  admissible  in  evidence  to  shew  that  the  pay- 
ments had  been  made.  Plaston  v.  Dare,  8  Law  J. 
K.B.  98,  s.  c.  10  B.  &  a  17,  s.e.  5  M.  &  R.  1. 

(H)    DeOLA RATIONS. 

[See  Contract.] 

Evidence  of  the  declaration  of  a  deceased  parent 
as  to  the  place  of  birth,  or  place  of  baptism,  of  the 
child,  is  inadmissible.  Rider  v.  Malbont  8  Law  J. 
M.C. 1«7. 

In  case  for  negligence,  the  declarationa  of  one 
defendant  who  has  suffered  judgment  by  default,  are 
not  admiasible  in  evidence  against  the  others,  to 
shew  the  circumstances  of  the  Injury,  although  tb^y 
are  independently  shewn  to  be  concemea  in  it. 
DanieU  v.  Potter,  2  M.&  M.  501, 8.c.  4  C.  &  P.  26f  • 
[Tindal] 

A  prisoner,  when  before  the  committing  msris- 
trate,  was  sworn  by  mistake,  he  being  supposed  to 
be  a  witness;  aa  soon  as  the  mistake  waa  disco- 
veied,  the  deposition,  which  was  begun,  was  des- 
troy ed,  and  the  prisoner  cautioned  ;  after  this,  ho 
made  a  statement  :-^Held,  that  such  statement  wac 
receivable  in  evidence.  Rex  v.  Webb,  4  C.  &  P« 
564.  [G arrow] 

If  a  proeecutor  gives  m  evidence  a  declaration 
made  by  a  prisoner,  it  becomes  evidence  for  the  pri- 
soner, as  well  aa  against  him ;  but,  like  all  other 
evidence,  the  jury  may  give  credit  to  one  part  of 
it|  and  not  to  another.  Rex  v.  Higgins,  S  C.  &  P« 
603,  [Parke] 

If  a  prosecutor  give  in  evidence  a  declaration 
made  by  a  prisoner,  exculpatory  of  himself,  the 
jury  are  not  bound  to  take  this  to  be  true,  merely 
beoause  the  prosecutor  givea  it  io  evidence ;  but  they 
ought  to  consider  bow  far  it  is  consistent  with  the 
rest  of  tbe  evidonce,  and  whether  ibev  believe  it  to 
be  really  true.  Rex  v.  Stepiae,  4  C.  &  P.  397.  [Park 
and  Garrow] 

A  declaration  m  artieulo  mortis,  made  by  a  child 
only  four  years  old,  is  not  admissible  in  evidence 
on  the  trial  of  an  indictment  for  the  murder  of  Mich 
child ;  because  a  child  of  such  tender  years  could 
not  have  had  that  idea  of  a  future  state  which  ie 
necessary  to  make  such  a  declaration  admiasible* 
SC.&P.  598.  [Park] 

On  an  indictment  ror  robbery,  the  declaration  in 
arUculo  morUs  of  the  party  robbed,  is  not  admissible 
in  evideneow  Rex  v.  Hubert  Llo^d,  4  C.  &  P.  933. 
[Bolland]  ' 

To  render  a  declaration  of  a  deceased  persoa 
admissible,  on  the  trial  of  an  indictment  for 
manslaughter,  it  most  have  been  made  by  him 
under  an  impression  of  almost  immediate  dissoln* 
tion  ;  and  it  is  not  enoogh  that  the  deceased  should 
have  thought  that  he  should  .  ultimately  never  re- 
cover. 

Before  a  declaration  of  a  deceased  person  if  fe* 
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V   «ji»r«HfcamaL 


W  vtt^  <V(  rwMMT.     K«s  ▼•  FkmU,  4  C.  &  P.  570. 

.i  tft^AMMT  «t«  w  tb«  cMtody  of  A,  a  eoaiuble  ; 
1^  tii^^t^^  «gMt«U».  coMwir  into  tke  room.  A  left 
^  «(nI  iW  yniw»t  HMMdMioly  wudt  a  covfiMiion 
%»  1^  ^ «  IM4.  tiMl  if  1^  pTMOBor  was  In  cnttody 
M  •»  tKcu«r4  P^f^J*  ^*t  A  mMt  be  eelled  to  prove 
^Ma  b«  iMvdl  Im^  out  eo  iadeceaieat  to  tbe  prisoner 
W  WMN«e,  be^»ie  tbe  eonfeetioB  »nde  to  fi  is  ra- 
^#t>r«Mi^  i«  evMleaee ;  bnt  if  it  appear  tbat  tbe  pri- 
«ife«r  WM  not  tben  in  cnatodj  on  aoj  cbarge»  bat 
Me«^y  <Mained  as  an  nnwtUiag  witness,  it  will  not 
le  a^vinssary  to  sail  A, 

If  a  i^MMMier  »akre  a  cooleanon  to  a  constable, 
wIm»  takes  Uown  wbat  be  sajs.  and  tbe  prisoner  sipis 
H.  iKk»  paper  will  be  read  by  tbe  oflioer  of  tbe  Court. 
Km  V,  Sm-^tkimt,  4  C  &  P.  548.  [Patteson] 

A  |ier«oa  obarged  witb  murder  made  a  coofessioa 
beK^e  1^4  coroner.  It  appeared,  tbat  before  be  made 


,  b«t  tbat  it 
that,  if  tbe 


to  pBove  dic  ■■! 


tbis  coofeiiiiws  B»  who  wn«  bodk  a 

a  magistrate,  had  hmd  aa 

Held,  tbat  l^e  proaeeotava 

before  tbey  pat  in  the 

be  £ur  for  thcna  to  do  so  ; 

eators  did  not  call  B,  tbe 

before  the  coafeaaion  waa 

indocement  was  held  out. 

A,  a  prisoBer  charged  "with 
bv  B,  who  was  both  a  umguHn 
BtoUlbim,tbatiflMi 
the  fetal  blow.and  ha  woaki  tall  afl  hekasw.bt(B) 
woaM  ose  his  endeaTOura  and  iateeace  to  pRimt 
anything  bsppeaing  to  him  ;  aad  chat  if  hs(A)dii 
not  make  a  disrloeiire,  aoaae  oma  dee  wnU  ps* 
beWy  do  so.  After  this,  B  wroea  to  the  Seostey 
of  State,  who  returned  an  aaavrar*  tint  mcRyeorii 
not  be  extended  to  A  ;  w^hick  aaawat  was  eaa^ 
Bicated  by  B  to  A.  After  tbaa.  A  tmt  fmik 
eorooer,  and  wished  to  nsaka  a  atatsBeat.  Tk 
ceronertold  bim,  tbat  if  he  did  ao,  it  woaM  be  mi 
as  eridence  against  bim.  Tha 
eonfession  :-~Held,  that  thaa 
sible. 

If  a  prisoner,  charged  with  aaardar,  a?  ia  la 
eoafossion,  wbich  is  read  ia  aridcnea  ^axastlan. 
dist  be  was  present  at  die  mwrder,  bat  took  no^Bi 
in  the  cnmmission  of  it,  this  is  erridaaee  for  lis,* 
well  ss  against  bim ;  bat  the  Jadga  wiO  aet  daca 
aa  aeqoittal,  as  tbe  jory  any  beliaae  oaa  part  dfht 
esafesnon,  and  disbeKcTe  aaothar ;  however,  if  it 
ia  meant  to  be  charged  that  the  piiaaaer  did  mt» 
thaa*is  stated  in  the  coafoasioii,  there  aaght  »  h 
aoBe eridence  to  diew  that.  Rcr  r.  CUnt,  4 CAP. 
Stl.  [Uttledale] 

On  tbe  trial  of  a  priaoaer  who  has  nmdf,  bciiiTi 
augistrate,  a  rotantary  coaftiiaion  of  hit  pdk,  pR- 
Tiena  to  tbe  coodasioa  of  tbe  erideoce  aganiafcm, 
which  oonfemioa  ia  tahea  down  in  wrftii^,  asi 
aigaed  by  tbe  prieoaer,  and  attested  by  tbe  mapih 
tiate*s  clerk ;  tbe  proper  coiuae  is,  fv  tbe  dmk  9 
grre  eridence  of  tha  prisoner's  staiesients,  rriM- 
ing  bis  measoiy-  fay  the  written  paper.  B€x  v.  M. 
5  C.  &  P.  16t.  [Gaselee] 

(L)  CosnMimAL  CoMMtraicAnois. 

A  communicalieB  made  to  sn  attorney  or  ooassl 
IS  not  pririleged,  anlesa  made  with  a  Tiev  to  a 
judicial  proceediag,  either  coBuneoeed  or  appit- 
hended.     BnaH  ▼.  Piit,  t  M.  &  M.  tSS.  [Beit] 

Tbe  answer  to  aa  inteciogatuiy,  ooafined  m  dt 
point  on  which  the  party *a  aolicitor  was  predsced, 
»  admissible,  thoogb  be  gained  b»  iafonaaiios  « 
solicitor.  The  Kin^s  Prvrttr  r.  Dmmm,  3  Htf .  Ee. 
«S5. 

A  letter,  written  by  an  opposing  creditor,  to  tbe 
Chief  Commissiober  of  tbe  Insolrent  DsbtoisCsart, 
preyioos  to  tbe  bearing  of  an  iaaolrent's  case,  ii  sot 
a  pririleged  conmraaication.  GomU  r.  H»lm,  S 
C.&P.  6S5.  [TindalJ 

(M)  Presdmptioh. 

A  posaeaaion  abort  of  twenty  years  is  iasafcieat 
to  warrant  a  preanmption  of  lirery  of  seisia  avdw 
a  feoffinent;  altboogb  the  possession  nay  bne 
been  in  accordance  with  the  feet  of  tbeie  bar- 
ing been  lirery  of  seisin.    Dm  d.  Wiikmi  t.  Jfor^ea 
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f  CUveland,  8  Law  J.  K.B.  74,  s.  c.  9  B.  &  C.  864, 
.0.  4M.  &R.  666. 

In  1711  a  mortgtige,  for  a  term  of  years,  waa 
Bade  to  A.  In  1712  a  mor^ge  in  fee  of  the  estate 
raa  made  to  S,  in  trust  for  A.  In  1714  the  term 
ras  assigned  to  C,  in  tmst  for  A,  to  attend,  &c. ; 
«d  then  the  equity  of  redemption,  in  fee,  was  con- 
veyed to  A.  In  1717  A,  reciting  that  be  was  seised 
a  fee,  subject  to  a  lease  for  ninety-nine  years,  made 
ry  a  prior  owner,  grants  and  confirms  that  lease, 
tubsequent  owners,  in  their  wills  and  deeds,  used 
WDM  adapted  to  pass  tlie  legal  estate,  granted  leases 
it  long  terms,  and  exercised  other  acts  of  owner- 
bip: — A  reconTe3rance  of  the  legal  fee  was  pre- 
omed.     AW  v.  Utwlty,  S  Sim.  103. 

Where  a  decree  waa  directed  by  an  act  of  Par- 
ttment  in  the  reign  of  Hen.  8.  to  be  enrolled  in 
Chancery,  and  parties  interested  under  it  had  erer 
inee  treated  it  as  a  binding  decree,  and  the  Courts 
lad  so  recognized  it  in  repeated  instances,  it  roust 
le  presumed  to  have  been  duly  enrolled  according 

0  the  act,  though  no  enrolment  of  it  could  be 
band.     Macdougall  r.  Purritrt  2  Dow.  &  C.  135. 

Twenty  years  affords  a  presumption  of  pnyment  on 
t  judgment.  Cnrtie»y»  Ficxpafncfc,  Pea.  A.C.  99. 

To  a  bond  of  upwards  of  tnenty  years*  standing, 
ras  pleaded,  inter  alia,  payment,  and  a  release.  To 
ebut  the  presumption  of  payment,  an  affidavit  made 
»y  defendant,  before  a  Master  in  Chancery,  was 
iroduced,  in  which  he  (being  the  son-in-law*  of  the 
iUigee)  swore,  that  having  applied  to  tbe  obligee 
iirther  to  assist  him,  tiie  latter  refused,  saying  that 
IS  had  already  had  his  share  of  the  estate ;  thai  he 
sight  do  aa  he  pleased  with  what  he  had,  as  he 
lever  should  call  on  him  for  it.  Although  the  pre- 
nmption  of  payment  was  thereby  rebutted,  it  was 
nevertheless  evidence  also  of  the  bond  having  been 
aneelled  or  otherwise  legally  discharged.  Wathitig- 
on  V.  Brymtr,  Pea.  A.C.  ISOO. 

(N)  Secondary  and  Parol  Evidence. 

[See  Forgery  and  Contract.] 

Where  notice  to  produce  a  letter  has  been  serred, 
he  attorney  for  the  opposite  party  may  be  asked 
whether  he  haa  that  letter,  in  order  to  let  in  secon- 
Uxy  evidence  of  it,  if  not  produced.  Bevan  v.  Waters, 

1  M.&M.f 35.  [Best] 

^  Notice  to  produce  a  written  demand  of  a  thing 
or  which  an  action  of  trover  ia  brought,  unneces- 
>ary.    Hammond  v.  Plank,  Pea.  A.C.  90. 

Where  a  aearch  for  a  docoment  was  made  among 
he  papers  in  the  custody  of  an  executrix  of  a  per- 
lon  who  had  acted  as  executor  of  another  person  : — 
Said,  that  this  was  sufficient  for  the  purpose  of 
ionsidering  the  person  who  had  so  acted,  to  have 
lean,  in  law,  the  executor,  although  the  probate  was 
M)t  produced.  Res  v.  the  InhabitanU  of  Witherly,  8 
[aw  J.  K.B. 46,  S.C.  /fr.M.C. 43,  s.c.  4  M.  &  R.  7124. 

The  Court  will  not  take  judicisl  notice  of  an  entry 
B  the  sherirs  book.  Ruttell  v.  Diekmrn,  8  Law  J. 
2,V.  146,  s.  c  6  Bing.  442.  a.  c.  4  M.  &  P.  196. 

^  ^^P7»  examined  by  the  witness,  of  a  court  roll 
s  admissible  in  evidence,  without  the  production  of 
he  originaL     Bowe  v.  Brenton,  3  M.  &  R.  297. 

Where  a  Court  prints  and  circulatea  copies  of  its 
vies,  for  the  gtddance  of  its  officers,  the  production 
(f  one  of  these  printed  copies  is  good  evidence  of 
Ike  rules  which  the  officers  are  to  aot  on,  though 

Digest,  1828^1^1. 


the  original  rules  are  kept  under  the  seal  of  the 
Court,  and  the  copy  is  not  shewn  to  have  been 
examined  with  the  original.  Dance  v.  Robson,  1 
M.&M.294. 

In  the  absence  of  proof  that  the  registers  of  Epis- 
copal Chsjiels  at  Edinburgh  are  by  the  law  of  Scot- 
land documents  of  an  authentic  and  public  nature, 
copies  thereof  rejected  as  inadmissible  by  the  law 
of  England.     Convyay  v.  Beazlei^,  3  Hag.  £lc.  651. 

A  book  containing  the  copy  of  a  letter  had,  by 
consent  of  the  parties  to  a  Chancery  suit,  been  in- 
spected at  the  office  of  the  attorney  of  the  party 
who  had  the  possession  of  it,  instead  of  being  de- 
posited with  tbe  Master;  and  on  that  occasion  a 
copy  of  the  entry  in  the  book  was  taken  by  the 
party  who  inspected.  On  a  trial  at  law  between 
parties  in  the  ssme  interest, — Held,  that  upon  notice 
to  produce  this  book,  evidence  of  the  copy  so  taken 
was  admissible ;  without  reading  the  answer  in  the 
suit  in  which  it  was  produced,  and  which  answer  re- 
ferred to  it,  and  was  the  cause  of  its  inspection.  Long 
V.  Champion,  9 Law  J.  K.B.  248,  s.  o.  2  B.  &  Ad.  284. 

A  claim  under  a  lost  deed  allowed,  on  the  pro- 
duction of  an  authenticated  copy  of  it,  coupled  with 
ita  being  recited  and  recognized  in  other  deeds  and 
instruments,  and  ita  being  memorialised  in  the 
register  for  the  West  Riding  of  Yorkshire,  where 
the  lands  alleged  to  be  comprised  in  the  lost  deed 
were  situate,  and  the  long  acquiescence  of  parties 
interested  in  disputing  the  claim.  Tunf<e//  v.  Trappee, 
(Margaret  TumtaWt  ea$e,)  3  Sim.  368. 

The  fucts  of  occupation  and  psyment  of  rent,  will 
be  sufficient  to  raise  a  presumption,  that  the  person 
who  so  occupied  and  paid  was  the  tensnt ;  and,  for 
the  purpose  of  raiaiog  merely  thia presumption,  those 
facts  may  be  ascertained  by  parol,  although  the 
tenancy  was  under  a  written  agreement,  which  ia 
not  produced. 

But  if  it  be  sought  to  carry  this  presumption  any 
further,  or  to  alter  it,  by  shewing  either  the  terms 
of  such  a  tenanc}',  or  that  the  person  who  so  ap- 
peared to  be  tenant,  waa  tenant  with  othersi  the 
written  agreement  must  be  produced.  Rex  v.  the 
Inhabitantt  of  Rawden,  7  Law  J.  K.B.  84,  s.  c.  8 
B.StC.708. 

Upon  aqueation  of  settlement  since  the  59  Geo.  3. 
c  50,  the  term  of  the  tenancy,  aa  well  as  the  fsct  of 
tenancy,  become  material ;  and  thereftre,  where  the 
tensncy  is  the  subject  of  a  written  agreement  be- 
tween the  parties,  and  the  agreement  is  in  eiistence, 
parol  evidence  of  the  tenancy  is  inadmissible.  Rex 
V.  the  Inkahitanti  of  Merlhifr  Tidvil,  8  Law  J.  M.C. 
114.  S.C.  1  B.&A'd.  29. 

By  written  agreement  between  a  roan  and  a  wo- 
man, the  latter  was  engaged  as  servant  to  the  former, 
at  wages.  Before  the  making  of  the  agreement  she 
and  her  master  had  carried  on  an  improper  inter- 
course. That  intercourse  was  continued  during  the 
service,  but  she  acted  in  other  reapecta  aa,  and  per- 
formed the  work  of,  a  servant.  Upon  a  question 
as  to  the  settlement  of  the  woman, — Held,  that  evi- 
dence was  admiaaible,  notwithstanding  the  written 
contract  of  aervioe,  to  shew  that  such  contract  was 
merely  colourable,  and  that  the  real  contract  was  for 
the  improper  intercour»e.  Rex  v.  the  InhabitantM  of 
North  WingJieU,  9  Law  J.  M.C.  57,  a.  c.  1  B.&  Ad.  7 1 2. 

The  respondenta,  on  appeal,  prored  that  a  de- 
ceased rated  inhabitant  had  stated  several  times  to 
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jUie  pauper,  tbtt  tbe  appellant  pariah  had  taken  a 
bond  from  A  B,  touching  the  support  of  a  child  of 
the  pauper'a  wife ;  and  that  he  (the  rated  inhabi- 
tant; had  the  bond  in  his  possession.  This  person 
did  not  appear  to  have  ever  been  a  parish  officer. 
Notice  had  been  eiren  to  the  appellants  to  produce 
the  bond ;  but  it  did  not  appear  toat  any  search  had 
been  made  among  the  papers  of  the  deceased,  nor 
were  his  representatiTes  examined: — Held,  that 
parol  evidence  of  the  contents  of  the  bond  was  not 
admissible.  Hex  t.  tkt  InhabUautt  of  Hinckley,  9 
Law  J.  M.C.  75. 

A  witness  who  produces  a  document  for  the  pur- 
pose of  shewing  a  particular  clause,  may  be  asked 
whether  he  has  not  inspected  documents  of  the 
aame  nature,  in  which  the  clause  is  not  found,  al- 
though such  documents  are  not  produced.  JRoim  v. 
Brfiiton,  3M.&R.  303. 

It  is  to  be  presumed,  that  what  is  stated  on  oath, 
before  a  magistrste,  is  taken  down  in  writing ;  and, 
therefore,  parol  evidence  of  such  a  statement  is  not 
receivable,  unless  it  be  first  shewn  that  it  was  not 
ao  taken  down.  PhiUvpi  v.  Wimburn,  4  C.  &  P.  373. 
[Tindal] 

If  the  examination  of  a  prisoner,  taken  in  writing, 
is  inadmissible  by  reason  of  irregularity,  parol  evi- 
dence of  what  he  said  at  the  time  of  the  examina- 
tion may  be  received.  Am  ▼.  Reed,  1  M.  &  M.  403. 
[Tindal] 

A  prisoner  being  under  an  examination  before  a 
magistrate,  on  a  charge  of  felony,  a  statement  was 
made  in  his  presence,  by  the  solicitor  for  the  pro- 
secution, which  the  witness  csUed  to  prore  it,  said 
he  believed  had  been  taken  down  in  writing:— 
Held',  that  under  these  circumstances  parol  evidence 
of  the  statement  wss  not  admiaaihle  on  the  trial  of 
such  prisoner.  Rex  v.  HMngthead,  4  C.&  P.  t42. 
[Vaughan] 


EXCISK. 
[See  Revenue.] 
[One  or  more  of  the  Commissioners  of  Excise  en- 
abled to  act  for  the  dispatch  of  business.   10  Geo.  4. 
c.3«,  7  Law  J.  Stat.  73. 

Certain  oaths  and  affirmations  made  in  the  Excise 
department,  abolished  by  1  &  «  Will.  4.  c.  4,  9  Law  J. 
Stat.  5.] 

In  an  action  against  excise  officers  for  a  seiaure,  the 
notice  of  action  must  be  proved  in  the  first  instance, 
before  any  other  evidenoe  is  given.  The  plaintiffs 
alept  at  different  houses,  away  from  their  pieces  of 
business ;  but  a  servant  slept  on  the  premises  of  the 
latter.  Sembk,  that  the  place  of  business  may  pro- 
perly be  described  in  the  declaration  as  a  dwelling- 
house  of  the  plaintifia.  Quaere,  whether  the  notice 
of  action  properly  describes  the  plaintiffs  as  of  the 
place  of  business,  the  sUtute  requinng  it  to  sute  their 
abode.  Jokmon  v.  Lord,  1 M.  &  M.  444.  [Tenterden] 


EXECUTION. 

[See  1  Will.  4.  c.  7,  9  Uw  J.  Stat.  10.] 

Prtctice  as  to  certificates  under  the  statute  1  Will. 

**S;J'!;**  ^•'/«^^-  ^«^w.5C.&P.8.  [Pattesonl 

The  Court  will  not  certify,  under  stat  1  Will.  4. 

C.7.  8. 8,  that  execution  ought  to  issue  immediately 


EXECUTOR  AND  ADMINISTRATOR. 

(A)  Appointment. 

(B)  Rights  and  iNTBBCsn. 

(C)  Powers  and  Potibs. 

(D)  Liabilities. 

(E)  Assets. 

(F)  Executoe  de  son  Tobt. 

(G)  Actions  and  Sai«  by  abb  a«*i»^' 
(a)  Whtre  uutwtahiM. 

(6)  PkadiMgs  and  Emdta» 
ie)  Co$u. 


(A)  Appointment. 

Directing  certain  persons  to  pay  if^     :.!««* 
penses,  and  expenses  of  probate,  ii »  »W**" 


in  an  aetioa  of  debt  on  anaple  qratiaet.  riht% 
Daviei,  9  Bf.&M.  93.  [Tenterdea] 

If  a  man  employiiig  an  officer  attesdi  wA « 
officer,  who  seizes  in  his  preseoce  the  goods  tfi 
third  person,  under  an  execution  which  he  bnod 
out,  he  makes  himself  responsible  for  the  o&a'i 
acts ;  and,  temhU,  that  in  such  a  case,  wIkr  W  i 
present,  and  interferes,  he  ought  to  pdat  oe  It 
the  officer  which  goods  are  to  be  taken,  aad  cfaidk 
not.  Also,  if  in  such  a  case  an  anjuBti£iUe  asall 
be  committed  by  the  officer,  the  psrtj  latkniai 
the  seiaure  will  not  be  answerable  forit,ul«it 
be  shewn  in  some  way  to  have  been  coswioid  If 
his  direction.  Meredith  ▼.  FIoxum,  5  C.  &  F.  9L 
[Lyndhurst] 

Where  a  writ  of  fieri  faeias  has  been  exeotid  {7 
seisure,  the  plain tifiT  cannot  take  any  iuthc  B^ 
until  that  writ  is  returnable. 

Accordingly,  where,  in  the  longvacati(B,a^^ 
was  executed  by  seizare  of  a  smallqoaatityofgMi^ 
which  the  sheriff  sold  ;  and  therenpoo,  but  befai 
the  return  day,  made  a  return  to  tbe  writ;  lodtis 
plaintiff  then  issned  a  ca.  m.  for  tbe  readoe,ied(ii| 
the^./a.  and  return: — this  issuing  of  ifaea.» 
before  the  return  day  of  the  JLfc,  held  to  k  in»> 
gulsr.    Lmoes  ▼.  (MringUni,  9  Law  J.  K.B.  7!. 

By  a  turnpike  act.  the  trustees  were  directed  to 
sue  and  be  sued  in  the  name  of  the  ciezk:-Hii, 
that  this  did  not  authorize  a  peisonal  esenni 
against  the  clerk.  Wormwell  t.  HaUstoae,  8  Iff  J. 
C.P.  264,  8.  c.  6  Bing.  668,  a.  c  4  M.&P.  51t 

An  action  by  A  against  B  pending,—B  pn  > 
cognovit,  confessing  nominally  3,000/.,  and  a^isv 
that,  in  default  of  payment  of  fo9L  on  ^^^^ 
May,  judgment  might  be  entered  for  SfiOOL,  i» 
elocution  taken  out  for  t39/.,  which  woaW  kw 
1 .650/.  due.  Default  having  been  n«de,  A  teww 
op  judgment,  issued  ca.sa.  for  the  whole  ms  <* 
and  took  B.  in  execution  thereon.  On  ipplKj* 
to  a  Judge,  order  made  to  presently  diechirgeooi 
tenns,  one  of  which  was,  that  no  ach'flo  ^<»'**f* 
cesdye  imprisonment  should  be  brooght:  ^^ 
not  acted  upon  ;  'B  remained  in  prison ^  •** 
bankruptcy  complete,  and  commission  i«a«d ;  »»** 
was  disposed  of  by  hia  making  a  geoenl  taiffr 
ment.     B  sued  A  for  excessive  execution. 

Sein6/e— that  (sare  as  to  the  effect  oftbt  JwV' 
order)  such  action  was  maintainable;  («ed  f"*^ 
and  (  Mr.  Justice  Parke  eoutrit)  that  in  this  caie,  »«• 
withstanding  the  Judge's  order,  it  wssmuntaiai"* 
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F  Both  peribiM  exMtora.    In  th»  goodt  rf  Htnty 
awpgon  Fry,  1  Hag.  Ec.  80. 

A  peison  appointed*  limited  ^xMotor  is  a  will^ 
%my  be  appointed  general  executor  in  a  codicil  b^ 
KapUcation,  and  without  exprcfwWOrdv.  In  the  goods 
r  DtHeiu  Aird,  1  Hag.  £c.  536. 

(B)  Rights  atid  Interests. 

L,i9€$ey  t.  Lhwy,  3  Rtus.  «87 ;  Dig.  Law  J.  23a] 

An  execator  who  has  renounced,  may,  at  anytime 
lefbre  administration  has  passed  the  seal,  retract. 
)S*Donneli  ▼.  Prendergast,  3  Hag.  Ec.  «]2. 

Ain  administrator  haring  claimed  his  debt  before 
he  Master,  that  is  sufficieut  to  entitle  him  to  retain 
t.    Winter  t.  Hieks,  1  Tarn.  47.5. 

If  the  maker  of  a  promissory  note  be  appointed 
itie  o#  the  executors  of  the  person  to  whom  it  is  pay- 
tbte,  the  right  of  action  upon  the  note  is  dischsrg:ed. 
^T^kly  ▼.  Fox,  7  Law  J.  K.B.  148,  s.  c.  9  B.  &  C. 
30,  S.C.  4  M.&R.  18. 

On  a  marriage,  the  father  of  the  wife  purchased 
I  ,OO0^  consols,  and  the  same  was  vested  in  trustees 
^  pay  the  dividends  to  the  wife  for  her  life ;  and 
ben  trusts  were  declared  for  the  children  of  the 
isarriage,  under  which,  the  Court  had  decreed,  in  a 
bnmer  suit,  that  the  only  child  of  the  marriage, 
h  daughter,  took  a  vested'  interest.  This  daughter 
Kiterned  J  M,  aud  died  in  the  lifetime  of  the  mother, 
eaving  J  M  her  surviving.  J  M  did  not  take  out 
Mtininistration  to  the  effects  of  his  deceased  wife, 
md  afterwards (Hed  : — Held,  that  his  executors  were 
Entitled  to  the  l,000i.  consols,  and  that  the  repre- 
i0ntatives  of  the  wife  were  not  entitled.  One  of 
F  M*8  executors,  who  was  a  defendant,  having  ool- 
sidisd  with  the  other  defendant,  the  Court  gave 
»o«tB  against  both  of  them.  Piatt  v.  H'DougaH,  1 
raxn.  390. 

Ad  sgent,  named  executor,  is  not  entitled  to  charge 
Mmmission  on  business  done  subsequently  to  the 
Mstator's  death.  Sheriff  v.  Axe,  4  Ross.  33. 

liV,  a  solicitor,  having  been  appointed,  and  acting 
18  an  executor  in  the  administration  of  the  affairs 
sf  the  OState,  brought  and  defended  many  suits,  in 
irfaiofa  be  employed  himself  as  the  attorney.  Upon 
%  bill  filed  by  the  residuary  legatees  against  the 
sxecutor,  it  was  referred  to  the  Master,  to  inquire 
wtiether  any  money  due  to  the  estate  had  been  lost 
hy  the  negligence  of  W ;  and  whether  the  suits  had 
t)e«n  properly  commenced,  prosecuted,  and  defend- 
id  ;  and  that  he  should  tax  the  costs  for  business 
lone  by  W,  as  an  attorney  in  those  suits,  without 
prejudice  to  the  question  whether  W,  being  an 
Mecutor,  was,  as  an  attorney,  to  be  allowed  such 
sosts,  except  so  fin*  as  he  bad  disbursed  money. 
Upon  this  decree  the  Master  reported,  that  some 
^f  the  suits  had  been  properly  commenced,  but 
negligently  conducted ;  so  that  the  recovery  of  the 
property  in  question  in  those  suits  had  been  probably 
endangered;  and  he  made  no  allowance  or  costs  to 
Che  executor ;  but  submitted  to  the  Court,  whether 
the  claim  for  costs  should  not  be  suspended  until  the 
debts  should  be  recovered,  &c.  Exceptions  taken 
to  this  part  of  the  report  were,  by  the  decree,  on 
rurther  directions,  overruled  ;  and,  on  appeal,  this 
paert  of  the  decree  was  affirmed. 

By  the  decree,  upon  further  directions,  it  was 
also  ordered,  that  interest  should  be  charged  upon 


all  bafanees  in  the  hands  of  the  executor,  at  the  end 
of  every  year ;  and  that  interest  should  be  charged 
against  the  residuary  legatees  upon  all  advances 
made  to  them  by  the  executor,  from  the  time  of  tho 
Advances.  Upon  appeal,  this  order  was  varied,  by 
declaring  that  the  Master  should  be  directed,  in 
taking  die  accounts,  to  make  a  test,  and  State  the 
balance,  at  the  end  of  each  year,  and  to  charge 
the  executor  with  interest  on  such  balance ;  and  to 
apply  such  interest,  as  might  be  so  found  due  from 
him  iu  each  year,  in  the  first  place  towards  his 
future  payments,  before  any  application  should  be 
made  of  the  bslance  of  principal  money  in  his  hands. 
Carwiehaet  v.  Witteon,  4  Bligh,  N3. 145. 

(C)  Powers  and  Duties. 

An  inventory  and  account  may  be  demanded  of 
an  executor  by  a  residuary  legatee,  who  has  given 
a  release.    Kenny  v.  Jackson,  1  Hag.  Ec.  105. 

The  Court  will  not,  at  the  instance  of  the  assignee 
of  an  insolvent,  and  on  a  suggestion  that  the  insol- 
vent had  not  received  his  distributive  share,  call 
upon  the  widow  and  administratrix  of  the  father  of 
the  insolvent  for  an  inventory  and  account,  after  a 
long  acquiescence  of  the  insolvent  and  his  assignee ; 
and  when  it  is  shewn  that  a  valuation  and  inven- 
tory of  the  deceased's  eff'ects  were  made  shortly 
after  his  death,  and  facts  are  proved,  from  which  it 
may  be  fairly  presumed  that  the  insolvent  had  re- 
ceived considerably  more  than  his  full  share. 

This  Court  can  only  require,  that  all  the  de- 
ceased died  possessed  of  should  be  included  in  the 
inventory;  it  cannot  call  for  an  account  of  the  sub- 
sequent profits  of  his  business.  Pitt  v.  Woodman, 
1  Hag.  Ec.  247— «50. 

Semble,  that  executors  are  justified  in  completing 
such  contracts  beg^n  to  be  performed  by  the  testa- 
tor, as  have  not  a  mere  relation  to  and  dependence 
upon  his  personal  talent  or  exertion,  but  can  be 
performed  by  others  :  and  that  they  would  be  liable 
in  damage  out  of  the  assets,  if  they  did  not  so 
complete.  Marshall  v.  Sa^ord,  9  Law  J.  Exch.  105» 
s.  c.  1  C.  &  J.  403,  s.  c.  1  Tyrw.  348. 

<D)  Liabilities. 

An  executor  who  has  assets  sufficient  for  that 
purpose,  is  liable,  upon  an  implied  promise,  to  pay 
for  a  funeral,  suitable  to  the  degree  of  his  testator, 
furnished  by  the  directions  of  a  tihird  person.  Rogers 
V.  Price,  3  Y.  &  J.  28. 

Where  an  estate  proved  to  be  insolvent,  no  more 
than  20/.  was  allowed  to  the  executor,  as  against  a 
creditor,  for  the  funeral  of  the  deceased,  whose  sta- 
tion in  life  nras  that  of  a  captain  in  the  army,  al- 
though the  executor,  under  a  belief  that  the  estate 
was  mlly  solvent,  had  expended  79/.  Hancock  v. 
Podmore,  8  Law  J.  K.B.  403,  s.c.  1  B.  &  Ad.  260. 

If  an  executor,  acting  bond  fide,  and  under  a  con- 
viction that  the  assets  are  amply  sufficient  for  the 
payment  of  the  testator's  debts,  permits  specific 
legatees  to  retain  or  possess  themselves  of  the  arti- 
cles bequeathed  to  them,  he  ^ill  be  answerable  for 
the  value  of  those  articles,  with  interest  at  4/.  per 
cent.,  if  there  should  ultimately  be  a  deficiency  of 
assets,  although  the  deficiency  should  be  occasioned 
by  subsequent  events,  which  he  had  no  reason  to 
anticipate:  and  the  Court  will  direct  an  account 
to  be  taken- of  the  v^ue  of  the  property  so  possessed 
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by  the  legatees,  and  iDtereet  to  be  eomimted,  ualeat 
it  ia  certain  that  the  aatets  will  ultiniately  be  eafi^ 
cient  to  pay  all  the  creditors.  Sppde  t.  SmUh,  3  Rnaa, 
511. 

Executors  depositing  mooies  belonging  to  the 
estate,  with  the  same  persons  as  the  testator  in- 
trusted with  his  monies  in  his  lifetime,  although 
they  are  not  bankers,  are  not  liable  for  a  loaa  ens- 
tained  by  their  bankruptcy.  Lord  Doreknterr,  ikt 
£ar/  rf  Effingham,  1  Tam.  <79. 

An  executor,  who  is  employed  by  his  co-executor, 
as  his  agent,  to  sell  an  estate,  which,  under  the  will 
of  the  testator,  the  co-executor  alone  had  power  to 
sell,  and  who  hands  over  the  price  of  the  estate  to 
his  co-executor,  is  not  accountable  for  the  missppli- 
cation  of  that  price  by  the  co-executor,  because  he 
had  no  legal  right  to  retain  it.  although  by  the  will 
of  the  testator,  the  price  of  the  estate,  when  sold, 
was  to  be  considered  ss  part  of  his  personal  estate. 
Davis  V,  Spurting,  1  Russ.&  M.  64,  s.g.  1  Tam.  199. 

A  testator  directed  his  executora  to  invest  money, 
within  six  months  after  his  decease.  This  wss  not 
done  for  many  years.  In  the  meantime,  part  of  the 
money  was  lost,  by  the  bankruptry  of  a  banker,  in 
whose  hands  it  wss  lodged.  The  surviving  execu- 
tor directed  the  money  to  be  properly  laid  out,  but 
it  wss  not  done  ;  and,  the  banker  having  failed,  the 
Court  ordered  him  to  pay  interest  upon  the  balances 
from  time  to  time  in  the  hands  of  himself  and  his 
co-executors,  and  to  repay  the  money  lost  by  the 
bankruptcy.   Newton  v.  Beiti,  9  Law  J.  Chanc.  ttS, 

Executor  charged  with  interest  (m  dividends  oC 
stock  received  by  him,  and  kept  at  his  banker's 
with  his  own  money,  for  a  number  of  yean,  instead 
of  being  invested,  to  accumulate.  GoodchUd  v.  Fsr- 
lon,  3  Y.&  J.  481. 

B  having  died  indebted  to  G,  for  work  and  labour 
done,  his  executors  signed  the  following  memoran- 
dum on  the  back  of  G's  sccount :  '*  Mr.  G  having 
consented  to  wait  for  the  payment  of  the  within 
account,  we,  ss  the  executors  of  B,  engage  Co  pay 
Mr.  G  interest  for  the  same,  at  5/.  per  cent.,  until 
the  same  is  settled :"— Held,  that  the  executors 
were  personally  liable  to  pay  the  debt  and  interest. 
Bradlty  v.  Heath,  3  Sim.  545. 

if  letters  of  administration  be  g^ranted  to  an  in- 
fant, under  which  he  receives  and  disposes  of  sssets 
of  the  intestate^  an  account  cannot  be  directed  in 
reapect  of  his  receipts  during  his  infancy.  Hind- 
manh  V.  Southgate,  3  Ruts.  St4, 

(£)  Assets. 

A  suit  cannot  be  instituted  for  an  account  of  assets 
of  a  testator,  possessed  by  an  executor  in  Honduras, 
unless  the  will  is  proved  here,  or  a  sufficient  reason 
assigned  why  it  is  not  proved  here.  Lewie  r.  Centte, 
7  l^w  J.  Chanc.  43. 

In  a  suit  instituted  for  the  administrstion  of  the 
aasets  of  a  teststor,  who  in  his  will  described  him- 
self as  *'  of  Halifax  in  Nova  Scotia,"  certain  lapsed 
shares  of  the  residue  were,  st  the  hearing,  on  fur- 
ther directions,  ordered  to  be  distributed  according 
to  the  Statute  of  Distributions,  there  being  no  sug- 
gestion in  the  record,  that  the  administration  ought 
not  to  be  according  to  the  law  of  England.  After- 
wards, a  petition  of  rehearing  was  presented,  stating 
that  the  testator  died  domiciled  in  Nova  Scotia,  and 
pra3*iog  that  the  distribution  might  be  according  to 


the  law  of  that  cimntry  :  but  Ihs  pstitiss  nl^ 
missed.  Nmnsoit  r.  ScaMei,4RasktlO. 

A  teetator  di«s  in  Eagiaod,  deaueiifd  hai,al 
dies  sdsed  of  lands  in  a  foreign  coontij,  vfai^lf 
the  law  of  that  country,  and  also  by  tkt  iril^a 
chsrged»with  his  dobto: — the  asaeti  beiaf  iaai* 
cient  for  the  payment  of  his  simple  eoatnct  iH^ 
the  produce  of  those  lands  must  be  applied  m^ 
the  simple  contract  creditors,  according  to  the  pi» 
itiss  recognized  by  the  law  of  the  cooatij  vbai 
the  lands  are  situate.  Hajuon  v.  Walkr,  7hml 
Chsnc.  13.5. 

A  creditor  of  a  person  who  died  intestate  iih> 
dis,  took  out  letters  of  administratioa  totheieBtmi, 
in  that  country.  He  then  came  to  Engjaaiari^ 
tained  letters  of  administration  fron  thaPnt^pM 
Court.  Afterwards,  one  of  the  inteaiate'i  aitf  ^ 
kin  procured  that  achnioistration  to  be  raTohd,ni 
administration  to  be  granted  te  himself  :—HiU,il« 
the  Indian  sdministratorvras  compellable  tsteoMi 
to  him  for  ssseta  possessed  ia  India,  as  wMm^ 
this  country,  in  a  suit  instituted  by  hiis  MpaMS 
representative  only  of  the  intestste,  asd  to  « 
the  other  next  of  kin,  who  were  reaident  ia  Wa, 
were  not  partiea.     Sandiltinde  v.  /»««,  3  Sbl  f» 

The  plaintiff  joined  the  testator  aa  sawtyat 
bond,  which  he  paid  after  the  death  of  tke  tsSittr, 
taking  an  aaaignment  of  the  bond  .—be  ii  csljt 
simple  contrsct  creditor  of  the  teststor.  Jomh 
Davids,  4  Russ.  277. 

A,  byliis  will,  bequeathed  to  S,  hi*  patasa 
trade,  certain  leasehold  premiaes  where  tta  oiij 
was  carried  on,  for  the  residue  of  the  tam  «■ 
interest  of  the  testator  therein.  These  pr«* 
together  with  other  premises  at  H,were  '^V^J^ 
mortgages  for  monies  which  hsd  ^V*!"*??: 
charged  upon  them  by  the  testator,  who  miI  as 
given  his  bond  for  the  debt.  .i^ 

Upon  a  bill  filed  by  pscunisry  legatees  ^ 
the  execetors,  to  carry  the  trusts  of  thewffl 
execution,  and  a  decree  for  taking  the  «»*""r 
U»e  estate,  it  appeara  that  S,  who  was  one  <»» 
executors,  had  paid  off  the  sums  doe  epoe  tse^ 
gage  of  the  premises  at  T  and  H,  «>'?' 7,^1 
estate,  which  vras  insuflScient  to  »tiafjf  aii  twajJJ 
and  pecuniary  legacies.  This  pi|y»*"*  ^  ^*\u 
by  the  Master,  in  hU  report.  The  ^f^rT^ 
respect,  was  confirmed  by  order,  spon  ""^^L^ 
tiona;  snd  upon  sppeal  the  decision  wie  »m«^ 
Decies  v.  Bueh,  4  Bligh.  n.s.  S05.         ..i^^fc 

A  person  who  had  taken  the  beacfitrftMi^^ 

the  relief  of  insolvent  debtors,  firat  in  "."' "T^ 

second  time  in  18S0,  died  in  I8f6,  ^f^VT^ 

more  than  sufiicient  for  the  P*y"*"^,  i.j,-oDii 
which  he  hsd  contracted  subaequestly  ^  w  »«- 

insolvency :— Held,  that  the  •^*".f^i ^dba; 
plied  in  payment,  first,  of  theee  w^fS'^  j„  ^ 
and,  secondly,  of  the  debts  •^^^gk- 
second  insolvency ;  and,  thirdlyt  w  tae  ^ 

doled  under  the  first  inaolveacv:  that  t  ^. 
equity  haa  jurisdiction  so  to  "w**"***?^*!! 
and  that  the  right  of  the  creditor  to  aodi^  ^^ 
not  affected  by  the  Staiute  of  Li»»»f*r  5^8. 
V.  TatfrtaU,  I  Russ.  &  M.  JS7.  «.«• » ^Z'^sgtif 
A  testatrix,  who  died  in  178S.  i'^  ^  ,gd  bii 
to  A  B,  and  devised  her  real  ***^*^-d  herf- 
sons,  in  strict  settloment,  and  bequ***^  13^1, ds 
sonal  esUte  to  M  absolutely.   ^^  ^ 
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iPBiiity  WW  paid  W  tlw  p«r«fn  id  poiMMJon  of 
tlie  retl  eatatts,  and  no  fund  for  pa^^cnt  thereof 
wwB  eter  eet  apart  oat  of  the  teetairiz's  peraooal 
Mtate,  although  that  estate  waa  admiouterad  la  a 
rait  iottituted  bj  her  legatees,  to  which  A  B  waa 
■  p*rtT»  and  in  which  the  aonuity  waa  erroneoualjr 
K»na>aer«d  as  not  primarily  charged  apon  the  testa- 
triz'a  personal  estate.  M  bequeathed  hia  peraonal 
aatate  to  L,  and  died.  L  afterwarda  died,  and  one 
>f  the  defendants  waa  her  executrix: — Held»  that 
A  B  had  no  claim  upon  L's  estate,  in  respect  of  hia 
lanuitj.     Brawn  v,  Claston,  3  Sim.  f25. 

A  monition  against  an  administrator  pendenU  Ute, 
irill  be  granted  at  the  end  of  a  suit,  to  compel  him 
to  transfer*  to  the  person  entitled,  everything  in 
^is  possession  acquired  in  that  character.  In  th§ 
*9od»  ef  Dame  Suianna  Gratut,  1  Hag.  £c.  313. 

(F)  Executor  de  son  Tort. 

Altbongb  an  ezecntor  de  Mm  tart  can  do  no  act, 
irbich  may  work  to  hia  own  benefit,  be  may  admi- 
lister  the  assets  in  a  lawful  course.  Thus,  if 
ned  upon  a  simple  .contract  debt  of  the  deceaaed, 
ie  may,  between  declaration  and  plea,  pajr  a  bond- 
l«l»t,  and  plead  that  payment,  in  anawer  to  the  ac- 
ioa  for  the  simple  eontract  debt.  OxmUiam  ▼• 
Clappy  9  Law  J.  K.B,  S29,  a.  o.  2  B.  &  Ad.  309. 

(G)  AoTioNa  AND  Suits  by  and  aqainst. 

(a)  Whtre  maintainablt. 

ISimont  r.  Milman,  2  Sim.  241,  Dig.  Law  J.  237.2 

Debt  lies  against  an  executor  on  a  eontract  made 
yy  him,  or  a  cause  of  action  accruing  after  the 
leatb  of  bis  testator.  Riddell  ▼.  Sutton,  7  Law  J. 
:;.P.  60,  s.  c.  5  Bing.  200,  a.  c  2  M.  &  P.  345. 

Where  a  person  contracted  to  erect  a  building, 
inding  materials,  and  died  after  getting  the  mate- 
ials  readj  and  bringing  them  to  the  apot,  but  be- 
bre  be  did  any  other  act  towarda  the  performance ; 
ind  his  executors  finished  the  work,  and  sued  the 
>ftrty  with  whom  the  contract  was  made,  upon 
MNinta  for  work  and  labour  done,  and  materials  pro* 
r»ded,  &c«  by  the  testator,  and  promiaea  to  him,  alao 
1  count  for  work  and  labour  by  the  executors  aa  exe* 
lotors,  and  promiaea  to  them: — Held,  that  they 
(oold  recorer.  ManhaU  t.  BrooiiAiint,  9  Law  J. 
Sxcb.  105,  S.C  1  C.  &  J.  403,  a.  c.  1  Tyrw.  348. 

An  administrator,  who  haa  been  compelled  to 
My  nn  annuity  for  which  his  intestate  was  liable, 
nmy  racorer  on  a  plea  of  ne  unquu  admimttratit, 
i|painat  a  party  who  had  corenanted  to  indemnify 
he  teatator  againat  such  payment,  though  auch 
teini  of  indemnity  baa  not  been  taken  into  ao« 
looni  in  the  amount  of  the  atamp  on  the  lettara  of 
^ministration.  Cwrr  ▼•  Rob$rUt  2  M.  &  M*  45. 
Tenterden] 

(6)  Pleadings  and  Evidence. 

By  nn  agreement  between  the  plaintiff  nnd  the 
lefesduity  aa  executrix,  reciting  that  diaputea  and 
liffiefvncee  had  arisen  and  were  depending  between 
bena  respeoting  certain  unsettled  accoonta,  it  was 
^reed  that,  for  the  finally  settling  such  disputes, 
be  said  nmtters  in  dispute  should  be  referred  to  the 
uial  award  and  determination  of  two  arbitrators. 
rhare  was  no  rasenration  by  the  executrix  aa  to 
Mota ;  and  tbe.arbitratora  awarded  that  aha  ahoald 


Svf  the  phikkdff  n  certain  mm«  In  an  aetkn  of 
abt  on  the  award  — Held,  that  a  plea  of  plrae  od* 
arifftitraoit  waa  no  answer  to  the  action.  Biddell  t* 
SuUon,  7  Law  J.  C.P.  60,  a.c.  5  Bing.  200,  8.0. 
2M.&P.345. 

On  a  plea  by  aereral  exeontora,  that  they  haTia 
fully  administered,  if  some  are  shewn  to  have  asaeta 
in  their  hands,  and  the  others  not,  the  latter  are 
en  titled  to  a  verd  ict  ParMni  ▼.  Hancock  and  others, 
executors  and  eseevtrix,  1  M.  &  M.  330. 

In  a  suit  for  adminiatration  of  aasets  of  a  deceased 
person,  who  had  been  discharged  many  years  before 
under  the  Insolvent  Act,  the  Court  will  not  order 
the  Master  to  admit  proof  by  any  creditor  of  a 
larger  sum  than  that  mentioned  to  be  due  to  him  in 
the  aohedule  filed  in  the  Inaolvent  Court.  Barton 
V,  TattereaU,  6  Law  J.  Chanc.  199. 

In  a  creditors'  suit  for  adminiatering  the  estate 
of  an  inteatate,  and  to  make  the  real  estate  aasets 
— slight  eridenoe  of  trading  will  be  a  sufficient  in- 
ducement to  the  Court  to  direct  an  inquiry,  whe- 
ther the  inteatate  waa  a  trader  at  the  time  of  hia 
death.    Chalk  w.  Huband,  9  Law  J.  Chine.  229. 

The  title  of  three,  claiming  aa  executors,  ia  well 
evidenced  by  the  probate  granted  to  one  only,  ol 
the  will  appointing  them  all.  Walters  v.  Pj'eil,  1  M. 
&  M.  362. 

A  person  who  will  be  entitled  to  a  distributive 
share  of  the  inteatate's  property,  ia  an  incompetent 
witneaa  for  the  administrator  in  an  action  brought 
against  him  ss  auch.  AUington  ▼.  Beareroft,  Pea. 
A.C.  212. 

On  a  plea  of  plane  adrntmistravit  to  an  aotioa 
againat  an  adminiatratrix,  an  unsatisfied  creditor  of 
the  intestate  ia  a  competent  witness  for  the  defen* 
dant.  Davies  ▼.  Davies,  administratrup^c,,  1  M.&  M. 
345. 

(e)  Costs. 

[See  Trustee.] 

A  legatee,  performing  the  duty  of  an  executor  in 
proving  a  paper,  is  entitled  to  his  costs  out  of  the 
estate.  WilUamsv,  Oouded,  Bennet,  1  Hag.  £o.  6 10. 

Whether  an  executor,  being  a  solicitor,  and  acting 
aa  such  in  the  administration  of  the  estate,  by  bring- 
ing or  defending  suits  or  otherwise,  is  entitled  to  an 
allowance  for  costs,  in  resf>ect  of  his  professional 
labour,  beyond  costs  out  of  pocket  j  and  if  ao,  who- . 
ther  as  between  aolicitor  and  client.  Carmiehael  t. 
K^ti(ion,4Bligh,  N.8. 145. 

The  adminiatrator  entitled  to  his  eoata  out  of  the 
produce  of  the  aale  of  a  real  estate,  hia  intestate 
having  been  a  trader.     Winter  v.  Hicks,  1  Tarn.  475. 

An  executor,  conducting  suite  as  solicitor  for  the 
legateea  under  the  will  of  bis  testator,  not  allowed 
bis  costs  in  the  first  instance,  where  it  appeared 
that  he  had  conducted  the  auits  in  a  negligent  and 
tardy  manner.  WilUon  v.  Carmicha^,  2  Dow.  &  C. 
A.C.  51. 

Where  a  bill  aought  either  to  charge  the  aurviv- 
iog  executors  of  a  teatator,  personally,  with  a  de- 
mand, or  to  have  the  debt  paid  out  of  the  aasets  of 
the  testator ;  and  the  Court  decided  that  the  anr- 
viving  executors  were  personally  liable : — Held, 
that  the  represeniativea  of  a  deceased  executor  were 
entitled  to  have  the  bill  dismissed  against  them, 
with  coats.     Bradltf  v.  Heath,  3  Sim.  560. 

Where,  upon  a  bill  filed  by  a  simple  contract 
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Arf  aFnlyiha*CMlafihapwtjvki>kMp«M^ 

■»•  ^a*  «   1—  aaBauBs^.  ■>■<■;  jtmfmmat  tt  ta  tlw  Cnm,  asil   U  ia  immttnf  c^^aM* 

•r  »   lai  \\t\  I  a  B^  w  *a  1 1 1     -  T.  ba  ia  «^  MW^  bMvan  Iba  (WHaacat  tai  iW  ipK.  n>» 

tim  vMr  niMw  »iW«iiiMI  ifci  wai— i.afa»  ian,  aa  aitcat  ia  cbicT  ^aiaa  ■kesHBT't'' 

3M  3i-iR.4)'«    .u4£M»i«<t  skeiKwa-^MMlnal.  af  aa  inanaca   aCce   vaa  hrid  pni.  Aoifk  •> 

W  ■   :"« -aMk  W  asMi  M*  aa-sMi.     Jla>^  ka|«  M  dtadact  aKOaal  of  daba.     Br'.'-Y 

^  :*  .w    1  Lv  J.k.B.JSX  a.*.  *  K.  k  C  ox  iaa.  9Uw  J.  Euk.  1S4,*.C1  C&J-Mi'^ 

•.t^alLs  Law-.  iTriw.  383. 

>»■-.  aat  w»  *— fcia.   cjt  n^.>  «ta.  dkM'  Tlw  >Bd>Ht  o*  wfakb  a  iM  <>r  "  <^ 


•MMiDic.  •«»     da^   te  CvMI  ■  lank^  tba  tiiafc  )     Ko  *.  Ha'A.  13  Prica,  Stf- 
aM.M,.iM  *a.-»«»"lW   ifciiiimliia-^tHfc*  A  ■*  aadar  «■  «tt««t  ia  aM  WJwd  «  "P* 

V.U   .BWiw   m  9mJk  matMar  Vvtam.      KMimma  pan-taw  i,  I7   ika  agnt  of  tbt  Cron  HI^ 

1.  ^-■•^*.  Ih-m-.  I  H^.Er.'bta  bai  >^  UMiac  liii  biudf.     Sa  r-  •*'>"' 

tW  u   nil  I  «w  at"  «  pataes  a(  •acnaaaf  t»-  tti.  406.  ^^  ^ 

H.,.',.     .v«:.i  iAw«»u«  i^  prudpin  ctf  albr-  Finawa  Jiaiiii  with  a  pipw^wP,  ■'•"J 

MM  Au-WLMB.  Mi*  WaraihaiiBiMLil'a  k:al-  tbe  umm  m  tba  Baaabctan  of  P■Ff^T^ 

)M  «w*   «Bpww4.  wA    Vm^  aJtwd    H,}   pro.  liable  to  ba  (naed  aadar  ■■  ailMi  ler  MM i^ 

wwk-mA   a^Maat:   Bad   tba  nwcam,    tba    puna  iba  paper,  anag  bj  tba  UbbI  U  tb*  €»«*' ■* 

M>».><M-T  tMKJind.  *ba.  awi^  oiber  tfaiaga  ia-  aila  for  Iba   Mdiag  of  p^M*.  "  i^"  °^     T 

4M««>«  «r  I'nwl.  bad  biaaalf  gina   iaanKiioa*,  Baaat,  ■•der   tba  atanitt  M  Gao.  1  C'  *^  *    ' 

*M»b«*»  aw.  ■  Kiaw.  aloBo  q«k«  to  the  (xaca-  .dibnwy  Gcav.1  *.  G*fc,3  V.  fcJ-S*     --■ 
Mv     <ni»iB»»i,l  ia  nau^     D^y.  r.  JfMcb,  1  Ha^.  A  paraoo  oBplojod  in  tbe  taw*  <i  "*rT 

K.  >t*.  u  d.,«t,  («oa,i«.,,  g«^  to  lb.  JM«*r; 

»s.,.4  ito   plaiitiff,  uccator,  joini  eoaott,  la*.  aad  aaaiiUol  oommiMary  in  tli<l>lu'l"'f^^ 

MW  of  aoioo  M  bia>*Fl{,  aa  .locator,  wuh  bhI  AUcnej,  aad  aBptajad  h  tbe  '»^'f^ 

..Dg  iba  «aBM   of  aetioD  to  hia  MiOtM-,  Baakof  Eagtiadootaa,  laeaindficall^'^rrr 

»  .  lb.  Kill  ibe  pluBiiff  U  aoaauitnl— b*  ia  Gaxral   of  tb*  Foma.  lad  of  bib  <<<~X 

bMt  .»«»  aader  (be  S3cd  Hhi.  «.  c  15.     Do*-  laoiTnl  ftoai  ibe  Tn«arT  oa  ■"a**"''!?. 

t_^  ;i.trW»ji.  7  Law  J.  K.B.  318,  a.c  9  B.  &  anrice.  baviag  ako  neaJTad  qmie  <" "*  Tz  . 

I     , ,        ,. ,.  4  M.  a  R.  G9«.  ODoat.— ■■  acooaalabla  wilb  dx  Cia^<^^^ 
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•■iaad  at  any  dac  dariag-  tbf  Y^'^  rfuxn'-' 
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ability,  are  bound  by  his  engagemeDt  with  the  pablic, 
and  subjected  to  the  prerogative  process  for  security 
and  payment  of  the  balance  ultimately  declared- 
against  him. 

Where  an  extent  to  find  debts  had  been  issued 
against  such  a  person,  and  an  inquisition  taken 
thereon,  such  proceeding  held  to  be  no  objection  to  a 
second  extent  and  inquisition,  by  the  same  Revenue 
Board,  against  the  same  property,  on  a  prior  cl^im. 
.  To  found  and  support  such  proceedings,  a  state- 
ment that  the  party  owed  to  the  King  a  sum  of 
money,  claimed  to  be  due  from  him  to  the  Crown, 
as  the  balance  of  his  account,  delivered  in  upon 
oath  Co  the  Commissioners  for  auditing  the  publio 
accountSt  in  his  capacity  of,  &c.  is  ^  sufficient  aver- 
ment and  finding  of  a  debt  due  to  the  King. 

A  person  claiming  to  be  an  incumbrancer  on  lands 
seized  by  the  Crown  under  an  extent  and  inqui- 
sition against  a  Crown  debtor,  is  not  entitled  to  no- 
tice of  the  holding  of  a  further  inquisition  under 
mother  extent  against  the  same  person,  on  a  similar 
Dhaiige  of  prior  date,  although  on  the  first  inqui- 
tttioD  the  jury  had  returned  him  an  incumbrancer  on 
the  estate  found  to  belong  to  the  debtor. 

The  Court  refused  an  application  on  the  part  of 
the  incumbrancer,  for  an  order  that  be  might  have 
notice  of  the  holding  any  further  inquisition.  Rex 
r.  Rowlings,  ex  parte  WiUcinton,  12  Price,  834. 


EXTORTION. 

A  collector  of  post-horse  duty  demanded  of  A, 
I  sum  of  money,  alleging  that  A  had  let  out  horses 
'or  hire  without  payment  of  the  duty.  A  de- 
lied  that  be  had  done  so,  and  gave  the  collector 
i  promissory  note  for  5L,  the  amount  of  which, 
ihft  it  became  due,  was  paid  by  A  to  the  collector, 
vho  handed  it  over  to  his  principal,  the  farmer  of 
b%  post-horse  duties  : — Held,  that  this  was  extor- 
ioD  in  the  collector,  and  that  his  having  paid  the 
Dooey  over  to  his  principal  made  no  diflerence. 
K«x  V.  Higghu,  4  C.  &  P.  247. 


FACTORY. 

Areendmsnt  of  law  relating  to  the  employment 
if  9:liildreu  in  cotton  mills  and  factories,  10  Geo. 
L  c.  51,  7  Law  J.  Stat.  119. 

Regulations  as  to  employment  and  working  of 
ppreotices  and  other  young  persons  in  cotton  fac- 
ories  and  cotton  mills,  1  &  2  Will.  4.  o.  39,  9  Law 
.  Sut.  77. 


FACULTY. 

[See  Burial  and  Church.] 


FALSE  IMPRISONMENT. 

A  we9t  to  the  honse  of  B,  to  demand  t  debt, 
rbieb  B  said  be  sonld  not  pay.  Angry  words 
■esc!«i,  and  B  told  A  to  leave  his  house :  this,  A 
>fused  to  do,  unless  be  was  paid.  Upon  this,  B 
«at  £oT  a  pelioe  officer,  and  bad  A  locked  up  ia  the 


wekeb-bouse  «-«-Held,  that  if  A  aras  makiDg  a  dls- 
tarbaaee,  B  would  have  been  justified  in  tumiaf 
bim  out  of  his  house  \  but  that  he  was  not  justified 
ia  imprisoning  bim.  Oreem  v.  Bartram,  4  C.  &  P» 
30B. 

If  three  persons  be  told,  on  entering  a  theatre, 
that  there  is  nsore,  when  in  fact  there  is  not,  theiv 
proper  course  is  to  leave  the  theatre,  and  demand 
the  return  of  their  money ;  and  such  persons  are 
not  justified  in  getting  into  a  private  box  in  the 
theatre ;  and,  if  they  do,  the  proprietor  may  re-* 
ipove  them,  using  no  more  force  than  is  necessary; 
and  if,  on  going  out  of  the  theatre,  one  of  tbem 
strike  a  servant  of  the  proprietors  in  the  presenee 
of  a  constable,  sOch  constsble  will  be  justified  ia 
taking  all  the  three  persons  into  custody,  if  the 
jury  shall  be  satisfied  that  they  were  acting  with 
common  purpose.  Levnt  v.  ArnaU,  4  C.  &  P.  354. 
[Tindsl] 

An  action  for  false  imprisonment  oan  be  main* 
tained  against  a  sheriff  for  arresting  a  person  who 
is  wrongly  nsmed  in  the  process,  thougb  be  be  the 
person  against  whom  it  is  issued. 

But  the  sheriff  is  entitled,  and  is  bound  to  arrest 
the  person,  if  he  be  as  well  known  by  the  name  in 
the  process  as  by  bis  real  name. 

A  person  named  Samuel,  declared  against  the 
sheriff  for  false  imprisonment ;  the  defendant  justi- 
fied under  a  writ  against  the  plaintiff  by  the  name 
of  John,  averring  that  the  plaintiff  was  as  well 
known  by  one  name  as  the  other; — the  plaintiff* 
tbcreopoa  replied, -^traversing  tbst  he  was  so 
known ;  but  adding,  by  way  of  new  assignment, 
that  be  brought  his  action  for  a  false  imprisonment 
different  from  that  justified,  being  a  false  imprison- 
ment after  the  sheriff  had  notice,  and  was  satisfied 
that  the  plaintiff  was  not  so  known  ;— the  defen- 
dant thereupon  pleaded  to  the  new  assignment  a 
jostifieatioa  as  before,  under  a  writ  against  the 
plaintiff  by  the  name  of  John,  averring  that  he  was 
as  well  known  by  one  name  as  the  other ;  to  whieb 
the  plaintiff  demurred  : — Held,  that  the  part  of  the 
new  assignment  which  went  to  the  averring  notice, 
&c«  to  the  sheriff  was  immaterial,  and  that  the  plea 
to  tl)e  new  assignment,  which  passed  it  by,  and 
was  confined  to  the  question,  whether  the  plaintiff 
was  so  known,  was  a  good  plea.  Carridge  v.  Lau- 
tour,  7  Law  J.  K.B.  33. 

A,  a  hawker,  went  to  the  boose  of  B,  to  sell  bis 
goods,  and,  a  dog  of  B  coming  out  of  the  house,  A 
knocked  out  one  of  its  eyes,  for  which  B's  wife 
caused  A  to  be  apprehended : — Held,  that  it  was  for 
tbe  jury  to  say,  whether  A  had  struck  the  dog  for 
his  own  preservation,  and  fairly  to  protect  himself; 
or  whether  it  was  a  wilful  and  malicious  trespass  on 
his  part.  Hanvay  v.  Bou/tftee,  4  C.  &  P.  350,  s.  c. 
2  M.  &  M.  Id.  [Tindal] 

The  person  giving  anotber  in  charge  for  a  felony, 
and  assisting  a  constable  in  tbe  arrest,  is  not  enti- 
tled to  an  acquittal  on  the  general  issue  in  trespass 
brought  against  bim,  together  with  the  constable. 
Hovgh  V.  Marchand  and  Edwardt,  1  M.  &  M.  510. 
[Tenterden] 

After  arrest,  A  applied  to  a  Judge  at  chambers, 
to  be  discharged  out  of  custody ;  and  it  being  repre- 
sented, that  by  A*s  continuing  in  prison,  he  wouKt 
commit  an  act  of  bankruptcy,  the  Judge,  on  tbe 
4th  December  1827,  made  the  following  order:— 
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Vpm  tiwwt  miMHl  fcr  the  pUinliff  ttd  dc- 
I  order  that  tte  dcCndnt  be  dinlMrgcd 
ke  f  torty  of  the  dberiff  of  ihe  eouat j  of 
■e  to  this  ictioB,  epoa  firiaf  *  votfa 
:  oC  ettotMy  for  the  MOB  oC  3,00(M.,  with  a  de- 
es peyant  of  2591.  111.  7d.,«Bd  the  coots, 
«■  the  4th  d»j  oC  Jsaesiy  not ;  sad  the  Ivtber 
•Hi  of  1.6501^  with  the  ieicfcet  due  thenoe,  oe  the 
4ih  oC  Aegost  eezt,  with  Kbcity  to  isae  esoevtioa 
lor  the  11  111  I  seal,  if  set  dulj  peid — sad  after- 
wttds  far  thr  Isrfer  seat,  if  defaolt  be  msde  ia  the 
pay  wai  of  the  eud  easi  of  1,6501.  sad  iateraet, 
ea  the  seid  4th  of  Aagast  aezt ;  aad  apoa  gina^ 
of  attonej,  the  pieeeat  jadgaieot  he 
aad  that  the  Mortfage  do  remaia  ss  a  se* 
BMJIjf,  the  defeadsat  henihy  vadertakiag  not  to 
ly  actioa  lor  the  iBprisoBBwat"  A  did 
aYvI  hiaeelf  of  the  order. 
HeU.  (hy  Parke,  J.)  that  this  order  eaibodied 
ite  egiectat  of  the  partiee,  foaaded  apon 
■■■diirtiea,  that  A  ihoald  be  Ibrthwith  dis- 
eat  of  caalody,  aad  that  he  shoald  bring 
far  fabe  impriaonaieat ;  sad,  therefore, 
that  each  sa  aetioa  was  not  aiaiatsiaable.  Il^«ift* 
V.  BallM,  9  B.&  C.840, 


FALSE  PRETENCES. 

Where  gaoda  are  obtsiaed  by  false  prsteaoes 
andsr  a  coatraet  to  psj  at  a  given  tiaie,  whether 
the  asUer,  open  disooforiag  the  falss  pretences,  oan 
msiaisia  aa  aetioa  of  trover  for  the  goods  sgsinst 
the  bajrer  before  the  tioM  of  eredit  bss  expired — 


Bat  it  is  dear  that  aader  each  circanstances  he 
esanot  sMiatsia  an  actioa  for  goods  sold  and  deli- 
leiad.  before  the  tiae  of  ereut  his  expired ;  be* 
caaee  the  farm  of  the  setioa  sdauts  the  whole  trans- 
aictioa  to  be  iMtter  of  coatiaet,  aad  that  the  pro- 
psity  paaaed  lo  the  bayer.  FAfg««oa  ▼.  CarriMgUm, 
t  Uw  J.  K.B.  159,  s.e.  9  a  &  C.  59. 


FALSE  REPRESENTATION. 

Ia  aa  aetioa  on  the  caae  for  false  and  fraudulent 
represeatations  as  to  the  cbaracter  of  ao  agent,  the 
Ury  returned  a  verdict  for  the-  plaintiff,  damages 
BtHlil,,  but  addsd,  that  tbej  considered  that  there 
wa«  ao  actual  fraud  on  the  part  of  the  defendant, 
and  that  be  had  no  fraudulent  intention,  altbougb 
what  he  bad  done  constituted  a  fraud  in  the  legal 
acceptation  of  the  term : — The  Court  refused  to  dis- 
turb the  verdict.  Foiter  v.  Charlu,  9  Law  J.  C.P. 
319.  a.  c.  7  Bing.  164,  s.c.  4  M.  &  P.  761. 

lu  cate,  for  a  falee  representation  of  the  solvency 
of  A  B,  whereby  the  plaintifls  trusted  him  with 
gtx^ds;  their  dfclarationa  at  the  time,  that  they 
t rutted  him  in  consequence  of  the  representation, 
are  admiMible  in  eviilence  for  them. 

Au  aoiion  commenced  before  Ist  Jsnuary  ]8t9, 
bui  ti'ii»d  after  that  day,  on  such  s  representation, 
mads  by  narol  before  tlie  statute  9  Geo.  4.  c  14,  is 
Hiaiutainable,  FfUoum  ▼.  WUUanumi,  1  M.  &  M. 
titlH.  (Trntarden] 


FELONY. 
[See  FoBFEiTVBE  aad  Magbihut.] 


FEOFFBIENT. 

Where  a  fiBoffment  had  indoraed  opaBk,iBS 
nMrandnm,  statiag  that  liTory  of  niib  W  ahi 
place,  aad  thie  was  aahscribed  by  a  pam  a  a 
attesttag  witacas :— Held,  thst  thii  pciMB  Ml 
hare  beea  called  to  prove  the  limy  of  khb.  As 
d.  IFtlhiat  r.  Mmrfuis  tf  CUveUmd,  8  Lie  J.U 
74,  a.  c.  9  B.  &  C.  864^  a.c.  4 IL  &  R.6tt. 


FINE  OF  LANDS. 

(A)  Levying,  AcKNOWLCDGiiBirr.AMPASHK. 

(B)  Effects. 

(C)  Amendment. 


(A)  Lbttino,  Acknowledgment,  ahbPasik 


The  Court  will  not  decree  that  which 
possible ;  and  it  is  more  than  ^htfal  vhitfairw 
old  law  now  prevails,  by  which  a  aiaavMCWp'' 
lable  to  procure  his  wife  to  levy  a  fine.  FniaiA 
▼.  C&xweU,  3  Y.&  J.  514. 

Where  a  fine  is  oorenanted  to  be  iefi^i  tt  f ' 
tain  uses,  it  is  competent  to  the  parttet.  whiiKttB 
directory,  to  vaiy  the  uses,  but  the  mw"^* 
varied  by  all  the  partiea,  and  be  u  ib^ivm*^ 
as  high  a  degree  as  the  former;  wwithefaey 
to  be  levied  to  the  same  connsee;  '^•^''^ 
where  a  fine  covenanted  to  be  levied  to  artA 
uses  was  omitted  to  be  levied,  aad  lereni  J«» 
afterwards  a  fine  was  levied  by  the  guw(M«o"> 
porausnt  to  a  deed  declaring  other  bm,  wO^ 
different  conosee  :->Held,  that  the  <!••  yj"" 
the  uses  of  the  latter  deed,  aad  DOttotbefeiMr. 
Houghion  v.  Teto,  3  Y.  &  J.  486.  .   j 

The  role  of  court  reqairet  acksorledg*** 
fines  in  SaftUmd  to  be  tsken  before  MfoaM  « 
writers  to  the  signet;  but,wheietbe»ilfle«* 
property  intended  to  pass  waa  verr  titf«?»  ■■V 
deforeiaata  very  nnmeroos,  aad  all  \^^^^ 
distsnce  from  eny  advocates  or  writeH  "•/Vj 
allowed  a  fine  to  paas  which  bid  been  «:^|f^, 
before  "  gentlemen"~two,  tUoniiM  ^^j!\ 
court,  the  third,  a  juetioe  of  peace  tad  eottiy-^  ^ 

plaintiff,  M'Gngor  and  nim  otkm,  ^^^t. 
Law  J.  C.P,  108.  s.c.  6  Bing.  353,  «.«.**•* 

Entries  of  fines  levied,  and  an  w»«"**^'2 
relating  to  the  lands  in  aaeetion.)  *"*•*"  ^ 
conuined  a  covenant  for  farther  •^^^tJ;^ 
vided  the  party  abould  not  haretotiiTtf  "^^^ 
city  of  Bristol,  unless  to  the  ctetle  «  7  i^^fli 
purpose  of  levying  a  fine  ;  evidence  of  ^^ 
that  St.  B  waa  a  court  having  jaiitdM»»^ 
the  acknowledgment  of  fines.  &^^  ^ 
▼.  Dew,  Pea.  A.a  «04.  [Tenterd«3  ^^ 

The  Court  refused  to  altew  a  fine  to  !«*»'' 
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tb«  words  "  ttken  and  raceiTed,'*  were  subttituted 
in  the  caption  for  "  taken  and  acknowledged ." 
Anon.  9  Law  J.  C.P.  250. 

Where  one  of  two  Toucbees  bad  become  insane 
after  be  bad  eiecoted  the  deed  to  lead  the  uses,  but 
before  the  passing  of  the  fine,  and  so  remained, — 
The  Court  refused  to  allow  the  fine  to  pass  as  to  the 
lonatio,  but  directed  that  it  should  be  taken  ss  to 
the  other  Toucbee  alone.  Ex  parte  Crookg,  7  Law 
J.  C.P.  46,  8.  c.  5  Bing.  176,  s.  c. «  M.  &  P.  «64. 

Where  more  thsa  twelve  months  had  elapsed 
after  the  taking  of  the  acknowledgment  of  the  oo- 
nusors,  and  one  of  them  had  died,  the  Court  would 
not  aUow  a  fine  to  pasa,  unless  it  were  shewn  that 
the  heir-at-law,  or  person  beneficially  interesied, 
asaented  to  the  application.  Balif  ccnutor;  Stmeng, 
CMiutM,  3  M.  &  P.  742. 

Where  one  of  the  deforciants  died  after  the  ac- 
knovrledgment,  but  before  the  perfecting  of  the 
fine,  and  upwards  of  twelve  months  had  elapsed, 
the  Court  refused  to  allow  the  fine  to  pass,  but  left 
the  parties  to  levj  another.  Paul  and  another,  plain* 
t^t ;  Stevent  and  mfrt  defornanttt  8  Law  J.  C.P.  77, 

Where,  through  the  negligence  of  the  attorney's 
clerk,  a  fine  had  been  delayed  beyond  the  proper 
time — the  Court  refused  to  allow  it  to  be  perfected, 
Heopar,  ptainliff;  Green,  drfvrdant,  8  Law  J.  C.P. 
269,  s.  c.  4  M.  &  P.  521. 

The  Court  permitted  a  fine  to  pass  as  of  Trinity 
term,  1807,  on  payment  of  the  King's  silver,  upon 
an  affidavit,  that  every  previous  step  necessary  to 
the  perfecting  the  fine  had  been  duly  taken,  but 
that  the  clerk  to  the  solicitor  had  omitted  to  pay  the 
King's  silver,  having  absconded  with  the  money,  a 
fact  of  which  the  parties  remsined  ignorant  until 
wiihin  a  few  days  of  the  present  term.  Aih  and 
wife  and  WatU,  eimv»rg ;  Gye,  conueee,  8  Law  J. 
C.P.  69,  a.  c.  6  Bing.  275,  s.c.  3  M.  &  P.  602. 

(B)  Effects. 

A  husband  purchases  an  equity  oC  redemption, 
with  money  aovanoed  by  his  wife's  sister  of  the 
half  blood,  and  immediately  afterwards  settles  it, 
subject  to  sn  snnnity  to  the  sister,  on  the  wife  in 
tail :  after  her  death,  the  wife  levies  a  fine  on  the 
lands: — Hekl,that  the  fine  was  valid  and  operative, 
and  that  the  land  did  not  come  within  the  1 1  Hen.  7. 
c.  20.  Waikins  ▼.  Lawit,  8  Law  J.  Chano.  115,  s.  c. 
1  Tarn.  147,  s.  c.  1  Russ.  &  M.  377. 

A  fine  passed  by  a  person  who  has  a  contingent 
remainder  in  fee,  efiTectoally  passes  his  interest; 
because,  although,  until  the  contingency  happen, 
it  operates  by  estoppel  only,  yet,  when  the  contin- 
gency has  happened,  it  then  operates  upon  the  es- 
tsts,  as  if  the  fine  had  passed  after  the  happening 
of  the  contingency.  Dm  d.  Chrittmas  v.  Oliver, 
8  Law  J.  K.B.  137,  s.c.  10  B.  &  C.  181.  / 

Tbe  issue  of  tenant  in  tail  (pending  the  lives  of 
^tenant  for  life  and  tenant  in  tail),  made  a  convey- 
ance and  levied  a  fine  with  warranty,  without  pro- 
clamations. The  estate  tail  afterwards  fell  upon 
the  cogniior: — Held,  that  by  force  of  the  warranty, 
the  estate  tsil  was  discontinued,  snd  the  issue  of 
the  GOgninor  was  barred  of  his  right  of  entry,  on 
the  oogniaor's  desth.  Doe  d.  Thomat  v.  Jonee,  9  Law 
J.  Eicb.  179,  s.  c.  1 C.  &  J.  528,  s.  c.  1  Tyrw.  506. 

Where  a  party  is  not  in  actual  possession,  and 
hia  right  is  disputed ;  snd  subsequenUy  he  is  paid 

Digest,  1828—1831. 


rent  for  the  period  during  which  his  right  wss  in 
dispute, — that  subsequent  acknowledgment  of  his 
right  does  not  relate  back  so  ss  to  give  effect  to  s 
fine  levied  by  him,  between  the  time  of  the  dispute 
and  the  time  of  tbe  receiving  of  the  rent.  Doe  d. 
Lidgbird  v.  Wilding,  7  Law  J.  K.B.  119,  a.  c.  8 
B.&C.  606,  s.c.  sif.&R.  114. 

Where  a  younger  son,  who  had  lired  with  his 
father  some  yesrs  before  his  death,  and  managed 
his  concerns,  and  had  the  superintendence  of  his 
property,  entered  on  bis  fee-umple  at  his  decease, 
and  continued  for  several  years  in  possession- 
claiming  as  heir  to  his  father,  on  tbe  ground  of  tbe 
illegitimacy  of  an  elder  son,  and  levied  a  fine:— 
Held,  that  the  entry,  possession,  and  fine  did  not 
bar  the  right  of  the  eldest  son  to  recover  (wssessiov 
by  ejectment,  without  an  actual  Qntry  to  avoid  the 
fine.     Doe  d.  Davis  v.  DavM,  12  Price,  756. 

In  a  deed  to  lead  the  uses  of  a  fine  to  be  levied, 
the  property  was  described  ss  "all  those  several 
messuages,  dwelling-houses,  tenements,  warehouses, 
shops,  back  booses,  and  all  and  singular  erections 
and  buildings  whstsoever  erected  and  built  upon 
the  said  piece  of  ground."  The  fine  was  of  thirty 
messuages, "  forty  cottages,  and  four  acres  of  land." 
There  were  two  or  three  cottages,  and  forty-nine 
dwelling-houses  on  tbe  premises: — Held,  that  the 
fine  was  sufiicient.  Doe  d.  Young  v.  Sotheron,  9  Law 
J.  K.B.  286,  s.  c.  2  B.  &  Ad.  628. 

(C)   AllBNDMBNT. 

The  Court  refused  to  allow  a  fine  to  be  amended, 
where  tbe  affidavit  of  the  commisi>ioners  taking  the 
acknowledgment  did  not  pursue  the  precise  form 
provided  by  the  rule  of  court  of  Easter  term,  8  Geo*  4. 
ilium.  8  Lew  J.  C.P.  197. 

The  Court  permitted  a  fine  to  be  amended  by  the 
insertion  of  psrbhes  not  named  in  the  deed  to  lead 
the  uses,  the  deed  containing  the  general  words, 
'*  or  elsewhere  in  the  county  of  S,"  snd  the  closes 
in  question  being  nomad  in  a  schedule  annexed. 
Anon.  8  Law  J.  C.P.  173. 

The  Conrt  ordered  the  indentures  of  a  fine  to  be 
made  to  correspond  with  the  concord,  by  tbe  in- 
sertion of  certain  limitstions  of  legal  estates,  which 
the  chirographer  had  omitted,  thinking  them  unne- 
cessary. Butt,  ploinliff;  Noel  and  w^e^ deforciants,  9 
Law  J.  C.P.  118,  s.c.7  Bing.  338,  s.c.  5  M.&P.  159. 


FISHERY. 


[1  Will.  4.  c.  54,  8  Law  J.  Stat.  114. 
[Amendment  of  acts  for  the  encoursgement  of  the 
Irish  fisheries,  10  Geo.  4.  c.  33,  7  Law  J.  Stat.  73.] 

The  defendant  engaged  the  plaintiff  as  second 
mate  of  a  vessel  in  the  Sooth  Sea  wbale  fishery; 
and  the  plaintiff  was  to  have,  a  forty-fifth  share  of 
the  net  produce.  On  tbe  return  of  tbe  ship,  the 
defendant  paid  the  plaintiff  a  sum  of  money,  which 
he  ststed  to  be  the  forty-fifth  share,  after  tbe  cus- 
tomary deductions.  No  acoounta  were  produced. 
Tbe  defendant  afterwards  discovered  that  several 
deductions  had  been  made  that  were  not  authorised 
by  the  custom  of  the  trsde.  Inquiries  directed, 
whether  the  deductions  made  were  authorised  by 
tbe  custom  of  the  trade  :— Held,  that  the  bill  having 
been  filed  by  the  plaintiff  on  behalf  of  himself  and 
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.,^,.>,  wv      iv-»**  '^•^•^^  miinht  ttna*  r«imtive  to 

.s^    ^  H,.*   V    ^  w-v*vv  v»m'>?*«?«  to  u  ftppMl  to 

.i^^    ^x^.A>»*,*^'  ♦;ia  I*  >*•*  prvTkWi  that  each 


tudtsd  to 


««il 


plriatiff  wat  My  appobtsd  to  te 

dimiMed  hia  aad  ippoM 

la  his  stead.     Ao  applicatioa  wm  ihm> 

to  two  magistratea,  who  neonanM 

Bseting  of  the  aodety  fhoold  be  eoi- 

At  tftas  moetiiig,  a  large  nijority  of  ili 

ferthaplahitiir.   In  aa  aeina  igoat 

of  tbo  soeiety,  to  reoorar  the  auait 

botMMio  receiTed  bj  then  fras  lb 

for  the   aerricea  of  the  doctor.  aA» 

dianisaal  of  the  plabtii^  tbe  jsrr 

that  ths  ooaamictee  had  not  acted  AmJ  jUi  a 

•C  hna : — Held,  that  the  plimtiff  vu  a- 

tlie  Terdiet,  the  natter  aoc  bmf  i 

r  diapoto  withio  the  joritdictMaoTib 

Gmner  ▼.  SheiU^,  7  Lair  J.  OP.  IH 

477.S.C.  SM.&P.  98. 

sf  the  Frietidly  Society  Aola  (SSGcftl 

k  t.)  pnmdrd  far  the  coB&miDg  of  tbtnds 

snoiooa.  and  the  fiBng  them  whea  m  e» 

:  aad  that  no  aocietj  ahoold  he  decaed  t^ 

that  aet  vntil  the  roles  were  lo  tuaAmA 

A  aobaeqaent  aeciioo  gare  a  power  tt 

!•  to  hear  tlie  csooiphiat  of  soj  member  d  t 

;  the  rules  of  whieh  were  e^mjimd  mkt 

mitting  the  wovda  *«  and  6l«d."  Upn 

againat  the  preaidMit  of  a  toatXjfK 

iDg  SB  order  of  Josticea  to  re-idnta 

tlM  words  shewing  the  aothoiity  of  Ai 

were  adopted  oonfbnnably  to  tbi  bw 

.  asd  did  not  sute  that  the  rules  were  "iU" 

fimed  I  and,  after  Tsrdicr,  brid  » kt 


^Ql:h  an  order  oMde  upon  the  preaideat  ef  ibe 
tj  ia  binding  hy  the  49  Geo.  &  c*  l<9'  i>^ 
idfc^tasding  any  arraogement  amoa;  tbe  nea* 
ef  the  aocietj,  by  whieh  the  power  to  le-edal 
n  meMhiff  is  eonfined  to  a  committee.   Ra  r.  Wt^ 
9  Law  J.  M.C.  US.  a.c  1  B.  &  Ad.  861. 


GAME. 

[laws  relative  to,  amended  by  1  kt  WilL4c.J^ 
9LawJ.Stat.5S.3 

The  naqoalified  senrant  of  a  qoalified  peii«  > 
net  jnadied  in  firing  off  a  gno  for  tbe  deetiacdoi 
ef  guae.  though  in  the  preaenoe  and  by  tbe  estbe- 
xitT  of  his  aaaster,  who  is  himaelf  not  miDg  t  f" 
M  the  time.  Act  r.  S^lvetttr,  7  Law  J.M.C.6% 
S.C.  9B.&C.61,s.c.4M.&R.5.  . 

A,  n  Jnstiee  of  Peace  for  the  eooaty,  »  «jg 
appoioted  neanJMlitt  a  oommisiioder  ef  ■"•'Jj 
taxes   fur   the  ooenty,   by  statute,  wfaerehf  the 
coaamiaaioners  therein  appointed  reepeedrelf >  ■* 
directed  to  alioC  themaelvva  to  distridi  fer^ 
coorenieooe  of  acting,  bat  ale  not  reotrtiaed  nea 
acting  thronghout  the  county.   JarisdicCioi  '^P^ 
to  two  coBUttissioBeiB,  or  to  one  Jaettee^  he^< 
alao  a  ctNMnissioner,  to  oonvict  of  odeacee  egw 
the  laws  of  asaBaspd  taxea;  and  a  ioiaawrf  w* 
of  conviction  is  piescribed,  which  leaves  an  ^ 
blank  for  the  ofience,  insloding  die  /enu  ^f^^ 
waa  committed,  but  speciiies,  in  tbe  deagn^Bf  ^ 
the  convicting  magistrate,  the  diatiiet  for  w^  "* 
acts  as  a  commissioner  of  taxes.  On  the  1 1  tb  vlVJi 
B  waa  convicted  before  A,  in  5iL,  oa  tbe  itifl^" 
5  Anne,  for  naiftg  a  gno  to  kill  gan**  i^  ^'"^ 
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;  aod  alto  wts  eoovicted  in  10/.,  <m  tb« 
d  Tax  Act,  for  so  using  a  gun,  not  hiving  a 
tificaie.  A  issued  warrapts  of  distress,  which 
re  returned  nulla  bona;  and  he  tiiereupon  com- 
:ted  B  for  three  months  on  the  bl,  conTiction. 
the  Itih  of  Septemher,  he  committed  B  again 
tliree  months,  on  the  101.  cooriction,  without 
(▼ioiiely  taking  any  other  step  to  leTjthe  penalty. 
An  action  was  brought  by  B  against  A,  for  the 
ber  imprisonment. 

riie  coDviciion  stated  the  offence  to  hsTO  been 
omitted  in  the  parish  of  S  ;  but  did  not  state  that 
lean  in  the  district  of  P,  for  which  A  was  therein 
ted  to  act  as  commissioner. 
t.  Quare — Whether  the  statute,  in  so  giving  the 
na.  restricted  the  jurisdiction  of  the  commisHioner, 
the  cognizance  of  offences,  to  those  committed 
thin  the  district  for  which  he  acted,  and  which 
B  denoted  in  the  form  of  conviction. 
I.  Q^uwrg — Whether  the  conviction  was  bad  for 
t  shewing  that  the  loeui  i»  quo  the  offence  was 
nnaitted,  was  within  sncb  district. 

5.  Smmble — That  it  was  quasbabte,  unless  the  con- 
nitan  ( public  knowledge  of  A's  appointment  nomi- 
tim  for  the  whole  county  by  statute,  could  be  im- 
rted  Into- the  conviction. 

4.  Smmbl* — That,  if  such  knowledge  could  be  so 
|»orC»d,  still,  if  the  convicting  jurisdiction  of  the 
oaniiasioiier  wss  limited,  as  mentioned  in  the  first 
erjr,  the  conviction  was  quaahable,  for  not  stating 
at  the  loeui  in  quo  was  within  that  limit ;  unle»a 
at  fact  was  necessarily  implied  in  the  words  '*  duly 
nvicted  ** — which,  quare. 

5b  Quwre — Whether,  until  quashed  upon  appeal, 
stood  valid  for  the  magistrate's  justification  in  hia 
ifenoe  to  the  action. 

6.  Quan — Whether,  for  the  purpose  of  such  de- 
uce, the  objection  waa  cured  by  evidence,  that  the 
ncf  in  quo  stated  in  the  conviction  was,  in  fact, 
ithis  the  limited  district  therein  stated. 

7.  Quote — Whether,  in  such  a  case,  supposing 
le  conviction  to  be  quaahable  upon  appeal,  the 
aintiff  ought  to  be  nonsuited,  or  to  have  a  verdict 
r  two-pence  damages. 

8.  QHtfrs— Whether  the  worda  "duly  convicted," 
I  the  enacted  form;  cemprehended  the  preliminary 
spa  to  the  conviction,  viz.  the  information,  the 
immotts,  and  the  appearance,  ao  aa  to  preclude  tbe 
pcasaity  of  the  magistrate  adducing  evidence  of 
koae  facta  in  hia  defence. 

9.  Qaiare— Whether,  after  the  interval  between 
le  oonTictioD  and  tbe  aecond  commitment,  on  the 
tih  of  September,  the  magiairate,  not  having  ad' 
idicated  that  imprisonment  immediately  on  the 
ktum  of  nulla  bona  in  May,  could  isaue  such  war* 
mt  of  commitment  without  fresh  evidence  of  nulla 
9ua  at  the  time  of  and  aa  a  apecific  ground  for  auch 
Bcond  commitment. 

10.  Qumre — Whether  that  objection  waa  answered 
y  evidence  at  the  trial,  that  there  were,  in  fact,  no 
fleets  in  September.  Dingigale  v.  Clarkt,  Esq,  6 
<aw  J.  M.C.  137. 

On  an  indictment  under  the  staL  7  &  8  Geo.  4. 
.  S9.  a.  t6,  for  killing  a  deer  after  a  previoua  aum- 
aary  conviction,  a  conviction  by  two  Justices,  of 
be  previous  offence,  waa  put  in: — Held,  that  auch 
.  conviction  was  good.  This  conviction,  in  stating 
he  offenoe,  did  not  atata  the  place  at  which  it  waa 


oomautted ;  but  the  Juatioes,  in  awarding  the  die-' 
tributioB  of  the  penalty,  awarded  it  to  the  overaeera 
of  D  in  the  said  county,  **  where  the  aaid  offence 
waa  committed"  :~Held  sufficient.  Rex  v.  Weale, 
6  C.  &  P.  135  [Park] 

The  buying  of  pheassnts  is,  in  all  caaes,  prohi- 
bite<l  by  the  atatute  68  Geo.  3.  c.  75  ;  and  oonae- 
quently  a  contract  for  the  sale  of  lire  pheasanta, 
though  for  the  purpose  of  breeding,  ia  void.  Htlpg 
V.  Glenister,  7  Law  J.  K.B.  117,  s.  c.  8  B.  &  C. 
553,  s.  c.  3  M.  &  R.  12. 

In  an  indictment  under  the  9th  Geo.  4.  c.  69.  a.  9. 
it  was  charged,  that  the  defendants  did,  by  night, 
unlawfully  enter  divers  closes  snd  inclosed  lands, 
in  the  parish  of  W,  in  the  occupation  of  £  C  ;  and, 
upon  objection,  that  the  deacription  was  not  auffi* 
ciently  certain,  by  reaaon  that  the  names  of  the 
closea  were  not  given,  and  that  the  indictment  waa 
accumulative,  inasmuch  aa  the  being  in  either  close 
was  an  offence :— Held,  that  the  indictment,  in  thia 
reapect,  was  sufficient. 

SembUt  that,  in  such  an  indictment,  the  ezpreasion, 
'*  by  night,"  ia  sufficient ;  snd  that  the  matter  in 
aection  IS,  which  giTes  the  definition  of  right,  ia 
matter  of  evidence,  and  not  of  statement. 

But  where  the  indictment  charged  that  the  defen- 
dants, "  on  the  17  th  dsy  of  December,  &c.,  at  &c., 
together  did,  by  night ,  unlawfully  enter,  &c.,  and 
were  then  and  there  in  the  aaid  cloMa  and  lands, 
armed"  &c.: — Held,  that  the  indictment  waa  de- 
fective ;  inaamuch  as  the  first  member  of  the  sen- 
tence did  not  describe  the  defendants  to  be  armed  ; 
and  that  the  aecond  member  did  not  atate  that  the 
defendants  were  armed  by  night ;  both  facta  being 
neceasary ;  and  the  ezpre^ion  *'  then  and  there*' 
being  conaidered  as  insufficient  to  connect  the  two 
members,  so  as  necessarily  to  include  the  night,  aa 
the  ezpression,  in  its  ordinary  reference,  would 
point  merely  to  the  day  and  tbe  place.  Daviet  v. 
The  King,  8  Law  J.  M.C.  49,  a.  c.  10  B.  &  C.  89, 
a.c  5M.&R.78. 


GAMING. 


ITaylor  v.  Willane,  1  D.  &  C.  A.C.  19,  Dig.  Law 

J.  «5«.] 

The  aut.  9  Anne,  c.  14.  makea  void  the  secnri- 
tiea  given  for  money  lent  at  the  time  of  play ;  but 
the  money  may  aevenheless  be  recovered,  ia  sn  ac- 
tion of  assumpait  for  money  lent.  Leapridge  r. 
Kine,  Pea.  A.C.  32.  [Kenyon] 

If  a  juiy  be  aatisfied,  upon  all  the  facts,  that 
several  peraona  have  been  engaged  in  foul  play,  and 
have  ahared  in  the  fruits  of  it,  they  sre  all  liable  to 
an  action  for  money  had  and  received,  at  the  suit 
of  the  loser,  although  acme  of  them  may  not  have 
been  actually  preeent  at  the  lime  of  the  play  going 
on,  by  which  the  money  waa  won.  Dufour  ▼.  Aok* 
land,  9  Law  J.  K.B.  & 

A  gambling  debt  aecured  by  warrant  of  attorney, 
upon  which  judgment  waa  entered  up.  The  plain* 
tiff  fold  the  debt  to  a  third  person,  to  whom  the  de- 
fendant, in  answer  to  an  inquiry  by  the  buyer,  said 
that  he  owed  the  money,  and  the  debt  would  be 
paid ;  upon  tbe  faith  of  this,  the  buyer  completed 
hia  purcbaae.  Under  theae  circumatancea.  the  Court 
refuaed  to  aet  aside  the  judgment,  eioept  upon 


m 


GAOLS-^UARAKTIE. 


ai  tW  bvjer.    Dmviam  v.      ferred  from  tha  Tratsanr  of  tbe  Navy,  10 
376,  s.e.  1  B.  &  Ad.  142.      1. 16,  7  Law  J.  StaU  57.] 


%r  W 


GAOL& 

Gaola  in  Scotlaitd,  direetad 
4.  «.4ib  7  Lav  J.SlaL  lf3.] 


GRANTS. 


[Sm  Piss.] 

If  th*  Kiaf  aakaa  a  fraat  vhieb  canoot  take 
tcordiaie  la  ito  tataa,  it  Boat  ba  tak«B  that 
W»  m  dactwi  m  kia  grant,  and  ooiiaeqaeDtlv',  the 
fiaat  ia  «aa^  Wk<>tv»  tkwwibfa.  aa  palate  has  been 
pfwvKMalr  caaiejiad  k^r  k-aae.  if  tke  leaea  be  not 
••i:iliKt  ua  tk«  (raiit»  tkr  Kiag  kaa  graatad  that  which 
ka  naaaac  nam  imm  aiiwC  Aleack  r.  Caoiw,  7  Law 
^.  C J^.  tt««  Ik  c.  5  Hia«[.  540.  a.  c.  f  M.  &  P.  6«5. 

la  ga^iwj,  a  griii  wkkk  eaAtiist  aa  eicapiton, 
Miv  W  aeaatmiid  aa  Katoad«d  to  paat  all  which  is 
«iM  wtdkia  th«  eacapoo^  Bat  aa  esoaption  cannot 
W  9o  «ua»tni«^»  aa  la  aalargr  ike  terms  of  ike  gnat 
ila»Ul  Avx^N^ia^lr.  tka  Crown,  not  being  in  gene- 
i«i  biMS^  ti>  par  loll  or  ligktkoasa  dnee,  granted 
l«aOi«t  ibr  aiavtiag  aad  Maiataiaiog  a  Itght- 
a<»d  lor  gaatiag  cettaia  ligkihouse  dues 
(Nivakia  iTiMa  all  abtpa  wkiek  paaaad,  *'  except  abipa 
ot'  war  WIvsictitg  lo  ika  Crown**: — Held,  that  aa 
tka  ^rMtt  4kMie»  w»tko«l  tke  exceptioa,  wooM  not 
k«v«r  ea:i(Wd  (ka  aa^iact  to  drBMad  the  dues  in 
laapect  at'  aajr  skip  of  (ka  Crowa,  tbe  exception « 
w^4«k  appoacvd  to  appljr  oaljr  to  shipa  of  war.  could 
104  m*  aitUr^  tke  tarms  of  tke  grsat  itself  as  to 
waJnr  Im^  a  skip  kel>a|rtBg  to  the  Crown,  though 
•0^  %  skip  of  arar«  Smitk4*t  T.  fiijriAe,  9  Law  J. 
K.II.  s"^.  s.  a.  t  B.  &  Ad.  b09. 

^  B  about  fit^Y  Y^'Ofa  ago  weiit«oo  the  invitation 
of  >M  P.  wboa»  daughter  ka  kad  married,  to  live  in 
tk«  kouaa  01  W  P.  Ike  kousa  waa  held  b y  W  P 
for  a  term  dataragiiaabla  a|>OB  Hvas.  W  P  died 
tkiitv^t^hi  Yv'ar  ago  mtaatsie,  leaving  a  widow, 
aav^al  $«»*•«  and  a  daughter,  the  wife  of  W  B.  No 
k>ttata  ^  admiai>tratioa  lo  W  P  were  ever  taken 
out ;  but  W  B  continued  in  poaspamon  of  i  part  of 
Ika  prrttfekeaa  wkirh  ka  had  in  the  lifetime  of  W  P 
parted  iUl\  tke  eons  taking  poasession  of  the  other 
Mite  i  aad  ba  and  the  sons  paid  the  rent  in  sliares ; 
kul  (ba  abaias  not  bearing  the  same  proportion  to 
Ikat  \\(  (heu  aktrea  of  the  father's  property,  in  case 
tbi'tra  bad  l»at-a  a  legal  distribution.  One  of  the 
Sk^aa  al\arward8  a*ant  awavt  and  W  P  took  poa* 
pHi«i^«u  (if  b»a  portion*  an^  paid  bis  share  of  the 
ivai  •*  llfUl,  first*  that  ihia  possession  was  not  ad- 
vt^i«ei  eeeoudly.  that  no  grant  to  W  B  could  be 
^vaaaia«l,  aa  there  had  been  no  letters  of  adminis- 
HaM^'U^  *ud  I  bare  was  no  peraon  who  could  legally 
U^4le  a  utaul.  Hfx  w,  ihg  luhabitantt  rf  Okefttrd 
f  ,M»MV«K,  ^  Uw  J.  K.B.  3«,  M.C.  It,  s.  c  1  B.  & 
Ad  t»>4» 


UREENWICH  HOSPITAL. 

INf  «n»gamant  of,  1 0  Geo.  4.  e.25, 7  Law  J.  Stat.  49. 
M»iiag<'in«nt  of  Greenwich  out-pensions  trtos- 
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(A)  CONftTBDCTION. 

(B)  NoTB  OB    Mbmobanduh   «R»I 

Statctb  of  Fbauos. 

(C)  Rights  and  Liabilitibb. 

(D>  P1.EABIN68  AND  EVIOBNCE. 
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(A)  CONSTBUCnOlt. 

[PeiR6«rtm  t.  Oakn,  4  Runs.  154,  Dig.  Lav  J.  231] 

The  defendant  gave  the  plaintiff  a  gnaraslie  k 
five  sacks  of  flour,  to  be  delivered  to  a  third  per- 
son. This  person  complaining  of  the  (pwlityaf 
the  flour,  a  second  parcel  of  five  sacks  waa  asaiii 
him  by  the  plaintiff;  and,  ihne  4a.f%  ^lercsiA, 
three  sacks  and  a  half,  the  uncoasuanvd  portisa  if 
the/rsf  Ji»€^  were  relumed  to  tke  plaintiff:— ilsU, 
that  the  second  delivery  was  not  a  delivery  eaier 
the  guarantie.  Kay  t.  Grova,  7  Law  J.  CP.  9. 
s.  c.  4  C.  &  P.  72,  s.  c.  6  Bing.<76,  S.C5IL4P. 
634. 

The  defendant  agreed  to  be  anaweraUe  10  tke 
laintiff,  in  a  certain  amount,  for  gold  suppKsd  la 

S  for  the  purposes  of  his  trade.  In  the  ooansdf 
their  dealings  tbe  plaintiff  diacounted  bdlsfiwlS, 
giving  him  the  amount  partly  in  caah  and  pardj  ia 
gold  :— Held,  that  this  was  not  a  dealing  wiihi&  da 
meaning  of  the  guarantio.  £oa«s  r.  Wktrk,  7  Lav 
J.  CP.  t05,  s.  o.  5  Bing.  486,  a.  c  3  M.&  P.  UD, 
s.  c.  1  M.  &  M.  468. 

"  I  do  hereby  agree  to  guaraoteo  the  paynwatsf 

rods  to  ba  deli  vend  in  umbrellaa  and  paratok  is 
and  E  A  S,  according  to  the  custcaa  of  ikdr 
trading  with  you,  in  the  sum  of  tOOi. ":— HeM,  a 
continuing  guarsutie.  Hwrgremm  v.  Sawt.  8  Uw  J. 
CP.  46,  8.C.  6  Bing.  244.  a.  c  3  M.  &  P.  573. 

The  plaintiff  gave  the  defendant  pramiasoryaalrB, 
and  his  cognovit  for  bOOL  in  fuH  for  all  damn  wkick 
the  defendant  as  aasignea  of  J  I  had  against  Un. 
The  defendant  gave  Jto  the  plaintiff  a  gttarsntie,bf 
which,  in  consideration  of  the  money  so  ttntni 
to  be  paid  as  aforesaid,  he  indemnified  the  ptaiatif 
against  all  liabilities  which  he  waa  nndar  oa  aooosBl 
of  J  I : — Held,  that  the  consideratioa  fw  tkia  gaa- 
rantie  was  the  scenriiy,  and  not  the  payacac  of  ikt 
money  eapressed  in  tbe  notes  and  the  cogoorit ;  aad 
that,  in  an  action  on  the  gnaraatia,  it  was  act  ases^ 
sary  to  aver  that  the  money  had  been  actually  paid. 
Jkin  V.  Brook,  8  Law  J.  K.B.  579,  a.  c  1  B.  ft  id. 
124. 

(B)  Note  ob  Memobanduw  witbin  rnt  Sta- 
tute OP  Fbaitos. 

The  plaintiff  being  abont  to  take  one  J  C  ialo  kit 
service,  the  defendant  gave  him  the  fbltoviog  gat- 
rantie,  via. — "I  do  hereby  agree  to  bind  mjwA  ts 
be  aecurity  to  you  for  Mr.  J  C,  late  ia  lbs  capkiy 
of  Mr.  P,  for  whatever  (v^hile  in  yonr  enplov)  yo« 
may  intrust  him  with,  to  the  amount  of  MM.;  is 
case  of  any  default,  to  make  the  same  good  :**<^H«ld, 
that,  by  fair  implication,  thia  agreement  disdoasd  1 
suflicient  consideration  for  the  defnidtnt's 
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fewberry  ▼.  Armttreng,  8  Law  J.  C.P.  4,  t.  c.  6  Biog. 
01,  •.€.  3  M.  &  P.  509,  s,  c.  4  C.  &  P.  59. 
Undertaking  in  these  words  —  "  R  v.  A  —  Wo 
nntly  and  seTerally  submit,  undertake  and  agree 
>  pay  to  C  the  debt  and  fall  coats  in  this  action, 
rovided,  on  or  before  the  lat  of  January  next,  19/. 
B  not  paid  to  the  said  C  as  the  attorney  for  the 
laintiif,"  (signed  bj  defendant  and  surety):  — 
[eld,  that  no  consideration  appeared,  so  as  make  it 
soiSeient  agreement  to  pav  the  debt  of  another,  to 
itisfy  the  Statute  of  Fraudd.  Ct^U  v.  D^fr,  9  Law 
.  £zch.  109,  a.  c.  1  C.  &  J.  161,  a.  c.  1  Tyrw.  304. 

(C)  Rights  and  Liabilities. 

Where  a  guarantie  was  for  "  the  payment  of  any 
H>t  which  A  may  contract  to  any  amount  not  ex* 
Mding  400/." — and  A  failed,  being  indebted  6f  5/. 
I  raspect  of  which  the  creditor  received  8t.  7d.  in 
le  pound  from  his  estate: — Held,  that  the  surety 
as  only  liable  for  the  remaining  11i«  5^.  in  the 
Had  on  the  400(.  Bardwetl  ▼.  LydaU»  9  Law  J. 
LP.  148,  0.0.  7  Bing.  489,  s.  c.  d  M.  &  P.  Sf7. 

A  person  indemnified  cannot  charge  the  person 
idemnifying  with  the  costs  of  defending  an  action 
ff  a  debt  clearly  due,  onleas  authorised  by  him  to 
Bfend.  GiileU  ▼.  f?tppmi,l  M.&  M.406.  [Tenterden] 

A  promise  made  by  one  co-surety  to  another,  to 
idemnify  him  in  consideration  of  his  joining  him 
I  a  fiaretr,  is  not  a  promise  within  the  Statute  of 
raads,  sa  as  to  require  a  written  undertaking. 

Hot,  $embU,  is  any  promise  to  indemnify  a  person 
I  couaideration  of  his  becoming  surety,  a  promise 
ithin  the  statute.  Thoma$  ▼.  Cooks,  7  Law  J.  K.B. 
9,  S.C.8  B.&C.  728. 

The  plaintiff  being  sued  by  his  vicar  for  tithee, 
sd  having  defended  the  autt  for  aome  time  at  the 
istance  of  the  other  occupiers  of  land  in  the  parish, 
pas  about  to  relinquish  the  defence,  when  the  defen- 
ant  promised  to  indemnify  him  from  the  coats  in- 
arred  and  to  be  incurred,  if  he  would  allow  the 
lUM  toprooeed : — Held,  that  this  was  not  an  agree- 
lent  for  the  debt,  default,  &c.  of  another,  within 
be  Statute  of  Frauds.  Adams  r.  Danssv,  8  Law  J. 
LP.  165,  8.  c.  6  Bing.  506,  s.  c.  4  M.  &  P.  945. 

(D)  Pleadings  and  Evidence. 

The  plaintiff  declared,  that,  in  consideration  that 
e  would  defend  any  action  that  might  be  brought 
gpiinst  him,  on  account  of  certain  money  which  be 
ad  delivered  to  the  defendant,  the  latter  promised 
)  indemnify  the  plaintiff  from  the  consequences  of 
Reaction;  that  an  action  was  brought,  and,  that 
iidgment  was  recovered  therein  againat  the  plaintiff 
)r  491,  ids,,  and  a  ca.  sa,  issued,  under  which  the 
lainiiff  waa  taken  into  custody,  and  paid  that  sum 
a  order  to  procure  bis  diaebarge.  The  defendant 
Dok  oat  a  summons  to  atsy  prooeediogs  upon  pay- 
lent  of  4t/.  15f.  and  costs.  At  the  trial,  the  ca,  sa, 
ras  not  produced,  but  evidence  was  given  of  the 
rrest  and  discharge  of  the  defendant.  The  jury 
ave  a  verdict  for  the  plaintiff  for  4tL  15s.,  and  also 

further  sum  of  95L  15<.  by  way  of  damagea  for 
be  imprisonment — The  Court  ordered  the  verdict 
0  be  reduced  by  the  latter  aum,  and  held,  that  the 
laintiff  was  entitled  (o  recover  the  former,  either 
Oder  the  special  count,  or  under  the  count  for 
loney  paid.  Willismson  v.  Hsit/sv,  8  Law  J.  C.P. 
If »  a.  c.  6  Bing.  999,         3  M.  &  P.  731. 


Letter  of  guarantie  to  plaintiff,  by  defendant,  that 
P  C  shall  *'  faithfully  and  honestly  discharge  any 
duty  assigned  to  or  trust  reposed  in  him."  Plain- 
tiff, upon  receiving  this,  employs  P  C  as  his  agent. 
Sufficient  consideration  appears  on  the  fuce  of  the 
guarantie  to  bind  the  defendant  Plaintiff,  in  an 
action  againat  the  aorety,  ahews  that  he  employed 
the  agent  firnt  at  B,  and  afterwards  at  L ;  and  that 
the  agent,  when  removed  to  L,  was  indebted  to 
him  in  a  considerable  balance ;  and  produces  ac- 
counts which  bear  on  the  face  of  them,  that  various 
sums  remitted  by  the  agent  from  L,  were  so  re- 
mitted as  the  proceeds  of  sale  made  at  L :-— Held, 
that  the  Judge  waa  not  bound  to  direct  the  jury,  as 
matter  of  law,  that  they  must  consider  the  remittances 
from  L  to  be  made  in  discharge  of  the  bslance  due 
at  B,  so  as  to  relieve  the  surety  from  his  liability; 
bat  that  he  was  right  in  leaving  the  question  to  the 
jury  on  the  whole  matter  in  evidence.  Lytagkt  r. 
Walker,  t  Dow.  &  C.  A.C.  211. 


GUARDIAN  AND  WARD. 

A  gift  by  a  ward  to  her  guardian,  shortly  after 
her  sttatning  bar  majority,  will  be  set  sside  by  a 
court  of  equity.  Faulkngr  v.  Salmon,  9  Law  J. 
Chanc.  155. 

The  Court  will  make  an  order  for  appointing  a 
guardian  and  allowing  maintenance,  upon  petition, 
without  bill,  where  the  infant*a  income  does  not 
exceed  300^  a  year.  Ex  parte  Lakiu,  ta  re  LaJdn, 
4  Russ.  307. 

Semhle^lhtit  the  guardian  of  a  minor  instituting 
a  suit  cannot  be  condemned  in  the  costs  incurred, 
after  a  proxy  baa  been  exhibited,  for  the  party  then 
become  of  ^ull  age.  Green  r,  Procter  and  Newry, 
1  Hag.  Ec.  337. 


HABEAS  CORPUS. 

A  prisoner  in  custody  for  high  treason  cannot  be 
brought  into  court  by  hah,  eorp,  ad  test.  Langtitou  r. 
CoWtn»  Pea.  A.C.  tl.  [Ken yon] 

If,  upon  a  return  to  a  hafteas  ettrpus  cum  eausd,  the 
proceedings  in  the  inferior  court  shew  matter  against 
the  defendant,  part  of  which  ia  within,  and  part 
not  within  its  juriadiction,  the  Court  above  will  not, 
on  that  account  alone,  refuse  a  procedendo ;  but  will 
leave  the  defendant  to  his  remedy,  by  writ  of  error, 
in  caae  the  inferior  court  should  proceed  to  judg- 
ment upon  the  matter  which  ia  not  within  their 
jurisdiction.  Clarke  v.  Denton,  8  Law  J.  K.B.  333, 
a.  c.  1  B.  &  Ad.  9t. 


HACKNEY  CARRIAGES. 

iLaws  relsting  to,  amended  by  1  &  2  Will.  4.  c.  ft, 
aw  J.  SUt  26.] 
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[CoUeclion  of  Duties  on,  placed  under  the  Com- 
Jssioners  of  Stamps,  1  &  t  Will.  4.  c.  St,  9  Law  J. 
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HIGHWAY. 

^  A>  CoBBTfTVTIOB  MMM  DiMCinOV. 
(B>  SOKTKTOBS. 

<  C)  ro«ai5sio!CEBi  MMm  TtosTRk 

(D)    RtPABATIOn. 

( E>  Stopfisw,  gbamibb.  aud  DITIffW* 
[Saa  al^  Dkithio,  Tolis,  sad  WaT;  wdSdt  1  >• 
Win.  4.  c.  43.  9  Law  J.  Siat  «1,  ^^H?' 
Laws  cooceraiaf  Tonpike  Roadt  in  Scotiaad.J 


(A)  Constitution  and  Dbdicatio*. 

Upon  the  trial  of  SB  ime  dtnetad  (V  iir*!f^: 
far  finrtr-six  years  prior  to  18tf ,  th«»«  ^maL. 
pobUc  foot  rowi  firoa  G  t<rC,  it  w«  P"*^  "^ 
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Mm  the  yHt  1755  to  1789,  tfae  rotd  WM  UMd  br 
be  public  without  interiuplioa ;  and  thtt  stiles  had, 
0  1789,  been  pisosd  in  tfae  fenocM,  by  the  owDera 
tf  the  land  orer  whioh  the  road  passed.  From  the 
rear  1797  there  were  frequent  intenaptions,  down 
o  the  dmte  of  the  trial  The  Jndge,  at  the  trial, 
liteoted  the  jory,  that  the  iotemiptiona  proved 
v«re  not  euffieient  to  defeat  the  lif^ht  in  the  pnblio 
o  the  footway  in  question ;  whieh  right  most,  in 
he  evidence,  be  presumed  to  have  been  established, 
ly  lisYiog  been  nsed  for  forty  yesrs  and  npwardi 
Mm  the  date  of  the  interruption,  as  stated  in  the 
Mue.  tJpon  a  bill  of  exceptions  to  this  direction,— 
leld,  that  on  proof  cf  thirty-four  years  onintemipt- 
id  eiercise  of  the  right,  it  was  competent  for  the 
ary  to  presume,  and  that  they  might  in  point  of 
aw  be  directed  to  presume,  an  enjoyment  corre- 
Ipooding  with  the  manner  in  which  the  road  had 
leen  enjoyed  during  the  thirty-four  years,  esta- 
>hshing,  adeording  to  the  law  of  ScoUiod,  s  pre* 
icriptive  right  of  way.  iforvw  v.  Rogers,  S  Bligh» 
M.440. 

(B)  Surveyors. 

Where  a  parish  consisted  of  two  townships,  for 
teh  of  which,  as  lou^  as  living  witnesses  could 
nore,  there  had  been  separate  snhreyors  of  high- 
ngrB,  leparate  ratea  for  the  iepsirs,  and  separate 
leeounts,  at  the  examinatioD  of  #hioh  both  sets 
rf"  the  inhabitaoto  attended ;  but  on  such  occasions 
hers  bad  been  an  appointment  of  two  surveyors  for 
he  parish  at  large,  in  order  to  save  expense:-^ 
Held,  that  this  was  ovidentoe  of  immemornl  exist* 
mce  of  separate  townships,  and  that  separate  sor« 
^eyors  should  be  appointed. 
^  StmbU — that  in  such  a  caae,  an  indictiAent  wbuld 
ie  against  either,  separately,  for  Aon-reuair  of  ite 
i»n  road.  lUs  r,  th$  InhabitnU  rf  KiHg\  Nhtton, 
»Law  J.  M.C.  54,  8.C.  1  B.&  Ad.  BtS. 

SmbU^Thki  a  surveyor  of  highways  caattot 
naintoia  an  action  against  the  Iste  surveyor  for  the 
Mlsaoe  remaining  in  his  hands ;  the  proper  renrady 
leing  by  jpioeeeding  for  the  penalty  under  15  Geo.  5. 
:.78.  S.48. 

Bot,  eren  if  such  an  action  is  at  all  matolaioable, 
it  cannot  be  brought  until  the  accounte  have  been 
lettled  and  allowed,  or  disallowed,  in  the  manner 
poivted  out  by  the  above  acL  Heudtbourck  v.  Lang- 
m,  8  Law  J.  M.C.  134,  s.  c.  10  B.  &  C.  54d. 
,  An  aetion  against  a  surveyor  of  the  highways  for 
^dening  the  road,  and  thereby  teking  away  a  part 
tf  the  land  of  the  person  whose  land  adjoined,  ouiit 
M  brought  within  three  months  from  the  time  of 
ihe  act  done,  according  to  the  15  Geo.  5.  c.  78.  s.  81 ; 
wd  the  BMre  ccntmuing  of  the  land  separated  from 
Jie  rest  of  the  owner's  land,  is  not  an  ost  for  which 
^  can  maintain  an  action  against  the  surveyor, 
ifter  the  expiration  of  three  months  from  the  ori- 
rinal  separation.  Wordsworth  ▼•  HorUy,  9  I^aw  J. 
tt.C.  50,  S.C.  1  B.  fie  Ad.  591. 

(C)  Commissioners  and  Trustees. 

[Res  V.  Rogers,  2  M.  &  R.  289,  Dig.  Law  J.  t60.] 

Where,  upon  the  diversion  of  a  tum{iika  rdad, 
liter  the  new  road  had  been  completed,  but  before 
he  old  road  was  stopped  j^p,  the  trustees,  by  the 
wrmisaioo  of  B,  broke  down  his  fence  to  mske  a 
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pasisge  fromf  the  new  road  to  the  elosi»  of  A,  but 
did  not  put  up  a  gate  or  fence  to  protect  the  lattto 
dose:— Held,  diat  die  trustees  weve  wrong-doers, 
sind  that  B  was  responsible  for  tbeir  acto.  IVinterv, 
CAarfsr,  5Y.&J.308. 

By  the  general  Turnpike  Act,  3  Geo.  4w<c.  126. 
s.  65,  it  is  provided,  that  no  trustee  of  any  turnpike 
road  shall  enjoy  any  office  or  place  of  profit  under 
any  act  in  executicn  of  which  hh  shall  hare  been 
ap^inted ;  and  that,  if  any  sodi  trustee  shall  hold 
any  *uch  office,  without  liaving  lint  resigned  his 
•ffioe  of  trustee,  he  ahall  forfeit  100/.,  and  shall  bo 
incapable  of  acting  as  a  trustee  of  any  tnmpike  rosd. 

A  trustee  undte  a  local  act  was  appointed  trea- 
surer, and  continued  to  hold  both  offices.  Iliere  was 
no  salary  attached  to  the  latter.  The  tmstee  exe- 
ectpd  the  office  by  deputy ;  the  deputy  being  an 
attorney^  who  received  and  paid  all  tne  money,  and 
who  mixed  the  money  and  used  it  in  common  witb 
his  own.  He  occasionally  assisted  his  clienU  with 
loans  of  mon^.  There  wae  always  a  balance  in 
the  hands  of  the  deputy  in  favour  of  the  trust ;  but 
the  trustee  hbnself  did  not  derive  any  benefit  from 
the  office. 

In  an  notion  against  the  trustee,  under  the  abore 
stetote,  the  Court  were  of  opinion,  that  if  tho  offico 
in  question  were  an  office  of  profit,  it  was  immats- 
rikl  whether  the  thistne  himself  derived  the  profit 
or  not ;  and  that  the  question,  whether  the  office 
was  an  office  of  profit,  was  a  question  for  a  jury. 
The  jury  having  found  that  die  office  was  an  office 
of  profit,  and  that  profit  was  mads  of  it,  the  defen- 
dant was  held  Ittble.  Detane  r.  UUleoatt  8  Law  J« 
K.B.  4,  t6.  M.C.  41,  s.  0.  9  B.  fie  C.  310,  s.  t.  4 
M.  fii  R.  175. 

(D)  Reparation. 

The  inhabitante  of  a  pariah  are  not  bound  to  th^ 
repair  of  a  way  used  by  the  public  and  repaired  by 
the  pariah  for  more  than  twenty  yean,  if  there  be 
no  owner  who  could  dedicate  the  way  te  the  public, 
and  the  repain  by  the  parish  be  shewn  to  have  been 
begun  and  continued  under  a  mistaken  notion  of 
the  liability  of  the  inhabitante  to  repair.  The  in- 
habitante an  bound  by  sueh  npain,  if  lAade  with 
lull  knowledge  of  the  note,  and  with  the  intention 
of  taking  upon  themselves  the  public  duty« 

Semble — that  roads  set  out  under  an  inclosun  net 
do  not,  by  pnsumptbn  of  Taw,  belong  to  the  ad- 
joining owners.  Bex  v«  the  Inkitbitants  of  Edmontoii, 
2  M.  &  M.  24.  [Tenterden] 

Whether  a  .parish  is  liable  to  repair  a  road  which 
has  been  dedicated  by  the  owner  of  the  soil  to  the 
public,  snd  has  been  used  by  the  public  generafly, 
except  by  the  inhabitante  of  the  parish  -in  whioh  it 
is  situated,  and  who  have  not  adopted  it— fiicn. 

Where  a  local  act  provided  that  the  psrisb  should 
not  be  liable  to  the  rapair  of  any  highway  not  re- 
paired by  the  parish  before  the  passing  of  diat  act, 
until  it  had  been  first  surveyed  by  two  surveyors^ 
one  to  be  choeen  by  the  psriah  vestry, — and  it  ap- 
peared that  a  road  had  been  aet  out  by  certain  in- 
diyidui^la  for  the  purpose  of  forming  a  street,  bot 
the  street  had  been  but  partially  formed,  and  th« 
chief  part  of  the  buildings  was  only  in  pregr^ss,^-^ 
the  Court,  in  the  exerciee  of  its  diiicn*tin%  refvlttfi 
to  grent  a  ihandamus  to  the  veJttry,  commynding 
them  to  appoiht  a  ailrvoyor  aa  ^knt  \miii  to  survey^ 
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the  roftd.    Rcr  v.  f U  r«ilry  ef  tft«  PmrUh  of  Prndding* 
ton,  8  Law  J.  M.C.  4,  t.  e.  9  B.  &  C.  466. 

Where  e  roed  has  been  made  under  a  turnpike 
act,  wbiefa  act  ia  aflerwarda  repealed,  the  road 
ceaaee  to  be  a  public  highway  ;  and  the  public  are 
apt  bound  to  repair  it.  Rex  v.  MMUn',  8  Law  J. 
M.C.  109,  •.€.  1  B.&  Ad.  St. 

An  indictment  for  non-repair  of  a  road  or  bridge 
on  a  liability  ratione  tcititrc,  cannot  be  aoataioed 
where  it  appears  that  the  tenement  on  which  the 
liability  is  charged  originated  within  time  of  legal 
memorr.  On  aoch  an  indictment,  pariahioners  are 
admiaaible  witaeaaes  for  the  proaecotion.  R«jc  r. 
He^MM,  1  M.  &  M.  40L  [Tindal] 

I'he  leasee  for  yean,  or  other  peraon  receiving 
the  benefit  of  tithes,  ia  liable,  in  respect  of  them,  to 
the  highway  ratea,  although  he  compound  with  the 
tithe- pay  era  for  the  amount,  and  the  titbe  is  not,  in 
lact,  aerered.  ChuuUr  t.  GUbb,  9  B.  &  C.  479,  s.  c. 
4M.&R.SSIW 

Whether  a  public  carriage  highway  can  be  only 
partially  diverted,  leaving  it  still  open  to  the  public 
as  a  fpotway— aifcrs. 

The  order  of  Justices,  diverting  a  public  high- 
way,  must  shew,  on  the  face  of  it,  not  oolv  ibat  the 
proposed  aubatitiited  highway  is  commodioua,  but 
also  that  the  public  right  of  passage  over  it  will  be 
as  permanent  as  that  which  they  have  over  the  old 
highway. 

Accordingly,  where  auob  a  substituted  highway 
was,  in  pan,  over  a  tnnipike  road,  made  under  a 
local  act,  the  provisiona  of  which  did  not  distinctly 
appear  to  be  permanent, — the  Court  held  the  order 
of  the  Justices  to  be  bad.  Rex  v.  9f  uiter,  7  Law  J. 
Jd.C.  15,  S.C.  8  B.&C.  785. 

Where  it  is  propoeed  to  divert  a  road,  and  the 
land  through  which  the  old  road  runs,  ss  well  as 
that  through  which  the  proposed  new  road  is  to  run, 
belongs  to  the  same  person,  whether  the  order  of 
the  Justices  under  the  IS  Geo.  3.  c.  78.  ss.  16,  17, 
snd  f  1,  and  55  Geo.  S.  c.  68,  may  direct  an  exchange 
of  the  old  for  the  new  road,  or  whether  it  must  di- 
rect a  sale  of  the  old  road— ^urre. 

Where  it  is  proposed  to  divert  a  road,  commu- 
nicating at  different  pointt  with  aeveral  other  roada 
— s«ai6^,  that  each  point  forma  a  road,  and  that 
there  should  be  separate  orders  for  each  point  of  the 
Mad. 

Where  an  order  for  diverting  a  road  directed  that 
it  ahould  be  stopped  up,  but  cud  not  shew  ou  the 
face  of  it,  that  the  propoeed  new  road  was  fit  for 
the  reception  of  travellers,  the  order  was  held  to  be 
bad. 

Where  such  an  order  did  not  state  that  the  Jus- 
tices had  viewed  the  course  of  the  proposed  new 
road,  the  order  was  held  to  be  bad.  Rex  v.  the 
Ju*tice$  of  Kent,  8  Law  J.  M.C.  73.  a.  c.  9  B.  6c  C. 
477. 

By  the  general  Highway  Act,  13  Geo.  3.  c.  78. 
a.  64,  the  Court  beforo  which  any  indictment  for 
non-repair  of  a  road  is  tried,  may  award  costs  to 
the  prosecutor  if  the  defence  appear  to  have  been 
frivolous,  or  to  the  defendant  if  it  appear  that  the 
proaecution  was  vexatious.  This  section  applies 
only  to  cases  tried  in  the  ordinary  course  ;  and 
where,  on  an  indictment  removed  by  the  defendant 
by  ctrUormri,  the  Court  above  had  ordered  a  new 
trial,  and  the  proaecutor's  costs  of  both  trials  to 


abide  the  eveof,  —  it  was  held,  that  llni  i^ 
rule  took  awav  the  authority  of  the  Jad^  to  ecit% 
in  favour  of  tiie  defendant.  Res  v.  tke  IfJMaM 
rfSalwiek,  t  B.&  Ad.  136. 

An  isaue  upon  an  alleged  costom  to  tab  lUvk 
from  the  aea  beach  to  amend  the  higfaviTs  of  Ai 
pariah,  is  not  such  a  matter  relating  to  tke  ma 
and  ceases  of  the  pariah,  within  the  meaottf  of  tfe 
54  Geo.  3.  c.  170.  a.  9,  as  to  reoder  uhtkitiittvb 
are  liable  to  the  highway  rate  oonpstest  viiiaM 
by  means  of  the  statute  in  favoor  of  the  dkfid 
custom.  OxendMn  v.  Palmer,  9  Law  J.  LE  SS, 
s.ctB.&  Ad.  236. 

(E)  Stopping  dp,  cranoiro,  and  DirEinK. 

[See  WiUcinean  v.  Bagehaw,  Pea.  A.C.1&1 

An  order  of  justices  for  diverting  a  higfcviy.ni 
stopping  up  a  part  of  it,  described  the  liighvirbf 
termtri t,  and  by  reference  to  a  plan.  Tho  poit  ts 
be  stopped  up  waa  deacribed  u  so  buoj  jvit  i 
the  said  highway,  lying  between  certaio  kttna 
the  plan,  and  coloured  blue.  Notice  was  pebM 
(puTBuant  to'  the  statute  55  Geo.  S.  c. 68.)  of  tb 
order  having  been  made,  but  the  notics  had  oo  ^ 
annexed,  and  merely  deacribed  the  road  bftennii 
and  the  part  to  be  atopped  ap  as  so  maay  jm^i  rf 
such  road  c-Held.CLitUedaleJ.daMtoatfJtblttki 

order  explained  by  a  plan  annexed,  was  good  ;ta 
{per  totam  Ciiria»r,>  that  the  notice  was  iaiefidcit' 
Rex  V.  Homer,  9  B.  &  Ad.  150. 

Where  an  order  ia  made  under  the  55  6«>  a 
c.  68.  8. 3,  not  for  diverting  or  tuniog,  bat  fbr  ii- 
tirely  atopping  up  a  footway,  as  oBUncsisiiy,--*^ 
not  requisite  to  direct  that  the  footway  so  m^ 
up  ehould  be  sold.  Rex  v.  Gbver,  9  Law  J.  B.C 
58.  s.  c.  1  B.  &  Ad.  48«. 

Where  it  is  proposed  to  stop  up  a  rosd  um*"* 
authority  of  the  general  Turnpike  Act,  ^^^ 
e.  126,  and  the  site  of  the  new  road  is  taksa  b/  m 
trusteea  in  exchange  for  that  of  the  old,  it  n  X 
necessary  that  there  should  be  any  formal  ooowT 
anoe  made  to  the  trustees  of  the  site  of  tu  m* 
road.  Poll  and  AUuutt  v.  Fott,  8  Law  J.  M.C.  13». 
s.c.  1B.&  Ad.302. 


HOBSE-RACE. 
The  clerk  of  the  course  at  a  race  cannot  fcjj 
aetions  for  unpaid  aukes.  Nor  can  he  set  o>  > 
claim  of  an  unpaid  stake,  due  from  the  f^^ 
one  race.  Hgainai  a  atake  of  another  race,  «onpf 
phiintiff 'a  horse.  CharltoH  r.HiU,bC&P' ^*'' 
[i'atteson] 


HUNDRED. 

Under  the  Black  Act,  9  Geo.  1.  c.  ^'^ 
bam  which  was  the  property  of  the  ^^^^'^'^ 
com  contained  therein  the  property  of  *** '"t*^ 
was  maliciously  set  fire  to  and  burati  t^J"**^ 
were  held  liable  to  the  extent  of  tOOL,  to  boih  P^ 
injured.  Notice  given  by  a  servant  of  the  ^*^* 
such  servant,  is  sufficient,  in  order  to  «W* .  / 
action  by  the  landlord  also.  AdderUy  r,  H*^^ 
of  Offloeo,  North,  Pea.  A.C.  «06.  ^ 

A  person  who  was  not  the  occupwf.  ^  ^"^ 
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tiiM  to  tk«  reveraioD,  of  premiiM  fehmiomity  wt 
CD  fire,  held  entitled  to  recoTerdtmagfes  against  the 
hnndnd  under  9  Geo.  1.  o.  2f,  And  tsmhUt  that 
the  occupier  might  alao  maintain  an  action ;  euch 
party  recoTering'  not  more  than  tOOL 

Where  the  fire  took  place  on  Saturday,  and  the 
notice  directed  by  the  above  act  was  given  on  Mon- 
day:— Held,  that  the  notice  waa  properly  given 
within  *'  two  dajra"  after  thedamage,  aa  required  by 
the  statQte. 

Where  the  peraon  entitled  to  the  reveraion  bad 
no  eenrant  in  the  care  of  the  premiseaon  hia  behalf: 
--'Held,  that  he  was  the  proper  person  to  give  in 
the  examination  required  by  the  above  act,  although 
he  was  not  on  the  spot  at  the  time  of  the  fire. 
^  Where  the  person  who  givea  in  such  an  examina- 
tion baa,  at  the  time,  a  suspicion  of  a  particultr  in- 
dividual, but  does  not  know  who  is  the  person  who 
oonmitted  the  offence,  it  is  not  neoeasary  for  him  to 
•tate  in  his  examination,  his  suspicion  of  that  indi- 
▼iduaL  PelUw  ▼.  Hundred  of  Wonford,  7  Law  J. 
K.B.  148,  tfr.  M.C.  84;  «.  c.  9  B.  &  C.  134;  a.  c. 
1 M.  &  R.  130. 

Where  the  owner  of  property  destroyed  by  mali- 
oioun  lire,  givea  in  his  examination  on  oath,  under 
statute  9  Geo.  1.  c.  22,  it  is  not  necessary,  in  order 
to  enable  the  owner  to  recover  against  the  hundred, 
that  any  other  person  should  do  so. 

The  provision,  that  the  servants  having  the  care 
of  the  premises  shall  do  so,  only  applies  to  cases 
where  the  owner  is  away,  and  has  no  personal  su- 
perintendence of  the  premises ;  not  in  eases  where 
he  merely  happens  to  be  absent  at  the  instant  the 
fire  happens.  Ro/f«  v.  the  InkaXntanU  of  EUhornt, 
%  M.  &  M.  185.  [Tenterden] 

It  is  not  a  "beginning  to  demolish"  a  houae, 
within  the  meaning  of  the  stat.  7  &  8  Geo.  4.  c.  30. 
s.  8,  nnleaa  the  jury  be  satisfied  that  the  ultimate 
object  of  the  rioters  was  to  demolish  the  house,  and 
that,  if  they  bad  carried  their  intention  into  full 
effect,  they  would,  in  point  of  fact,  have  demoliahed  it. 
Rex  V.  Matthew  71umat,  4  C.  &  P.  237.  [Littledale] 
The  perty  robbed,  a  competent  witness  in  an  ac- 
tion sgninst  the  hundred.  Porter  v.  tht  Hundred  of 
Regiand,  Pea.  A.C.203.  [Chsmbre] 


IDIOT. 
[See  Lunatic] 


INCEST. 

In  a  criminal  suit  for  incest,  instituted  under  cir- 
Bumstancea  indicstive  of  vindictive  feeling,  sleeping 
in  the  same  room  (conduct  which  the  partiea  pro- 
seeded  against  bad  been  allowed,  without  objection 
>r  complaint,  to  continue  for  thirteen  years,)  though 
ittended  by  other  facta,  inducing  a  strong  presomp- 
ioo  of  guilt,  is  not  sufficient  proof  of  the  offence ; 
ind  the  Court,  unless  most  stringent,  and  conclusive 
tvidence  be  produced,  will  dismiss  the  parties,  but 
^ire  no  costs.    Griffith  v.  Reed,  1  Hag.  £c.  195. 


INCLOSURE. 

A  person  bad  an  expectant  life-eatate  in  a  tene- 
nent  to  which  there  was  a  right  of  common.    An 


inelosore  act  passed,  giving  the  nsual  powers  to  the 
commiasioners  to  make  allotmenta;  declaring  that 
persons  should  claim  before  them  within  a  limited 
time;  and  that  their  award  should  be  final.  By 
one  of  the  claoaes,  it  was  provided,  that  the  allot- 
ments should  remain  to  the  same  uses  and  purpoaes 
as  the  tenementii.  The  person  having  the  expectant 
life-interest  made  claim  before  the  commissioners  in 
his  own  name,  and  thev  allotted  to  him,  in  respect 
of  the  tenement,  according  to  his  right  and  interest : 
— Held,  that  his  claim  must  be  taken  to  apply  only 
to  bis  interest ;  and  that  thoae  who  were  entitled  at 
his  death  to  the  tenement,  were  also  entitled  to  the 
allotment,  although  tbey  made  no  claim  before  the 
oommissionera ;  ihe  claim  being  considered  as  made 
on  behalf  of,  and  the  allotment  as  made  to.  all  per- 
sons interested,  sccording  to  their  several  interests* 
Doe  d.  Suefting  v.  Weltard,  7  Law  J.  k.B.  79,  a.  c. 
9  B.  &  C.  789,  s.  c.  4  M.  &  R.  736. 

An  inclosure  act  gave  the  commissioners  a  power 
to  exchange,  directing  the  exchange  to  be  aacertain- 
ed,  specified,  and  declared  in  their  award  ;  the  con- 
sent to  the  exchange  to  be  by  the  parties  in  writing. 
The  award  professed  to  give  effect  to  an  exchange, 
descri  bing  part  of  the  subject-matter  of  the  exchange, 
as  "  an  old  inclosure"  within  the  msnor ;  but  giving 
no  further  description  ;  and  the  award  did  not  state 
that  this  waa  effected  in  pursuance  of  consent,  ac- 
cording to  the  terms  of  tbe  exchange  clause :  —Held,, 
that  a  person  who  offered  for  sale  an  allottment 
made  under  this  exchange,  could  not  make  out  a 
good  title.  Wwgjield  v.  Tharp,  8  Uw  J.  K.  B^  31 8,. 
s.  c.  10  B.  &  C.  785. 

Under  an  inclosure  act  an  allotment  was  made  to 
J  R  in  respect  of  certain  landa.  After  the  alk>^ 
ment,  but  before  the  award  of  the  commissioners, 
the  lands  in  question  were  conveyed  by  J  R  to  trus- 
tees for  the  payment  of  debts  snd  incumbrancea :-« 
Held,  that  the  allotment,  though  not  mentioned  in 
tbe  conveyance,  passed  with  tbe  lands  in  respect  of 
which  the  allotment  was  made.  Doe  d.  Dixon  v. 
WUlu,7  Law  J.  C.P.  170;  a.  c.  5  Bing.  441,  s.  c. 
3  M.  &  P.  24. 

By  an  inclosure  act,  the  commissioners  were  em- 
powered to  award  to  the  owners  of  commonable 
measuages  or  cottage  a  new  rig^t  of  common  in  lieu 
of  their  ancient  right ;  their  award  to  be  final,  unless 
the  partiea  objecting  ahould  within  three  naontha 
cause  an  action  to  be  brought  upon  a  feigned  issue : 
—Held,  that  the  time  so  limited  being  suffsred  to 
elapse,  the  new  right  created  by  the  award  could 
not  afterwards  be  called  in  question.  PhilUpt  v. 
Jtf«i/e,  9  Uw  J.  C.P.  9,  a.  c.  7  Bing.  133.  a.  o.  4 
M.&P.770. 

Where  parties  had  been  in'posseaaion  nnder  allots 
ments  in  pursuance  of  an  incloaure  act  for  upwarda 
of  twelve  yeara,  without  any  occupation  road  being 
set  out  for  thoae  allotmenU,  the  Court  refused  to 
grant  a  mandamus  to  the  commissioners  to  set  out 
a  road,  although  the  award  had  not  been  made ; 
the  Court  being  of  opinion  that  the  application  was 
too  late.  Rex  v.  the  Ccmmi$tiofiert  under  the  Cocker' 
mouth  Incloture  Act,  9  Law.  J.  K.B.  38 ;  s.  e.  t  B. 
&  Ad.  378. 

The  ckuae  in  inclosure  acts,  which  directa  the 
commissioners  snnoally  to  paaa  their  Accounts,  is 
directory  only  ;  and  the  circumstance  of  their  hav- 
ing neglected  their  duty  in  this  respect,  does  not 
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fMd«r  toid  tbair  wumt  of  diitiew,  fixr  a  put  of 
bj-gona  MiM  oaMoouated  for.  Tbo  remcdj  agMiMt 
toon,  is  to  be  Mogbt  by  appeal,  or  by  applicatioii 
to  tbe  Covrt  for  a  vandan^os  commaodiog  them  to 
pa«  their  aeeounta.  Smith  ▼.  Jamet,  8  Law  J.  K.B. 
40S.a.cl  B.  &  Ad.3«8. 

By  a  local  Indoaure  Act  it  waa  prorided,  *'  That 
wbeaever  tbe  otBee  of  a  coMmiaaioaer  sboald  beoome 
▼acaat,  the  lord  of  the  maaor,  with  the  major  part, 
in  Tal«e»  of  the  proprietora  of  laoda  and  common 
rights  in  the  pariah  (euch  Taloe  to  be  aecertaioed 
acoordiof  to  their  reapectiTe  asaeesmeats  in  the  last 
imte  made  for  the  relief  of  the  poor  in  the  aaid 
pariah,)  preeeat  at  a  public  meetiDg,  aboald  elect 
another."  And  by  aooiher  clause,  "  That  out  of 
the  landa  to  be  allotted,  the  commissioners  should 
allot  a  part,  in  their  judgment  ■oiBcient,  when  told, 
to  defray  the  eipenees  of  carrying  the  act  into 
effect ;  and  if  it  ehonld  prove  inaofficient,  the  de* 
fioiencT  should  be  made  up  by  the  persons  iotereated 
in  the  lands  to  be  indoeed,  and  snould  be  psid  in 
such  proportion,  snd  at  aoch  times,  as  the  commis- 
sioners shoold  direct."  And  by  another  danae  it 
waa  enacted,  **That  the  conuniaaionera  should,  oocn 
a  year,  lay  their  acoounts  before  a  Joatice  of  the 
Peace,  and  get  them  allowed  by  him  ;  snd  thst  no 
charge  or  item  in  such  aooount  abould  be  binding 
on  the  parties  ooncemed,  or  valid  in  law,  unlete  the 
ssme  shoold  hare  been  duly  allowed  by  such  jus- 
tice ;"  and  an  appeal  was  given  against  the  aocounts 
or  rates  to  be  made  by  the  commiiaionen. 

Tbe  office  of  commiaaioner  having  become  vacant, 
a  new  one  was  elected  by  tbe  lord  of  the  manor,  and 
the  major  part,  in  value,  of  the  proprietors  of  Uods, 
at  a  publio  meeting.  No  one  there  disputed  that 
he  had  anch  majority ;  but  no  faference  was  msde 
to  ihe  poor  rstei : -7- Held,  that  neveitheieaa  the  ap- 
pointment waa  valid. 

The  coDunisaioner*  having  set  apart  and  sold  a 
portion  of  the  lands  to  be  allotted,  in  order  to  defray 
•ipenses,  found  thst  there  wss  a  defidency,  ^od 
made  a  rate  upon  the  parties  interested,  in  order  to 
provide  for  that  deficiency.  One  of  these  parties 
Iwving  refuasd  to  psy  :~Held,  that  the  commis- 
atooera  might  bring  ejectment  under  tbe  29th  sec- 
tion of  the  General  Indoanre  Act.  41  Geo.  3.  c.  109, 
to  recover  the  land  allotted  to  him,  in  reapect  of 
whieh  the  rale  was  imposed. 

ThecoHMnissioners,  instead  of  laying  thdr  accounts 
before  a  Justice  annually,  had  done  ao  only  twice  in 
fourteen  yeara,  and  had  not  done  so  for  several  years 
before  tM  rate  waa  made ;  but  there  nerer  was  an 
appeal  againat  tbe  accounts  or  the  rate : — Held,  that 
toe  conuniaaionera  bad  power  to  make  aoch  rate, 
BOtwithstanding  their  neglect  in  passing  thsir  ac- 
oounts.   Am  v.  B^€Hhum,  9  B.  &  C.  495. 


damages  againat  B,  in  an  action  of  tmnr  :*Hdi, 
that  B  could  not  reoever  the  amenat  4  tk«i  ^ 
magea  from  A,  in  an  action  on  aa  iaijeniiity.ai 
that  aoch  an  iademni^  would  only  apfily  to  am 
where  a  distrasn  waa  illegal,  bscaan  tin  hiJd 
had  no  right  to  pot  in  pocb  distrsik  Dr^i 
7%ompftm,  4  C.  Ac  P.  84.  [Tindsl] 


INDEMNITY. 

A  gave  B  authority  to  distrain  on  the  goods  of  C, 
and  gave  him  an  indenuity  against  all  coeta  and 
charges,  that  he  might  be  at  "on  that  account." 
B  made  the  diatresa,  and  his  men  being  told  by  the 
•on  of  C.  that  a  certain  cask  cooUined  spent  liquor 
of  no  value,  they  took  the  cask  to  pieces,  snd  let 
I  ha  liquor  run  off.  It  was  in  fact  cochiuesi  dye  be- 
iopgmg  to  D  j  for  the  westing  of  it  D  recovered 


INDICTMENT. 

[See  Sheep-stealing.] 

Counsel  sre  not  allowed  to  argaa  at  lcB{|tk  a 
Nisi  Prius,  the  invalidity  of  an  indJet>MSt,hrib 
porpoae  of  indocing  the  Court  to  rebseto  djit 
Rex  V.  AbnhMm,  «  M.  &  M.  7.  [Taaterdm] 

A  person  whoso  land  ia  oecasioaally  liiUt  H 
injury  by  the  overflow  of  river  vitsr,  ki  ■ 
right,  in  his  mode  of  proteoting  himself  agaiiaihl 
injury,  to  produce  injury  or  damage  to  kti  w^ 
hours  in  reepect  of  the  course  of  the  tm»  nis; 
Rex  V.  Trafard,  9  Law  J.  K.B.  79,  s.c.  iklLC. 
66,  a.  c.  1  B.  &  Ad.  574. 

SembU,  that  a  count  for  robbery,  aad  fcr  «  n 
Bsult  with  intent  to  rob,  ought  not  lo  be  j^^M^  ■ 
the  same  indictment.  If  ^ey  are  jaiafd,  th»  f» 
secutor  must  elect  on  which  the  esse  ii  te  gP  ttib 
jury.    Rtx  v.  Goif^,  2  M.  &  M.  71.  [?nk] 

Where  an  indictment  states  foeti  whirb  on^ 
tote  an  offence  io  point  of  law,  the  aaaecsMirfa^ 
dition  of  other  facu  will  not  vitiate  the  iaiUrnat, 
although  the  jury  ezpreaaly  negative  ihoie  aaNa- 
sary  facts.  Accordingly,  bv  siat.  9  GM.i«.4t 
a.  SO,  it  was  provided,  that  if  any  penoa  lno«ii|ifi 
and  with  inintion  to  deeehfe,  gare  a  ceitsiD  (0(i* 
cate  therein  mentioned,  he  shonld  be  iemofA  gnfy 
of  a  misdemeanor.  In  the  concluding  ^^^^ 
ssme  aection,  it  waa  provided,  that  if  aoy  p^jadn. 
surgeon,  or  apothecary,  ahoutd  sign  asynri  Of* 
ti6oate  without  having  viaited  and  peiaoailly^ 
amined  the  individual  to  whom  it  rrlatsd,heMi 
be  deemed  guilty  of  a  misdemeanor,  la  aa  nu^ 
ment  against  a  surgeon  upon  the  latter  biaadi  a 
this  section,  it  wss,  in  additioa  to  tbe  aecem^ 
facte,  onneceaaarily  atated,  that  the  defeadiBtfi* 
the  certificate  with  int*Htiim  todteeitt,  "^JFJ. 
found  the  defendant  guilty,  but  aeKStived  tb^td«M 
intention  to  deceive.  Held,  that  this  waa  a  food  »• 
dictment,  and  judgment  was  gives  npoa  tke  ooar» 
tion.  The  principle  above  laid  dowa,  appliei«9"'7 
to  caaea  where  ihe  offence  charged  ia  as  oinc^  '^ 
common  law,  as  where  it  is  crested  bystatnte'  «f 
V.  WiUiam  Jntm,  9  Law  J.  M.C.  98,  e.c  «»•* 
Ad.  611.  - 

If  s  pariah  be  partly  aituate  io  the  oooatf  (f  w, 
and  partly  in  tbe  cqnnty  of  S,  it  is  iui5ciflai,«« 
indictment  for  Urceny,  to  state  tbe  offeaee  toww 
been  committed  "  at  the  pariah  of  H,  io  t^Jf^fv 
ofW."     Rexyr.Perkim$,4CdLP.363L[W] 

Where,  under  a  atatutable  offence,  tiaie  b"""* 
rial,  the  time  stated  in  the  indictmeot  flUist.iBin«a 
of  judgment,  be  taken  to  be  the  tros  tiae.  witt» 
substantive  averment.  Thus,  where  a  itaiott  ■» 
it  penal  to  exhibit  lights  to  persona  at  tea,  inUii| 
particular  half  of  the  year,  an  allegtiioa  «W  » 
party  exhibited  lights  on  a  psrticolar  dV/rV 
ticukr  month,  within  that  half  year,  ii  «*** 
Rex  V.  Bre»»,  2  M.  &  M.  163.  [Uttledytej 
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An  indietaMit  §»  ftMliag  s  buk  note  did  not 

•tn  Judgeit  that  it  «if  iMid.    Rix  v.  Pmrmn,  5  C. 
b  P.  ISl. 

A  boi  belonging  to  a  benefit  eoeiety,  fvnt  stolen 
fom  n  room  in  n  public  hooee.  Two  of  the  stew« 
irds  bad  keji  of  this  boi ;  and,  by  the  ralet  of  the 
edety,  the  landlord  ought  to  hare  had  a  kej,  hot 
n  ^t  he  had  not : — Held,  that  the  priaener  mi|^t 
le  oooTicted  on  a  eount,  laying  the  property  in  the 
andlord  alone.  R§t  ▼.  Wymgr,  4  C.  &  P.  391.  [J. 
Ptoke] 

An  indictment  for  the  pnblieation  of  the  following 
laper— "  WiU  yon,  fnmera  and  paraons,  pay  nn 
letter  for  onr  ubour  1— If  yon  won't,  we  will  pot 
'oe  in  bodily  fear.— 5»iaf ." 

The  indietment  charged  the  intention  to  be,  to 
listarb  the  peace ;  and  St  charged  a  publication  ge- 
leially,  without  saying  to  farmers,  clergymen,  or 
abourers  :~Held,  soffioient.  Bet  ▼•  Savilli  9  Law 
r.M.C.118. 

A  priaonrr  indicted  for  stealing  two  heifers,  said, 
'  I  drore  away  two  heifers  from  the  World's  End 
)olver,''  (>.  e.  Fen).  The  prosecutor's  farm  was 
ailed  by  that  name,  but  he  could  not  swear  that 
here  waa  not  any  other  of  the  same  nsme  in  the 
Mghboorhdod:— 'Held,  insuffideot  to  warrant  a 
OQviction.  Bex  ¥.  Tttfft,  5  C.  &  P.  167.  [Lynd- 
idrst] 

A  prisoner  was  indicted  for  night  poaching ;  and  it 
raa proposed  to  shew,  that  on  theoocaiiooin  question, 
ne  of  the  prosecutor's  game-keepera  had  lost  his 
oat,  and  that  it  waa  found  in  the  prisoner's  house, 
lisre  waa  another  indictment  against  the  prisoner 
Mr  stealing  the  coat :— Held,  that  thia  evidence  was 
sadmiaaible.  uoless  the  prosecutor  consented  to  sa 
cquittal  on  the  indictment  for  the  larceny.  Bex  ▼. 
Wetheoody  4  C.  &  P.  547.  [Patteaon] 

On  an  indictment  for' felony,  a  matter,  which  was 
be  •obieci  of  another  indictment  for  felony,  was 
latttial  to  bs  given  in  evidence,  ss  it  formed  a  part 
f '  the  fa<Sts  of  the  esse.  The  Judge  receiTed  the 
vidence,  and  did  not  direct  the  second  prosecution 
»  be  abandoned.  Bex  v.  SaUahury,  5  C.  &  P.  155. 
Patteaon] 

Semble,  that  if  a  person  be  tried  at  the  assises,  on 
n  indictment  removed  by  eertiorari,  the  Judge 
rould,  under  very  special  circumstances,  receive 
ffidsrits  in  mitigation,  beforo  he  proceeded  to  pass 
entenoe,  onder  &e  stat  1  WilL  4.  c.  70.  •.  9,  but  not 
I  ordinary  cases.  Bex  t.  Cox,  4  C.  &  P.  538.  [Pat* 
mon] 

After  oonviction  for  a  miademeanor,  the  defen- 
ant,  upon  writ  of  error,  objected  that  the  veMict, 
t  the  time  it  was  given,  was  not  entered  of  reccsd : 
leld  to  be  no  objection ;  first,  because  the  verdict 
sold  not  be  entered  on  the  record  until  after  it  bad 
sen  g^ven  ;  secondly,  that  thero  was  no  necetsity 
>  enter  it  on  reeord  immedistely  after  it  bad  been 
iven,  the  mioute  of  the  oflficer  being  sufficient  for 
Iw  temporary  purpose,  until  the  record  was  formally 
«de  up. 

It  wae  also  objected,  that  there  waa  but  one  of 
le  Justices  named  in  the  commission  present  st 
le  time  of  the  giving  of  the  verdict,  the  presence 
r  two  being  necessary  by  the  oommiaaion :-— Held, 
lat  the  defendant  could  not  take  this  objection 
pon  wtit  of  erior,  in  ocotrsdiction  te  the  record  as 


retomed  to  the  court  of  error.  Held  also,  thst  both 
the  above  objections  upon  assignment  of  error  were 
well  answered  by  the  common  joiader  in  error,  in  umih 
4U  erratum,  which,  although  in  point  of  law  in  the 
naturo  of  a  demurror,  is  only  an  admission  of  such 
facts  ss  it  is  competent  for  the  other  psrty  in  point 
of  law  to  assign  as  error.  Bex  v.  Biehard  Carlile,  9 
Law  J.  K3.  950,  a.  c.  t  B.  &  Ad.  369. 


INFANT. 

(A)  Rights  and  Inoapaoitibs. 

(B)  Liabilities. 

(C)  Maintknaiicb. 

(D)  Actions  and  Soits  by  and  against. 


(A)  Rights  and  Inoapaoities. 
[See  1  Will.  4.  c.  65,  8  Law  J.  Sut.  134.] 

A  copyholder  covenants  to  surronder  to  trustees 
in  trust  to  sell,  snd  dies  before  surronder,  lesving 
an  infont  heir;  the  covenantees  agree  to  mU  the 
estate,  and  afterwards  file  a  bill  for  a  apecifio  per- 
formance:— Held,  that  the  beir  is  not  sn  infant 
trustee  within  6  Geo.  4*  c.  74.  and  tberafore  can- 
not be  ordered  to  surrender  immediately ;  and  the 
bill  was  dismissed  with  coets.  King  v.  r«mer,  9 
Sim.  .S49. 

A  msster  advanced  money  to  hia  female  servant, 
who  was  under  age,  for  her  to  purobase  a  silk  dress 
and  other  artidea  not  necessary  for  her: — Held, 
that  these  advances  formed  no  defence  to  an  action 
for  her  wages. 

Psyments  msde  to  so  infont,  on  pttconnt  of  wages 
dne  to  her,  for  her  to  purchase  necessariea,  aro  valid 
payments. 

Money  paid  by  a  master  for  coach  fares  for  the 
mother  of  his  servant,  who  was  under  age,  cannot 
be  deducted  from  the  wages  of  the  servsnt. 

The  statement  of  an  account  by  an  infant,  is  not 
binding  on  the  infant  Hedgleyand  Wife  v.  Holt,  4 
C.&P.  104.  J[Bay1ey] 

Though  an  infont  who  haa  entered  into  a  contract, 
cannot  be  com|Mlled  to  complete  it,  yet  he  canaot 
maintain  an  action  to  recover  back  a  depoait.  WO- 
sen  V.  Heane,  Pes.  A.C.  196.  [Kenyon] 

An  infant  oaanot  sustain  a  suit  for  the  specific 
performaooe  of  a  contract,  becaoae  the  remedy  is 
not  motusl.    Flight  v.  Bolland,  4  Rnss.  998. 

The  testamentary  goatdiana  of  an  infant  sold 

Crt  of  his  estates,  for  the  purpose  of  redeeming  the 
id-tsz,  under  the  provisions  of  the  act,  S8  Geo.  3. 
e.  60,  by  which,  in  cases  of  sales  of  estates  of  in- 
fsnts,  for  the  purpoees  of  thst  set,  it  is  prorided, 
thst  the  porobaee  monies  shall  be  paid  into  the  Bank 
of  England,  in  the  manner  therein  directed.  The 
purchaaer  tit  part  of  the  property  paid  his  purchase- 
money  to  the  agent  of  the  vendors,  who  was  also 
agent  to  the  purohaser,  and  the  conveyance  was 
executed.  The  agent  did  not  pay  the  money  into 
the  bank,  but  misapplied  it.  The  purohaser  entered 
into  poesession,  sno  continued  in  such  possession 
for  many  yeara,  paying,  however,  the  land-tar.  The 
heir-at-law,  upon  bis  attaining  his  age  of  twen^-one 
years,  settled  sccounts  with  his  guardians,  and  after- 
warda  continued  to  employ  the  same  agent,  with 
whom  he,  some  yeara  afterwards,  settled  an  aocoimt» 
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km  tfctt  WhBM,  ncMiBg  Um  porcbaw-iiione^rt 
It  a  Mcority,  which  however 
Kmrljtmtntj  jeura  after  attain- 
tbe  keir  brooght  an  ejectment  againat 
to  restrain  which,  and  to  obtain  a 
oC  tht  contract,  the  pnrchaaer  filed  hie 
Cowt  diaMia»ed  the  bill,  but  without 
Hkkt  ▼.  Jl»mt.  3  Y.  &  J.  286. 
If  a  cbaM,  Bon  tban  aeven  and  nnder  fourteen 
•f  ago,  ia  iadicied  for  felony,  it  will  be  left  to 
tW  jwj  to  Mj,  whether  the  oflence  was  oninmitted 
Iqr  the  pi  worn  r,  OBd  if  ao,  whether,  at  the  time  of 
•ileBeew  the  prinMr  had  a  goihr  knowledge  that 
ho  m  the  was  doing  wrong.  The  preaumption  of 
law  i^  that  a  child  oif  that  ago  haa  not  sacb  guilty 
kaowkdgo,  nakea  the  oontiary  be  proved  by  the 
•▼ideMo.  lUa  t.  EiitmMk  Own,  4  C.  &  P.  236. 
[LittMyo] 

(B)  Liabilities. 

Un  hMhMdedocateo  hiawiio'a  chUd  by  a  foimer 
haahand.  ho  cannot  racovor  compenaatioo  from  aaoh 
child  wImm  it  cooMa  of  aga.  PtUy  ▼.  BuoUngi,  Pea. 
A.Ctt6^ 

Money  advanced  to  place  out  an  infant  appren- 
tkow  Bot  recoverable  on  a  pramiae  by  infant  to  rapy» 
an  not  boknar  for  necmaiiea.  Smith  r.  Gibum,  Pea. 
A«C5$.  [Kenyon] 

If  a  tndeaman  tmata  an  miant,  he  doea  it  at  hie 
piriU  and  ha  cannot  recover  if  it  toma  oat  that  the 
wu%j  haa  been  pioperly  rapplied  by  hia  friends. 
2:i«ry  n  Perv,  4  C.  &  P.  5f  6.  [Tentorden] 

(C)  Maintenance. 

CoMtractioB  of  chnaea  in  a  aettlement  and  will, 
telattvo  to  allowancee  for  the  maintenance  of  yoonger 
children.    NiiaieAf  ▼.  CM,  1  Ruas.  &  M.  515. 

Teaiator  directed  the  intereat  of  his  residue  to  be 
paid  to  hia  wife,  for  the  maintenance  of  hertelf  and 
her  cbildivn,  until  the  death  of  her  father,  when 
ii  waa  to  ccaae,  and  to  be  accumulated  for  the  chil- 
dren, ( the  taatator  baTing  understood  that  hia  wifels 
foiher  had  made  ample  provision  by  his  will,  for 
tho  toatator>i  wifs  and  children,)  and  the  testator 
dirvcted  hia  ravidue  and  the  acoumolations,  to  be 
tranaforrod  to  hia  children,  when  the  youngest  at* 
tained  twenty *0Re,  with  benefit  of  sorvivorship,  on 
their  dvin^  under  twenty-one  and  without  issue, 
but  if  having  i»aue,  then  the  issue  to  (alee  the  de- 
ceased oarenl's  abare,  with  a  bequest  over,  in  case 
all  the  children  died  under  tweniy-one,  and  without 
issue.  Teatator  died  in  the  lifetime  of  his  wife's 
fiilher,  who  died  shortly  ai^rwarda,  without  having 
made  anv  provision  for  the  wife  or  children.  The 
Court  refused  to  allow  maioteoance  out  of  the  red- 
duo,  to  the  testator's  infant  children,  although  the 
legatees  over  consented  to  the  application.  Kimt  v. 
H  «(AM,  3  Sim.  533. 

Maioteoance  will  not  be  allowed,  without  a  bill 
died,  to  «n  infant  entitled  to  real  estate,  which  is  of 
«  yearly  vslue  exceeding  100/.  In  iht  matter  rf  Sir 
mUiam  Matiwu'th,  i  Kusa.  308.  n.  [See  1  Jac. & 
Wslk*  151,  where  the  principal  cases  on  this  sub- 
jpvi  Hre  oited.] 

iirdsr  (or  a  reference  as  to  maintenance  out  of  an 
ill(ki)('s  (>0tihold  estate,  made  upon  petition  without 
ftMll'     i^*  f>«»  t«  SisfAis,  3  Sim.  339. 

Jlividnodp,  to  which  infants  wereentitled,  ordered. 


withoQt  a  nferonoo,  to  be  paid  to  tlieir  isiftsr  hr 
their  maintenance;  the  pnrtiee  being  poor,  aadib 
property  of  small  nmoimt.  Pmjpm  v.  Lmp,  2  Bma 
&  M.  ««3. 

Order  nude  upon  petition,  that  pert  of  a  ihI 
sum  of  stock  bequeathed  to  an  infeat,  ehoaU  ks 
sold,  and  the  prooeeds  applied  in  pejing  a  dakia> 
corred  for  necessaries  on  bis  eocount,  and  that  fhs 
residue  of  the  stock  should  be  transfened  iato  essrt, 
and  the  dividends  paid  to  hia  nother  towaidihii 
maintenance.    £x  parU  Swift,  1  Rose,  fr  M.  375. 

Order  made,  upon  petition,  that  execntors  sbssU 
be  at  liberty  to  apply  certain  amell  ema,  paztef  ihs 
capital  of  the  residtmry  ahaie  beqaeathed  by  a 
to  bis  infant  children,  towarde  their  maiMcei 
education,  and  advancement,  though  the  ahans 
not  vest  till  the  children  casae  of  age.    £s  psm 
Chambn$,  1  Rosa.  &  M.  577. 

The  father  of  infants  had  maintained  and  edacaai 
them  since  the  death  of  their  aootfaer,  whee  ikj 
became  entitled  to  a  sum  of  money  in  thia  csvt 
The  father  petitioned  for  a  refezenoe  to  the  Msstac, 
on  the  aobject  of  maintenance  and  **An*-m»ifm  d  te 
children,  and  for  an  allowance,  ae  wail  for  the  lias 
psst  as  in  fatore ;  but  the  Court  refoaad  to  ash 
any  reference  to  the  Master,  with  raapecc  le  ik 
maintenance  of  the  infants  in  the  tiaae  pnst,  M 
made  the  usual  reference  with  reapect  to  thsr 
future  maintenance  out  of  the  fiinda,  in  case  At 
father  waa  not  bimaelf  of  ability  to  i»M«f«i  thsik 
Smtm  V.  fiariisr,  1  Tam.  82. 

(D)  Actions  and  Sum  bt  and  against. 

Where  a  tradeaman,  who  had  pnrcfaaaed  goedits 
stock  his  shop  as  a  grocer,  pleaded  in&acy  ta  the 
action  for  goods  sold,  and  the  plaintilT  repfisd  dM 
the  goods  were  necessaries  ;  it  waa  heJd,  Ma 
proof  in  support  of  the  replication,  that  the  dsae* 
dant  supplied  his  family  ont  of  the  ahop,  that  da 
articles*  were  necessaries ;  and  that  the  uiidmni 
was  suflicient  to  support  a  verdict  for  the  ptsinttf 
for  a  part  of  the  amount  of  bia  deaoand.  TMtnSKt 
V.  Whit^outt,  IS  Price,  69t. 


INFERIOR  COURT. 

[See  Requests,  Coubt  {tr,"] 
Semble,  that  an  action  in  an  inforior  coot,  fcr  s 
penalty  of  51.,  under  a  bye-law,  is  net  ao  secim 
within  the  21  Jtc.  1.  c  <3,  so  as  to  prevent  dieif- 
moval  of  the  cause  to  a  superior  court  AtallevenM^ 
the  Court  will  not  interfore  by  prMsda^;  bst 
will  leave  the  plaintiff  to  go  on  m  the  inferior  esert 
at  bis  peril.  Clark  v.  U  Crtw,  T  Law  J.  K.B.  196^ 
a.  c.  9  B.  &  C.  5S. 


INFORMATION. 
(A)  In  obnebal. 

(B)    WhRBE  6BANTBD. 

(C)  FoBM  AND  Evidence. 

(D)  Practice. 

(A)  Inoeneral. 
An  information  fbr  the  recovery  of  peasltici  ii 
not  a  criminal,  but  a  penal  prooeeding,  in  the  satgn 
of  a  civil  action.     Rexr.  Siddmh  9  Law  J.  JSick  (. 


INFORMATION—INJUNCTION. 


151 


(B)  Where  6RANTBD. 
The  Court  will  grant  a  mle  for  a  otiminal  iofor- 
nation,  on  the  aolc  taatimony  of  a  partieept-erhninii 
I  uncontradicted),  where  the  offence  is  against  the 
^blic  interests,  as  bribery  in  the  election  of  an  alder- 
nan,  who  will,  by  virtue  of  his  office,  be  a  jus- 
ice  of  peace.  Anr  ▼•  SUward  aud  other $,  2  B.  & 
Id.  12,  O.S.  as  Rex  r,  Tumtr,  9  Law  J.  K.B.  143. 

(C)  FOBM  AND  EVIDBNCE, 

An  information  for  harbouring  goods,  liable  to  the 
layment  of  duty,  is  not  supported  by  eyidenoe  of 
harbouring  goods  which,  by  reason  of  the  packages 
a  which  the  goods  are  imported,  are  prohibited. 
iitonuy  Gemral  v.  Key,  1  C.  &  J.  159,  s«  c.  1  Tyrw. 

An  information  on  the  6  Geo.  4.  c.  108.  s.  35,  for 
»ffering  a  bribe  to  a  custom-boose  officer,  to  induce 
lim  to  neglect  his  doty,  stated  the  officer's  name  to 
M  Thomas  Dabbs  ;  at  the  trial  bis  name  was  prored 
»  be  Thomas  Tyrrell  Dabbs ;  bat  it  was  also  proved 
Jiat  he  was  better  known,  and  particularly  as  such 
rfBcer,  by  the  name  of  Thomas  Dabbs : — Held,  no 
rariance. 

An  information  described  certain  goods  unshipped 
irithont  payment  of  duties  as  bugles ; — a  question 
irising,  whether  such  goods  were  in  fact  bugles  or 
Msds,  it  was  proved,  that  articles  of  that  descrip- 
ion  were  known  in  trade  as  bugles — were  imported 
ad  exported  as  sucbr-as  such  paid  a  higher  rate 
)f  duty  at  the  custom-house  on  importation,  and  were 
n  fact  also  spoken  of  by  the  defendant  as  such :— - 
Held,  that  the  averment  in  the  information  was  sup- 
ped. Attorney  General  v.  Hawkts,  9  Law  J. 
Sxch.  16,  s.  e.  1  C.  &  J.  ISI,  s.  c.  1  Tyrw.  3. 

In  an  information  at  the  instance  of  the  Crown, 
or  the  recovery  of  penalties  incurred  in  harbouring 
md  concealing  tobacco  and  spirits,  the  tobacco  and 
ipirits  were  described  as  gooids  liable  to  the  pay- 
neot  of  duties,  and  imported  and  illegally  unshipped 
vitbout  payment  of  such  duties.  By  6  Geo.  4. 
:.  107,  regulating  the  importation  of  such  goods, 
he  importstioa  of  tobacco  and  spirits  (untoss  in 
»rtain  casks  or  cases)  was  altogeliier  prohibited  ; 
ad  a  jury  having,  by  a  special  verdict,  found  the 
tobacco  and  spirits  to  have  been  harboured  and  con- 
sealed  in  casks  and  cases  not  of  that  description  : — 
Held,  that  in  the  sbsence  of  evidence  to  the  con- 
rary,  they  mui«t  be  taken  to  he  prohihited  goods ; 
ad,  there  being  no  'counts  in  the  declsration  appli- 
»ble  to  that  offence,  that  the  information  could  not 
M  sustained.  Attorney  General  r.  BeU,  9  Law  J* 
Bzch.  13,  s.  c.  1  C.  &  J.  237. 

(D)  Practice. 

A  defendant  to  an  information  may  plead  in  per- 
Km  in  court,  Jttamey  General  v.  Carpenter t  1  C. 
k  J.  409,  s.  c.  1  Tyrw.  351. 


INJUNCTION. 
(A)  Where  granted   or  reposed  in 

NERAL. 
(B)  To  STAY  OR  RESTRAIN  PROCEEDINGS. 

(C)  Extending. 

(D)  Dissolving. 
(£)  Practice. 


GB- 


(A)  Where  granted  or  reposed  in  general. 

[See  Company  ;  and  SteAi  v.  Clay,  4  Ross.  550, 
s.  c.  Dig.  Law  J.  269.] 

A,  the  inventor  of  a  medicine,  employed  B,  a 
foreigner  residing  abroad,  to  manufacture  it  for  him 
there,  and  sold  it  in  England  for  his  own  sole  profit ; 
a  label  and  seal,  denoting  that  the  medicine  was 
manuiactursd  by  B  and  sold  by  A,  were  affiled  to 
each  of  the  bottles  in  which  it  was  sold.  The  de- 
fendsnt  imitated  the  labels  and  seals.  Demurrer 
allowed  to  a  bill  to  restrain  the  imitation,  and  for  an 
aocount  of  the  sales  of  the  spurious  labels  and  seals, 
A  having  no  interest.    Delondre  r,  Shaw,  9  Sim.  f  37, 

Lands  were  devised  to  a  trustee  and  his  heirs,  to 
the  use  of  A  for  life,  without  impeachment  of  waste, 
with  divers  remainders  over ;  and.  a  power  was  given 
to  the  trustee,  with  the  consent  of  the  tenant  for 
life  in  possession,  to  sell  the  property  or  any  part 
of  it,  and  lay  out  the  money  in  the  purchase  of  other 
lands,  to  be  settled  to  the  same  uses,  and  in  the 
meantime  to  invest  it  in  the  public  funds,  and,  for 
the  purposes  of  such  sale,  to  revoke  the  original 
uses,  and  appoint  new  ums.  A  contract  was  enter- 
ed into  for  the  sale  of  the  esUte  for  13,000/., 
exclusive  of  the  timber,  which  wss  to  be  tsken  at  a 
valuation ;  and,  it  being  conceived  that  the  tensnt 
for  life  without  impeachment  of  waste  was  entitled 
to  receive  for  his  own  benefit  the  amount  of  the 
valuation  of  tlie  timber,  a  deed  was  executed,  by 
which  he,  in  consideration  of  2,4461.,  conveyed  the 
timber  to  the  purchaser,  and  the  trustee,  in  consi- 
deration of  13,000/.  conveyed  the  land  exclusive  of 
timber.  Many  years  afterwards,  the  tenant  for  life, 
being  advised  that  he  was  not  entitled  to  the 
amount  of  the  valuation  of  the  timber,  transferred  to 
the  trustee  ss  much  3/.  per  cent  stock  ss  2,448/. 
produced  st  the  time  of  the  sale.  After  the  death 
of  A,  the  next  remainder- man,  though  he  bad  cod- 
curred  in  proceedings,  in  which  the  fund  produced 
by  the  sale  was  treated  as  applicable  to  the  purposes 
of  the  testator's  will,  brought  a  writ  of  formedon, 
and  obtained  judgment  on  the  ground  that  the  power 
of  sale  was  not  well  executed :— Held,  that  a  court 
of  equity  ought  not  to  interfere  by  injunction,  to 
deprive  him  of  the  benefit  of  that  judgment.  Cacfc- 
erell  v.  Cholmeley,  3  Russ.  bS, 

(B)  To  STAY  OR  restrain  Proceedings. 

Where  the  plaintiff  has  by  tortious  means,  got 
into  possession'  of  property,  pending  a  suit  to  es- 
tablish his  equitable  title  to  it,  the  Court  will  not 
stsy  legal  proceedjnga  against  him  for  the  recoveij 
of  the  possession.  Grofton  v.  Griffin,  1  Russ.  oc 
M.336. 

If  a  cause  for  the  administration  of  assets  has 
been  beard  for  further  directions,  and  the  executors 
have  paid  their  balances  into  court,  an  injunction 
will  be  granted  to  restrain  an  action  against  the 
executors,  for  breaches  of  covenant  in  a  lease  grant- 
ed to  the  testator,  and  the  Master  will  he  directed  to 
sscertain  the  damages.  Sutton  v.  Mathiter,  2  Sim. 
513. 

Qiusre — whether  the  proceedings  of  the  assignee 
of  a  bond  in  the  name  of  the  obligee,  are  stsyed  hy 
an  injunction,  which  restraina  only  the  assignee, 
his  counsellors,  and  agents.  MunCagus  v.  Hill,  4 
Russ.  128. 
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(C)  EtTENDINO. 

hJHiietiM  to  tftky  prooMdingi  at 
•ot  b«  cxteodMi  to  atij  trial,  aftar  an  order 
Bnmm  v.  £«m«,  3  Y.  &  J.  389. 

(D)  DisaoLTiico. 

iajttactioB  ia  Bot  diiaoWod  hy  tbo 
yjatniff  thUaumnf  as  ordar  to  amend,  without  eav- 
uif  t^  injnncCion,  mlaaa  tlie  record  ia  altered. 
▼.  Dmwkt^  2  Sin.  615. 

t»  dieeolve  an  injunetioa,  granted 
M  aAdavit  and  certifioate,  to  reatrain  ezecutioB  on 
a  jndfaMnt  obtained  hj  tbe  defendaot  against  the 
pluMifi  tlM  latter  baring  obtained  a  judgment  to  a 
mniar  aawnt  againat  tbe  ibnner.  WiUiami  r, 
MoMi,  t  SiaL  461. 

A  b&U  wan  filed  againat  two  partnera,  for  an  ac- 
CiMnt,  and  an  injunction  to  reatrain  prooeedingi  at 
law,  ceai^iwil  hj  tbcM  againat  tbe  plaintiff,,  and 
injaaction  waa  obtafaied  for  wank  of 
An  anawer  bavingbaen  patio,  ezoeptioni 
of  wbiob  were  allowed.  One  of 
tbo  panaera*  wbo  waa  reaidoot  in  fiigland,  filed  a 
fbrtbar  anawer,  adaiiiting  tbe  lacta  stated  in  tbe 
bitt,  on  wbkb  tbe  axoeptiona  were  ibanded ;  bat  tbe 
•tber  parlaar  being  abroad,  did  not  pot  in  a  fartber 
anawei.  Tbe  defendant,  wbo  had  filed  a  further 
nnawer,  aoved  to  diMdte  tbe  injunction,  on  the 
ground  tbat  be  bad  admitted  tbe  facts  cofored  by  the 
•tceptiona,  and  tbat  even  if  bia  anawer  did  not  bind 
bia  partner,  vet  tbe  plaintiff  eould  not  obtain  from 
tbe  other  de&ndant  tmon  than  tbe  a«nie  admiaaion 
of  tbe  laots  cbargvd  by  him,  whieb,  it  waa  insiated* 
did  not  entitle  him  to  an  injunction.  The  Court 
ralbeed  tbe  a^mlication,  tbe  other  defendant  not 
bavtng  anawereo.    Prtarev.  Hagdn,  3  Y.  &  J.  190. 

(E)  Practice. 

On  a  motion  for  an  ininnction  by  a  plaintiff  in  an 
inteipleadiag  auit,  no  aftdaTit  ia  neoeaaary,  except 
tbe  aiSdavit  denting  oolluaioa.  fVy  r.  Watmn,  7 
Law  J.  Cb«Bc  1>5. 

A  plaiauff  cannot  move  «r  parte  for  an  injunction, 
alUr  be  baa  served  tbe  defendant  with  aubpoena, 
and  tbe  defendant  baa  appeared.  Perry  r.  Welter, 
3  Rues.  519. 

An  injunction  allowed  to  be  moved  for  ex  pane, 
in  a  preaaing  caae,  after  the  defendanu  had  entered 
an  appearance. 

In  thia  case,  coonael  having  been  instructed  to 
•ppoae  the  motion,  aliboogh  no  notice  bad  been 
given,  the  Court  allowed  them  to.be  heard.  Aero- 
aioN  V.  Briuol  Dock  Company,  1  Roaa.  &  M.  321. 

An  injunction  was  prayed  for  in  the  prayer  of  the 
bill,  but  waa  omitted  in  the  prayer  of  procesa,  and 
oa  that  account,  a  motion  for  an  injunction  was  re- 
fuaed,  but  leave  was  given  to  amend.  The  bill 
was  accordingly  amended,  and  on  the  motion  being 
renewed,  it  waa  objected  that  the  application  could 
not  be  repeated,  until  tbe  time  for  anawering  tbe 
amended  bill  bad  expired;  bot  the  objection  was 
overruled.     Wood  v.  Beadell,  3  Sim.  373. 

Where  the  obligor  in  a  bond  has  obtained  the 
cotnmon-inj unction  to  restrain  tbe  obligee  from  pro-i 
ceeding  in  ab  action  which  baa  been  commenced  in 
bis  name,  by  an  assignee  of  tbe  .bond,  tbe  answer 
of  the  obligee  cannot  be  read,  in  oppoBition  to  A 


asotton  to  diseoirn  tb«  injttnetion  nande  by  tbi  »• 
aigaee.     Momt^gua  v.  Hiii,  4  Rosa.  128. 

Upon  breach  of  an  injunotioo,  tlm  piattiBS  a^ 
either  to  move  that  the  defettdnm  aimfl  abev  cbsk 
why  be  aball  not  stand  committed,  or  to  give  asw 
of  a  motion  for  bia  coomiittnl. 

Service  of  notice  on  tbo  defondnnt  tbat  8ntBjf■^ 
tion  baa  been  ordered,  binde  him.    Dmrmmt  v.  j 
9  Law  J.  Chanc  12. 


INQUIRY,  WRIT  OF. 

[Writs  of  inquiry  may  be  made  retomnUs  on  my 
day.  Proceedings  at  the  return  thereof,  t  WiLi. 
c.  7,  9  Law  J.  Sut.  1.] 


t«. 


INSOLVENT  DEBTOR. 
(A)  Or  TAB  CooRt  ron  the  RbuepotIc- 

SOLVEIIT  DeBTOKI. 

(a)  Attomitt, 

(b)  Evideneo  ^ 
(B)  Of  THE  pETItlON. 

(a)  Ceateiite. 
(bS  Awtendment 
(r)  Dismimal. 

(C)  Of  the  Assignment. 

(D)  Op  THE  Assignees. 

(a)  AppatHtmeni, 

(6)  Pevers,  Ri^i,  mtd  Dutim. 

(E)  Of  THE  Schedule. 

(F)  Of  the  Hearing. 
(a)  Orderfor. 


(6)  Notice  <^. 
<cV  - 


Esamiiiafion. 

(0)  Opfosition. 

(a)  Whomay  oppoM, 

(ft)  FraudnUnUy    mmkimg 

Property,    and    Fraudmleit  Pre- 
fermtee, 
(e)  DebtefmuduUnthf  eantrtud. 
(d)  MalieioMi  Infmry, 
(a)  Vexaiumi  Defence, 
<H)  PRioit  Insolvency  or  Bankiuptct. 

( 1 )  Removal  of  Prisoners. 
(K)  Discharge. 

(a)  Who  entUkd  to. 

(6)  Rigftff,    Priaiiigft  am 

'  after. 
(c)  Pleading  and  Ewdenee. 


(A)  Op  the  Court  for  the  Relief  of  Iji- 
solvent  Debtors. 

(a)  Auomiee, 
Where  an  attorney  accepts  a  retainer,  end  dwa 
is  a  change  of  custody  of  the  insolvent,  who  tbm 
retains  auotber  attorney,  who  prepares  bis  pspMSi 
the  first  attorney,  having  no  lien,  cannot  oppost  tbs 
discharge  of  such  insolTent  In  re  PoOiUl,  1  Cnss. 
190. 

(It)  Evidence  of  Proceedings  ia. 

Ofiice  copies  of  pitpcrs  are  adnititoible  in  tbenpe* 
rior  courts ;  the  onginal  papers  however  are  sllev«d 
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9  be  Mot  upon  ptymrat  of  Um  ezpoiiM  of  oiBee 
ojtiet.    In  rt  Walton,  1  Greta,  f  5f  • 

Qmert — whether  copies  of  the  proceedingt  in  the 
oaolvent  Debtors  Court  are  admissible  under  7 
lea  4.  e.  57.  s.  76,  except  for  the>  insolvent  nnd 
leditors.     NiehcUi  ▼.  Downet,  t  M.  &  M.  13,  a.  e. 

C.  Se  P.  330.  [Tenterden] 

The  pronsioB  in  the  76th  aection  of  the  7th  Geo* 
••  c.  57,  that  a  certified  copj  of  the  petition,  ache- 
ule,  order  of  adindication,  8tc,  *' shall  at  all  times, 
e  admitted  in  all  courts  whatever,  as  sufficient  eri- 
leoce  of  the  aame,"  does  not  take  away  the  right  of 
icdnciog  in  evidence  the  original  order  of  adjodi- 
Btion  procured  from  the  Court.  Northam  y.  La- 
nicAe.  4  C.  &  P.  140.  [Tindal] 

The  office  copy  of  an  insolvent's  petitioD,  attested 
y  the  officer  of  the  Insolvent  Debtors  Court,  is 
uffieient  eyidence  to  proye  an  allegation,  that  the 
letition  snbecribed  by  the  insolvent  was  duly  filed. 
fonld  y.  Hulmt,  3  Cf.  &  P.  6f  5.  [Tindal] 

In  an  action  by  the  assignee  of  an  insolvent 
lebtor,  certified  copies  of  the  assignments,  and  the 
rder  of  the  Court  for  the  diacharge  of  the  prisoner, 
re  sufficient  to  proye  the  title  of  the  assignee,  and 
hat  the  prisoner  was  discharged  under  the  act; 
nd  it  is  not  necessary  to  prove  the  insolvent's  peti- 
ion,  in  order  to  shew  that  the  Insolvent  Court  had 
orisdiction.  DeUiJuld  v.  Freeman,  8  Law  J.  C.P. 
0,  s.  e.  6  Bicg.  S94,  s.  c.  3  M.  &  P.  704. 

To  make  the  contenta  of  a  schedule  evidence 
gainst  sn  insolvent  debtor,  temhU,  that  some  evi- 
ience  of  identity  is  necessary ;  and  it  will  not  be 
uffieient  that  the  achedule  purporta  to  be  the  sche- 
lule  of  a  person  of  the  name  of  the  insolvent.  Ki- 
holh  V.  Downei,  4  C.  &  P.  330,  s.  c.  f  M.  &  M.  IS. 
Tenterden] 

Semhli,  that  certified  copies  of  the  petition  and 
ehedule,  and  of  the  order  of  the  Court,  under  sesi, 
le  sufficient  evidence  of  the  discharge  of  the  party 
nder  the  Jnsolyent  Debtors  Act.  Nariham  v.  l^a^ 
ouehe,  8  Law  J.  C.P.  62,  a.  c.  3  M.  &  P.  646. 

A  copy  of  an  order  of  the  Insolvent  Debtors 
!ourt,  referring  the  matters  of  an  insolvent's  peti- 
ion  to  be  beard  by  the  Juaticea  at  Sessiona  in  WaUi, 
D  pursuance  of  the  7  Geo.  4.  c.  67.  a.  41,  together 
rith  a  copy  of  the  affidavit  of  the  service  of  the 
rder  upon  the  insolvent's  creditors,  affixed  to  it 
nth  a  pin  (the  latter  only  bearing  the  seal  of  the 
!ourt  and  the  certificate  of  the  proper  officer),  were 
endered  in  eyidence  under  the  76th  section  of  the 
latute  : — Held,  that  the  certificate  and  seal  on  the 
opy  of  the  affidavit,  was  a  aufficient  verification  of 
oth  documenta.  Janet  v.  NiekolU,  7  Law  J.  C.P. 
67,  s.  c.  3  M.  &  P.  12. 

(B)  Of  the  Petition. 
(s)  CoMteAtf. 

An  insolvent  having  used  difiTerent  names  upon 
mner  hearings,  but  having,  sinoe  his  last  discharge, 
biained  his  baptismal  register,  by  which  he  had 
■certainod  and  petitioned  in  his  right  name,  aucfa 
escription  deemed  sufficient.  In  re  Fatter,  1  Cress. 
78. 

(fr)  Amendment, 

The  second  petition  omitting  to  state  the  dismissal 
f  the  former,  but  stating  insolvent  was  not  dis- 
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charged  under  it,  is  amendable.  Jm  f«  Blow,  t  Cress* 
180. 

The  ftct  of  an  omission  in  the  petition  of «  pre- 
vious confinement  being  proved  at  a  aecond  beanng, 
the  Court  allowed  the  petition  to  be  amended,  instead 
of  dismissing  it.    Jn  re  Bailey,  1  Cress.  X16. 

(c)  DitmittaL 

A  collusive  arreat  no  ground  for  dismissing  n  pe- 
tition, if  there  be  a  bondjide  debt ;  but  where  it  is 
accompanied  by  a  disposal  of  property,  the  Court 
will  dismiss  the  petition.     In  re  Field,  1  Cress.  $36. 

Upon  an  inaolvent  candidly  admitting  that  his 
arrest  was  collusive,  the  Court  forbore  Uieir  usual 
practice  of  dismissing  the  petition,  upon  his  paying 
the  amount  of  the  ssle  of  his  property  into  court. 
In  re  Hammond,  1  Cress.  214. 

Petition  dismissed  on  proof  of  perjury.  J»  re 
Rolhery,  1  Cress.  195. 

Petition  dismissed,  upon  proof  of  the  falsity  of 
the  estate  paper.     In  re  Damen,  1  Cress.  2t3. 

An  omission  of  previous  bankruptcy,  cause  of  dis- 
missal of  petition.    In  re  Blow,  1  Cress.  180. 

Where  a  hearing  is  adjourned,  and  the  insolvent 
having  been  previously  declared  a  bankrupt,  omits 
to  appear  pursuant  to  such  adjournment,  but  files  a 
new  petition,  without  applying  to  dismiss  the  first, 
the  Court  will  dismiss  the  second.  In  re  Stanley,  1 
Cress.  215. 

(C)  Op  THE  Assignment. 

The  assignment  of  the  real  and  peraonal  estate 
and  effects  of  an  insolvent  debtor,  under  the  statute 
7  Geo.  4.  c.  57,  passes  to  the  assignee  only  what  the 
insolvent  wss  entitled  to  at  law  and  in  equity ;  and 
where  an  insolvent  had  deposited  with  a  creditor 
the  title  deeds  of  sn  estate,  as  security  for  a  debt : 
— Held,  that  the  assignee  of  the  insolvent  debtor 
could  not  recover  from  such  creditor  the  rent  of 
such  estste  received  by  the  latter,  subsequently  to 
the  discham  of  the  insolvent  debtor.  Garry  v. 
SharraU,  8  Law  J.  K.B.  306,  s.  c.  10  B.  &  C.  716. 

A  voluntary  payment  to  a  creditor,  by  an  insol- 
vent, within  three  months  before  his  imprisonment, 
although  in  discharge  of  a  band  Jide  debt,  is  a  frau- 
dulent delivery  of  money  within  the  32nd  section  of 
the  7  Geo.  4.  c.  57,  and,  consequently  void.  Hsr- 
bert  V.  Wileoekt.  8  Law  J.  C.P.  49,  s.  c.  6  Bing.  203, 
s.  C.3M.&  P.  515. 

A  testator  devised  freeholds  to  trustees  and  their 
heirs,  upon  truat  to  apply  the  rents  for  the  benefit  of 
his  son  during  his  lite,  ss  they  should  think  fit ; 
and  he  declared  that  his  son  should  not  have  power 
to  Fell,  mortgage,  or  anticipate  the  said  rents ;  after 
the  father's  death,  the  son  took  the  benefit  of  the 
Insolvent  Act: — Held,  that  the  assignee  of  his  es- 
tate was  entitled,  during  the  son's  life,  to  the  rents 
of  the  demised  premises.  Grveii  v.  Spieer,  8  Law  J. 
Chanc.  105,  s.  c.  1  Russ.  &  M.  395,  s.  c.  1  Tarn. 
396. 

An  inaolvent,  with  a  yiew  to  taking  the  benefit 
of  the  act,  and  by  way  of  a  fraudulent  preference 
of  the  particular  creditor,  gave  a  warrant  of  attor- 
ney, under  which  all  hia  goods  were  taken  in  ex- 
ecution and  sold  : — Held,  that  the  warrant  of  attor- 
ney 80  given  and  acted  upon  operated  as  a  "  tranafer" 
of,  or  '*  charge"  upon  his  estate,  within  the  32od 
section  of  the  7  Geo.  4.  c.  57  ;  and  that  the  ssle 
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«C  the  foods  wdcr  th*  cuoinatBBeM  ww  wi  *'  ti- 
m^tamBmC  of  his  effects  within  the  tame  tection. 
SUm^  t.  Tk^mmt,  8  Uw  J.  CP.  I3t,  s.  c  6  Btpg^. 
416,  4  M.  &  P.  87. 

(D)  Or  THK  Amionbis. 

Ab  Mffgiiim  nsj  hs  appomtsd,  prior  to  filing  the 
SBhid>iW»  u  sttfidsot  nottsds  of  mskiog  away  with 
fnpKtj  bo  showa.    J«  m  B«tt,  1  Cres^  910. 


(ft)  FtfMn,  Jtigkii,  mnd  Dutut. 

A  hang  is  iasolveot  dicaoutsocos,  tnd  wisbiog 
to  CQM|iDaad  with  his  croditors,  bad  two  actions 
hfoaght  ^aiMt  hin ;  A  applied  to  B,  aa  attoney, 
to  defrsd  them,  which  B  refused,  onlesa  be  was 
paid  tOL  in  hand.  The  Booey  was  paid  to  B,  who 
deleadeJ  the  actieas.  (he  oosU  being  more  than  20/. ; 
after  Aia  A  took  the  benefit  of  the  Inaolreot  Act : 
— HeM,  that  the  tOL  could  not  be  recovered  by  the 
maigMM  firoei  B,  as  it  was  not  a  roluotaiy  pay- 
SiMt    Tnmp  ▼•  BrwJb,  4  C.  &  P.  SSO.  [LitUcdale] 

<)mh  whether  the  asaignee  of  ao  insolvent  can 
lain  tain  «n  action  Sfsinst  an  attorney,  for  negli- 
geace  in  prapartng  aleese  ibr  the  inaolveot,  wherebv 
he  fiul^i  to  obtain  poeeeesioa  of  the  premises  demised. 
iMyie4d  ¥.  Fr««H«a.  8  Law  J.  CP.  70,  s.  o.  6 
Bin«.  t^  a.  c.5  M.  &  P.  704. 

TVs  aisig;nss  of  an  insolvent  debtor  cannot  rpooTsr 
an  «n  action  commenced  by  him  as  ateig^ee  be- 
five  the  sssijaaniat  execnted  to  bun,  thoogb  it  is 
extorted  befiMe  the  trial,  bnt  not  before  the  decla- 
Lumrmn  v.  MUUr,  f  M.  &  M.  97.  [Pat- 


Whete  n  txnnsnction  between  an  insoWsnt  and 
creditor  ^before  the  inprtsonment  of  the  former,) 
as  v««d  gainst  the  assignees,  under  the  7  Geo.  4. 
«..  37.  s» :».  the  hitter  may  mainuin  trover  against 
the  ciediior  £sr  tl^  vahM  of  the  property  in  qoev 
tisa ;  alihiMigh  the  titW  of  the  assignee,  taken  upon 
tW  etiKt  wvfds  of  the  llth  section  of  that  act, 
w^«M  •««  b«<tn  until  aAer  the  imprisonment. 
.S«»«4r«  V.  H  ta  ;<|9. 8  Law  J.  K.B.  SlS. 

IV»  Ic^  section  of  the  Insolvent  Debtors  Act, 
f  V»^v  4..  \\  >r»  by  which  it  is  provided  that "  the 
IKV'^  »^>»al  aeeii^nVe  may  aue  in  his  own  name,  if 
t)k^  C-^^-ft  sfc^  so  order,  (or  the  rfcovering,  &c 
i)b«  e«>^«iiK  \v\  «>f  the  ineoiTent,"  is  only  affirmative 
yit'  ib^  v***!^  'k-ierirht  to  sue  conferred  upon  the 
ii*^vi««^MHkl  a*««^:ttee  by  the  assignmenL  Danc^f, 
tt  «au« «  law  J«  C\P.  163,  s.  c.  6  Biog.  486,  s.  c. 
4  M«  jw  P»  ^^l» 

I  he  dr^dant  sued  out  s  /.  /«.  on  the  SOth  of 
June,  tt|Mm  a  ju^^i^ment  signed  on  that  day  upon  a 
wnrvaut  v4f  a(tortt«>T  |r^v<^n  by  J  S.  On  tbe  Ist  of 
juW«  the  giH>>U  ot*]  S  were  taken  in  execution,  and 
•g4u  «M  the  iBth  ;  the  defendant,  who  was  also  the 
laudlvtfd  of  the  premises  on  which  the  goods  were 
take«,  letaining  a  sum  of  iSCU.  for  a  year's  rent, 
bevv«Kl  the  amount  of  the  judgment  debt.  J  S  sur- 
ieu\Wit>i  himself  to  prison,  st  (he  suit  of  aooiber 
v(Wu\u-»  on  the  14th  of  June;  and  on  the  19th  of 
July  fileii  his  petition  in  the  Insolvent  Debtorp 
^V(;n:._HrUl»  U»>*t.  under  tbe  34tb  section  of  the 
7  ii«H)k.  4.  c.  67,  the  assignees  of  J  S  were  entitled 
1^  ve\Atver  the  »uni  soretsined  in  an  action  for  money 
Ksd  and  rect'ived^tbe  statute  8  Anne,  c.  14.  a.  U 
v^(enipl<itiag  the  oass  of  an  adverse  execution, 


V0t  an  executioB  st  th«  suit  of  the  Uodloid  hn 
Taylor  v.  Lanyom,  8  Law  J.  CP.  180,  s.  c  6  Biaf, 
536.  %c4Ml&P.  3i6. 

Tbe  provisional  sssi^ee  of  t^e  Insolveni  Dcten 
Court,  18  entitled  to  his  costs  frooa  the  aaiortgtgss 
in  s  suit  for  foreclosure;  apd  the  mortgages  vS 
be  then  sllowed  to  sdd  theaoi  to  the  princ^Ml  sed 
interest  due  upon  the  security.  Pemkt  t.  GiH§H,  9 
Law  J.  Chanc.  168. 

Assignees  of  sn  insolvent  nuirtgigor  sie  nstcs* 
titled  to  tbf  costs  of  s  suit  fior  foreclosnts,  thoa^ 
they  by  their  Slower  disclsim«  snd  ssy  that  if  th^ 
had  been  applied  to,  they  would  have  lelcesed  lie 

auity  of  reaemption.  (kfHins  ▼•  5Atr/sy»  1  Bnsb  k 
.  638. 

The  equity  of  redemption  of  a  lesaehpld  fisr  jisis, 
with  a  covenant  for  perpetual  renewnl,  is  not  o  is- 
terest  in  real  estate  within  the  mesning  of  the  J3 
Geo.  3.C.  102.  s.  19. 

Tbe  sssignee  o(  an  iosolrent  i^  not  boond,  nda 
that  section,  to  dispose  of  such  nn  equity  of  redsap- 
tion  by  public  suction.  Waldton  t.  HoaeU,S  Basb 
376. 

(E)  Op  the  Sohbduix. 

Question  of  a  mis-description  of  resideoce,  as  ta 
whether  s  cssusl  visit  to  a  friend  oon^titnted  tbs 
last  place  of  abode,  and  limit  of  time  of  residace 
there.  Tbe  Court  divided  in  opinion.  Imr^CKt^ 
X  Cress.  252. 

If  an  insolvent  has  carried  on  business  slone,  h«t 
St  the  ssme  time  trsdes  under  tbe  fictitious  fim  tf 
A  B  &  Co.,  he  is  boand  so  to  describe  snd  sdverdtf 
himself.     In  re  Blondell,  1  Cress.  254. 

Debts  barred  by  the  Statute  of  LiniitBtioes  mast 
be  inserted  in  the  schedule.  In  re  Lefl^ghptXae,  1 
Cress.  181. 

A  party  who  has  given  in  n  schedule  on  oath,  ef  iQ^ 
his  debts  and  credits  to  tbe  Insolvent  Oebtoxs  Coaiti 
cannot  afterwards  clsim  a  debt  not  tlsNc  staisd. 
NicfudU  V.  Downei,  2  M.  &  M.  13,  s.  c,  4  C.  &  F. 
330.  [Tenterden] 

An  old  schedule,  upon  which  the  petition  was 
dismissed,  cannot  be  used  in  evidence  for  the  per- 
pose  of  contrasting  tbe  same  with  the  present  scfe- 
duls.     In  re  Fvtttr,  1  Cress.  179. 

(F)  Of  tbe  Hcarikg. 

(a)  Order  for. 

No  ord^  fpr  hearing  before  a  commiisionar  os 
tbe  circuit,  csn  be  issued  later  thfin.  the  28th d^ 
before  the  dsy  notified  in  tbe  Gasette  for  the  atten- 
dance of  the  commissioner. «  In  v  PLuidaittA,  I 
Cress.  179. 

Order  for  hearing  dismissed,  materially  diien 
from  cases  requiring  a,ra-adFextisement,  as  ia  tks 
Istter  case  eitlier  party  may  compel  the  other  to 
proceed ;  in  the  former  not.  Ju  re  Young,  1  Cresi. 
225. 

(h)  NAdieerf. 

The  description  of  sn  insolvent  in  the  adfsrti«r 
ment  being  merely  that  of  an  *'  agent" :— Held,  ts 
be  insufficient.     In  re  Gibbons,  244. 

Re-sdvertisement  in  consequence  of  a  misassser, 
notwithstsnding  tbe  error  originated  in  the  Gasstis 
Office.     In  re  Watt,X  Cnm.  177* 

The  omission  of  a  crsjlitor's  nsms  in  the  afibedpiK 
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r  verified  ht  tMxwM,  ii  gnulmii  Mffotoat  Ibr  ^lio 
>>ttrt  to  erder  an  •dibomm^iit,  for  tkb  purpoie  of 
iiaertioa  of  tach  cnditor,  and  of  Mirttog  hiih  ^ftB 
mk»  of  hetring^    In  r<  Armt^  1  CMi&  S48. 

(0)  JScomifiatiDJi. 

An  iniolTent  mar  bo  ^laminod  fiom  the  intai« 
Dgatoriea  taken  boiore  tlis  aDmttiitii0nen  of  baak* 
vpla.    In  r$  B«T«tt»  1  Creaa*  19f . 

(G)  Opposition. 

(a)  Who  may  <^pfMM. 

Tha  haaring  of  an  ioa^Tani  having  bean  ndjoam« 
d  for  the  pnrpote  of  enabling  him  to  ameod  his 
latcription,  at  Wbieh  hearing  onlj  one  eraditor  ap-s 
laared  to  oppoae,  a  qeeation  aioee  at  the  aecoad 
tearing,  aa  to  the  admiaaibilitjr  of  two  new  oppeaiog 
ifeditora,  who  had  not  appeared  to  oppose  at  the 
int  hearing.  The  Coart,  apon  a  conference,  were 
(quail/  divided,  and  no  judgment  waa  given  ia  m- 
peet  6f  the  conplainta  of  the  two  new  oppoaing 
it^ditot*.  It  ieemed,  however,  ibat  if  the  Court 
lad  diamiaaed  the  order  for  hearing,  inatead  of  ad- 
onming  the  caae  for  re-advettiaement,  that  (he 
Wo  dreditora  would  have  been  entitled  to  fresh  no- 
ice*,  and  night  have  oppoaed  at  the  aeoond  hearing, 
ibtwithatandtng  they  had  not  appeared  to  eppoae  at 
hefirftti    In  re  Riehardt,  1  Creaa.  936* 

.(6)  FtamduUntiy  maHug  away  with  Frvptrty,  mnd 
FroMduknt  Prrftnme. 

Fraudolent  diapoaal  of  property,  after  an  offer  to 
wnpromiae.     In  re  Mmrtin,  1  Creaa.  919, 

An  inaolvent  having  agreed  to  aaaign  property  to 
I  relation,  omita  to  execute  the  auignment  tor  aome 
■Dntha«  deferring  it  until  hia  aiiaira  are  in  a  atate 
if  embarraaament:  theexecntion  of  aoch  aaaignment 
bald  to  bo  midaa  preference.  In  ta  Berry,  1  Creaa. 
116. 

(e)  Debit  frauduUntljf  contracted. 

If  a  debt  ia  contracted  bond  fide  in  the  flrat  in- 
rtaoce,  and  it  ia  afterwnrda  dieeoTered  that  a  fraud 
lk«a  need  in  the  payment  of  aoeh  debt :— Held,  that 
M  remand  rah  be  given  for  aucb  fraud*  In  re  Ritk" 
Irhft  1  Creaa.  185. 

if  an  inaolvent,  at  the  time  of  cootracting  hit  op- 
Bdaing  e^ditor'a  debt,  did  to  without  any  irandn* 
lent  intent,  and  it  appearing  by  the  aubaeqoett  aet 
)f  the  inaolvent  that  bia  intentiona  were  founded  on 
;ood  faith,  aa  far  aa  regarded  a  promise  made  to 
:bo8e  oppoeing  creditora,  the  Conrt  will  not  give  an 
id  verse  judgment;  but,  it  being  proved  that  hia  hav- 
ng  appropriated  a  aom  of  money  to  hia  own  oae, 
inder  20^.,  the  discretionary  clanae  of  the  act  of  par- 
iament  will  be  brought  into  operation.  In  re  Bate,  1 
ureaa.  S48. 

No  fraud  being  intended  at  the  time  a  contract  ia 
nade,  the  future  diapoaal  of  the  property  paaaed  by 
loch  contract,  no  gronnd  fdr  a  reniaud  onaerthe  act 
>f  parliament     In  re  Manton,  1  Cresa.  f59. 

Where  a  party  haa  been  defrauded  Wan  insol- 
rant,  and  anerwarda  accepta  paym^fH  of  part  of  the 
lebt  incurred  by  auch  fraud,  that  aooeptanee  will 
let  aa  n  walvteof  the  fhiod.    In  re  G»b&nt,l  Cieaa. 

Where  debta  are  oontraetid  withont  reasonable  or 
nobable  expectation  of  payment,  the  Court  reqtiire 


the  etidenoe  of  the  oppoaing  creditor,  complaining 
of  the  mode  of  auch  debu  ^iug  contracted.  In  rb 
Brewtter,  1  Creaai  199. 

(d)  MtHiieiottt  Injury. 

In  the  abaenee  of  proof  bf  a  maKeioua  injury  in 
an  aetiOtt  of  tort,  the  Court  will  not  pmoounee  an 
adrerae  judgment,  n&n  obiiante  the  debt  being 
fbilnded  on  a  verdict  reoovered  for  the  plaintilF  in 
the  ooufta  above.    In  re  Pratt,  1  Creaa.  f f 9. 

(e)  Vexatiout  Defence, 

The  only  debt  in  the  achedole  being  the  attonttt 
of  a  rerdiet  for  trespasa  conunitted  by  the  inaolvent^ 
who  had  been  once  before  discharged  from  a  debt  of 
the  aame  nature  at  the  auit  of  tbe  same  petty,  and 
in  both  of  which  actions  be  hsa  pat  bia  creditct*  td 
an  unnecessary  expense,  by  pleading  the  general 
iaaoe : — Held,  that  after  the  right  of  the  creditor  had 
once  before  been  decided,  soeh  plea  waa  frivolood 
and  vexatioua.  Consent  of  three-fourtba  of  the  ere* 
ditora  required.    In  re  Harrit,  1 C  rose.  191. 

In  an  action  agaitaat  the  inaolvent,  aa  acceptor  of 
a  bill  of  exchange,  where  the  general  iaaoe  waa 
pleaded,  and  no  defence  waa  offered  at  the  trial,  the 
▼erdict  was  for  the  plaintiff.  Upon  his  hearing 
under  the  act,  the  schedule  stated  the  advance  of 
the  money  for  which  the  bills  were  given ;  but  no 
evidence  being  offered  aa  to  the  admianon  of  the 
debt  before  the  action  brought : — Held,  the  oppo- 
aition  waa  not  anpported  for  want  of  auch  admiaaion* 
In  re  Foeter,  1  Creas.  178. 

If  an  insolvent  defenda  an  action  for  the  falae 
warranty  of  goods,  and  fails  in  auch  defence,  oppo- 
aition  unarailable,  under  the  49th  aection.  In  re 
Enerard,  1  Creaa.  195. 

Insolvent  not  liable  to  be  remanded  upon  the 
warranty  of  a  horae  whieh  waa  fbund  to  be  vicioua, 
but  of  whieh  he  waa  not  previously  aware.  In  ra 
MurreU,  1  Creaa.  fOS. 

(H)  Prior  Insolvency  or  Bankroptcy. 

In  eatabliahing  a  locut  standi  under  the  64th  aee- 
tion,  if  it  appeara  that  the  inaolvent  haa  been  deal- 
ing in  accommodation  billa,bia  caae  will  be  adjourn* 
ed,  to  obtain  tbe  conaent  of  bia  creditora.  In  re 
Hickman,  1  Creaa.  209. 

The  conaent  of  creditora  required,  where  inaolvent 
accepted  accommodation  bills,  after  hia  discharge 
upon  a  former  petition  filed  within  five  yeara  of  hia 
present  application.     In  re  Cadogan,  1  Creaa.  3S4. 

Conaent  of  creditora  required,  where  the  insol- 
vent accepta  accommodation  billa,  within  five  yeara 
ii(  hia  fonner  diacharge.    In  re  WUUaim$,  1  Creaa. 

fse. 

The  consent  of  three-fourths  of  tbe  creditora  re- 
onisite,  where  an  uncertificated  bankrupt  renewa  old 
debts  contained  in  hia  former  achedule,  he  havittg 
been  discharged  from  auch  debts  within  five  yeara. 
In  re  Levi,  1  Cresa.  «X5. 

If  an  inaolvent,  who  ia  an  uncertificated  bank- 
rapt,  rename  a  debt  contracted  prior  to  auch  bank- 
ruptcy, upon  his  hearing  under  the  Inaolvent  Act, 
each  renewal  will  prevent  his  diacharge,  without  the 
eonsefit  ot  fhree-fourths  of  bis  creditors,  under  the 
64th  seotion.     In  re  tiadewood,  1  Creaa.  197. 

Tbe  renewal  of  a  debt  nfte^  discharge,  if  procured 
by  a  threat  of  prolonged  Imprisonment,  win  not  be 
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A  groand  of  oppositioii,  to  at  to  require  an  ioaolreiit 
to  obtain  the  consoit  of  three-foarths  of  hia  cro- 
ditora.    In  r§  Veniono,  1  Creaa.  18f. 

(I)  Removal  of  PaisoMERa. 

InaoWent  ramored  at  the  ezpenae  of  ore^itora, 
tttfti  pbtiantt  no  affidavita  filed  in  aopport  of  appli- 
oatioo.     In  r§  Aglen,  1  Creaa.  f  05. 

Intolventa  may  be  remoTed  at  the  expenae  of  a 
creditor*  itaii  obuantt  no  oppotation  baring  been  en- 
tered in  London.    In  r§  Wood,  1  Creaa.  196. 

On  application  to  remore  an  inaolreat  into  the 
coontry  for  hearing,  if  the  coonael  for  the  oppoaing 
creditor  baa  affidanta  in  anpport  of  bta  application, 
be  ia  not  bound  to  put  them  in  to  be  read,  aa  the 
oootenta  might  enable  the  inaolvent  to  baiBe  hia 
creditora.     In  r«  Ralph,  1  Creaa.  tSS. 

Diachaige  adjudicated,  where  an  inaolvent  waa 
ramored  bj  ^6Mf  earpiu.  Qumre,  if  remoral  con- 
teated,  could  inaolvent  avail  bimaelf  of  hiadiacharge  t 
In  ra  Burdtr,  1  Creaa.  215. 

(K)  Discharge. 

(a)  Who  entitled  to. 

[itfurra^  r.  RtmHt,  2  M.  &  R.  433,  Dig.  Law  J. 
S8Se.] 

The  tap- room  of  Kingaton  town  nriaoo,  held  to 
be  a  diatinct  part  of  the  priaon  ;  ana  an  objection 
to  an  inaolrent'a  diacharge  being  founded  upon  hia 
having  frequented  the  tap-room  after  filing  bia  peti- 
tion, waa  held  to  be  good,  under  the  12th  aection 
of  the  act  of  parliameot.    In  ro  Walter,  1  Creaa.  22 1 . 

(6)  Rightt,  PriviUgti,  mnd  Liabilities,  after, 

A  diacharge  under  the  55  Geo.  3.  c  102,  aa  well 
na  under  the  7  Geo.  4.  c.  57,  relievea  the  inaolvent 
from  a  judgment  on  a  warrant  of  attorney  to  replace 
atoek  at  a  foture  day.  Sanunon  v.  Miller,  7  Law  J. 
K.B.  357,  a.  c.  9  B.  6c  C.  770,  a.  c.  4  M.  &  R.  551. 

Quaere — whether  an  inaolvent  debtor,  who  haa 
auifered  judgment  by  default,  after  he  has  duly  ob- 
tained hia  diBoharge  under  the  7  Geo.  4.  c.  57,  (in- 
aerting  the  debt  in  hia  achedule,)  ia  entitled  to  be 
relieved  from  an  execution,  upon  a  aummary  appli- 
cation to  the  Coort.  Cook  v.  Towneend,  9  Law  J. 
C.P.  77,  a.  c.  5  M.  &  P.  12. 

In  replevin,  interlocutory  judgment  waa  aigned 
againat  the  defendant  for  want  of  an  avowry.  The 
defendant  waa  afterwards  arreated  by  another  cre- 
ditor, and  obtained  hia  diacharge  under  the  In- 
Bolrent  Debtora  Act  After  the  diacharge,  the 
plaintiff  executed  a  writ  of  inquiry,  and  iaaued  aji. 
fa*  for  the  amount  of  damagea  and  coats.  The  Court 
refuaed  to  aet  aside  tbe^.  fa,  for  irregularity,  hold- 
ing that  the  judgment  waa  not  auch  an  ascertained 
debt,  at  the  time  of  the  impriaonment,  aa  to  be  af- 
fected by  the  inaolvent*a  diacharge.  Wibner  v. 
Whiu,  8  Law  J.  C.P.  69,  a.  c.  6  Bing.  291,  a.  c.  3 
M.  &  P.  671. 

Where  a  person  baa  applied  for  relief  under  the 
Inaolvent  Act,  7  Geo.  4.  c  57,  and  the  Court  haa 
made  an  order  that  he  ahall  be  diacharged  from  hia 
debts  so  soon  aa  be  ahall  have  remained  in  custody 
at  the  suit  of  one  of  bis  creditors  for  such  a  time,  to 
be  computed  from  the  date  of  filing  hia  petition, — 
auch  diaobarge  is  conditional  only ;  and  the  condi- 
tion must  be  strictly  fulfilled. 


In  auch  a  case,  bafiyro  the  prswcrihed  tana  of  is- 
priaonment  waa  over,  the  debCcir  oompraaaiacd  wA 
hia  detaining  creditor,  and  was  diacharged  em  ef 
cuatody : — Held,  that  under  Cb«ae  circaBtftaneaalii 
diacharge  under  the  InaolTent  Act  was  of  so  avel; 
and  that,  being  anbaeqoentlj  arreated  lor  a  debt 
which  waa  duly  inaerted  in  bia  seiiadalav  bewai 
not  entitled  to  be  diacharged  ;  nltboagh  be  bad.  ea 
the  whole,  been  ia  cuatody  asore  tham  the 
time.    Ex  paru  WhUe,  9  Law  J.  K.  B.  97; 

A  diacharged  inaolvent  debtor 
treapaaa  for  breaking  and  entering  the 
which  be  redded  before  hia  render  to 
aasignmeat  of  hia  property,  withoot  ncoviag  a 
conatmctiva  poaaeaaion  in  mm  with  toe  aeaast< 
aaaigneea.    Topham  t.  Dent,  8  Law  J.  Cf  .  171, 
a.0.  6  Bing.  515,  a.  o.  4  B(.  &  P.  264. 

A,  an  insolvent  debtor,  in  hia  aehadnia,  alairi 
that  he  had  given  bia  acceptanoe  to  B,  who  was  the 
drawer  of  the  biO,  but  A  did  not  nsentiaB  the  aaae 
of  the  indorsee  in  hia  schedule : — Held,  thai  if  bs 
did  not  know  the  bill  to  have  beeiL  iadoraad,  lUi 
would  be  a  bar  to  an  action  by  the  indonae;  kat 
that  if  the  inaolvent  had  been  told  that  the  biH  aw 
in  the  handa  of  the  indoraee,  the  ioaolveBt  a  iiiJil  bi 
still  liable,  although  the  jury  might  think  ha  bdi 
forgotten  what  he  had  been  told,  and  that  hia  aitar^ 
ney  had  made  inquiriea  aa  to  who  held  the  U, 
with  a  view  of  pnttiag  auch  bolder'a  name  into  iba 
inaolvent'a  achedule.  Lewis  v.  JMoaoii,  4  C  &  P. 
Stt,  [Utiledale] 

(c)  Pleading  and  Evidmue, 

[And  aee  ante,  A  bJ] 

In  an  action  againat  the  acceptor  of  a  bill  ef  a- 
change,  who  pleaded  hia  diacharge  ander  the  la- 
aolveot  Debtora  Act,  the  defimdant  having 
acribed  the  holder  in  hia  achedule,  and  there 
aome  evidence  tending  to  shew  diat  he  knew  the 
holder  at  the  time  :^>Held,  that  the  true  qocatiaa 
for  the  jury  waa,  whether  he  did  ao  know  the  biMar. 
Leoy  V.  DolbeU,  2  M.  &  M.  202,  [Tenterdan] 

A  replication  to  a  plea  of  diachaige  nider  tka 
Inaolvent  Act,  *'  that  the  defendant  waa  actdaly 
diacharged,"  puta  the  discharge  only  in  isaoa;  the 
petition  tbereiore  need  not  be  given  in  evideaaa. 
Andrew  v.  PIsdger,  2  M.  Ac  M.  508,  a.  c  4  CIcP. 
274.  [Tindal] 
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(K)  RiTURii  or  Premiom. 

(L)  Bottomry  and  Responbkntia. 

(M)  Insoramce  on  Livbs. 

(N)  Irsurancb  against  Firb. 

(O)  Iksoranob  Broker. 

(P>  Actions. 


(A)  Parties  to  the  Contract. 

[A  ahip-owsOT  may  effaet  va  iosiiniice  on  his  own 

ia  his  own  ship,  and  bj  the  name  of  fireirht, 

[that  which  would,  properiy  speaking,  •be  freight 

I  earned  the  goods  of  other  persons. 
[Jlot  to  warrant  an  intnranoe  of  freight  on  the 
of  snothor,  there  most  be  an  actual  binding 
:t  between  the  owner  of  the  goods  and  the 
Mtticd,  Bs  to  the  freight.  Flint  ▼.  Flemjfng,  8  Law  J. 
(3.  360,  s.  c.  1  B.  &  Ad.  45. 

(B)  Interest. 

The  mortgagee  of  a  ship  insured  in  two  separate 
fficss,  without  eommanicating  to  one  that  he  bad 
Bsarsd  at  another.  In  one,  be  insured  for  f  ,0001., 
B  soother  for  1,700^  In  the  policj  in  eacb,  the 
lbs  of  the  ship  was  stated  to  be  3,000/.  The  ship 
ras  lost ;  aod  the  iosured  received  the  amount  of 
aeb  polioy  from  esch  office.  The  fact  of  the  double 
nsuraace  being  discovered,  one  of  the  offices  brought 
m  setion  against  the  assured,  to  recover  back  its 
woportiott  of  the  excess  of  TOOL  over  the  specified 
rslue  in  each  policy.  Tbe  defence  was,  that  the 
iefendant  insured  as  well  for  the  interest  of  the 
Bortgagor  as  his  own ;  tliat,  in  fact,  the  ship  was 
if  the  value  of  4,000/.,  and  so  he  bad  not  reoeiyed 
iBj  excess: — Held,  (espedallj  with  reference  to 
the  Registry  Act,  6  Geo.  4.  c.  110.  s.  45,)  that  whe- 
ther the  defendant  assnred  as  well  for  the  interest 
>f  the  mortgagor  as  his  own,  was  a  question  pro- 
Mriy  left  to  tbe  jury.  Irving  r.  Rickardton,  9  Law  J. 
E.B.  Xf  5,  a.  c.  2  B.  &  Ad.  193. 

(C)  Voyage. 

Where  a  British  registered  ship  had  sailed  with 
I  crew  bearing  the  sufficient  proportion  of  British 
vbjects,  according  to  tbe  6  Ueo.  4.  c.  109.  s.  If ; 
«t  that  proportion  bscsme  redneed  by  deaths  in 
he  course  of  her  voysge ;  snd,  after  a  fair  and 
easonable  endeavour,  without  success,  to  obtain 
he  requisite  supply  to  keep  up  the  proportion,  she 
tiled  with  a  number  of  foreigners  to  complete  her 
few,  and  vras  lost  in  her  Toyage  home:— Held, 
hst  the  Toyage  was  not  illegal,  according  to  tbe 
ibove  act,  although  no  oertilicate  had  been  pro- 
nred,  nor  any  statement  laid  before  the  proper 
nthorities  at  home,  according  to  section  19.  Suart 
\  PowiU,  8  Law  J.  K.B.  391,  s.  c  1  B.  &  Ad.  f  66. 

An  insursnoe  effected  upon  a  ship  for  a  voyage 
0  a  port  which  is  in  a  state  of  blockade  at  the  time 
f  effecting  the  insurance,  is  not  illegal,  unless  it 
ppear  that  there  is  sn  intention  to  violate  the 
tocksde.  The  royage  may  be  legally  made,  in 
xpectation  that  the  blockade  ms^r  hare  been  taken 
ff  by  the  time  of  the  ship's  arrival ;  and  inquiry 
M  this  purpose  may  be  lawfully  made  at  some  port 
f  the  bloclmding  ooantry .  HurraU  t.  Wim,  7  Law  J. 
LB.  309,  8.  c.  9  B.  &  C.  71C,  s.  e.  4  M.  &  R.  521. 

Policy  of  insurance  on  goods  by  all  or  either  of 
>nr  ships  named,  at  and  from  Singapore,  Penang, 


Malacca,  and  BataTia,  all  or  any,  to  the  ship's  port 
of  discharge  in  Great  Britain,  or  to  any  port  in  the 
united  Netherlands,  or  AltOna,  or  Hamburgh,  with 
leare  to  touch,  stay,  and  trade  at  any  port  or  place 
in  the  East  huii§t,  Persia,  or  elsewhere  beyond  or 
on  this  side  of  the  Cape  of  Good  Hope,  at  all  timea 
and  places,  until  safslv  arrived ;  beginning  the  ad- 
venture upon  the  goods  from  the  losding  at  abo9t  ; 
with  lesve  to  call  at  any  port  in  Great  Britain  to 
wait  for  orders ;  with  liberty  also  to  proceed,  touch, 
and  stay  at  any  ports  or  places  whatsoever,  poriien- 
Urljf  Singapore,  Pensng,  Malacca,  and  BaUvia, 
Cape  of  Good  Hope,  and  St.  Helena,  without  being 
deemed  any  deviation. 

The  ship  (one  of  the  four)  being  at  Batavia,  goods 
were  loaded  by  tbe  sssured  to  be  taken  to  Antwei|>. 
Thence  she  went  to  Sourabaya,  a  port  in  tbe  Islaod 
of  Java,  in  the  East  Indies,  and  there  loaded  other 
goods  also  for  Antwerp.  She  returned  fW>m  Sonrt- 
bay  a  to  BataWa,  and  sailed  thence  for  Antwerp. 

Soorabaya  is  not  in  the  direct  course  from  Bataria, 
Singapore,  Penang,  or  Malacca,  to  Europe,  nor  in 
the  direct  course  from  sny  one  to  any  other  of  the 
four.  It  is  distant  four  hundred  miles  from  Batavia 
eastward.  Anyplace  in  Persia  would  be  more  than 
one  thousand  miles  out  of  the  course  from  either  of 
those  four  places  to  Europe  :~Held,  that  there  had 
been  no  doTiation ;  and  that  the  goods  tsken  on 
board  at  Sourabaya  were  covered  by  the  policy. 
Hunter  t.  Leathliif,  8  Law  J.  K.B.  t74,  s.  c.  10 
B.  &  C.  858 ;  s.  c.  IN  error,  9  Law  J.  Exch.  118,  s.  c. 
1  C.  &  J.  423.  s.  c.  1  Tyrw.  355, 8.  o.  5  M.  &  P.  457, 
B.  c.  7  Bing.  517. 

(D)  Policy. 

[See  Stamp.] 

Insurance  on  a  ressel  *'  at  and  from  Leitb  to 
Shetland,  and  from  thence  to  Barcelona,  and  at  snd 
from  thence,  and  two  other  ports  in  Spsia,  to  a  port 
in  Great  Britain."  The  vessel  was  lost  while  load- 
ing at  Saloe ;  and  the  question  was,  whether  Saloe 
was  a  port  within  the  meaning  of  tbe  policy,  llie 
affirmative  held  br  tbe  Courts  below,  and  the  as- 
sured dedsnd  entitled  to  recover.  Affirmed  by  tho 
House  of  Lords.  Sea  Imunnue  Campamf  r.  G«om, 
SDow.&C.  A.C.  129. 

Policy  of  insurance  "  at  and  from  all  or  any  of 
the  Windward  and  Leeward  Inlands  to  London,  of 
the  freiffht  from  the  time  that  any  part  of  the  cargo 
should  be  put  on  board."  Qumre,  whether  gooda 
put  on  board  before  the  ship's  arriral  at  tbe  Lee- 
ward or  Windward  Islands  are  protected  by  tho 
policy.     Barnes  v.  Akert,  Pea.  A.C.  tf .  [Kenyon] 

A  homeward  policy  on  freight  at  and  from  A, 
attaches  when  the  ship  is  st  A  in  a  condition  to 
begin  to  take  her  homeward  cargo.  WiUiamson  r* 
Innes,  S  M.&  M.  88.  [Lyndhurst] 

On  a  policy  of  insurance  on  specie  from  tbe  rirer 
Plate  to  Canton  and  back,  and  on  tbe  retaros  thereof 
in  merchandiae,~the  assured  chartered  a  vessel  from 
Buenos  Ayres  to  Canton  snd  back ;  and  they  wero 
to  pay  for  the  royage  a  sum,  in  China,  necessary 
for  port  charges  and  incidenul  expenses,  not  ex- 
ceeding 2,000  dollars,  snd  to  pay  tbe  balance,  up 
to  10,000  dollars,  after  the  Teasers  roturo  to  Buenos 
Ayres.  The  specie  wss  shipped  at  Buenos  Ayrss, 
and  arrired  at  Canton,  whore  tbe  port  charges  snd 
incidental  expenses  were  psid.    The  ship  was  lost 
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OB  b«r  Niank  TIm  midemrittrt  ktd  a*  aotiM  tf 
the  lerms  of  tlie  cbartcrpartf .  Tbe  policy  w«i  i« 
•pMi  poticjr  :-^H«ld,  tkM  tbe  auored  Were  avC 
•Btilied  to  treM  tbe  port  cbvgpi,  ftc.  %i  Cantoa  ei 
part  of  tbe  Taloe  of  the  goode  ebipptd  tbere.  Winttr 
▼.  HeidiiiMiid,  9  Uw  J.  K.B.  313,  a.  o.  S  B.  ae  Ad« 
649. 

A  aod  Ca,  earrjiBg  on  boaineaa  io  Eoglaad  aa 
«n  iaauniDce  eon  pan/,  had  an  ofiee  and  an  ageat 
id  Scotland,  with  whom  G  D,  &c.,  ibr  theaMelvea 
aad  otben,  aa  joiat-owneFa  of  a  veaael,  made  ai 
iaauraace,  raceitiag  ftt6m  tbe  agent  a  mcmotandam 
M  general  terme,  importing,  witboot  oiception  of 
an7  aea  riaka,  that  tbe  Tetael  waa  inarrd,  and  (bat 
a  policy  wmild  be  prrpared  and  atat  to  be  delivered 
to  tbe  aaanred,  or  tbeir  order,  *'  ea  tbe  third  Moo* 
daj  in  theenaaing  moatb,  or  on  any  aubaequeot 
day."  Notice  of  die  effecting  of  tbe  iaanrance  waa 
tranemitted  by  tbe  Scotch  agent  to  tbe  principala  in 
London,  wbo,  two  Bsontba  after  the  date  of  tbe 
nemomndum,  tranamitted  to  tbe  agent  a  policy  of 
iaaurance,  containing  a  claoae  by  which  tbe  opem*^ 
tioo  of  tbe  policy  waa  to  be  auapended  while  tho 
Teeael  ahould  be  at  aea.  Thia  policy  was  not  do* 
■lattded  by,  nor  delivered,  nor  shewn  to  tbe  aaaured } 
who,  at  the  end  of  the  year,  renewrd  their  policy 
by  the  medium  of  the  agent  in  Scotland,  but  by  a 
memorandum  of  renewal,  aigned  by  tbe  agent  in 
England,  and  referring  to  a  apecific  policy,  which, 
although  it  waa  lying  at  the  agent'a  office,  waa  not 
then  demanded  by,  nor  delivered  or  shewn  to  tbe 
aMared.  Soon  after  thia  renewal  of  the  policy,  tha 
ahip  waa  lost,  at  tea,  b^  lire.  Under  theae  circum«* 
atancea.  a  judgment  of  the  Court  of  Session,  reserv- 
ing a  aentenoe  of  the  Judge-Admiral,  was  affirmed 
on  appeal,  but  on  diatinot  grounds,  the  House  of 
liords  baing  of  opinion,  that  tbe  memorandum  was 
the  contract  between  the  partica,  and  therefore  pro* 
perly  admitted  in  evidence,  upon  the  trial  of  an 
lasue  directed  before  tbe  Jury  Court;  that  the  stat. 
6  Geo.  4.  c.  18,  ao  far  as  relates  to  inauranae  con* 
paniea.  did  not  extend  to  Scotland ;  that  a  coatract 
made  under  tbe  circumstancei  above  stated,  was  a 
Scotch  oontract ;  aad  that  the  principala  aad  their 
agenta  were  properly  indodad  in  the  name  action. 
PaUiaoH  v.  MiUt,  t  Bligh,  n.s.  519,  s.  a.  1  Dow.ft  C. 
A.C.  34S. 

(E)  WAUaANTlBS. 

A  warranty  to  sail  on  or  before  a  partioular  day, 
ia  not  fulfilled  if  the  ahip  doea  not  c<anpletely  on^ 
moor  at  that  day,  though  aha  then  has  her  cargo 
and  pasaengers  on  bdard,  and  is  quite  ready  to  aail, 
and  iaonly  prevented  doing  ao  by  stress  of  weather. 
Nelum  T.  Smivador,  1  M.&  M«  909.  [Tenterden] 

(F)  Rbpresbntations  and  Comoealmbnt. 

A  misrepresentation  need  by  the  assured  to  tha 
assurer,  aa  to  a  cargo,  will  not  avoid  the  poKcy, 
aalesa  the  misrepresentation  be  of  a  matarial  fact, 
likely  to  afiect  tbs  riak.  FUnn  v.  Hmdlamf  7  Law  J. 
K.B.  307,  SL 0.  9  B.&  C.  693,  a<  c.  1  M. &  M.  367. 

Whether  a  proposed  amuranoe  be  upon  shipping, 
or  livea,  or  againat  fire,  it  is  the  duty  of  the  assured 
to  conaHmalcata  every  material  fiiat  necessary  to  ba 
hnawB  to  the  aaaurer. 

Aad  if  aay  auch  fact  be  knowa  and  aoC  coaumi^ 
aiaatad,  the  aoUcy  will  ba  void,  whether  tha  aa- 
aur«d  did  or  did  not  baliava  it  to  ba  material. 


Whether  tlia  qoaatioa  af  nafiHiillEy  to  I  ( 
of  law  or  iact,  or  nnaed««-f  atfrfe. 

Id  a  caae  where  ditaetioea  hid  ben  |ifnaii> 
sure  a  ship  in  caaa  sfaa  did  aot  afttai  vidvitbii^ 
days  after  the  receipt  of  the  letter,  tad  umb^, 
after  tbe  expiraiioa  of  the  time,  a  pettey  vaiafo- 
ed — no  communication  being  made  of  tbis  (findja, 
or  when  the  letter  had  arrived,  aadfa^jkbn 
the  effecting  of  the  policy,  a  ship  bad  arrii«i,hf 
which  the  uadarwiiceia  might  aoppomtbeAndiM 
to  iaaare  bad  coma, — ^Lord  Teatardea  adaiildib 
avideaca  of  a  diractor  of  tbe  Rbyal  KicbniiAi' 
aurance  upon  tbaqueatiaa  whether,  in  biijaJ^ 
the  fact  of  tha  data  of  the  arrival  ef  tbi  boa  ta 
material  ta  ba  commanioatsd.  He  snd,iivii.  Ih 
jurv  fsaod  a  verdict  in  favour  of  the  sodiisiina 
«^the  Court  bald  tha  evidence  to  bs  prtptrija- 
ceived  ;  and  obaerved,  that  if  tbe  qamnm  fsi 
purely  one  of  law,  thry  were  of  opiaioB  tbit  lb 
fact  waa  material,  and  that  the  aot  ooaaouafaf 
it  avoided  the  policy.  Riekardtv*  Murrftrfcitla'i' 
K.B.  010,  a.  o»  10  B.  &  C.  M7. 

In  general,  it  ia  aot  naceaiaiy  tbal  thi  ««■ 
ahaold  communicate  the  time  of  sailiag;  5a,  '^^ 
be  such  as  to  make  tha  ship  a  missiaf  dtfj^tei 
becomes  a  material  fact,  and  ahoaU  ta  caBa» 
Gated. 

It  ia  not  necesaary ,  to  defeat  aa  aetioB  w«y*? 
of  insurance  on  a  ahip*  oa  tbe  grtwad  rf  eaa* 
meat  of  material  facta,  that  fraud  dioald  bimii 
out ;  but  it  is  aaough  if  the  iaforantim  b*  m- 
heM,  although  tha  party  withholding  any  adjliii 
erred  in  judgment.  Eitmi  v.  LstMm,  bCkfM 
[BasanquetJ 

(0)Los«. 

By  the  articles  of  a  treaty  betwsea  OrtitW 
aad  Portugal,  a  full  radproeal  ^^^*^rj^^ 
and  navigation  waa  g^vaa  ai  to  all  gam  o^ 
articles  the  proper^  of  enemies  of  eiiber  pjwj 
contraband  of  war.  The  next  trlide  ^"^"^ 
tain  parUcoIara,  which  were  to  be  »«*jr*!| 
contraband  or  prohibited.  A  P"***"".  "*^  JZ 
to  the  Portuguese  govsrameat  tbs  ri(P  "J\ 
cmpUon  o  to  articles  of  military  ^^^^ 
imported  into  their  dominioDs,  and  wbicbua/ijr 
be  desirous  of  taking  for  their  own  •J!T"T 
that  tha  exception  aa  to  contrabaod  tffo^  <*' 

to  the  time  of  war.  ..osaidMM' 

Where  arms  and  anmiunition  were  "P^vjll 

ly,  and  described  in  the  msnifcat ;  "^f'^Ji 

Everameat  of  the  country  of  iatesdes  >"?"~|^ 
fore  they  were  landed  j  and  the  "^y*^ 
lad  to  the  seiauta  had  been  P^^^^JfTit 
the  conaignor,  who  at  tbe  tima  ■e«^*T'^-^ 
tbe  benefit  of  tbe  partiet :-*Held, "f '  T.  ^ 
writer  was  liable,  altboogh  t^J*SII!Lrbi* 
thus  prevented,  and  the  seiaore  '"^'^'''SlI^ 
agent  of  tbe  conaignor.    WUMim  t.  ^""^ 

8  Law  J.  K.B.  154.  A:.ifliBliT» 

When  a  ahip  saila  oa  a  voysgs  ^^T^ 
and  after  she  hai  aailed  >oticeis|i!^^'^i^i 
aette,  that  the  pdrt  for  a^iob  ebo  >'/*°fL  m* 
state  of  blockade,  tbe  qosotioit,  '^T*'- /b,tkf 
taia  zaoeived  intimatioaoftbeblMkedM>^^^ 

porpoaes of  insumnoe)  a quesdoa  ofj^^'V^^d 
taking  into  amaideratioi  all  tbe  ^^^S^Tj^y 
tima,pUoa,aodoMk>Etuaity.  Bmi^rf!rnjgi, 
K.B.  309,  a,  c.  9B.&C.  71f,  •.•■♦** '^ 
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A  hllftlkMng  iqMdNA  9»j  lam£iill^  Iw  «l  toy 
tIbiUiiAe  C9nv«ni€wt  (or  thuttiDf  «(>  tlie  port  blqclf<% 
4«<i*  pxDTided  it  does  pot  obstruct  any  oiJU»f  ;  aQ4 
t  tlup  w^l  be  considered  as  guiltjr  of  «  wilCi»l  bn*a(.-h 
^  tbe  blockade  wbich  actu^Uif  cornea  wijibio  reaeh 
if  captufe  bj  tbe  aoMiclroo,  iC  tba  oirciuMtaacef 
rcre  si^cb  that  a  pi^oeat  man  would  have  ioqiufe^ 
rbetl^  tbal  wese  tb«  blockadiing  aqvadran,  altineitgl^ 
h^  cattail)  were  actually  igooraoi  of  ita  being  so, 

»5w  [XeatejrdeoD 

WbJKt  ia  %  atnmdijBg  mUhi»  tbe  meaiuny  of  i^ 
IpJic/  of  iii4iiT«Dp^  AiriiAt  v^  Kimnngion,  ?ea» 
>L.C.  71^  [Keiyoii] 

Go.  a  poKcT  oa  f^eigli^  the  ship  haiiag  actnaU j 
(vxied  tuU  freight,  though  oot  tbat  imended  lor 
l.«r,  lb^  owaera  caonot  recoicer  for.  tbe  dielay  a^di 
gcpensA  as,  a  partial'  los^  BroehUbahk  v.  Sjugru4» 
nJd.a^M.  lOS.  [Xenterdeo] 

Where,  by  meana  wiUpi^  tbe  reach  of  tbe  mMtor* 
i  ship  can  be  so  treated  as  to  retain  the  cbazacter 
^f  a  ship«  boqanaot  by  aeUing  her,  even  bandjlde, 
loovert  the  average  into  a  total  lose;  but  tha  midec* 
fritani  are  entitled,  to  have  those  meaaa  used  on, 
heir  accoopt  Gardner  ▼.  Suluador,  thL&M,l%6» 
;Bajley] 

A  ship,  being  wi^M,  was  nold  b^  tbe  owner 
ind  master,  and  soon  afierwards  got  oft  by  the  puc- 
;l»aec,  and  repaired,  though  at  a  great  ej^peaaii^ 
(he  owner  caoaot  treat  tbia  aa  a  total  loea,  anli^Mt 
)iB  aale  M  t^  time,  in  the  es^eaciae  of  a.  aoq^d. 
odgment,  appeared  moat  beneficial  for  all  partiea. 
If  the  abip  waa  likely  to  be  repairable,  so  aa  to-come 
p  Englwid  with  any  cargo,  «o  aa  upon,  her  arrival 
o  be  worth  the  sum  laid  out  on  her,  it  cannot  bfl> 
ranted  a#  a  total  loss,  thoagb  she  cannot  be  mada 
it  to  carry  the  cargo  originally  intended  for  her. 
StM6(e— 'lliat  the  law. would  be  tbe  aame  if  she 
ioald  ooly  letaon  t»  ballaaL  The  loaa  of  the  voyage 
«nnot  make  a  constructive  loaa  of  the  ahip»  oa  a 
tolicT  01^  tbe  abip  ooly.  Doyle  ▼.  DqUvm,  2-JM,&.Mv 
;8*  [Tenterden] 

Where  a  ship  ia  left  by  thecrewi  under  a.fair  and 
saeonable  apprehension  of  her  sinking^  tbe  right. 
»f  the  assured  to  recover  for  a  totaUoaa  in-respeotof 
he  goods  will  not  be  atfvcted  by  tb^  circumatanca- 
}t  her  afterwarda  being  taken  in  charge  and.  saved 
\j  the  crew  of  another  vessel. 

Where,  under  such  ciroumatanpes,  the  gooda  are 
»f  a  perishable  nature,  and  oannot  be.  carried  to  their 
(lace  of  de«ttnation  except  at  an  expenae  greater 
ban  their  valoa,  the  ieirQumstaoce  of  the  goods  being 
bus  saved  ia  ^wrie  doea  not  deprive  the  aasured  of 
^eir  right  to  recover  aa  for  a  total  loss.  Parry^  v.. 
f/iert/ein,  7  Law  J.  K.B.  260,  a.  c.  9  B.  &  C.  411,. 
pO.  4M.6cR.  343. 

Where  a  ship  ia  insured,  upon  a  policy  in  which 
ler  value  is  stated  and  agreed  upon,  and  the  asuured 
leoome  entitled  to  recover  as  for  a  total  loss,  thsy 
^  entitled  to  recover  the  full  amount  mentioned  m 
ha  policy,  although  it  be  proved  that,  in  point  of 
set,  she  was  not  worth  so  much,  AUan  v«  S^ugnUf 
.  Law  J.  K.B.  53,  a.  c.  8  9*  &  Q.  561,  a.  <;»  3< 

(H)  ABANDONMBirr. 

Where  an  offer  of  abandonnMnt  is,  made  upon  % 
tuppoaition  of  certain  facta  exiating  at  that  timai 


bMt»  before  aatieft  hnaighil,  k  ha  kiown  thaiUkMe 
faota  did  »QI  aastsl  a(t  that  timav  the  assoved  cann«t 
lely  upon  tlMae  eiippoaed  fanla  to  joattfy  hia  oiei 
o£  abandonnMoC 

Accerdingly,  ft  shi)^  had  baea  eaptnred,  and  npaai 
IIm  intettigeBce  arriving  the  assured  oAved  to  abasH 
don ;:  bttfi  in  tbe  tntariin  tb*  aliip  bad  been  seseaed 
liy  tbe  csaw,  aod,  si  the  tiaia  whssi  the  offer  of  aban- 
donmeaA  was.madia»  was  mpom  her  voyage  back,.  a«| 
aha  aotually  arriied  back  wiilh  die  eaago..  After  hat 
aivi«a4  bads,  the  asffared  bcooght  an  aatami  aa  far  « 
tDlal  k>ai  :--*Held,  that  ihey  weae  a«t  eatiilad  to 
aasoier.  Hanau  v.  Wm»  7  Law  J.  KJ^.  S09,.  a.  aw 
9B.aeC.  7lt,  s.c.  4M»&&.d£l. 

(1^)  A»jqsi3»NT. 

An  adjuatmant  ef  a  policy  4oes  net  admit  tbeloafc 
Garron  v.  Galbraitht  Pea.  A.C«  37.  [l^anyon] 

Ilia  prodnoiion,.  by  the  assured,  olf  a  peiiey  oilin- 
soraace,  with  aa  adjustment  on  il^  and  the  name  of 
the  defendant  struck  off  the  policy  itself,  does  not 
pvove^  the  payment  of  the  aiun  aa  ai^asied.  J^kmu 
V.  6^iidar«».  S.  M.  6i  M.  373, »  o.  ^  C..4  P.  16.  [Xe»^ 
taiidan] 

(K)  Return  op  PREMiqiv. 

l^j  tbe  terma  of  a  poliey  of  inanranca,  it  waa  piOp» 
Tided  that  there  should  be  a  propoiAionaie  retam  aC 
p^mium,  **  for  every  upcommeneed  uMMntb*  if  ibn 
sbip.  ahpuld  be  told,,  or  laid  up  :"--Held«  that  tha. 
words'  "  laid  np«"  thus  eonnfcted.  with  the  wardi 
**  aold/'  meant  a  permanent  laying  itp,  and  not  ono. 
which  took  place  meiisl^  for  the  purpose  of  repairini^ 
the  ahip.  HiuMw  %  Wright^  &Uw*Jm  K.li*  269^ 
%c^lOB,&C.7U, 

(L)  Bottomry  and  Respondentia. 

The  meater  of'  a  reswl  having  bQitowed.  money- 
i|t  a^foreiga.port  for  her  repairv  gave  a  bond,  oblig* 
ing  himui),  hit  heirt,  jfc,  ojid  thi  thip  (whether  aha- 
arrived  or  not),  to  the  repayment  of  the  money  ad- 
vanced, with  til.  percent  bottomry  premium,  eight 
dua  after  hi$  arrival  in  Ixmdon.  Tbe  obligeea 
efieoted  an  insurance  on  their  inteveat,  describing  it; 
ill  the  policy  aa  an  insurance  on.6Qttestry:-— Held, 
that  this  waa  a  ^tal  misdescription,  Simpndt:  ib 
Hodgum*  7  Law.  J.  C.P.  239,  a.  c.  6  Bing.  114»  a»  e. 
3M.6(P.385. 

Tbe  Court  of  Admiraltgr  baa;  an.  undoubted  joria* 
diction  over  bottomry  bonda,  which  are  fouoded. 
upon  aea  riska*  and  defeasible  bjr  tbe  destniotion.of 
the  ship  in  tbe  eourae  of  her  ^yaga ;  but  the  Court*. 
inoUning  that  a  bond,  absolute,  and  without  depen*. 
dance  on  tha  aceidenta  of.  the  voyage,  waa  not 
aiibjeot  to  ita.cogniaapoe,— disnisaed  anuitoa  snoh. 
bpnd  ;  thft  more  willingly  aa  queatinna  of  marcan-. 
tile  practioa  vaije  involved,  more  it  to  ba  decided 
by  a  refei^snee  tp  marchanti^. 

That  Cpnrt  diraoted  a  aeacch  foe  pnwedeiiU  npon; 
the  queation*  whether  a- bond  profoasing  to  be  a. 
bottomry  bpnd,  bat.  excluding  maritime  riah,  ia. 
au)>jeet  to  tbe  Admiralty  jurisdioiioa.  Fiv*  prece- 
danta  of  suoh  bands,  but.  no  Judicial  deciaiona  or 
iha  point,  being  found,— ihe  Court,  after  directing- 
an  argnment,  decided  that  tbe  interast  reaarved  waa* 
qwuritime  interest,  and  that  theraiiMir,  ex  ceacfssii* 
tl«a bond  AMlndisg saA aafc wM'vaid.  AilaM,9Ba^ 


IM 


INSUitANCE. 


Wb«r«  «  boCIOMfj  bond  is  •dmittMl  to  b«  drawn 
fm  laftl  form,  «nd  entitled  to  payment,  the  ptrdet 
nre  bound  bjr  the  terms  of  the  agreement ;  and  the 
Court  will  not  refer  the  matter  to  the  registrar  and 
merehants  to  make  socb  a  deduction  on  aooonnt  of 
the  rate  of  exchange  as  is  made  in  ordinary  cases 
of  mercantile  negotiation,    Jenf  Viltt,  t  Hag.  9t. 

The  Court  declined  to  pronounce  forfeited  a  bond 
giten  for  the  safe  return  of  a  ressel  to  a  particular 
port  of  this  Idngdcm,  the  vessel  having  been  car-' 
ried  in  distress  into  snother  port,  sod  there  arrested 
in  suits  of  sslTSge  and  of  wages, — holding,  that 
while  the  vessel  was  within  the  jurisdiction  of  the 
Court,  safe  and  unsold,  the  application  was  pre- 
mature. 

On  the  valuation  of  the  ship  being  impeached,  a 
new  appraisement,  to  be  made  at  the  expense  of  the 
party  appljiag,  permitted. 

<2l««y«>  whether  bonds  should  not  be  limited  "  to 
the  safe  return  to  this  country."  Mmrgaret,  f  Hsg. 
S7ft. 

In  debt  on  a  bond,  purporting  to  be  for  a  loan  on 
respondentia  on  an  East  India  ship,  to  which  two 
sets  of  special  pleas  were  pleaded,  one  set  alleging 
iisu£T,  and  the  other,  illegality  under  the  ststute 
19  (rra^  t.  0. 37.  s.  5,  it  wss  left  to  the  jury  to  say 
whether  it  was  aftondjSds  transaction  on  respondentia, 
or  a  loan  on  usury :— Held,  on  motion  for  a  new 
trial,  the  jury  having  found  for  the  plaintiff,  that  the 
question  wis  suBciently  left  to  the  pury,  end  that 
it  WM  not  nsesssary,  notwithstandug  ths  provi* 
sk«a  of  the  19Geow  f ,  to  leave  it  as  a  distinct  ques- 
tion, for  them  to  say  whether  the  money  was  or 
was  not  lent  to  a  person  who  had  no  intereat  in  or 
poods  on  board  the  vessel  SmmbU,  that  pleas  of 
illsfality  nndor  the  above  statute  ahould  contain 
M  allsMtion,  that  the  money  borrowed'  was  not 
inianded  to  be  laid  out  in  the  nurehase  of  goods  to 
be  iMil  en  board  the  vssssl.  H  ymie  v.  CroitJhpaifs, 
4  d  H  P.  1?8.  [Tentaiden] 

(M)  iNsunAUct  on  Livik 

A  fhther,  merely  aa  aneh,  has  not  an  insurable 
interest  in  the  lifo  of  his  son,  within  the  meaning 
of  the  14  Qea  3.0. 48.  /Tnj^Mrrf  v.  ITywer,  8  Law  J. 
K.B.  311,  S.C.  10  B.ft  C.  r>4. 

A  wife  making  an  insurance  on  her  husband's 
Kfo,  need  not  prove  that  she  was  interested  therein. 
Reed  V.  Rovrni  Exehattge  AMturmnee  Company,  Pea. 
A.C.  70.  [Kenjon] 

The  vendor  of  a  policy  of  insunoee,  not  profoss- 
ing  to  sell  any  interest  which  he  may  have  in  the 
life  insured,  is  not  boond  to  mske  any  communica- 
tion on  the  subject  of  such  interest ;  snd  if  his  in- 
terest has  ceased  since  the  policy  was  effected,  and 
the  purchaser  of  the  policy,  without  making  any 
inquiry,  complete  the  purchase,  he  cannot  after- 
wards recover  back  his  purchsse-mooey,  on  the 
ground  thst,  the  vendor  having  no  interest  in  the 
life,  the  insurance  office  would  not  be  bound  to  psy 
the  money.    Barber  v.  Morrii,  9  Law  J.  K.B.  179. 

A  insured  his  life,  snd  sfterwards  assigned  the 
policy  to  B,  for  a  nominal  consideration.  B's  exe- 
cutors then  sold  and  assigned  the  policy  to  D,  for 
valuable  consideration ;  and  then  D's  execatora 
sell  it  to  £:— Held,  that  tbey  could  make  a  good 
title  to  the  policy,  and  that  £  was  bound  to  com- 
plete his  purchase.   AshUy  v.  AihUy,  3  Sim.  149. 


Whsther  n  piopossd  sssnranes  bs  opm  dki^ 
or  lives,  or  against  fire,  it  is  the  dotj  of  thi  msd 
to  communicnta  every  material  6ct  Deaauy  6 
be  known  to  the  sssorer.  And  if  wj ndi  bk\t 
known  and  not  communicated,  the  policy  viBb 
void,  although  the  assured  did  not,  at  ths  tim,b> 
lieve  it  to  be  material.  Von  Lindenn  i.  Dabtm^ 
7UwJ.  K.B.4),s.o.8BiiC.586,i.e.3M.&B.il 

The  plaintiff'  being  about  to  sftct  aa  iasms 
on  the  life  of  one  H,  and  being  applied  tolfth 
agent  of  the  insurance  office  forinformitiiaas 
the  state  of  health,  &c  of  H,  aaid  bekaewaoiliii 
of  hun,  but  diracted  the  ageat  to  get  die  aeceaiT 
information  wherever  he  could.  The  agcat  lem- 
ingly  applied  to  the  life,  who  made  a  filn  np- 
sentstion  as  to  the  medical  mio  who  unalljatnM 
him :— Held,  that  the  plaintiff  wai  bosad  ^  h 
misrapresantataon  of  the  life,  thoagli  made  wAM 
his  knowledge ;  and  that  the  policy  saifotd.  fisH 
V.  Desborough,  7  Law  J.  CP.  lS3,a.e.5fiii{.J0^ 
8.C.  3M.&P.  190. 

H  F  assures  his  life  in  Jsooary  1815,  lad  pm 
premiums  regularly  till  18t4.  In  Jove  1815, H? 
commits  a  felony,  of  which  he  it  coarided  b  Octo- 
ber 18f  4,  and  for  which  he  is  sxaeoted  in  Kovm&s 
of  thst  year.  Bfll  filed  in  1 815,  by  the  ifprw* 
tives  of  H  F,  claiming  under  him  and  ialaiim 
for  payment  of  the  sum  slleged  to  be  doe « th 
msuranoe,  and  decree  by  Master  of  the  BA  a 
favour  of  the  repressntstives ;  bat  the  ja^ 
reversed  by  the  Lords,  on  the  grottsd,  ihit  bj» 


general  policy  of  the  law  the  insoraace  b»"J^ 
ss  to  those  claiming  under  and  in  "g^Vi^J*,? 
consequence  of  the  death  being  ^^ceaaoaNGyU 
own  criminal  act.  ilmicaftie  ifiwraart  Swi^J- 
BoOand,  2  Dow.  &  C.  A.C.  1,  ».c.  4BIipfc,W'W; 
overruling  3  Russ«  315. 

(N)  Insurance  aoaiwt  Fiifc 
A  policy  of  insurance  against  fire  pio*- J 
if  there  should  appear  any  fraud  in  thedi»J»« 
or  false  swearing  in  support  thereof,  the  isw 
should  lose  all  benefit  under  such  ^JT^ 
assured  hsving  sustained  a  loss,  nade  a  cw" 
1,0851  The  jury  having  found  fof  *■«  PTy 
for  500i..  the  Court  directed  i  new  Uial,  wiua-- 
been  moved  for  on  the  ground,  that  «  "^"^ 
an  affirmation  of  fraud  in  making  i  <f*"p  .m 
larger  amount.  Levy  v.  B»m».  9  Uw  J.  W-  »"^ 
s.  0.  7  Bing.  349,  s.  c.  5  M.  &  P.  «M. 

(O)  iMSUKAHCB  BBOCBE. 

An  insurance  broker  who  has  eftcted  ?*»«  * 
in  general,  entitled  to  recover  from  "•"T^j^ 
amount  of  the  premiums ;  sitboogh,  la  pojm  *  - 
he  may  not  have  paid  them  to  the  """^^ 
admission  in  the  policy  of  the  ^^^^^^^^ 
by  the  sssurer,  is  sufficient  to  ff^y^JTLj^- 

This  general  rule  is  not  alteTed  by  tw"^ 
stance  of  the  insurance  broker  havingww^ 
aeoMMOttt  with  the  sssurer  to  ^J  fXl^^ 
And  in  such  a  case  the  ■>«P>^°*  "Iftltbi 
broker  were  held  to  be  ^titled  ^!??^^ 
asaored  the  amount  of  premium*  j  .  ijnt  of !»' 
the  assurer  and  the  assured,  would  " JJV^^ 
be  considered  as  paid  ;  although, m  ^frZj^ii. 
had  not  paid  them.  Powtr  r.  BuU^> "  ^ 
2^17,  s.c.  10B.&C.3f9. 
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Wben  tn  viulerwriter  Mttfet  a  low  with  th* 
Toker  of  the  aanred,  by  setting  off  the  amount  be 
aa  to  pay,  againat  pr»mi«iiM  ib  othar  maftani  doo 
rom  tbe  broker  to  bimaelf,  snob  •eulement  ia  not 
D  general  a  payment  to  the  principal. 

To  make  such  settlement  equivalent  to  payment 
0  the  principal,  it  mipt  be  shewn,  either  (hat  be 
avo  expresa  authority  for  aucb  a  mode  of  payment, 
r  that,  from  t6e  coarie  of  dealing  in  bdaioeaa,  it 
lost  be  neceaiarily  ivpliod^ 

The  coarse  of  dealing  at  lioyd^rf  in  snob  cases,  ia 
ot  binding  on  persons  who  are  not  in  the  habit  of 
ranaacting  auch  buaineaa  there. 

Where  the  nnder#ritef  bad  A  gtoeral  acconnt 
rHk  the  broker,  he  ia  nbi  etttitlad  to  apply,  against 
be  demand  of  the  prinoipvf,  aiana  paid  in  cash  <m 
be  ^aneral  iico^nt«  after  the  ad[italment  of  iba 
gurea  with  tbe  broker.  The  paymsnt,  tar  b>n<f  tM 
at^palv  jonat  bo  apeciMcally  oar  his  acconnt. 

Tbo  atiiking  off  this  policy  the  name  of  tbe  ande#-» 
hfiter,  bi^  the  broker,  nnder  the  circttdbataaiaa* 
itationed  otioTe,'<^beld»  not  to  diacbarge.bim  frofiU 
iabilitj  to  the  priiMsipaU  the  aaantad.  Bartlatt  r. 
^mrthnd^  aLvw  J.K.B.  164,r  9.t.  10  B.ieC,  fiOi 

The  ondflTwriter  cannot  charge  againae  tbe  aii^' 
klrad^  aa  f>ifymenta,  nioney  Settled  ak  aeosbnt  be*' 
ireen  the  broker  and  himself  for  premiunlR  doi 
Btei  tbe  bmker  to  tbe  uvdarwrheli  on  abootinf  of 
that  aaaiiraitcea ;  notwitb^bmdin^  tbe  nsage  sitP 
ifejrd^o)  vnlesa  ft  bo  sbewi  that  the  aaaarad  wa» 
war*  «(f  and  acqaiaaead  it  that  oss^ej 

>  Birt  whera  an  aadetwiitar  aekiled  a  laaa  iritk  li 
irakir  <*fSo  bt  pWd  i«  ■  mebtb,"  and  psi^  him' 
lafBta  tbe.mooth  was  out f— Held,  tbac*  tbirwaa  a 
9Dod  paymeirt  againat  tbe  aanrad.    Sevu  v.  Jrvia^, 

>  Law  J.  K.B.  89,  a^o.  1  B.  &  Ad.  605. 

(P)  Actions. 

.  Whekber  nndarwiitara  at  LbydV  mmt  bd  talfed, 
Oder  att  ciroom^tadlBes,  with  refmooa  toinaamnoea^ 
a  be  oo^smt  of  the  oovtenta  of  tbo  fbrai}|n  \jBsm 
W  ia  thto  reading-room  tkera^oiitfre.  ^iten  t. 
mrkmuf  5  0;&  P.  £6.  [Boaanqnetj 

In  a*  action  on  a  foitiey  of  inaonade,  dsa  btobet 
hnodgh  whom  tbo  poliey  waa  eflaolBd  ia  a  OQi»- 
etaat  iHtneas  for  tba  aaautad ;  altboogb  ha  baa  m 
ten  upon  the  policy  for  prenrivma  paid.  Huntet  r.* 
Mrft4»y;>  8  Law  J.  K.B.  201,  s.  1. 10  B'.  Si  C.  851 

A  memorandtmi  iadoraed*  on  a  diip'a  polioy  of 
MBrtoo^,*  for  a  changa  of  voyage,  waa  aigoed  by 
ta  agio*  of  tfaa  inauranoa  company .  It  waa  pitovedl 
bftt  ifao  agaut  bad  signed  ainular  memonndmnsoir 
^3^  other  polioiea,  and  that  bin  habit  waa  to  do 
o,  and  adTMo  the  company  of  it;  tbOogh,  when 
t^aw  poliej  was  roqoitvdphe  alwa^jrs  dent  tbe  pro* 
Miia  t<vtbo  coapaoy:— Held,  that  tbfi*  waa  snfi- 
i«nt  proof  of  the  agent's  authority  to  sign  aooh' 
Masofandaaiia ;  aad'  that  tbe  other  poKdea  on*  which 
nob  ni<>moraadama  bad  been  aigned  need  not  bO 
Mdneed:  BtoeMbanh  r.  Sugrue,  5  C.  &  P.  SI. 
Teaterdea] 

'  <>n  a  poUoy  fioni'  London  to  Preaton,  tbo'  jntj 
iiod,  that  the  daptain  waa  driven  by  etrtea  of 
»«itber  to  LirerpOol.  It  appeared,  however,  that 
kaai  waa  a  bill  of-  lading  for  Liverpool ;  and  a 
oated  bill  was  pioduced,  dirtetittg  atf  applitfatioti 
»r  freight  or  pasaagis  to  DoWn,  agrnt  foip  rbe'Lft«r- 
m1  tradsMi— Hald^  tbat  tfaeke  docuaeifci  wM 

DiOBST,  18f8— 1851. 


Bftffi«idnt#»id»nMef  deviation  Id  aahd  tlM  bansa  Ut 
kftotftfor  j^f:  Caltn^U  v.  TViyisr,  9Lkw  J<  CjP.  S05^ 

Lloyd*a  LItft  iirevidattco  agsinat  the  aaaurad,  if  it 
bo  shewn  tbat  tbe  broker  bad  read  it  befotf  tbo 
policy  was  effected.  A  abip  itsyed  at  a  pirticalar 
port  iafr  a  period  of  one  hundred  and  nfae  da^a,  dod 
Wbotber  this  traa  an  unreaaonabla  time,  waa  bdd  to 
b*  k  qaeition  of  faet  for  the  joty.  Bain  v.  C^m,  S 
C.&P.496.  [Tenterden] 

If  a  potjoy  ef  iasotance  be  prodwed  by  the  agenl 
*f  the  plaintiff,  tbffottgb  whom  It  was  effbctsd,  and 
iba  d^randant'a  name  be  strock  out,  and  have  writ* 
t^n  agdni^  it,  **  adjusted  the  general  and  particolaF 
tveragea  at  30L  9s,  per  o^nt.;"  this  is  proOf  tbat 
ibo  l^licy  ha  been  adjuated ;  but  not  that  it  baa 
baen  satisfied  :  but  the  plaintiff  will  not  be  allowed 
to  go  into  evidence  to  shew  tbat  aome  (^  the  auma 
allowed  at  tbe  time  of  the  adjustment  were  too 
small.  If  tbe  plaintiff  coiild  shew  that  the  loas  was 
isttled  withoot  his  aotbority,  or  perbapa  if  be  conld 
ahaw  that  aome  aoml  was  antiraly  omitted ,  be  might  go- 
bayond  tbe  aaaoant  of  the  adjaatneat.  Admnu  v.  Sawf 
dwtsi  4  C.  &  P.  1^5,  a.  0. 1  M.&  M.  37%  [Tenteidon} 


INTERE^. 
[See  Vendor  and  Purchaser.] 

(A)  WaVRE  PAYABLE. 
(.0)  On  iim^MENTB. 
<C)  How  OOMPUTEO. 


(A)  Where  payable. 

lotereat  not  allowed  upon  money  aecored  by  s 
written  instrument,  unless  it  be  expressly  reeerved 
on  the  face  of  the  instrumeot,  or  nocesMrily  implied 
from  oasffe  in  reapect  of  instruments  of  that  nature. 

Not  aUowed  upon  a  pros^isaory  note  made  in 
Franoei^  payable  ia  one  month  after  tbe  retnm  of 
tbe  maker  to  England.  Pag§  v.  N«wmcR,  7  LaW  J. 
K.B.  {67,  8.C.  9  B.  &  C.  378,  a.  ou  4  M.  fr  R.  305. 

Tba  deCeadanta,-  by  an  instrument  under  sokl, 
bonnd  themselvei  for  tbe  due  payment  of  the  smn 
of  1,500JL,  in  three  equal  payments  of  500t,  at  three, 
five,  and  aeven  montha  from  the  date ;:  in  failaro 
of  which  diey  acknowledged  and  rendered  tbem» 
aeives  liabletobe  sied'and  ptooeeded' against /iir  lAe 
aBio«»i(;'~Held,  that  tbe  payee  waa  not  entitled  to 
tatrrsft  tbereon;  Foster  v.  Wuttnu  a  Law  J.  C.P. 
99b,  sue.  6  Bing:  709,  s.c.  4  M.  &P.  589. 

In  aaaumpait  on  the  foilowing  undertaking:  *'  Wo 
beraby  nndertaka  to  pa/  yoa^  agreeably  to  iostrac*< 
tionafrom  Mr.  J  W,  tba  sum  of  l,f68L5«.dt/.,  on 
hia  account,  as  soon  aa  we  shall  have  received  from 
Measra.  Rain  &  Ramaay,  of  New  South  Wales,  the 
amount  of  moniea  in  their  hands  belonging  to  Mr. 
W,  and  now  under  attachment  by  you."  Tbe  in- 
structions  referred  to,  direetdd  that  the  payment 
should  be  taken  by  the  plaintiff  ia  diaoba^  of  a 
bill  for  1,262/.  5<.  6d.,  at  nine  months,  and  which 
bill  the  defendants  were  to  receive  at  the  time  of 
payment: — Held,  that,  upon  thia  undertaking,  the 
plaintiff  was  not  entitled  to  recover  interest.  Hart 
▼.  BiekaTdt,  9  Law  J,  C.l*.  8^ ,  a.  c.  7  Bfng.  234,  a.  c. 
5M.&P.3& 

The  underwriter  on  a  policy  of  insurance  is  not 
liable  to  pay  intereat  on  the  amount  of  his  aubscrip- 
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tion,  althoagh  be  bit  no  eolounUa  gromd  for  re* 
fating  to  pty  the  loot,  onleM  e  distinct  demand  of 
tbe  money  bee  been  made  at  an  earlier  period  for 
tbat  pnrpoM.  Bcrin  v.  Cam,  t  M.  &  M.  262,  a.  o. 
3  C.  &  P.  496.  [Tenterden] 

Lord  M  diet  indebted  in  more  tban  lOO.OOOL, 
and  learet  fundt  applicable  to  tbe  payment  of  only 
50,000i.  Tbe  widow  entert  into  an  obligation  to 
pay  tbe  wbole  of  ber  deoeaaed  hutband'a  debta :— 
Held,  by  tbe  Court  of  Seetion,  tbat  tbe  English  ere- 
ditort  under  tbit  obligation  are  entitled  to  iaterett 
on  tbe  bondt  and  billt  of  exebaoge,  till  the  principal 
it  paid,  on  tbe  ground  that  toch  tecuritiet  carry 
iatereat  by  tbe  law  of  England.  Seeut,  at  to  the 
simple  contract  debtt,  which  by  the  law  of  England 
do  not  bear  interest.  MontgoiMry  v.  Bridg$,  f  Dow. 
&  C.  A.C.  297. 

(B)  On  Judgments. 

Interctt  is  not  allowed  on  a  judgment,  except 
under  special  cireomttances,  and  where  (here  is  no 
imputation  on  the  creditor ;  and  therefore,  interest 
WAS  refuted  on  a  judgment,  where  tbe  creditor,  being 
alto  mortgagee,  had  been  in  the  receipt  of  the  rente 
and  profits  of  the  mortgaged  estates,  and  the  pro- 
priety of  his  conduct  wat  questioned  with  retpect  to 
the  manner  in  which  he  had  become  toch  mortgagee, 
and  with  respect  to  hit  accountt,  both  at  tuch  mort- 
gagee, and  alto  as  aolicitor,  agent,  and  tteward  to 
the  mortgagor.     Lewes  ▼.  Aforgsii,  3  Y.  &  J.  394. 

A  judgment  creditor  ia  entitled  to  interett  on  his 
debt,  where  the  warrant  of  attorney  authoriset  the 
judgment  to  be  entered  up  for  double  the  amount  of 
the  turn  actually  due.  Tunstail  v.  Trappes,{Lawtou'i 
mm,)  3  Sim.  299. 

(C)  How  OOMPUTED. 

[See  Banker.] 

In  an  action  of  debt  on  an  award,  interett  is 
recoverable  on  the  sum  awarded  from  the  time  at 
which  it  was  demanded.  Joknton  r,  Durant,  4 
€.  &  P.  327.  [Tenterden] 

In  a  case  where,  in  1811,  a  written  agreement 
liad  been  obtained  to  discbarge  an  heritable  bond  on 
which  interest  wat  due  from  1792,  which  agreement 
wat  reduced  at  fraudulent,  the  Court  of  Session,  in 
an  action  on  the  bond,  adjudged  that  the  timplo 
interett  from  1792  to  1811  thould  be  turned  into 
principal,  and  tbat  on  the  accomulated  fund,  from 
1811  till  payment,  interest  ahould  be  charged  on 
biennial  rests.  But  this  judgment  was  rerersed  by 
tbe  House  of  Lords ;  tbe  ground  of  rerertal,  at  stated 
in  tbe  tubseqnent  case  of  Naper  v.  Lady  Gordon, 
•being  tbe  biennial  rests.  MaenoU  r.  JoUy,  2  I>ow. 
AC.  454. 


INTERPLEADER. 
[See  Pleading  and  Practice  in  Equity.] 


INTERROGATORIES. 
[See  PsAOTiCB  in  Eqdity  and  Witness.] 


IRELAND. 

[  Appointmentof  LieuteouitB  of  Coanties,  &c*  tkt 
WiU.4.0.17;  9  Law  J.Stnt.  16.] 


ISSUE. 
£See  Evidence  and  New  Tiial.] 

(A)  Where  diregtei». 

(B)  Practice. 
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(A)  Where  DiREcrcD. 

A  portlonor  it  not  entitled  to  an  inns  at  a  i 
of  rignt.     Levii  r.  BrUgmtam,  3  Siaa.  316. 

latoet  directed  by  Heater  of  the  RoUi,  as  «t  n 
boad,  merely  upon  tbe  surmise  nnd  soggtrtinn  of 
a  party,  tbe  bond  bemg  unobjectionable  on  the  bee 
of  it,  and  all  tbe  eTidenoe  as  to  the  i  iiiMintiaBUS 
nnder  which  it  bad  been  obtained  being  befote  bii 
Honour  upon  a  report,  made  after  ioqniry  by  ibt 
Master.  The  order  directing  tbe  iaenea  miussd 
by  the  House  of  Lords,  and  the  eauae  ranriltai, 
with  directions  to  his  Honour  to  deciife  opoa  At 
malUr  himself.  Niehol  ▼.  Vamghmm,  S  Dow.  fcC 
A.C.  420. 

A,  b^  his  will  declaring  a  purpose  to  _ 
leaae  of  an  hotel,  in  which  he  carried  on 
with  tbe  effixU  in  the  hotel,  and  tbe  bnsuieef  of  i^ 
to  a  trustee,  in  trust  for  tbe  benefit  of  his  tte  aad 
daughter,  in  consideration  of  an  annuity  to  he  naai 
to  him  for  bia  life,  bequeathed  the  rendnt  of  his 
pertonal  ettate  and  elFects  to  bis  son  and  dangter 
m  equal  abarea.  Tbe  ttetator  died  without  banag 
carried  into  effect  the  purpote  declared  in  bia  nriB. 
Hie  daughter,  being  executrix,  carried  on  the  bus* 
neea  from  tbe  death  of  tbe  teeiator  to  the  year  1810, 
in  tbe  booee  where  tbe  teetator  had  carried  it  en. 
In  that  year  tbe  porcbited,  chiefly  by  taeant  of  tbt 
astett,  tbe  freehold  of  another  hooee^  to  wbidi  tbt 
removed  the  butineet,  and  carried  it  on  tbert 
until  1819,  when  aba  married.  Upon  tbe 
tbe  freehold  bouae  and  effeeta  were  ounie^  and 
aatined  to  a  truatee,  for  tbe  dangbter  and  btr  bna- 
band,  and  the  obildren  of  the  marriage,  in  tbt  erdi- 
nary  coorae  of  tettlement. 

In  1820  the  son  filed  a  bill  sgainst  the  daaghf 
and  her  huaband,  praying  tbat  the  deed  of  ertde- 
ment  might  be  set  aside ;  that  the  freehold  bams 
might  be  declared  to  be  part  of  the  aaeeti,  vad  asU 
with  tbe  effects,  &c. ;  tbat  an  aoooont  aai^  ht 
taken  of  tbe  profits  of  tbe  bnsinees,  horn  ihe  dmih 
of  tbe  testator  to  1819,  tbe  date  o£  the  Bsanaige; 
and  that  half  <be  assets  and  hjdf  tbe  pnAa  of  the 
businett  might  be  paid  to  him  at  residnary  ligties 
snd  partner. 

The  oaae  of  tbe  plaintiff  aa  to  the  partaenhip 
supported  by  tbe  OTidonoe  of  tbe  will,  mad  of  i 
and  admiationt  on  tbe  part  of  bia  tiaier,  at 
timet  befora  tbe  marriage,  of  her  liability  lo 
at  partner.  Tbe  defendants  insisted,  upon  an  agie^ 
ment  between  the  plaintiff  and  hie  aiater,  ahartiy 
after  tbe  death  of  the  £ither,  tbat  the  leeae  of  ths 
hotel,  and  tbe  effects,  abonld  be  valued,  and  tbe  pie> 
duoe  divided  between  them ;   tbat  they  were  a^ 
oordingly  valued,  end  tbat  tbe  half  of  the  aaaoaal 
of  tbe  valnation  bad  been  paid  to  the  plaintiff  by  hit 
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later;  bnttbit  iillcged  tgnonmt  did  notinelode 
n 7  ooDsidermtion  for  the  good-will  of  the  bosjncii. 
The  defeodaiti  sleo  produced  in  evidence  a  ktter 
rritten  from  Paris  by  the  plaintiiT,  id  which  be 
poke  of  tlie  buainees  as  not  belonging  to  him  ;  but 
bis  letter  he  aonght  to  explain,  by  stating  that  be 
oald  not  with  safety,  boing  in  France,  acknowledge 
bat  be  had  any  property  or  ooncema  in  England. 
Jpon  theae  pleadings,  and  evidence  at  the  hearing, 
■Mies  were  direetad  to  tiy— first,  whether  there 
rae  any  agreement  for  the  sale  of  the  lease,  effects, 
md  good-will  of  the  boainess ;  and  if  so,  secondly, 
rhether  such  agreement  had  been  abandoned.  Upon 
be  trial  of  these  issnee,  rerdicta  were  given  for  the 
espoodent  on  both  issues.  Upon  further  directions, 
bo  Court  (Vioe  Chancellor)  declared,  that  a  part- 
lerslup  in  moieties  aobsisted  between  the  son  and 
laughter  from  the  death  of  the  father  to  the  mar- 
iage  of  the  daughter,  when  the  partnership  was 
tisaolved ;  and  that  the  freehold  house  was  psrt  of 
he  assets;  and  an  account  was  directed  accord- 
Dgly. 

Aninst  this  decree  the  definidants  appealed  to 
be  Chancellor,  and  tha  decree  being  affinned  with 
i  slight  variation,  the  defendants  further  appealed 
o  Farliamfent,  and  insisted  that  an  issue  should  be 
liraeted  to  try  the  question  of  fact,  whether  a  part* 
larship  subsisted  ;  but  the  decree  was  affirmed,  the 
louse  being  of  opinion  that  it  was  too  late,  in  that 
taee  of  the  cause,  to  ask  for  such  issue.  Bumard 
\  Ntnt,  2  Bligh,  N.8.  215. 

(B)  Praotiob* 

Older  made  nisi,  that  an  issue  might  be  taken  pro 
Wifme,  the  plaintUT  in  the  iaaue  having  repeatedly 
aade  default.    Powell  v.  Wood,  1  Ross.  &  M.  354. 


JUDGMENT. 
[See  Practice.] 

(A)  In  obheral. 

(B)  For  want  op  a  Plea. 

(C)  Signing. 

(D)  Entering  up. 
(£)  Docketing. 

(F)  Setting  aside. 

(G)  As  IN  CASE  OP  A  Nonsuit. 


(A)  In  general. 

Where  an  action  had  been  brought  in  an  inferior 
ourt,  and  was  thenoe  removed  into  the  King's  Bench, 
rhere  the  defendants  pleaded,  and  the  cause  was 
irought  on  for  trial :— Held,  that  evidence  of  a  ro- 
ord  of  the  action,  while  it  was  in  the  inferior  court, 
by  which  it  appeared  that  a  judgment  by  default 
a  the  action  had  been  suffered  by  the  defendants,) 
ras  inadmissible  on  the  trial  of  the  action  in  the 
Cing's  Bench.  BatHmgi  v.  Firhy,  7  Law  J.  K.B. 
189,  S.C  9  B.&C.  762,  B.C.  4  M.&  R.  566. 

(B)  For  want  op  a  Plea. 

The  rule  of  Court,  H.T.  60  Geo.  3.  and  1  Geo.  4, 
lUthorudng  plaintifla  to  sign  judgment  for  want  of  a 
ilea,  where  declaration  is  filed  and  notice  given  two 
lays  before  the  end  of  the  term  in  which  the  writ  is 
etaraable,  does  not  apply  to  easea  where  the  pro* 


cesa  is  returnable  on  the  last  term.  Noek  v.  SouihaU, 
13  Price,  800. 

The  defendant  pleaded  itsii  assempiit,  with  a  notice 
of  set-off,  to  a  declaration  in  debt: — Held,  that,  the 
plea  being  a  nullity,  the  plaintiff,  by  afterwards  ob- 
taining an  order  for  particulara  of  set-off,  did  not 
waive  his  right  to  sign  judgment  as  for  want  of  a 
plea.  Ford  r.  Bernard,  8  Law  J.  C.P.  219,  a.  c.  6 
Biog.  534,  s.  c.  4  M.  &  P.  302. 

The  defendant  having  pleaded  his  privilege  as  an 
attorney  of  the  Court  of  King's  Bench  to  an  action 
in  the  Common  Pleas  after  an  imparlance,  saving  ex- 
ceptions to  the  writ  and  declaration  onl  v,the  plaintiff, 
treating  the  plea  as  a  nullity,  signed  judgment : — The 
Court  set  aside  the  judgment,  on  the  terms  of  the 
defendant  pleading  to  the  merits.  Oodefrou  v.  Jmwi 
8  Law  J.  C.P.  230,  a.  o.  6  Bing.  616,  s.  c.  4  M.  &  P. 
440. 

A  declaration  in  debt  demanded  60/.,  and  con- 
tained six  counts  for  lOL  each ;  and  the  defendant 
pleaded  that  he  did  not  owe  the  said  aum  of  lOi. 
above  demanded.  The  plaintiff  treated  this  plea  aa 
a  nullity,  and  signed  judgment  :^The  Court  set  the 
judgment  aside.  Ri$dale  v.  Kelly,  1  C.  &  J.  410,  s.  o. 
1  Tyrw.  337. 

(C)  Signing. 

A  party  is  not  entitled  to  open  the  office  in  order 
to  sign  a  judgment,  or  take  any  other  proceeding,  on 
a  dies  non,  unless  he  was  entitled  to  take  that  pro- 
ceeding on  the  previous  day.  Harrison  v.  Smitkp 
7  Law  J,  K.B.  171,  a.  c  9  B.&  C.  243. 

Where  a  plaintiff  is  entitled  to  sign  a  judgment 
by  default  before  the  esaoign  day  of  the  term,  a  judg- 
ment aigned  between  the  eaaoin  day  and  full  term 
is  regular,  and  is  a  judgment  of  the  preceding  term. 
BeesUm  v.  Beckett,  7  Law  J.  K.B.  333. 

Although  a  cognovit  be  produced  to  the  clerk  of 
the  dockets  on  signing  judgment,  if  it  be  not  filed 
with  him  after  the  taxation  of  the  oosts,  (pursuant 
to  the  rule  of  court,  Hilary  1822,)  the  judgment  will 
be  irregular.  Long  v.  Sperrin,  7  Law  J.  K.B.  332. 

Where  the  proceedings  were  by  original,  a  judg- 
ment signed  by  virtue  of  a  cognovit  on  the  fint  day 
of  full  term,  the  defendant  having  died  between  the 
essoign  day  and  that  day,  held  to  be  regular.  Wkit- 
takerw,  WhUtaker,7  Iaw  J.  K.B.i6i,  a.c.  8B.&C. 
768. 

(D)  Entering  tip. 

Where  the  representatives  of  a  deceased  party 
have  not  been  able  to  enter  up  judgment  within  two 
terms,  in  consequence  of  necessary  delay  in  pro- 
curing lettera  of  administration,  this  does  not  deprive 
the  other  party  of  the  advantage  he  gaina  by  the 
omiasion  so  to  enter  up  the  judgment.  The  Court 
have  not  the  power  in  such  a  case  to  order  the  judg- 
ment to  be  entered  ntin^  pre  tune.  Dowhiggin  v. 
Harriton,  8  Uw  J.  K.B.  175,  s.  c.  10  B.  &  C.  480. 

A  verdict  having  been  taken  at  the  trial  (by  con- 
sent) on  two  oounu  of  the  declaration,  both  contain- 
ing in  substance  the  same  cause  of  action,  the  Court 
allowed  the  plaintiff  to  amend  the  posisa  bjr  entering 
up  judgment  on  the  fint  count  only,  though  the 
Judge  who  tried  the  cause  declined  to  interfere. 
Henley  v.  the  Mayor  and  Burgeetee  of  Lyme  Regit,  7 
Law  J.  C.P.  243,  a.  c  6  Bing.  100,  s.  c.  3  M.  ft  P. 
310. 
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(£)  Dockbuno. 

Ju<)fm«Dto  not  «lpckel*d  htre  no  lefereoot  •f^nst 
btir9»  eiecuion,  or  •dminittraiori.  Lao^on  v.  ^er- 
^luim,  3  RatB.  949. 

(I*)  Setting  asidp. 

Th«  application  for  fettiog  Mido  »  jodgment,  sf 
agaioBt  good  faith,  i«  er  debitoJuUitUR,  aid  tha  Cooit 
will  not  impoae  on  the  dcfeoduil,  m  a  coodition  for 
•etting  it  uidt,  ihtt  bo  bring  no  action.  Cmth  v. 
WeUt,  1  B.  &  Ad.  S75. 

(G)  As  IN  CASE  OF  A  Nonsuit. 

In  n  conotnr  cause,  iudgment  as  in  case  of  son* 
auit  cannot  be  bad,  till  toe  tenn  next  after  the  second 
assise  from  the  term  in  irbicb  issue  is  joined,  vbers 
the  plaintiff  bas  not  given  notice  of  trial  for  tbe  fisait 
assise.  Simondt  r.  FoUdngham,  9  Law  J.  Each.  191, 
s.  c.  1  C.  &  J.  513,  B.  c.  1  Tyrw.  501. 
.  In  a  oonntiy  cause,  where  issue  is  joined  in  Mi» 
chaebnss  term,  and  the  plsintiff  does  not  proceed  to 
ttisl  St  tbe  assises  afWr  Hilary  term,  the  delendant 
may,  in  Easter  term*  more  Adjudgment  aa  in  osae 
of  a  nonsuit.     CoioUy  ▼.  Dcau,  1  C.  &  J.  18. 

Where  a  cause  goes  off  at  Nisi  Prius,  becanse 
neither  party  will  pray  a  tales,  the  defendant  can- 
not afterwards  obtain  judgment  sa  in  case  of  a 
nonsuit ;  nor  can  he  try  the  cause  by  proviso.  Phil" 
tipi  v;  Dante,  7  Law  J.  K.B.  338,  s.  c.  9  B.  &  a 
76fl,  s.  A.  4  M.  &  R.  584. 

A  rule  for  Judgment  as  in  case  of  a  nonsuit,  wiM 
not  bf  msde  absolute  while  anything  remains  due, 
under  an  agreement  between  the  parties,  to  pay  by 
instalments.    Auon*  X  Tyrw.378. 

Roles  for  eosts  of  the  day,  and  judgment  as  in 
case  of  nonsuit,  may  be  simultapoeusi  and  will  be 
heard  in  such  order  as  die  discretion  of  tha  Court 
ahall  determine,  according  to  ciieumstanoes.  HocUa 
T.  Bead,  9  Law  J.  Ezch.  151,  a.  c.  1  Tyzw.  386, 
S.c.lC.^  J.  466. 

Where  a  plaintiff,  with  i^  full  knowledge  of  the 
defendant  hawing  become  insoWent  subsMfuent  to 
the  action  brought,  declared,  upon  being  ruled  no  to 
do,  (that  he  might  aToid  the  cost  of  a  Reti  piw.,) 
and  subeequentlj  diecberged  the  defendsnt's  nile 
for  a  judgmant  as  in  case  of  a  nonsuit,  on. giving 
a  peremptory  undertaking  to  try  :^  The  Court  le^ 
fused  to  interfere  in  discharging  fuch  undertaking. 
CunntngAom  t.  Beei,  9  Law  J.  Exch.  1,  s.  c.  1 
Tyrw.  U 

it  is  not  an  inileziblis  mis  in  the  Exchequer,  tlml 
an  order  for  Judgment  as  in  ease  of  nonsuit,  fpv  not 
ptoc^ins  to  tnsA  socording  to  notice,  cannot  bo 
diachargod  upon  a  peremptory  undertaking,  bot  on 
terms  of  paying  coffta.  Qrani  ? •  iCsaraey,  12  Piico, 
549. 

Where  the  plaintiff  giTOS  a  Cair  iwason  for  noi 
baring  procMded»  tbe  eosU  mil  be  ordered  to  abide 
the  erenc    Brovn  r.  TeatNSr,  13  Fiiefb  8Q3b 

On  a  rule  for  judgment  an  in  oaao  of  a  nonsuit  ibi 
not  proceeding  to  txialfwrsunnt  tonotinst  discharged 
on  a  peremptory  undettaking,  tbe  defendsnt  in  not 
entitled  to  oeeta  tmless  mentioiieA  in  the  rule. 
P^rtingUn  r.  WyaU,  7  Law  J,  C^.  «47[,  8.  c  4 
Bing.  17 1,  a.  c.  3  M.  &  P.  916. 

A^  intedocntory  motion  foe  discb«ti;iog  a  nile 
for  judgment  as  in  case  of  nonsuit,  made  abs^att 


Vitb coats;  tbe  plaintiff, en vboMbsUftbrnns 
.was  made,  baving  left  his  hsnis,  ssd  baspMrti 
to  be  found  for  more  tbaa  a  jsar,  hit  amai 
apply  to  tho  Coort  for  an  order,  rnpimf  ib  1» 
leodsnt  to  pay  tbe  ooets  to  tbea,  mder  ik  earn 
otances  disclooed  bj  sfiidaTit ;— ndt  pami  ai 
ttade  absolttte,  on  caoae  shewn. 
.    Aa  attaebnont  in  aoob  case  refnsid. 

Part  of  tbe  coats  allowed  on  tustiM,  hiif  %• 
letter  of  attorney  to  demsnd  tbe  aBasM,lk  ^ 
meat  not  being  oxecnted,  that  item  raMlvii 

The  Court,  on  making  tbe  rale  aMne,imM 
aoets  on  either  eide,  in  respeotof  thsipiMi. 

Serrice  of  tho  rule  and  sOocstortnidatl^ 


mand.  ^^ 

Serrioe  of  the  proeent  rule  os  dM  dMai 
dark  in  ooort,  nwde  put  of  the  oid«.  C^^ 
Hattou,  It  Price,  44S. 

JURISDICTION. 

Where  a  tribunal  determines  in  aBttt«iBt««m 
its  juris(|iption,  the  dedsioa  is  s  vMf.  i>^ 
General  r.  Lorrf  ihlham,  3  BttSi.  415. 

Tb^  Court  of  Admiraity,  except  ^^  ^^^ 
joct  of  priae,  ezevcisea  an  origiesl  jarirfctijoaf 
on  t^e  groonda  of  autbociasd  assge  nd  inuiBn 
anthority.    Atloi,  %  Hag.  55. 


ivaii 


JURY. 
[Jury  trial  in  Scotland  in  dfil 
c.  69,  8  Law  J.  Stat.  151.] 

A  certificate  gianted  by  the  Jodfs.  «f  •^*[ 
fllowanpe  of  ooots  of  a  special  jny,  gi»»  tJ" 
after  he  bed  left  the  sssias  tows,  n  ••^^ 
against  the  poeitiTO  words  of  the  ^^V'r 
which  requires  it  to  be  given  ••  iBUBedaWT  in^ 


the  verdict ;"  and  the  Cw*  cannot  w»w|^ 
explanation  why  it  was  not  aogifen.  Vfmr.i^ 
worthy,  8  Law  J.  K.B.  50f.  .   i    ii.  in. 

Costs  of  a  riew  are  only  ^^^^!^ign 
tule  6  Geo.  4.  c.50.  s.«3.  m"*  •^'^fcu 
been  complied  with ;  that  is.  wheis  1 1»7»  ^ 
been  named  in  the  writ  for  each  jnrtj-  "^^^ 
Thamptan,  9  Uw  J.  C.F.  10^  s.c.7ftDf.«^ 

5M.  &  P.t55.  .  ^  .rrtPri* 

If  the  jury  cannot  sgree,  ike  W  ••j' Jy^, 
has  authority  to  discharge  them.    t««'- 
4C.&P.  315.  [Tenterden] 

JUSTICES  QF  THB  VUCt 
[See  (poOJiT.J 

(A>  POWEBS  AND  DOTliSi 
(B)   Aor^HI  AOAlHSt- 

Where  a  person  is  chsrgsflj  ^l^^jgo^t^ 
offence  amountingjo  Wony.sstf  •^^^Bgfctb; 
his  warrsnt  ?  ancf,  on  the  V^^^'^^^tO^ 
fore  him,  the  cbasge  is  proved,  t»^  ^  g^ 
to  prieon.^the  Magistrate  u  »•«  Z^^^g^  x0^ 
for  faba  imprieomi^nt,  ^^^^^,^^%  ^ 
out  to  be  Mfomided^-^Wheis,  ^^''T^ 

wto,  dharged  with  cuttbig  *l^  •  "^ 
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IveHiat-bovM,  und^r  .iks  tftMote  7  £i  8  Oea  4. 
^  30.  B.  19,  And  tomaiittpd  to  gaolt  but  tluB  |»rioB 
rbp  Iwd  t|i9  Miforauicioi)  did  lOt  pnaiMoto  i«>-*HeU, 
hmt  the  Magifttrai#  was  not  liable  ui  tmpaM,  al* 
iMWgii  the  pttty  ehaifped  waa  the  oeoapier  of  the 
•d4  00  wkirib  m  tiw  grew.  3ftiik  v.  CaiUttt  9 
Law  J.M«C«  97,8.e.6  Bing.85,a.e.  SM.&P.949, 
An  ^itoroey,  nuNwlj  in  that  oharactpr,  has  no 
right  to  Wfiit  vpon  takiog  part  as  n  advooato  oai 
praocodin^  bcfoie  Jutiioie  under  a  penal  atatnter, 
ivhore  it  la  the  practice  of  the  Court  in  whi^  ^e 
{HmeeedsDg  ia  pendiag,  not  toaUov  peraona  to  prac- 
bioe  na  nttorpiee  or  advocates.  Cattter  v.  Hieks,  ^ 
lAw  J.  M.C.  188. 

(B)  Actions  AGAiNSTf 

If  ft  Ma^iatnite  oonunit  a  prisoner  for  ra.'exaafii* 
nntioo,  atsting  that  he  dees  ao  in  the  hope  that  the 
Iniaoner  will  admit  s  fast  then  is  diapoto;  end 
tbs  jory  ahoald  be  of  opinion  that  the  oomnutisent, 
tliMigh  to  point  of  ibrm  for  vfr^zamiitatioa,  was  in*> 
Kead^  to  foros  an  admiaaion  from  the  prisoner  of 
tlsB  pasttcular  ftiot,  the  Magistrate  ia  liable  to  an 
notion  of  tiespsss  and  Ailse  imprisoament,  in  raapest 
qS  dtMt  ogmmitaent. 

Whether  fifteen  days  is  a  reaaonable  time  to  eon* 
nit  s  priaooer  for  re-examination ;  whether  the  res- 
ionahleneaa  of  the  time  is  a  question  sf  law,  or  of 
fret,  or  is  a  mixed  qneatio«--<-9Httft.  Davii  t.  Cop* 
fmf,  7  Lew  J.  M.a  9a 

If  a  Magiatnie  haa  power  to  oemnit  for  a  speeiile 
time,  and  he  enseed  that  .time,  his  commitment  it 
shoigether  void,  end  he  is  liable  to  an  action  of  tres*> 
fass,  ahhongb  he  sot  bondjid*.  So ,  if  a  Magistrate, 
faaiving  powvr  to  commit  for  a  leasonabie  tinM«-if 
]i«  commit  lor  a  time  whcoh,  opon  iovaptigationi 
nppoara  to  be  unreasonable,  bis  commitaaent  is  void 
nkogetfaer ;  and  he  is  liable  in  ireepiMS,  although  b4 
net  btmdjide.  Daw  ▼.  Cofftr,  8  Lew  J.  M.C.  0ft 
■.  c.  la  B.  &  C.  28,  s.  o,  j^  M.  ft  R.  55,  s.  c,  4  C. 
9t  P.  134. 

In  eempnong  the  six  months  limited  hy  f  4  Gee* 
t.  e;  44.  s;  8,  for  bringing  an  action  against  a  Magis' 
trale  fior  &1b#  imprisoni^ent,  the  tisy  of  dischsrgA 
ftem  imprisonnieot  is  to  be  nckoaed  szdnaifely. 
TiMrefiBre^  where  ^  parly,  diaehavged  en  the  14th  of 
December,  soed  out  n  writ  00  the  14th  of  Jane  fol«- 
lowing,  it  waa  held,  that  the  attien  was  commenced 
in  thne.  Hardfjf  t,  Ry4$t  7  Law  J.  M.Cl  118,  s*  0. 
9  B.  At  C.  €B3,  &  e^  4  M.  &  R.  f  95. 

](f  the  plaintilF  being  an  notion  againat  the  Magie- 
traie  alone,  he  is  not  bound  by  thst  action.  He  may 
nbandon  it,  and  bring  awnfthec,  joining  the  conauble 
na  a  defendant  with  the  Magistrate,  if  be  bring  the 
second  within  time.  Jon$t  V.  Simpson,  9  Law  J. 
llCi46. 


LANDLORD  AND  TENANT. 
[See  Distress,  Ejectment,  %nd  Lease.] 

(A)  Rioais  AiiD  LiABiLiTiH  OP  Landlord. 

(B)  Rights  and.  Liabilities  of  Tenant* 

(C)  Contracts  between. 

(D)  Rent. 
(£)  Rbbasm^ 

(f)  notiob  to  odit. 


(A)  HlGBTS  AND  LiABIUTISS  OV  LaNPLORJI. 

!Bncronshnienls  made  by  a  tenant,  npom  Che  wasC# 
ndjoining  the  demised-  pMmises,  belong  to  the  land* 
lord  sad  not  to  the  tenant,  at  the  end  of  the  tern, 
howerer  long )  the  peasesaien  of  the  temnt  during 
the  term  sot  being  ed^erse  against  the  landlord, 
Nov  does  tbe  feet  of  tlie  landlord  bein|f  also  lord  of 
ibe  manor,  in  wliich  the  wests  is  situate,  render  tb« 
poaaession  of  the  tenant  adterae  to  tbe  lofd  of  th6 
■taner  in  his  oharacter  of  landlord.  Dee  d.  OomitU 
tmd  Caiej  CoiUg€,  Cambtidge,  and  Diekbuan,  t. 
Sto/iford,  9  Law  J*  K.B.  171. 
.  if  a  tenant  quit,  withont  «ny  intention  of  retnm- 
ing,  the  landlord  may  enter  without  bringing  eject- 
ment   La&y  V.  Laar,  Pea.  A.C.  f  10.  [Alranley] 

Where  n  pinper  ia  put  into  a  eoCtage  by  pariah 
eiloem,  he  mny  be  turned  out  wilhoAt  ejectmenf. 
Fag  v,OakUy,Vm.  A.C.  914.  [L*  Blade.] 

Where  the  terms  of  letting  eentsin  no  stipniatien 
as  to  arrsbgemtnts  upon  quitting,  tbe  oaatott  of  the 
ooontry  is  Ut  into  operation  in  thtft  respect,  althduglk 
the  oflP>geing  tenent  comes  within  tbe  benefit  of  m 
euatom  by  «  course  of  husbandry  inbonsistent  with 
that  whitfh  he  agrees  to  pursue  during  the  continue 
•nee  of  the  leonncy.  The  laadloi'd's  remedy  againat 
the  off- going  tenant  ia  by  action  for  breach  of  core^ 
nsnt|  and  the  coming-on  tenant  eannot  preTenfe  tbe 
latter  taking  his  off-going  crop.  Holding  ▼.  P^lt, 
9  Law  J.  O.P.  194,  si  c.  7  Bing.  466,  a.  <J.  5  M.  & 
P.  4fT. 

A  lessor  granted  Isnds,  with  s  condition  *'  that. 
If  fbe  leasee  should  commit  an  act  of  bankruptcy 
whereon  a  commiaaion  ^ould  issue,  and  be  should 
be  declared  a  bankrupt,  or  if  he  ahoold  become  in<< 
•olTe&t,  or  incur  any  debt  upon  whiefa  anyjudg* 
Edent  shonid  be  signed,  entered  np,  or  given  against 
kbs,  and  on  which  any  writ  of  Jierifaeiat,  or  any 
other  writ  of  execution  should  issue,  it  abouAd  bd 
lawful  for  the  lessor  to  re-enter  into  the  demised 
premises,  and  the  same  agftln  to  have,  re-possess, 
and  sojoy,  as  in  his  former  estate."  Tbe  lessor 
having  entered  for  a  breach  of  this  condition  : — Hel<l, 
that  he  waa  entitled  to  the  emblements.  Dawi  v. 
E^$an,  9  |jiw  J.  C.P.  44,  s.  c.  f  Blng.  154,  a.  c.  4 
M.  fii  P.  BPtO. 

(B)  R1QHT8  AND  Liabilities  op  Tenant. 
[CornUh  v.  SeartU,  1  ^^.  &  K  703,  Dig,  Law  J.  ^98.] 

Upon  an  information  to  set  aside  a  lease  ibi^ 
ninety-nine  years  of  charity  tends,  the  defendants, 
the  leasees,  set  up  a  title  adverse  to  tbe  leased 
npon  tlia  merits  it  wss  held,  that  there  was  no 
ground  for  the  defbnce ;  but  the  Court  was  of  opi- 
nion, that,  if  the  merits  had  been  otherwise,  the  de- 
iBHidants  were  estopped,  and  could  net  dispute  the 
titts,  while  they  retained  the  possession.  Attmmey 
GsnenolT.  Ho&am,  5  Russ.  415. 

A  tenant  has  no  right  to  make  any  alteration  in 
the  demised  premises;  not  even  that  which  may* 
improve  their  value,  if  such  an  alteration  will  affect 
the  evidenoe  of  the  landlord'e  title,  either  by  the* 
alteration  not  having  the  character  of  an  act  done 
by  a  mere  tenant,  or  by  its  oaaaiog  a  difficulty  in 
anarwards  proWng  the  identity  of  the  premises. 
Ymtng  T.  Spanetr,  9  Law  J»  K.B.  106,  s.  e.  10  B« 
1^  C.  145»  1. 4.  5  M.  il^  R,  47. 
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A  tenant  of  a  liouae,  who  it  boond  by  agreement 
to  keep  It  in  tenantable  repeir»  may  qnit  wttboat 
BOtioe  m  the  oonrae  of  bia  term,  if  thie  pramiaet  be- 
come unwholeaome  for  want  of  anfficient  drainage, 
if  they  eannot  be  kept  dry  without  extravagant  and 
vnreaaonable  labour  and  expenie  on  bia  part.  Col* 
liM  ▼.  Berrmp,  2  M.  &  M.  lit.  [Bayley] 

A  tenant  may,  by  the  general  rulea  of  hasbaodry, 
carry  away  itraw  or  hay  from  the  premiaea.  Gough 
T.  Howard ,  Pea.  A.C.  197.  [Lawrence] 

A  pnmp  erected  by  a  tenant,  and  so  fixed  aa  to 
be  removable  without  injury  to  the  freehold,  may 
be  taken  away  by  him  at  the  expiration  of  hia  tenn. 
Grymn  v.  Bomfron,  8  Law  J.  C.P.  140,  •.c.6Biog. 
457,s.c.4M.&P.  143. 

If  a  tenant,  who  may  be  entitled  to  remove  car* 
tain  fixturea,  which  he  baa  put  up  during  the  term, 
neglect  to  remove  them  during  hia  tenn,  and  leave 
them,  on  giving  up  poaaeaeion,  he  haa,  in  point  of 
law,  relinquiabed  them  to  hia  landlord. 

Where,  in  such  a  caae,  the  landlord,  in  the  coniae 
of  a  diacnaaioa  between  him  and  hia  late  tenant 
about  the  fixturea,  made  an  oiTer  of  a  aum  to  effect 
a  aettlement,  which  waa  refuaed : — Held,  that  thia 
offer  did  not  restore  any  right  in  the  fixturea  to  the 
late  teoant.  Lyda  v.  RumUt  9  Law  J.  K.B.  t6, 
a.  c.  1  B.  &  Ad.  S94. 

A  leaaee  of  a  mill  and  ateam-engine  covenanted 
to  repair,  reaaonable  wear  and  tear  excepted.  Dur- 
ing the  leaae,  he  added  both  to  the  height  and 
extent  of  the  mill,  and  removed  all  the  worka  of 
the  engine  eicept  the  fly-wheel,  fly-wheel  abaft, 
and  boiler,  and  attached  to  them  a  new  engine  of 
greater  power.  Injonction  granted  to  restrain  the 
aaaig^ees  of  the  leaaee,  who  bad  become  bankrupt, 
from  removing  the  parte  of  the  new  building,  and 
the  new  parta  of  the  engine,  aubject  to  an  action  to 
be  brou^t  by  the  leaaora  to  try  die  right.  £imd«r* 
iMHd  V.  Aewfon,  3  Sim.  450. 

(C)  Contracts  between. 

[PetrM  V.  Sharr^  2  M.  &  R.  418,  Dig.  Law  J. 
f99.3 

If,  by  a  written  agreement,  A  agreea  to  let* 
and  B  to  take,  a  meaauage  from  a  day  paat,  for  a 
term  of  ten  years,  *<  at  and  under  the  rent  of  80<.," 
thia  is  an  agreement  by  B  to  pay  a  rent  of  80^ ; 
and  therefore,  if  there  be  a  power  of  re-entiy  in 
caae  of  a  breach  of  **  any  of  the  agreementa  therein 
contained,"  A  haa  a  power  of  re-entry  for  non-pay« 
meat  of  rent,  although  there  is  no  expreaa  agree- 
ment to  pav  the  rent  Dm  d.  Raim  v.  KntUir,  4 
C.&P.  3.  [Tenterden] 

An  agreement  for  the  holdini;  of  certain  quarriea, 
provided  that  the  rent  should  be  501.  a  year ;  that 
the  tenant  waa  to  work  the  whole  of  the  stone,  but 
not  to  employ  more  than  a  given  number  of  men ; 
that  the  rent  waa  not  to  be  advanced  ;  and  Uiat  that 
agreement  was  to  have  the  effect  of  creating  a  new 
yaarljf  tenancy  between  the  partiea.  It  would,  in 
point  of  fact,  take  five  yeara  to  work  out  the  atone 
with  the  limited  number  of  men  : — Held,  that  thia 
created  only  a  tenancy  determinable  by  notice  to 
quit  at  the  end  of  the  firat  year.  Do$  d.  Skrine  v. 
Walton^  8  Law  J.  K.B.  If, 

Whera  a  party  by  worda  of  present  demiae  lata 
premises  to  another,  he  is  boond  to  give  him  poa* 
session  -,  and  if  the  tenant  in  posaeision  refuses  to 


quit,  the  lessee  is  not  Wund  to  proeeed 

by  ejectment,  but  may  aoe  tlie  lesser  fir  ike 

of  the  agreement.     Cm  ▼.  Cl«3f,  7  Lanr  J.  CLP.  Ifl^ 

s.  c.  5  bing.  440,  a.  c.  3  M.  &  P.  ST. 

A  tenant  from  year  to  year  by  parol,  wiD  nst  ka 
diaeharged  firom  the  rent  m  the  cumnt  year,  bym 
agreement  of  hia  landlord  to  accept  a  third  pmoass 
a  tenant,  unleae  such  agreement  ia  in  wntiag.  er 
the  third  person  take  poaeeasion,  it  beinga  < 
within  the  Sutote  of  Franda.  Tmyltr  v. 
Pea.  A.C.  19.  [Kenyon] 

A  beiaiF  a  tenant  in  poaaeision  of  a  £n, 
he  held  after  the  expinuioii  of  a  leaae,  nsde  i 
posal  by  mtaaive,  to  take  a  new  leaas,  upea  the 
conditionaof  an  offer  made  by  W,laraaJ9(hBr  £um 
belonging  to  the  same  estate.  W  bad  sagaged  ta 
enter  into  a  lease,  which  waa  to  cootaia  **  aS  the 
regolationa  to  be  laid  down  for  tfae  estate."  G.tha 
owner  of  the  estate,  by  letter,  aocepted  the  pnpsari 
of  A,  on  the  footing  of  the  oflfer  of  W.  "  and  As 
general  eonditiona  laid  down  by  him  far  the  «bab 
eatate;"  and  this  letter  of  aooeptaace  provided, ihtf 
a  lease  should  be  executed  aa  aoon  ea  the  eche 
leases  of  the  estate  could  be  got  reedy.  Tins 
yeara  after  thia  propoeal  and  aeoaptanee,  a  dsea- 
ment,  entitled  Articlea  and  Ccnditiona,  waa  V>^ 
by  G,  and  various  other  proposed  tenanta  of  the 
tenants  of  the  estate,  but  not  by  W  or  A.  Byoaesf 
theae  eonditiona  it  waa  provided,  that "  alltbe'fiidte 
abould  be  need  upon  the  farm,  and  none  sold  ercai^ 
ried  away  at  any  time."  Thia  dooamenteBBciaded 
by  providing,  that  the  leaaea  on  the  eslan  veia  ta 
be  granted  upon,  and  to  refer  to  tlw  csBfidaas 
therein  contained.  A  few  daya  after  the  ■giiataia  sf 
thia  document,  a  draft-tack  with  vartooa  blanks  kat 
containing  a  reference  to  the  articlea  and 
and  an  cmligation  to  perform  them»aod  a 
to  the  regiatratioB  of  them,  waa  signed  by  the  »- 
nanta,  including  W,  but  not  A ;  he  did,  hawsvsr, 
two  yeara  afterwards,  aiga  thia  draft-tack,  which 
waa  never  extended  or  otberwiae  executed: — field, 
that  the  draft-tack,  aa  aigned  by  A,  waa  a  probative 
document,  and  not  a  new  contract  betaeen  ihs  pai^ 
ties,  but  referable  to  the  preceding  agieament  and 
omdittona ;  and  that  the  oonditioB  iraBhiting  the 
sale  or  removal  of  straw,  flee,  applied  to  ^  last 
year  of  the  term,  and  the  way-goiBg  crap. 

The  draft-tack  not  having  heen  prodnead  an  fhs 
firat  hearing  of  the  cause,  held,  that  tfae  appcBsat 
waa  liable  for  all  the  eoata  oonaaqnaBt  npoa  the 
non-productioB.  Gorim  v.  Amimtm,  S  fili|h» 
11.8.  351. 

(D)  Rmtt. 

[Process  for  securing  rent  in  die  county  pala- 
tine of  Durham  and  Sadbeige,  11  Gea  4.  &  H^ 
8  Law  J.  Stat.  7.] 

Paypient  of  rent  ia  priaid/seis  evidence  of  tide  ia 
the  landlord.  Dm  v.  Clarkt,  Pea.  A.C.  US.  [Bsjiaf  ] 

Where  a  distresa  ia  made  for  more  than  a  jfaar*! 
rent,  after  an  act  of  bankruptcy  by  the  leaaat,  chs 
Court  will  allow  the  asaigneca  of  the  tanaat  to  sfail 
themselves  of  the  6  Geo.  4v  c  10.  a.  74,  and  to  pay 
a  year'a  rent  into  court. 

But  if  the  landlord  under  auch  a  rule  aceept  thi 
aum  ao  paid  into  court,  he  ia  entitled  to  daaUc 
costa  under  the  11  Geo.  2.  c.  19.  a.  ft.  d Uasm  t. 
GadtdBH,  7  Law  J.  K.B.  89. 
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PsjamU  by  •  tenant,  of  gioimd-TMit  do«  to  tho 
aperior  laoiUord» or  o£land-tUf  for  which,  in  defiuilC 
f  payment,  he  ia  liable  to  be  diatrained  apoa,  are 
ot  voluntary  pavmeDta,  but  are  such  aa  the  tenaot 
I  entitled  to  deduct  from  the  rent  paid  to  his  im- 
aediate  landlord  ;  and  a  diatreaa  by  the  latter,  after 
lOtioe  of  auch  payments,  ia  wrongful,  and  the  aob- 
ect  of  sn  aetioa.  Carttr  t,  CarUr,  7  Law  J.  C.P. 
41,  s.  o.  5  Btng.  406,  s.  c.  2  M.  &  P.  73S. 

A  tenant  who  holda  orer  after  the  ezpiraiion  of 
tis  own  notice  to  <juit,  is  not  liable  to  double  rent 
irom  the  time  of  hia  haying  offered  to  give  op  poa- 
MMOo,  and  haTing  aftorwarda  quitted  possesaion ; 
llhovgh  he  may  have  previooaly  filled  the  charao- 
ar  of  tenant  at  double  rent,  by  baring  paid  it.  A 
lotice  ia  not  necessary,  by  the  tenant,  to  determine 
aeh  a  tenancy,  though  it  may  be  by  the  landlord. 
Booth  y.  Maejarbuut  9  Law  J.  K.B«  161,  1  B.  & 
id.  904. 

In  an  action  for  Mtat,  ttmbU,  that  it  ia  no  answer 
bat  the  landlord  baa  diatrained  gooda  for  it  to  the 
nil  taloe  of  the  rent,  if  he  baa  aold  tbeas  for  a  less 
am.  If  he  haa  aold  them  at  too  low  a  prioe,  the 
enant'a  remedy  is  by  action.  Efford  y.  Burgan,  t 
I1.&M.SSU  [J.Parke] 

In  an  action  by  a  landlord  against  a  aheriff,  for 
MBoying,  under  an  execution,  the  goods  of  his  to- 
lant,  without  securing  the  payment  of  ayear'a  rent, 
la  required  by  the  atatute  8  Anne,  c.  14,  the  tenant 
raa  called  to  prove  the  rent  due,  but  objected  to  aa 
nteresied,  aaid  reieaaed  by  the  landlord: — ^Held, 
bat  the  release  could  not  be  pleaded  in  bar  of  tho 
iction,  ftuiM  darrein  eoHtinuaneo,  nor  did  it  reduoe 
be  bmdlord  to  the  neoesaity  of  taking  a  yerdtct 
igainst  the  aberiiF  for  nominal  damagea  only.  The 
mtnto  8  Anne»  c.  14,  a.  1.  appliea  to  gooda  in 
ipartmenu  being  parcel  of  a  mesaoaga.  Tkurgood 
r.  JUehardmn,  4  C.  &  P.  481.  [Tindal] 

By  the  Iriab  atatute,  11  Anne,  c.  f ,  it  ia  enacted, 
a«  f  •)  "  That  when  more  than  half  «  year'a  rent  ia 
n  arrear  opon  a  lease,  the  landlord  or  lessor  may, 
rithoot  demand  er  re-entry,  senre  a  summons  in 
jcctaseot  for  recorery  of  the  demised  premiaea ; 
lad  i^xm  proof  of  the  foot  that  more  than  half  a 
'ear's  rent  waa  due  when  the  aummona  waa  served, 
nd  that  no  sufficient  distress  was  to  be  found  on 
he  premises,  shall  recover  judgment  and  execution ; 
iBd  if  the  leasee  or  person  claiming  under  the  lease, 
liaU  suffer  judgment  to  be  recovered  and  execution 
ixecuted,  witlwut  paying  the  rent  in  arrear  with 
loata,  or  without  filing  a  bill  for  relief  in  equity, 
rithin  aix  montba  sfter  execution  executed,  the 
Bssae,  &e.  sbaU  be  barred  from  all  relief  or  remedy, 
n  law  ot  equity,  &c.,  and  the  landlord,  &c.  ahall 
lold  the  premises  dischai|;ed  from  the  leaaa." 

The  Irish  statute,  4  Geo.  1.  c.  5.  recitea  the  fonner 
(tatnte,  and  the  difficulty  of  proving  the  want  of 
wfficient  diatreaa,  and  thereupon  enacte  (a.  S)  *'  That 
vfaao  one  year'a  rent  shall  be  in  arrear  upon  a  leaae, 
ikhough  there  be  auffident  diatreos  upon  the  land 
o  answer  the  rent  in  arrear,  the  landlord  or  lessor 
say  serve  a  summons  in  ejectment,  and  upon  proof 
hat  one  year'a  rent  waa  in  arrear,  and  due  before 
be  aervice  oC  the  aummona,  ahall  recover  judgment 
tnd  have  execution  ;  and  if  the  leasee,  &c.  shall  not 
my  tbe  rent  in  arfear  with  ooata,  to  be  ascertained 
m  in  tbe  act  provided,  or  deposit  the  same  in  a 
jourt  of  equity,  on  filing  a  bill,  within  sis  months 


aftsr  exaootaen  exaeotod,  be  shall  be  barred  from 
all  relief  or  remedy  in  law  or  equity,  &c.,  and  tbe 
landlord  shall  hold  the  premiass  diacbarged  from  the 


The  Iriah  statute,  8  Geo.  1.  c.  t,  reciting  the 
former  statutes,  enacte  (s.  4. )  "  That  whers  any  lease, 
for  avoiding  of  which  an  ejectment  ia  brought,  ahall, 
bafors  the  bringing  of  toe  ejectment,  have  been 
mortgaged  for  a  valuable  consideration,  and  the 
lessee  and  mortgagee,  and  their  respective  assig- 
neea,  shall  be  aerved  with  the  aummona  in  ejeot« 
ment,  and  afiSdavita  of  the  aommons  msde  and  filed, 
and  the  plaintiff  ahall  obtain  judgment  and  ezecn* 
tion  on  the  ejectment ;  if  the  mortgagee  or  aasignee 
shall  not,  within  nine  mootha  after  execution  ex- 
ecuted, pay  or  tender  to  the  landlord  or  leeaor  the 
tent  in  arrear,  and  coato,  to  be  ascertained  as  in  tbe 
fonner  acta  )>rovided,  tbe  mortgagee  or  his  assignee 
shall  be  banad  of  all  relief  ami  remedy,  in  law  or 
equity,  on  account  of  the  mortgage,  and  tbe  land* 
lord  or  leaaor  shall  bold  and  enjoy  tbe  premises  dis« 
charged  from  the  mortgage  ana  the  equity  of  ra» 
demption." 

In  the  case  of  a  leaae,  aobject  to  a  mortgage,  the 
landlord  haying  recovered  judgment,  &e.  according 
te  the  statotas,  againat  the  leasee,  who  did  not  within 
aix  montba  pay  or  tender ;  but  where  tbe  repreaen*. 
tativea  of  the  mortgagee,  before  the  lapse  of  nine 
months  afWr  execution  executed,  paid  the  rent  ia 
arrear  and  coats : — Held,  that  the  benefit  of  that 
payment  enured  to  the  leaaae  aa  well  aa  the  repre- 
sentatives of  the  mortgaffee. 

A  auit  having  been  mstituted  against  the  land- 
lord by  the  repreaentativea  of  the  mortgagee,  to 
have  the  benefit  of  the  lease,  an  account  was  direct- 
ed of  what  waa  due  for  rent  and  coato.  In  thia 
stage  of  the  caoae,  the  representatives  of  the  mort- 
gagee entered  into  an  agreement  with  the  landlotd, 
aad  executed  a  deed,  by  which  they  covenanted  not 
to  claim  the  equity  of  redemption  of  the  lease. 

Upon  a  bill  filed  by  tbe  repreaentatives  of  the 
lesiee  and  mortgagor,  against  the  landlord  and  re- 
preaentativea of  the  mortgagee,  to  have  the  benefit 
of  tbe  auit,  and  to  carry  on  the  accounte:^-Held, 
that  the  agreement  between  the  landlord  and  tbe  re* 
preaentatiyea  of -the  mortgagee,  was  incompetent 
and  invalid,  and  that  the  representativea  of  the  lessee 
were  entitled  to  tbe  benefit  of  the  suit  and  the 
accooat     0*RiiUy  v.  FothonUm,  4Bligh,  N.S.  161. 

(E)  Repairs. 

A  landlord  haa  no  right  to  enter  hia  tenant's  pre- 
misee  to  repair  them,  without  sobm  stipulation  to 
that  effiDOt.  Bmrktr  v.  Barktr,  S  C.  &  P.  557.  [Best] 

(F)  Notice  to  aniT. 

Where  tenant  diaclaima,  no  notice  to  quit  neoet- 
saiy.  Doi  v.  Clarke,  Pea.  A.C.  239.  [Bayley] 

Tenant  for  life  giantod  a  leaae,  rendering  rent  in 
money  and  a  quantity  of  culm  to  be  carried  to  the 
lord's  boose. 

After  the  death  of  the  tenant  for  life,  the  re- 
mainder man  sent  his  servant  to  tbe  diflferenttenante 
for  the  culm  to  be  brou|^t  home.  Culm  was  ac- 
cordingly sent  twice,  at  intervala,  and  received  :— 
Held,  that,  even  assuming  the  lease  granted  by  tbe 
tenant  for  life  to  be  invalid,  tbe  remaiader-man  bad 
adopted  the  tenant  ao  far,  that  the  latter  was  entitled 
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LAKD-TAX^LABCEVT. 


t»  n  umtai  to  qiit  bcfafc  #)«iUnl  odd  banisa* 
tslncA  Dm  d.  ^aMfSfif  ▼.  BUm,  9  Lmr  1.  K.  B« 
77,  ••  ou  t  fi.  &  AA  M5. 

Wh«re  •  person  holds  m  tenant  to  person*  stf 
InndtesilB,  who  ate  joint  iennnts  u  betiresn  eich 
Oiher,  a  notice  to  qait  by  either  ef  thmv  to  tkeir  tSM 
wnC,  deCesmhieft  the  tmancj  is  betitecu  him  ami 
all  of  them.  Dos  d.  A$lm  r.  5MiaMr»l,  8  Law  J. 
K.B.  369,  B.  &  1  B«  ai  AA.  155. 

A  notice  to  qnit,  whieh  is  giTon  by  an  ageat  ol 
ene  party,  will  not  be  binding  en  the  otbsi',  unleaff 
ilapfMsr  that,  at  the  time  ef  giving  it,  the  agent  ha4 
anthority,  or*  that  befors  k  begins  te  operate,  thi» 
priacipiil  had  adopted  it.  Dm  4^  Mann  v,  W&rUirif 
8  Law/.K.B%  f9T,  s^c.  10  B^fr  C.696. 

A  sfar  moniha'  notion  to  qoH  need  not  eentain  mt 
hill  calendar  months ;  n  cuatomiry  bali^  year,  it, 
from  the  t8th  of  Seprnnher  Co  the  S5th  of  Mareh, 
•uffieaa.  Rtm  d.  Dufttmi  r^  Dot,  8  Law  J,  C.P.  tff, 
a^o.  6  Biiif.  .V74,  a, e. 4  M. &  P.  S»l. 

A  notice  to  qnit  en  Ladjr-daj,  ia  n  good  temin»« 
lioa  of  a  holding,  either  fnm  Lady-dny  oldror  Lndy- 
day  new  style.  Denu  d.  WUUn  ▼.  ffaMer,  ?•!«• 
A.C.  194.  [Heath] 

A  weekly  tenancy  cemmeneed  nn  a  Wt/lmaditf^ 
The  landlord  gare  the  tenflbt  nntice  to  quit,  *<ott 
Friihft  pnelded  your  tenancy  commenoed  on  » 
Vriday,  or  oiherwiaa,  nt  the^  end  ef  year  tcMmcy 
next  after  One  week  from  thai  date  hereof"  :«*Neld 
natf cient.  Due  d.  CamtphtU  w,  SeoUf  8  Law  /.  C.P« 
110^  8.  0.  6  Bing.  3titt,  k  c^  4  M.  &  P.  SO. 


hg.aadinBia^iBythBi 

or  the  gmatsr  part  theieef/'  wm  hsld  ans^  la 

▼rfisiMMr,  7  Laiw  J.  MwC  79. 


LAND-TAX. 

Leaie  fei  m  term  of  yean^  iw  coandevatien  of  n* 
psemium,  a«  aa  annual  rant.  The  leaaa  beiag  ailcn* 
aatoi  tnaps  and  xate»^»-Held^  ihat  the  leaaorwaa 
to  bear  aneh  proportion  of  tlia  land-tax»  as  the  m^* 
served  renc  bore  to  the  tatd  nnnoal  yahie ;  and  the 
tsAant,  tlie  inmatBder. 

in  anch  a  case  the  leaaor  bnving  redeemed  thw 
hnd'tax  :^HeU.  that  be  wan  entitled  (under  thr 
4t  Geo.  S.  e.  tl6.  cl  ItS  or  154.)  to  recorer  from 
the  leeaee  the  proporlioo  of  land-tas  which  ha  wan 
liable  t»pay,  before  it  had  been  redeesMd.  Ward 
V.  CeMt,  8  Law  J.  K.B.  f 91,  a.  o.  10  B.  &  C.  d35. 

Summary  appKcation  against  cemmisaionera  ef 
land-tax,  to  compel  a  dne  aaaesament  of  the  land* 
tax.  Attorney  Central  r,  Cmnmistionert  of  Land-tax, 
It  Price, 647. 

'  The  seevritina  required  by  the  Landl  and  Aaaessed 
Tax  Act  to  be  givcii  by  tbe:colleetofs  and  their  aore^ 
tifa,  msry  be  united  itt  one  bond  to  coramiaaioneni 
acting  under  both  acts.  CoUins  ▼.  Gwynne,  9  Law 
J.  C.P.  130,  s.  c.  r  Bing.  4fS,  a.  c.  5  M.  &  P.  i76. 


LARCENY. 

Where  property  is  taken  under  a  bond  fiia  claim 
of  title,  in  an  open  manner,  auch  taUng  ia  not  the 
mibject  of  an  iadictment  for  larceny. 
-  Therefors,  where  a-  party  faaa  cut  and  caivied 
•''•y  pw*  of  a  tree,  under  a  claim  of  right  to  do  ao, 
aa  a  commoner,  from  the  lord'a  wantnv  in  tbe  pie- 
ihnce  of  hia  gaiBBlteeper.  a  oooriction,  unden  tha 
9!  Ac  8  Geo.  4i  c.  «9i  e.  39,  «'  for  cintiilg,  deatroy- 


in  aobarehynrd,  ia  •  felony  withia  (biiMM7|| 
Geoi.  4.  CL  «9.  a.  44.    JUs  r.  fihel,4 a  hP.ff. 

[Boannqoat] 

Thahalvaa  •f  eMnttybaaknetsBrMniiilaiv, 
aregoodaaod  thnttala,  and  a  petaoa  «lio  ash  a 
embaaiiaa  them  ia  indietable  ht  mh  1b*>T  « 
ambeaalnnanu  JZcrr.  JICMd,4C.lcP.Jfi]itlb< 
sanquat] 

if  pigeooa  anr  ao  iv  tHie  that  t%im»  hm 
every  night  t»  rooet  in  wooden  bsaei,binf  «s  tb 
ohtside  ef  tbn  house  of  their  o»ser,iai<ptt^ 
eome  in  th»  night  and  steal  them  oat  of  thnhm^ 
thin  ie  a  lareeny.  Rm  v.  Geergi  9Mia,kZ*hh 
131.  [Taddy,  Serj.] 

If  one  employed  to  carry  goods  for  iuit,iff» 
jntaier tbam  to  hIa  own  naor  but  dovsMhaM 
this  in  no  larseny,  allhongb  the  pwaaswi^hyd 
wnHa  nnt  a  cniimim  onnner,  but  nv  oaly  mfM 
m  thin partiealar  iaitMceB  ILuw.FMe*^^^ 
P.  545.  [Patteeoo] 

A  deUvered  his  watch  to  B  1U  Se  ii^Mr» 
aftsadof  repahrlag  ic,beaal«iSrand  AbMf  iM 
of  thia,  mid  B  that  he  woeid  eithsr  bm hif« 
baah  again  or  ths  aaoney  :-^HeUI,  aa  Mi^  ^^ 
ir«MyLsiy,4C.&P.  Ml.  [VsokIbi}    ^,- 

A  piMed  Tahmble  secnritias  ia  iht  \mMti 
With  a  written  dtreelfen  to  nuelt  tie  jb«<*« 
the  fnnda,  "  in  nm  of  any  noespssiedmiwir 
pantngt0A('*  no  noaidentdidbsppia1oi.«^ 

Srooeeds  warn  by  B  aonfortsd  lo  lii  •"  ^ 
[eld.  that  Bwa»  not  iwliciibto  ArisrlhrtfM 
5i  Qaoj  3. 0.  43^  <n«w  repm*d),  «»*tI«^'" 
ha  wottid  not  be  saCRider  the  ststiHe  7h»i^ 
c.  «9.  B.  49.  An  dllegitian  in  si  ^^^j! 
A  plaeed  Talaabla  seaaritlbs  ia  ibe  wVl^l 
" with  anoider hr  waitiig  t«i.iafM<  ^F^ 
in  the  gveamment  limds,"  is  not  "JP^JJl 
proof  of  an  orde»  i»  writing  ^^^^'^^ 
the  paoeeed*in:ihe  roreravaneMiffc^-? 
accidenthappenngtnA.  Rie  t.  Wii*^^ '' 
46.  [Tentavdan]  ^^ 

If  th»  only  erideMn  agnlBSt  a  foa*  (r^ 
widi  a  hioeny  bn,  tbnt  ainbm  f^V^^^ 
in  bin  posaassiun  ihaea  nenthi  after  ts>  — ^^ 
the  Jmtge  wiH  diract  aa  acqnktsi,  inih»  "T? 
upon  bhn  for  hia  dnfondS.  S^r.^^^^^^ 
660;  [J.  Paribel  ^  ^  .juig 

A  went  to  the  ahop  «f  B.  aad  sdwd  fc»/"*Vj 
Ml*.  D  t»look at.  B  gsfn  bw  *'•] ^'nto 
two.  and  throe  wm  fouad  at  k^r  ?!?£  i  - 
D  was  net  aalldd  aa  a  witnssa:-*i*  »*A- 
thia  eWdenee,  oonU  not  be  otAtficm^i*'^^^ 
in  steeling  (he  geadvof  B.  Rtf  t.Smtgff  '"* 
143.  [Pattemm.1  .   ^iknt* 

If  a  priaonea,  who  wai  ii  tk«  ■■^^ 
stocntor,  sual  n  iftarndtfi cilUB^^  ^'^^jlii 
tbe  pieces  tegether  beiag  abom  ^7^^ 
bring  tbam  all*  odt  o<  Ma  mssiBr's  "*f*j\.  ^^rt 
time,  thb  ia  a  capital ofiaaoa, aWKiogh»°V^^ 
that  the  priaoner  bad  tbe  cpportosHy  av^  ^ 
lace  by  a.  piece  at  n  time,  sad  iktt  ^'Tj^ 
plecas  was  wmth  6/*  Resr.eke^^^ 
4.a&P.iir.  [BoUandl  .    ^t^^tj^ 

A  pnaooarwas  indioted  fijrs^»f  ^^'^ 


LEASE. 


tot 


Ft  apfMradt  tMt  baTiof  tftkin  tbt  ftnt  trtfe1e»  b« 
(•twned  in  aboat  two  minutM  and  took  tho  ^etondt 
mm!  Ikcli  ratufnod  in  half  an  hour  aod  took  tko 
tbiid:«~HeU,  that  the  last  taking  waa  m  diatioet 
Ibloay,  and  cooM  not  be  give*  in  evideaoa  with  tho 
rtber  two ;  but  that  the  interval  of  tine  between 
^e  first  and  aeoond  taking  waa  ao  abort,  that  the^ 
■rate  be  conaidered  aa  parte  of  the  aame  tranaaollon. 
R«r  ▼.  Bird»ey€i  4  0.  &  P*  S86«  [Idtdadale] 


LEASE. 


[See  Stamp  and  Landlord  and  Tenant.] 

(A)  What  Instkdmrnt  amoi^nts  to. 

(B)  Invalid  oh  fraodOlent. 

(C)  CoNtTROCTtOJI  OP,  in  OINERAL* 

(D)  GoVBNAN'ni. 

(5)  AstlONMBNT. 
(F)  RtNEWAL* 

(6)  SURRBNDIN* 

(H)  FoRPtrroRii 

(I)  ACTIONB* 


(A)  What  InstruHent  AMoONtR  to. 

[Doe  d.  ffraniAer  r.  WaU,  1  M.  &  R.  694 ;  Dig, 

LawJ.M3.] 

'Whether  an  instraaDent  be  a  leaee  or  an  agree- 
■out  for  a  lease,  must  depend  upon  the  whole  of  the 
taatmai^nt)  the  worda  "agxve  to  lot"  not  being 
snocloaive  fbr  an  agfeeftieBt.  Where  there  waa  nO 
Katiiict  reference  to  a  fiituto  iaatroaient,  and  tb« 
Inatmaieiit  Itaelf  contmned  all  the  teitnl,  the  Coui% 
sonstnied  it  a  lease.  Staniforth  v.  Fox,  9  Law  J* 
C.P.  175,  •«  e.  7  Bing.  590,  a.  e.  5  IkL  fit  P»  589. 

Where  an  agreemevi^  fyr  a  leaae  iMmtained  oove-i 
Mnta  Ob  the  part  of  4tm  leaned  to  repair  the  pte<* 
Moea,  to  pmy  att  tazcn,  3tc.,  and  to  paiot  oneo  i« 
iiree  yeara  ;  and  also  a  covenant  that,  until  th9  Imti 
0t9  netutwi,  the  leaeeea  were  '*  to  pay  trat,  and  to 
Mid  the  prctniiea)  iobject  to  the  cMenauts  abovt 
■•Dtionad  ;''-'Held,  that  tfale  wna  an  abaoliite  d*- 
aiao,  and  not  a  taere  agroement  fbr  a  fntare  leaMw 
F'fliarre  v«  Jvdion,  6  Law  J.  G.P.  18,  s.  c.  6  Bing.  f06, 
k0.8M.d(P.4^. 

An  agreement,  by  which  A  agrees  to  <Met"  pt«- 
oieea  to  B, "  on  leaae"  (bt  R  certain  term,  at  a  eor» 
ftin  rent,  *'  eiibjact  to  the  stipolatioaa  and  covenantt 
D  the  original  leaae,  nnder  whioh  he  hotda,"  nd 
*  to  knap  &e  said  itlpolations  in  every  respect  niitil 
be  anid  leaae  shall  be  granted ;  which  lease,  when 
«q«ired  by  B,  is  to  be  prepared  by  A'S  solidtor, 
mt  at  B'a  expense, ^is  a  leaae,  and  not  an  agree* 
natbt  §M  one.  Wilton  v.  CkithoUn,  4  C.  fit  P.  474. 
Oaeolee] 

Where,  in  a  oootraot  of  sale,  it  was  provided  that 
be  intended  pnrobaier  aboald  be  conaiderad  aa  R 
onmit  to  the  vendor,  at  a  rent  eqoal  to  the  amouot 
^tho  intereat  on  the  pnrcbase-noney,  with  a  power 
^  distress  :->Held,  that  this  waa  not  a  lease,  bat  a 
on  tract  of  sale.  Hopo  v.  Boolk,  9  Law  J.  K.B.  Si, 
«o.  1  B«&  Ad.  498. 

(B)  Invalid  or  pradddlent. 

A  bnabandry  leaae  of  oharity  lands  for  nine! j^nliia 
'onrst  *t  an  voifomi  rent,  cannot  be  sappoitMi* 
fMeniey  Oin&fml  r,  Hoth&m,  SAnaa.  4l5. 

Digest,  I8t8— 1831. 


Whether  th4  prdviaioilaof  tha  atatute  13  Elia«  ci  CO* 
go  to  prohibiting  the  granting  of  Rny  lease  Of  tho 
glebe,  aad  other  rectorial  property  of  a  beosloe  with 
cure'— ^itfff. 

But  whether  they  do  or  not,  all  ench  leases  aOAdd 
between  1803  and  1816,  are  good;  ^e  atatote  4d 
Geo.  3k  c.  84.  haying  repeekd  the  atatate  of  EliiA* 
both ;  and  the  proviaiots  of  the  latter  Hot  having 
been  revived  until  the  57  Geo.  3.  c  99. 

Where  snch  a  leaae  had  been  granted  within  the 
above  two  periods  to  aecure  eerenl  annuitize ;  and 
ftubaequentiy,  and  after  the  paaaing  of  the  57  Geo.  3* 
c  99,  a  new  arrangement  waa  made  by  the  itaoniA* 
bent,  the  grantor  of  the  anaoitiea,  by  which  the 
tennitiea  were  paid  off,  and  the  lease  was  asaigned 
to  a  now  party  to  seonre  the  payment  of  a  som  of 
money  advanced  by  that  party  for  the  pliying  off 
of  the  amiuitiee,  and  the  farther  atsi»tance  of  thO 
grantor  t^Held,  that  each  legal  ectite  was  well 
assignsd,  although  it  was  alWr  tho  57  Geo.  3.  04  99i 
was  passed. 

But  whether,  in  a  court  of  equity,  suoh  legal  eo* 
tate  weuM  be  allowed  to  prevail  beyond  the  secdrnig 
of  that  part  of  the  charge  which  was  well  created 
between  the  48  Geo.  3.  and  the  57  Geo.  S,-^9«ffrsk 
2)0$  d.  Brayght&m  v.Gm%,  7  LaW  J.  K.B.  tOl,  a.  4* 
9  B.fcC.  344.  a.o«  4  M.«c  R.  S49. 

The  statute  13  Elis.  c.fO.  is  not  rOpealed  by  tho 
57  Geo.  3.  0. 99,  so  fbr  as  relates  to  the  charging  of 
boneficea. 

An  inatramant  drawn  in  point  of  form  aa  a  lease» 
bot  operating  in  aabatadce  aa  a  ebarge,  is  void  un^ 
der  the  Srst-mentioned  statute.  8kaw  v.  Pritekard, 
8  Law  J.  K.B.  133,  s.  o.  10  B.  &  C.  S4],  si  e.  5 
M.  &  R.  180. 

A  loose  granted  by  a  bishop  under  the  42  Geo.  3. 
e.  116.  8.  88,  (Land-tax  Redemption  Act,)  which 
did  not  add  the  land«tax  to  the  reaerved  rent,  nor 
contain  any  ORpreaa  provision  for  its  payment  (ex* 
oept  the  general  worda,  that  the  rent  reaerved  waa 
to  be  clear  of  all  taxea), — held  to  be  not  binding  on 
the  biabop'e  successor. 

Such  lease  being  granted  in  consideration  of  the 
strrtador  of  s  former  lease,  whidi  Waa  in  foot  eur* 
Tendered  by  deed  ondor  seal  >^Held,  that  the  first 
leaae  did  act  beoome  revived  by  the  eireumatRDSe 
of  the  aecond  not  being  binding  on  the  sneeesaor. 
Doe  d,ihi  Biakop  rf  lUehettor  r.  Bridgot,  9  Law  J« 
K.B.  1 13,  s.  c.  t  B«  fie  Ad.  847. 

A  msde  a  voluntary  ettrrevder  cxf  copyholda  to  R 
trustee,  upon  trusts  for  F  during  her  life ;  and  if  St 
her  deatii  she  left  children  wbo  attained  twenty^ 
one,  upon  trust  to  aell»  and  divide  the  money  among 
them  I  but  if  that  event  did  not  take  place,  upon 
trunt  for  A  in  fee.  Afterwards,  by  a  deed,  reeitiog 
that  the  trostee  waa  saisad  of  the  preasises  upon 
trust  for  F  snd  her  husbnnd  and  A,  the  trustee,  aad 
F  and  her  husband  aad  A,  ooncufred  in  demiaing 
the  premiaes,  for  a  valuable  consideratioik,  to  G,  fbr 
a  long  term  of  years: — Held,  that  the  leaaee  was  to 
be  considered  as  having  notice  of  the  trust  for  the 
beneit  of  the  ebildren  6f  F,  and  that  the  lease  was 
void  aa  against  them.  Mml/n^  v.  Ackkind,  t  Rusr. 
f73. 

(C)  CoNstRiJdnoN  ot,  in  general. 

Domiss  of  s  taaonient,  sailed  Wcodend,  eo«talft« 
lag  ftineteon  asres,  "  eaccept  nil  iimker  and  other 
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trcM,  w9od,  undtrwaodi,  Mnd,  mtrl,  ninM,  &e.  The 
qaMtion  was,  whether  the  toil  of  a  woodland  cloae, 

Krt  of  Woodend,  called  Roach  Key,  was  excepted 
these  words ;  or  only  the  wood  growing  thereon, 
if  that  close  were  not  included  in  the  demise,  only 
thirteen  acres  woald  pass : — Held,  that  the  soil  of 
Roach  Key  passed  by  the  demise,  and  was  not  ez* 
cepted.  Lfgh  r.  Healdt  9  Law  J.  K.B.  98»  s.  c.  1 
B.  &  Ad.  6U. 

Provisos  for  re-entry  in  a  lease  are  to  be  con- 
•trued  like  other  contracts ;  not  with  the  strictness 
of  eonditions  at  common  law.  Davis  r,  Elaam,  f 
M.  fie  M.  189.  [Tenterden] 

By  an  indentare,  a  farm  and  lands  were  demised 
to  a  tenant  at  a  yearly  rent,  and  also  under  and 
subject  to  certain  yearly  payments  in  case  the 
tenant  should  not  crop,  manure,  and  manage  the 
farm  in  manner  therein  specified  and  covenanted ; 
and  also  in  case  the  tenant,  in  the  last  three  years 
of  the  term,  should  sow  more  than  seventy  scree  of 
clover  in  one  year,  the  additional  rent  of  tOl.  an 
acre  for  every  acre  above  seventy  acres,  for  the 
residue  of  the  term: — Held,  that  the  additional 
rents  were  in  the  nature  of  liquidated  damages,  aud 
not  of  penalties ;  and  therefore,  on  a  bill  filed  by 
the  lanolord  for  a  discovery  of  breaches  of  the  cove- 
nants in  aid  of  an  action  at  law,  a  plea,  that  the 
discoyery  might  subject  the  tenant  to  pen^des,  was 
orerruled.    Jone$  t.  Greni,  3  Y.  &  J.  298. 

Lease  to  A,  for  a  term  of  years,  at  a  yearly  rent, 
and  under  and  subject  to  the  payment,  at  stipulated 
periods  during  the  term,  of  certain  aums  of  money 
in  the  nature  of  fines ;  with  a  covenant  on  the  part 
of  the  leasor,  at  the  end  of  the  term,  on  due  aod 
punctual  payment  being  made  of  the  rent,  and  gross 
sums  or  fines,  at  the  timet  appointed  for  payment 
thereof,  to  grant  a  furt&er  or  renewed  lease.    A 
assigned  to  B  a  part  of  the  premises,  for  the  same 
term  and  interest  ss  A  himself  took  under  the  lease, 
subject  to  the  payment  of  a  proportional  part  of 
the  rent  and  grots  sums  or  fines ;  (the  amount  of  the 
proportion  was  not  specified).    C  afterwards  pur- 
chased of  the  lessor  the  reversion  of  the  premises, 
expectant  on  the  lease  to  A  ;  and,  subsequently  to 
acquiring  the  reversion,  purchased  A*s  interest  in 
all  the  premises  demised  to  A  by  the  lease,  and  not 
assigned  by  him  to  B.     After  this  purchase  by  C, 
one  of  the  gross  sums  or  fines  becsme  due,  but  was 
not  paid  ;  and  no  proportion  of  it  was  demanded  by 
C  from,  or  was  paid  by  B  : — Held,  that  the  double 
character  filled  by  A  relieved  B  from  the  strict  per- 
formance of  the  covenant ;  and  that  the  non-pay- 
ment by  B  of  a  proportion  of  the  gross  sum  or  fine 
was  not,  under  the  circumstances,  a  refossl  to  pay, 
or  aiioh  a  breach  of  the  covenant  as  to  deprive  B 
of  his  claim  to  a  renewed  lease  of  the  property 
assigned  to  him.  And  a  demurrer  for  want  uf  equity 
was  overruled.  Stathtim  v.  Liverpool  Dock  Company, 
3  Y.&  J.  56.5. 

(D)  Covenants. 

A  lease  of  an  undivided  third  part  of  certain 
mines,  reciting  that  by  permission  of  the  lessor  and 
the  owners  of  the  other  two  thirds,  the  lessee  had 
pulled  down  an  old  smeiting-mill,  and  had  agreed 
to  build  another  of  larger  dimensions,  contained  a 
oovenant  by  the  lessee  to  keep  such  new  mill  in 
repair,  and  to  leave  it  at  the  expiration  of  the 


term;  but  contained  no  ooveaant  by  tliekMa 
bnild  the  new  mill : — Held,  that  sedi  t  eofcal 
by  the  lessee  might  be  implied,  ssd  tint  ^  lost 
might  sue  upon  the  implied  covnant  ti  lo^ 
of  his  interest.  EaUsrUy  v.  5a»pf»»,  in  onr,  t 
C.  &  J.  106,  8.  c.  6  Bing.  644,  t.  e.  4  H.ftPJ», 
s.  c.  9  B.  &  C.  505.  a.  c.  4  M.&  R.  4<(. 

A  tensnt  for  life,  remainder  over,  by  wia/n 
demised  to  the  lessee,  his  executors,  Itc,  hr  iki 
term  of  fifteen  years,  without  say  eipresi  eoNwt 
for  quiet  enj  oymen  t.  The  lessee  was  evicted  W  ib 
remainder-man ,  after  the  death  of  the  traiit  for  lii^ 
but  before  the  expiration  of  thetermr— HcM,A« 
the  leasee  could  not  maintain  an  action  of  eeraat 
against  the  executor  of  the  teDsnt  for  life,  ii  r^ 
of  such  eviction.  Adamt  v.  Gibmii,  8  Uv  /.CP. 
24f .  a.  0.  6  Bing.  6h6,  s.  c  4  M.&  P.491. 

SembU — that  a  covenant  by  teaant«itliakR*s 
landlord,  to  purchase  of  him  all  the  beer  whicktf 
be  aold  on  the  premises,  is  not  a  covesaat  vkd 
would  pass  to  the  assignee  of  the  Imsm. 

But  even  if  such  covenant  sfaoold  ao  pti»,ita» 
not  be  enforced  where  the  businesB  of  tbe  ofipit 
brewer  landlord  ia  not  carried  on  attiwineiilia 
bv  the  assignee.  Doe  d.  Caltert  v.  Red,  6  Uv  J. 
K.B.  328,  s.  c.  10  B.  &  C.  849. 

(E)   ASSIGNNEMT. 

[See  Debtob  and  CsEPiTOt.] 

An  agreement  on  a  lease  stamp,  wkerebji^N"' 
to  let  to  B  certain  premises  from  M^haelaa  wj 
upon  condition  that  A  ahoold  paint,  &c..iiiaM<" 
demise,  and  may  be  assigned.  Dot  I  Off  ^' 
FidUr,  Pea.  A.C.  33.  [Kenyon]  . 

A  covenant  that  the  lessee,  his  execotortW""- 
ministrators,  will  not  assign  widioot the cflM"|« 
the  lessor,  does  not  bind  the  sasigaee  «»»*' 
so  as  to  enable  the  lessor  to  maiaoia  ejedsw" 
the  breach  of  the  covenant.  ,   j^ 

And  sanhU,  that  the  lessor haino  W "T 
ever  against  the  aasignee.  But  if  he  ^^^ 
cannot  sue  the  assignee  for  bresch  ^jr'^^ 
venanta  in  the  lease  subsequent  ts  '''^^° 
over ;  founding  his  action  npon  ihewipP*^P"j 
of  estate.    He  must  recover,  if  »t  '^  "^ "  ^  *• 


ot  estate,     faul  v.  iVurse,  7  w  j.**- 

8  B.  &  C.486,  s.  c.  «  M.  &  R.  5«3-  -^ 

In  deeds,  the  proper  office  of  the  ^•'^•^ 


tiUe,  and  interest  of  the  sssigoor  w  •  "^  '  jj| 
of  which  he  is  possessed,  for  a  tern  ^^y?^^ 
to  the  assignee  from  thencefiirtli,  fer  "  "  jjib 
or  term  therein  as  within  ■**"**^  '2|!!!f'i  uA 
assignee  that  portion  only  of  the  •"■PJ^imir 
for  which  he  has  granted  the  '?**  Ji  ^,'t 
grants  his  reversion  fi)r  a  Umm  ^^  jigg  « 
wiU  enable  the  grantee  to  »•■"'"'"'(  f,««tk« 
the  covenants  in  the  lea» »  "**  ?  ^!!ithtbel«'*» 
lessor  for  a  term  exactly  co-extenw'e*^^^^  , 

gives  the  grantee,  whilst  snch  P^\V^ hsb 
ri^ht  to  sue  on  the  covenants  ia  »h*j^  ^  «•" 
being  incident  to  the  immsdiats  JJ^lUrt  *«•*'' 
veyance  by  lease  and  releass  oft  ■^•■'e^' 
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*  the  r«f«isioii,  &e.  and  all  tHe  estate  of  the  grant- 
or," passea  a  efaattol  reTeraion,  expectant  on  a  term 
or  yeara.  The  asrignee*  by  way  of  mortgage  of  a 
ease,  who  retains  the  lease  and  assignment,  is  liable 
o  the  rents  and  corenants  in  the  lease.  Therefore, 
vhere  h,  tenant  in  fee,  leaaes  for  years  to  B,  who 
mder-leases  for  a  portion  of  his  term  to  M,  and  then 
issigns  to  L,  his  lessor,  for  such  portion  of  the  term 
m  is  leased  to  M,  and  L  mortgages  in  fee  by  lease 
ind  release  in  the  usual  form,  containing  the  words 
'  and  the  reversion  and  all  the  estatea,"  &c.  to  the 
plaintiff ;  and  M  mortgages  by  assignment  his  ander- 
ease  to  the  defendants,  who  keep  the  under-lease 
ind  mortgage  deed,  the  plaintiff  can,  as  assignee  of 
k  portion  of  the  reversion,  maintain  covenant  on  such 
mder-lease,  and  the  defendants  are  liable  as  aasig- 
lees  of  the  lease,  although  their  mortgage-money 
las  not  become  due,  and  they  have  never  actually 
intersd.  Burton  r.  Barclay,  9  I^w  J.  C.P.  331, 
P.  0.  7  Bing.  743,  s.  e.  A  M.  &  P.  785. 

If  a  leasehold  iaterest  is  assigned  by  way  of  mort- 
gage, the  assignee,  unless  there  is  a  special  provi> 
lioo  to  the  contrary,  takes  the  interest,  subject  to  all 
he  covenants  and  obligations  of  the  original  lessee. 

B  N,  having  an  interest,  which  he  held  subject  to 
lead-rents,  under  the  see  of  Kifanore  for  terms  of 
fears,  renewable  periodically  on  payment  of  fines, 
l^ranted  under-leases  at  certain  annual  rents,  and 
labject  to  fines  for  renewal ;  and  he  covenanted  with 
he  sub- lessees  to  renew  the  under-leases  as  often 
IS  he  should  obtain  renewala  from  the  see  of  Kil- 
nore,  the  sub-lessee  paying  all  head-rents  and  re- 
■«wal  of  fines. 

The  interest  in  these  under-leases  vested  in  R, 
wbo  assigned  and  conreyed  to  a  trustee  bis  interest 
in  the  terms,  together  with  other  lands,  to  secure 
Repayment  of  annuities  which  he  had  granted  to  F. 

The  interest  of  B  N  in  the  leaseholds  was  mort- 
gaged and  sold  under  a  decree  of  foreclosure,  and 
isally  asuigned  to  H  in  August  1814.  In  Septem- 
ber 1814,  the  interest  of  R  in  the  under-leases  waa 
assigned  to  H,  as  purchaser,  under  a  oommiasion  of 
wnkropt. 

In  1815,  the  annuitants  filed  a  bill,  praying  a  sale 
»f  the  landa  charged  with  the  annuities,  and  payment, 
mbject  only  to  the  head-rents ;  and  afterwards,  upon 
liacovery  that  the  leases  hsd  expired,  a  supple- 
nentsl  bill  was  filed  against  H,  praying  that  they 
night  be  renewed  upon  reasonable  terms.  Upon 
s  reference  under  the  decree,  the  Master  having 
Pound  that  the  rents  and  fines  paid  by  H,  and  the 
leasees  under  the  see  for  renewals,  were  a  charge 
ipon  the  lands  prior  to  the  annuities,  his  report  was 
in  this  respect  overruled  by  the  Court,  upon  excep- 
dons ;  and  upon  a  second  report,  the  Court  below 
beld,  that  the  annuities  were  a  charge  prior  to  the 
Snea.    But  this  decree  waa  reversed  upon  appeal. 

In  such  a  case  the  corenant  doea  not  run  with 
tbe  land,  but  is  personal,  and  the  right  under  the 
lease  to  deduct  the  rent  and  fines  is  not  merged  by  the 
anion  of  the  principal  and  under-leasea  in  the  same 
peraon.     Haig  ▼.  ffosien,  4  Bligh,  N.s.  580. 

A  agreed  to  take  an  assignment  of  a  lease  of  a 
bouse,  whioh  was  out  of  repair,  from  B,  and  by  the 
agreement  it  was  stipulated  that  all  outgoings  should 
be  paid  by  B  up  to  April  )!Srd  ;  and,  by  an  assign* 
ment  indoned  on  the  lease  (executed  by  B,  but  not 
by  A),  B  aaaigned  the  residue  of  the  tenn,  subject 


to  the  performance  of  all  the  eovenanta  of  the  lease, 
which,  from  the  Sf  nd  of  April,  ought  to  be  observed 
on  the  part  of  the  tenant.  The  lease  contained  a 
covenant  to  keep  the  premises  in  repair,  and  so 
to  deliver  tbem  up  ;  and,  after  the  assignment* 
the  reversioner  saed  B,  and  recovered  for  dilapi- 
dations which  occurred  before  April  f  2nd : — Held, 
that  B  could  not  maintain  an  action  on  the  caSe 
against  A  for  these  dilapidations,  even  though  it 
could  be  prored  that  A  gare  a  suudler  price,  because 
the  premises  were  out  of  repair. — Held,  alao,  that 
the  Judge  could  not  look  beyond  the  written  in- 
struments, vis.  the  written  agreement  and  the  assign- 
ment. If  B  assign  the  lease  of  s  house  to  A  by 
deed,  subject  to  certain  covenants,  and  A  take  pos- 
session, whether  B's  remedy  for  a  breach  of  the  core- 
nants  is  by  an  action  of  covenant,  tlioogh  A  never 
executed  the  deed^^ucers.  Hawkini  v.  ShermoHp 
3C.&P.459. 

(F)  Renewal. 

Eveiy  presnmption  is  to  be  made  to  support  a 
right  of  renewal,  where,  from'  1689,  leases  for 
twenty-one  years,  at  a  small  rent  and  fine  certain, 
of  the  tithes  of  a  parish,  had  been  regfularly  granted 
by  the  respective  bishops  of  Ely,  who  were  impro- 
priate rectora  of  the  parish,  to  the  vicsrs  for  the  time 
being.  The  AtUfrtuy  General  v.  the  Bithop  of  Ely, 
4  Ru9S.  102. 

Decree  against  a  corporation  to  grant  a  new  lease 
aocording  to  a  corenant  for  perpetual  renewal,  though 
the  whole  of  the  reserved  rent  has  been  for  many 
years  applied  uniformly  to  one  charitable  purpose. 
Gutna  V.  the  Aldermen  and  Burgeties  of  Gruniham, 
3  Ru8S.261. 

In  a  lease  for  a  term  of  years  determinable  on  the 
deaths  of  three  persons,  it  was  covenanted  that  on 
the  death  of  either  of  the  lives,  the  lessee  should, 
within  twelve  months,  renew,  and  pay  a  fine  of  nine 
guineas ;  and  each  party  bound  himself  unto  the 
other  in  a  penalty  of  eighteen  guineas,  to  renew, 
and  to  grant  and  take  the  new  lease  respectively ; 
two  of  the  livea  died  before  the  leasee  made  his  ap- 
plication to  renew,  when  he  offered  to  pay  the  fines 
and  a  penalty,  but  the  owner  of  the  laud  refused  to 
renew. 

Held,  that  no  accident  will  entitle  a  party  to  re- 
new, unless  it  conld  not  have  been  avoided  by  rea- 
sonable diligence. 

Held,  that  the  penalty  did  not  give  an  option  to 
the  lessee,  and  that  a  direction  given  by  a  former 
owner  in  bis  will  to  renew,  only  left  the  trustees  to 
do  what  the  testator  himself  would  have  done. 

Held,  that  if  the  lessee  omit  to  renew  on  the  death 
of  the  first  life,  he  is  not  entitled  to  renew  on  the 
death  of  the  second  life. 

Held,  that  communications  which  have  passed  be- 
tween the  lessoror  solicitors,  and  other  lessees,  regard- 
ing their  renewals,  cannot  be  read  in  evidence.  BmA 
V.  B\a^;rav^  9  Law  J.  Cbanc.  245. 

The  aaaignee  of  a  lease  for  lives,  whieh  contained 
a  covenant  for  renewal  upon  the  dropping  of  any 
life,  provided  application  were  made  within  six 
months,  having  omitted,  upon  the  death  of  one  of 
the  etAuu  fus  ets,  to  apply  for  a  renewal  within  the 
six  months,  filing  his  bill  praying  relief,  upon  the 
ground  that  he  did  not,  within  the  six  months, 
know  that  the  person  was  dead,  or  that  the  deceased 
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IMM.  Th«  Ul  «M  duBlMcd  vitk  «MM ;  beesuM 
tke  plaintiff  miglit  k»««  ksowo  Um  ftcls.  if  ha  bad 
vaad  neaaoiiable  diligwMe,  ao4  acW  vitb  9rdinai]r 
pmdaaoau     Hcrrics  ¥.  firytt«<*  4  Ruml  89. 

A  tMtator  dairiaed  ptmaaea,  wkidi  ka  bald  bj* 
laaaa  aadar  Uia  draa  and  ohaplar  of  Wastminatar* 
la  A  for  lifa,  aabjcct  to  tba  fnyaent  of  all  finaa  aad 
vanta  aa  thay  becama  dna  jaarly ;  and  ha  diiactad 
tbat,  aftpT  A'a  daceaia,  tha  ppeMiMt  slio^ld  barcaiad 
in  two  traataaa,  who  were  to  nianaga  tba  aama  to 
the  beat  adTaotage,  and  wava  to  paj  aU  vanta  and 
inaa  vniil  B  abonld  attain  hia  aga  of  tw6Bty-on* 
Toavi,  to  wbaai  the  teatalor  beqaaatbed  all  the  n% 
fluuting  tarm  and  iatetOKt,  which  he  had  in  tha 
leaaa ;  the  leaae  waa  boldan  at  a  nonin^  lent,  and 
ooBtained  no  eoTenant  lo  lenew ;  but  the  coatoa  of 
tha  daan  and  chapter  waa,  to  raneiw  evenr  aoTeo 
yeara,  on  rectinng  a  raaaonable  fine ;  and  at  tha 
death  of  the  testator,  about  thir^  yeara  of  the  term 
were  onexpired : — Held,  that  A  was  not  bound  to 
lenaw  tha  leaae  at  any  time  daring  her  liie.  Capel 
II.  Wo9d,  4  Rosa.  500. 

A  lease  of  lands  in  Inland  aontained  a  ooranant 
an  the  part  of  the  leaaor  for  perpetual  vanewal ;  and 
a  coveoant  on  the  part  of  the  leasee,  to  pay  1^  ster- 
ling for  every  pereh  of  bog,  cot  otherwise  than  there- 
hy  ooranantad,  and  to  be  diatrained  far  aa  addit^al: 
rent  Upon  a  bill  filed  by  the  aasignee  of  tha  laaao 
and  hia  mortgagee  againat  the  aaaignee  of  tbe  Icesor, 
Sbt  m  apecillo  perfbiaaance  of  tho  ooirenant  far  ra% 
newa],  it  appeared  that  three  yeara  halbra  the  filing 
of  the  bill,  a  notice  had  been  given  by  the  landlord 
to  tbe  tenant,  to  nasM  new  Uvea  in  tbe  plaoa  of 
tboae  which  had  expired,  and  to  pay  the  finea  with 
intevaat,  &c.  j  but  in  the  interval,  a  eorreapondaace 
had  taken  plaoe,  from  which  it  waa  to  ha  ooUeatady 
that  the  tenant  bid  always  been  ready  to  pay  tbe 
ine ;  but  that  the  landlord  alleging,  by  hia  anawer 
in  tbe  aoit,  supported  by  evidenoe,  that  the  tonani 
had  out  large  quantitiee  of  turf  in  breach  of  his  co« 
Tenant,  and  bad  also  made  cncroachmeiita  upon 
other  landa,  refused  to  renew  until  tboae  two 
questions  w^re  aettled  ;  and  although  no  aotua^ 
tender  of  the  iinea  had  been  made,  it  waA  dear  fron:^ 
the  correspoodence  that  they  would  have  been  re>^ 
Aiaed  if  made. 

Held,  aftrming  the  decree  of  the  court  below, 
that,  under  theae  circumatances,  the  delay  of  three 
yuan  waa  not,  under  the  Inah,  Tenantry  Act,  ouch 
gross  laches  aa  ought  to  deprive  the  tenant  of  the 
xigbt  of  renowel,  and  work  a  forfeiture  of  the  lease ; 
but  that  the  landlord  ought  to  be  compelled  aped* 
ically  to  perform  the  oovenant  ibr  renewal.  Held, 
who,  that  in  making  this  decree  for  the  perfoimanco 
of  part  of  the  contract  between  the  paKiea,  it  ia  not 
aeeessary  for  a  court  of  equity 'to  provide  fbr  the 
IMrfornuaco  of  the  other  part,  namely,  the  cove- 
nant against  cutting  turf,  otherwise  than  fay  leariagk 
the  landlord  at  liberty,  by  the  deoree  upon  turther 
dtreotionsi,  to  bring  aa  action  at  law  upoi^that  cove- 
nant, especially  aa  that  liberty  had  been  given  by- 
the  original  decree ;  and  sn  action  brought  i^ainst 
the  tenant,  which  abated  by  hia  de^b,  sad  Siere- 
upon  no  application  bad  been  msda  by  the  landlord 
to  tbe  oourt  of  equity  for  its  assiMAMe.  Traut  r% 
ihoysr,  9  Bligh,  n.s.  11,  a.  c.  1  Dow.  &  CI.  A.C. 
%9S. 


By  a  m\l,  a  raMaraWe Isms  wtiMniHik 
lile,  ramainder  to  BforUla,ar  aaktfuAiBii 
Iraaa  should  co»tin«e,  iwntiaiitr  le  tantseifaiib 
and  diviflien  of  the  paadnsa  s«aasitmiiii|» 
taaaa.  C.  the  bos^wd  ef  A.paicM  tkelih* 
tMraat  af  B,  aii4  thm  ohtsiaed  a  unsntlsCAilM 
tahimaslf»fbrthfaaliv«a;  and4iad.  Tkpmnri 
«apfas0ntativ»  of  G  ai^i  held,bf  tbtOMBt.toh 
«inistea  for  thoa*  Mmaoi  nndcvtlMviifih 
ariginal  lasaee ;  and  waadc«r«Bd«}essiifn(hr 
ahould  direct,  on  pAymeit  of  tbsii  iiapBrtifihi 
pwtioaa  of  tha  esfMnaaa  o(  the  icnml;  lAih 
pfioa  gtf en  1^  C  far  th»  Ufe4»Uf<l4i  of  6  ^^ 
allowed  la  be  o«ia&(l«iad  asapsttisaof  iiMi» 
yanaea,  although  B  waa  bimMlf  ths  Uit  mniiif 
Mrtaifua  «k  oftba  original  lease,  tad  ihitntmn 
not  likely  to  hnvo  Nvewed.  Criilhatf  t.  Um 
91awJ.  Chanc.99. 

U  atenani  fievlift  of  anaader-lstpsfotitm 
years,  granted  hj  a.  povaiM  wboi  hjtmU  Mk  m 
prcmaaa  ao  n^dsa iel,  aloqg  with  «<k*J*f£ 
under  a  laaso  Ibr  twe«Cy-ane  jct»>  P^dMii « 
Istereat  of  hia  imiiMdaate  leaaor,  andobtaa»fi»a 
auperior  Isster  n  venewal  ol  lh«  hMi  ^  P 
ch«M4»the  lenawod  leaae  ifts«k»ict,«^r » 
garda  the  (vemiaan  which  wan  WF^** 
Mftderlease^  to  the  a«»e  imfts  as  pemldksisiwjji 
^undee^lease.  if  it  had  not  bean  nffgolvw"* 
wpircdby  theeflnxiondftiai^  .     ,. 

The  s«n»  lula  hAlda,  though,  ti  tbit»«  dji 
ptvcfhaae  the  property  waa  vested  ia  t  ti^^U* 
tn^tji,  under  whkh  ha  oonid  not  ^f*^ 
renewal  of  the  under-lease,  and  thougk  *•.•■■■ 
Cm  IMe  outlived,  hy  twenty ^t«  '•?5l?JEa 
which  the  undei^  Unae  would  hsve«iF^  ^^pn* 
oltima.  Poirsttv.  &maet«  S  ^m^  b^- 

(G)  SintRciu>cf« 
[See  SOBB&NDIB^] 

Tha  mere  cancelling  in  fiict  of »  *  .  ^^ 
vondar  of  the  term  thsseby  g^^^*^^^^ 
tote  of  Fimude,  which  psquirsa  ■"^'•*j2rf 
by  deed  or  note  in  writing,  or  by  tetv-j^'"'" 

Nor.  whaie  aach  alaaso  appsaislpi»»JjJ*JJ 
ift  the  posaeaaipn  of  tba  lesM«»  wfcs  ^'"^ 
poaseasion  of  the  property,  will  ths  ^f^  ^^ 
being  produced  \ij  tbe  lessor  in  a  oiow"^ 


anaooompaued  by  any  other  •***■***  fj^j^ 
to  warraat  a  preaumption  that  tbemksi  «»^  ^^ 

aurrendar.     Do€  d.  Cewtail  ^  '^^TII*  i,  ft.  llfc 
IT  n  »iA  .  ^  an  s^r^  «m.  s.a4tt'*'^ 


(H>  EoWMWM- 

£P^  d.  ifaanihsr  t.  W^,  i  M.  it  »•  <^^'^ 
UwJ.307.]  _^^isiBi«« 

By  the  tema  of  a  laaas>  *•  "^'^  W 
and  keep  inaured  (he  nreinbea^MiMd.  ti»^ 

the  policy  with  the  Issaork  Th«f»  ^^^0t 
olattae  of  re-entry  on  iion-psift«M"**^^iM 
nanis.    The  teesee  never  lasassd.  w^    ^ 


preaisea;  and  the  ««g»«e,"''^j!L«i6j«* 
leaaor  diatrained  for  Beat  dae  fro"  ^TLfie  ijf 
afkerwarda brought  ajeotmeat  fpf '"^r^iajii 
the  not  inauriog ;  laying  the  day  ^j^  bski^' 
dealamtion  of  ^eeiraaqt  n  Ib^d*)*"" 
diatyaiaad:^Hald, 
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vWker  Um  mmmbwI  to  iDaore  no  wiih  the  Irai  or 
MK»  (M  M  lo  subjact  tke  aitign»ft  to  as  action)  tb« 
le«K»r  was  entitled  to  re-enter  on  the  forfoitnrv  foe 
coAdiiian  biokeii. 

9.  lliai  the  covemnt  to  iasoie  and  keep  iaisrad 
mm  a  ceftiinuiBg  corcnaat ;  aad  although  the  dio» 
treio  fer  teni  «aa  a  waiver  of  the  formiture  up  lo 
the  time,  the  letsor  might  recover  for  tha  fbricitaro 
Mcwied  each  da^  aftenrarda:  and  therolbre  the 
•hovo^eetawBlvaaweUhnnight.  D^d.^CAarlei 
Fkmer,  BtL  ik  P«^  9  ivr  J.  K.B.  M,  ft.  c«  1  B. 
Si  Ad.  438. 

A  leaeo  ooataiBod  a  coveaant  that  iImi  Jeeaeo 
ahooU  not  aake  ceitata  erectioas  on  tha  praaiioea. 
Xlrm  wae  a  elanaa  of  re-entiy  in  defaMlt  of  the  par* 
lorvaaoe  of  the  corewuita,  after  tbir^  daja*  aotioe  9 
^-Held,  that  this  clause  only  applisid  ta  covenaasa 
•fraaftive,  t«  pay  rent»  t*  repaiir,  aod  Ihfi  Jtka,  and 
«at  to  ft  aegative  eoveoaot  like  the  ahova  ;  aad, 
tharefocow  that  the  leeao?  waa  not  entitlad  to  la-eatet 
aAac  thifTty  iaiya*  notsoe  to.  reaiaire  eceotiaos  which 
kad  baea  mada  in  hraach  of  the  oovanaat.  Dm  d« 
FmA  T.  MarohMti^  9  Law  J.  ILB.  196»  a.  e.  )  B.  & 
Ad.  715. 

Baildiag  laaia  fron  A  to  Bw  B  underWito  C 
C  was  tabttUd  hottsea ;  hal«.  bjr  biftioabihly  tad*aa^ 
hie  leaaa  beauao  forCeked  to  B,  and  B5s  Iaaae>  alaa 
hacttwi  Ibrfeitad  Uk  A.  B  aasigned  aU  hia  inteaest 
tm  TK  «bo  applied  to  A  for  a*  eatensisn  of  tiase  ta 
oianplnln  the  ongin^aankiaet»  which  waa  gravled. 

D  bfought  a&  ejectxnoat  agaiaac  C,  for  h»  haeach 
of  ooraaaott  aad  recovered  a  'vaidict. 

MotioQ  for  aa  ia^ction  t^atay  eaeotttion  af  tha 
wiit  of  pnaifiaMon  lafaaed.  Hiikier  vw  Parhimtom, 
9^]U«  J..Ghano.  156.. 

A  foriatoafa  of  ft  leaaa  aocaMoaad  by  thAiMuig  of 
Uia.  pmniaaa,  in  a  manner  piohibited  hy  the  coae* 
vumK  i>  ■•*  vrai?ad  b^  ft  sabaeqwent  receipt  of  reftt» 
if  the  prohibited  user  be  cootioued  afterwaidiL  Dot 
d*  Jmbkr  T.  WmfdbridgB,  7  Law  J.  K.B.  ^$X  ft^c. 
a  B.  ft  C.  576,  a.  e.  4M.aLB.30C. 

B,  tha  aaaignee  ef  aeitain  laaasa  of  Inda  in  If-- 
iMid^  fi>v  long  teima  af  yeara^  being  in  asaar  Sat 
mni^  taffaeed  jadgment  to  bo  racorecad  on  ajaat* 
l»aat.  by  tha  leasav,  and  poataasion  of  the  landa  waa 
d«livared  by  wrila  of  Ao^e  on  the  18lh  of  Jol|f 
1A2S.  By  thalBMhSl8tali^4Geo.l.Ci5.  a.3»  a 
aoert  of  aqaity^  ia  eoipowaied  ta  aaoak  tha  pcacaed^ 
iagn  in  ajcctawnA,  and  reatara  the  poisasaiflB  to  the 
leasee,  if  a  biU  ia  filed,  aad  tba  anaani  of  raat  aad 
coats  paid  into  court,,  within  six  calendar  months 
after  exacation  bad  been  executed  in  ejectment. 
Ob  the  17th  of  Janoary  1M4,  B  filed  a  bill  in  tha 
Exchequer  to  redeem  tho  laada,  and  obtained  an 
aadar,  dated  on  tha  I7tk  af  January,,  and.  signad  by 
Qifa  of  tha  Barona  of  tha  EiaheqoePr  lo  lodge  thia 
Mwont  of  real  in  annsr  and  ceaiain  tho.  Bank  of 
Inland.  The  of  der  wan  left  with  tha  aoaouotanh. 
general  on  the  17th,  after  the  bank  waa  ahnt*  On 
Mbndatf  tha  I9tk  of  Jattttaiy,.the.  money  waa  paid 
in  to  the  bank*  and  tha  aecoantant-genanl  fare  a 
eatftilicato  ascardtogiy^  A  tntaty  for  a  eonpraniaa 
thcai  took  place,  and  was  for  soma  time  pending. 

On  tho  7th  of  May  18125^  on  the  nation  of  fi^  it 
«aaa  ordavad  diat  the  oidir  fer  lodging  tha  rani  aad 
ao4tn  riKMiiid  be  eotaied  aaof  tha  I7tk  of  Jaaoafy ; 
and  that  the  lodgment  o£  theimaaay^ahaaldbfti»t 


ceipted  ob  that  day,  inatsadof  the  19d^  and  that  a 
certificate  should  be  granted  aocoidingly  by  the 
accountant-general. 

On  the  7ih  of  July  1825,  the  leaser  obtshied  an 
order  to  take  out  of  court,  witbont  prejailioe  to  the 
righta  of  the  partiea,  the  rent  and  eoata  which  had 
been  deposited,  and  that  he  might  be  at  liberty  to 
proceed  on  the  recovery  of  the  lands. 

Having,  under  thia  order,  taken  the  moaey  oat  of 
court,  the  lesaor  appealed  agaiaat  the  aider,  direct- 
ing the  alteration  in  tho  data  of  the  payment  of 
the  rent  and  coata.  The  order  was  reversed.  Fswy  v. 
Bed/ctN|,4  Blig|i»MA6^«. «i  1  l>«m^U  CU  A.C.456. 

(I)  Actions. 

[Fancy  v.  SwU»  9  M.  &  R.  535,  Dig.  1.  J.  308.] 

Although  the  leasee,  whea  saed  in  eovenant  by 
Ao  lessor,  caanot  diaJMite  die  leatar'a  title»  yet, 
when  ansd  by  the  assigaea  of  the  lesaor.  he  may 
deny  that  the  lessor  had  auch  » title  aaeoald  paaa 
die  right  af  action  to  tha  asaigneo. 

Accordingly,  where  a  person,  auing  as  sasignosr 
dedavad  that  A,  being  aeiaed  in  fta*  deasiaad  by 
deed,  aad  then  averred  that  the  Isaaav  devised  tho 
naeisioa  to  him  the  platotiff— the  dafoadant,  (who 
daiawd  throngh  the  leaaeo,)  waaaUowad  to  plead 
thai  A  waa  not  seieed  in  fie,  Stymomr  v,  France, 
TLnwJ.K.Bw]8. 

Covenaat  agaioat  A  and  6,  an  n  covoaanl  aap* 
posed  to  be  implied  aa.  incideat  to  a  dsmiao  bw 
naaok  On  productioa  of  the  lease,  it  Mpeacvd, 
that,  in  paint  af  law,  A  only  denused,  aad  that  B, 
who  had  aa  eqaitable  inteveat,  merely  eoafirmed  :— 
Held,  dist  tha  aetion  waa  not  matntainabia  againat 
A  and  B.  SmUk  v.  PiaekUngtim,  1 C.  It  J.  445,  a.  c« 
Sl>rw.309'. 

A  laaso  parported  to  have  been  aigned  hy  dta 
■ark  of  the  party  j  a  parsaa  proved  the  haad-vnrir- 
iag  of  the  nbscfttiiog  witaass^  and  that  bo  had  geno 
abroad,  and  anothav  person  proved  that  th^dalM- 
daat  had  spokea  of  tha  term  that  h«  had  ander  tho 
kMn^<-Held»  that  thiowaaauffioiena  proof  of  the  oa- 
acntian  of  the  kaM  by  the'defimdant.  iXiad.  WhtU-^ 
dsa  f.  Paa4,  3  C.  ft  P.613L  [Teataidcn]. 


LEATHER. 

[Repeal of  duties  of  Easisa  and  dnstbaoka  an, 
11  Geo.  4.  c.  16,  8  Law  J.  Stat.  21.] 


LEGACT, 


(A)  CoNSTRDOTioii  nr,  m  oenerai.. 

(B)  Who  takk  as  LcaATKia. 
(C>  What  Phopbrtt  passes. 
(D-)  Whav  Iniermt  vests* 

{b).  For  lift^ 

(e)  Tenanoyi  in  Cammtnu 

(E)  SunvivoRSHiP. 

(F)  SPfiCirjiC. 

(G)  ACCVMOLATIVB. 

(H)  Vbstbo. 

(I)  CoMBINftENZ^ 
\lL)  C€il»IT10)IAU    > 
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(L)  On  WHAT  Pboputy  charobablb* 

(M)  Intbkbst  opon. 

(N)  Investment  OF. 

<0)  Abatement. 

(P)  Payment. 

(Q)  Ademption. 

(R)  Lapsed. 

(S)  Void. 

(T)  Residue  or  Surplus. 

(V)  Leoaoy  Doty. 

(W)  Rights  or  Legatees. 

(A)  Construction  of,  in  general. 

[LtiMsfy  ▼.  Livney,  3  Ross.  f87.  Dig.  Law  J.  313. 
Grant  r.  Lynam,  4  Runs.  29«,  Dig.  Law  J.  311. 
Coil  Y.  Turner,  4  Russ.  376,  Dig.  Law  J.  310.] 

Constniotion  of  will.  •^Contioaaiica  of  annaidet. 
— Constraction  of  a  g^ft  over,  if  certaiD  persons 
should  die.    AttUy  v.  D§eUtve,  8  Law  J.  ChancSO. 

CoDstniction  of  wills  as  to  a  claim  of  prioritj  hy 
legatees  over  annuitants.  Long  v.  Hug^,  7  Law 
J.  Chano.  105. 

Testator  beqaeatbed  to  his  grandchildren,  naming 
them,  the  snm  of  IfiOOL,  payable  to  each  of  them 
OB  their  attainiag  twenty*one ;  and,  in  case  of  the 
death  of  either  of  them  before  that  pesiod,  the  legacy 
to  be  divided  amongst  the  eorrivors  :•— Held,  that 
the  grandchildren  were  eatided  to  one  sum  only  of 
1,000<.,  and  not  each  of  them  to  a  separate  legacy 
to  that  amount.    Sttivarf  v.  Gomctt,  3  Sim.  398. 

The  oonstruction  of  a  will,  as  to  whether  a  snm  to 
be  raised  out  of  the  rents  and  profiu  of  real  estate 
shall  be  raised  by  the  annual  rents  and  profits,  or  bv 
•ale  or  mortgage.  H'lUew  v.  HaUUey,  8  Law  J. 
Chano.  171,  a.  c.  1  Ross.  &  M.  d90. 

Beqneet  of  land,  and  of  51*  per  cent,  stock  and  3/« 
per  cent,  stock  to  tnuteea,  to  sp|^y  &  sufficient  part 
to  the  snpport  and  edncation  of  K,  the  stock  to  re- 
main in  ue  testator's  nsme,  and  the  surplus  of  the 
dindends  and  rents  to  nccnmulate  ;  and  when  R 
attained  twenty-one,  to  tnnafer  to  her  the  lands, 
stock,  and  acoumnlations,  but  if  R  died  under  twenijr- 
one,  (aa  bmppened  to  be  the  case.)  testator  gnve  his 
lands  to  £,  without  anjr  words  of  limitation,  and  his 
bi,  per  cent,  stock  to  H,  provided  thev  were  living 
at  the  decease  of  R,  not  else.    The  pi) ' 


the  reeiduary  legatees.    R  died  luder  twenty-one. 

Held— That  £  took  the  lands  in  fee. 
.  Held— That  M  took  the  capital  of  they,  per  cent 
stock. 

Held— That  the  plaintiffs  were  entitled  to  the  ac- 
cumulations of  the  rents  and  dividends.  PmbUm  v. 
Joplixg,  9  Law  J.  Chanc  224. 

A  direction  in  a  wiU,  that  the  testator's  brother 
should  be  his  executor  to  arrange,  dispose  of,  and 
settle  his  affairs,  and  the  appointment  of  the  brother 
to  be  the  guardian  of  the  teetator*s  daughter,  an 
only  child,  who  was  afterwards  discovered  to  be 
illegitimste,  does  not  smount  by  implicstion  to  a 
bequest  of  the  parsonsl  estate  in  favour  of  the  daugh- 
ter.    Davia  v.  Daeies,  1  Rusa.  &  Bi.  645. 

A  teeutor  gave  one-third  of  the  residue  of  his 
personal  estate  to  trustees,  to  lay  out  the  same  in  the 
purchase  of  a  government  aanoity  for  the  life  of  his 
sister,  which  annuity  he  gave  to  his  sister  for  her 
sole  and  separate  use  end  benefit,  independent  of 
any  husband  she  might  hsppen  to  mar^,  and  her 


receipts  to  begood  disefaaigss;  sndWiHM^ 
annwtj  to  be  for  her  peisonsl  bcssSt  udans- 
nance,  without  power  fi»hei  to  ssagBorftUiiai 
by  vray  of  nntiripation. 

Held,  that  the  sister,  being  a  fflMnh,n» 
titled  to  the  capital  or  to  the  annahjfttWspiin; 
and  decree  nooordingly:  but  costs  pidetttftb 
ssid  one-third.  WMdmeOn  v.  Watk/r,  9  LvJ. 
Chsnc  257. 

Testator  gmre  to  his  dsugbter  n4  ber  ihiyni 
5,000/..  3,000/.  to  be  psid  in  oee  yvraAv  bis- 
cesse,  and  2,000/.  after  the  deeesMofinvii^ai 
appointed  A  B  trustee  of  those  nmkVkiBai^ 
ter  and  her  children :— The  Court  dtdandibljOOiM. 
to  be  in  trust  for  the  daoghter  for  lilb,Ba,Arkv 
decease,  for  all  her  childieo,  wiedMrbn  a  Ai 
testator*s  lifetime  <»■  after  his  deoN»  ^  ▼• 
Mcrte,  2  Sim.  485. 

A  sou  died  bofiore  his  father,  IeiTiBgtsidw.li 
whom  he  gave  all  his  property.  Tbnos'i** 
being  insufficient  for  the  psyaest  id  tiiMa,m 
father,  by  a.  codicil  to  bis  wiU,  directed  bii » 
tees  and  executors  to  pay  bis  ion's  debt»,nd«s" 
the  son  of  his  son  the  residosrv  deriw  ni  W** 
The  true  oonstruction  of  the  father'*  codicil  ii,sS 
he  intended  only  the  payment  of  such  ptftiffffV 
debu  of  the  son  as  his  son's  eotits  vooid ha* 
ficient  to  pay.     Wutkgr  v.  Lodgt,  S  Ro*  55^ 

A  testator  haTioe  by  his  will  K|^*""  "Jj 
for  life  in  a  aum  or  stock  to  two  !«••»•■•* 
survivor  of  them,  with  mnsinderto  mattafcfl^ 
and  afterwarda  to  the  childrea  of  ndi  ^J^ 
by  a  codicil  substitutes  aa  annniiy,  ■•"^T jj* 
the  amount  of  the  dividends  of  the  itock,  ib  ^^ 
of  the  first  gift :  the  gift  in  wasiadwMWtg^ 
rated ;  but  iu  value  is  to  be  compoted  "««*[? 
the  price  of  stock  mt  the  tinne  of  ihs  *^v2 
when,  but  for  the  sobetitutioo.  the  gift  flftt«P" 
life  interest  would  have  taken  efict  Daar-am 

I  Russ.  &  M.  687.  ,    ^^ 
A  tesutor  by  will  gives  his  n««7«  l"i 

called  H,  to  his  aster  snd  her  «*>»»**  TzT 
sequently,  by  a  codicil,  which  P"'P«<"»^Jyl 
the  whole  of  that  esute,  if  be  ■hail  J^r^ 
death,  charges  it  with  a  sum  of  n"*?  V*^ 
At  the  date  of  the  wiU  and  ««'»oLta.'^J!!. 
of  only  one  moiety  of  H,  but  »«^<«>"*!*^"4, 
quired  the  other;  although  the  devif  ^  ^^  j^ 
after-purchased  moiety,  the  chiiy"^.  ^ 

II  hole  sum,  and  equity  will  make  BOSff«ti»e^ 
LuMMgloN  V.  Setodl,  1  Ross.  &  M.  l^- 

(B)  Who  TAKE  AS  Lboate^- 

iHayti  T.  Hajet,  4  Russ.  311.  DJj.  ^jjj„^\ 
Harduiek  v.rAiirrtoii, 4RoS8.581,  Dig  ^' \^ 

Where  a  pecuniary  legacy  is  PT?^*^kiI 
to  his  heir,  the  word  is  to  be  ""^.Sbfi  •»• 
and  ordinary  sense,  unless  ctotidw  ^.^^ 
text  of  the  wiU;  snd  the  heir-st-Uw  wiu  ^ 
legacy,  not  the  next  of  kin.  tfait^" 

In  snob  a  case  it  makes  no  ^^^'"'^nl^.  «|. 
three  cp-heirs.  MoHHteyr.Bla»irt,*P^^it 

A  testetor  beqaeatbed  "to  ^^*^Z^A^$l 
daughter  of  A  B  50/.esch."  ^^^^It^^ 
snd  the  desth  of  the  testator,  A  B  °^j^.^  j^ «- 
fim  dsugbters :— each  of  tbeie  V*  ^^  1 
titled  to  a  legacy  of  50L  Hsrns»  r.  n-" 
Russ.  &  M.  72,  s.  o.  1  Tam.  275. 
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A  tMtitor,  after  deriting  an  estate  to  his  eon-in- 
iw  B,  giTes  the  residue  of  his  reaJ  and  personal 
Btate  to  his  daughter  S  B  for  her  natural  life,  for 
er  sole  and  leparate  use  and  benefit,  and  so  as  the 
una  should  not  be  snbject  to  the  debts  of  her  said 
nsband ;  he  then  gave,  after  the  decease  of  his  said 
aogfater,  all  the  rest,  residue,  and  remainder  of  his 
Bsl  estates,  of  what  nature  or  kind  soever,  unto  her 
Bcond,  third,  fourth,  and  ever/  younger  child  or 
hildren,  shsre  and  share  alike,  as  tenants  in  com« 
ion,  with  a  limitation  over  in  case  his  daughter 
hould  die  leaviog  no  issue,  or  if  her  second  and 
ther  children  did  not  attain  his,  her,  or  their  re- 
pective  age  or  ages  of  twenty-one  years,  snd  were 
lot  married  before  such  age,  with  the  consent  of  his 
on  and  daughter,  and  the  surriror  of  them ;  and  he 
leelared  his  will  and  meaning  to  be,  that  his  son 
nd  daughter,  or  the  survivor  of  them,  should  be 
ubscribing  witnesses  or  witness  at  the  wedding  of 
uch  child  or  children  that  should  so  many  before 
is,  her,  or  their  respective  sge  or  ages  of  twenty- 
mo years,  otherwise  such  chUd  or  children  should 
lot  hare  or  receive  any  benefit  from  his  will.  B 
lied ;  and  the  daughter  married  a  second  husband  :•— 
leld,  that  the  children  of  the  second  marriage  were 
ntitled,  as  well  as  the  children  of  the  first ;  that 
be  shares  did  not  vest  till  the  children  attained 
wenty-one  years,  or  married  with  consent.  Crtt- 
'A«a  V.  Taynton,  8  Law  J.  Chanc«  143,  s.  e.  1  Russ. 
kM.  541. 

The  term  grandchildren,  in  a  clause  of  s  will  di- 
gesting legacies  in  a  g^ven  event,  extended  so  as  to 
Bclade  grestr grandchildren  who  bad  been  previously 
ismed..    Strutt  v.  Finch,  7  Law  J.  Chanc  176. 

A  bequest  to  the  children  of  the  testator's  late  aunts, 
^hael  Walker  and  Diana  Walker,  who  should  be 
iviDg  at  his  death.  The  testator  had  no  aunt  nor 
my  relative  nsmed  Diana  Walker;  but  he  had  a 
oQsin,  the  daughter  of  his  aunt  Rachael,  named 
3inab  Walker,  who  married  Harrison  long  before 
he  dste  of  the  will,  and  survived  the  testator. 
Evidence  proved  that  the  testator  called  his  cousin 
»r  her  maiden  name  of  Walker  after  her  mar- 
lage :— Held,  that  the  children  of  Dinah  Harrison 
rare  not  entitled  as  the  children  of  his  Iste  sunt, 
Diana  Walker.  Shearman  v.  Jennett,  9  Law  J. 
^hanc  146. 

A  testator,  haviog  one  nephew  and  one  niece, 
ind  eight  great-nephews  snd  nieces,  living  at  his 
leath,  gave  one-tenth  of  hia  residue  to  his  nephew, 
ind  another  to  his  niece,  and  the  remainder  to  trus- 
ees  in  trust  for  their  children  at  twenty-one :  and 
16  empowered  his  trustees  to  apply  all  or  any  part 
>f  their  respective  shsresfor  their  advancement : — 
field,  that  all  the  great-nephews  snd  nieoes  bom 
lefore  the  eldest  attained  twenty-one,  though  after 
he  testator's  desth,  were  entitled  to  sharss.  Tit" 
romfr  ▼.  ButUrl  S  Sim.  417. 

A  bequest  by  s  husbsnd  to  his  "  beloved  wife," 
lot  mentioning  her  by  nanie,  applies  exclusively  to 
Ehe  individual  w1k>  answers  the  description  at  the 
late  of  the  will,  and  is  not  to  be  extended  to  an 
ifter-taken  wife.  Gamut  v.  Nibhek,  1  Russ.  &  M. 
529. 

(C)  What  Property  passes. 

[KindaU  V.  KtnHaU,  4  Russ.  360,  Dig.  Lsw  J.  3l3. 
^s«6iir^  V.  Ayn,  4  Russ.  454,  Dig.  Law.  J.  313.] 


Devise  of  "one  moiety  of  the  rents,  issues,  and 
profits  of  my  estate  named  I,  in  the  parish  of  M,  to 
be  divided  equally  amongst  my  g^ndchildren';  the 
other  moiety  of  the  rents,  issues,  and  profita  of  my 
said  estate. I  give  to  K.  and  his  heirs:*' — Held,  thst 
the  g^ndchildren  take  the  fee  as  tenants  in  common, 
in  a  moiety  of  the  estate.  Stewart  v.  Gamett,  3 
Sim.  398. 

A  testator,  after  giving  several  annuities  for  lives, 
each  gift  commencing  with  the  word  *'  item,"  pro- 
ceeds thus :  "  Item,  I  give  to  my  wife  l,S00i.  a  year 
during  her  Kfe,  and  also  my  furniture  and  house, 
and  after  her  decease  to  S  S  and  his  heirs  :** — Held, 
that  SS  waa  entitled  to  the  fund  for  payment  of  the 
annuity,  as  well  as  to  the  honse  snd  furniture. 
OldffUM  V.  Slater,  3  Sim.  85. 

I  B,  at  bis  death,  bad  a  balance  due  from  his 
bsnker,  and  was  also  entitled  to  a  abare  of  the 
balance  doe  to  A  B,  from  his  banker,  A  B  having 
received  monies  for  bim  from  time  to  time,  and 
with  his  knowledge  paid  them  to  his  own  bsnkers, 
as  hia  own  monies ;  but  I  B  had  no  concern  with 
A  B's  bankers,  nor  did  ther  know  that  he  was  in- 
terested in  the  monies  paid  by  A  B.  IB  bequeaths 
all  his  money  in  the  bsnds  of  any  banker : — Held, 
that  his  balance  at  bis  own  banker's,  and  alao  hia 
ahare  of  A  B's  balance,  will  pass ;  and  that  evidence 
is  admissible  to  shew  that  he  so  intended.  BetuoH 
v.  Whittam,  Heming  v.  WhiUam,  t  Sim.  493. 

A  bequest  of  a  cabinet,  with  whatever  it  contains 
f  except  money,"  will  not  pass  a  promissory  notn 
payable  to  the  teststriz,  <^  a  date  anterior  to  the 
will,  and  which,  at  her  death,  was  found  in  the  ca- 
binet Read  v.  Stewart,  4  Russ.  69. 
.  A  bequest  of  '*  property  in  the  English  funds" 
will  not  pasa  India  Stock  or  Exchequer  bills. 

Stock  standing  in  the  testator's  name  at  the  time 
of  bis  death,  and  which  his  bsnkers  had  purchased 
with  monies  received  by  them  on  his  account,  with- 
out any  expren  authority  fur  their  so  doing,  will 
not  psss  by  a  bequest  of  the  testator's  stock.  John* 
ton  V.  Dighy,  8  Law  J.  Chanc.  38. 

A  bequest  of  household  furniture  snd  other  house- 
hold effects  in  a  dwelling-hoase  snd  premises,  com- 
prisea  all  property  placed  there,  either  for  ornament, 
or  for  use  or  consumption  in  it.  Cole  v.  Fittgerald, 
3  Rttss.  301. 

A  testator  by  his  will  bequeaths  his  leasehold 
messusges,  togetber  with  sll  his  pictures,  prints, 
drawings,  or  paintings  in  miniature  or  enamel ,  with 
all  hia  gold  and  silver  coins,  medsls,  watches,  and 
trinkets,  of  every  kind  whateoever;  as  also  bis 
coaches,  csrrisges,  harness,  and  furniture  to  the 
same  belonging ;  also,  all  and  singulsr  the  fixtures 
appurtenant  to  his  said  leaaehold  messusge,  toge- 
ther with  the  household  furniture,  plate,  linen, 
wines,  liquors,  snd  other  his  estste  and  effecta 
whatsoever,  in  and  about  the  ssme,  and  that  ahookl 
be  in  his  possession  at  the  time  of  his  decease,  or 
in  and  about  his  said  dwelling-house,  or  the  out- 
houses and  offices  appurtenant  thereto,  and  by  him 
held,  used,  occupied,  and  enioyed  therewith  :  by  a 
codicil  he  makea  a  difierent  disposition  of  the  house, 
"  with  all  its  furniture  and  appurtenances  thereunto 
belonging :"— Held,  thst  piotures  placed  in  the 
house  as  ornamental  furniture,  and  plate  (iaoluding 
plate  deposited  for  safe  custody  at  a  banker's),  and 
Unen,  passad  by  the  codicil ;  but  that  the  diqKM* 
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tmi  of  th«  odicr  ardelM  ■wlioned  in  dm  will,  tiot 
boing  bfooathold  farnitare,  wm  sot  affected  by  the 
codicil.  Crtwumt  v.  ilatre^,  7  Law  J.  Chanc.  86* 

A  teatatriz  dincta  all  her  |ilata  and  jewala  to  ba 
•old  fbr  the  payment  of  bar  debta,  eaccpt  Lady  Maiy 
Danoan'a  ria^  aaC  with  diamoada,  wbiah  aha  daairea 
nay  be  reatored  to  ber;  and  aha  baquaatba  to  bar 
three  cousina  the  remaiDder  of  ber  rinn*  aad  aR 
bar  trinkata,  nacklaeaa  of  every  deacriptioa,  pearia, 

Simeta,  comeluaa,  and  wateliaa  :•— Held,  that  a 
aaond  neoUaca  aad  oro«,  aari  diamoad  rSafa* 
did  not  paas  to  the  aouarai,  b«t  ware  to  be  iaeliidM 
aa  HWeiar  aaMMg  the  jewala  that  w«ra  to  be  aokj. 

By  a  oodidl,  the  teatatiix  gave  to  ber  naeoe  all 
her  trinloeta  and  pearia,  and  aayeral  jewel  oma* 
meata  particularly  described  ^— Held,  that  a  paatl 
Becklaoa  naaaed  to  the  three  cooaina,  oadar  the 
beqoeat  of  aecklaoaa,  and  act  to  the  nicoe,  nadae 
tba  baquaet  of  pearla.  ^Ittomey  Gmtufal  T.  Hatlmf, 
f  Law  /.  Cbano.  SI. 

A  teatatar  (a  aoulptor^  by  bia  will  gave  artaclaa 
naad  in  bia  profeatioo,  by  deseriptioB,  aonoe  of  which 
ware  rary  obacaraiy  writtni  !<^HeM,  that  the  arti^ 
clea  ao  obacurely  deacribed  wooH  not  paa*  OaWtf 
T.  Bmekiy,  9  Law  J.  Chanc  IOOl 

(D)  What  Intbrest  vEtn. 
(a)  AUoUu. 

[Buttfr  ▼•  OauMiaay,  4  Roaa.  70,  Dig.  Law  J.  914.] 

Baqnaet  to  a  wifcfor  her  own  nee,  and  if  aba  naka 
■o  diapoaickni  thereof,  either  by  ezpeaditurp,  sale, 
transfcr,  aaiigMDaat,  gift,  or  otharwiae,  in  ber  lila« 
tiaae,  or  by  bar  bat  will  and  taatament,  then  ofrar  :-^ 
Held  to  be  a  bequeat  by  which  the  property  ba» 
qaaatbed  Taated  ia  the  wife  abaolatoly.  Baum  t. 
Gibbt,  8  Law  J.Chaac  151,  a.  o.  1  Rttsa.&M.  614i 

Beqaeat  of  4IM.  per  amwai  to  A  fbr  Ufa,  and  after 
ber  deeaaM  to  B  or  bia  beira:— Hekl,  that  «  or** 
tooat  be  oanAmed  disjanctiTely ;  and  that  there* 
Ibre  B  did  not  take  an  abeoloto  totoreat  in  the  aa- 
nnity.  GtrtfteeMa  ▼.  Dee,  2  Siaa.  t45. 

A  teatator  bequeathed  all  his  personal  property^ 
not  before  diapoaed  of  by  bia  will,  unto  bia  tmataes, 
in  tniat  fbr  bis  five  sons,  "and  their  raapeottva 
isane  (if  any),  snob  iaaoa  to  take  per  flirpat,  and  not 
psr  capita,  ta  be  diTided  amongst  them  in  equal 
ahares  and  proportiona ;  the  shares  of  such  of  them 
as  aball  haea  attained  the  age  of  twenty-one  to  be 
paid  them  raapectiTely  forthwith  after  my  deeeaaa, 
and  the  abarea  of  auohof  them  aa  abaU  be  nnder  the 
age  of  twenty^one  yeara  to  be  paid  to  them  when 
and  as  they  shall  raapectiTely  attain  auch  age:"— * 
Held,  that  tbia  bequeat  waa  an  abaolute  gift,  to  each 
of  the  sons,  of  the  fi(\h  part  of  the  property  ihaa 
bequeathed ;  and  that,  if  any  ef  the  aoaa  had  died 
before  the  teatator,  the  issue  of  each  aott  wonld  toka 
bia  share  by  aabstitotion.  Paaraon  t.  Suphm,  t 
Dow.&CLA.C.atS. 

(6)  Far  L\f€. 

IRtith  r.  Sryaawr,  4  Roaa.  f63.  Dig.  Law  J.  314.] 

(c)  Ttmaney  in  CeauaoN. 

By  will,  afkar  giving  a  liib-intorest  to  A,  in  atock, 
"  and  afW  her  deeeaaa  I  give  and  deriae  the  aaid 
atock  to  her  children  when  they  attain  the  age  of 
twenty-one  years  :*' — Held,  that  the  childrm  who 
attained  twenty-one  took  reated  iateresto  aa  tenanla 


Chity  two  daMicaatlHiiatatttf^^ 
one  of  wbona  died  in  tba  IiMm  of  the  taatb 
hk;  aad,  on  a  bil  ifed  by  the  swniwfirii 
wbola  atodc,  n  gmaial  dauurrsr  a j  ibb  nynam 
tivas  of  the  other  wags  alkiwed.  ir^pk?.ilii, 
9  Law  J.  Chmmo.  166. 

(£)  SoRFiFossnp. 

'*  Sarrieova  <ir  awnrivor^'  eoastnwd  B<N|atflr 
a  elaaae  to  saeaai  "  others  or  other,"  Aoagfa  n  ■• 
alter  part  of  tbo  aame  ofauas  tfasaaasvaftai 
need  in  their  literal  maaaiagi  and  thN|^,nato 
parte  of  tba  will,  the  diadactioB  bt/hm-mmm 
er  aareiror,"  and  "othata  or  atkr.'iiflnMf 
absenrad.  Eari  WhMertom  ▼.  Cm^  I  br  J. 
Oiane.  134,  a.o.  l  Ruse.  &  M.  407. 

A  teatator  grrea  a  fund  to  btsiribbrBii.M 
after  ber  death,  to  iva  peraaas,  A,  B,Cfi.a^l 
equally;  ind  be  diracta,  that  iacsnoftbbik 
of  any  of  dieao  B:9%  persoaa,  witboat  baM  i*^ 
bafere  bis  or  bar  aboro  aboald  bscsm  P7*^* 
share  of  bias,  bar,  or  them,  so  djtB|[.  Mib 
equally  divided  between  the  sarvims  (^^  * 
died,  leaving  a  aon ;  (baa  B  £s4,  bttoi  iii^ 
wbo  aorvived  tbo  tenant  fn  life;  tka  temi 
A  died,  witbo«it  isava ;  tftaa  C  died,  aiiteiisN} 
next  D  died,  leaving  iasaa ;  lad  hid;,  tb » 
nant  for  Ufe  died  :--Held.  tbst,  ap«  (he  M 
of  A'a  soa«  A'a  ahaio  went  ovsr;  tint  Ci  aoM 
share  of  A'a  original  share  did  aotgoow^ti^ 
death  without  iaana;  that  tba  sb8ns,«ticii  w 
over,  accraed  only  to  aoeh  of  the  fin  PJ"* " 
ware  living  at  tlie  time  of  the  saaasL  &!■«'' 
Stont,  7  Law  J.  Cbano.  93,  a.e.  $  Rtt»  «'• 

(F)  Specific 
Teatatrix  baqoeatbed  to  AB  tsdCD^^J 
of  Bank  Long  Annuitiaa  stock,  aor  mt*n  "^ 
name  -/'—Held,  that  eaob  of  ths  \H^^Zk 
tied  to  aapedSc  legacy  of  501.  Loar^^Sr^ 
that  evidence  of  the  etato  of  the  t^*f  f^T 
waa  not  admiaaiblo.   Bo^s^.Wmtmi,^^^ 

(G)  AuctniwwTnrfc 
A,  by  each  of  two  aevatal  cedidbtttaJ^X 
lactad  his  joat  debto  to  be  psid.  «"^  »JJ^ 
a  debt  of  Vtl  By  the  one  of  them.  ^^^^ 
to  a  charity ;  aad  by  the  other,  he  gt«  ***  ^ 
same  charity :— Held,  that  the  '•?*' TTLyi 
aecvmolative,  and  tbat  the  latter  ldg«7  V^'j 
sobatitotion  of  the  Ibrmer.    Swtsi"  ^  *'^' 

Equal  aama  given  to  the  ssas  P^  "Z^^ 
and  codicil,— bald,  fipom  theebii«t*i»«2J^ 
the  latter,  to  be  aubatitatioDSl,  sad  »«[!f?*rj# 
although  the  legacy  giea*  •»7*""t2  « 
oonditieaaL  FTottr  v.  0v*^i  1  '^t  ^i^ 
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although  tba  legacy  giea* 

nditieaaL  Frajtr  v.  0v*| 

A  teatatrix  by  her  will  gi»»  »«.*.*'  "^'^  gfttf 
during  fail  lifb,  in  lien  of  »»r«'?Vii««** 
notee  and  daima;  and.  by  a  ^^'^'^J^L^HSt 
Si.  a  month  dariag  bis  life,  and  f'^^'^^i^  a 
ing  that  all otber  Aingssboeld ^Pf^J^'l^ 
directed  by  her  wiU  s-Held,  »»*;^*;T,rfifcl 
to  both  the  monthly  psymenis.   X^rtfT. 

Sinu  f7S, 

(H)  Vested.         j^i^ 

The  toatotor  db-actod  his  P«"^Yi,^iti^ 
far  tba  sole  ase  and  maiaisasM*  <v  »' 
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■til  alie  trrivcd  at  tirant^-oDe  ;  and  wbea  she  at- 
ihied  tweniT-oiie»  the  remaioder  to  be  paid  to  the 
■lighter.  She  died  noder  twenty-one: — Held,  a 
acted  iiitereet.     llm$  t.  SmeeHnf,  1  Tarn.  376, 

A  testator  gave  to  his  wife  SOOL  a  year,  and  an 
niraitv  of  100/.  a  3rear  for  each  of  his  three  chil- 
r«B  dnriDg  their  respective  minoritiiB,>  Ibr  their 
laiDtensBce,  with  a  direction,  that  updb-the  d^atb 
r  marriage  of  his  wife,  the  SOU/,  a  year  should  be 
Irided  amoag  his  three  children  in  like  manner  as. 
Is  other  effects ;  and,  subject  thereto,  he  gave  all 
he  residue  of  his  personal  estate  to  hia  three  chil- 
fen  and  the  snrriTors  or  sunriror  of  them : — Held, 
bat  they  took  a  vested  interest  in  their  respectire 
hares  at  the  death  of  the  testator.  Batt  r,  Ruttell, 
Law  J.  Cbanc.  177,  s.  c.  1  Tsm.  18. 

Vesting  of  legacies,  where,  by  the  bequest  there* 
f,  tLey  were  given  to  be  paid  on  a  dav  certain ^ 
'  and  in  case  any  of  the  legateea  should  die  before 
hat  day,  that  dieir  legacies  should  be  given  to 
rhomsoever  of  his  or  her  children  to  whom  he  or 
he  should  bequeath  it."  Tolner  v.  MarrwU,  9 
jaw  J.  Chsnc.  14. 

A  testator  devises  and  bequeaths  his  property, 
klter  his  wife's  death,  to  trustees,  who  are  to  invest 
t  in  securities,  and  to  pay  the  interest  to  bis  daugb- 
»rs,  Jane  and  Eliaa,  m  equal  shares,  and  also  to 
MV  to,  or  apply  for  tlie  benefit  of,  hb  grandson 
Sdmond  (Eliia's  eldest  son),  200/.  annually,  when 
le  attains  twenty-one ;  end  before  that  period,  such 
»art  of  the  iOOL  bequeathed  to  him  as  they  mjsy 
udge  proper.  In  a  subsequent  part  of  his  will  he 
pves  bis  daughters  power  to  dispose  of  the  moieties 
>f  bis  property,  of  which  tiiey  respectively  took  the 
interest,  in  favour  of  their  respective  children  or 
{Tsndcfaildren,  except  that  4,000/.,  part  of  Eliaa's 
diare,  out  of  which  the  interest  to  the  grandson  is 
to  srise,  and  which  is  to  be  that  grandson's  pro- 
perty ;  snd  he  directs  that,  in  case  either  of  his 
laughters  shall  die  without  leaving  issue,  the  for- 
tune of  the  one  so  dying  shsll  go  over  for  the  bene* 
It  of  the  other  snd  tier  children,  and  she  shall  have 
like  power  of  limiting  an  annuity  of  100/.  per  aaimm, 
Mit  of  her  moiety,  to  a  surviving  busbsnd.  The' 
gjandson  Edmiind  attained  twentv-one,  and  died  in 
dke  lifetime  of  his  mother : — Held,  that  the  annuity 
of  SOO/.  a  year  ceased  upon  his '  death  *,  that  the 
4,000/.  did  not  become  a  vettsd  interest  in  him. 
JJueay  v.  Livscfy,  7  Law  J.  Cbanc.  IfO. 

(I)  Contingent. 

iSmart  v.  Clark,  3  Russ.  365.  Dig.  Law  J.  3 1 6.  New- 
burgh  V.  Ayre,  4  Russ.  454,  Dig.  Law  J.  316.] 

Where  a  teststor  gives  an  annuity  to  A  for  life, 
and  after  A's  death  to  B,  if  alie  be  a  widoyr,  and 
not  otberwiae : — Held,  that  if  B  were  not  a  widow 
at  the  death  of  A,  she  could  not  tske  the  annuity., 
JBertfesian  v.  Murekuan,  9  Law  J.  Chanc.  60. 

Bequest  to  H  D,  for  his  own  use ;  and  in  esse  he 
shoald  die  in  the  tss(sior*s  lifetime,  or  sf^erwards, 
without  having  any  child  or  children,  then  over. 
H  D  survived  the  testator,  and  died  without  having 
had  a  child : — Held,  that  the  gift  over  took  efiect. 
Stone  V.  Maule,  S  Sim.  490. 

A  teststor  bequeathed  the  dividends  of  certain 
stock  to  his  nephew,  solely  for  the  maintenance  of 
himself  and  family,  deelairing  that  suoh  dividends 
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should  not  be  capable  of  being  charged  with  his 
debts  or  engagements,  and  that  he  should  hsve  no 
power  to  charge,  assign,  anticipate,  or  encumher 
them ;  but  that  if  he  should  attempt  ao  to  do,  or  if 
the  dividends,  by  bankruptcy,  insolvency,  or  other- 
wise, should  be  assigned  or  become  psysble  to  any 
other  person,  or  be  or  become  applicable  to  any  other 
purposs,  than  for  the  maintenance  of  the  nephevr 
and  his  family,  his  interest  therein  should  cease, 
and  the  stock  be  held  upon  trusts  for  his  children. 
Long  subsequently  to  the  date  of  the  will,  snd  a  few 
weeks  prior  to  a  codicil  confirming  it,  the  nephew 
took  the  benefit  of  the  Lords'  Act  (1  Geo.  4.  o.  119.) 
in  the  usual  way  ;  and  some  years  af tern  ards  the 
testator  died : — Held,  that  this  insolvency  operated 
as  a  forfeiture  of  the  life  interest  given  to  the  ne« 
phew  by  the  will.  Yamold  v.  Moorhoute,  1  Russ. 
U  M.  364. 

(K)  Conditional. 

[Hsmaning  v.  Gumey,  1  Dow.  &  CI.  A.C.  35,  Dig. 

Law  J.  316.] 

A  testator  gives  a  specific  bequest  to  A ,  and  di- 
rects, that,  in  oonsiderstion  of  the  bequest,  A  shsll 
psy  his  debts ;  and  makss  A  his  residuary  legatee 
and  executor :  the  payment  of  the  debts  is  a  con- 
dition annexed  to  the  specific  bequest ;  and,  if  A 
accept  the  bequest,  he  is  bound  to  pay  the  debts, 
though  they  should  fsr  exceed  the  amount  of  the 
property  bequeathed  to  him.  Meesenger  v.  Andretn, 
4  Russ.  478. 

A  testator  gave  to  his  daughter  a  legacy  of  10,000/., 
'*  payable  and  to  be  paid  unto  her  in  manner  follow- 
ing, vis.  a  sum  of  5,000/.  upon  her  marriage  imder 
twenty-one,  with  the  conaent  of  his  tmstses,  and 
the  sum  of  5,000/.  within  two  years  afterwards. 
The  daughter  married  under  twenty-one,  without 
consent  of  the  trustses ;  and,  her  first  husband  dying, 
she  married  a  second  husband  at  the  distance  of 
thirty  years  from  the  first  msrriage.  Qncrt,  if,  oo 
such  second  marriage,  she  became  entitled  to  the 
10.000/.     Clifford  v.  Beaumont,  4  Russ.  3St5» 

Where  a  testator  directs  a  legacy  to  be  paid,  if 
the  legatees  claim  within  a  given  time : — Held,  that 
a  bin  filed  for  the  administration  of  the  assets  is  a 
claim  sufficient  to  satisfy  the  words  of  the  will. 
Tolner  v.  MarrioU,  9  Law  J.  Chanc.  14. 

(L)  On  WHAT  Property  chargeable. 

[Kirhe  v.  Kvke,  4  Ross.  435,  Dig.  Law  J.  318.] 

Construction  of  a  will  as  to  the  question,  whether 
the  proeeede  of  real  estate  were  made  the  primary 
fund  for  the  payment  of  certain  legacies.  Riekettt 
V.  Ladley,  3  Russ.  418. 

Testator  by  his  will,  gave  an  annuity,  payable  out 
of  his  freehold,  copyhold,  and  personal  eatats,  and 
by  a  codicil,  not  duly  attested,  revoked  the  annuity : 
Held,  that  it  was  a  subsisting  chsrge  upon  the  free- 
hold.    MorHmer  v.  W.ett,  9  Sim.  tT6. 

A,  by  his  will,  limited  his  lands  to  E,  his  dsogh- 
ter,  snd  H,  her  husband,  for  their  lives,  &e.,  re- 
mainder to  their  sons  successively,  in  tail,  remainder 
to  M,  his  dsugbter,  and  F,  her  huaband,  for  their 
Uvea,  &c ;  remainder  to  their  aons  soocessively  in 
tail ;  with  divers  remainders  over,  including  C  and 
hie  sons,  and  tlisir  issue ;  and  he  declared  and  pro- 
vided by  the  will,  that  in  case  SI  or  F,  or  the  sons 
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los :— ^  Airf  I  do  hmhr 
m  <a.tfx«  sou  vu»  .:adA»  nr  mJ  «ad  per- 
MOW*  Si  aoMi  wica  =»•  pftrant  of  tho  aforo- 
^--IWa,  n««r«a|rlW  docrM 
r.  tkoc  ik«  Unit  sp0ciic«Ur  de« 
:»»»;•  » tkt  fmrmmtmitkm  Wgaaos 
~  :£i«  fmiamal  oamct.     Spmag  r. 
,  S  isual  v^  **. «.  c.  1  Dow.  J&  CL  A.C365. 
.4  9ncMur  i.ia  cov^fftMta^i.  tkac  •■  lus  detoose 
3«.AAH  aikMtfi  -Y*  ?a.«i  t>  tfjtmo  oa  traat  to  pay 
ifto  taatrv»<  9»  r^  W^ni  of  h»  daof  kwr  A  for 
ftdr.  •■■■■oia'*<r  »  :i:»  i«o^k'^T  A  foe  IBp,  Rmaiodor 
«»  k*  couuPMw  &«. :  kr  kfet  will  bo  gore  a  third 
■Mt  ot  ^M  miiiiiMi  totato  to  A  for  lifir,  roinam* 
&  o  ^«r  ck.oroo^  afti  4#darf<d  that  bis  ootate 
«••  «o»  10  bo  cbw««4  «itb  tbe  payaimt  of  (bo 
;lw>\.Vt.  or  i^dprMt  tboroo.     A  dsod  witbont  iatoe  ; 
O|ioo  «W4  oo<ot  tb«  ibiw  of  tbo  rroKliio.  gir«n 
»»  Vrr  m4  Mr  cii^Aixoo,  vo*  UMti»d  over  to  B : 
*in^>«BU  ^*  A«  wb«>  took  BOtb»s  uodor   the 
<tiH»«4  tbo  aoott  tr  :*-llrld.  tkat  tbo  aaaniiy 
a»  W  fecroo  «cKvi^dm;r  bj  tbat  abare  of  tbo 
v:>.vo  Wio  Woo  iciv^Mto  bi»  wife  for  life, 
»f«r  vo'^vod  br  B.  N*i«MrtMi  V.  Crovforrf, 
«  l4w  /.  Ciiac.  i  J*w  s.  c,  I  Row.  &  M.  -107. 

tl  )^f«  o  »(ota»»rcrwH»o  avlxod  aad  |[*B*nl  food 
fvoi  tW  *»<  jj^^TMoal  tMtate.  and  dirvcta  tbnt  fund 
%»  W  t«^>%^  to  ^TMMit  of  debts  and  legaciM,  tbe 
«o^  aowi  tbo  i«(03tt«l  o««klo  Moot  cootriboto,  in  pro- 

r»M  K^  :b«4t  niftCiTo  aaooata.  to  tbo  pajnooi  of 
«rb^«  «»A  Wf«ci«o:  Mid  if  toaie  of  tbr  k^gacios 
i^ !  Vy  >•»«**  V*  <tb«w«*,  tbat  pMt  of  tbo  fund, 
i\a  Ut«  booo  apcdicabl^  to  tbnoe  purpooes, 
.     orfT,  bekMfa«  M  iar  as  it  iacompooed 

^ , igi  ib«  boir*  asdt  aa  lar  la  it  is  com- 
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A  «»<*ts«^Nr  ^««  Ktwn  to  iUsfitiaato  cbildraa, 
M^<^^«^  «b#*  at?*  oU  tsnMiir*oooi  with  a  bequest 
3]^  ^  iWv  .1^  •W^  tbat  •«• ;  mrnd  appoiattd 
^,^y^  «»*4  <•**>*>*•»  ♦•  •^  cbiWio«,  oomertly  ro- 

J^;7%^       ^  ibo  cWJ««:-Hdd.  tbat  tbo 


olHldnB  wore  •Dtided  to  intoieM  on  tkar  Ii|iii 

doriog  tboir  minority.     MilU  r.  Ritm%%  Lvl. 

Cbaao.l41.o.c.  1  Rasa.  &  H.  555,  s.clTin.«i 

A  tostator  gare  tbo  reoiilne  of  hii  psmnlcrfa 

to  tmneos,  dirocting  tlirm  to  eoDTsrt  it  iitonovj, 

aad  inwst  tho  proceeds  in  goronmaat  «r  ittln» 

litMo,  of  whicb  thej  worn  to  stand  poMeMd,i^ 

tnat  far  A  dsrisg  bor  life,  and,  aftsr  bfr  Uttk te 

B.  Tbotniocoos  permittod  a  share,  wbidikaimv 

bad  in  an  Indian  loan,  bemrinjc  isttnattt  IfiLfir 

ooot ,  to  romaiB  far  soTOfal  voan  on  tbtt  Ncnitr, 

dnring  wbicb  time  thoy  paid  to  A  tlw  iitmttM 

tOL  per  cont.,  which  it  yielded  aaooallj;  niib 

kon  being  nfcerwards  paid  off,  tiisf  iafcsleJ  ib 

money  io  tbo  SI,  per  oents.,  at  a  time  vbn  ib 

fnads  were  so  low  that  the  amoaDt  of  itoekpso 

rbaoed  was  eonsiderably  greater,  thao  if  the  m- 

TVfsion  bad  takoa  place  at  the  eod  of  i  yeir  fin 

tbo  totutor'a  death  :— Held,  that  tbe  tmniftr  lift 

was  not  entitlod  to  the  actual  iatemft  «iii^  lb 

■onoy  yielded,   while  it  remained  oa  the  liAi 

aecority,  but  only  to  the  diriJeods  of  soMd£ 

por  cent  stock  aa  would  bays  been  pvrcbieAvtt 

it  at  tbo  end  of  a  year  from  tbe  teetator'i  drtii 

That  tbo  trnatees  ought  to  bo  chargtd  vid  ^ 
whole  of  the  atock  actually  purchued,  bb4  ifl  tb 
•urns  actually  roceired  in  respect  of  (be  lodiii  M 
of  interest ;  and  that  they  ou^bt  to  be  slk*«^^ 
their  discharge  aa  parments  to  the  feensnt  fiirm 
not  the  sums  which  they  had  ia  ftct  paid  kr.M 
only  a  aum  equal  to  what  abe  woaM  bawneeW 
for  diridends,  if  the  money  bad  bees  trtwan" 
from  the  Indian  necurity  and  inroslsd  is  tf*-^F 
cenL  atork,  at  the  end  of  a  year  from  tbe  !■«•" 
death.     Dimn  r.  Scott,  4  Buss,  19c. 

(N)  Investment  or. 

Where  an  annuity  in  giren  wi:h  «  direetsa  ftj 

purchase,  if  tbe  annuitant  does  not  irsirtto'**' 

right,  and  dies  before  the  puichase  is  nid^ »« 

her  poTaoaal  represeniattres  are  mtitled  to  tkp 

chaae-money.  ..-^n 

Acoordingly  A  directed  a  goTemawttf'^" 
be  purchased  within  a  girea  time,  for  tit  b^iw 
bis  wife;  the  executors  request  »<*«*•/' *V^ 
the  wife  assents,  and  she  dies  before  tbe  hbuT" 
pttrchsMd  r—Hoid.  that  her  repw««ttt'''**^u 
titlfd  to  the  amount  for  whicb  the  •■""^'y"!?^ 
purchased.  Dairson  ▼.  Hssm,  8  Law  J.  ^ 
153,  8.  c.  1  Ross.  &  M.  606,  s. c  glAirJ-^'^ 

A  testator  directs  a  sum  of  4/.  per  ceaL  wait 
nuities  to  be  invested  in  the  n«»*«  *^^?5.*^IS 
in  trust  to  accumulate  during  tbe  'J^^JllJ  VL 
tor.  sod  af^  her  death,  to  be  tw»»*^  l"^ 
children  :  at  tbe  date  of  his  will  be  m»  P^^JT" 
of  a  large  sum  of  old  4!.  per  cent.  bw«  "J  ^ 
ties,  and  alao   of  a  small  sum  of  ww  'T^^ 
per  cent,  bank  annuitiea;  the  fbrmer  "*"^jrtt 
▼erted  in  the  testator's  lif#ti«e  '■^^^  ^L«|^ 
atock :  -Held .  tbat  the  trustwe  Trsr«  W'jJJ^^^i. 
cham  the  specified  amount  oi  •  »t*«  ^2^^ 

Cr  cent.  iatereM,  aod  that  the  '^??^i(/ 
satisfied  by  purehssiog  the  •p«»w*'  ^j^^  J. 
34/.  per  cent  stock.  BoaJb  f.  ^'"'"p*  &  M. 
Chsne.  101,  s.  c.  1  Tarn.  40t,  s.  c.  1  K«^ 

A  testator  gare  the  yeerty  wa  •» ''''^ 
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momiBj  to  Ua  wife  ind  dao^hlef  during  thtir  joint 
IITOS,  and  to  bis  wife  after  the  deack  of  hit  daughter, 
imd  to  troateva,  to  the  aeparate  uae  of  bia  daughter, 
loriDg  ker  life,  and,  after  her  death,  apon  the  name 
troata  aa  were  declared  of  the  yearly  aum  of  3,(K)0i. 
Efta  then  gave  the  yearly  aan  of  -S,000/.,  to  isaoo 
vnd  ariae  oot  of  and  firom  the  diridienda  of  a  uttffl* 
Etont  quantity  of  atook  in  the  navy  5/.  per  cent. 
iBMiities,  to  be  appropriated  and  mveated  in  the 
Nmaa  of  hia  tnuteea  for  that  porpoae,  to  hia 
iaughter  for  life,  to  her  aeparate  uto,  and  after  hof 
leath  to  her  children  ;  and,  in  a  aubaequent  part  of 
tie  will,  he  directed  hia  ezecutora  to  appropriate  and 
iBvaat  in  their  namea  such  a  quantity  of  Block  in  the 
lary  annuitiea  aa  aboold  be  folly  aufficient  to  an- 
nrer  the  payment  of  the  yearly  auma  of  S,000{.  and 
l,O00<« ;  and,  anVject  to  hia  debta  and  theae  lega- 
Moe,  be  gave  the  retidue  of  hia  real  and  personal 
FState  to  hia  aon ;  the  execotora  inveated  a  aufficient 
Raan  in  the  purchase  of  I00,000i.  navy  5i,  per  cent. 
itfiok,  the  dividends  of  whiob  were  paid  to  the 
Unighter  and  widow:  that  stock  being  afterwards 
educed  to  41.  per  cent. : — Held,  that  the  daughter 
nad  widow  were  not  entitled  to  more  than  tlie  divi- 
lenda  of  the  appropriated  atock,  reduced  aa  tkey 
Md  been.  Knulall  t.  RusmU,  8  Law  J.  Chaoc* 
lue,  a.  c  5  Sun.  434. 

(0)  Abatement. 

Rule  to  be  fbllowed,  where  legateea  and  annni- 
■nta  are  to  abate  proportionally,  in  making  the 
ibntemeat.     Lohg  v,  Huf(he$,  7  Law  J.  Cbanc.  105. 

A  testator  givea  charitable  legaciea,  charged  on  a 
Btzed  fund  of  realty  and  personalty,  and  gires  the 
eBidde  to  charity  : — Held,  that  all  the  charitable 
a^cies  fail  in  the  ratio  of  the  real  to  the  personal 
istate,  and  that  the  deficiency  ought  not  to  be  made 
kp  out  of  the  residue  of  personalty.  Patten  r. 
tmith,  8  Law  J.  Chanc.  139. 

Where  a  testator  givea  to  three  different  persona 
kree  leaaehold  eatatea,  one  of  which  ia  mortgaged, 
md  direota  that  the  mortgage  aball  be  paid  out  of 
ds  reaiduary  peraonal  estate,  which  proves  inauf- 
icient  for  that  purpoae,  the  legatee  of  the  mortgaged 
oasehold  takea  it  cum  oN«r#,  and  the  legateea  of  the 
aro  other  leaseholds  shall  nr>t  contribute  towarda  the 
»aymeat  of  the  mortgage  debt.  Halliwell  r.  Tanner, 
.  Russ.  &  M.  6S3. 

A  testator,  by  his  will,  g^ve  certain  annuitiea, 
ind  directed  that  the  auma  set  apart  to  aecure  them 
bould,  as  the  annnitants  died,  aink  into  the  residue 
»f  his  personal  estate.  By  a  codicil  to  bis  will,  he 
stated,  that  in  case  his  property  would  not  proyide 
m  income  equal  to  the  annuities,  they  should  bo 
•taably  reduced.  His  estate  waa  deficient,  and  the 
Annitiea  were  rateably  reduced.  Upon  the  death 
if  any  annuitant,  the  anno  set  apart  to  secure  the  re- 
loced  annuity,  will  belong  to  the  residuaty  legatees, 
^d  ia  not  to  be  applied  to  increase  the  reduced 
mnuitiea  to  the  amount  given  by  the  will.  Farmer 
r.  MilU,  4  Ruas.  86. 

(P)  Payment. 

Payment  of  a  legacy  decreed  to  a  married  woman, 
*  whose  receipt  waa  to  be  a  dtacliarge  to  the  exe* 
Mitor,  notwitlMtanding  coverture,"  her  husband  (a 
Milikropt)  and  hia  provisional  assignees  being  first 
sited,     worrii  r.  Hemingway,  1  Hag.  £c.  4. 


A  somof  money  befaig  left  to  the  exeoutoni,  in  trust 
to  inyeat  and  nay  the  interest  to  A  for  life,  and  after 
A*s  death  to  aiyide  the  principal  among  his  issue, 
cm  their  reapectiyely  attaining  the  age  of  twenty -one, 
with  benefit  of  auryivofBhip  till  that  age.  A  being 
dead,  his  only  three  children  majors,  and  the  ahares 
of  two  of  them  paid  oyer,  the  Court  will  proceed,  in 
a  suit  of  subtraction  of  legacy  against  the  executor, 
to  enforce  payment  of  the  third's  share,  holding  that 
the  character  of  tmatee  ia  at  an  end,  and  that  of  ex- 
ecutor alone  anbaiating.  Grignion  y.  Grignion,  1 
Hag.  £c.  535. 

Legacy  given  to  be  paid  within  one  year,  without 
intereat,  and,  in  case  of  defoult  or  refusal,  devise  of 
life  estate.  The  year  expired  ;  and  on  a  bill  filed, 
the  Court  decreed  a  sale  of  the  land  to  raise  the 
legacy — interest  from  the  end  of  the  year,  and  costs 
of  the  suit.     Bellr.  Skelion,  9  l4iw  J.  Chanc.  214. 

Where  the  existence  and  amount  of  a  testator^s 
debts  are  contingent,  and  depend  upon  the  result  of 
legal  proceedings  before  a  foreign  tribunal,  which 
are  not  likely  to  be  speedily  settled ;  the  Court,  in 
administering  his  asaeta,  will  not  be  induced,  by 
that  circumstance,  to  direct  an  appropriation  of  the 
fond  in  court  to  answer  pecuniary  legaciea,  subject 
to  such  demanda  aa  creditors  may  eventually  eata- 
btlsh. 

If,  in  a  auit  to  administer  a  testator's  assets,  it 
clesrly  appears  that  a  surplus  will  remain,  after  dia- 
charging  all  his  debts  and  liabilities,  although  the 
exact  amount  of  the  atirplus  cannot  be  ascertained 
for  a  considerable  time,  the  Court  will,  by  antici- 
pation, direct  proportional  paymenta  to  be  made  to 
pecuniary  legatees,  as  far  as  that  can  be  done  with 
asfety  to  the  creditors. 

Principles  on  which  such  anticipated  paymenta 
are  to  be  applied  in  reduction  of  the  daima  of  the 
legateea.     Thomat  v.  Mtmtgomery,  1  Ruaa.  &  M.  729. 

In  the  progress  of  a  suit  for  the  administration  of 
a  teatator'a  aasets,  which  was  more  than  sufficient 
to  pay  the  legacies  with  interest,  it  waa  ordered  that 
the  Maater  should  aacertain  one-fourtli  part  of  the 
legacies  and  interest,  and  that  the  aame  should  be 
paid  out  of  a  fund  in  the  cause: — Held,  that  the 
payment  ought  to  be  applied,  first,  in  discharge  of 
the  whole  of  the  interest  on  the  legacies,  and  then 
in  the  reduction  of  one-fourth  of  the  principal. 
Thomas^.  Montgomery,  2 Sim.  348. 

A  teatator  makea  his  will  in  Ireland  prior  to  the 
act  of  6  Geo.  4.  c.  79.  for  assimilating  the  English 
and  Iriah  currency ;  and  diea  after  that  act  :~Held, 
that  an  annuity  given  by  the  will  was  to  be  paid  in 
Irish  currency.  Holmesr,  Holmee,  8  Law  J.  Chanc. 
157,  s.  c.  1  Russ.  &  M.  660. 

A  testator,  domiciled  in  Jamaica,  gaye  legaciea  in 
Jamaica  currency  to  J  C,  H  C,  and  M  C,  persons 
also  domiciled  in  that  island,  and  deaired  them  to 
be  paid  out  of  the  money  due  to  him  pn  certain 
bonds,  which  the  will  specified.  At  his  death, 
which  happened  in  Scotland  in  1790,  no  such  bonds 
were  to  be  found  ;  but  J  C  waa  then  indebted  to  his 
estate  upon  other  bonds,  in  a  sum  which  exceeded 
the  yalue  of  bis  legacy,  and  which,  a  year  after  the 
teatator's  death,  including  intereat,  was  ec^ual  to  the 
amount  of  the  penalties.  In  1794,  actions  were 
brought  in  Jamaica  upon  those  bonds,  b^  the  tea- 
tator'a personal  repreaentative  there,  and  judgments 
recovered  against  J  C  for  the  foil  penaltiea  and 


jib»r  aer  decHM  apoa  Unist 
ifipoufc ;  im  Mnlt,  lor 
.^:W  liitf  •wacmbtam  of  bis 
kf«.  a  "M  »irrriv«  >i  )i»  jwisiltipr,  bo  gave  hor 
>.«•  .  «^  an.  ^tuM  «  son  of  ^>0(ML  buk  »toek, 
1,  va  r^K  -f  wr  CT  It*.  rtw«  tor  bn  bosboad  for 
..*.  H^  ».^  .(Mr  JMUfe»wa;Fsttbocbi]dml:— 
t%.■*»  jo»K  .:.>  ^wft  *i  aM«oipoi»  01  ibo  logacjr, 
u  ».v;. .  .  *  •:  vnse  4f  :i»  iJM«biwtoobloMunder 
•■«  ^4  ««»r-^  iMtt  o^  jiu  br  tt«  origioal bequest. 
>,  .**«»  «^  ->>  «i«^  :!i  Law  J,  Cb«Br.  91* 

*  tacourr  >>s«MitMa  lO.OiML  »  tnstoos,  io  trast 

«  i«v    a#  -jMOR^t  :u  Afls  dao^bur  <br  life,  pfovided 

««^  «  *««  40«  wktmO.  om  wmmtf  of  tbe  10,000/. 

,«^««i  >*  Mix:  i»  Wr  «r  htr  bosbosd,  snd  that  the 

4».  -^.r  «w«««v  .4M«:a  Io  M4  w  trait,  to  pay  tbe  in- 

M««K  :v  i'»  Mu^ ^>»  •!»  b'i*»«>  •■^>  •'^ ^^'  decease, 

^  i^>c  ^"r  b*r  xX  AIM*  :  aiod  if  abe  bad  no  children, 

*•»  a  V  «tt4  aj»  »*  w«»4*e  of  bia  penooal  estate, 

%>  vi  M  <»w  «M  b.*  two  WM.    Tbe  daogbter  mar- 

•,w  ...^  :tw  5««»**r  *  hMCiaM,  and  the  testator 

^v  v^  -  \  vV..  »  trait  Ibr  bb  daughter  for  life,  for 

w,  *.>*  v«  «ii#^  «vi.  •^^  ^  deceaae,  in  trust  for 

K.  ..«*«^  «  :.^.a^.aftecthedeceaaeoftheaur. 

^.v,     a    -*««  v^  Ae<biWr«  of  the  mamage,  u 

,^  K.^vaw  ..^  Mt^^mM^^J appoint;  and. 

.^  •  ^  .«v^  ''••t  appiatmeni,  then  as  the 

^  -^— -  ^  r^UiT^  iSiii  default  of  any  ap- 


v* 


,r^  ,,  trart  lor  ik*  «»•  of  the  mar- 
v«  t..>**i  •«  ••«*»  >««•»  ^^  *"  ^'"*' 


If  &•  iMMor  Stiig  M  tki  Mtf 

of  tbo  kmktmd  aadirili:~HfU,fa 

■Ofdo  hr  tbo  aattleaieitwsiiiifc 

milo  <if  ptoaiwiptiOB  apptissbatwap 
a  Isrw  p«mifjf  sf jE£ltf,aslwtiniipnt 
Whoaoa  prorisioa  isBiadeb;viB,ail 
a  ptorisioB  ia  asade  by  a  wfrlwii,* 
of  tbo  party  iBtandcd  to  be  hmid 
by  tbo  will,  parol  eTidoooa  is  admiaiUB  to  iir 
tbac  ibo  aetdor  Ittd  placod  bisBself  is  U»  fmA, 
aad  what  waa  bia  iDteotion  as  to  profiaoo:  adlb 
Cowt  bold,  that  iho  aotilemeat  was  a  sitidkiki  d 
tbo  proviaion  tntonded  by  tiie  wilL  Batktn.Ai, 
9  L«w  J.  Chaac.  150. 

A  teatator,  doaaicilod  in  Jaaaics,  gm  b  wl 
in  17d&,  legacioa  in  Jamaica  correacy  to  tbm  po- 
■ooa  doBuciled  there,  with  a  direcdsa  tbttkf 
abooU  be  paid  oot  of  oertain  moaiss dse  toUaa 
In  1790.  ho  died  in  Scotland,  sad  thm  ■■ 
sQch  bond  to  bo  found.  A,oaeof  tkekfik« 
indebted  to  him  apoa  otlier  bood%  tb  pal 
I  of  which,  with  interest  frosi  a  jsiriftarili 
teatator'a  deceaae,  were  eqoal  to  tbe  anooit  «f  tb 
legaor.  Aetiono  were  brooghtia  1794/uJfatia, 
by  the  repreaeatatirea  of  the  tastslor,  spot  tb 
bonds  doe  from  A,  and  judgmeat  hid  far  tke  M 

Enal  anins  and  oosta :  but  no  ezecntiofl  wttkni 
sfore  tb.e  actiona  in  Jamaiea,  all  die  duw  kg>toi 
came  to  England,  and  they  never  retnncd.  lalU^ 
two  of  the  ^gateea  (who  bad  olaiaed  tbdr  hpoa 
for  the  first  time  a  year  before)  ssdgaedthaiii^ 
ciea  to  the  plaintiff,  who  waa  tiieperMDilrqfiai* 
tatire  of  A»  the  odior  legatee.  In  iW,  ^^■■f 
tratioD  to  the  effecto  of  the  testator  was  tiba  ««ii 
England,  and  there  the  bill  wss  filed  for  ptjaata 
the  legacies :— Held,  that  tbe  legaciet  veie  Mt  ^ 
be  considered  aa  adeemed.  CamjMl^-G^^'^^ 
Law  J.  Cbanc.  234,  s.  c.  t  Russ.  &  M.  i>i 

A  gift  of  a  sum  of  money  to  one,  to  b«  !*««* 
of  tbe  produce  of  a  real  estate,  directed  to  la  •* 
followed  by  a  gift  to  others,  of  tbe  nsidae «» 
produce,  is  snbatantially  a  gift  of  the  whole  •i'* 
and  not  a  gift  of  legacies,  rith  a  ccJltto^^JJ 
upon  the  eatate ;  and  these  gifts  ore  «deeaw.rfa* 
testator  sell  the  eatate  in  his  lifetime.  ^<^'' 
Boadknighi,  1  Rusa.  &  M.  677, 8.  c  1  TiB.  *» 

(R)  Lapsed. 

[Law  y.  Thcmpton,  4  Russ.  9«.  J)if'  I*»  J«* 

3fO.J 

A  legacy  waa  giron  to  the  separate  me  »•  ■JJ 
ried  woman  during  the  joint  liws  f^^^^Z 
husband,  and  in  caae  ahe  aurtived  k*"^**?.-, 
aolotely.  hot  if  ahe  did  not  surtirs  biai.  to«aj^ 
SOB  aa  ahe  ahoold  by  will  appoist,  uf  ?  ^ 
of  appointment,  to  her  next  of  kin,  eidsiiwot^ 
buaband:  ahe  died  in  tbe  lifetiae  of  b^f  ^Tj 
and  the  testator :— Held,  that  ihe  le««cy*P^ 
Baktrv.  Hanhtmi,  3  Russ.  340.  a^ 

A  testator  gave  the  lesidue  o(  hii  «^  "gT 
persons  for  hfo ;  remainder  to  his  tve  V0^ 
share  and  ahare  alike  ;  ia  case  »tl>«r  <^  "|tL  y^ 
without  iasoe  before  lua  sbsie  ^^^^^^LZtt 
share  waa  to  go  to  the  sunriror :  <>"^^ff,]?Lf 
died  in  tbe  teMaU>r'8  lifetime  :-Held,  ^^\^ 
did  not  lapse,  hot  wrat  10  dMSomTor.   avr'r 
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r.  Hmem,  8  Ltw  J.  Cbaac.  165,  s.  c  1  Rimi.  ft  M. 
6S9,  B.  c.  1  Tttm.  497. 

Under  a  bf^qQeac  of  atock  to  A  for  life,  and  after 
llie  deoeaie  of  A,  to  the  testator**  great  grandchil- 
dren, »h«re  and  ebare  alike,  if  thej  were  living  at 
the  time  of  A'a  death ;  but  that  they  ahonU  not 
recfltire  aay  |Mirt  of  the  capital  till  ihev  arrired  at 
twenty -one.  Bnt  if  any  one  or  all  of  the  said  chil- 
lies ibould  die  before  tbej  arrived  at  the  age  of 
iweotj-ooe  yean,  the  aharea  or  part  of  thoee  so 
ijiog  sbouldgo  to  B  and  C,  ahare  and  share  alike: 
— Held,  that  3ie  attaining  twenty-one  was  not  coo- 
fined  to  ihe  event  of  surviving  A;  and  therefore, 
list  on  the  deceaas  of  one  of  the  childxen,  in  the 
ifetimeof  A,  under  twen^-one,  the  share  of  aueb 
:liild  passed  to  B  and  C,  and  did  not  lapse  ao  as  to 
po  to  the  testator's  residuary  legatee.  Goodehild  r. 
FeuUm,  3  Y.  ft  J.  481. 

Teatatriz  gave  her  real  and  personal  estate  to  true- 
j099t  for  sale  ;  and  directed  that  the  proceeds  of 
realty  should  be  considered  as  personalty — that,  out 
>f  monies  arising  from  the  sale,  and  other  her  peraonal 
Mtate,  her  legacies  should  be  paid  ;  and  gave  the 
*esidue  of  personalty  and  of  money  ariaingfrom  aale 
>f  rsalty,to  A  for  life,  with  remainder  over: — Held, 
:hat  the  real  estate  wss  not  absolotely  converted 
Dto  personalty ;  and  that  the  legacies  which  lapsed 
>elooged  to  the  heir-at-law,  as  not  being  so  con- 
rerted.    AmphUU  v.  Parhe,  9  Law  J.  Cbanc.  161. 

(S)  Void. 

AUomey  General  v,  MiU,  3  Russ.  338,  Dig.  Law 
J.  320,  affirmed  9  Dow.  8c  CI.  A.C.  393.  Emanuel 
▼.  CanttabU,  3  Ross.  436,  Dig.  Law  J.  330. 
Pri^hard  v.  Arbouin,  3  Russ.  456,  Dig.  Law  J. 
SSO.  Hayei  v.  Hayes,  4  Russ.  311,  Dig.  Law  J. 
330.  Palmer  v.  Holford,  4  Russ.  403,  Dig.  Law 
J.  330.] 

A  bequest  of  a  sum  of  money  to  pay  off  a  debt 
lecured,  by  an  equitable  charge  only,  upon  a  meet- 
Dg"- house,  is  void.     Waterhouea  ▼.  Holmu,  ft  Sim. 

IVhere  a  teststor,  who  has  given  his  personal  es- 
nte  to  charitable  uses,  contracts  to  aell  real  estate, 
»at  the  sale  is  not  completed  in  hia  lifetime,  his 
ien  upon  the  estate  for  the  amount  of  the  purchase- 
ooney,  is  an  interest  in  land,  within  the  Statute  of 
dortmain  ;  and  the  purchase-money  will  not  pass 
ly  his  will  to  a  charity.  Harriton  v.  Harruout  t 
iuss.  &  M.  71,  a.  e.  1  Tam.  373. 

Bequest  to  charitable  purposes,  of  money  secured 
m  niortgage  and  judgment,  void,  except  as  to  lega- 
ses  for  life  specully  named.  Testator  directed  his 
zecotors  to  lay  out  his  peraonal  eatate  in  the  funds, 
nd  pay  the  interest  to  A,  B,  C,  and  D,  for  lives 
qually  ;  after  the  death  of  any  one,  her  abare  to  be 
rceived  by  any  widow  answering  particular  de- 
cription,  to  be  appointed  by  the  vicar  for  the  time 
«iog  of  N,  and  so  that  alwaya  four  peraons  answer- 
ag  such  description  should  receive  the  bounty  for 
ife.  Part  of  the  personal  estate  consisted  of  a  debt 
ue  to  testator  on  mortgage,  and  a  debt  due  to  him 
pon  a  warrant  of  attorney,  on  which  judgment  was 
ntered  up  during  his  life :— Held,  that  the  bequest 
wuoad  the  mortgage  and  judgment)  was  within  the 
lortaMin  Act,  and  void ;  but  that  A,  B,  C,  and  D,- 
bould   take  for  life  aa  being  specifically  named. 


CoOitmn  t.  Potir,  CettMum  v«  KhM,  9  Law  J. 
Cbanc.  158. 

A  sobool-bouse,  built  prior  to  the  9  Geo.  3.  r.  36, 
on  waste  of  a  manor  given  by  the  lord  for  that  pur- 
pose, and  paid  for  by  subscriptions  from  the  lord  of 
the  manor  and  other  parishioners,  and  never  subse- 
quently  used,  otherwies  than  ss  a  public  school- 
house,  is  so  dedicated  to  charity,  and  in  mortmain, 
that  a  bequeat  for  the  purpose  of  repairing  and  en- 
larging it,  and  of  providing  a  salary  for  a  schoolmas- 
ter, is  a  valid  legacy.  Ingleby  v«  Dobemt,  4  Russ. 
343. 

A  testator,  who  had  long  resided  in  India,  gave  s 
legacy  '*  to  T  P,  who  reaided  at  A  when  I  left  Eng- 
land, or  to  his  heirs,  executors,  administrators  or 
assigns."  T  P  died  in  the  teststor's  lifetime  :•— 
Held,  that  the  bequest  over  was  void  for  uncertainty. 
Waiit  V.  Tempter,  3  Sim.  534. 

A  legacy  to  a  witness  to  a  will  relating  to  personal 
estate  only,  is  not  void  under  35  Geo.  3.  c.  6.  Fm- 
ter  V.  Banbury,  3  Sim.  40. 

A  testator  gave  an  annuity  to  a  persoo  for  life, 
and  after  his  death,  to  the  eldest  surviving  son  of 
A,  and  failing  the  male  issue  of  A,  to  the  daughters 
of  A  living  at  the  demise  of  such  male  issue :  at  the 
death  of  the  tenant  for  life  of  the  annuity,  A  had 
no  son  living,  but  he  had  daughters: — Held,  that 
the  »ft  to  them  was  valid,  and  that  they  were  en- 
titled to  the  annuity.  Murray  v.  Addeubrooke,  8 
Law  J.  Chanc.  79,  s.  c.  4  Russ.  407. 

A  testator  gives  personalty  to  his  daughter  for 
life  to  her  separate  use,  remainder  to  her  children 
who  shonld  attain  twenty-three : — Held,  that  the 
gift  to  the  children  is  too  remote. 

The  daughter  taking  the  corpus  of  the  fund  as  the 
sole  next  of  kin  of  the  testator: — Held,  that  she 
could  not,  during  coverture,  part  with  her  interest 
in  the  corpus.  Bull  v.  Pritehard,  7  Law  J.  Chanc. 
41. 

A  testatrix  gives  the  residue  of  her  personal  estate 
to  trustees,  upon  trust  to  pay  the  dividenda  to  A 
during  her  life,  and  after  her  death,  to  apply  the 
dividends  to  the  mBiutenance,  or  accumulate  them 
for  the  benefit  of  A'a  children,  till  they  resuectivel^ 
attain  twenty- two,  at  which  age  each  ot  them  is 
to  be  entitled  Co  his  or  her  share  of  the  principal ; 
with  limitations  over  of  the  shares  of  such  of  them 
as  die  under  tweniy-iwo:— Held,  that  the  gift  to 
A*s  children,  and  the  limitations  over,  are  void,  as 
being  too  remote.  Vawdry  v.  Gaddei,  8  Law  J. 
Chanc.  63,  s.  c.  1  Tam.  361,  s.  c.  1  Russ.  ft  M.  303. 

A  testatrix,  by  her  will,  limits  personsl  property 
to  her  children  for  life,  remainder  to  her  grandchil- 
dren, in  suoh  words  as  would  include  all  grandchil- 
dren, whether  in  eue  at  her  death,  or  bom  after- 
wards :  by  a  codicil,  she  directs  the  shares  of  the 
grandchildren  to  be  settled  on  them  for  life,  and 
afteri^rds  to  revert  to  their  issue ;  but,  in  default 
of  issue,  they  were  to  dispose  of  their  respectirs 
shares  as  they  thought  proper :— Held,  that  the 
limitations  to  the  greatpgrandobildren  were  too  re- 
mote, and  that  the  grandchildren  retained  the  abso- 
lute interests  given  them  by  the  will.  Arnold  ▼• 
Congreve,  8  Law  J.  Chanc.  88,  s.  c.  1  Russ.  &  M. 
309,  1  Tam.  341. 

Teatator  bequeathed  his  residuary  estate  to  trus- 
tees, in  trust  to  pay  the  income  of  one-third  part  Ip 
his  daughter  Sarah,  for  life,  and  upon  her  death,  to 
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aUMd  poiMMid  of  that  third  id  tnMt  for  ker  diild  or 
children,  tod  Co  be  traosferrad  to  them  on  their  et- 
tainiiiK  twraty-five  ;  but  in  cese  bit  daa|(bter  eboold 
leave  but  one  child  lier  MirTiviiig,  then  the  whole  of 
the  OBf -third  part  t)  go  to  such  onlj  child,  on  hia 
attaining  twenty-five,  and  to  be  tranKmisHible  to  hia 
eiecutora ;  and  in  cam  bia  daujjbter  abould  leave  no 
ffaild  ber  surviving,  or  in  caae  the  aboald  leave  a 
child  who  should  not  attain  tweatj>five,  then  over: 
-^Ueld,  ihMt  the  children  were  not  intended  to  take 
vested  intereats  until  tbej  attained  twenty -five,  and 
that,  therefore,  the  bequeat  to  them  waa  void  for  re- 
moteaeM.  Jtittd  v.  Judd,  S  Siaa.  695,  a.  c.  as  Judd 
V.  Ht^bU,  8  Law  J.  Cbanc.  119. 

Bequest  to  J  A  for  life,  rrnuinder  to  hia  eldeM 
aon  for  life,  and  to  remain  entsiled  on  the  eldest  son 
of  J  A  and  hia  posterity  for  ever.  But  in  case  of 
the  death  or  want  of  iaane  of  J  A,  to  M  (a  brother 
of  J  A)  and  bia  deaoendanta  aa  above  mentioned 
from  one  generation  to  another  for  erer.  J  A  sur- 
Tived  the  testator  and  died  a  bachelor  :--<Held,  that 
the  bequest  over  to  M  and  bis  deseendanta  vras  void 
§0T  remoteneaa.  Monkkoutt  v.  MimUumtt,  3  Sim.  1 19. 

(T)  Rbsiddb  or  ^drplos. 

[DaCMta  V.  ITfir,  3  Ruas.  560,  Dig.  Law  J.S2S.] 

A  bequeat  of  a  raveraionary  intereat  in  peraonalt  j 
to  an  executor,  afforda  a  preaumption  that  the  tes- 
tator intended  to  exclude  him  from  the  reaidue.  But 
parol  evidence  ia  admiaaible  to  rebut  the  preaump- 
tion.    Otdmam  v.  SUltr,  S  Sim.  85. 

A  bequest  to  execvtora  for  the  care  and  trouble 
they  might  hare  in  the  execution  of  the  teatator't 
will,  reodera  the  eieentore  only  tmsteee  o(  and  not 
beneficially  intereated  in,  the  reaidue  undiapoaed  of 
by  the  will. 

The  pfesnmption  in  auoh  a  cane  ia  ao  atrong.  that 
parol  evidence  ia  not  admiaaible  to  rebut  ic  If 'Ail- 
after  T.  r«aeM,  9  Law  J.  C.P.  189.  a.  c.  7  Bing.  628, 
•.e.  5M.^P.  6««. 

The  testator  gave  the  residue  of  hia  eatete  to  hia 
wife  during  her  life,  and  at  ber  demise,  to  the  eldeat 
aurviving  aon  of  A.  the  intereat  thereof  to  he  ap« 
plied  to  the  use  of  the  aaid  eldeat  eon,  aa  to  the 
traateea  should  aeem  fit,  until  he  attained  twenty- 
five  ;  or  fsiling  auch  male  iasue,  to  the  daughter  or 
dsugbtera  of  A,  living  at  the  time  of  the  demise 
of  aurh  male  iasue.  There  being  no  son  of  A  living 
nt  the  death  of  the  widow  :>>Held,  that  the  limita- 
tion orer  of  the  reaidue  to  the  daughtera  was  not 
too  remote;  and  that  they,  upon  the  desth  of  the 
widow,  became  entitled  to  the  residoe.  Mttrmy  v. 
Addmbrooke,  8  Law  J.  Chanc.  79,  s.e.  4  Ruaa.  407. 

J  C,  by  a  deed  of  trust  and  aettlement,  gave  all 
hia  lands,  &c.  to  trustees,  among  whom  waa  hia 
brother,  who  accepted  the  troat,  for  the  payment  of 
debts,  legaciea,  and  other  purposes,  among  which 
f^ie  donations  to  certain  specified  chsrities.  The 
deed  then  contained  thia  paasage :  "  And  in  regard 
I  have  not  yet  determined  in  what  wsy  and  manner 
the  further  distribution  of  my  meana  and  estate 
aball  take  place,  I  hereby  reaerve  to  myself  power 
end  liberty  to  make  auch  distribution  at  any  time 
preceding  my  death,  either  in  holograph  inatrue- 
tlona  to  my  said  trustees,  to  be  ezeooted  informally, 
•r  by  a  formal  deed,"  &c.  In  a  codioil  to  thia 
tMtameatary  instrument,  he  made  thia  deolaratton : 


'^  In  tho  event  ef  my  fcilinf  tinihitteMi 
of  my  means  and  eatate,  which  ihiA  nan  Ai 
fulfilling  the  purpoaea  before  spaaM,  otkat) 
holograph  inatructiona,  tbeogh  sot  fbmtlj  ai^ 
euted,  or  by  a  formal  deed  of  iBstnKiioBi,»balI 
reaerve  to  myaelf  full  power  to  do,  iki  itii^ 
wish  that  such  remaining  meaoa  and  «ian  lUk 
applied  to  such  cbariubto  porpoaes,iiNlii^Mii 
to  aoch  of  my  friends  and  RlatioB^  untf  bpt* 
ed  out  by  my  aaid  dearly  belovsd  wift,  vi^  ib 
approbation  of  a  majority  of  my  nid  tmiM;  ni 
in  ibe  event  of  her  decease,  or  eotenag  iiu  inad 
jnarriage,  before  auch  applicatioa  ibU  bm  ba 
pointed  out  nod  approved  of  aa  albnm^tbil 
hereby  empower  the  majority  of  tbs  said  lonini 
trustees  to  naake  the  apf  licalioa,  is  tin  vif  a^ 
manner  they  would  conceive  U>  be  mt  ipadk 
to  my  wishes  if  in  life."  In  a  qacstioB  kiwa 
the  hrother,  claiming  aa  next  of  kio,  ud  fk» 
teea.— Held,  firat,  that  tliataccS|<taDeeef  tlcM 
waa  not  auch  an  homologation  of  the  dwd  u  abr 
his  title  to  sue  ;  aeooodly,  tbst  tbe  isMiwaiaf » 
strumenta  contained  a  valid  di«poMiaa  of  <^  >* 
due.     Crkktan  v.  Gritrsom,  3  Bligh, «.».  4li 

A  tesUtrix  bequeethed  one  wumj  rf  ^'*"""| 
of  her  personal  eatate  to  her  daugkiei  HiB* « 
her  sepsrate  use,  during  the  jeiBi  livet flftenj 
her  husband  j  and  if  ahe  aorvived  ki«,  !•  »•• 
lutely  ;  if  not,  to  such  of  her  child»f«,  S^f  ■ 
her  decease,  aa  should  sttain  «w«ntf«f.'/™' 
bequeat  over,  if  there  were  do  weh  "i^*** 
another  daughter,  Mary,  sod  herchildiwi;»j« 
beqoeatlied  the  other  moiety  to  her  dtnfbttr  W 
for  her  separate  use.  during  the  joinl !»«««» 
husband,  and  after  her  decrtst, to  wia 


and  her 


aas 


her  children  living  at  her  deceaie  u  »«»!"  "^ 
;  and  if  there  were  no  rtcb dukW* 


iwenty-one  , .  ,l    ««» 

Mary,  to  Hanntih  and  her  childreo,  n  hkc  w-J 
aa  the  first  moiety ;  with  a  proviso,  »»*  J^J" 
died  in  her  hoaband'a  lifetime,  and  "bfif JjT 
a  child  living  at  her  decease  who  "W**"  !^ 
twenty -one,  the  second  moiety  *■•  *®  **.  a- 
Hannah'a  execotora  and  admiaistrtton^  "^ 
in  like  manner,  the  firat-meetioaed  ■^'f' " 
event  in  which  it  was  limited  over.  "^"•"rS 
had  not  a  child  living  at  her  ^J^f'^^JT^rii 
attain  twenty-one,  go  over  to  Uvy  •  «^ 
administratora.  By  a  codicil,  the  t*"^' ^ 
l,500f.,  if  Mary  died  without  »«'»»5  •"nitf«, 
attained  twenty-one,  to  Hannah  e»d  ^    ^ 

as  w««  IB  the  vj"  « 

.tinned  moiety  rftbj'Jj;' 
and  in  caae  both  daoghtsfi  died  ^^  ^ 
any  child  living  who  sliould  attiia  J^;{^^ 
beoueatbed  the  l.^OO/.,  together  with  >u^^^ 
of  her  penonal  eatate,  to  A.  Both  .«••  "J^^ 
died  without  issue ;  but  Haanah  w'^'*V ^iiiJ  » 
band: -Held,  nevertheless  that  A  vm«J^ 

the  residue.     Hopkm$  v.  TowU.  5  «*"*  *^io  m 
A  testator  hsving  directed  his  •'^'T^gle 
the  interest  of  his  residue  to  ■  J^*^*  iJj  riid* 


in  the  same  manner  as  w««  la  .—       ^^. 
touching  the  firat-mentioned  fif^}7  ^,|_,  y^ 


life,  and  aAer  her  decease  to 


diride 


ofkiii« 


amongst  the  next  of  kin  -.—Held,  tke  "^ 

the  time  of  the  teaUtor's  deaih  f^r*  •^  r- 
entitled.     Colliiham  v.  Samt,  1  "«••  rT-jpaif » 
A  teautrix  given  the  «"'*'* '?,lJ>i»i<'^ 
executors,  upon  trust  todi«po*J''',^ij(iuikl'l 
tines  and  for  aueb  piirpoieiM»ty»«* 
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t  hmng  h«r  intention  tbit  Uie  diatrilMitioii  thefeef 
ihould  b«  left  mittrtly  to  tfa»ir  diacration  t-^^Held^ 
btt  tfa«  next  of  kin  wer«  entitled  to  the  rtsidae. 
FMcier  r.  GarUkt,  8  Law  J.  Chavc.  66,  a.  c.  1  Kttas. 
it  M.  tSt. 

Construction  of  will— Vesting  of  aharet  of  a  rest* 
lue*     HmrdhifB  ▼.  Prait^  7  Law  J.  Chanc  179. 

A  teetator  detispa  a  leasehold  to  £,  the  only  tttr- 
riving  child  of  bis  aon  A » and  bequeathe  the  residue 
sobject  to  a  life  estate)  to  the  children  of  A,  B, 
Mid  C :  E  was  illegitimate,  and  A  had  ao  other 
ihild :— 'Held*  that  £  waa  not  entitled  to  a  share 
it  the  reaidae.  Baglwy  ▼.  MUlard,  8  Law  J.  Chanc i 
146,  a.  c.  1  Rosa.  &  M.  581. 

Teatator  bequeathed  hia  reaiduary  estate  to  tm»> 
)eea,  upon  tnist  to  transfer  the  same  unto  his  great- 
laphewa  and  niecea ;  the  shalrea  of  the  boya  to  be 
nnaferable  to  them  at  twenty-one,  and  those  of  the 
prls  at  twenty-one  or  mftiriage,  and  to  accumulate 
br  them  in  the  meantime,  with  benefit  of  accruer 
ind  BurTivorahip ;  and  in  oaee  of  the  death  of  all 
he  aaid  children  except  one,  before  iheir  sbarea 
Moame  veated,  then  upon  troat  to  transfer  the  whole 
o  the  aorrivor,  at  the  age  or  time  aforeaaid  :-*Held, 
liat  a  great-nephew,  born  after  the  tt*atator*a  death, 
Mit  before  any  of  hia  other  great- nephews  or  nieeea 
ittained  twenty-one  or  married,  waa  entitled  to  a 
ihare  of  the  test^tor'a  reaiduary  eaute.  Bain  t. 
Balm,  3  Sim.  49f . 

A  gift  of  a  moiety  of  the  reaidue  of  the  testator's 
ftersonal  eatate, — held,  upon  the  context  of  the  will, 
to  pBKa  also  a  moiety  of  the  intereat  of  the  proceeds 
»Freal  eatate  directed  to  be  aold.  Bifum  ▼.  Munton, 
B  Law  J.  Chanc.  156,  a.  o.  1  Raes.  &  M.  50:}. 

The  general  rule  is,  that  all  which  a  teatator  has, 
paaaea  by  the  residuary  clause,  nnleas  an  intention 
hppear,  from  other  parts  of  the  will,  to  limit  the 
effect  of  that  clause. 

A  teatatrix  defised  certain  copyhold  estates  to 
her  mother  for  life  \  then  to  other  persona  for  their 
lives,  and  to  their  children  in  fee.  All  the  reaidue 
ihe  devised  to  her  mother  in  foe ;  but  charged  such 
residue,  real  and  personal,  with  an  annuity  of  901. 
to  her  grandmother  for  life:'— Held,  that  the  pro^ 
Hsion  for  the  grandmother  did  not  indicate  an  in* 
tention  to  limit  the  effect  of  the  reaiduary  clause  ; 
and,  consequently,  that  the  reversion  in  the  copy* 
holds  passed  to  the  mother.  Daed,  MoretoH  r.  Fot' 
nek,  8  Law  J.  K-B.  S89,  a.c.  1  B.&  Ad.  186. 

A  testatrix  directed  her  residuary  estate  to  be 
divided  into  three  equal  shares ;  and  gave  one  share 
to  the  children  of  J  M  ;  one  share  to  the  children 
of  W  H  (subtracting  from  their  share  the  f,000l. 
that  W  H  owed  the  testatrix) ;  and  the  remaining 
third  part  to  the  children  of  R  H4^HeId,  that  the 
S.OOO^  was  to  be  considered  as  part  of  the  residue ; 
that  the  reaidue  was  to  be  divided  inn  three  equal 
parts,  and  that  the  f  ,000/.  was  to  be  taken  as  part 
of  the  share  of  the  children  of  W  H.  Murray  v. 
Sanuon,  3  Sim.  536. 

A  testator  devises  the  residue  of  his  real  and 
personal  estate  to  auch  of  his  children  as  shall  attain 
twenty-one,  or  marry  under  that  age  with  consent. 
All  the  children  are  entitled,  although  intereats  are 
aonting^nt,  to  have  allnwancea  out  of  the  residue  for 
their  maintenance  during  their  minorities.  Brown 
^.  Temper It^,  3  Russ.  t63. 
An  allowance «ut  of  a  residne,  which  waa  directsd 


to  be  aoeimialattd,  nakd«  for  the  tuppon  of  a  legatM»» 
iA  the  interval  between  the  time  when  the  legaiear 
attained  his  full  age,  and  the  time  fixed  for  the  dia^ 
tribution  of  ihe  accumulated  fund.  M*D*rm6U  v. 
Ki^lmt.  3  Ruaa.  6«4. 

R  N,  by  his  will,  gave  all  bis  personal  eatats  to  R  F 
and  J  N,  that  is  to  any,  (he  then  enumemtsa  aetatvl 
particulars, )  in  tfuat  fbr  the  following  purpoaee  t  that 
tbe  same  bs  not  liable  or  reaorted  to  for  the  pay*> 
meiit  of  mortgages  or  bond  debtSt  until  the  legAciea» 
debta,  and  charges  thereinafter  mentioned  should  be 
satisAad ;  and  as  soon  aa  that  eould  be  eflvoted,  tbe 
same  waa  to  be  resorted  to  in  relief  of  hie  real  estate* 
The  teatator  then  gave  several  leKaciea  to  his  wifb 
and  children,  and  bequeathed  the  reaidue,  after 
the  respective  charges  thereby  made  thereon,  to  his 
eldest  son :— Held,  that  the  residue,  aa  well  aa  thsr 
enumerated  articles,  were  aubjeet  to  the  cbargea  in 
the  will  mentioned.  Nich»km  v.  NickoUi,  1  Tam.  f  69. 

(V)  Legacy  Doty. 

ISmUh  V.  AndertoH,  4  Rosa.  353,  Dig«  Uw  J.  324.] 

The  forgiveneas  of  a  bond  debt  by  will  is  s  legacy, 
and  aa  auch  is  liable  to  the  payment  of  legacy  duty. 

fiut  where  a  specific  sum  is  bequeathed,  or  a  spe- 
cific debt  fbrgiven,  which  is  known  and  ascertained 
at  tbe  time  of  the  testator's  death,  legacy  duty  is 
not  paysble  upon  tbe  intereat  accruing  in  respect  of 
such  debt  or  sum  of  money  between  the  time  of  such 
death  and  the  period  when  the  executors  close  their 
aocounts. 

llie  obligee  of  a  bond,  after  tbe  death -of  the 
principal  therein,  but  during  tbe  life  of  the  aurety, 
who  waa  hia  brother,  made  his  will,  containing  the 
following  directions  relative  to  the  bond :  "  I  hereby 
forgive  tbe  bond  debt,  both  principal  and  intereat, 
due  to  me,  and  entered  into  by  J  W  and  my  brother 
J  H,  with  and  fbr  him,  fbr  the  said  J  W'a  paying 
a»e  the  principal  aom  of  4,000/.,  and  interest  at  4/. 
per  cent.,  ftc,  and  do  order  tbe  said  bond,  at  my 
decease,  to  be  delivered  up  and  cancelled.*'  The 
interest  upon  the  bond  was  paid  up  to  the  death  of 
the  testator,  whom  his  brother  survived : — Held, 
that  this  was  a  legacy  whereon  legacy  duty  waa 
payable  by  J  H,  testator's  brother,  but  upon  tbe 
principal  sum  only,  and  not  in  respect  of  intereat 
accruing  subsequent  to  the  testator's  death.  AHot" 
n*v  GtHttal  V.  Hotlnttok,  3  Y*  &  J.  1 14,  s.  c.  13  Prioe, 
407. 

An  annuity  was  given  by  a  will,  clear  of  all  de* 
ductioos,  and  was  directed  to  be  paid  out  of  certain 
sums  of  stock  standing  in  the  testator's  name :— » 
Held,  that  it  was  not  subject  to  tbe  legacy  duty. 
Dawkint  v.  Tu'Viam,  %  Sim.  49S. 

Testator  gave  an  annuity  of  3001.,  free  fVom  all 
taxea  and  stamp  duties,  to  J  and  H,  during  their 
joint  lives,  and  to  the  survivor  during  her  life ;  and 
after  tbe  death  of  the  aurvivor,  to  G,  for  her  life. 
By  a  codicil,  he  revoked  the  annnity  of  300/.  given 
to  J  and  H.  and  gave  them  an  annuity  of  100/.  each, 
with  benefit  of  survivorship  :--The  annuities  of  1(X>/. 
are  subject  to  the  legacy  duty.  Burro«t  v.  CottrtU, 
3  Sim.  375. 

A  bequest  to  the  poor  of  the  parish  of  A,  of  501. 
per  annum,  to  be  laid  out  at  (Christmas  in  bread, 
and  distributed  by  the  minister,  &o.  to  the  most 
needy  object!  in  the  pariab,  is  Kable  to  the  legacy 
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datj  ftt  the  rtta  of  10/.  per  oeot.,  pebble  upon  the 
whole  earn.  In  re  Frunklin*t  Chttritjf,  S  Y.  &  J.  544» 
0,e*  3  Sim.  147. 

A  beqaest  of  a  retidae  of  whaterer  it  maj  coneiit, 
inch  monej  as  arises  from  it  to  be  invested  in  the 
public  fands,  the  inteieet  to  be  appropriated  to  the 
testator's  son  and  bis  wife  (a  straDger  in  blood)  for 
their  lives,  with  remainder  to  the  grandobildren  of 
the  testator,  in  eonal  proportions,  is  liable  to  legacy 
duty,  to  be  calculated  at  the  rale  of  1/.  per  cent, 
for  the  son's  moiety,  and  lOi.  per  cent,  for  that  of 
the  wife,  upon  the  principle  that  the  son  and  bis 
wife  each  take  a  life  interest  in  one  moiety  of  the 
income  of  the  residue.  Attom§if  Getieral  v.  Bumis, 
3  Y.  &  J.  531. 

A  testator,  a  British  subject,  and  whose  domicile 
was  in  this  country,  died  possessed  of  stock  in  the 
American,  French,  and  Russian  funds ;  the  executor 
possessed  himself  of  such  stock  abroad,  and  was  pro- 
ceeding (o  transfer  the  ssme  to  the  residuary  lega- 
tee in  those  countries:— Held,  that  the  property 
must  be  considered  as  English  personal  property, 
and  consequently,  liable  to  the  payment  of  legacy 
duty.  In  re  Ewing,  9  Law  J.  £zc.  37,  s.  e.  1  C.  & 
J.  151,  s.  o.  1  Tyrw.  91. 

When  a  legacy  is  not  paid  at  the  time  appointed 
by  the  testator,  legacy  duty  is  payable,  not  merely 
on  the  capital  sum  bequesthed,  but  on  the  aggre- 
gate amount  of  capital  and  interest,  which  is  ulti- 
mately received  by  the  legatee.  ThomaM  v.  MonN 
gom€ry,  3  Russ.  604. 

The  rule  for  an  attachment,  for  not  accounting  to 
the  legacy  office,  is  a  rule  iiiit,  which  makes  itself 
absolute  by  a  certain  day,  unless  in  the  meantime 
oauss  be  shewn.  In  r§  Vivian,  1  C.  &  J.  409,  s.  c. 
1  Tyrw.  379, 

(W)  Rights  of  Legatees. 

Where  a  sum  of  money  is  beqaeatbed,  in  tenns 
that  give  an  absolute  interest  to  the  legatee,  the 
mere  addition  by  subsequent  words  of  a  power  to 
dispose  of  the  legacy  by  will,  during  the  continuance 
of  a  prior  life  interest  in  the  money,  does  not  by 
implication  exclude  the  right  of  the  legatee  to  dis- 
pose of  it  ^  deed  inter  vtiwt  during  the  same  period. 
Comber  r.  Graham,  1  Russ.  &  M.  4o0. 

Residuary  legatees  msy  sustain  a  bill  for  an 
account  against  the  executor  and  the  surviving  part- 
ner of  the  testator,  though  collusion  between  the 
executor  and  the  surviving  partner  is  neither  charged 
nor  proved.   Botciherr.  Waikhu,  1  Russ.&  M.  S77. 

Testator  devised  to  his  executors,  their  heirs  and 
assigns,  his  lands,  upon  trust  to  sell  the  ssme  ;  and 
directed  that  the  money  arising  from  the  same  sale 
should  be  deemed  part  of  his  personal  estate,  sod  that 
it  should  be  subject  to  the  disposition  made  concern- 
ing his  personal  estate.  He  then  directed  his  personal 
estate  to  be  sold,  and  when  the  money  arising  from 
the  sale  of  his  personal  and  real  estate  should  be 
collected,  be  disposed  of  it  in  the  manner  mentioned 
in  the  will;  and  smong  other  dispositions  he  be- 
queathed a  legacy  to  A  B  :— Held,  that  the  money 
arising  from  the  sale  of  the  real  estste  was  equitable 
assets,  and  that  a  legatee  could  not  maintain  a  suit  in 
the  ecclesiastical  court  to  recover  his  legacy.  Bar- 
ker  V.  May,  9  B.  &  C.  489,  s.  c.  4  M.  &  R.'386. 

A  tests  tor  charged  his  real  estate  with  an  annuity 
to  his  widow,  and  subject  thereto,  devised  it  to  S  A, 


in  fee,  and  nppoiBtisdL  her  bis  ensstrii.  Ikw 
tator  had  inturad  a  house.  Tbepolief  opitiii* 
months  after  his  death,  and  was  tbn  mssidlf 
S  A.  Soon  mllerwardt  the  bouts,  whiefa  vn  6i 
whole  of  his  real  estate,  was  borat  do«a.  7W» 
anrance  money  wna  ordered  to  be  psid  ista  no, 
on  s  motion  by  the  widow,  in  a  sait  isniMed  1} 
her  against  S  A,  for  the  adninistxstios  of  lb  l» 
tutor's  estate.     Parry  v.  Atkfeif,  3  Sia.  97. 

A  legacy  having  been  given  to  i  bgitie  is  i 
name  she  bad  for  many  yesrs  unmtA,  tk  Ctet 
will  direct  an  inquiry,  who  was  tbe  poioi  aML 
The  deposition  of  an  admissioo  of  i  tmimjlif^ 
tee  end  executrix  is  good  evidence,  it  beiif  ysS 
her  own  interest.     Neatktpay  v.  Hoi,  t  Tin.  Si 

The  Court  having  decided  that  slep(ae,iai 
separate  i>aper,  is  not  executrix  seconiiDg  to  tb 
tenor,  she  cannot  oppose  the  validity  of  i  fans 
will,  if  she  is  paid  her  costs,  and  if  tlieeiecMif 
that  will  is  ready  to  take  probate  of  the  pipe  if 
which  she  is  benefited,  snd  to  payksr  isUbe^ 
mUam  V.  Walker,  1  Hsg.  £e.  71. 

Costs  are  peculiarly  intbediscrstioBoftkeCNS; 
and  though  the  general  role  is,  that  a  kgHeiiM 
exeeutorit,  propounding  and  establishisg  i  f*^;* 
entitled  to  bis  costs  out  of  the  esUte, failure 
delay  in  producing  the  paper,  and  ibut  Ksmta^ 
the  suit,  is  a  ground  for  refusing  thesi.  Ha^ifi* 
▼.  HoOoway,  3  Hag.  £c.  380. 

A  legatee  under  a  former  will,  who,  tfteilfl^ 
quiescence,  calls  in  probate  o(  aod  <^^"^^r!' 
will,  setting  up  a  case  of  incspscity  mk!  bd^i*- 
enoe.  which  isdisprovcd— wiUbecondeaiiedaesB 

from  the  time  of  giving  in  sn  sllegatioo. 

Semble,  a  next  of  kin— a/ortiori,  a  l«gi».B* 
a  former  will  —  contesting"  s  will,  oa^^^y 
stances  manifestly  vexstioos,  msy  ^•^■'"^JJv'' 
the  whole  costs.  Green  v.  Freettr  mi  «*?» 
1  Hsg.  Ec.  337.  * 

An  aUegation  on  the  part  of  th«  •""f^iT 
sponsivetoa  libel  in  a  suit  of  sabtnctiooO^lfS^' 
and  pleading  circomstanees  debofs  ^^^^ 
missible  to  explain  a  latent  «nbiguity  M  to  tt»"7 
ject  of  the  bequest ;  but  the  Coert  rsj«J«  «^ 
Utor'a  declaration  to  the  drawer  of  w  ^Jv^ 
inconclusive,  and  expressed  a  stnwR  fl""^*^ 
to  their  admisaion,  in  suoh  asnit,  usdff  i>;<*^ 
stances.  Capei  v.  Robartt  and  NaUt  ^  ^'  *** 
156. 
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(B)  Pleadings. 

(C)  Evidence. 

(D)  Informations  AMD  InwcT"*"^ 
(£)  Damages. 


(A)  Actions  FOB.  ^ 

It  is  not  libellous  fsirly  and  hoaesdy  *» mw*^ 
painting    publicly  exhibited,  borerer  •t'wj^ 
terms  of  censure  used  may  be.    Tkeafm*  • 
2  M.  fit  M.  187.  [Best]  nahliditt^ 

If  the  surveyor  to  a  society. '''"[?  ^Lg^» 
account  of  the  different  dassei  of  »¥*!  ^ 
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bntttipn  of  iiMi«lHntti«  VBdthrriltfB,  &a,  ii  ^ 
|ueKe<l  by  a  thip-own^t  to  Morrej  bis  ahK^,  kad  dtei 
o  ID  conseqoeDce,  and  makes  a  report  to  tbe  aotieiy^ 
rfao  data  tlw  Teaael  accordiog  to  hia  report »  aiich 
bipovtfner cannot  maintain  an  action  against  ibameflB- 
wrs  of  tha  societj  for  a  HM,  in  misdMeribii^  the 
hSpi  Dbr  against  tha  aurrejor,  unlesa  ba  made  k 
mHah  report ;  and  f ticre,  whether  auch  an  action  ia 
naintainabla  at  all,  vitbont  evidence  of  eipraas  ma* 
100 1    JTarr  ▼.  ShHldtn,  4  G.  &  P.  5SB.  [1  eoterdan] 

It  is  not  actionable  withoat  tbe  aid  bf  prefttovy 
^tennent  in  tbe  declaration,  to  write  of  a  Magia- 
rata,  that "  aa  ehainnan  of  a  finance  committee,  he 
ituKted  accounta  oontainilig  itema  of  ItfiOOLt  for 
li0  nominal  purpose  of  fnrniafaing  lodgidgs,  pjattf, 
kc,  for  tbe  Judgea ;  bpt  ^hich  eipenditnre  waa  in 
•emhtj  to  find  aceonknodation  for  tbe  Magistrataa, 
m  tbe  sheriff  aiwaja  foHdd  tbe  Jvdgeaauitable  lodg* 
Dga,  without  putting  the  county  to  any  ezpabw." 
iiimmt  V.  MtHdtm,  8  Y.  &  J.  219. 

Whefe  a  dedaraiioa  ooniplained  of  a  publication^ 
rhic-h  charged  tbe  pAaintiff  with  baribg  insulted 
wo  females  and  sonne  gentlemen,  m  a  inoat  bare* 
need  manaer;  and  the  declaration  also  averred  that 
pecial  darnnge  bsd  been  abstainhd :  and  the  jury 
bund  a  rerdtct  for  tha  plaintiff,  bat  negattrad  tb^ 
pecial  daAaga : — Held,  that  the  aotion  waa  main* 
flitable,  in.  respect  of  the  piibheation,  without  proof 
if  special  damage.  Clement  r.  Chivit,  7  Law  J.  K.B. 
i89»  a.  c  9  B.  &  C.  172,  s^  c.  4  M.  ft  R.  197« 

In  an  action  for  a  libel  for  puMiabimg  a  hind-bill, 
^ffpriilg  a  reward  for  the  raoovery  of  certain  bills  of 
izebange,  ind  stating  that  A  B  is  sn^Mnsted  of  bar* 
Dg  embeaaied  them*  it  is  a  good  defence  on  the 
^aeral  isaue,tbat  tbehand-biUwaa  publiabed  solely 
rith  a  view  to  tbe  prbteetioii  of  perAnis  liabla  en 
be  billa.  Or  to  tbe  conviction  of  the  offender.  Fbi- 
kM  V.  Weulake,  IhL&M.  461.  {Tindal] 

An  action  will  lie  for  the  pabUo&tion  m  a  ndwe^ 
I0per  of  »  aterr  calculated  to  rendto  a  party  ridi* 
iilotta,  altbotigh  the  pkintiff  baa  bimaalf  flrat  spoken 
if  it.  Cooh  V.  Ward,  8  Law  J.  C.P.  126,  a.  o. 
)  Bing.  409,  a.  o.  4  M.  &  P.  99. 

It  ia  no  jnatifieation  for  tbe  pablishmg  of  a  libel, 
hat,  at  the  time  of  publiahing  it,  the  name  of  the 
leraotf  who  communioated  it  to  the  defendant  was 
Jao  published.  Dg  Crespigny  ▼.  Leng  WeUesley, 
'  Law  J.C.P.  100,  skc.  5  Bing.  392,s.o.2M.  &  P. 695. 

To  justify  the  publication  of  a  report  of  a  trial,  H 
auat  be  a  fair  atod  iccikrate  account  of  the  whole 
rial— aettittg  forth  the  evidence,  and  not  the  mere 
liaopported  statementa  of  eoonaeL  Saunden  ▼. 
Mills,  8  Law  J.  C.P.  24,  a.  c.  6  Bing.  213,  a.  c. 
)  M.  &  P.  524. 

An  account  published  in  a  newspaper  of  nroceed- 
nga  in  a  court  of  law,  containing  matter  reaounding 

0  tbe  diacredit  of  a  person  tn  his  business  of  an 
ittomey-at-law,  ia,  whether  true  or  false,  rendered 
letionable  as  Kbellons,  by  the  parsg^ph  being 
leaded  or  introduced  with  the  line,  '*  Shamefut 
ionduot  of  an  attorney." 

Plena  by  way  of  juatification,  therefore,  in  auch 

1  caae,  averting  that  tbe  supposed  libel  contained  a 
aitbful  a&d  true  account  of  the  proceed inga  in  a 
ieurt  of  law,  were  determined  to  be  bad  |Jleas,  by 
reason  of  the  precedinff  worda. 

Affirmed  on  writ  of  error.  Cieaieat  ▼.  Leioti,  10 
Price,  181. 

DiocsT,  1828— 1831. 


Whexv,  Itt  u  sMw^r  to  aa  apiMcatfeta  to  a 
ferihet  master,  for  tbe  cbaf loter  of  a  earrant,  be 
Wf  itea  A  letter  to  <he  applicant,  giving  an  uafavour- 
dbla  acootoit  of  the  aerrant  darmg  bit  service,  sbd 
•lao  atating  matter  injurioua  to  hia  charaotei'  ia  re^ 
apeet  of  hia  conduct  Out  6f  that  service,  at  ibe  time 
tb*  letter  ia  written,  tbe  mere  cireumitanoe  of  tbv 
letter  going  thus  Air  bejrood  tbe  matter  of  inquiry, 
will  not  deprive  it  of  tbe  protection  given  to  a  pri* 
vikged  commui^ieaiioti.  But  if  it  be  ahewn  that  the 
foots,  which  are  tbna  stated  obt  of  tbe  taktttit  of  im* 
mediato  inquiry,  be  untrue, — ^that  eiretunitmce  may 
be  eridenoe  or  malice  to  go  to  the  jury.  Tbe  onoi 
of  proof  in  such  casO  appears  to  He  upon  the  aervwit. 

Nor,  ii  the  ease  of  the  writing  such  a  letter, 
would  the  ctrouioltifiiee  of  tbe  master  going  to  per* 
eons  who  had  recommended  the  aArvant  to  hha^ 
and  making  atitainents  similar  to  tfaoee  contained  iii 
the  let^r,  be  of  ttielf  sofReient  evidence  of  mil  ice  to 
deprive  the  lettsv  of  the  protection  given  to  a  privi* 
l^ed  commuaicstion.  Child  v.  AjfUtkt  7  Law  J. 
K.B.  272,  a.  o.  9  B.  &  C«  402,  a.  c.  4  M.  &  R.  338. 

Where  4  genfleinan,  voluntarily  arid  uoeotioited, 
writea  a  letter  to  inOther,  touching  the  character  of 
a  person  who  baa  Hved  with  the  writer  aa  a  iervatit, 
and  ii  about  to  be,  or  ia,  engaged  witll  Che  peritfi 
to  whom  tbe  letter  ia  tfddreased,  the  mere  dfconi- 
itonce  of  its  having  been  voluntarily  written,  irill 
not  deprive  it  of  tbe  protection  given  to  a  privileged 
GOmrnunication,  although  It  msy  reflect  on  the  cha- 
racter of  the  aervant ;  bat  itieh  a  letter,  to  be  entifled 
to  the  protection  gi^en  to  a  privileged  oommuniea- 
tion,  mast  have  been  written  fairly  and  hondjidej 
and  wbetlier  it  bse  been  so  written  ii  a  qiMtfon 
for  tbe  jury.  Psttersoi^  r.  Jtma,  7  Law  J.  K.B.  26, 
a.  0.  8  B.  fle  G.  578,  a.  o.  3  M.  &  VL  101. 

The  pMntilfo  haying  obtained  a  contract  for  a 
■bpuly  of  timbei^  for  the  aavy,  agreed  with  the  de- 
fonoant  for  a  share  in  it.  The  eototraet,  howerer, 
net  taming  out  to  bto  ao  advantageoos  in  ita  teren 
ae  waa  anticipated,  the  defendant  Withdrew  himpelf 
from  it,  and  afterwarda  wrote  to  a  hoaae  aft  Sierra 
Leone,  who  had  ongaged  to  mipfAy  the  timber  to  tbe 
pldiftiffa,  a  letter  reflecting  on  die  character  of  tbe 
plaintHfa,  and  tending  to  embarraas  them.  The  Jury 
having  fonnd  a  verdict  for  the  defendant,  the  Court 
directed  a  new  trial.  Ward  t.  Smith,  8  Law  J. 
C.P.  294,  s.  o,  6  Bing.  t49,  i.  e.  4  M.  &  P.  595, 
sbe.4C.&P.303. 

In  an  action  for  a  libel,  the  qoestion  for  the  con- 
aideration  of  the  jury  ia,  not  whether  the  defendant 
intended  to  produce  an  e#eet  injuriou's  tO  tbe  plain- 
tiff;  bat,  whether  tbe  pubti^itiofr  hes  a  foodeney  to 
Srodnoe  aOcb  an  effect.  Hair0  v.  Witfon,  7  Law  ^. 
i.B.  302,  a.  c.  9  B.  ft  C.  643,  s.c.  4  M .  &  R.  605; 
a.  p.  Fithtr  v.  Clemmt,  8  LaW  J.  K.B.  lt6,  i.  c.  10 
B.  &  C.  472. 

(B)  Pleadings. 

In  declaring  on  a  libel,  it  ia  not  nec^Msary  to  sef 
out  eveiy  part  of  it,  provided  the  sense  of  the  part 
aet  ovt  is  not  varied  or  iKered  in  ite  quality  OJr 
effect,  by  that  vrbiieh  ia  omitted.  RtrtAerfor<i  v. 
Evantt  9  Law  J^  G.P.  86,  s.  c.  6  Bing.  451,  a.  c.  4 
M.  &  P.  162,- i.  c.  4  G.  ft  P.  77. 

Tbe  dedantion,  Ht  an  action  for  libel,  arerfed 
that  tbe  plaintiff  OarHed  on  the  busineaa  of  a  dar* 
pentor,  boilder,  and  sarteyor,  and  bbd  bMn  ap- 
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pointed  tb«  tnrreyor,  tgent,  tnd  ttewtrd  of  a  eer* 
ttin  oomjitDy  or  society  of  persons,  celled  "  The 
New  EngUod  Compsnjr ;"  sod  that  the  defendant 
pablisbed,  concerning  him,  snd  concerning  his  ssid 
employment  by  the  ssid  conpsny,  snd  concerning 
him  in  the  said  trade  of  carpenter,  boil  Jer»  snd  sur- 
▼eyor,  &c*,  in  a  letter  to  one  J  G,  he,  the  Mid  J  G, 
then  and  there  being  the  tressorer  of  the  said  com- 
pany, s  certsio  libel.  &c.  It  sppeared  thai  the 
company  in  question  was  s  corporation,  and  that  its 
name  was  "  The  Society  for  the  Propsgntion  of  the 
Gospel  in  New  Englsndsnd  parts  adjacent,  in  Ame- 
rica:"— Held,  that  this  misdescription  of  tlie  com- 
pany was  not,  ander  the  dronmstsnces,  any  gproand 
of  nonsuit.     Rutherford  ▼.  Evam,  4  C.  &  P.  77. 

In  sn  action  for  s  libel,  impating  to  the  plsintiff, 
n  proctor,  that  he  hsd  been  lyrics  suspended  from 
prsetice,  for  extortion  ;  the  defendsnt  in  his  plea  of 
justificstion,  averred  tbst  the  plaintiff  hsd  been 
iospended  anee: — Held,  thst,  inasmuch  as  the  pies 
professed  to  be  s  justification  of  the  whole  libel,  and 
did  in  fact  only  juatify  a  part,  the  plea  was  bad,  on 
demurrer.  CUrfuou  r.  Lawtan,  8  Law  J.  C.P.  36, 
a.  c.  6  Bing.  266.  s.  c.  S  M.  &  P.  605. 

Where  a  libel  is  in  its  nstore  divisible,  a  plea  of 
jnstificstion  may  be  pleaded,  as  to  part  of  it.  Thus, 
where  the  plsintiff,  s  proctor,  declsred  on  a  libel  in 
which  he  was  sUeged  to  have  been  thnc$  suspended 
from  practice  for  extortion,  and  the  defendsnt  plead- 
ed a  justification  as  to  om  suspension — I'he  Court, 
oo  demurrer,  held  the  pies  good.  Clarhtm  v.  Lato- 
ton,  8  Lsw  J.  C.P.  193,  s.o.  6  Bing.  587,  s.  c.  4  M. 
&  P.  356. 

Semble — That  if  a  libel  consist  of  distinct  propo- 
sitions, any  one  of  them  msy  be  sepsrated  from  tbe 
rest,  and  juatified.  But  where  a  libel  charges  the 
plaintiff  with  having  committed  a  felony,  the  defen- 
dant cannot  justify  by  shewing  circumstances  which 
amount  to  suspicion  only,  and  without  averring  in 
the  same  terms  as  the  libel,  thst  which  chsrges  the 
actual  oonmiiMion  of  the  felony*  Mountney  v.  Wat- 
ton,  9  Law  J.  K.B.  298,  s.  c.  2  B.  &  Ad.  673. 

If  a  defendsnt,  in  so  sction  for  libel,  imputing 
want  of  skill  to  a  surgeon,  plesd  thst  the  plaintiff 
did  want  skill,  snd  thst  he  performed  an  operation 
in  an  unsui^eoolike  manner,  occupying  unnecessary 
time,  and  causing  unnecesssry  pain  ;  these  sre  sll 
sffirmstives  on  tbe  part  of  the  defendsnt.  Cooper  v. 
9raA/ey,3C.&P.474,s.c.  1  M.&M.248.[Tenterden] 

(C)  Evidence. 

On  the  trial  of  sn  indictment,  informstion,  or 
action  for  libel,  against  any  person  who  hss  made  an 
affidavit  at  the  Stamp  Office,  according  to  the  38 
Geo.  3.  c.  78,  it  is  not  necessary  to  produce  the 
newspsper  filed  st  the  Stamp  Office  in  pursuance  of 
that  act,  or  to  give  any  proof  of  the  publication  of  the 
newspafier  containing  the  alleged  libeL — Proof  of 
the  sfiidavit,  in  the  manner  pointed  out  by  the  act, 
with  the  m^re  production  of  a  newspsper,  corre- 
sponding in  the  title  and  the  names  mentioned  in 
the  sffidavit,  with  the  particulars  given  in  the  affi- 
davit, will  he  sufficient  primd  j'dde  evidence  of  the 
pablication.  iiayne  v.  FUtchvr,  7  Law  J.  K.B.  69, 
a,  c.  9  B.  fie  C.  382,  s.  c.  4  M.  &  R.  311. 

Evidence  thst  tbe  defendsnt  sccounted  with  the 
stsmp-distributor  for  the  amount  of  atamp'duties  on 
adrertisemeais  inserted  in  a  ooiutry  newspaper,  if ^ 


sofficiant  proof  of  poblicatioD  byluiB.  CMv.fai 
8  Law  J.  C.P.  126,  s.  e.  6  Bing.  409,  i.  c.  4  M.k 
P.  99. 

If  a  libel,  porpoiting  to  be  a  areolar,  writta  Ij 
the  secretsry  of  a  society  for  the  proiectioa  of  tnii 
against  awiodlers,  impute  eertsio  ipedfc  hen  a 
the  plaintiff,  a  witness  csnnot  be  aaked  vtnt  k 
uoderatsnds  by  finding  a  person's  name  isKittd  it 
such  a  circular ;  but  he  may  be  ssksd  wkethntbai 
is  sny  mesniog:  in  such  a  eircubr,  bejoed  vhl 
appesrs  on  the  face  qf  iL 

If  tbe  members  of  such  a  sodsty  agree  to  cwfr 
bote  towsrds  sll  law  expenses  reipecnDg  it,  nd  ■ 
action  be  brought  against  thesecretaiyof  it  ibriliU, 
it  seems  thst  s  member  of  the  socistj  if  ■  eoopitfri 
witness  for  the  defence,  becsose  aa  sfrenetf  If 
parties,  that  they  will  besr  each  other  karaka  ii 
doing  wrong,  ia  void.  In  this  esse,  s  menbfftf  tb 
socie^  wss  exsmined  for  the  defence,  bat(be«» 
tsry  released  him  before  he  gave  hb  twlM* 
Humphre^t  v.  Miller,  4  C.  &  P.  7.  {Tmtatks] 

In  esse  for  a  libel  on  the  pliintiff  ia  tbavys 
his  trade,  the  declaration  alleged  tbit  the  phsiir 
exerciaed  and  carried  on  his  trade  is  «  ^^  <^ 
lawful manuer: — Held,  that,  under  tbe  g«o«tIi«J 
the  defendant  might  give  evidence  to  akev  tbtw 
plaintiff's  was  not  a  lauful  trnde.  MMM^tOh 
ment,  9  Uw  J.C.P.60,s.c.  7  Bing.  S6«,i.c. 511. 
U  P.  211. 

In  an  action  foraUbel.  which  is  only  libaHatfai 
man  in  the  ezeouUon  of  his  office,  where  tbejW 
hss  steted,  by  wsy  of  inducement,  his  <i"«*^J]J[ 
of  its  duties,  the  defendant  cannot,  oo  t^|£*^ 
issue,  give  evidence  of  negligence  ia  ''**"?|[ 
them  in  answer  to  thst  sllegstion.  Dnet  f.  *»• 
ton,  1  M.  &  M.  294.  [TentenienJ 

S^iR62e— thst  s  defendant  who  »  •■«  7*J^ 
vant.  in  an  action  of  libel  for  the  writing ««||2 
touching  his  character,  msy,  under  ito  IJ'J* 
issue,  (and  without  plesding  s  j"^'**'^^ 
evidence  of  facts^  tending  to  ihew  that  tbgjy  . 
written  bond  fide,  slthough  the  facta  ^^^f^^io. 
sn  ordinsry  case,  would  amount  to  a  j^^jYi 
PaVerton  v.  Jonee.  7  Uw  J.  K.B.  26,  a  1 8  *  * 
C.  578,  8.  c.  3  M.  &  R.  101.  ^y. 

In  sn  scdon  for  a  libel,  for  P«Wnkuig » "T^ 
bill,  offering  a  reward  for  the  f^^.J^ 
bills  of  exc£mge,  and  atating  that  A  B  "'JJJ^SI 
of  having  embeailed  them,  •'»'**"*^  "/n!!2ii 
that  the  party  publishing  the  hand-Mil.  f<tt»"*V 
up  by  preferring  s  chsrge  of  tbe  '^^^^^ji 
A  B  before  a  Msgistrate.  Findee  v.  WtMm' 
U  M.  461.  [Tindsl] 

(D)  IiiporiiationsandI'^'>'W'*'^ 

[60  Geo.  3.  c.  8.  repesled,  to  ht  tt  r^^ 
sentence  of  bsnisbment  on  tecond  ^rTw-^ 
publisliing  seditious  snd  bht8ph«mooa  bWh 
4.  c  73,  8  Lsw  J.  Stet.  164.] 

In  an  information  for  s  libel,  ****  J!J5*?fitk  » 
sider  whether  the  defendsnt  pobliib«  k^^^ 
criminal  intent  or  not    Rsx  ».  Ktttes,  ret- 
[Kenjron]  .  j^-  of  i 

In  an  indictment  for  libel,  ibe  P^J;,^piirf 
wspsper  isprimd/o^ris  snsworaW*/*^''^    ^^jjf. 


newspsper  is primd/< 

in  it;  butthe.prestti-r« .  . 

ship  may  be  rebutted  and  sn  exsmpo^ 


in  it;  but  the.presumptioa  vn»^i^^^£J^ 
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Btjc  ▼•  Guteft,  Fiahfir,  und  AltmnUr,  1  M.  &  M.  453. 
]Tenterd«n] 

Where  •  libel  charges  ft  penon  with  hariDg  com- 
iiitted  tn  indictable  offencei  the  defeodenc,  upoo 
>eiDg  brought  up  for  judgment  for  publishing  that 
ibel,  it  not  at  liberty,  io  mitigation  of  puniahment, 
:o  shew,  opon  affidaTit,  that  the  person  was  guilty 
>f  that  offence,  except  by  shewing  a  record  of  his 
WDTiction.  But  the  defendant,  in  such  a  case,  is  at 
iberty  to  shevr,  upon  affidavit,  that  he  publiahed 
lie  libel,  believing  the  statement  to  be  true ;  and 
:o  shew  what  were  the  reasons  operating  upon  his 
nind  at  the  time,  which  induced  him  so  to  believe. 
Hex  F.  Hatpin,  7  Law  J.  M.C.  75,  s.  c.  9  B.  &  C. 
S5,  s.  c.  4  M.  &  R.  8. 

(£)  Damages. 

[Amount  of  bonds  given  by  publishers  of  news- 
ynpers  increased,  and  plaintifis  in  libel  cases,  entitled 
:o  execution  for  damages,  enabled  to  recover  on 
inch  bonds,  1  Will.  4.  c.  73,  8  Law  J.  SUt.  164^] 

In  an  action  for  a  libel,  the  defendant  may,  on  the 
general  issue,  prove,  in  mitigstion  of  damages,  any 
j^round  of  suspicion  short  of  facts,  which  would,  if 
>laaded,  have  amounted  to  a  complete  justification. 
Knohell  V.  Fii/lsr,Pea.  A.C.  139.  [Eyre] 

In  an  action  for  a  libel  published  in  a  newspaper, 
lie  defendant  cannot  be  permitted  to  abew,  in  miti- 
j^oo  of  damages,  that  the  libel  has  abready  been 
>efore  published  in  several  other  newspapers.  5cMn- 
iert  V.  MiUs,  8  Law  J.  C.P.  S4,  s.  c.  6  Bing.  213, 
R.  c.  3  M.  &  P.  524. 

In  an  action  for  a  libel,  the  defendant  cannot, 
inder  the  general  issue,  give  evidence  of  any  fact 
o  mitigation  of  damages,  which  would  be  evidence 
(o  prove  a  justification  of  any  part  of  the  libel.  He 
>ut(ht  to  justify  as  to  that  part  Vetmy  v.  Ptk$, 
$  C.  &  P.  5tif.  [Tenterdeo] 

The  declaration  in  an  action  for  libel,  alleged 
hat  the  plaintiff  was  n  good  and  faithful  sub- 
ject, &c.,  and  that  he  was  a  medical  practitioner, 
ind  stated  the  libel  to  have  been  published  of  and 
»>ocerning  him,  and  of  and  concerning  him  in  his 
mid  practice.  No  evidence  was  given  of  any  licence 
vr  authority  to  practise,  nor  was  the  plaintiff  men- 
tioned in  the  libel  as  a  regular  medical  man,  but 
nerely  as  "  Physician  extraordinary  to  several  ladies 
9f  distinction,"'  and  "  doctor,  or  rather  quack"  :— 
Held,  that  this  did  not  withdraw  the  claim  to  da- 
nages  in  the  medical  capacity  from  tbe  considera- 
tion of  tbe  jury,  but  that  they  might  give  such 
iamagea  as  they  thoiight  right,  both  for  that  and 
tbe  libel  on  the  plaintiff's  private  character.  Long 
p.  Chubb,  5  C.  &  P.  55.  [Tindal] 

The  jury  having  found  a  verdict  for  the  plaintiff 
in  an  action  for  a  libel,  on  the  issues  joined  upon 
tlie  plea  of  not  guilty,  and  also  on  the  second  and 
sixth  special  pleas,  without  assesMng  damages,  and 
having  found  for  tbe  defendant  on  the  other  issue, 
as  far  as  it  related  to  all  the  other  five  special  pleas, 
the  Court  below  ordered  judgment  to  be  entered  for 
llie  plaintiff  on  the  issue  on  Uioee  pleas,  nan  obitanU 
vtrtdieto  pro  dtftndonit. 

The  verdict  foimd  for  the  plaintiff  in  the  action 
on  the  first  issue  joined  on  the  plea  of  not  guilty,  and 
on  the  second  issue  in  so  fir  as  it  related  to  the  se- 
cond and  sixth  special  pleas  by  way  of  justification— 
held  to  be  imperfect,  by  rsMon  cif  tbe  omiasioii  on 


the  part  of  the  jury,  who  tried  the  issue,  to 
the  damages,  and  therefore  void.    Affirmed. 

I1ie  Court  below  having  also  awarded  a  writ  of 
inquiry,  to  auess  the  unassessed  damages  on  the 
issues  found  for  the  plaintiff  below,  whereupon  judg- 
ment was  afterwards  entered  up  for  the  damages 
found  by  the  inquisition;  the  judgment  of  the 
Court  of  King's  Bench  in  that  respect  was  annulled 
for  error  in  awarding  a  writ  of  inquiry,  and  the  final 
judgment  reversed. 

Such  omission  on  the  part  of  the  jury  is  not  to  be 
supplied  by  a  writ  of  inquiry,  because  tbe  defendant 
would  thereby  lose  his  right  to  tbe  remedy  by  at- 
taint, for  a  finding  of  excesAive  damag^. 

Tbe  defendant  to  the  action,  therefore,  held  to 
be  entitled  to  a  venire  rf«  novo,  by  reason  of  the  void 
verdict,  for  went  of  aasessment  of  damages  as  to  the 
issues  found  for  tbe  plaintiff. 

[Since  this  decision,  see  6  Geo.  4.  c.  50.  s.  60, 
abolishing  the  process  of  attaint  of  juries.] 

Semble,  tbe  Judge  before  whom  the  issues  were 
tried,  should  have  directed  the  attention  of  the  jury 
to  the  question  of  damages  on  the  finding  for  the 
plaintiff. 

The  course  of  practice  in  such  cases,  to  correct  the 
erroneous  proceedings  of  the  court  below,  is  to  remit 
to  them  the  record,  requiring  them  "  snew"  to  com- 
mand the  sheriff  to  cause  a  jury  to  come,  &c.  to  tnr, 
(&c.,  the  issue  and  part  of  iasue  for  the  plaintiff,) 
Clevtentr.  Lewit,  10  Price,  181. 


LICENCE. 


[1  Will.  4.  e.  51,  8  Law  J.  Stat.  107.] 

[The  general  sale  of  beer  and  cider  in  England, 
permitted  and  regulated  by  1  Will.  4.  c.  64,  8  Law 
J.  Stat.  127.] 

A  retail  brewer  of  strong  beer,  whose  brewery  is 
situate  out  of  a  city  or  market  town,  and  who  ob- 
tains a  licence  to  retail  strong  beer  in  a  cit;^  or 
market  town  next  adjoining  his  brewery  premises, 
under  the  stat.  5  Geo.  4.  c.  54.  s.  7,  can  retail  at 
that  place  only  the  strong  beer  brewed  by  him  at 
his  country  brewery. 

A  retail  brewer  of  strong  beer,  under  the  stat  5 
Geo.  4.  0.  54.  8.  6,  whose  brewery  is  situate  in  t 
city  or  market  town,  can  retail  rrom  his  brswery 
such  strong  beer  only  as  is  brewed  by  him  upon  his 
brewery  premises. 

Where  a  brewer  of  strong  beer,  who  has  two 
breweries,  the  one  situate  out  of  a  city  or  market 
town,  and  the  other  situate  in  a  city,  obtains  a  licence 
to  retail  the  beer  brewed  at  tbe  former  in  tbe  nest 
adjoining  city,  and  another  licence  to  retail  that 
brewed  at  the  latter  place  where  it  ia  brewed,  he 
cannot  retail  at  both  places  the  beer  brewed  by  him 
at  his  country  brewery.  Attorney  General  v.  Over'' 
ington,  3  Y.  «  J.  440. 

'ITie  stat.  «5  Geo. «.  c  36,  relating  to  places  for 
public  dancing,  moaic,  &c.,  extends  to  licensed 
taverns  and  hotels ;  and  it  is  no  defence,  that  the 
company  frequenting  the  performances  were  reapect- 
able,  or  that  the  admission  money  was  not  received 
for  the  benefit  of  the  keeper  of  the  house.  The  13th 
section  of  that  statate  which  gives  a  form  of  the 
declaration,  extends  to  common  informers.  GrNn  v. 
Botkeroyd,  3  C.  flf  P.  471.  [Tenterden] 
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LIEN— LIMITATIONS,  STATUTE  OF. 


LIEN. 

[See  ACOODNTAMT.] 

(A)  At  Law. 

(B)  In  Equity, 

(C)  Waives. 


(A)  At  Law. 

Ctlico  prioten  hive  « lien  for  the  general  balenee. 
WtMt  ▼.  Fos,  Pea.  A.C.  167. 

A  tteieotype  printer  has  do  general  lien  on  at*- 
veoCype  platee  not  manufaotured  bj  him«elf,  but  pat 
into  hia  bands  to  print  from  tbeoL.  BImdBn  j.  Hati- 
ceefc,  «  M.  &  M.  A6b,  a.  o.  4  C.  &  P.  15«.  (;Tindal] 

A  trainer  liaa  a  lien  on  a  raoe-boxse,  for  bucbaige 
in  keeping  and  training  bim.  Bbvoh  ▼.  Wt0r$, 
S  M.  &  M.  f  36,  a.  c.  3  C.  &  P.  590.  [Beat] 

Ifaperaon  goto  a  ooacb-olloe,  and  direot  tbat 
a  place  be  booked  for  bim  by  a  particular  ooacb,  and 
tbat  be  done,  and  ba  leave  bis  portmantean,  the 
eoack  proprietor  will  bave  a  lien  on  tbe  portman- 
Urau  for  aometbiny,  bnt  not  for  the  full  amouttt  of 
tbe  coach  fare ;  but,  if  tbe  party  merely  leare  tbe 
pprtmanteau  while  be  goes  to  inquire  if  there  be  an 
earlier  coach,  and  no  pUce  he  actually  booked,  the 
ooaeh  proprietor  has  no  lien  at  alL  Biggint  v>. 
Brftktrum,  5  C.  &  P.  9.  [Tenterden] 

A  applied  to  B  (the  prqprietor  of  a  hoqte  with 
oellars,  wbicb  he  wa9  m  the  nybil  of  lletting),  telling 
him  tbat  be  wanted  cellar  room  to  do  a  pipe  of  wine, 
hot  adding,  that  be  did  not  know  but  very  shortly 
he  might  want  a  good  deal  of  room ;  B,  upon  tbis, 
aaid  that  be  had  better  put  it  into  his  (B'a)  own 
cellar,  which  he  did} — Held,  that  under  these  cir- 
cumstancee,  B  was  entitled  to  dettiu  the  wine,  till 
a  aeaaonable  and  proper  sum  had  been  paid  bim  for 
rent.     Oray  ▼.  ChamUrlain,  4  C.  &  P.  960.  [Ttndal] 

(B)  Ik  Eqdity, 

What  posaeaaion,  and  what  agreement,  aa  to  tbe 
possession  of  title  deeds,  sbi^U  constitute  an  equi- 
table lien.    UiAarti  v.  Jejfjrryi,  8  Law  J.  Cbano.  %Sfi^ 

A  eonfevi  an  estate  to  B,  in  consideration  of  B 
entering  into  the  covenants  contained,  in  the  de«d, 
for  paying  an  annuity  to  A,  and  3,000/.  to  certain 
pemoDS  in  the  event  of  bis,  B*a,  marrying :— Ijleld^ 
that  the  oovonants  did  not  crei^tea  lien  on  the  estate^ 
Ciurkt  ?.  Rttyk,  3  Sim.  499, 

Lien  established  againat  the  produce  of  West 
India  Mtates«  in  respect  of  supplies  famished  to  the 
estates,  upon  an  agreement  implied  from  tbe  conrse 
9(  dealing  and  conduct  of  the  pgrties^  Sim^ui  ▼• 
4lnbtrt,  %  Euaa.  &  M.719. 

A  person,  indebted  on  bond,  being  entitled  to  o^r* 
lain  priae-monry,  and  being  preeaed  by  bii  ^editor 
|br  payment,  promised  tbat  the  debt  aheuld  be 
paid  out  of  tbe  priae-money,  and  deUrer^d  to  bim 
the  following  written  order,  addressed  to  '*  Colon^ 
Francis  Hastings  D9y\» :  My  dear  Friend, — As  I 
shall  leave  to  ^u  tbe  diatribuAion  of  the  prtse* 
Aioney  as  soon  aa  it  shall  be  is^ned  (or  me,  I  bava 
to  mention,  tbat  the  executors  of  the  late  William 
8ima  are  claimanta  on  tbat  fund  for  a  bond  debt^ 
with  interest— faithfully  youca— Hastings ;''— Held^ 
that  the  debt  waa  not  an  equitable  charge  on  the 

5 rise- money.    Watton  v.  lAs  i^ulis  ^  fVtikuigttm, 
Law  J.  Cbanc.  159,  s.  c.  1  Ra»%  6c  M.  609. 


Wmd,4 


ivbickwMtiM 
ried  on  in  the  name  of  B,  who 
afiaedaalary;  A 
in  leapeet  of  that  bnainens,  B 
waa  heki  to  hare  a  lien  on  ifaa  ptwpMty 
corn,  to  the  extent  of  his  linbili 
neea  of  B  w«ra  reatraiaed  fiona 
hnaineaa  or  the  psopcr^  helong;«B^  to  it, 
nceiving  aaomea  dva  to  it.    Fmxonfi  «. 
Huea.  4tt7. 

The  indorsee  of  a  btU  has  m  ft 
posited  with  the  (^sawee  aa  seen 
/eel,  ta  re  ^vsOJiM^  1  Mont.  fi.C.  SA. 

(C)  Waivpk. 

Where  a  person  was  aasomed  to  hare  had  afaa 
upon  goods  for  his  general  balance  ae  a  whaifafw; 
and  upon  being  applied  to  by  the  consigBor  msde  s 
charge  only  in  respect  of  tbe  particalar  goods ;  htf 
was  not  paid  at  the  time  on  account  of  the  diftraky 
of  getting  change  for  a  bank  note  ;  nod  tbe  cndsif 
the  cooaignor,  with  the  ceneent  of  the  whaiiagm.  «■ 
nailed  on  the  goods,  and  the  partiea  aefpnmed  apsa 
the  understanding  that  the  oonaignor  aboald  aeai 
for  the  gooda  and  pay  the  snsn  whi^  had  hsm 
named : — field,  tbat  thesa  Acta  nnounted  is  t 
waiver  by  the  wharf  nger  of  hia  lien  fisr  1 
balanoe,  and  that  he  could  not  detmi  tfaa 
a  tender  of  tbe  sum  he  had  pravioualy 
iiyT.  ifay,7  Law  J.  ILK  104. 


LIGHTS. 


[Sof  Reversioiikiu] 

A,  the'  owner  of  two  adjoining 
leaae  ofonaofthem  toB.  He 
other  to  C,  there  then  existing  ii|  it 
down.  After  this  B  aeccpta  a  new  lene 
fipom  A : — Held,  that  B  cannot  alter  ki« 
ao  aa  to  obatruct  windowa  existing  in  C*s  hooas,  sc 
the  time  of  C'i  leaae  from  A,  though  the  wtadews 
are  not  twenty  yeara  old  at  the  time  of  thesliefaticm. 
Ceulis  ▼.  Gmham^  1  M.  &  M.  596.  [Tiadal] 

In  an  action  of  treapasa  for  removiag  bossda,  on 
h  plea  of  justifieatioa  that  they  obalarocfedaaasMMt 
window,  through  which  the  lisrht  ought  to  pass,  it 
iesufllcieat  to  shew  tbat  tbe  window  wasoaelbfoi^ 
which  the  light  ought  to  be  allowed  to  paas,  theiyt 
the  wiadow  is  proved  to  hava  been  within  fiviag 
memory.  Fenawm^en  v.  Chimg^  1  M «  &  M. 
[Tindal] 


LIMITATIONS,  STATUTE  OF. 

(A)  Where  available. 

(a)  At  Law, 

(b)  In  Equity. 

iB)  Computation  op  Time. 
C)  Promise  or  Acknowlemsmest. 
(D)  Pleadings. 


(A)  Where  AVAILABLE, 
(a)  At  Low. 

The  Statute  of  Limitatioiu  does  not  ran 
an  aitomey'a  lien ;  aadv  lh«isifara»  when,  mx 
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LIMITATIONS,  STATUTE  OF. 
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kftfr  jndgVMt  in  mm  woliim,  th«  fdiintiff  UnMlf 
med  ont  t^Jitri  fmcimtp  the  Court  ttoppad  the  Aiai 
3«pdue(Ml  by  thftt  writ  to  aitiafy  the  emeent  of  tbe 
(Itoroey's  liee.  Higght  t.  Se9lt,  9  Lm  J.  K.B. 
r^,e.c9B.  &  All.  413. 

Cootiooanoes  oa  the  rail  from  the  first  to  the  last 
ttnn  of  e  term  w^e  aUowvd  to  be  estrted,  in  order 
;o  enewer  e  plea  of  the.  Statute  of  Limitattona  ;  al- 
lioitgb  the  application  for  leave  to  enter  tbeaa  waa 
lot  made  ontti  after  the  ctuae  had  advanced  aa  far  aa 
he  argument  cf  a  apecial  enae.  And  the  Court  After- 
rards  refnsod  to  eioaerate  the  bail ;  although  Chey 
complained  that  they  had  become  bail  in  the  belief 
bat  the  phiniiff  would  fail  upon  the  ground  of  the 
Hatttte  of  Limilationt,  and  they  had  loat  the  poirtr 
»f  rendering  the  defendant.  But,  aa  the  deolaiatioft 
irent  beyond  the  aiidaTit  of  debt,  their  liability  waa 
imited  to  ao  much  of  the  judgment  aa  correaponded 
■itb  the  aflidarit  of  dbbt  Ta^iar  r.  Gr^oty,  9 
;A«r  J.  K.B.  3«6,  a.  c.  «  B.  &  Ad.  «57. 

It  ia  no  anawer  to  a  plea  of  the  Slatute  oflimita* 
iona,  that  the  contract,  upon  which  thei  plaintiif 
Riea,  waa  made  in  a  foreign  eanntry ;  and  that,  by 
ke  law  of  that  oonntry ,  tlM  plaintiff's  proceeding  to 
nlbroe  the  oontract,  would  be  in  time  to  aare  the 
iperation  of  that  part  of  the  foreign  law,  which  is 
inalogoua  to  the  Statute  of  LimitationA  in  ihia  coun- 
sy«  TAe  firiCtih  Luen  CmtpmMy  ▼•  Urmmtmmd, 
^IjSw  J.  K.B.«13. 

By  a  local  paving  not  it  waa  peovided  that  all  ae* 
•ana  far  anything  done  in  parsoance  of  the  act  should 
le  biQiight  within  six  saonths  after  the  doing  or  com- 
■atting  thereof.  The  defendanta,  in  digging-a  aeweir 
mder  the  poweia  of  that  aot,  injured  the  fonadatioa 
md  cracked  the  walla  of  tha  plaintifi*8  hense,  and  to 
tfteroot  further  miaehief  smpperted  the  houee  with 
ihores.  The  aewer  waf  completed,  and  cnnaequeotly 
Im  damage  done  to^  hooao  more  then  aiamoeths 
miore  the  oranmenoemant  of  theauit ;  but  the  ahorea 
nnaioed  up  within  that  time  :~Held,  that  the  plain* 
ilf*n  light  of  actioB  fi>r  the  aetnal  injury  waa  barred 
»y  the  lapse  of  time,  and  that  the  permitting  of  the 
ooeaa  to  remain  ( a  canaa  of  action  which  tlm  decla- 
Bticn  waa  not  framed  tomeot)  wasnota  eontinuaaee 
i  the  damage.  Lhud  v.  Wigmv,  WUdi,  and  two 
tktrt,  8  Law  J.  C.P.'l61,  a.  c.  6  Bing.  489,  a.  e.  4 
i.  Si  P.  S«9. 

Where  an  act  of  parliament  authoriaes  certain 
httkga'to  bo  done,  and  in  a  partieular  elauao  Uaaits 
ho  time  Urn  bringing  an  action  for  anything  done 
>  in  pNnuonce*'  of  the  aot  :-!«UeML,  that  this  chmse 
ppliee  to  an  action  at  the  auit  of  a  person  who  has 
ttutained  damage  by  the  negligence  of  the  peraoas 
nho  weio  doing  that  which,  if  done  propeily,  would 
tuTo  boeq  done  f*  tu  puniuaase"  el  the  act.  SmUk 
r^  Sham,  8  Law  i.  K.1L  111,  a.  c.  10  B.  &  C.  t77k 

(^)  /u  Equitj^, 

A ,  who  waa  entitled  by  aot  of  parliament  to  all  the 
orplus  wateo,  and  such  aa  ««s  not  neceaaary  far  the 
mipooo  of  a  canal,  brought  an  aetiot  againet  the  ca- 
kftl  aomoany  ibr.an  illegal  abatraotion  of  water,  and 
Uoged  in  hie  dodaradonoontinaing  aets  of  commie* 
ion  and  omission  from  an  antecedent  period,  by 
rhich  ho  was  depriasd  of  the  water  lar  qine  weeks 
n  the  year  I82j(,  and  for  seventeen  weeks  in  the 
temt  1826  }-««Held,  that  the  company  were  within 
ho  pitMoation  of  the  Umitaiien  efatnse  of  the  statnta 


80  Goo.  3.  e.  8f .  i.  79,  wbioh  anaots  that  any  aetioa 
for  anything  done  in  pursoanoo  of  the  act,  shall  be 
hwinght  within  six  oalendar  aaontha  next  alter  the 
fact  comnutted,  unless  thete  be  a  eontiooation  of 
the  damage!  and  alao  that  there  waa  no  continoatioti 
of  damage,  inaamuch  aa  there  waa  a  cessatioa  of  in- 
jury, though  the  oauae  ftom  whioh  the  iojury  pro- 
ceeded waa  conthming. 

Quitr§*  whether  acta  of  omiasioo  would  be  within 
the  limitation  clauae.  BLtkeiMre  v.  Glamorgmnihxr* 
CtuuU  Company,  3  Y.  &  J.  60. 

A  teetator  gave  his  estate  of  T  calling  it  firmkold, 
to  trustees,  to  pay  bis  debts,  if  his  personal  ealate 
was  defioioot,  and  then  over.  The  eetatowaa  Ifoas- 
hoid  :«-*Heldi  that  the  triiet  would  pfovent  the  ope- 
ration of  the  Statute  of  Limitatiooa.  Joims  v.  Sco$t, 
9  Law  J.  Chanc.  g5t. 

A  debtie  not  taken  out  of  the  Statute  of  Limita- 
tiona  by  an  advartiaement  pubBahod  hy  tho  adminia- 
tfatrix,  rrqufsting  all  peraons,  having  claima  on  the 
eatate,  to  send  m  statements  of  their  demand  to 
A  B,  in  order  to  their  being  approved  and  paid,  or 
yojectod,  if  auch  latter  courae  be  deemed  expedient: 
•«-Held,  by  the  Lord  ChanceQor,  (oTerruling  the 
judgment  of  the  Maator  of  the  UoUs,)  that,  if  a  teo- 
tatiir  beqoeath  pomonalty  to  tmateea,  on  tniat,  among 
other  thinga,  to  pay  his  d^bts*  the  operation  of  the 
Statute  of  Limilatioos  is  tbersby  excluded.  Jenst  ▼. 
Seolt,  8  Law  J.  Obsoc.  83,  a.  c.  1  Ross.  Ae  if.  ibX 

Where  a  suit  wsa  iastitated  befiva  the  passing  of 
9  Geo.  4.  o.  14,  but  not  hrooght  to  a  bearing,  until 
that  aot  came  into  operation :— Held,  that  the  adt 
applies,  sad  that  a  bill  will  bo  dismkaod,  and  tho 
ptaintttr  orderad  to  pay  the  ooata  of  tho  auit,  incnired 
ainco  the  time  when  the  aot  came  inta  operattoil. 
XedUry  v.  Manwf.  9  Law  J.  Chanc.  t48. 

The  Statute  of  limitationa,  notwithstanding  It  is  a 
defoaoe  at  law,  amy  be  pleaded  to  a  biN  of  diacoveiy 
ia  aid  of  an  action  brought,  provided  it  haa  been 
pleaded  to  the  declaration.  Mme  Gtegor  v.  £iist  India 
Company,  t  Sim.  452. 

(B)  COMPOTATION  OF  T|H1. 

Simbk'^Xhnt  the  Statute  of  Lioiiiations  doss  not 
began  to  run  agaiast  an  attorney's'  biU  on  hie  client 
for  ooata  in  a  oauae,  until  the  terminaiion  of  tho 
oauae.  But,  where  the  actioa  ia  not  brought  uatfl 
after  aix  yeara  from  the  termination  of  tho  eaoae,  a 
law  itoma,  artaing  out  of  the  cause,  and  within  ait 
^oaia,  will  not  eorvo  io  take  the  demand  out  of  the 
atatnte.  Rothory  ▼.  Munningi,  8  Law  J.  K.B.  388, 
ac*lB.&  Ad.  15. 

To  an  nctioii  for  gooda  aoM  and  delivered,  the  plea 
of  the  Statute  of  Limitations  is  no  anawer,  unlesethe 
plaintiff  oouU  have  maintained  his  action  in  that 
foam,  more  than  sixyoaiu  before  thocommeocesaent 
of  the  suit.  Accordingly,  where  goods  were  sold  at 
six  months'  credit,  to  1^  paid  for  by  bill,  at  two  or 
three  months,  at  the  option  of  the  bnyer,-^Hold,  by 
Lord  Tentordon,  Mr.  Justice  Littledale,  and  Mr. 
Joatiee  Patteaon,  that  the  action  for  gooda  aold  and 
delivered,  brought  within  aix  montha  fram  tho  ex- 

e ration  of  the  nine  months,  wss  in  time :  BuhitanU 
Tk  Jastice  Parke,  who  incliaed  to  tho  opinion,  that 
die  action  might  hare  been  brought  at  the  end  of  the 
six  months,  if  no  bill  were  then  given.  Help*  v.  ff^iu* 
torbauom,  9  Uw  J.  K.Q.  8d8,  s.  o.  9  B.  fr  Ad.  491. 
'  l^e  aseigooo  in  pomsasion  of  an  equitable  Cfo* 
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far  lifc,  witboat  mp—rlMwitof 

•Iter  tbtt  6emh  df  Um  tMUt  ibr 

■at  the  trartir  holdiait  Um  k^  ciUto  both 

Ibr  lilt  Bad  rwriadtr  ■«■  :  hi*  adTme 

istca.  dors  Bot  eoBneDea 

dr^b  af  tU  liMM  Ibr  bfe.  aad  tiU  th»  Um 

■otbagjia  tonw.  Famtm 
.  9  Dwr.  &  CL  A.C.  tSS. 


4.  CL 14.  CMcfs.  tbst  M>  arkBOW- 

ky^  vBidaoalj,  ahaa  be  dcMaed 

r  a  atv  «r  cwriaaing  coatnct, 

•■I  of  tba  Stotata  of  Liauta- 

te  Bi  writiBg,  aad  aigaed 

lopciatioa  OB  Um 

BaU.  ite  «B  aetioa  cowMBcad 

■at  te  MatalaiBcd  apon 

af  Um  act. 

t  Lav  J.CP.30.iL  c  6  Biag. 

takaaeaM 

ti  LiMiCariaaa»  ia  a  eaaaa  tried 

U.  iaaaa  Wlbra  Uiat  daj. 

1  M.  &  U.  f9?.  [T«>tn^a>] 
la  a  ciadiior,  laspactni^ 
IB  tfca  iatrodaelDry  part  theaa 
km  laajadica  of  mj 
It  tbat  BMT 
ba  fiTva  in  avi- 
IbrtlM  parpoae  of 
a«ft  of  t^  Staiato  of  LnutatioBa. 
4  i\  ft  P.  Ut.  madal] 
MAT  W  ftvaa  of  a  vrittca  pttaniM 
^aat  «r*tW  SiaMM  af  LiaMtatioaa,  whera 
«r<oa^  M  liaik  tirwiitMlaadwg  tba  9  Gao.  4. 
«^  14.  1>W»aaia»t*  ulwdapaatotakaacaaaout 
^  -Ji*  ^^hmmm  «f  liMiiintwn  iacaaditiooal.  **to|Mi7 
wOM  «  «d«Z)Oi.^  tfea  piaaotitf  WMt  pnr%  tba  dalba- 
«iiM<'%  ^tHl  i<x« — ^^««iw  vhaiibar  f«ak  laaMiaa  ahoald 
W  .MKUttW  g«  «|M«iaaT^  wWca  made  aft»r  the  ex* 
^ino%m  ^  tfta  UA  r«M!  iUwdm  r,  WUHum,  9 
U«.'  V  1^  »o.«.c4M.iP.»ll.a.c7BiBtf.  Ida. 
vHi  i^  ^j^ftwmaata baiay  aiiplied  la f»r  pajrant 
<M  a  .i«^.  btffW  b«  th*  ^tat«la  af  tiMiUDoat,  be 
«^u  that  W  '*  «v«kl  M^  tba  plaiatiff  to  5L  if  ha 
<%>«du  «-  H««a.  ib«(  tk»  aroa  a  coadiUooal  promiae 
^a.>  .  «MM  Ji.*t  It  «<•  MCBBiWal  oa  tbe  plaintiff  to 
«|M«  tbM  ib#  d«ia««l«at  wia  of  ability  to  pajr. 
s«W.M  1^  s>*tfHa«.  X  Lav  J«  C.P.  117»  •«  c.  S  M.  & 

|i>#  jMiWJaat  wtala  la  a  tbird  paiaoa  as  folloara: 
.      l«6«tti;^iad9bMdli»Mr.Faarm(thaplaiDtiff) 

H^  %H>tU  ««  bvk  <»atta«Tr«  aad  aa  mob  aa  My  aitua* 
tiMi  %a  aiVvfv  Mr.  r«ani*a  eteki.  atttb  Uiat  af 
skW<v  9k^i  nK^vii  lb«i  attaatioa  arbich.  aa  aa  bo* 
Ml  «<«^<«  iNMa«  KxMftvWvf  ibtMi  lo  d^aarre.aad  it  baa 
Kv«*  a^  M  ai\  la^^all^  lo  p«T  tbrm.  I  must  ba 
WvmW  Mai#  l«^  aMaanca  mr  affiira ;  aad»  if  I  am 
^vs^vsW  i|ta«a^^  aav  <Manu«  of  Mina  will  ba  ren- 
^v<v^»  «^ «<%«."-  IUV.I.  Ibal  Ibiswaa  not  rach  an 
^sv4Ki^<w«a)  akitM>wWd^raM«l  aa  to  warrant  Uia 
^\uii4  kM  )te*>'\>a$  a  proaMMtopar*  to  avoid  Uia 
V^vv^i^  v4  i  iMiutK^Mk  ftmrm  t.  Lnttt,  8  Law  J. 
V  I*  nK\4v\4^  l\  ir^».a«  6^^09.349,  a.  c.  4  M. 

A .  ba^^lt  W^^HMo  baabrapt  ia  Attfaat  1819,  wrote 
M  Nv»a»aM  l^itts  a  ktiar  to  B,  in  which  he  ipoka 


ofadaUof  961.  ISt.,  diM  fi«m  luai  toB,adai, 
Mtrra(aa  as  follows  s  ••  B j  tho  and  of  aed  bmA  I 
aball  hare  mj  bankara'  aecoant  hara,  aad  I  ihdl  neai 
thaaum  daa  tojoo  in  a  draft  tothcm :" — ^Haid,  iitdb- 
bitmtHt  auMWtptU  bjr  B  against  A  Ibr  the  aiM  ■» 
tioned,  tbat  Uie  letter  cootaised  a  soficiaBt  praaai 
to  anawer  a  plea  of  the  Statute  of  Liautatioat,  tail 
plea  of  bankruptcj,  and  also,  that  to  lOBdar  ibe  fbi 
of  bankruptcjr  applicahle  to  the  eaae,  it  Meat  beibeai 
that  Um  debt  exiated  prior  to  the  bankraptxy.  Lag 
T.  Maekfntu,  4  C.  &  P.  463,  CTindal  J 

Aa  admiBiatratriz  aaad  Ibr  adebtdnetaibtiMea> 
tata.  It  apppared  that  the  debt  aeeruad  bmr  tka 
aix  jaars  before  the  eomnienoemmt  of  the  aedM; 
but  tbat.  within  aiz  yeara,  the  delesdaat  aad  tk 
agent  of  the  adauniairatiix  wentthroagh  tbaaetaMC 
together,  and  atrack  a  balance^  which  the  dafcaditf 
proHiaed  to  pay  aaaooa  as  he  coald : — Meld,  tbKik 
adminiatratnx  was  aotiUed  to  recowei  00  a  enas 
upon  an  acooant  stated  with  her,  and  that  the  8^ 
tote  of  Limitations  was  no  bar.  Smiik,i 
of  Smith,  T.  Forty,  4  C.  &  P.  126.  [  VaugbaaJ 

A  verbal  acknowledgment  of  the  p 
of  a  debt  within  aijc  yeara  ia  not  aaffictant  withii  ib 
atat  9  Geo.  4.  c  14,  to  Uke  the  caee  ootof  ihe9b> 
tote  of  LimitatioBa.     WiUu  ▼.  Nomkmm,  3  V.  Jr  L 
518. 

A  pajrmaat  of  interaat  within  aix  jreara  by  me  tf 
Uie  makera  of  a  joint  and  aereral  fwnmiMiaj  aoi^ 
more  than  aix  years  old,  will  take  the  caaa  oectf  ib 
Statote  of  Limitadona,  as  against  the  other  maket^ 
the  note;  aod  the  atat  9  Geo.  4.  e.  14.  faaa aat d- 
tered  the  law  io  this  reapeot.  And  if  this  islsMt 
was  one  of  the  items  in  an  aocaant  of  wUeb  At 
party  paid  the  balance,  tbat  is  a  snfiicieat  pafwat 
of  iBterast*  Chi/fpemioU  r.  TAicfsfaa,  4  C  A  P.  n, 
8.  r.  I  M.  Ac  M.  411.  [Parke] 

Where  a  note  ia  joiot  and  aeveral,  and  ana  af  tba 
makera  diea,  payment  by  hia  exaeator  i*  aot  ai^ 
cient  to  take  the  caae  out  of  the  Statota  of  LiMita- 
Uona,  in  an  action  aaainat  the  aorriTor.  SiaMr  r. 
Lowwii,  9  Law  J.  K.B.  4,  a.  e.  1  B.  &  AdL  J9«. 

Payment  on  aoooont  of  a  debt  by  ootiomiKttm* 
tractor  will  bind  the  other,  ao  aa  to  deprifaJum  af  the 
beoe£t  of  the  Sucote  of  Limitationa,  ahboogh  bemay 
have  no  noticeof  anch  paymeat.  Bat  wbeia aa  ackaov- 
lodgment  of  a  debt  by  ooe  joint-contractor  is  rahad 
opott  to  charge  the  other,  and  the  teriH  of  ike  ae^ 
knowledgroent  are  such  aa  to  leave  it  doobtfal,  whe- 
ther it  appliea  to  the  joint  or  to  bobm  other  d^^ 
aembU,  that  the  onus  of  shewing  to  wbat  daht  it  ap- 
pliea, will  lie  upon  the  plain tiC  MaadmiM  r. 
RoUrttom,  7  {aw  J.  K.B.  tbl,  a.  c  4  M.  &  R  4ia 

Several  persona  joined  in  a  note  payable  ta  abaak- 
lag  boose,  or  order  on  demand.  The  object ««  v 
open  an  account  for  one  of  them  on  the  oadit  af  tht 
note.  The  account  went  on  for  aeveral  jaais ;  tba 
debtor  paying  interest  in  aceoont,  but  theaaoaaiof 
the  note  never  charged : — Held,  that  tha  pervaa  vbo 
joined  io  tha  note  aa  auretiea  were  liable  by  jsmm 
of  tba  paymeat  of  the  interest ;  slthoagh  thaStaivtB 
of  Limitations  had  inteorened ;  and  altboogb  tbs 
balance  on  the  acoonnt  was  at  one  time  in  hrovof 
the  debtor. 

A  change  took  plaoe  in  the  membera  of  tba  bank- 
ing finn ;  aome  of  thoaa  compoaiBg  it,  whan  the  aole 
was  giran,  going  oot,  aad  aaw  memhats  comiag  in. 
Mora  than  aix  yearn  elapaad  betwaoi  tha  ooaiaca 
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df  t]M  new  mgmberg  aiid  the  bringiog  of  the  action : 
—'Held,  that  the  actioD  might  ha  maiotaiued  id  the 
njuone  of  tha  membera  of  the  old  firm  for  the  benefit 
of  the  new  firm ;  and  that  the  payment  of  interest  to 
the  new  firm  prerented  the  Ktatote  of  Limitationa 
from  barring  the  remedj  by  action.  Peate  r.  Hint, 
8  Law  J.  K.B.  94,  a.  c.  10  B.  &  C.  If  2,  a.  o.  5  M. 
&  R.  88. 

(D)  Pleadings. 

[Pratt  y,  Stoaine,  S  M.  &  R.S50,  Dig.  Law  J.  334.] 

The  Statute  of  Limitationa  most  be  replied  ape- 
ciallj  to  a  plea  of  aet-oflf,  and  cannot  be  taken  adran- 
tage  of  under  the  g«*Deral  replication  of  nil  debtt. 
Chappie  y,  Darston,  1  C.  &  J.  1. 

If  an  action  was  commenced  before  a  bill  waa  filed, 
the  plea  to  the  bill  must  aver  (hat  the  cauae  of 
action  did  not  accrue  within  aiz  yeara  before  the  ac- 
tion waa  brought.  A  plea  of  the  Statute  of  Limita- 
tiona to  a  bin  need  not  deny  the  uaual  allegation 
that  the  defendanta  have  books,  &o.  in  their  cus- 
tody, unleaa  it  is  alleged  that  those  hooka,  &c.  would 
shew  that  a  promise  had  been  made  within  six 
years.  Mae  Gregor  ▼.  £ait  India  Cempany,  t  Sim, 
454. 


LORD'S  DAY. 
£See  Bill  of  Exchange.] 


LUNATIC. 
[See  Assault.] 

(A)  Privileges. 

(B)  Commission. 

(C)  Committee. 

(D)  Pkoperty. 


(A)  Privileges. 

To  joatify  the  acquittal  of  a  prisoner  indicted  for 
morder,  on  the  ground  of  insanity,  the  jury  must  be 
satisfied  that  he  was  incapable  of  judging  between 
right  and  wrong,  and  at  the  time  of  committing  the 
act  did  not  consider  that  it  waa  an  offence  against 
the  laws  of  God  and  nature.  Rex  ▼.  Offord,  5  C.  & 
P.  168.  [Lyndhurst] 

(B)  Commission. 

£lO  Geo.  4.  c.  1 8.  amende  and  explains  9  Geo.  4. 
7  Law  J.  Stat.  SO.] 

The  Lord  Chancellor  cannot  act  under  the  9  Geo. 
4.  c.  41.  8. 39  &  4t,  upon  petition.  In  re  Knight, 
9  Law  J.  Chanc  330. 

Under  a  commisaion  of  lunacy,  the  jury  found, 
"  that  the  party  ia  not  a  lunatic,  but  that,  partly  from 
paralysis,  and  partly  from  old  age,  hia  memory  is  so 
much  impaired  at  to  render  him  incompetent  to  the 
management  of  his  afiuira,  and  consequently  of  un- 
aound  mind,  and  that  he  haa  been  ao  for  the  term  of 
two  years  last  past:" — The  inauisitionwasquaahed, 
and  a  new  commisaion  «'as  oroered  to  issue.  In  re 
Holmes,  4  Russ.  182. 

(C)  Committee. 

A  committee  of  the  person  and  eatate  of  a  lunatic 
appointed  without  a  reference,  where  the  property 
waa  Rmall.  £j  parte  Farrow,  in  re  Adanu,  ]  Russ. 
irM.  113. 


A  committee  should  have  the  previous  sanction  of 
the  Court  for  not  passing  his  accoonta  annually. 
Anon,  1  Russ.  &  M.  113. 

(D)  Property. 

[Property  of  Lunatic,  aee  1  Will.  4.  c.  65,  8  Law  J. 

Sut  134.] 

The  Court  will  protect  the  property  of  a  aupposed 
lunatic  in  the  interYal  between  the  presenting  of  a 
petition  for  a  commission  of  lunacy,  and  the  finding 
of  the  jury ;  but  it  will  at  the  same  time,  take  care, 
that  ample  meana  for  reaisting  the  commission  be 
furnished  to  those  who  act,  in  the  inquiry,  on  the 
alleged  lunatic's  behalf.     In  re  Helmet.  4  Rusa.  186. 

An  abatement  in  the  rent  paid  by  the  tenant  of  a 
lunatic's  eatate,  directed  without  a  reference  under 
the  eircumatancea,  on  the  application  of  the  com- 
mittee.    In  re  Pitch,  1  Ruas.  &  M.  354. 

Will  of  a  testator  aubaequently  fonnd  a  lunatic, 
directed  to  be  depoaited  in  the  cuatody  of  the  Master. 
1  Ruas.  &  M.  355. 

A  mother,  whose  only  daughter,  a  lunatic,  waa 
entitled  to  a  large  real  and  peraonal  eatate  under  her 
father'a  will,  bequeathed  the  residue  of  her  estate 
and  effectato  truatees,opon  truit  to  apply  the  inter- 
est, amounting  to  about  1,600/.  a-year,  towarda  the 
maintenance  and  aupportof  her  daughter,  and  other- 
wiae  for  her  comfort  and  advantage,  aa  they  ahonid 
think  proper,  *without  being  liable  to  account ;  and 
after  her  deceaae  to  pay  the  principal,  and  alao  soch 
interest  aa  should  not  have  been  actually  so  applied, 
to  the  teatatrix's  nieces : — Held,  that  the  allowanoe 
of  the  lunatic  ought  to  be  borne  excluaively  by  the 
maternal  eatate,  aa  that  arrangement,  in  the  event  of 
her  lecovery,  would  be  moat  beneficial  for  her.  In 
te  Ashley,  1  Russ.  &  M.  371. 


MACHINERY. 

If  a  person  has  had  a  threshing-machine  taken  to 
pieces,  he  expecting  a  mob  to  come  and  destroy  it, 
and  the  mob  come  and  destroy  the  different  parte  of 
the  machine  when  thua  aeparated — thia  ia  a  felony 
within  the  atat.  7  &  8  Geo.  4.  c.  SO.  a.  4.  Rex  t. 
Machrel,  4  C.  &  P.  448.  [Park] 

A  had  a  threabiog-machioe  worked  by  water,  the 
water-wheel  having  been  put  up  for  the  aole  purpose 
of  working  thia  machine,  and  never  having  been  uaed 
for  anything  elae.  A,  fearing  the  destruction  of  the 
machine  by  a  mob,  took  it  down,  leaving  the  water- 
wheel  atanding.  The  prisoners  broke  the  water- 
wheel  : — Held  to  be  felony  under  the  atat.  7  & 
8  Geo.  4.  c.  30.  a.  4 ;  and  the  fact  that  A  some- 
times worked  the  threshing  machine  by  horses,  will 
make  no  difference.  Rex  v.  FidUr,  4C.  &  P.  449. 
[Park] 

On  an  indictment  on  the  atat.  7  8c  8  Geo.  4.  c.30. 
8.  4,  for  breaking  a  threahing-macbine,  the  Judge 
allowed  a  witness  to  be  aaked  whether  the  mob  by 
whom  the  machine  was  broken  did  not  compel  per- 
sons to  go  with  them,  and  then  compel  each  peraon 
to  give  one  blow  to  the  machine ;  and  also  whether, 
at  the  time  when  the  priaoner  and  himaelf  were  forced 
to  join  the  mob,  they  did  not  agree  together  to  run 
away  from  the  mob,  the  first  opportunity.  Rex  v. 
CrutchUy,  5  C.  &  P.  133.  [Pattesoo] 
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MALICIOUS  AND  VEXATIOUS  ARREST. 


MALICIOUS  AND  VEXATIOUS  ARREST. 

(A)  Action  fob. 

(B)  Costs. 


(A)  AcnoH  FOtt. 

An  tction  for  a  msHclous  arrest  cannot  be  main- 
taioed  wbsro  th#  former  oanse  was  tsrauDated  I17  a 
$iet  proTMfuf  by  tbe  conseotof  ibe  piriies.  Wiilim^ 
mn  T.  Howel,  1  M.  &  M.  495.  [Tealerden] 
,  Wbere  a  cause  (in  wbkb  tbe  defoodaot  bad  been 
arrested)  is  referred  to  arbitration,  and  tbe  award  is 
given  in  favour  of  tbe  defendant,  be  cannot  oli  tbat 
grovod  maintain  an  aciiob  against  tbe  plaintiff  for  a 
malicioQs  armst  Habenkim  ▼.  Trnfty,  Pea.  A.C. 
aai.  [Kenjoo] 

Tbe  plaintiff  was  arrssted  bj  tbe  indorsee  of  a  bill 
of  ezcbanf^e,  jpurporting  to  be  draWn  on  bim*  and 
accepted.  In  not  tbe  aceptance  bj  bim  was  ndt  bis. 
Tbis  is  not  sufficient  to  slippoK  an  aotiott  for  a  maU» 
cious  arrest,  tbe  defendants  baring  acted  under  mis* 
tske,  witbout  sasHoeL  Sptnetr  ▼.  J«co6,  2  M.  &  M. 
180.  [Tenterden] 

In  an  aeiion  on  tbe  case  fbr  a  malictoiis  arrest,  evi* 
denoe  tbat  tbe  plaintiff  in  tbe  action  in  wbicb  tbe 
arrest  waa  made  suffered  a  judgment  of  nm  prat,  is 
not,  of  itMlf,  prtmd  /eds  evidence  of  tbe  want  of 
probable  oSuse. 

Aiittr,  if  tbe  plaintiff  in  tbat  action  dissootinue  bf 
rule  of  court 

An  allegation  bj  tbe  plaintiff  in  blsdoclaratioa  in 
sucb  an  action,  tbat  tbe  plaintiff  in  tbe  action  ooa« 
plained  of  '*  did  not  prdmdte  his  suit,  but  tbarein 
wbollj  fsiled,  and  made  deiault,  and  tbereupoo  it 
was  oeniidered  tbat  be  sbould  tabe  notbing  by  bii 
bill,  &c.  asby  tbe  record,  Aic. appears," is  not  proved 
by  tbe  production  of  a  rule  to  diacontinoe,  taken  out 
by  tbe  plaintiff,  togetber  witb  proof  tbat  tbe  plaindff 
paid  tbe  eoets. 

Srm6fe— That  even  bad  there  been  no  reference 
to  (be  record,  tbe  termination  of  tbe  suit  as  alleged 
Would  not  have  been  proved  by  tbe  evidence  ad- 
duced. 

The  reference  to  the  record  mentioned  in  the  last 
paragraph,  held  to  be  essential  in  tbe  statement  as 
there  made ;  and  therefore,  tbat  it  could  not  be  re- 
jected as  surpluaage. 

Such  a  variance  in  setting  out  the  termination  of 
the  suit,  held  to  be  not  such  a  variance  as  to  admit 
of  amendment  at  Nisi  Prius  under  the  9  Geo.  4.  c.  15. 
WeU>  V.  HiU,  7  Uw  J.  K.B.  «44,  s.  c.  2  M.  4t  M. 
253,  8.  c  d  C.  ^  P.  485. 

SemhUf  that,  in  an  action  on  the  case  for  having 
maliciously  arrested  the  plaintiff,  and  caused  him  to 
be  taken  in  eiecution  after  his  diacharge  under  the 
Insolvent  Debtors  Act,  the  defendant  cannot  dis- 
charge bis  liability,  by  abe wing  that  he  was  ignorant 
of  the  proceedings  of  his  attorney.  Jones  v.  Ni" 
eh'Us,  7  Law  J.  C.P.  167,  s.  c.  5  M.  &  P.  12. 

In  an  action  for  arresting  a  party,  and  holding  him 
to  bail  withouta  reasonable  or  probable  cause,  what- 
ever was  admiasible  in  evidence  to  defeat  the  action 
on  which  the  arrest  took  place,  is  also  admissible  on 
the  qiieation  of  the  right  of  the  party  ayested  to  re- 
cover for  tbe  injury  sustained.  Haddm  v.  MilU, 
4  C.  flc  P.  486.  [Tindal] 

By  a  cognovit,  A  confessed  tbe  action,  and  tbatB 


bad  sastidikAd  damng*  t*  tbe  aaBsssftsf  S,M6Uiil| 
tbat  in  ease  A  shoi^  make  deftah  ia  ptTaatdfl 
t59i.  on  tbe  7tb  of  May,  B  sboeU  bsatkkc^i 
enter  up  judgment  for  S»OO0L,sndioesat«M«i 
fsr  «95<.  and  eosCa,  which  would  hsvebftapw] 
pal  sum  of  1,650/.  duo  to  fi.  A  not  bariif  pid  A^j 
t59L  on  tbe  7tb  of  May»  B  entered  ap  ydptm 
and  sued  out  execution  for  3,011/.,  isdonidaiikjl 
direction  to  tbe  sh«riff,rsqoitingfaiBtolerjl,96?i^| 
and  A  was  arreeted,  and  detained  in  piiMfari 
Sum : — Held,  tbat  A  might  maintain  an  ictioii 
B  for  having  causnd  fain  to  be  atrsMsd  asd 
soacd  for  a  larger  cum  than  be  oagkL  We 
▼•  fiiiilsn,9Law  J.K.B.3S,8.c9B.dt&Mll  l| 

(B)  Costs. 

A  defendant  #ho  roDOvas  intoens of  ike( 
courts  a  oanse  eonmaenc^d  ia  sa  isftria 
is  not  entitled  to  tb«  renady  givea by  ik  HQmMl 
e.  46.  a.  9.  Irben  it  appevs  tbe  pfaaatiff  biniMfeir 
bia  witiMutprobablooattaeMalsifRiBBtbil#| 
baa  reoovered.    Handittf  v.  Lew,  7  Lav  J.  U 
90,  s.  G.  8  B.  &  C.  637,  e.  o.  3  U. It  R* 5r. 
.   In  order  to  entitla  tbe  defendsst  tokiiosii^'    , 
der  tbe  4S  Geo.  3.  c  46.  s.  3,  when  tiie  fkM 
has  been  arreeted  for  a  larger  sun  thu  be  nesie^ 
it  is  sufficient  for  tbe  defendant  to  abertteAsi' 
was  no  reasonable  or  probable  etoSe  for  iinaii|i« 
■o  much.    It  is  not  oeoeesary  (ss  in  ik  cm  «f ■ 
action  for  the  malicious  arrest,)  to  ilitvnilii»iiij 
well  as  the  wan  t  of  probable  cause.   X^b»  t.  M 
8  Law  J.  K.B.  94,  a.  c.  10  B.  ^  C.117.1  t^Et 
R.  29. 

The  plaintiffs  held  thedefendsnttoWilfarl.lS||' 
holding  in  their  handa  at  the  ssBetasii^" 
407/.  for  wbicb  tbej  ought  to  bsvs  gin*  kiaffiw: 
—Held,  tbat  tbe  defendant  wss  aslidid  ^«^\ 
under  tbe  43  Geo.  3.  e.  46.  s.  3.  Frnv  f.  Wt^ 
8  Uw  J.  C.P.  210.  a.  c.  6  Bing. 709,  i.c4 *! 
P.  589. 

Where  a  sum  of  money,  ls«  tkn  "^|^ 
Jiutify  an  arreat,  paid  into  court  ■'^F"*^ 
and  pleading  the  general  issue,  had  !««■  °j^^ 
in  the  usual  manner  by  tbe  plaistif  :-fl«W' "*** 
was  not  a  case  for  coats  within  die  ^^•?vj]fj?: 

The  Court,  under  tbe  circumstaaee*  di****  V 
the  sffidavits,  discharged  tbe  role  widtootceiti 

Held,  on  the  authority  of  the  cases.  tJ»ttke  va< 
*'  recover"  in  the  act,  impliee  by  rcrdiet 

Where  malice  can  be  shewn,  iba  ^^J^ 
ceed  at  common  law.  Wtavtr  v.  BirdmU,  It  rm 
734. 

The  defendant  was  arreated  for  lOOL ;  ke  ^/^ 
iato  court,  and  at  tbe  trial  a  verdict  »••  ^^J^ 
the  plaintiffs,  subject  to  an  award,  wd  "Vjl 


s.  3,  it  appearing  before  the  arbitntor,  iW  "J 
waa  a  complicated  account  betwaeo  d»«  f*^  . 
tbat  the  defendant  waa  enlided  to  <^'n"5^" 
ductions  from  tbe  plaintift^e  originaldf  miad-  i«^ 
V.  Prince,  7  Law  J.  C.P.  75,  s.  c.  5  Biitg.  m»- 
2M.  &P.305.  ..  .-.y^g 

ITie  defendant  tendered  to  the  P"""}""  JSrf 
the  balance  of  an  account  of  3,174/.  I*'  rTj 
refused  to  accept  the  sum  tendered,  aai  »n«[J^^ 
held  tbe  deiendant  to  baO  for  S^'.   ^"^ 
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nfaired,  and  the  iTbitretor  found  250i.  only  to  be 
due  to  the  plaintiff: — Held,  that  there  was  nothbg 
to  shew  that  the  proceeding  of  the  plaintiff  was  ma- 
lioions,  or  without  reasonable  or  probable  cause  ; 
nd,  consequently,  that  the  defendant  was  not  enti- 
tled to  costs  under  the  43  Geo.  S.  o.  46.  s.  3.  iSAer- 
vood  ▼.  TayUn;  8  Law  J.  C.P.  60,  s.  c.  6  Bing.  280^ 
s,c.3M.  &  P.  641. 

A  plaintiff  had  sold  goods  to  defendant,  to  be  paid 
for  half  in  ready  money  and  half  by  bill  at, three 
months.  The  defendant  having  refused  to  pay  the 
half  in  ready  money  or  to  give  the  bill,  the  plaintiff 
arrested  him  for  the  full  price  of  the  goods : — Held, 
that  he  had  no  reasonable  or  probable  cause  for  so 
doing,  and  thai  defend&nt  was  entitled  to  his  costs, 
pursuant  to  43  Geo.  3.  c.  46.  Day  y.  Pieton,  10  B. 
&  C.  120,  s.  c.  5  M.  &  R.  31. 


MALICIOUS  INJURY. 

[See  10  Geo.  4.  c.  38,  for  the  more  effectual  ))QniBh- 
ment  of  attempts  to  murder,  &c.  in  Scotland,  7 
Law  J.  Stat.  74.] 

If  a  pistol  be  loaded  with  gunpowder  and  balls, 
bat  its  touch*hole  be  plugged,  so  that  it  cannot  by 
possibility  be  fired,  this  is  not  *'  loaded  arms"  within 
the  Btat  9  Geo.  4.  c.  31 .  ss.  11,  IS.  Rex  v.  Harrit, 
5  C.  &  P.  159.  [Patteson] 

If  an  indictment  for  ahooting  anottier  with  intent 
to  murder,  &c.  in  all  the  counts  aver  that  the  pistol 
was  loaded  with  powder  and  a  leaden -bullet,  it  must 
appear  that  the  pistol  was  loaded  with  a  bullet,  or 
the  prisoner  will  be  entitled  to  an  acquittal.  Rex  ▼. 
Hvghes,  5  C.  &  P.  136.  [Bolland] 

Inflicting  a  wound  on  a  person  by  throwing  a 
■ledge-hammer  at  him,  is  a  Wbnnding within  the 
■tat.  9  Geo.  4.  c.  31.  ss.  11, 18,  although  the  sledge- 
hammer, from  being  blunt,  was  not  an  instrument 
ndculated  to  inflict  a  wound.  Reg  r.  Withers,  4-C. 
Be  P.  446.  [Vaugban  &  Alderson] 
'  If  a  person  strike  another  with  a  bludgeon,  and 
bremk  the  akin  and  draw  blood,  this  is  a  sufficient 
irotinding  to  be  ^hin  the  stat.  7  &  8  Geo.  4.  c.  31. 
I.  11  &  12.  Unib  that  stat  it  is  not  at  &11  material 
rrhat  the  instrument  is,  with  which  the  •  party  is 
froanded.  Rex  «.  Payne,  4  C.  &  P.  558.  [Patteson] 
Breaking  a  per^n'scollar-bone,  and  bruising  him, 
u  not  a  wounding  within  the  stat.  9  Geo.  4.  c.  31. 
L  1 2.     Rex  V.  Wood,  4  C.  &  P.  381.  [Park] 

Two  private  watchmen^  seeing  the  prisoner  and 
toother  person  with  two  carts  laden  with  apples, 
rent  up  to  them,  intending,  as  soon  as  they  c6uld 
:et  assistance,  to  secure  them ;  one  of  the  watchmen 
ralked  beside  the  prisoner,  and  the  other  watchman 
eside  the  other  person,  at  some  distance  from  the 
ther  prisoner.  Tbe'  other  person  wounded  the 
ratcbman  who  was  near  him: — Held,  that  the  pri- 
»ner  could  not  be  convicted  of  this  wounding, 
nless  the  jury  should  be  satisfied  that  the  prisoner 
nd  the  other  person  had  not  only  gone  out  with  a 
Dmnoon  purpose  of  stealing  apples,  but  also  bad  the 
jnunon  purpose  of  resisting  with  extreme  violence, 
ay  person  wbo  might  attempt  to  apprehend  them. 
:«ar  ▼.  CifUineon,  4  C.  &  P;  565.  [Garrow] 
An  indictment  on  the  stat.  7  6lS  Geo.  4.  c.  SO. 
to,  for  damaging  a  vessel,  need  not  state  that  the 
image  was  done  "  otherwise  than  by  fire,"  if  it  state 
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bow  it  was  done.  Whether  a  small  pleasure- boat 
eighteen  feet  long,  is  a  vesssl  widiin  the  meaning  of 
that  Bint.'^qutere:  semble,  that  it  is.  Rex  v.  Bowyer, 
4  C.  &  P.  559.  [Patteson] 

An  indictment  for  setting  fire  to  a  barge,  the  pro- 
perty of  another,  ought  to  conUin  an  averment  that 
it  was  done  with  intent  to  injure  the  owner.  Rex 
T.  Smith,  4  C.&  P.  .569.  [Alderson] 

The  malicious  damage  contemplated  by  the  statute 
7  &  8  Geo.  4.  c.  30.  s.  30.  is,  that  which  is  com- 
mitted for "  mischiefs  sake";  and  therefore  any 
injury  arising  from  the  exercise  of  a  supposed  right 
is  not  within  ite  provisions.  Rex  v.  Jenner,  7  Law  J. 
M.C.  79. 

In  7  &  8  Geo.  4.  c.  99.  s.  38,  the  words  *' adjoin- 
ing any  dwelling-house,"  import  actual  contact; 
and  therefore,  ground  separated  from  a  bouse  by  a 
narrow  walk  and  paling  with  a  gate  in  it.  is  not 
within  their  meaning. 

Whether  ground  be  properly  described  as  a  "gar- 
den," within  the  same  section,. is  a  question  for  the 
jury.  The  words  "  plant"  and  "  vegetable  produc- 
tion," in  a.  49,  do  not  apply  to  young  fruit  trees. 
Rex  V.  Hodges,  1  M.  &  M.  341.  [Parke] 

To  justify  the  apprehension  of  an  offender  under 
the  Malicious  Injury  Act,  7  &  8  Geo.  4.  c.  30,  the 
offender  must  be  taken  in  the  fact,  or  on  a  quick  pur- 
suit. Hanway  v.  Boultbee,  4  C.  &  P.  350,  s.  c.  S 
M.  &  M.  15.  [Tiodal] 


MALICIOUS  PROSECUTION. 

Whether  a  party  indicted  and  acquitted  is  enti- 
tled as  of  right  to  a  copy  of  the  indictment,  or  whe- 
ther the  Judge  who  tries  the  defendant  has  the  power 
legally  to  grant  or  withhold  the  copy  —  quesre, 
Browne  v.  Cumming,  8  Law  J.  K.B.  89,  s.  c.  10  B. 

6  C.  70,  s.  c.  5  M.  &  R.  118. 

If  C  be  intrusted  to  receive  money  for  A,  with  a 
written  direction  for  its  application,  and  C  write  a 
letter  to  A  steting  that  he  has  not  received  it,  when 
in  fact  he  has,  this  is  sufficient  evidence  of  probable 
cause  to  render  a  prosecution  of  C,  under  the  statute 

7  &  8  Geo.  4.  c.  !K9.  s.  49,  not  malicious.     Eagar  r, 
Dyott,  5  C.  &  P.  4.  [Tenterden] 

In  an  action  on  the  case  against  parish  officers  for 
maliciously  taking  the  plaintiff  before  a  magistrate, 
and  procuring  him  to  be  convicted  of  an  act  of  va- 
grancy, and  imprisoned  and  kept  to  hard  labour,  the 
conviction  being  afterwards  quashed,  it  is  not  neces- 
sary that  the  convicting  magistrate  should  be  made 
a  party  defendant,  under  the  24  Geo.  3.  c.  44. 
Simpkin  v.  French,  12  Price,  394. 

In  an  action  for  a  malicious  prosecution  against  A 
and  B,  if  it  appear  that  both  A  and  B  entered  into  a 
joint  recognizance  to  prosecute  and  give  eridence, 
but  if  it  also  appear  that  A  only  employed  the  attor- 
ney, and  that  B  attended  before  the  magistrate  and 
the  Grand  Jury,  at  the  request  of  tbe  attorney,  the 
Judge  will  direct  the  acquittal  of  B.  Eagar  v.  Dyott, 
5  C.  &  P.  4.  [Tenterden] 

In  an  action  on  the  case  for  a  malicious  prosecu- 
tion, where  the  circumstances  of  the  esse  out  of 
which  the  action  arises  were  within  the  knowledge 
of  the  defendant,  very  slight  primd  fade  evidence 
gireo  on  the  part  of  the  plaintiff,  wilt  throw  on  the 
defendant  tbe  onus  of  shewing  that  he  had  probable 
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todde  the  ytliditj  idf  tli^  elettiott^  biit  only  irt  tb^ 
MVArte  Of  ft  matetial  ftUegattob,  Upttn  il^hicb  \hi 
landamas  was  founded.  Rex  t.  WilUamt,  f  hkif 
4  K.Bi  48,  9.  0.  8  B.  &  C«  681. 

Tile  ttotahi  to  H  mandamua  to  elect  cbtirchwet^ 
iieilto,  ittted  an  immemorial  enstoih  in  tbe  parish  tb 
iave  lib  chnt-ehwardeDs,  and  that  the  duties  appdr- 
■iflinff  bj  law  to  the  office  of  churcbwardetas  had 
\ttn,  mnbtime  out  of  mind,  discbarged  by  the  orer* 
Mr  of  the  pbor: — Held,  that  inasmuch  Ms  over- 
Mra  Bad  not  etiited  time  out  of  mind,  and  as  theM 
rere  nteessary  dutiba  appertaining  to  church wair- 
tcni,  atid  there  must  have  been  some  persons  bound 
»y  laW  to  discharge  those  duties,  the  custom  S6i 
Alt  ih  the  return  was  bad;  il«r  r.  th4  Inkahitantk 
f  Wis,  2  B.  &  Ad.  197. . 

Tb  a  mandamus  to  the  Lord  Mayor  ind  Aldermeii 
if  London,  to  admit  and  swear  in  A  B  to  the  office 
)t  alderman,  Ih^y  returned  certain  proceedings  to^ 
rards  an  election  at  a  wardmote  coart,  When  A  B 
MS  decUrtd  to  be  elected,  and  a  return  thereof 
bade  to  the  Court  of  Lord  Major  and  Aldermen, 
lad  that  that  Conrt  has  had  from  time  immemoriu 
tognisance  and  jurisdiction  to  inquire  into  add  ad- 
lidicftte  upon  all  elections  at  wardmote  eottrts  to  city 
Aces,  upon  the  petition  of  any  party  interested ; 
hat  petitions,  by  several  parties  interested,  were 
iresAitted  against  the  iretum  of  A  B ;  that  the  merits 
»ere  inquired  into,  and  the  election  declared  null 
Ad  Told  by  the  said  Court  of  Lord  Mayor  and  Alder- 
iltn ;  and  that  A  B  was  not  duly  elected,  wbere- 
bte,  &e.  Traverse  of  the  allegation,  that  A  B  was 
lot  duly  elected.  At  the  trial  of  tbe  issue,  it  ap- 
ieir«d,  that  at  first  the  Lord  Mayor  appointed 
9ii^  derks  to  take  thb  poll,  but  on  the  second  day 
bft  dismissed  two  of  them.  After  the  number  bf 
^ters  was  deelared,  a  serutiDy  was  deinanded  and 
(ranted,  ilnd  then  the  Lord  Mayor  dismissed  the 
mitors  at  the  wardmote,  "  to  meet  again  upon  il 
iMi  aumttons."  After  this,  the  Lord  Mayor  w6nt 
Mt  df  offiooi  and  his  successor  issued  a  fresh  sum- 
iMms  fbr  holding  a  wardmots,  and  there  took  the/ 
I6rutiny,ind  deelared  A  B  duly  elected,  which  was 
cetintied  to  the  Court  of  Lord  Mayor  and  AIdennen« 
Irho,  upon  petitions  being  pres6nt^,  declared  the 
Ae^tioti  void,  as  stated  in  the  return.  Upon  a  spe- 
ll*! ease,  stirting  Hhe&b  hc\A,  it  was  held,  first,  that 
tiM  rMdm  was  eood  in  form ;  secondly,  that  thd 
Mistofn  set  out,  mr  the  Lord  Mayor  and  Aldermen 
lb  inquire  into  and  adjudicate  upon  elections,  did 
bM  oust  the  jurisdiction  of  thit  Court ;  thirdly,  thai 
the  election  #a8  not  invalid,  on  account  of  the  di^ 
niisal  of  two  of  the  poU-clerks,  or  the  change  of  tbe 
presiding  officer ;  lastly,  that  the  wardmote  coort 
Ihii  trot  dissolved,  but  only  adjouhied,  by  the  dis- 
Bfilsul  of  the  suitors,  to  meet  again  on  a  fresh  sum- 
iftotts.  "Rex  V.  ike  Mayaf"  and  Aldermen  tf  ihi  City 
f  London,  9  B.  &  C.  1,  s.  o.  4  M.  &  R.  96. 

(O)  Costs. 

The  opeti^ton  6f  the  statute  1  Will.  4.  ctl.  h,6, 
(inthorlzbg  the  Court,  at  their  discretion,  to  |^&at 
Qte  oosts  of  applications  for  mandamus,  and  of  the 
^t,  if  issued  and  obeyed,)  is  confined  to  casea 
^vlwre  the  applicatidn  was  originally  made'  before 
the  act  c«me  in  toice,  Bex  v.  thi  lithAitaiits  of  Wit, 
«  B.  &  Ad.  197. 


liiAt^OR. 
[See  Copyhold.] 

Th«  plaintiff  Claimed  a  right  to  fc  sliti  bf  land, 
lying  b«t«^een  the  highwiy  and  theUnd'of  i  Alrang^r. 
The  defeud&nt  claimed  it  as  lord  of  the  inanor,  ttnd 
proved  acts  of  ownerahip  orer  similar  slips  adjoining 
bis  o#tt  land,  and  then  proposed  to  give  ertdence  of 
the  etercise  of  likS  act^  eF  ownerahip  over  othet  ' 
Mips  of  Vaste  in  other  ptlrts  of  the  taianor,  sdjacistlt 
tb  the  indoeiirta  of  other  persons.  This  eVideiib^ 
Waa  rejected : — Held,  that  it  ought  tb  havb  been 
MMred.  Dm  d.  Barrett  v.  Kemp,  9  Law  J^  C;P. 
lOf ,  S.  e.  7  ^ittg.  3St,  s.  c;  5  M.  ft  P.  175. 

Upon  a  qbeatlon  as  to  thei  right  of  tbn  IbH  o^  A 
manor  tb  minerals,  under  lands  held  by  a  peciflitt 
bbdtomaty  tenbfe,  and  denominated  "  ccnventionary 
teneineiits,"  it  is  cbmpetent  to  the  lord  to  prote  tM 
^iistenoe  of  custoAary  eatatea  beariag  the  stiilie  de^ 
nomination  in  other  manors.  Rowe  v.  Brenton,  i 
M.  &  R^  14S. 

Upon  a  question  as  to  the  right  tb  niiberais,  be- 
tween tiie  lord  of  the  manor  and  hift  telttlnts,  boML 
iitg  by  i  pecaUa^  customary  tenure  pervading  a  dia- 
trict  t(rhich  embraces  several  manors,  held  fbr  many 
benturiesby  the  same  lord  in  eapit«»  and  duriiigtbat 
time  goterned  and  administered  by  persons  acting 
tmder  a  bommission  issued  by  the  lord  at  stated  in- 
tsrtals,  and  extending  to  tbe  whole  district,  acts  of 
ownership  exercised  over  the  minerala  in  a  custo* 
ittary  tenement  in  another  manner  withiti  thb  dis- 
tKct,  are  Admiiidble  in  eridebce,  although  Irrthin 
time  of  legal  memory  the  manors  mar  have  bbbn 
held  by  diffbreht  lords^  and  under  a  iabjbct.  R<ws 
t.  Brenton,  3  M.  &  R.  230. 


MANSK 

Fitt&ny  decided,  that  the  minister  of  a  parish, 
partly  burghal  and  partly  landward,  is  de  jure  en- 
titled to  a  manse  under  the  act,  1663.  Auld  t, 
HamiUm,  1  Dow,  &  CI.  A.C.  48. 


MANSLAUGHTER 
[See  Murder  ANoi  MaMslauohter.} 


MARRIAGE. 
[See  Baron  and  Feme  and  Divorce.] 

(A)  Validity, 

(B)  Breach  op  Promise  op. 

(C)  Evidence  op. 


•  (A)  Validity. 

[Marriages  solemnized  in  certain  churches  and  chapels 
rendered  valid,  1 1  Geo.  4.  c.  18, 8  Law  J.  Stat.  SO.] 

The  lex  loci  eontraetdt  as  to  marriage,  will  not 
prevail,  when  either  of  the  contracting  parties  is 
nnder  a  legal  incapacity  by  the  law  of  domicile,  and 
therefore  a  second  marriage,  had  in  Scotland,  on  a 
dcotch  divorce  (d  vinculo)  from  an  EngNsh  nuirriage 
between  parties  domiciled  in  England  at  the  times 
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of  meh  Builags  and  diTOice,  Ib  nmll.  Qvcrty 
wbetlier  iiidi  diToroe  would  be  ioTalid,  if  the  par- 
tiee  were  tbcn  b9mdfi49  domiciled  in  SootliDd ;  itiU 
moce,  if  ihe  fint  marritge  took  place  dnriag  a  loeie 
oasoal  ntit  to  England,  both  partiee  being  at  all 
doBUciled  in  Scotland.  Cvmway  f.  Bmthjft  3  Hag. 
£0.699. 

A  marriage  d«  ftto,  aoleouiised  under  oircom* 
atancM  of  clandeatinitj,  iofenring  fraud  and  circum* 
▼entiga  between  a  penon  of  weak  and  deranged 
mind,  and  the  daughter  of  hia  trustee  and  eolicitor, 
(who  had  great  iuflufnce  over  him,  and  hy  whom 
ho  waa  clewly  conaidered  and  treated  aa  of  nntound 
mind,)  pronounced  null  and  void ;  and  the  pretend- 
ed wile  condemned  in  coata.  Cwnin*  of  Poru- 
mevlA  V.  Etwl  of  PoHmoulk.  1  Hag.  Eo.  356. 

Lapee  of  time  oiTera  no  bar  to  a  auit  for  nallitj  of 
aarriage,  by  licence,  by  reaaon  of  minority  and  want 
of  conaent  of  the  father.  i>aiiM«  v.  Donorati,  3  Hag. 
Eo.  501. 

A  marriage,  which  would  be  void  by  reaaon  of 
ita  being  by  licence,  without  the  consent  of  the  pa- 
rent of  the  woman,  and  which,  bj  the  terma  of 
3  Geo,  4. 0. 75.  i.  t,  was  rendered  valid,  doea  not 
afterwerda  become  invalid  by  reason  of  the  woman 
marryiog  again  during  the  lifetime  of  her  husband ; 
the  3rd  aection  of  the  above  act  being,  for  that  pur- 
pote,  retraepeotive  only.  -Hue  v.  Xh9  InhahitanU  of 
Sl  John  D€ipikf,  9  Uw  J.  M.C.  79,  8.0.  SB.&  Ad. 

A  marriage  by  banns,  wbere^  by  the  conaent  of 
both  partiee,  one  of  the  christian  names  of  the  man 
(a  mioor)  waa  omitted  for  tbe  purpose  of  conceal- 
ment, is  null  and  void  under  stat.  4  Geo.  4.  c.  76. 
aa,  7,  {f.  Qutrre — if  only  one  of  the  partiea  knew 
of  tbe  fslae  publication.  Wiltihire  v.  Prince,  3  Hsg. 
Eo.  35«. 

On  a  publication  of  banns  of  marriage  tbe  woman 
^as  married  by  a  name  which  had  been  entered  by 
mistake  in  the  regiater«book  of  baptisms  when  she 
was  baptised ;  but  which  waa  not  her  name,  nor  had 
she  ever  been  known  by  it.  Tbe  mistake  in  such 
entry  was  not  diacovered,  until  aearch  was  made  in 
order  to  have  the  banns  published.  No  fraud  waa 
intended.  Held,  neveribeleas,  that  tbe  publication 
of  the  banns  wss  void  ;  and,  conseqaently,  themar- 
ringe  invalid.  lUx  v.  the  hthabitents  of  Tibshelf, 
U  Law  J.  M.C.  1:^0,  s.  e.  1  B.  &  Ad.  190. 

A  citation  issuing  ss  "  in  a  auit  of  nullity  of  mar- 
risge,  by  reaaon  of  a  former  marriage,"  will  not 
found  a  aentence  of  separation,  "by  reason  of  an 
undue  publication  of  banns,"  tbe  woman  being 
therein  deacribed  as  spinster,  tbe  first  buaband  bav- 
in^ died  subsequent  to  tlie  publication  of  banns,  but 
prior  to  (be  marriage.  Wright  v.  EUwood,  2  Hag. 
£c.  598. 

To  found  a  sentence  of  nullity  by  reason  of  im- 
potencTi  tbe  impediment  must  be  sworn  to  have 
eiistcd  at  the  marriage,  and  to  be  ipcurable — impe- 
diment not  proved  incurable.  Semble,  that  an  im- 
pediment not  natural,  but  aupervening,  is  no  ground 
of  nullity.     J^roum  v.  Brown,  1  Hsg.  £c.  523. 

In  A  auit  of  nullity,  by  reason  of  tbe  impotency 
of  (lie  man,  a  certificate  (twelve  yeara  after  mar- 
MHifi*,)  that  the  woman  waa etrpo  intacta  nro,  coupled 
Htlli  two  several  confessions  by  the  man  of  hia  in- 
( •i)iiirity  to  two  medicalwitnesses,  and  with  proof  that 
(lid  wuitmn's  heslth  bad  suffered,  though  the  man 


had  DoC  giTon  in  his  miisir«n»  had 
France,  and  lefbaed  to  undergo  eorgicai 
tion:  Hehl aoilicieDt.     FoUarel  r.  WyhBmn,l&t, 
Eo.  725. 

In  May  1816,  a  nanrriago  oenmoay  betwcea  M 
and  G  (according  to  tho  evidenoe  of  one 
who  spoke  poeitivoly  to  the  perfoimance  of  tfa  i 
mony,  and  the  indentity  of  the  parties,  uainafd  ly 
another  witneaa,  who  spoke  with  leas  iraassa  si  n 
the  indentity,)  waa  perraimed  by  a  ministsref  At 
church  of  Scotland,  upon  the  production  ofasiaiOB- 
ment,  purporting  and  proved  to  be  a  certifiealstf  s 
proclamation  of  banns,  which  prodamatioa,  fan 
the  date  of  the  certificate,  aa  compared  with  an|^ 
trate  of  the  marriage  and  tbe  evidence  of  tht  vit> 
nessea,  could  not  possibly  have  been  made     Bet  it 
was  proved  to  be  tbe  usual  certificate,  and  that,  sb> 
cording  to  the  practice  in  Scotland  at  the  tins, 
banna  were  in  fact  acarcely  ever  proclaimed,  mhm 
auch  certificate  was  given.    The  miniatsr  who  fes 
formed  the  ceremony  had  afterwarda  be^  hiiiiiiid 
for  forgery  and  collusion  in  effiectiag  a  marnfik 
and  became  incompetent  to  give  evidence  ;  bst  a 
book  kept  by  him,  in  which  the  marriage  in  qasi- 
tion  appeared  to  be  regularly  entered,  waspfodnes^ 
and  proved  by  tbe  wife  and  daughter  of  the  ariaii 
ter;  who  also  proved  the  performance  of  theusuaaaj. 

M,  who  had  afterwards  married  another  basbssd. 
upon  a  auit  to  eatabliah  the  firat  marriage,  ia  kt 
defence  admitted,  that  one  evening  in  May  181^ 
by  meaoa  of  threata,  and  paiticokriy  of  pnwarf 
injury  to  a  rival  suitor,  who  aftervrards  becsne 
the  second  husband,  she  waa  induced  to  go,  aai 
went,  with  G  to  the  houae  of  the  minister  bsCxa 
mentioned,  but,  from  the  agitation  of  ber  miad, 
that  aha  waa  incapable  of  paying  atteatioa  to  vhn 
then  passed,  and  waa  convinced  that  she  did  asC 
conaent  to  the  marriage.  She  alao  adaiiisd,  ihst 
after  the  ceremony  ahe  returned  with  G  to  hsr 
father'a  house,  but  denied  tbe  consommatioa. 

It  waa  in  evidence  that  M  waa  ia  ths  helkk  ef 
calling  upon  G  at  hia  printing-office,  late  in  the 
evening  and  alone ;  and  that  after  tbe  ecroawy  of 
marriage,  in  speaking  of  it,  she  said  *'  it  vss  net 
binding :  what  could  two  or  three  wards  of  in  out- 
lawed man  do  V  It  was  also  in  evidsnee,  thit  oa 
two  occasions,  in  the  presence  of  her  lather,  she 
wss  addressed  I  and  ber  health  druok  by  tbe  aane 
of  Mrs.  G,  which  aalutation  waa  in  one  instance  re- 
turned, and  in  another  received  without  obserratisa, 
by  her  or  her  father.  It  wss  alao  in  evidence,  tbitapoa 
two  occasions,  I,  the  second  buaband,  after  his  aisr- 
riage,  came  to  the  house  of  M,  when  G  was  thsi^ 
and  went  aecretly  to  an  upper  room,  wbcis  be  re- 
mained alone. 

The  marriage  with  G,  as  alleged,  took  piscs  ia 
May  1816.  In  June  1816,  a  marriage  was  r^a- 
larly  solemnised  between  M  and  I.  It  was  proved 
tliat  G  before  bia  alleged  marriage  with  U,  bad 
admitted  tbat  I  was  a  more  favoured  soitor;  that 
upon  tbe  marriage  between  M  and  I,  be  bad  seoept- 
ed  a  present  of  a  pair  of  glovea ;  that  bs  had  beea 
frequently  present  in  social  parties  with  I  sad  M, 
to  whom  he  drank  by  tbe  name  of  Mrs.  I ;  tbat  bs 
alept  in  tbe  same  room  where  M  and  I  were  ia  bed 
together  aa  man  and  wife,  and  ia  all  his  ister- 
course  with  them,  which  was  very  freqoeat,  recef- 
nued  them  as  such. 
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Two  ymn  after  the  murriege  of  M  end  I,  and 
their  conabitation,  G  raised  an  action  in  the  Com* 
missariea  Coort  against  M,  of  declarator  of  marriage 
and  adherence.  There  was  iasae  of  the  marriage 
between  M  and  I ;  hot  neither  the  children  nor  I 
were  made  parties  :— Held,  (reversing  the  judg- 
ment below)  that  if  a  celebration  of  the  ceremony 
of  marriage  took  place  between  M  and  G,  it  was  to 
be  presumed,  under  the  circumstances  before  stated, 
that  there  was  no  real  consent  to  many.  Whether 
it  is  necessary  that  the  second  husband  and  the  chil- 
dren should  be  parties  to  the  snit — ^uers. 

SembU — that  according  to  the  practice  of  the  ec- 
clesiastical court,  it  is  only  necessary  to  make  the 
principal  a  party ;  but  that  the  other  parties  inter- 
ested may  intenrene,  if  they  think  fit,  at  any  stsg^ 
of  the  suit. 

Suppoaing  that  the  evidence  had  been  deemed  suf- 
ficient to  warrant  a  declarator  of  marriage  between 
M  and  G,  whether  a  sentence  of  adherence  ooght 
also  to  have  been  pronounced — quere. 

Upon  a  sammons  which  alleges  an  irregular  mar- 
riage, followed  by  consummation,  and  a  regular 
marriage  celebrated  with  a  view  to  complete  the 
irregular  marriage,  whether  proof  of  the  latter  mar- 
riage, no  proof  being  given  of  the  former,  would  be 
a  sufficient  proof  of  marriage — quart. 

Whether,  after  judgment  upon  such  a  summons, 
and  proof  negativing  the  alleged  regular  marriage,  a 
new  action  could  be  brought  to  establish  the  regular 
marriage — quote. 

Whether,  according  to  the  law  of  Scotland,  en- 
tries made  in  a  book  kept  by  a  minister  of  the  Church 
of  Scotland,  in  the  manner  above  described,  are  ad- 
missible in  evidence  to  prove  a  marriage  ;  and  how 
marriages  are  to  be  proved,  supposing  the  minister 
and  witnesses  to  be  dead  or  incompetent — qti^rt. 

Whether,  the  admissions  of  a  woman,  who  mar 
be  claimed  as  a  wife  by  two  persons,  under  such 
alleged  ceremonies  of  marriage,  and  circumstances 
as  above  stated,  are  admissible  in  evidence,  as  proof 
of  the  first  marriage — quert, 

.  Whether  a  marriage  celebrated  by  a  minister  of 
the  Church  of  Scotland,  upon  such  certificate  as 
above  mentioned,  without  actual  publication  of 
banns,  is  to  be  deemed,  according  to  the  practice,  a 
regular  marriage  in  Scotland— ^u^rs. 

Assuming  it  to  be  an  irregular  marriage,  previous 
and  subsequent  conduct  of  the  parties  is  admissible 
evidence  upon  the  question  of  consent.  Macneill  v. 
Maegregor,  2  BHgb,  N.s.  393,  s.  c.  1  D.  &  CI.  A.C. 
«08. 

(B)  Breach  of  Promise  of. 

Declaration  on  a  promise  of  marriage  need  not 
stste  the  settlement  of  the  fortune.  Atehintan  v. 
BaJk^,  Pea.A.C.  124.  [Kenyon] 

A  general  promiae  to  marry,  is  a  promise  to  many 
on  request ;  and,  therefore,  evidence  of  a  promise 
to  marry  after  a  future  uncertain  event,  will  not 
support  a  declaration  stating  a  general  promise. 

Bodily  infirmity,  arising  after  the  contract,  is  a 
good  reason  for  either  party  to  break  it  ofiT.  Atchin- 
sen  V.  BoAsr,  Pea.  A.C.  103.  [Kenyon] 

(C)  Evidence  of. 

Id  an  action  for  crim.  con.  at  the  suit  of  a  Quaker, 
proof  of  a  marriage  according  to  the  forms  of  that 


society  is  tufficient  to  sustain  the  action.    Deane  r. 
Thomat,  1  M.&M.  361.  [Tenterden] 

An  entry  of  baptism  in  18S0,  (the  marriage  taking 
place  in  1813,)  reciting  that  the  party  Was  *'said 
to  be  bom  in  1795,"  is  not  admissible,  either  as 
proof  of  the  non-a^,  or  in  order  to  prevent  a  sos- 
pidon  of  suppression  of  evidence.  A  letter  from 
the  fsther,  two  months  after  the  marriage,  expres- 
sive of  his  anger  at  the  marriage,  is  admissible  ss 
pa^t  of  the  ret  getUt ;  and  a  subsequent  de  facto 
marriage  of  the  woman  with  another  man  is  plead- 
able, to  shew  that  the  parties  did  not  live  together 
as  husband  and  wife.  Duitu  t.  Donovan,  3  HaiP. 
Ec.  301. 

In  a  suit  for  a  declarator  of  marriage,  founded  on 
a  promise  mbsequente  copula,  there  was  no  direct 
evidence  of  the  promise ;  but,  from  facts  and  cir- 
cumstsnces,  and  chiefly  from  letters  written  by 
the  defender  to  the  pursuer,  (the  defender  having 
destroyed  the  letters  written  by  the  pursuer  to  him,) 
the  Commissary  Court  and  Court  of  Session  thought 
that  there  wss  sufficient  to  warrant  the  inference 
that  a  promise  of  msrrisge  had  been  given  and  ac- 
cepted previous  to  the  eoneuhitut,  and  declare  for 
the  marriage.  The  judgment  affirmed  by  the  Lords. 
Honyman  v.  Campbell,  2  D.  &  CI.  966, 


MARRIAGE  ARTICLES  AND  SETTLE- 
MENTS. 

[See  Sbttlbm  ent.] 


MASTER  AND  SERVANT. 
[See  Infant.] 

(A)  Liability  of  Master. 

(B)  Contracts  between. 


(A)  Liability  op  Master. 

A  acted  as  the  owner  of  premises,  snd  made  • 
eontract  with  a  water  company  to  supply  the  pre- 
mises with  water  at  a  certain  height.  In  his  ab- 
sence his  men,  to  the  injury  of  the  company,  fixed 
the  pipe  at  a  higher  level.  After  it  was  done,  A 
knew  of  it  A  was  not,  in  fact,  the  owner  of  the 
premises : — Held,  that  be  was  liable  in  an  action  on 
the  case,  brought  by  the  company.  Wett  MiddUux 
Waterworkt  Company  v.  Su  werkrop,  4  C.  &  P.  87,  s.  e. 
1  M.  &  M.  408.  [Tenterden] 

A  hsd  several  of  bis  children  residing  in  a  house 
distant  from  his  own,  in  the  charge  of  B,  a  ser- 
vant : — Held,  that  if  an  accident  happened  to  one 
of  the  children,  A  was  liable  to  pay  for  its  cure* 
although  he  did  not  know  the  surgeon  who  was 
called  in,  and  although  the  accident  might  have 
arisen  from  the  careleasneas  of  the  servsnt.  Held, 
also,  that  if  B,  the  servant,  becoming  ill  in  conse- 
quence of  the  service,  call  in  C,  a  surgeon,  and  after 
this  A  send  his  own  surgeon,  snd  the  wife  of  A 
know  of  C's  attendance,  and  expresses  no  disappro- 
bation, A  is  liable  to  pay  C  for  this  sttendance. 

A  fervent,  who  hurt  her  foot  in  getting  over  a 
gate,  called  in  a  surgeon,  who  was  not  the  regular 
medical  attendant  of  the  family,  without  the  know- 
ledge of  her  master  or  mistress: — Held,  that  the 
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MASTER  AND  flSRTANT-^MISDlBIEANOR. 


aol  lisU«  U  ptjr  tke  MUgMta'c  feUb 
CoMT  ▼.PHttuM.  4a& P.  aet.  £TaaiMii] 

A  oiMUr  is  lUUe  ia  traipiw  for  My  Mt  doM  hy 
hk  Mmat  ia  th«  oovnB  af  «iM«tiii^  his  orden 
witk  ovdintiy  cart :  and  therefore,  where  a  kiester 
ofdared  a  aerraat  to  laj  dofwa  a  quaati^  of  mhhaah 
•ear  baa  naif  hboar'a  wall,  bat  ao  tluit  it  ift%bt  aot 
loacli  the  WBo,  aad  the  aenraat  oaed  ocdinatj  caro 
ta  aaeootiBg  tlia  oidcn  of  hie  aiaelwr,  bat  sdma  of 
the  mbbiah  aatvraSy  raa  agaiasi  tha  waU:-->Held» 
that  the  master  was  liable  ia  treapaesi  Gregory  n 
PuMT,  9  B.&C.591.  a.e.4M.&R.5lO. 

Where  a  trader  harbouit  and  eonoeale  smagglfd 
goods,  ho  ia  liable  in  penalties  for  the  illegal  act  of 
a  aerraat,  done  ia  the  aoadaet  of  the  bttineas,  with 
a  view  to  proteot  the  saDoggled  floods,  thoaf^  the 
aaatar  be  abeeat  at  the  tisae,  and  the  set  be  done 
bj  the  aerraat  apon  tha  exigaacj  of  the  oecaaioa» 
whea  tho  gooda  are  diioovered*  illtoraey  Gim§rai 
V.  SiddM,  9Law  J.  £ich.  6Jb,c.  1  C.&  J.  StO,  a.0* 
t  T/rw.  41. 

(B)  CoKtftACTS  BETWEfiM. 

(Acts  prohibiting  payment  of  wagee  in  goods  ra« 
pealed,  1  &  t  WiU.  4^  a  36|  9  Uw  J.  Scat.  65  ;  bdt 
payment  in  certain  trades  in  goods  prohibited  bjr 
I  &  t  \ViU.4.  c.  Sr,  9Law  J.  Stat.  66.] 

To  justify  a  maater  in  diamiasing  a  yearly  senrant 
before  tha  ezpiratioa  of  the  Tear,  there  mast  be,  on 
ih»  part  of  UM  aerraat,  either  moral  mlsiMnddot, 
peconiaiy  or  otherwiee,  wilfal  disobedience,  or  ha- 
bitual neglect  Coils  v.  Breaaifcii',  4  C.  &  P.  518. 
[J.  Parka]      ' 

A  clerk  aad  trareller,  hired  by  the  year,  asaanlted 
bis  employar'a  maid  aerraat,  with  iatent  to  rariah 
her :— >Held,  to  be  good  caoee  for  hia  dtamisaal  with- 
out any  notice. 

Sseibr,  that  a  person  dismisasd  under  such  cir- 
oamstaaoee  is  not  aatitled  to  wageSi  eren  for  the 
tiiM  during  wbich  he  has  served.  Jtkin  v.  Aeton, 
4  C.  8c  P.  toe.  [Tenterden] 

A  aorvant  boing  oagaged  for  a  year  at  thirty 

Eaioaaa  aad  a  eait  of  dotbea,  was  provided  with  a 
very  eait  on  hie  eateriag  tbe  eervioe.  Ho  wss 
wfoaffolly  turned  awi^  withia  the  year:-^Heid^ 
that  he  could  aot  maintaia  trover  for  tbe  dotbee, 
that  not  being  the  proper  form  of  the  actiaD.  Crocks 
V.  M»i,v«Mt»x,  3  C.&  P.  470.  [Teaterden] 

If  aaervant  has  left  bis  servico  far  a  conaiderablo 
tloM,  the  piesomptioa  ie,  that  all  his  wigss  have 
bean  paid.  It  ssami  thst  a  maater  is  not  bound  te 
provide  a  menial  aervant  with  medical  atCeadaacs 
and  medidnea  during  sicknoas ;  but  if  a  aerraat  foil 
ill,  and  tbe  maater  call  in  his  owa  medical  man  to 
attend  mch  servant,  the  maater  will  not  be  sllowed 
to  deduct  the  charge  for  such  saodioal  attendance  oat 
af  tbe  aervant*e  wagee»  unleee  there  be  a  apedid  oM-' 
tract  between  the  maater  and  aervant  that  be  should 
do  so,    S$U§m  V.  ^orSMN,  4  C.  &  P.  80.  [Gaselee] 

QiMwe— WbeAer  a  silk-weaver  is  within  the  sta- 
tuU4Geo.4vo.84* 

To  bring  a  person  within  the  jurisdietion  of  a 
Magistrate,  under  the  4th  aection  of  that  atatute, 
be  muat  have  coatraeted  to  aervo  under  a  written 
aoH  tract,  or  most  astaally  have  entered  tho  com- 
pUliuat'a  service  before  tbe  time  of  the  complaint 
Niatlsi  and  in  auch  a  manner  as  will  create  tbo 
faUdonWiip  ^  masisr  and  servant. 


Th^refcvs,  A  ttk^waavar*  who  had 

>t  tt  his  owa  house,  ceitaia  materiaia  for  a 

inBfaoturer,-^held  to  hk%e  been  ii 
vioted  nndet' the  above  acL  fiBnfjr  v.  J^rl«,  ?  Lno J, 
M.C«  118,  0.0.  9B.&Ck  60a»  &  c4 M.4iR.<iL 

A  Magiatrate  has  ao  j  ariadietioa  under  the  4  Gca»4 
0.94,  or  any  of  the  acta  tho  powma  of  wUsi  an 
thereby  enlarged,  Unleaa  the  relation  of 
servant  subsist  betwaan  the  partiea  to  ihe 
Bufttet  of  bis  proeeeding% 

Aecdrdingly,  where  a  person  conitacted  aiih  aB» 
other  to  do  some  work  oa  a  road  for  a  apeciie  sbi, 
-~Ho1d,  that  this  waa  not  a  ease  i4  which  tka 
Ifsgiatrato  had  jttriadictiDn» 

The  BMnly  disacriblng  the  peiaon,  who  ia  pi» 
ceeded  against  lindor  the  above  aet,  as  a 
will  not  give  juriadictioo  to  tbe  Bfsgistrata. 

A  eonviotion  dndor  aac  5.  of  the  abevo-i 
ast,  ought  not  to  adjudge  that  the  sarvaat 
miaaed  from  his  service,  end  be  doo  ii 
tbe  act  autfaoridag  a  poniahment  of  tbio  astars  is 
the  dcehiative  only.  LmiitutUrw4  0nn»t7lMtJ, 
M«C«  116,  4.0*  9  B.  fo  Ci  698. 


MEASURES. 
[See  WeiOHTs  and  Mbasitses.] 


*akriM 


rf** 


MESNE  PROFrra. 

Tbo  C6sti  of  iA  sweetmeat  miy  be  i4ce»aied  ia  as 
•(fClon  for  mesne  profits^  thoogb  the  ddendasc  bm 
appeared  and  pleaded  in  the  ejectment,  aad  taca* 
h4re  been  taxed^    Spmimdi  v.  Pagt,  iC.hJ.t9. 

Althddgb  a  jadgtoSbt  hi  cjoMtoent  ia  <uadaritt 
in  an  action  for  mesao  ptotits  of  (he  tills  of  dn  k»- 
0or  of  tbe  pldlrtiJr,  frbm  tho  day  hud  In  the  deiia% 
mob  judgttlent  is  no  ovideaoe  in  sodi  as  aMim  ia 
to  tho  lime  fol*  which  the  defondant  oeeapiad  Ihe 
premises.  Conseqoetrtly,  it  is  no  obfectfea  la  tha 
right  of  a  plaintiff  in  ejeettoent,  that  ibe  day  of 
the  demise  la  carried  back  to  a  time  beftst  (fo  de- 
fondant entei^d  into  possession;  pie* Mad  cbe 
phutttiff,  at  the  Htte  be  bis  himself  Amk  la  lay 
tbo  demiee,  had  the  title.  Dot  d.  FOdttv.  Firm, 
8  Law  J.  K.B.  174. 


bftSI^KMEANOR. 

A  woman  was  delivered  of  a  child,  whom  dmd 
body  was  found  at  her  fother*s  boose,  ia  a  btd, 
among  the  foathoiv.  Tbero  was  no  evidence  to  ih«w 
who  plaeed  it  thsro^  bat,  it  being  proved  ikat  Iks 
womaa  bad  sent  for  s  sorgeon  at  the  time  of  kt 
confinement,  and  bad  prepaid  child's  slotkaa,— fka 
learaed  Judgp  directed  an  aoqaittal  en  die  chnsa 
of  oadeavouring  to  ooaced  ihobirtlw  Km  v.  Bigiif, 
4G.diP.  S66.  [Paih3 

An  indictment  ohaiged  an  aaaauh  widb  iitaat  It 
aoatmit  a  felony,  and  a  eoaunon  aaaadti  Tke  w^ 
diet  found  tbe  defondant  guilty  of  the  iiiiiiliiniw^ff 
and  offence  charged  in  manner  and  form  as  bf  iki 
indictment  was  alleged.  Tho  jodgmeat  wis,  ibat 
the  defendant  ahonld  be  fanpriaoaed  aad  kept  to 
hard  labour ;  tbo  hitter  part  of  ibe  jadgaiflst  aot 
belag  waitaated^  unless  tho  verdict  oedd  bentte** 
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totd  ti  afirmittf  tbe  Cral  otwil  s«^H«U»  tkat  tiM 
md  *'  aiidemsaiior"  iBig>bt  propwly  be  ■ndeniooA 
I  ■  Mnm  caUcrtivKiii ;  iSat  tlie  finduif  of  tb«  jiii7> 
pplied  to  the  whole  of  th*  iodietmest;  a«d  com* 
(qoentlji  that  the  jud|pent  was  warranted  l^r  th^ 
Braict. 

Wbeie  a  miademeanor  at  common  law  it  pnnish- 
ble  hy  statote,  h^  a  punhbmeiit  not  wavranted  by 
Awnon  law,  it  ia  not  neceeaaiT,  in  order  to  wamnl 
be  atatute  fianiafament,  that  the  iDdUctncBt  iboMM 
e  fiMuded  upon  the  alatate,  or  in  any  manner  re* 
vioit:    Bmt.  PmotU,  9  Law  J.  M.a  71,  a.e« 

B.&Ad.75. 

BjT  etatats  9Geo.  4.  a  SI.  ■.tT^twe  JoelicMiaiay 
>ttf  iet  tnnuDnrilj  of  a  ewmoa  aaaaolt,  and  eonti*- 
AB  or  aequUtal  before  them  bars  ibrther  proceed* 
ig&  Section  29.  prechiden  tfaeaa  freaa  ezeroiaMU^ 
MIT  jnriidiotion,  if  they  ind  the  aeatvlt  to  hav» 
len  accompanied  kf  an  j  atlesBpt  to  eontoait  ibiony. 
'wo  Jnetioea  eoDvieted  emnmanly,  an  of  a  coaMnea 
naolt,  where  it  appeared  by  the  depocitioa  that  the 
•lendaat  had  laid  handa  npom  the  proiecntoa  in  an 
ideceat  manner,  but  withont  ▼ielence>  ArertiiMH 
■ng'  mnvnd  for,  ea  the  i^rovnd  that  th»  offmce,  if 
mimiitod,  was  aeoompaued  hyi  a  foleniona  attempt,, 
id  thenfoie  within  a  S9,-*«tlMt  Conrt  refneed  to 
lierlbie,  inaimih  ae  no  eaoeae  of  joriadiotion 
Mnred  on  the  fao*  ef  the  eeavietlon,  and  the 
fidenne  (of  which  theMagietialee  were  the  jodgea) 
id  ant  deaily  ahew  an  inlentioo  to  commit  Ahmy. 

Amd,  amki9,  that  although  this  had  appeared  by 
m  depoaitimi,  and  the  eoarietfea  had  beiia  conee- 
•ntly  illegal,  the  Court  of  King*n  Bench  would  not 
iMintflffpoeedbyerriiorwW.  ilnm.  tBi&AdsWSi 


MISNOMER. 
[Sea  Abatemeht»  Bail,  and  PiucrigK.] 


MONEY  COiUNT& 

(A)  MoN«T  HAD  AND  RBCBITED. 

(B)  Money  paid. 


(A)  Money  had  ajkd  bsobiii«d«. 
A  gave  1^  ema  of  monej  into  the  handa  of  B,  to 
7  to  C  ;  B  had  not  paid  iterer  (oC  :-^Held.  that 
C  bad  not  oenaented  to  receive  thin  com  of  B,  A 
ght  oonntermand  the  authority,  and  feeovcf  it  bach 
mn  B.  OiMii  T.  fiinom,  4  C.  &  P.  95.  [Tenterden] 
If  A  agreea  to  sell  an  estate  to  B,  and  ia  after* 
inda  diinhled  from  doing  ao,  B  may  recover  back 
I  money  depoeited,  in  an  action  for  money  bad  tad 
reived,  althougb  the  contraotforeale  be  nndepieaL 
mMU  ▼.  Da  Casta.  Pea.  A.C.  113.  f  Kenyea] 
A  remitted  to  B  a  bonk  bill  indoraed,  "  Pay  to 
k  ocder  of  B,  vnder  provision  for  my  note  in  fovoot 
C,  fmjaUa  at  the  bouse  of  B,  1st  Januaiy  1850*" 
received  the  proeeedaoC  the  biH,  aad  wlmsd  to 
f  th«nB.OYec  to  C ;  in  aaaetioa  for  mcaey  bad  and 
tei^ed  by  C,— Held,  that  B  fraa  not  liabla  to  C, 
maeo  B  had  never  aasentsd  to  bold  the  bill  or 
fDcy  to  the  use  of  C.     Wedtake,  v.  Hurley,  1  C.  & 

rhe  plaintiir  entered  into  an  agreemeat  wxdi  the 
endaat  to  let  hm  c()rtaia  Jand  oa  a  building  loaaev 


•ad  t^lnd  hUB  4»00QI.  for tb«  porpoea of  areotiag 
tfwaty  hnas^;  tiiQaoaev  to  be  repaid  oa  the  24th 
•f  Jana  lft2»i  and  tha  dsfondnnt  agned  to  bnihi 
the  hoannt,  and  tacanroy  the«i  lo  tha  pluaiiff,  aa 
^  «Mniity  fov  the  s«a  to  ha  adaaaosd.  The  plaialiC 
advanced  the  defendant  t»lfiai»  and  the  latter  baik 
tix  houses,  and  then,  at  the  req^ueet  of  the  plaintiff, 
discontinued  the  building : — Held,  that,  at  tbe  eipi- 
ration  of  the  time  stipalated  for  r»>paymoat  of  the 
aumey  ndtanced,  the  plniatill  might  leeover  the 
S»ldai.  oa  tha  oemmoa  aaoaey  coanta.  Jmnss  r. 
Co«lo%  9  Law  J.  CJ.  55,  ae. r  Biag,  966,  a^a 

Tha  defiindaata  eatuad  iata  aa  agreement  with 
ina  J  C,  apposntiag  him  their  agentr  ^  purnhmi 
iafp  aad  wa»Jdng>  miaes  in  Pnra,  foe  which  he  was  to 
reeeiTe  a  cettaia  iriaiy,  aad  n  flCib  of  the  pmf ta. 
J  C  proceeded  accordingly  to  South  ^meiica,  fort 
■ishad  irvk  a  letter  of  inalnictaoaa^  a  letter  of  credit 
•mnawnring  him  to  draw  upon  Ihem  lee  lO^eOOL, 
ana  alae  a  general  pomer  or  attamegr  ta  entea  into^ 
trannnat,  oompkste,  aad  eaacnie  coatncta  fbr  ohtaia* 
ing  agnmt  an  leaae  of  any  mine,  qt  for  the  purehaso 
ofore»  ftiOi,  Of  ofthe  light  to.  open,,  digv  or  week  any 
mine  ^  and  alaa  t*  eatet •  into,  make  and  eaaoqte  anv 
deedi,  eoaveyaace%  &c  ^  and  geDorally  todeaU  anoi 
•eta,  &o.,  aa  the  ddeadante  thcaaBelveB  oeold  da  if 
peasonal^prescntand  acting  theedn.  Theia^OOOi. 
luting  already  been  raiacdan  the  letter  of  credit, 
the  plaintifi  (in  ignorance  of  diatfact)made  fadhetf 
advanoea  to  J  C  on  bills  drawn  by  him  upon  the 
defendants.  The  letter  of  credit  and  power  of  at- 
torney were  net  ahaaa  to  iSbe  pklatM  when  they 
advanced  the  money,,  nor  did  it  appear  that  they 
asked  for  them.  Hie  bills  being  refused  acceptance : 
—The  Court  held,  that  the  plaintiffs  were  entitled 
to  recover  the  amount  as  money  had  and  received. 
TTiiAtnglon  v.  Hirring,  7  Law  J.  C.P.  17f ,  s.  c.  5 
Bing.  442,  s.  c.  3  M.  ft  P.  SO. 

A  waa  indebted  to  B  in  a  sum  of  868/.,  for  which 
he  was  arreated.  C,  who  was  clerk  to  B's  attorney, 
directed  him  to  be  diachtlged  oa  paying  700/.  only. 
B  threatened  to  eompUin  to  C's  employers,  to  pre- 
vent which  C  advanced  100/.,  B  agreeing  that  it 
ahould  be  repaid  whenever  the  b&nee  of  168/. 
should  be  recovered  from  A.  After  the  death  of  B 
and  C,  the  balance  waa  reooveied : — Held,  that  the 
representatives  of  C  might  recover  the  100/.  from 
the  representatives  of  B,  on  a  count  for  monejf  had 
and  received  to  their  use,  and  that  there  wee  no  ne- 
cessity to  declare  apeciaUy.  PtatU,  Adminiatratrix 
(f  Mantle,  v.  L§an,  3  C.  &  P.  561.  [Tenterden] 

If  an  attorney  sue  out  a  writ  against  A  at  tbe  snit 
of  B,  without  any  authority,  expressed  or  iniplied, 
from  B,  for  so  dbmg,  and  A  pay  tbe  costs  of^soch 
writ  to  tbe  attorney,  A  amy  recover  back  the  amount 
of  thoae  costs,  by  bringing  an  action  fbr  money  bnd 
and  received  againet  tbo  attorney ;  but  if  tbe  attor^ 
ney  had  any  authority  either  express  or  implied,  from 
B,  to  sue  out  the  writ,  auob  a  ceaat  for  money  bad 
and  received  will  not  lie  against  tbe  atto'ney,  even 
though  B  had  no  cause  of  a<;tion  against  A.  Dupem 
V.  Kieling,  4C.  &  P.  10&  [i^erke] 

Tbe  defendants  received  money  to  the  use  of  A 
and  B,  amignees  of  a  bankrupt  B  afterwards  re- 
moved, and  A  became  tbe  aele  asainee,  the  nMner 
atill  remaining  in  the  haada  of  the  defoadants.  A 
may  watt  dednie  aa  for  aMmey  hnd  and  reoaived  to 
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bk  omi  1IM  u  Mrigoee,  without  nantioiiiBg  B  M 
•IL  SUward  t.  Lee,  1  M.  ft  M.  158.  [T«Dterdaii] 
In  an  action  bj  the  iadocMO  againit  the  aooeptor 
of  a  biU  of  txchaoge,  the  bill  ic  not  admiiatblo  as  evi* 
doDco  of  money  bad  and  reoeired.  £alcs  ▼.  DiekoTf 
1  Bf.  &  M.  524.  [LHtledale] 

(B)   MONBY  PAID. 

An  notion  for  money  paid  to  the  uae  of  the  dete- 
dant  may  be  maintained  hy  a  sberiiTa  officer  who 
Jim  paid  the  debt  and  coeta  on  an  attachment  against 
the  sheriff,  bail  above  not  having  been  pat  in  thiongh 
the  mitcondnet  o£  the  definidant  in  imposing  insnf- 
lieisnt  bail  on  the  sheriff,  and  the  defendant  having 
promised  to  indemnify  the  officer,  both  before  and 
after  the  payment:  but  the  officer  cannot  recover 
hcTfond  the  debt.  WhiU  v.  Leroux,  1  M.  &  M.  347. 
[Tenterden] 

The  plaintiff  accepted  a  bill  for  the  acconomoda- 
tion  of  H,  who  deposited  it  with  the  defendsnt  as 
n  aecority  for  goods  bought  of  bim.  H  afterwarda 
paid  for  the  goods ;  bat,  he  being  further  indebted 
to  the  defendant,  the  latter  refbaed  to  restore  the 
bill,  and  subsequently  indorsed  it  for  value  to  a 
thirid  person,  who  sued  the  plaintiff  thereon,  and 
racovered  from  htm  the  amount  with  costs: — Held, 
that  the  plaintiff  might  aue  the  defendant  for  the 
•mount  of  the  bill,  as  for  money  paid  to  his  nae. 
Bimdtn  v.  CharUt,  9  Law  J.  C.P.  82,  s.  c  7  Bmg* 
946,  s.  c.  5  M.  &  P.  14. 


MONEY,  PAYMENT  OF. 
[See  Payment.] 


MORTMAIN. 
[See  Legacy,] 


MORTGAGE. 
[See  Surrender.] 

(A)  What  CONSTITUTES  A  Mortgage. 

(B)  Rights  of  the  Mortgagor. 

(C)  Rights,  Interests  and  Liabilities  of 

THE  Mortgagee. 

(D)  Redemption. 
(£)  Foreclosure. 

(F)  Accounts. 

(G)  Costs. 

(A)  What  constitutes  a  Mortgage. 

A  mere  deposit  of  deeds,  even  without  a  word, 
may  constitute  an  equitable  mortgage,  bat  it  can 
only  occur  as  against  strangers,  in  cases  where  the 
possession  of  the  title  deeds  can  be  accounted  for  in 
no  other  manner,  except  from  their  having  been  de* 
posited  by  way  of  equitable  mortgage,  or  the  holder 
being  otherwise  a  stranger  to  the  title  and  to  the 
laDdB.     Bozon  v.  Williams,  3  Y.  &  J.  150. 

(B)  Rights  of  the  Mortgagor. 

The  mere  circumstance  of  a  person  being  the  mort- 
gagor in  possession  does  not  create  such  a  tenancy 
between  the  mortgagor  and  mortgagee  as  to  entitle 


the  ftmer  to  a  nodee  to  qpit,  or  efta  ti  a  jaii 
of  poMcasioB,  belbro  ejectmcat  be  biwgk^ 
him  at  the  suit  of  the  latter.  Dm  dL  Gi^A^ 
Mayo,  7  Law  J.  K.B.  84w 

(C)  Rights,  Interests,  and  Lubiutib  of  m 

Mortgagee. 

By  s  mortgag*  deed,  the  mortgagor  eenmsai 
that,  if  the  principal  earn  advanced  was  aot  npii, 
with  interaet,  on  a  given  day,  the  Mflilgigw  aigk 
enter  and  seD  the  premuaes  withoot  the  unte 
ooncurrence  of  the  mortgagor ;  theawttgigato^ 
remained  in  posseasiop,  and  the  prioc^  tm  nt 
having  been  repaid  on  the  day  BMvtuaed  ii  h 
deed :— Held,  that  the  mortgagee  aiigto  aaaMa 
ejectment  without  a  notice  to  quit,  cr  a  ^tmmi^ 
mand  of  poeeeanion^  Dee  d.  Fitktr  t.  Oilci,? Iiv 
J.  C.P.  134,  s.  c  5  Bing.  421.  s. e.  2  IL&  P.74I 

A  mortgagee  is  entitled  either  to  aim  «  4> 
nflirm  a  tenancy  created  aubaequeat  totbenot^ 
between  the  mortgagor  and  his  tenaat  If  he  aia 
it,  he  is  entitled  to  all  rent  which  nay  beowhi 
after  he  gives  notiee  of  his  affinniag  tbe  tawj. 

Whether,  in  case  of  hie  ailinniag  it,  tin  ml  h 

justified  in  paying  him  not  only  the  leotwbich  an 
iMcome  due  subsequent  to  the  notice,  bat  i1sm| 
which  had  hecoooe  due  before  tbe  aocioe,  te  m 
not  been  paid--^ a(«re.  Sembie,  that  be  vooU  'M 
It  all  evenU  he  would,  if  the  laor^agee  aiM  i 


threat  to  proceed  in  caee  of  non-p^mmt^Tb  Ib- 
aant,  being  liable  to  ejectment,  and  toptjaats 
the  amount  of  such  rent  as  meme  proCts,  i>  K 
bound  to  incur  the  expense  of  an  gectawt  rfi 
V.  Bigg,,  7  Law  J.  K.B.  246,  8.c9a&C«45t 
a.  c.  4  M.  &  R.  173. 

A  mortgagee  has  no  title  lo  therestioftteWR- 
gaged  premises,  which  have  beeo  paid  "^^J 
a  receiver,  appointed  in  a  suit  for  eatab&wf  w 
will  of  the  mortgagor,  notwitbatandiBg  thir,  «fw 
the  appointment  of  a  receiver,  be  gt«  »o*  JJ 
the  tenanu  to  pay  the  rente  to  him.  H<«ffl|« 
have  followed  up  that  notice  by  monagto  *w^ 
the  receiver.     Thomat  v.  BrigUodig,  ^^T^i^ 

Where  a  tenant,  having  mortgaged  wwje.  w 
neglected  to  pay  rent  and  costs,  or  fife  "» '»"' 
cording  to  the  provisions  of  the  tentiwy  ■ctt.*J"" 
six  months  from  the  time  of  execntioB  exWttM" 
an  ejectment  brought  by  the  landlord,  ^JT* 
gagee  has  a  further  period  of  ibree  ■«""*'JJ" 
which  he  may,  by  payment  of  rent  and  costs, « "^ 
his  bill  and  lodging  the  money  ia  <^fZ.  i 
lease  from  forfeiture.'  O^RiUls  r.  ffs*"'*' 
D.&C1.39.  ..--.. 

A,  having  tbe  fee  aimple  of  an  »tit^»j^T 
riage  settles  it  to  the  use  of  self  for  life.  "TJ;. 
to  trustees  for  100  yeare  to  secure  '"'•*  J"^ 
remainder  to  other  trustees  for  ^ff^'^^ 
portions  ;  remainder  to  the  use  of  ^^r\^^^ 
eons  of  the  marriage  in  taU  male;  f«"""  .-^. 
and  other  sons  in  tail  male  of  «»/ o^fffrJc.; 
remainder  to  the  use  of  divers  ?«*>"■"'' J  Ij-tf 
with  ultimate  remainder  to  A,  his  b«xrt*M  "^ 

A,  having  no  issue,  executed  t  "^"^PfL  ^ggt 
of  the  estate  to  B,  and  created  a  term  ^.l^^^^g 
for  aecuring  the  money  lent;  A  °Jfi,^i,|,iji|to 
having  had  any  lawful  issue ;  •«!  B  fiwn»  ^ 
have  the  limiutions,  sab«»qoeDt  to  iHO» 
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wM6t  of  A*M  i«oa,  decbrad  ToKmlny  u  •gainat 
lim :— 'The  Goart  made  a  daarae  in  faTonr  of  tha 
menrity.    Gray  v.  Legard,  9  Law  J.  Cbano.  80. 

A  BMMlgagee  petitiooed  for  tha  sale  of  his  aaeti- 
fity,  and  (o  be  pennitted  to  prove  the  full  amoant  of 
iia  debt  in  a  anit  for  the  adminiatriiion  of  theaaaeta 
)f  the  deeeaaed  asortgagor: — Held,  that  he  ooaU 
prove  only  for  ao  mocb  of  bia  debt  aa  might  remain 
lapaid  bj  the  prodnee  of  the  mortgaged  estate* 
(hreenwood  v.  Taylor,  1  Rosa.  &  M.  185. 

A  mortgagee  of  a  term  ia  liable  to  the  ground  rent, 
hough  he  doea  not  take  poaaeaaion.  If  the  original 
esaee  ia  obliged  to  paj  ground  rsnt»  he  may  recover 
t  from  the  asaignee  in  posseaaion.  Stone  v.  Evans, 
Pea.  A.C.  94.  [Kenyon] 

A  mortgagee  having  refuaed  to  reoonvej  and 
lehver  op  the  title  deeda,  though  the  amount  of 
he  mortgage  money  and  interest  waa  tendered  to 
lim  on  the  day  on  which  the  mortgage  waa  redeem- 
lUe,  a  decree  was  made  agaiosc  him,  with  costs ; 
ind  the  money  having  been  paid  into  court,  no  in* 
ereat  was  allowed  to  him  subsequent  to  the  tender. 
Martt  V.  J^oryt,  8  Law  J.  Chano.  196. 

(D)  Rbdehption, 

N,  being  entitled  to  certain  landa  aa  iasue  in  tail, 
OBveya  tbom  in  1749,  by  leaae  and  release  to  a 
nortgag«e,in  fee,  to  secure  800/.  borrowed, and  levies 
I  fine  of  the  lands  pursuant  tooovenant,for  the  parpoae 
if  perfeoCing  the  aecurity •  In  i76f,  N  borrows  450/., 
ad  cbarg«>a  it  upon  the  same  lands  by  deed-poll* 
ff  died  in  1764,  leaving  the  charge  upon  the  lands 
)f  the  aggregate  aum  of  l,t50^,  with  an  arrear  of 
ntereat,  and  he  by  bis  will  devised  all  his  landa 
o  M,  his  wife.  In  1766,  M  having  married  A  B, 
hey,  by  lease  and  release,  reciting  the  mortgsge, 
lad  that  A  B  had  paid  the  interest,  grant  and  con- 
irm  tbe  mortgaged  lands  to  the  mortgagee,  reserv- 
ag  the  equity  ai  redemption  to  A  B,  his  heirs,  dec. 
)▼  a  deed  in  1789,  800/.,  an  arrear  of  interest,  is 
dded  to  the  principal,  and  the  aggregate  sum  of 
,550/.,  is  charged  on  the  landa,  subject  to  redemp- 
ion , as  by  the  former  deed.  M  died  in  1 7 94,  leaving 
i  H,a  son  by  the  6ret  husband,  her  heir-at-law.  In 
:797,  A  B  sold  part  of  the  mortgaged  lands,  and  in 
onsideration  of  200/.,  principal  and  interest,  paid 
o  the  mortgagee,  and  600/.  paid  to  A  B,  he  and  the 
DOrtgagee  conveyed  such  part  of  tbe  lands  to  R  R, 
be  purchaser.  The  reet  of  the  lands  was  conveyed 
»r  the  mortgagee  to  A  B,  who  died  in  1799. 
Jnder  these  circumstancea  the  heir-at-law  of  M 
lied  a  bill  in  the  Exchequer  to  redeem  the  Isnds, 
ind  the  Court  decreed  that  he  was  entitled  to  redeem 
in  payment  of  the  principal  money  due  upon  the 
nortgage,  and  interest  calculated  from  the  death  of 
i  B.  Upon  appeal  to  the  House  of  Lords  from 
bis  decree,  it  wss  declared  that  R  H,  as  heir-at- 
aw  of  M,  was  entitled,  notwithstanding  the  proviso 
or  redemption  reserved  to  A  B,  by  the  deed  made 
•etween  him  and  the  mortgagee,  to  redeem  the 
■nds,  *'on  payment  of  the  principal  money  and 
ntereat,  doe  at  the  death  of  M,  on  the  aggregate 
om  of  l,f50/.~such  interest  to  be  computed  ac- 
ording  to  the  proviso  in  the  indenture  of  release 
nd  mortgage."  A  B,  being  entitled  in  equity  to 
tave  the  intereat  due  at  the  death  of  hb  wife 
dded  to  the  principal,  and  eonaidered  as  an  aggre- 
ate  aum  with  tbe  principal,  A  B  and  M  his  wife 
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m»t  baing  bound  to  keep  down  tha  intarsat  during 
her  li£a,  for  tha  benefit  of  bar  heir*at-law,  &c.,  and 
that  an  aeeoont  aboold  be  taken  of  what  waa  doa 
for  prinoipal  and  intereat  on  the  mortgage  at  tha 
death  of  ht.  The  decree  of  the  Eicheqoer  being 
varied,  according  to  this  order,  it  was  referred  to 
the  Master  to  take  the  acoonnts  so  directed;  and 
it  appeared  in  evidence  before  him,  that  A  B  and 
M  his  vrife,  during  her  life,  paid  to  the  mortg^ee, 
on  account  of  interest,  1,500/.  ;  but  the  Maater, 
in  hia  report  did  not  include  this  aum  ;  but  re- 
ported, that  there  waa  due  upon  this  account  for 
principal  1,350/.,  and  for  interest  at  the  death  of 
M,  386/.  9s.  3d.  On  this  ground  exceptions  were 
taken  to  the  report,  which  being  in  tbia  respect 
confirmed,  and  decree  made  upon  further  direc- 
tions accordingly,  a  further  appeal  waa  presented 
to  ths  House  of  Lords.  But  tbe  decree  was  affirmed, 
the  House  being  of  opinion  that  the  representative 
of  the  husband  waa  not  entitled,  aa  against  the  heir 
of  the  wife,  to  an  allowance  of  interest  aotually  paid 
by  the  hoaband  during  the  life  of  his  wife ;  and  that 
the  former  order  of  the  Hooaa,  directing  the  ao* 
oount  of  intereat  due  on  the  mortgage,  at  the  death 
of  M,  meant  interest  actually  due.  Ruseombs  v. 
Mors,  2  Biigb,  N.8.  192. 

A  having  deposited  leases  with  B,  to  secure  moniea 
borrowed  at  different  times,  from  1805  to  1813,  in 
the  latter  year  signed  an  agreement,  giving  up  all 
his  intereat  to  the  mortgagee  ;  it  waa  proved  that 
the  sum  due  to  the  mortgagee  was  a  very  inadequate 
considention  on  a  bill  to  redeem,  and  that  tha 
agreement  should  stand  only  aa  a  securitv  :-^Held. 
that  the  plaintiff  was  not  entitled  to  relief  in  equity, 
and  bill  dismissed.     Purdte  v.  MiUeU,  1  Tarn.  28. 

To  a  bill  for  the  redemption  of  a  mortgage  term, 
all  the  ceftifti  que  trusts  interested  in  the  produce  of 
the  term,  aa  reaiduary  legateea,  under  the  mort- 
gagee'a  will,  are  necessary  parties,  although  they  are 
nnmerooa  and  the  property  small,  and  although  tha 
trustees  have  power  to  give  a  diacharge  to  pur* 
ohaaers.     O*&0ttrn  v.  FalLnss,  1  Russ.  &  M.  741. 

(£)  Foreclosure. 

[Nanny  y,  Edwards,  4  Rnas.  1S4,  Dig.  Law  J.  351.] 

An  insolyent  mortgagor,  even  where  his  assignaea 
diaclaim  sU  interest  in  tbe  equity  of  redemption, 
ought  not  to  be  made  a  party  to  a  suit  for  foreclosing 

the  mortgage.     Coilins  y.  SkhrUy,  1  Ruaa.  &  M.  638. 

• 

(F)  Accounts. 

A  mor^agee  is  entitled  to  be  allowed,  in  account 
against  the  naortgagor,  all  expenses  properly  incur- 
reid  for  the  recovery  of  tbe  mortgage  money.  £//i- 
son  y.  Wright,  3  Russ.  468. 

(G)  CkMTS. 

Coata  of  proceedings  at  law,  commenced  afker  tha 
inatitution  of  the  suit,  are  proper  to  be  included  in 
the  reforence  to  the  Maater  to  take  the  account. 
Uawkins  v.  Evans,  9  Law  J.  Chane.  179. 

Where,  upon  a  bill  of  redemption  and  forecloaore, 
the  mortgagee  aasigns  his  mortgage,  aftsr  a  decree 
for  the  usual  accouota»  the  mortgagor  ia  not  to  pay 
the  coata  of  the  aupplemental  bill,  which  is  neces- 
sary to  bring  the  aasignee  of  the  mortgagee  beibra 
the  Court.     Barry  r.  IfVaj^,  3  Ruaa.  465. 

A  fint  incumbrancer  haying  a  power  of  sale,  but 
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a  nit  to  have 


■mi^h  uw  pmoaads 
ID  paj  what  ■  diM  to 
T.  Wrigkt^  t  Sim.  543. 
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las  bratktf ;  to  pforeat  tbia 

krfd  kiB  dowa  vpoB  a  locker 

m  vhkk  tkcjama^lmt  ttnick  no 

B:— Hald.  that  if  B  did  nothing 

It  to  prevant  A  firom  beating 

b^  died  of  ihta  itah.  the  offence  of 

hnt  that  if  B  did  more 

pvaircat  the  beating  of  A'a 

■aaahoghtar  only. 

^  C  At  P.  1«0L  [J.  Parke] 

B,  bj  plaeing 

of  B :— H^,  that  A 

en  th» indictMeat,  if  B  waasuf-  . 

hr  A,  or  hj  any  other 

\  the  betag  priTj  to  the  com- 

the  utfioMk     The  phraae   "about  the 

m  en  iiiictaaiat  for  maider,  ia  good,  aad  ia 

l»  the  «■•  objection  aa  "about  the 

:*"    Her  T.  CWUn,  6  C.  &  P.  If  1.  [J.  Parke] 

la  na   ia  \  t  linl  Car  maider,  eoamitted  by  a 

it  vnat  ha  averred  that  the 
were  anbjecta  of  Hia 
IV  pteee  the  allegation  that  the  priaoner 
a  ea^j«.*t  of  Hie  Maycatr*  hia  own  deelaration 
ia  evaicncv  lo  go  lo  the  janr»  aad  it  will  be  for  them 
to  MT.  arhethet  theT  are  aatisfied  that  he  is  a  Britiah 
han'enl^ecc  A  bill  of  iadietaM-at  for  thia  offeoce 
ea^t  net  to  atate  it  to  have  been  eomnitted  "  at 
Bgi^gntv  in  the  kingdom  of  France,  to  wit,  at  the 
pafk4  ef  $(.  Manr-W-Bow/*  &e. ;  and  it  beiug  ao 
fta»fd>  the  Court  directed  the  Loadoo  venoe  to  be 
atmck  eiit»  More  the  bill  waa  fMiad  by  the  gniod 
inrr.  K«4  t.  il#6hew.  4  C  &  P.  394.  tSaylej  and 
waaa^«M^) 

A  «••  itt^licted  lor  the  morder  of  H.  It  was 
0|^aW  ;b«t  Av  having  aaalice  against  P.  hired  H  to 
mu(\tvr  hiaiu  and  that  H  did  ao,  but  that,  H  beiog 
de«iK^««U.  A  had  mnidered  H  to  preyent  a  diacoyeij 
of  his  ^  A's^  gadt.  iy»pecling  the  murder  of  P.  Eri- 
dv«K>»  x^as  g«vy«  af  expivsaaona  of  malioe  uaed  by  A 
W>ft«>\U  P ;  aad  it  was  held,  that  the  prosecutor 
w^Ht  ala<>  i^ive  etidraoe  to  shew  that  H  was,  in 
fhs'^  ihe  peraon  bv  whom  P  had  been  murdered. 
K^i  V.  K'i^^.  4  i\&  P.  ttU  [Uttledale] 

A  |Hri«Mi  as^liug  as  a  medical  man,  whether  licensed 
«r  ui»luiMMHd»  IS  u\»t  crimiaalljr  reapoosible  for  the 
ibNith  <Mf  a  ivitieatt  occasiou«Ki  by  bis  treatment, 
liaWea  bis  v^vuducl  ia  characteriaed  either  by  gross 
^M\Maa\'e  ol'  his  ait.x^r  groea  inattention  to  hia  pa- 
|«#ui «  aalVt^v^  iHi  aa  indictment  for  manslaughter, 
\fiihviHM  ihe  death  la  occastont^  by  the  application 
v4  a  Iv^tum  t^  the  akin,  evidence  may  be  given  of 
th«k  v^s  I  ^a*  the  lotioa,  when  applied  to  other  pa- 
IWuU.     Ki*.i  v«  i  «N^.  4  C\  &  P.  398.  [Park] 

\\  hme  a  |H'r«i\m.  uadertakiug  the  curenf  a  disease 
^^hvdt^i  W  bus  itx^eivtHl  a  medical  education  or 
a«»l>  ^  Is  H^^kv  ^^^  gtxvM  ueitU^ence  in  attending  his 
iinUi^iil  atWi  he  hss  applied  a  remedy,  or  of  groea 
lat^M^^  la  I  he  appU«Milion  of  it,  and  death  ensues 


hi  ooDtaqnonc*  of  oithcr,  ha  ia  liable  to  beeonidii 
of  manahmghter.  Rt*  y.  Leag,  4  C  &  P.  « 
[Bayley,  Bolland  and  Boaanqoet] 

If  a  person  bondjide  and  honmdy  exmiaipkii 
beat  akill  to  euro  a  patient,  perform  an  opantin 
which  caoaea  the  patient's  destb,  ha  is  not  goBtTrf 
manslaoghter ;  and  it  makea  no  diifcreaoe  vkihi 
■ooh  peraon  bo  a  regular  raigaon  or  aot,norak> 
ther  ha  has  had  a  regular  medicsl  edofoation  aioL 
Hex  y.  Van  ButchtU,  3  C.  &  P.  6t9.  [Hnllock] 

An  indictment  for  manslangkter  cliiifed,tliaA 
gave  the  deceaaed  divers  moitsl  blows  it  P,  iiih 
county  of  M,  and  that  the  deceaaad  laagoiiiMdd 
died  at  D,  in  the  oountj  of  K ;  and  that  tiMprinw 
was  then  and  there  aiding  in  the  commisinofik 
felony:— Held,  that  the  indictment  was  good, ad 
that  the  word  there  referred  to  P,  in  the  aaxji 
M.     Rtx  v.  HargniM,  6  C.  &  P.  170.  [Pittmij 

Although  all  persona  at  and  8anctioBiigftpd» 
fight,  where  one  of  the  combatsnts  is  k^.  ■> 
ffoiltj  of  manslaughter,  as  principals  in  the  lecnd 
oegree ;  yet  they  are  not  such  socomplioef  a  r- 
quire  their  evidence  to  be  confiimed,  if  tbtj  m 
called  as  witneasca  against  other  parties  dur|d 
with  the  msnslanghter.  Rex  v.  Hargnttj  iCk 
P.  170.  [Patteson] 

A  was  indicted  for  the  manslsaghtar  of  B,bfi 
blow  of  a  hammor.  No  proof  was  giwa  fS  ^ 
striking  of  any  blow,  only  of  a  scuffle  betTM  ^ 
parties.  The  appearance  of  the  iajury  an  oob» 
teat  with  the  supposition,  either  of  t  Nov  ■» 
a  hammer,  or  of  a  puah  against  the  lock  or  kij  at 
door :— Held,  that  if  it  area  occssioaed  ^7^ 
with  a  hammer,  or  any  other  bard  sabsasM  Mdn 
the  band,  it  was  sufficient  to  support  the  isdictacsi; 
but  otherwise,  if  it  was  the  result  of  a  paibasn^ 
the  door.     Rex  v.  Martin,  6  C.  &  P.  1«8.  [iW 

An  indictment  for  manslaughter  ebaigedi  (m 
the  deceaaed  was  on  horsebsck,  aad  that  ttepn- 
soner  struck  him  with  a  atick,  and  that  the  d<0M|n> 
from  a  well-grounded  apprebensioa  of  >  /"^' 
attack,  which  would  have  endangered  hjj  J*- 
spurred  his  horse,  which  becsme  frighMiM.  >m 
threw  him,  giving  him  a  mortal  fractals,  j^^ 
dence  was,  that  the  prifioner  suiick  tke  MttHM 
with  a  small  stick,  and  thst  the  latta  lode  iv^* 
and  the  former  rode  after  lira  ;  '^^*'^P*[  i 
deceased  spurred  his  horse,  which  then  ^^^ 
threw  him,  whereby  he  was  killed  •— ;Hidd,  a» 
this  evidence  sufficiently  supported  the  indientet. 
Brxy.  Hickman,  5  C.  &  P.  151.  [Perk] 


NATIONAL  DEBT. 
[Amendment  of  acts  regulaUngtheicdHetioe«i 
10  Geo.  4.  c.  27,  7  Law  J.  Stat.  66.] 


NAVIGATION  LAWS. 

[See  11  Geo.  4.  c.  ««,  An  Act  to  ^Jg 
conaolidate  the   Laws  relating  to  the  Pa/  " 
Royal  Navy,  8  Lew  J.  Stat.  St.  ^  . » - 

Treasurer  of  the  Navy,  1  Will.  4.  c.4!.8  ^w 

^•^'■'•^^'^  .f^E^ 

An  American  subject  cannot  tnd^"*?  fJ5 

to  India*     WiUun  v.  Backhoum,  Pea.  A.a  ^^- 


NE  EXEAT  REGNO— NEW  TRIAL. 


203 


NE  EXEAT  REGNO. 

A  writ  of  ne  eieat  regno  dischtrged  with  cotti, 
wb«rei  upon  tbe  affidavit  of  the  plaintiff,  and  the 
answer  of  tbe  defendant  taken  together,  there  was  a 
■troDg  jrrimd  fade  case  that  notbinf  was  due  from 
the  defendant  to  tbe  plaintiff.  Lto  w.  Lambertt  9 
Rnsf.  417. 


NEGLIGENCE. 
[See  Action  and  Stage  Coach.] 


NEW  TRL^L. 

(A)  Where  granted  or  refused. 

(a)  lu  gtneraL 

(  b)  Amount  of  Damage, 

(e)  AgalMi  Evidence. 

(d)  AHmmion  and  Rejection  of  Emdence, 
and  Ahtence  of  Witneute. 

(e)  Surprite, 
(/)  Termi, 

(B)  Motion  for. 

(C)  Costs. 

(A)  Where  granted  of  refused. 
(a)  In  general. 

On  a  yerdict  for  plaintiff,  and  motion  by  defen- 
lant  for  a  new  trial — aembU,  that  the  argument,  that 
f  tbe  defendant  should  obtain  a  ▼erdict»  tbe  plain- 
iff  must,  by  matter  on  tbe  record,  have  jodgment 
ton  obttante  veredicto,  will  not  induce  the  Coort  to 
■efose  a  new  trial,  if  in  other  respects  proper  to  be 
granted. 

Tbe  ground  snggetted  (and  undecided)  was,  that 
he  bye-laws  were  bad  on  the  ftee  of  tbem,  in  giving 
be  penalty,  or  part  of  it,  to  a  stranger  to  tbe  cor- 
loration,  and  in  giTing  the  power  of  recovering  it 
o  a  stranger.  Daviet  t.  Morgan,  9  Law  J.  Ezcb. 
53,  8.  c.l  C.  &  J.  587,  B.  c.  1  Tyrw.  457. 

Circumstances  under  which  a  new  trial  of  an 
Bsue  of  devitavit  vel  non  will  be  directed. 

A  third  trial  of  an  issae  of  devitavit  vel  non  direct- 
id,  after  two  juries  bad  found  in  faTour  of  tbe  wilL 

Quare,  whether,  in  a  questiou  between  a  devisee 
Old  an  heir-at-law,  the  Court  will  bind  tbe  inheri- 
ance  by  tbe  result  of  one  trial.  Wituheleea  t. 
Vauehope—Tod  v.  Wineheltea,  S  Russ.  441. 

The  jury  at  Nisi  Prins,  intimate  that  they  are 
atisfied  on  a  particular  point;  counsel  in  conse- 
raencB,  elect  to  keep  back  further  evidence:  the 
erdict  being  afterwards  adyerse,  affords  no  ground 
Dr  a  new  trial.  WiUianu  y.  Beaumont,  9  Law  J. 
^zch.  16. 

New  trial  of  an  issue  directed  in  a  tithe  suit,  it 
ppearing  that  the  yerdict  had  been  obtained  by 
urprise,  and  against  tbe  opinion  of  tbe  leamea 
aage  who  tried  it ;  the  yerdict  being  also  contrary 
»  the  opinion  of  the  equity  Judge.  WiUie  y.  Far^ 
pr,  S  Y.  &  J.  264. 

(6)  Awumnt  of  Damagte, 

The  plaintiff  importuned  the  defendant  for  charity, 
ud,  refoaing  to  quit  the  premieoe  when  desired, 
to  defendant  gaye  him  in  charge  to  a  constable. 


who  detained  him  a  night,  and  on  tbe  following 
morning  brought  him  again  to  the  defendant,  who, 
after  some  altercation,  gave  bim  tl.  and  afterwards 
2j.  6d„  with  which  tbe  plaintiff  went  away.  In  an 
action  for  tbe  false  imprisonment,  tbe  jury  gave  a 
yerdict  for  tbe  plaintiff,  damages  100/.  The  Court 
directed  a  new  trial  for  excessive  damages.  Price 
y.  Severn,  9  Law  J,  C.P.  99,  s.  c.  7  Bine.  316,  s.  c. 
5  M.  &  P.  1«5. 

.  Tbe  Court  adhere  so  rigidly  to  their  rule,  not  to 
bear  a  motion  for  a  new  trial,  on  the  ground  of  the 
verdict  being  contrary  to  the  facts,  where  the  ver- 
dict is  under  20L,  that  they  refused  to  hear  auch  a 
motion,  although  it  was  made  upon  affidarit,  dis- 
closing fraud  not  discovered  by  the  unsuccessful 
party  until  after  the  trial.  Caarum  v.  Lasi6,  6  Law 
J.  K.B.501. 

Altboogb  tbe  Court,  it  seems,  will  grant  a  new 
trial,  where  tbe  verdict  is  perverse,  in  a  cause 
wherein  tbe  matter  in  dispute  is  below  20/.,  thejr 
will  not  grant  it  if  there  be  eyidence  on  both  sides, 
though  greatly  disproportionate.  Seott  v.  Watkint; 
8  Law  J.  C.P.  158,  s.  c.  4  M.  &  P.  237. 

(e)  Againtt  Evidence. 

Where,  on  an  issue  in  a  suit  in  equity  for  small 
tithes,  instituted  by  a  lay  impropriator,  claiming 
against  persons  who  set  up  a  title  by  grant  in  an- 
other, also  claiming  by  lay  title,  to  the  tithes  of  the 
particular  lands  in  their  occupation,  the  iury  found  a 
verdict  for  the  defendants,  the  Court  rehised  to  dis- 
turb it,  on  motion  for  a  new  trial,  made  upon  the 
ground  that  the  evidence,  chiefly  documentary,  was 
wholly  with  the  plaintiffs,  and  that  the  learned 
Judge  bad  misdirected  tbe  jury  in  respect  of  the 
leeal  doctrine  of  presumption  of  right,  as  applied  to 
tithe  cases.     Ringrote  v.  Todd,  12  Price,  650. 

(d)  Admiirion  and  R^eeiion  of  Evidence,  and  Ab' 

tenee  of  Witnetsee. 

The  Court  refused  to  direct  a  new  trial  on  the 
mere  ground  that  a  principal  witness  in  the  cause 
was  admitted  to  give  evidence,  though  he  bad  dis- 
obeyed an  order  made  by  the  Judge  for  the  exclu- 
sion of  the  witnesses  during  tbe  trial.  The  admit* 
aion  or  rejection  of  a  witness  in.  such  a  case  is  in 
the  discretion  of  the  Judge.  Parker  y.  Af<  William, 
8  Law  J.  C.P.  276,  a.  c  6  Bing.  683,  s.  c.  4  M.  & 
P.  480. 

Where  an  interested  witness  is  examined,  but  his 
eyidence  is  not  material,  or  the  facts  proved  by 
bim  are  borne  out  by  other  witnesses,  the  solitary 
fact  of  interest,  no  ground  for  a  new  trial.  Wil' 
Uami  V.  Beaumont,  9  Law  J.  Excb.  16. 

The  admission  of  inadmissible  evidence  on  the 
trial  of  an  issue  directed  by  a  coort  of  equity,  is  not 
such  an  objectioo  to  a  verdict,  where  there  waa  other 
eyidence  given  in  support  of  the  case  of  tbe  success- 
ful p^rty,  as  to  afford  ground  for  a  new  trial,  if  the 
eourt  of  equity,  or  tbe  Judge  who  heard  the  cauae, 
be  satisfied  with  tbe  yerdict  upon  the  unobjectionable 
eyidence  vrith  reference  to  tbe  object  of  the  issue. 
Pulley  y.  HiUon,  12  Price,  625. 

Where  a  particular  piece  of  eyidence  has  been 
improperiy  admitted,  but  there  is  otherwiss  sufli- 
cient  to  sostsin  the  verdict,  independently  of  that 
which  was  so  improperly  admitted,  the  Court  will 
not  grant  a  new  trial.     Doe  d.  Lerd  Tejfnkam  r. 
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ry/«r,  8  Law  J.  C  J*,  nt,  ■.  e.  6  Biag.  561^  ■.  c 
4  M.  &  P.  377. 

SembUt  that  mithoogb,  <m  an  applioatioo  for  a  n«w 
trial  for  rajeotion  of  aridencay  tha  Coort  may  be  of 
opinion  that  such  evidence  ongbt  to  bave  been  re* 
teired ;  yet,  if  it  alio  appaara,  tbat  from  a  defeat 
of  eTi dance  on  the  part  of  the  applicant,  be  would 
not  have  been  entitled  to  a  yerdict,  if  the  rejected 
eridence  bad  been  received,  they  will  refuaa  tbe  new 
trial.  Dcmt  v.  Morgan,  9  Law  J.  £zob.  153,  a.  c. 
1  C.&  J.  157,  e.  c  1  Tyrw.  457. 

In  an  action  on  a  bill  of  ezcbange,  tbe  Court  aet 
aaide  (on  payment  of  coata,)  a  nonao it  which  waa 
oecaaioned  by  tbe  non-attendance  of  tbe  witneeeea 
subpoenaed  Ujt  tbe  pnrpoee  of  proving  the  band- 
writiag  of  tbe  defendant,  tbe  acceptor.  ShHUio  v. 
Thee,  8  Law  J.  C.P.  S93,  a.  c.  6  Bing.  753,  a.  c. 
4  M.  &  P.  575. 

Tbe  Court  will  not  permit  a  party  to  move  for  a 
sew  trial,  on  an  objection  to  tbe  applicabili^  of 
evidence,  unleaa  tbe  objection  be  taken  i>efore  tha 
Judge  commencea  bia  aumming  up.  Abbott  v.  Far- 
toHi,  7  Bing.  563,  a.  e.  5  M.  &  P.  5f  1. 

(tf)  Surpritg. 

The  Court  will  not  relieve  a  plaintiff  by  aetting' 
aaide  a  nonsuit  on  payment  of  coata,  where  tbe  non- 
auit  baa  bean  aoffered  in  conaeqnenoe  of  bia  baiag^ 
by  mistake,  unprepared  on  the  trial.  Swayna  v. 
Infilby,  8  Law  J.  K.B.  If  1,  a.  c.  5  M.  &  R.  125. 

The  Court  refuaed  to  grant  a  new  trial,  on  pay* 
Ment  of  coata, — where  the  cause  bad  been  aofferad 
to  pasa  aa  undefended, — on  an  affidavit  that  it  ao 
paased  through  the  neglect  of  the  clerk  who  had  the 
management  of  the  caoae.  Branch  v.  CasiertoR,  9 
Law  J.  C.P.  48,  a.  0.  7  Bing.  224,  a.  e.  4  M.  &  P. 
867. 

Motion  for  a  new  trial  on  tbe  ground  of  surpriae, 
refused ;  it  appearing  that  the  defence  proposed  to 
be  set  up  was  infancy,  under  circumatanoea  which 
ahewed  the  merits  were  aj^ainst  the  defendant. 
Grimsby  v.  Biiling,  9  Law  J.  K.B.  260. 

Where  a  defendant  omitted  to  appear  at  tha  trial 
in  an  action  for  orim.  con.  with  his  sister-in-law,  and 
tbe  jury  gave  more  damagea  than  were  laid  in  tha 
declaration,  the  defendant  aaaigning  no  good  reaaon 
for  not  appearing  to  defend  ;  the  Court  refuaed  to 
grant  a  new  trial  on  any  terma.  Jkfoi^tfrt  v.  Bamicw/i, 
7  Bing.  224,  n. 

(/)  Tarmi. 

Where,  on  tbe  first  trial,  the  defendant,  under  the 
general  isanc,  set  up  a  particular  defence,  the  Court 
on  granting  a  new  trial,  moved  for  by  him,  oonfined 
him  to  the  same  defence.  Thwtites  v.  Sainsbury,  9 
Law  J.  C.P.  167,  a.  c.  7  Bing.  437,  a.  o.  5  M.  &  P. 
321. 

Where  the  plaintiff  baa  died  after  yerdict,  the 
Court  may  grant  a  new  trial  on  tbe  application  of  the 
defendant,  and  would  in  such  caae  impoae  terma  on 
him  to  prevent  his  taking  advantage  of  the  plaintiff's 
death.     Griffith  v.  Williamt,  1  C.  &  J.  47. 

(B)  Motion  por. 

A  motion  for  a  new  trial  muat  be  made  before  the 
aame  jurisdiction  aa  diraotad  the  former  trial,  al* 
though  the  Judge  may  have  retigned.  Faataar  v. 
Figei,  2  Sim.  319. 


A  motion  for  n  new  trial  aanot  be  aatstnri 
under  the  5  Geo..  4.  e.  106,  until  the  tnaaoi^ 
haabeen  tranamiitad  Id  tha  cevt  abofa.  Dmi. 
Jon€$,  8  Law  J.  K.B.  88. 

Where  aeaoae  ia  tried  atthe  aittiags  ia teiB,iai> 
tion  may  be  made  for  a  new  trial,  at  aaj  ti»e«iib 
four  daya  after  the  return  of  the  if iilni^Xi  dtbo^ 
more  than  four  daya  have  elapaed  ance  tbe  ftial 
Jtfamit  V.  Clarke,  1  C.  &  J.  411.  a.  c  1  Tyrv.^ 

Where  a  party  wiahea  to  obtain  a  oaw  tmlofn 
isaoe,  he  muat  first,  on  an  arporfr  application,  ndi^ 
tbe  Judge  in  equity,  that  there  is  a  minilib 
ground  for  sending  to  the  Judge  who  tried  the  um 
for  bis  notes  of  the  trial.  Morris  v.  Damt,  3  Roi 
S18. 

(C)  COSTB. 

In  an  action  upon  a  statute  whicb  girei  Mk 
coata,  if  a  new  trial  be  granted,  ootbiag  beinnij 
upon  the  subject  of  aoata,  the  party  who  aww^ 
upon  botii  triala  ia  entitled  te  doabfeaosttcf  bill 
trials. 

By  the  practice  of  the  Court  of  Exch«qM^*t« 
a  new  trial  ia  granted,  the  party  who  iut««* npoi 
both  trials  ia  entitled  to  the  ooaUof  botb  toMkip* 
rule  for  the  new  trial  is  sileai  upon  tbe  R*je« 
of  coata.     Loader  v.  Thoetae,  1  C.  &  J.  54. 

On  the  trial  of  an  action  a  verdict wm foodfa 
the  defendant.  The  Court  set  aside  tha!  fom 
upon  an  objection  by  the  plaintiff,  tbataa  o'l'^fJJ 
paper  bad  been  laid  before  the jair.  ^^^P"]^ 
did  not  then  carry  the  cauae  to  a  Mcoadtriu;  m 
took  out  a  rule  to  diacontioae  on  p«ynwl«"* 
The  Master,  on  taxation,  allowed  the  defc""^ 
oosU  of  tbe  trial ;  aud  tbe  Court  heU  Uiat  iht«» 
dant  waa  entitled  to  them.  Sweeting  v.  H^  *  "■ 
J.  K.B.  339,  a.  c.  4  M.  &  R.  544.  ^ 

Where  a  venwede  neea  ia  awarded,  tba  w«*J 
party  ia  not  entitled  to  the  eoats  cil  tba  inj » 
Edwards  v.  Broum,  9  Uw  J.  JBwh.H •.«•!«-* 
J.  307,  s.  c  1  Tyrw.  182. 


NONSUIT. 

Where  tbe  Judge  on  tbe  trial  wo^J^ft! 
the  plaintiffougbt  toba  noa8uitBd,battb»plii»"| 

counsel  refuaea  to  be  nonauited,  and  tba  yj'r'^ 
verdict  for  tbe  plaintiff—*w«We,  tk^t  tba  C^^^ 
not  order  a  nonsuit  to  be  entered,  ^\7^^ 
new  trial  Barbm-  v.  Slohfh  7  Law  J.  h A  ^, 
Where  some  iaauee  are  found  (^^f^^ 
othera  for  the  defendant— a  nonsuit  nay  ww"^ 


Where  a  Judge,  in  hifi  chaige  to  mm*  TJ^ 
to  them  two  quaationa,  upon  their  ^^fv^Lriit 
of  which  in  a  particular  way,  ha  telU  ^J^^ 
to  find  foe  the  defendant,  aad  ^^^^Z^ 
upon  whicb  of  the  qiieations  they  ^^Ti.ikt 
plaintiff  thereupon  cbooaea  to  be  »f^^i  ^ 
Court  will  not  afterwarda  sat  arfde  ^^TlL» 
though  Uiey  may  think  the  Jodge  ^Y^if^' 
one  of  the  qoealiona.  Vaelsr  f.  C^ 
K.B.  541,  a.  c  1  B.  &  Ad.  14& 
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NOTICE  OF  ACTION. 
[See  Action  and  Trbspasb.] 


NUISANCE. 

A  iierson  whose  land  ia  occuiooally  liable  to  in- 
vry  by  the  overflow  of  jivn  water,  has  no  right,  ia 
lie  mode  of  protecting  himaelf  sgainat  that  injury,  tp 
mtduce  injury  or  damage  to  hie  oeigbbours  in  re- 
fieet  of  the  oourse  of  the  same  water.  Res  ▼•  Traf-* 
^ard,  9  Law  J.  M.C.  66,  a.  c.  1  B.  &  Ad.  874. 

Whether,  upon  an  indictment  far  nniaance  by  ob« 
rtructing  a  highway,  it  be  a  proper  question  for  the 
ury,  whether  the  general  benefit  to  the  public  by 
he  obstruction  be  equivalent  or  superior  to  the  in* 
ionyeniences  which  thereby  result  to  some  of  the 
)oblic — quare.  Rex  ▼.  Sir  John  Morri*,  9  Law  J* 
CB.  55.  s.  c.  I  B.  &  Ad.  441. 

A  man  carrying  on  a  noxious  busineis  in  a  plae6 
irhere  it  has  been  long  established,  is  indietable  for 
I  nuisance,  if  the  mischief  is  increased  by  the  man<* 
ler  or  extent  in  which  he  carries  it  on ;  not  other- 
vise,  although  the  business  hss  inereased  in  amount* 
Res  ▼.  WatU,  S  M.  &  M.  281.  [Tenterden] 


OCCUPANCY. 

A  rent-charge  jnw  autre  tie,  where  the  grantee 
lies,  cestui  que  trie  suryiring,  passes,  by  operation 
if  the  Statute  of  Frauds,  to  the  executor  of  the 
^ntee.  Bearpark  ▼.  HutchintoHf9  Lkw  J.  CP.  1, 
I.C.  7  Bing.  179,  s.o.  4  M.  &  P.  848. 


OFFICE  AND  OFFICER. 

[11  Geo.  4.  &  1  WiU.  4.G.  58,  explained  and 
onended  by  1  Will  4.  c  35,  9  Law  J.  SUt.  64. 

Receipt  and  appropriation  of  fees  and  emolu- 
nsnts  of  officers  of  superior  courta  of  common  law, 
vgulated  by  1  Will.  4.  o.  58,  8  Law  J.  Stat  117.] 

Where  a  bishop's  registrar  had  a  right  to  appoint 
I  deputy,  "  to  be  approved  of  by  the  bishop ; '  and 
n  ease  no  one  so  appointed  was  approved  and  al- 
owed,  the  bishop  was  to  be  at  liberty  to  appoint : — 
Seld,  that  the  bishop,  refusing  to  approve  of  and  al- 
ow A  B  as  a  deputy,  stating,  3iat  he  so  refused  '*  for 
pood  and  anfficient  reasons,"  was  justified  in  so- 
«fusittg;  and  that  he  was  not  bound  testate  bis 
«aaons.  Res  v.  ihs  Bitkep  of  GtoueeOer,  9  Law  J. 
K.B.  228,  s.  c.  2  B.  &  Ad.  158. 

The  office  of  derk  to  the  deputy  registrar  in  the 
Prerogative  Court,  Canterbury,  is  not  an  office  con- 
lected  with  the  adminiatration  of  justice  within  the 
neaning  of  sUtute  5  &  6  Edw.  6.  c  16,  eo  as  to 
prevent  its  being  aliened  or  charged.  Nor  is  an 
dienation  of  or  charge  on  the  profits  of  the  office, 
contrary  to  the  policy  of  the  law,  restricting  the 
ilienation  of  the  income  of  a  public  officer.  Atton 
NGwim2«/i,3  Y.  &  J.  13d 

The  salary  of  an  assistant  parliamentary  counsel 
to  the  Treoaory  is  not  assignable,  and  the  Court  will 
lot  appoint  a  receiver  of  it.  Coopsr  v.  ReUly, 
t  Sim.  560,  S.C.  1  Ross.  &  M.  569. 


OXJTLAWRY. 

[See  SeQUBSTKATION.3 

Where  to  a  special  eapiat  utiagatum  theaheriff 
returns  an  inquisition,  finding  that  the  defendant 
has  benefices,  but  no  lay  fee,  this  Court  will  award 
a  writ  of  aequestration  upon  reading  the  transcript 
of  the  outlawxy  and  inquisition.  Res  4.  Hind,  1  6. 
&  J.  389. 


PALACE  COURT. 
[See  Malicious  and  VEXATfoos  Aakbst.] 


PARENT  AND  CHILD. 
[See  Infant  and  Guardian  and  Ward.] 

Interest  at  41.  per  cent,  directedto  be  computed  on 
advancements  made  by  a  father  to  his  children  fi;om 
the  time  when  the  father's  property  vras  divisible 
amongst  them.     Andrewet  v.  George,  3  Sim.  393. 

Where  a  father  baa  deeerted  his  children,  and  ia 
not  of  ability  to  maintain  them,  the  Court  will  make 
an  order,  referring  it  to  the  Master  to  approve  of  a 
proper  person  to  set  in  the  nature  of  a  guardian,  and 
to  inquire  whether  it  will  be  for  the  benefit  of  the 
infants  that  a  certain  aum  should  be  raised  out  of 
property  to  which  they  ere  absolutely  entitled  under 
a  will ;  and  upon  the  Master's  report,  that  it  is  for 
their  benefit,  and  with  the  consent  of  the  executors 
pf  that  will,  the  Court  will  order  the  sum  to  be  raised 
accordingly.  In  re  Mary  England,  1  Russ.  &  M. 
499. 

The  Court  of  Chaaceiy  has  jurisdiction  to  appoint 
a  guardian  for  infants,  being  wards  of  the  Court, 
•xoloding  the  father :  and  upon  evidence  that  the 
father  was  living  in  a  state  of  adultery,  and  had  en- 
•ouraged  his  children  in  swearing,  keeping  low  com- 
pany, &o. ;  it  was  held  a  fit  case  to  exercise  the 
power  to  exclude  him  from  the  guardianship, 
WellatUy  v.  WeUeeUy,  2  Bligh,  N.s.  1S4,  s.o.  1  D. 
U  CI.  158. 


PARLIAMENT. 

[See  10  Geo.  4.  c.  7,  enabling  Roman  CathoHoa 
to  vote  at  eleetiona,  and  to  sit  and  vote  ia  parliament, 
and  10  Geo.  4.  c.  8,  relative  to  election  of  members 
of  parliament  in  Ireland,  and  the  qualification  of 
votwB,  7  Law  J.  Stat  13, 19.] 

Persons  accepting  the  offices  of  governor  or  de- 
puty governor  in  the  Esst  Indies,  excluded  from 
iieing  members  of  the  House  of  C<munons,  10  Geo.  4. 
c.  6S,  7  Law  J.  Stat.  145. 

5  Elis.  c.  1  and  7  Jan.  1.  eu  6,  repealed  aofyr  9B 
they  require  certain  oaths  to  be  taken  by  members 
of  the  House  of  Commons,  1  &  S  Will.  4.  o.  9. 

The  Treating  Aot,  7  &  8  Will.  3.  c.  4.  only  ap- 
plies to  candidates  and  their  agents.  Hugke$  v* 
MerihaU,  5  C.  &  P.  150.  [Patteson] 

Sembk,  that  this  Court  will  not  sssist  a  party  in 
getting  baek  an  estate  conveyed  by  him  for  an  ille- 
gal purpose,  as,  to  enable  the  grantee  to  vote  at  aa 
4laDUon,  or  to  ait  in  parliament,  ovuk  though  it  ban. 
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not  been  ated  for  the  illegil  pnrpoee.    GrovM  ▼• 
Grovei,  3  Y.  &  J.  165. 

Qu^e — Whether  an  tction  will  lie  for  refoitng  to 
take  the  oath  of  a  Toter  at  an  election  for  memben 
of  parliament : — Clearly  it  will  not,  nnlom  the  de- 
fendant bat  acted  wilfully  wrong.  WiUiaimt  t. 
Lmns,  Pea.  A.C.  157.  [Kenyon] 


PARTIES  TO  SUITS. 

[See  ConrANY  (C).] 

(A)  Who  may  be. 

(B)  Objection  fob  Want  of. 

(C)  What  Parties  necessary. 

(D)  Interest  OF. 


(A)  Who  may  be. 
[See  Equity.] 

lTh€  King  rf  Spain  t.  Maehado,  4  Rats.  225, 360, 
Dig.  Law  J.  362.] 

A  foreign  soTereign  may  sue  as  a  plaintiff  in 
equity.  HulleU  ▼.  the  King  rf Spain,  t  Bligh,  N.  8. 
3l,s.c.l  D.  &C1.  160. 

(B)  Objection  for  Want  of. 

Where  a  defendant  in  a  bill  thinks  he  can  rely  on 
an  objection  of  want  of  parties  to  the  bill,  he  must 
make  that  objection  in  the  court  below,  and  will 
not  be  allowed  to  make  it  for  the  first  time  when  the 
case  comes  before  the  House  of  Lords.  Muliint  r, 
Townsend,  2  D.  &  CI.  430. 

By  a  treaty  between  the  goyemments  of  France 
and  Spain,  it  is  agreed,  that  France  shall  pay  to 
the  King  of  Spain,  a  certain  sum  of  money  to^  be 
distriboted  by  bira  among  his  subjects  having  claims 
against  the  government  of  France.  This  sum,  by 
the  terms  of  the  treaty,  is  made  payable  to  an  agent 
to  be  appointed  by  the  Kin^  of  Spain.  He  accord- 
ingly appoints  an  agent,  who  received  the  sum  sti* 
Culated,  and  afterwards  deposits  part  of  it  in  the 
ands  of  merchants  in  Loudon,  in  the  name  of  his 
secretary.  But  accounts  of  the  money  so  deposited 
are  rendered  by  the  merchants  to  the  depositor,  and 
not  to  his  secretary. 

Upon  a  bill  filed  in  equity,  in  the  name  of  the 
King  of  Spain  as  plaintiff,  against  the  depositories 
and  the  depositor,  stating  these  facts,  and  praying  a 
disoorery,  account,  and  payment  of  the  money  into 
court,  &c.  the  defendants  demurred  upon  the  grounds 
of  a  defect  of  parties,  and  that  a  foreign  sovereign 
cannot  sue  in  a  court  of  equity  in  England  ; — Held, 
affirming  the  order  of  the  Court  below,  that  the  de* 
murrer  was  properly  overruled ;  that  a  foreign  sove- 
reign may  sue  as  plaintiff  in  equity :  and  that,  under 
the  circumstances  of  the  case,  it  was  not  necessary 
that  the  cestui  que  trugti  (the  Spanish  claimants)  or 
the  nominee  of  the  agent  should  be  parties  to  the 
suit.  HuUett  V.  the  King  of  Spain,  2  Bligh,  N.  8. 31 , 
s.  c.  1  D.  &  CL  109. 

(C)  What  Parties  necessary. 

One  party  interested  in  a  debt,  cannot  file  a  bill 
for  his  share  without  making  all  the  other  parties 
interested  in  that  debt,  parties  to  the  suit--Centr^ 


as  to  legatees     Alexander  v.  MmUtms,  9  him  J, 
Chaoc  3. 

If  one  of  two  persons  named  trustees  nod  aa> 
enters,  disclaims  and  renounces,  and  aftcmfc 
possesses  himself  of  assets  as  the  agent  of  the  ods, 
who  has  accepted  the  trust  and  prored  the  vriB,  li 
does  not  thereby  become  acconntable  as  a  trsset 
and  executor,  and  ought  not  to  be  naade  a  party  a 
a  suit  for  the  administration  of  the  eelste.  Deie  t, 
Evtrard,  1  Rnss.  ft  M.  231,  s.  c  1  Tarn.  37& 

Where  a  bill  was  filed  against  the  devisee  of  iks 
lease,  praying  that  the  lease  might  be  declared  vrni^ 
and  the  defendant  insisted  that,  if  the  Veam  wm  si 
aside,  the  plaintiff  on^t  to  repay  tbe  nweies  si- 
pended  by  ois  devisor  in  the  impfovemeut  of  ka 
premises: — Held,  that  the  ezeeotor  of  tbe  devisBr, 
who  had  assented  to  the  devise  of  tbe  leese,  n 
not  a  necessary  party  to  the  enit.  Mmipea  v.  AA- 
land,  S  Russ.  273. 

SenMe,  where  the  rsstat  que  tnutt  ooavey  tk« 
beneficisi  interest  in  a  portion  of  the  property  te  lis 
purchaser,  the  purchaser  may  file  a  bill  agaiast  tks 
trustee  for  a  conveyance  of  tbe  legal  estate,  witfastf 
making  tbe  eettui  que  trutte,  who  sold  to  kisii,  pa^ 
ties  to  the  suit     Goodsen  r.  EUieaan,  3  Rosa.  583. 

Persons  having  prior  incombrnnocs  os 
and  copyholds,  of  which  a  trader,  who  died  i 
was  seised  at  the  time  of  his  death,  ought  set  te  be 
made  parties  to  a  bill  for  payment  of  his  dektseetef 
hia  real  esute.     Parker  v.  Fuller,  1  Russ.  ft  Hi.  6J& 

Tbe  mortgagor  is  a  nececsaiy  party  to  a  hH  ky 
a  second  mortgagee  to  redeem  the  first  ■urtgagc, 
and  foreclose  the  equi^  of  redemption.  Fsnaer  v. 
Curtit,  2  Sim.  466. 

A  second  mortgagee  may  file  a  bill  of  ietedcsgw 
against  the  mortgagor  and  third  mortgagee,  withast 
making  a  first  mortgagee  a  party.  Aoat  v.  P^e,  f 
Sim.  471. 

In  a  bill  for.  raising  l^acies  charged  ea  raal  es- 
tates, the  annuitants  are  necessary  parties. 
V.  Hayter,  9  Law  J.  Chanc  197. 

To  a  bill  for  a  commission  to  aseerts 
daries,  all  persons  having  any  interest  h  tbe  pro- 
perty, are  necessary  partiea.  RayUy  r.  Aesf,  1 
Russ.  &  M.  659. 

(D)  Interest  op. 

iHarvey  v.  Cooke,  4  Ross.  34,  Dig.  Law  J.  364.] 

On  a  bUl  filed  by  the  King  of  Spsm.  against  ihi 
depositor  and  depoaitories  of  a  eom  of  aaoaey,  feed 
by  tbe  King  of  France,  to  be  distribated  amoagst  tks 
subjects  of  the  former,  whether,  alter  the  mosij 
has  been  brought  into  oourt,  the  parties  haviag  as 
interest  in  the  final  distribution  could  snstsia  a  bifl 
to  effectuate  their  claims — qumre,  HulUn  v.  iba  Kiag 
4  Spmn,  2  Bligh,  N.S.  31,  s.  c.  1  D.  &  CL  169. 

Ilie  Court  will  not  hear  a  person  who  is  not  s 
party  to  tbe  suit,  though  he  be  materisDy  iateisMcd 
m  die  subject  matter.  DeUgal  v.  NajfUr,  9  Law  J. 
C.P.  167,  s.  c.  7  Ring.  460,  ••  c  5  M.  &  P.  413. 


PARTICULARS  OF  DEMAND. 
[See  PsACTiCB.] 


PARTNERS. 
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1>ARTNERS: 

[See  Bankrupt  and  Company.] 

Partnership. 

(a)  Hvw  eoHttUutml, 

(6)  DUtoiution, 
Partners. 

(a)  Right t  and  Intirestt. 

(b)  Lta6i7itiet. 
(C)  Actions  and  Suits. 

(a)  In  gtntraL 
{b)  Endguee. 


(A) 


(B) 


(A)  Fartnersrip. 
(a)  How  eouttUuted. 

Nirol  ▼.  Bumand,  4  Ross,  f  47,  Dig.  Lsw  J.  364, 

S66.2 

Qu4er«— Whether  sd  sgreemeot  to  give  an  agent 

yearly  salary,  and  also  a  certain  share  of  the  pro- 

ta  of  a  particular  adventure,  will  constitute  him 

partner.  Wiihington  v.  Herring,  7  Law  J.  C.P. 
72, 8. 0.  5  Biog.  449,  s.  c.  3  M.  &  P.  30. 

(6)  DiuoluUon. 

Ptmbtrton  v.  Oo^j,  4  Ross.  154,  Dig.  Law  J.  336.] 

An  advertisement  of  the  dissolution  of  a  partner* 
hip  in  the  London  Gazette,  is  not  p«r  m  notice  to 
larties  having  had  dealines  with  the  firm,  resident 
hroad  ;  hot  to  fix  them  witp  a  knowledge  of  the  fact, 
ixpress  notice  must  be  given  to  them.  EUievant  v. 
^on,  8  Law  J«  C.F.  3. 

The  plaintiff  and  defendant  held  some  powder- 
Dills  on  a  lease,  which  would  expire  in  1831,  the 
ilaintiff  filed  his  bill  for  a  dissoluiion  of  the  part- 
lership  ;  it  was  objected  by  the  defendant,  that  the 
lartnership  must  last  during  the  lease  ;  but  the 
^ourt  held  the  partnership  dissolved  from  the  time 
tated  in  a  notice  given  by  the  plaintiff  to  the  de- 
Bttdant     Aleock  v.  Taylor,  1  Tarn.  506. 

A  person  made  a  contract  with  one  partner  alone, 
lOt  knowing  of  the  other ;  it  was  to  be  a  continuing 
on  tract,  for  the  hire  of  a  carriage;  the  partnership 
ras  afterwards  dissolved,  and  the  partner,  with 
rhom  the  contract  was  made,  left  the  business, 
rhich  was  continued  by  the  other : — Held,  that  the 
ezson  making  the  contract,  was  not  bound  to  go  on 
ipon  it  with  the  other  partner.  Roluon  v.  Drum- 
unid,  9  Law  J.  K.B.  187,  8.  c.  2  B.  &  Ad.  303. 

If  A  and  B,  being  partners,  dissolve  their  partner- 
hip,  and  in  the  deed  of  dissolution  it  be  stipulated 
bat  A  shall  receive  all  debts  due  to  the  firm,  and 
fterwards,  C,  a  debtor  of  the  firm,  accept  a  bill  of 
zohange  drawn  by  B,  for  the  amount  of  the  debt 
Ae  to  the  firm :— Held,  that  this  stipulation  in  the 
ieed  of  dissolution  is  no  defence  to  an  action  by  B 
gainst  C  on  this  bill  of  exchange. 

Either  partner,  after  a  dissolution  of  partnership, 
isy  receive  debts  due  to  the  firm,  notwithstanding 
uch  a  stipulation  in  the  deed  of  dissolution  ;  and, 
fter  a  dissolution  of  partnership,  either  party  may 
ive  a  release  to  a  debtor  of  the  firm.  King  v.  Smith, 
!  C.  &  P.  108.  [Tenterden] 

A  general  dissolution  of  partnership  between  A 
nd  B,  does  not  operate  to  discharge  A  from  his 
Bsponsibility  for  the  subsequent  conduct  of  B,  in 


respeet  of  the  engsgemeiits  of  the  psitnership  with 
third  persons,  made  prior  to  the  dissolution.  Amt 
V.  Goodrich,  4  RuSs.  430. 

(B)  Partners. 

(a)  RighU  and  InUretts, 

[See  pott  (C,  a).] 

A  and  B  being  in  partnership,  and  A  reaiding  in 
England,  and  B  in  America,  A  may  bind  B  by  a 
bill  of  exchange  drawn  in  their  joint  names,  though  B 
had  no  notice  of  the  bill,  nor  is  st  all  interested  in  the 
transaction,  provided  the  holder  do  not  know  of  the 
fraud.    Sutton  v.  Gregory,  Pea.  A.C.  150.  [Kenyon] 

One  of  two  partners  having,  after  the  dissolution 
of  the  partnership,  given  a  cognovit  for  a  partner- 
ship debt  due  before,  and  for  costs  ss  between  sttor- 
ney  and  client — The  Court  set  aside  a  judgment  and 
execution  thereon.  RatMiono  v.  Drakeford,  8  Law 
J.  C.P.  117,  s.  c.  6  Biog.  375,  s.  c.  4  M.  &  P.  57. 

A  deposit  of  private  deeds  by  one  partner,  made 
under  a  written  agreement,  to  secure  psyments 
made  for  him,  will  cover  payments  made  on  behalf 
of  the  firm,  if  there  be  evidence  that  the  deposit 
was  really  made  in  respect  of  the  partnership  debts. 
Chuek  V.  Freen,  «  M.  &  M.  259.  [Tenterden] 

A,  having  underuken  to  negotiate  for  the  pur- 
chase of  certain  property,  on  behalf  of  an  intended 
partnership,  which  was  to  consist  of  himself  snd  B 
and  C,  and  a  contract  for  the  purchase  of  the  pro- 
perty  having  been  concluded  by  A,  B,  and  C,  with 
the  vendors,  those  vendors  st  me  same  time  agree 
to  give,  and  they  afterwards  pay  to  A,  12,000/.,  for 
his  private  benefit,  without  the  knowledge  of  B  and 
C  : — Held,  that  A  was  to  be  considered  as  having 
received  that  sum  for  the  benefit  of  the  new  part- 
nership, and  that  B  and  C  were  en  tilled  each  to  a 
third  part  of  it.  Fawcolt  v.  WhitAonu,  8  Law  J. 
Chanc.  50,  s.  c.  1  Russ.  &  M.  132. 

One  of  two  partners  after  the  dissolution  of  the 
partnership,  received  the  rents  of  a  debtor  to  the 
partnership,  and  retained  out  of  them  the  amount  of 
the  debt ;  and  he  stated,  that  he  did  this  on  an  un- 
deratanding  that  the  debtor  should  have  credit  for 
the  sum  so  retained,  and  that  he  considered  the  debt 
to  have  been  satisfied  by  these  monies  ;  but  no  ac- 
count had  been  settled  between  him  and  the  debtor : 
— Held,  that,  as  against  the  other  partner,  the  debt 
to  the  partnership  was  not  to  be  considered  as  satis- 
fied. Pritchard  v.  Draper,  1  Rum.  &  M.  191,  s.  c. 
1  Tam.  332. 

Plaintiff  and  defendant  being  partners,  and  defen- 
dant being  indebted  to  plaintiff  on  a  separate  ac- 
count, it  was  agreed  between  them,  that  plaintiff 
should  take  i^L  per  cent,  interest  on  his  sepsrate 
account  for  six  months,  from  March  the  1st,  1827, 
and  .5/.  per  cent,  afterwards;  that  the  partnership 
accounts  should  be  msde  up,  and  the  defendants 
share  of  the  proceeds  go  towards  the  liquidation  of 
his  sepsrate  debt ;  that  plaintiff  should  receive  sums 
due  to  the  firm,  discharge  jiartneri^hip  debts,  and 
apply  the  balance  towards  discharging  the  defen- 
dant's separate  debts  ;  that  the  partnership  might  be 
dissolved  any  1st  of  January,  on  six  months  notice 
being  given  ;  but  that,  in  consequence  of  the  plain- 
tiff's concessions  ss  to  interest,  it  was  expected 
there  should  be  no  dissolution  on  the  1st  of  January 
neit  ensuing : — Held,  tliat  this  agreement  did  not 
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•utpMid  the  plaintMr  *•  right  to  SM  the  delhodent 
tbr  the  eepeimte  debt  doe  mm  htm  to  the  pbintiC 
Siimptgn T.  Raeyum,7  Bing. 617,  e. c  5  M. &  P.6lt. 

(ft)  LioKtilMf. 

The  eobecriben  who  atteid  t  committee  for  ma- 
naging the  concerna  of  ao  hoapital,  are  liable  to  the 
creditors  of  the  hospitaL  Burlt  ▼.  Smith,  7  Btog. 
r05,  a.  c.  5  M.  &  P.  795. 

If  A  and  B,  as  partnera,  engage  in  a  specnlalioB 
with  C,  A  if  anewerable  to  C,  in  reepect  of  the 
dealinga  of  B  in  the  joint  epecnlatton.  JuU  ▼. 
Geodrieh,  4  Rum.  4S0. 

Where  a  leaae  of  minee  is  taken  hy  six  persons, 
lor  the  purpoee  of  working  them  in  partnership,  and 
the  managing  partner  becomes,  in  the  course  of  sach 
management,  indebted  to  the  eoneem,  his  interest 
Ib  the  partnership  is  in  the  firat  place  applicable  to 
aatiafy  his  debt  to  the  concern.  Ftrtday  ▼.  Wi^U 
wick,  1  Ross,  ft  M.  45,  s.  c  1  Tam.  S50. 

A  secret  partner  is  not  liable  for  contracts  made 
by  the  firm,  after  he  has  retired,  with  a  person  who 
did  not  know,  until  after  those  dealings,  that  he  ever 
had  been  a  partner.  Carter  ▼.  WhalUy,  8  Law  J. 
K.B.  S40,  s.  c  1  B.  &  Ad.  11. 

Where  a  bill  piofeases  by  its  acceptance  to  charge 
a  partnership,  apparently  condating  of  two,  a  third 
partner,  who  bas  recently  joined,  and  is  a  secret 
partner,  is  liable,  if  the  bosinem  of  the  firm  con* 
tinued  to  be  carried  on  under  the  name  of  the  two. 
LUyd  ▼.  Aihhy,  9  Law  J.  K.B.  144,  s.  c.  S  B.  & 
Ad.  «S. 

Where  one  of  sereral  partners  receires  money 
in  the  ordinary  coarse  of  the  partnership  business, 
and  misappropriates  it,  a  secret  partner,  as  well  as  an 
oatensible  partner,  ia  liahle  for  the  amount : — Held, 
that  the  produce  of  bills  wrongfully  indorsed  by  one 
of  the  partners  in  the  name  of  the  firm,  discounted 
by  the  bankers  of  the  firm  in  the  ordinary  course, 
and  misappropriated  by  the  partner  who  so  indorsed 
the  bill,  could  be  recoTered  againat  the  firm,  includ- 
ing a  secret  partner. 

But  where  a  person  doea  not  become  a  partner 
QDtil  a  given  day,  although  it  is  arrangnd  that  he 
shall  be  conaidered  an  having  been  a  partner  from  a 
previous  day,  this  arrangement  between  the  partners 
does  not  render  the  new  partner  liable  to  the  engage- 
ments of  the  others  with  the  rest  of  the  world,  in- 
curred between  the  previous  day,  and  the  day  of 
bis  actually  becoming  a  partner.  Vere  v.  Athby,  8 
Law  J.  K.B.  67,  a.  c.  10  B.  &  C.  288. 

A,  B,  and  C,  (separate  merchants  in  Hull,)  en- 
gaged in  a  joint  speculation  to  purchase  and  import 
com.  They  established  no  joint  fund,  but  were  to 
contribute  money,  aa  wsnted,  in  equal  thirds. 
They  appointed  an  agent,  who  was  to. purchase, 
and  to  clraw  on  A,  and  the  consignments  were  to  be 
made  to  A.  This  was  done  accordingly.  A  ac- 
cepted the  bills  psyable  at  his  bankers'  London 
agents,  and  he  advised  his  bankers  of  the  accep- 
taoces,  in  the  course  of  bis  general  dealings,  as  if  his 
individual  transactions ;  always  paying  them  cash, 
bills  and  notes,  to  a  similsr  amount,  which  were 
placed  to  his  credit.  They  caused  all  bis  accept- 
ances to  be  paid,  without  ever  knowing  of  the  joint 
speculation.  Bills,  amounting  to  6961.  part  of  the 
paper  paid  in  by  A .  was  accommodation  paper  be- 
tween A  and  B,  and  waa  dishonoured ;  and  that 


amoimt  (pmrC  of  m  laigw  carii  bdaaee,  daa  fraaA) 
waa  ascribablo  to  the  adTaaeea  made  to  heaesr  i^ 
acceptanceai  C  had  alwaya  duly  psid  kis  dsd 
share  of  the  current  outlay  asd  deauads  te  A  oi 
B,  who  naanaged  the  couootb,  and  he  knew  asi^ 
of  the  method  by  whieb  the  bills  were  met  Chr 
the  bankroptctea  of  A  and  B,  waa  obligsd  to  assiv 
joint  liabilitiea  beiaidoe  hia  share.  The  hattkmif> 
covered  that  C  waa  concaned,  and  eadcsfuaifJ  a 
recover  from  him,  aa  donuant  paitoer.  Iks  €96L,m 
money  advanced  to  the  one  of  the  joint  tamam- 
Held,  that  the  action  did  not  lie,  C  haviag  girca  ai 
authority,  erpreoa  or  implied,  to  A  to  otaia  Hck 
advances,  not  bein^  actually  nor  impliedlj  fan 
thereto,  and  in  fact,  the  baafcera  having  adtncsd  oa 
the  credit  of  A  alone,  and  aa  hia  mgeuiM.  SmiA  %. 
Craven, 9 Law  J. Excb.  174,  a.  c:  1  Uft  J.MO,i.& 
1  Tyrw.  389. 

A  carried  on  bosineaa  on  hia  own  aceaoat  u  t 
Inroker  and  alopseller  at  X — at  wbiA  plaoe  B  ft  Cb. 
also    carried   on    bosinoaa    aa    liaeB-drapm,  ai 
arising  out  of  those  tradea  A  and  B  &  Co.  ksd  tns^ 
aetioaa  together.    A,  in  coojuactioa  wttk  D,a  eail> 
merchant  at  Y,  alao  carried  on  boaiaeiSB  ia  the  cad 
trade  at  X,  in  which  latter  bnaincaa  B  wss  s  seoet 
partner,  A  having  liberty  to  use  the  firm  of  1ft  Ca 
lor  the  porpoeea  of  that  tiadeu     A  took  Mb  diswa 
by  him  in  the  partnerahip  firm  of  A  &  Co.  to  B  & 
C5o.,  who  were  unacquainted  with  the  laet  af  the 
aecret  partnerahip,  for  diecount.     Oa  one  oocann 
B  &  Co.  delivered  up  to  A  two  aeparate  mttif*^ 
cif  his,  which  they  held  on  his  own  private  aceoaB^ 
as  part  of  the  conaideratioB  of  auch  diaoooat;  lad 
the  rsmainder  of  the  diacounta  were  paid  to  A, 
under  cireomatanoea  not  Impeaching  the  IsMjUa 
of  the  tranasction  as  to  B  &  Co.    Tbejaiy  liihs 
trial  negatived  fraud  or  coHuaioo  on  the  part  of  B  ft 
Co.,  and  the  plaintiib  B  fie  Cow  abaadoeiag  thm 
yerdict  to  the  extent  of  the  amount  of  the  two  stpa* 
rate  aeceptancea  given  up  by  them  to  A :— H^ 
that  the  liability  of  D  extended  to  the  residae  of 
the  bills,  there  being  so  far  no  facta  to  imf^adi  the 
title  of  the  plaintiils.    The  principle  r^abmy  the 
liability  of  secret  partnera  being,  that,  when  the 
partnership  firm  is  pledged,  the  partneiahip, 
it  of  whom  it  may,  and  whether  the  psrtaan 
named  in  the  firm  or  not,  and  whediier  they 
known  partners,  or  whether  they  are  sleepiag  or 
aecret  partners,  will  be  bound,  unless  the  conduct  of 
the  person  who  seeks  to  charge  auch  pamenhip  cm 
be  impeached.     WintUf,  Crowther,  9  Law  J.  Enik. 
65,  s.  c.  1  C.  &  J.  316,  8.  c.  1  Tyrw.  f  10. 

(C)  Actions  and  Sorrs, 

(a)  Jugvaersf. 

Where  A  was  indebted  to  B,  and  aflerwanSsC 
entered  into  partnership  with  B.  and  A  coaawtad 
a  further  debt  with  both,  and  then  setd«d  aa  ae- 
eount  with  both,  as  well  upon  what  was  due  to  B 
before  his  partnership  with  C,  aa  upon  the  debt  con- 
tracted afterwards : — Held,  that  B  and  C  might  jois 
in  an  action  on  an  account  atated.  Moar  v.  HO, 
Pea.  A.C.IO.  [Kenyon] 

Persons  trading  abroad  in  such  mode  as  to  eoa- 
stitnte  a  partnership  here  may  sue  here  aa  partaeo^ 
for  consignmenu  sent  to  this  coontiy,  thoiigh  tbty 
oannot  sue  at  the  place  of  trading,  by  reaaoa  of  tm 


PARTNER— PATENT. 


200 


mTtteular  law  of  that  covntiy.     Shaw  v.  Harvey, 

Where  one  of  the  partners  io  a  diatiUery  carried 
m  the  buainesB  of  a  retailer  of  apirits  within  two 
nilea  of  the  distiUery,  and  his  name  waa  notioierted 

0  the  entriea  made  and  Excise  licences  taken  out 
ij  the  firm,  but  the  duties  had  been  regularly  paid  ; 

1  was  held,  in  a  joint  action  by  all  the  partners,  that 
they  were  not  precluded  from  recorering  in  respect 
>f  sales  made  by  them  as  distillers,  by  reason  of  a 
riolation  of  the  statutes  4 Geo.  4.  c.  94.  ss.  1 31 , 2.  and 
5  Geo.  4.  c  81.  s.  71.  Br4wne  v.  Duncan,  8  Law  J. 
K.B.  60,  a.  c.  10  B.  &  C.  93,  s.  c.  5  M.  6c  R.  1 14. 

Where  the  facts  of  the  case  are  aucb,  that  one  of 
iSTsral  plaintiffs  could  not  recover  against  the  dcfen- 
iant,  if  the  cause  of  action  were  considered  as  ao- 
truing  to  him  alone>  be  cannot  sue  in  conjunction 
prith  the  other  plaintiffs,  although  they  may  not  have 
been  parties  to  tbe  facta,  which  would  deprive  the 
>ther  plaintiff  from  suing  alone.  Therefore,  where 
I  partner  in  a  banking  house,  for  his  own  accommo- 
iation,  drew  bills  upon  the  defendant,  and  caused 
he  defendant  to  accept  them,  be  (tbe  partner)  on- 
lertaking  to  provide  for  them ;  and  afterwards, 
>eing  indebted  to  the  firm,  of  which  he  waa  a  mem- 
Mr,  he  indorsed  them  for  a  raluable  consideration 
30  (he  firm  : — Held,  that  an  action  on  tbe  bill  could 
lot  be  maintained  by  tbe  firm,  of  which  that  partner 
ivaa  one.  Sparrow  v.  Chisman,  7  Law  J.  K.B.  173, 
I.  c.  9  B.  &  C.  241,  s.  c.  4  M.  &  R.  d06. 

Money,  or  other  property,  belonging  to  two  part- 
lers,  misapplied  by  one  of  them,  cannot  be  recovered 
>ack  in  on  action  in  the  names  of  the  two.  Jonnr. 
fates,  7  Law  J.  K.B.  «17,  s.  c.  9  B.  &  C.  532,  a.c 
IM.  &  R.  613. 

Where  one  of  seyeral  partners  takes  from  a  debtor 
JO  the  firm  a  bill  of  exchange,  the  latter  cannot  in 
he  interim  be  sued  by  tbe  firm  for  the  original  debt. 
fomliM  V.  Lawrence,  8  Law  J.  C.P.  29,  s.  c.  6  Bing. 
176,  s.c.  SM.&P.  555. 

If  a  person  colludes  with  one  partner  in  a  firm  to 
niore  the  other  partners,  those  others  can  maintain 
I  joint  action  against  the  person  so  colluding.  Long- 
nan  V.  Pole,  2  M.  &  M.  223.  [Tenterden] 

Where  two  persons  joined  in  the  purchase  of  a 
|>olicy  of  insursnce  upon  a  life ;  and  on  the  dropping 
)f  the  life,  one  of  them  received  the  whole  of  the  mo- 
ley  from  the  insurance  office  : — Held,  that  tbe  other 
night  maintain  an  action  at  law  against  his  compa- 
lion  for  his  half  of  the  money  ;  there  being  no  other 
transaction  in  which  they  had  a  joint  interest. 
Bywater  v.  Miller,  9  Law  J.  K.B.  64. 

Three  firms  agreed  to  be  jointly  interested  io  a 
i>urchase  to  be  made  by  one  of  them.  That  one  ac- 
cordingly made  the  contract,  and  that  one  alone  was 
Icnown  to  the  vendor  in  the  transaction ; — but  in  an 
iction  against  the  vendor, — Held,  that  the  three 
night  join  ss  plaintiffs.  Cothay  v.  Fennell,  8  Law  J. 
K.B.  302,  s.c.  10B.&C.671. 

Not  joining  a  party,  who  holds  himself  out  and 
ippears  to  the  worfd  to  be  a  partner,  as  a  plaintiff  io 
the  action,  is  no  objection  to  the  plaintiff's  recover- 
ing :  although  he  might  be  liable  to  all  the  respon- 
libility  of  being  a  partner.  Kell  v.  Nainby,  8  Law  J. 
K.B.  99,  s.  c.  10  B.  &  C.  20,  s.  c.  5  M.  &  R.  76. 

(b)  Evidence. 
A  person  who  held  himself  out  to  the  world  as  a 
Digest,  1828—1831. 


partner,  and  who  appeared  to  tlis  defendant  and  was 
believed  by  him  to  be  a  partner  with  the  plaintiff, 
held  to  bo  competent  in  an  action  by  the  plaintiff  to 
prove  that  he  was  not  one.  Kell  v.  Nainby,  8  I<aw 
J.  K.B.  99.  s.  c.  10  B.  &  C.  20,  s.  c.  5  M.  &  R.  76. 

In  sn  action  brought  against  one  of  several  part- 
ners, either  of  tlie  partners  is  a  competent  witness  to 
prove  the  liability  of  the  defendant  as  a  partner,  al- 
though the  liability  of  the  witness  himself  appeara 
by  evidence  other  than  his  own.  Hall  v.  Curzon, 
7  Law  J.  K.B.  303,  a.  c.  9  B.  &  C.  646,  s.  c.  4  M. 
&  R.  565. 

Where,  in  an  action  of  assumpsit,  the  defendant 
pleads  in  abatement  the  non -joinder  of  other  persona, 
who,  he  contends,  were  his  partners,  and  the  plain- 
tiff takes  issue  upon  the  plea,  it  is  not  sufficient  for 
the  defendant  to  shew  a  partnership  in  fact  between 
him  and  those  other  persons.  He  must  shew  that 
the  plaintiff  knew,  or  from  the  circumstances  must 
have  believed,  that  the  defendant  had  partners.  J>« 
3fattfort  V.  Saunders,  9  Law  J.  K.B.  51,  a.  c.  1  B.  & 
Ad.  398. 

Declarations  of  one  partner,  as  to  the  pa3rinent, 
subsequently  to  a  dissolution,  of  a  debt  due  to  the 
partnership,  are  admiasible  against  tbe  other  partner. 
Pritchard  v.  Draper,  1  Russ.  &  M.  191,  s.  c.  1  Tarn. 
332. 

Where  one  of  the  defendants  in  a  cause  informed 
a  third  person  of  the  partnership  of  the  defendants, 
reports  of  such  information  by  that  person  are  ad- 
miasible in  evidence,  though  not  made  to  the  plain* 
tiff,  or  in  tbe  presence  of  a  defendant.  Shoii  v. 
Streatfield,  2  M.  &  M.  8.  [Tenterden] 


PATENT. 


A  patentee  ia  bound  to  state  in  bis  specifiestlon 
any  matter  which  has  occurred  to  him  between  the 
date  of  the  patent  and  the  enrolling  of  tbe  specifica- 
tion, the  making  known  of  which  will  tend  to  effect 
the  deaired  object  with  greater  facility.  Crosley.  v. 
Beverley,  7  Law  J.  K.B.  127,  s.  c.  9  B.  &  C.  63,  s.c. 
3  C.&  P.  513,  8.  e.  1  M.  &  M.  283.  [Tenterden] 

A  patent  waa  granted  "  for  certain  improvementa 
in  copper  and  other  plate  printing :"  from  the  speci- 
fication, it  appeared,  that  tbe  invention  consisted  in 
communicating  to  paper  a  glazed  surface,  by  which 
the  fine  lines  of  tbe  engraving  were  better  exhi- 
bited : — Held,  that  the  invention  wss  well  described 
in  the  patent,  and  that  the  specification  agreed  suf- 
ficiently with  the  title.  Start  v.  De  la  Rue,  7  Law 
J.  Chanc.  47. 

A  specification  of  an  invention  for  which  a  patent 
had  been  granted,  stated  the  invention  to  be  an  im- 
proved apparatus  to  extract  gas  from  pit-coal,  tar,  or 
any  other  substance,  from  •-which  gas,  capable  of 
being  used  for  illumination,  could  be  extracted  by 
heat : — Held,  that  the  words  "  other  substance"  must 
mean  substance  ejuedem  generii,  and  that  oil  waa  not 
meant  to  be  included  in  it ;  it  being  shewn,  that,  at 
the  time  in  question,  oil  was  considered  much  too 
expensive  to  ba  used  for  the  making  of  gas  for  the 
lighting  of  streets  and  buildingrs,  though  it  was  known 
to  afford  an  iofiammable  gas.  If  in  the  specification 
of  an  improved  gas  apparatus  no  direction  is  given 
respecting  a  condenser,  which  is  a  necessary  part  of 
every  gas  apparatus,  this  will  not  invalidate  the 
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pttonl,  if  it  tppetr.  that  ev«rf  one  capabU  of  «m« 
atrocting  a  gaa  apparatoa  aauit  know  that  a  con- 
denser BBMt  fonn  a  part  of  it.  CratUif  v.  Bnerlty, 
S  C.&  P.  513,  a.  e.  1  M.  &t  M.  t83.  [Tenterden] 

The  patentees  of  a  shearing^  machine  claimed  lA 
their  apecifioation  four  things,  among  which  was  a 
brush  for  raising  the  pile  of  the  cloth.  It  was  prored 
that  the  brush  had  only  been  used  onee  bj  the  pa- 
tentees tbemseWeSp  and  that  they  bad  not  sold  one 
with  a  brosh ;  and.  that,  as  to  some  cloths,  it  waa 
entirely  uaelesa :— The  Court  held,  that,  inasmuch 
as  the  brush  had  not  been  claimed  as  essential,  the 
mention  of  it  in  the  speoiAcation  did  not  affect  the 
patent ;  for  that  erery  sobstantive  part  of  a  patent 
need  not  be  useful,  although  STery  part  claimed  must 
be  new. 

The  patenteea  olaimed  that  they  were  the  inyen- 
tors  of  a  machine  for  shearing  cloth  from  list  to 
list  by  means  of  a  rotatory  cutter.  It  was  proved 
that  the  idea  could  be  eztractsd  fr6m  the  specifica- 
tion of  an  older  patent — that  a  specification  of  it 
had  been  received  from  America,  and  shewn  to  sere- 
ral  persons— that  a  model  of  such  a  machine  had 
been  in  England  before  this  patent,  and  seen  by 
serf  ral  persons,  but  no  maohine  had  been  made  from 
it— and  also,  that  a  similar  machine  had  been  made 
and  used  for  a  very  short  period,  a  long  time  ago :— - 
The  Court  held,  that  these  cireumatanoes  did  not 
amount  to  a  publication,  and  consequently  that  the 
patent  was  valid.  Lewit  v.  Marling,  8  Law  J.  K.B. 
46,  B.C.  10  B.  &  C.  32,  s.  0.  5  M.  &  R.  66,  s.c. 
SC.  &  P.50S. 

If  A,  in  1816,  take  out  a  patent  for  "improve- 
ments in  a  maohine  for  which  J  L  took  out  a  patent 
in  1815,"  it  is  necessary  for  A,  on  the  trial  of  an 
action  for  the  infringement  of  bis  patent,  to  put  in 
J  L's  patent  and  specification  ;  but  it  ia  not  material 
whether  a  machine  made  according  to  the  specifica- 
tion of  J  L  would  be  uaeful  or  not,  if  it  be  shewn  that 
a  machine  conatructed  according  to  A's  specification 
would  be  so.  Lsirw  v.  Diivii,  3C.&  P.  502.  [Tenterden] 

A  patent  was  granted  for  a  maohine  to  aharpen 
knivea  and  soissors,  and,  in  the  specification,  this 
was  directed  to  be  done,  by  passinff  their  edges 
backward  and  forward  in  an  angle  rormed  by  the 
interseetion  of  two  circular  files ;  and  in  the  specifi- 
eation  it  was  also  stated,  that  other  materials  might 
be  used  acoording  to  the  delicacy  of  the  edge.  It 
was  proved  that,  for  scissors,  there  ought  to  be  one 
circular  file,  and  a  smooth  aurface,  but  that  two 
Turkey  stones  might  alao  sucoeed : — Held,  that  the 
apeoification  was  bad,  as  it  neither  directed  the  ma- 
chines for  sciMors  to  be  made  with  Turkey  stones, 
nor  to  be  made  with  one  circular  file  and  a  amooth  sur- 
face.  Feitau  V.  Greavei,  S  C.  &  P.  61 1 .  [Tenterden] 

Whore  two  patents  have  been  taken  out  by  dif- 
ferent persons,  at  different  timea,  for  the  araans  of 
effecting  the  same  object,  it  ia  no  objection  to  the 
patent  last  taken  out,  that,  according  to  the  strict 
construction  of  the  language  used  in  the  specifica- 
tion, the  object  and  the  meana  afe  the  aame,  and 
the  improvement  in  the  latter  patent  is  given  by 
way  of  illustration  only,  if,  in  substance  and  meaning, 
the  illustration  is  a  distinct  specifio  improvement* 
HulUtt  V.  Hague,  9  Law  J.  K.B.  «12,  s.c.^  B.  &  Ad. 
370. 

'  Injunction  granted  generally  to  reatrain  the  aale 
both  before  and  after  the  term  limited  by  the  patent 


of  madiioes  pintieaUymaBofiKtaiadvUsihifM 
waa  in  force.  CrouUy  r.  Beverley ^CnmU§f*dB^ 
Gtti  Ligki  Company,  1  Ross.  I^M.  166, a. 

The  king,  bj  letters  patent,  gnatedtoBaiiB, 
their  heiis  and  aflaigne,  to  be  his  oaljpatteoiB 
Scotland  for  fort  r-one-y ears,  to  nse  aDdcBJofvii 
all  its  profits  and  privileges,  so  far  is  die  flMwai 
consistent  with  the  articles  of  ths  Usios,  asi  mf^ 
daily  the  sole  privilege  of  piintiBg  b  Seodad, 
Bibles,  (Bibiia  SMra,)  Testameats.  diaPfliBi,(k 
Book  of  Common  Prayer,  Cwifassioni  «f  Fiik,  tb 
greater  and  leaser  catacfaisau  in  ths  Esg&h  tofai 
The  letters  prohibited  all  other  p«r80Ds,SDbfacisaJ 
foreigners,  to  print  in  or  import  into  SnthiifrB 
any  parts  beyond  the  seas,  say  of  tbs  wdWa^ 
without  the  authority  of  B  and  B,  thiir^» 
signs,  and  substitutes,  nnder  pain  of  cosfiicitfMBi- 
Held,  that  the  pntenteeo  had,  uader  thispiiB^ii 
exclusive  right  of  printing  in  Scotland,  all  th  Mb 
enumerated  in  the  patent,  and  that  ths  isaiiffedE^ 
liah  tranahition  of  the  Bible  was  witbis  tkteani 
the  patent,  and  could  not  be  sold  in  SootlaaJviAHt 
the  authority  of  the  patenteea,  althong^thapnUi' 
tion  in  terms  extended  only  to  importatiooftaBpsa 
beyond  seas.    AfafinsrtT.  B/sir,  3  Bligfa,  Li 391. 


PAUPER. 


[See  Poor.] 

A  party  may  oomoMnce  a  suit  in  dis  EedHim 
CouH  iuformA  pauperii.  In  the  GeoiitfAmim 
1  Hag.  R;.  81, 

A  respondent  may  be  admitted  aa  a  P»p^*» 
Court  of  Appeal ;  and  the  Courtlookaatl>i«A«w 
at  the  time  of  hia  application,  not  at  ^^^j^ 
have  been  possessed  of  at  a  former  tima  J^^- 
Morte,  5  Hag.  £o.  179.  . 

In  pauper  suits,  the  Court  will  not  eflBfw*""* 
citor  to  act  for  the  pauper:  but  theeoiffi«aitoJ^ 
aign  to  him  counsel  and  a  sJx-fllsrk;  ■^'*?T 
duty  of  the  six-clerk  to  appoint  one  of  thaiiiij*^ 
of  his  office,  to  act  on  the  part  of  tha  paap*  ^^ 
V.  Kennett,  3  Rum.  466.  _t_,,AiM 

Pauper  plaintiffs  who  had  bsen  g«ltf^[™^ 
conduct  in  the  suit,  ordersd  to  ba  4ipl«» 
Wagner  v.  Mean,  S  Sim.  1^. 


PAVING  AND  LIGHTING. 
[11  Geo.  4.  c  27,  8  Uw  J.  Stat  »•] 

The  commissioBers  under  the  bf  G«a  1^  ^ 
(the  Metropolitan  Paving  Act)  ^^.'*^yi. 
make  a  rate  for  lighting  and  '•^^J^  ^ 
paths  on  the  side  of  a«v  tunipike  ^VT^k 
operation  of  the  act.  Leteridge  t.  fl»*' ' 
Ad.  602,  s.  c.  9  Law  J.  K.B.  JBS.  ^  y 

The  power  of  the  commisaioBen  !J*T  ^ci,; 
Geo.  S.  o.  29. 8.  72,  (the  MetropoUtaarawi^^ 
is  confined  to  the  removing  of  aocfc  """^J^^r. 
housee  aa  project  over  the  V^^J^t  kx  «. 
Miitt,  8  Law  J.  K.B.  3S8,  i.c  1  ^»  .tdBi»a« 

The  limitatioo clause  (a.  \2e)\i^^^P^}iti9fi 
act,  67  Geo.  S.  c  29,  overrides  ihote  ^f^^^ 
existing  local  paving  acta,  TheUmeoccu-^^ 
actions,  tberafera.for  anything  dona  wP"""^ 


PAWNBROKER— PAYMENT. 
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my  loot]  paring  act*  isooiiiiacd  to  tJkrM  ■Kmtbo  from 

bo  omo  of  tho  fact  committed.     Burnt  ▼.  Cmrttr, 

Law  J.  C.P.  161,  a.  c.  6  Bing.  429,  a.  o.  3  M.  & 


PAWNBROKER. 

A  pawabnkar  advaaood  200<.  to  a  needy  (rader, 
ipoa  a  dopoait  of  goodo,  entering  the  tranaactioo  in 
iia  hooka  aa  a  loan  of  eoTaral  aoms  each  under  tOL, 
a  order  to  obtain  the  larger  rate  of  interest.  The 
rader  becoming  bankmpt<— Held,  that  tlie  aaaignee 
night  recover  in  trover  the  gooda  deposited,  the 
ransnction  being  nenriofia  and  void.  Treganing  y. 
iUmtbtmugh,  9  Lew  J.  C.P.  t8,  a.  c.  7  Bing.  97,  a.  c 
iM.&P.72S. 


PAYMENT. 

(A)  In  general. 

(BJ  Op  Money  into  and  out  of  Court. 


(A)  In  general. 

A,  being  the  creditor  of  B,  and  having  an  acoonnt 
rilh  C,  directa  B  to  remit  the  monej  to  him.  B, 
raeping  caah  with  a  banking-bouse  wherein  C  la  a 
MrtooTy  (tboogh  he  alao  carried  on  a  aeparate  bnsi- 
leea,)  giyas  an  order  to  the  binking*bouae  to  plaoe 
o  the  credit  of  C  the  money  doe,  ao  aa  to  make  the 
ame  aa  a  payment  by  a  biU  at  a  month  to  A*  The 
lankiag-houao  accordingly  writes  to  C,  on  account 
if  the  order ;  who  answers,  that  on  tbst  day  month 
le  will  oradit  A,  and  on  the  same  day  writes  in  the 
amo  manner  to  A.  Belbre  the  day  on  which  the 
iredit  waa  to  be  given,  and  before  any  credit  ae- 
oally  given,  C  and  the  bankiag-boose  become 
tankrupt.  This  is  no  payment.  Ptddtr  v.  Watt, 
^oa.  A.C.  41.  [Keoyon] 

A  tenant  who  paid  rant  to  certain  peramia  aa  tms- 
!••  claiming  the  legal  title,  waa  afterwards  evicted 
y  ejectment,  and  forced  to  pay  again,  to  persona 
rho  had  a  title  paramount  to  the  tmsteea ;  and  it 
nmed  out  that  they  had  no  title : — Held,  that  the 
snaot  might  recover  back  from  the  trustees,  in  an 
ction  for  money  had  and  received,  the  rent  he  had 
o  paid  theaa;  notwithstanding  the  general  rule, 
bat  title  cannot  be  tried  in  Uiat  form  of  action. 
JewtamM  v.  Graham,  8  Law  J.  K.B.  100,  s.  o.  10 
U  &  C.  155,  a.0.  6  M.  &  R.  64. 

The  plaintiff  employed  the  defendant,  a  awom 
vokar  of  the  city  of  London,  to  porchaae  goods 
ir  him.  The  defendant  made  the  purchases,  bat 
barged  the  plaintiff  a  profit  beyond  the  amonnt  of 
in  brokersge.  In  an  action  to  recover  hack  the 
urcbargea,  the  declaration  alleged  that  the  defen* 
ant  bad  charged,  and  the  plaintiff  Aadpaii/,  a  larger 
rico  than  the  coat  price  of  the  goods.  To  prove 
^e  allogation  of  payment,  an  account  cnrreot  be- 
ireen  the  parties,  containing  various  entriea  both 
a  the  debit  and  credit  aides,  was  g^ven  in  evi- 
enoe  : — Held,  that  the  credits  in  this  account  suifi- 
iently  proved  payment  of  the  debits  therein,  ac- 
ording  to  priority  of  date.  Procter  y.  Brain,  7 
AW  J.  CJP.  66,  s.  G.  f  M.  &  P.  284. 

An  allegation  tbat  the  plaintiff  had  been  forced 
sd  obliged  to  pay,  and  had  paid  moaey,  is  sstts- 
pd  by  proof  that  the  money  waa  paid  for  him  by 


his  attorney,  although  he  himaelf  did  not  repay  it 
until  after  the  commencement  of  the  suit.  Adanu  r. 
Dantey,  8  Law  J.  C.P.  165,  s.  c.  6  Bing.  506,  a.  c. 
4  M.  &  P.  245. 

(B)  Op  Money  into  and  out  of  Court. 
IFumival  v.  BegU,  4  Ruas.  142,  Dig.  Law  J.  374.] 

[Monies  paid  into  court  under  acts,  afterwards 
repealed,  relating  to  turnpike  roads,  canals,  bridges, 
&o.,  to  be  appropriated  as  directed  by  those  acts. 
10  Geo.  4.  c.  13,  7  Law  J.  Stat.  27.] 

Where  the  eaaae  of  action  entitlea  a  plaintiff  to 
intereat,  and  the  dafendaat  detarmiaee  to  pay  money 
into  court,  he  moat  pay  in  enough  to  cover  intereet, 
not  only  down  to  the  commencement  of  the  notion, 
bot  down  to  the  time  of  paying  the  money  into 
court  Kidd  v.  Walker,  9  Law  J.  K.B.  303,  a.  c. 
2  B.  &  Ad.  705. 

Where  a  declaration  ooosists  of  aevaral  counts, 
and  among  them  one  upon  an  account  stated,  against 
which  latter  count  the  defendant  paya  money  into 
court,  the  plaintiff  will  not  be  allowed  to  recover 
npon  the  other  counts,  unless  he  prove  a  demand 
OJcecediag  the  sum  paid  in  upon  the  specific  count. 
ChwrehiU  v.  Day,  7  Law  J.  K.B.  78,  s.c.  3  M.  &  R. 
71. 

It  is  competent  to  the  Court,  on  the  hearing  of 
exceptions,  at  the  same  time  it  allows  an  exception 
taken  by  the  defendant,  and  directs  the  Master  to 
review  his  report  generally,  to  order  the  defendant 
to  pay  a  sum  of  money  into  court,  if  it  is  satisfied 
ultimately  that  sum  will  be  found  due  from  the  de« 
fendant.     Brown  v.  De  Tatiet,  4  Rubs.  126. 

A  new  trial  having  been  granted,  on  the  ground 
of  the  absence  of  a  material  witness,  and  upon  con- 
dition of  defendant's  paying  money  into  court,  the 
defendant  was  not  permitted  to  take  the  money' out 
of  court,  upon  a  suggestion  that,  though  the  witness 
waa  now  acceaaible,  the  plaintiff  had  refused  to 
answer,  and  was  in  contempt  for  not  answering  a 
bill  in  Chancery,  filed  by  defendant  for  a  discovery, 
which  would  hsTO  been  an  anawer  to  the  action. 
Jaekten  v,  Hopkmeon,  7  Bing.  557,  a.  c.  5  M.  &  P. 
511. 

In  an  interpleading  suit,  the  Court  will  order  tho 
money,  which  haa  b^n  brought  in  by  tho  plaintifif^ 
to  be  paid  to  a  paraon  having  authority  from  nil  the 
defendanta  to  receive  it,  though  some  of  the  defen- 
dants have  not  appeared;  and  for  that  purpoae  a 
reference  will  be  directed  to  the  Master,  to  inquire 
whether  a  suflBcient  authority  to  receive  the  money 
haa  been  given.     Poteell  v.  Sennet,  3  Ruas.  556. 

Where  an  order  directing  money  to  be  paid  out 
of  court  ia  appealed  from,  the  Accountant  General 
is  juatified  in  delaying  to  comply  with  the  order  till 
there  has  been  time  for  the  appellant  to  make  a 
apecial  application  for  a  stay  of  proceedings  to  the 
Court  below.    Ferguten  v.  Tadman,  1  Ruas.  &  M. 

Where  a  decree  was  made,  directing  a  fund  to  be 
paid  out  of  court  to  a  defendant,  and  afterwards  an- 
other deliNidaat  to  the  aame  suit,  who  claimed  an 
intereet  in  the  fund,  moved  to  stay  that  fund  in 
court,  until  his  claim  coold  be  determined,— the 
Court  refused  the  motion  with  costs.  D'AUen  v. 
Lord  TrimUiton,  9  Law  J.  Chanc.  202. 
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PEER—PLEADING. 


PEER. 

The  grant  of  boDOura  is  not  regulated  by  the  lame 
law  aa  the  grant  of  landa;  and  tberefore,  wbere  the 
Crown  granted  a  peerage  to  a  certain  person  et  hitrt- 
dibus  8uis  masculis  in  perpetuumf  and  the  grantee 
died  without  issue,  the  title  was  held  to  descend  to 
the  male  heir  of  a  collateral  branch  of  the  family. 
Th€  Earl  of  Devon's  east,  2  D.  &  CI.  200. 

Where  three  Irish  peerages  are  considered  ex- 
tinct, and  a  new  creation  takes  place,  after  which 
one  of  these  peerages  is  reviTod,  the  new  creation 
is  valid  under  the  Act  of  Union  with  Ireland  ;  but 
the  Crown's  right  again  to  create  a  new  peerage 
will  be  suspended  till  the  full  number  of  Tacaocies 
has  occurred.  Bloomfield  Pteragt,  t  D.  &  CI.  344. 

A  peer  is  priTileged  from  arrest  under  process 
from  the  Ecclesiastical  Courts.  Westmeath  t.  West' 
meath,  9  Law  J.  Cbanc.  177. 

A  lord  of  parliament  having  pleaded  in  abatement, 
that  he  ought  to  be  sued  by  original  writ,  without 
swearing  that  he  was  not  so  sued,  when  in  fact  he 
was,— judgment  was  given  notwithstanding  plea. 
Baldwin  V.  Earl  of  Jtf— ,  9  Law  J.  C.P.  227. 

Copies  of  wills  are  not  evidence  to  support  a 
cltiim  of  peerage.  The  originals  must  be  prod  need. 
NettervitU  Peerage,  2  D.  fit  CI.  342. 


PENALTY. 
[See  Contract  and  Costs.] 


PERJURY. 

(A)  Offence. 

(B)  Indictment. 

(C)  Evidence. 


(A)  Offence. 

Perjury  cannot  be  assigned  on  an  answer  in  Chan- 
cery denying  a  promise  absolutely  void  by  the  Statute 
of  Frauds.  Rex  v.  Benetech,  Pea.  A.C.  93.  [Kenyon] 

A  party  filing  a  bill  for  an  injunction,  and  making 
an  affidavit  of  mattera  material  to  it,  is  indictable 
for  perjury  committed  in  that  affidavit,  though  no 
motion  is  ever  made  for  an  injunction.  Rexr.  White, 
2  M.&M.  271.  [Tenterden] 

(B)  Indictment. 

In  an  indictment  for  perjury,  the  supposed  per- 
jury arose  upon  evidence  given  in  reply  to  the  tes- 
timony of  one  of  the  defendants  on  the  former  trial, 
who  was  acouitted,  and  examined  as  a  witness.  The 
indictment  did  not  state  his  acquittal,  nor  did  the 
minute  of  the  verdict  produced  shew  it :— Held,  that 
this  was  immaterial,  parol  evidence  being  given  to 
shew  that  he  was  not  in  fact  examined.  Rex  v. 
Browne,  2  M.  &  M.  315,  s.  c.  3  C.  &  P.  572.  [Ten- 
terden] 

Indictment  for  perjury.  The  material  question 
was  stated  in  the  indictment  to  be,  *'  whether  Ken- 
worthy  had  been  arrested  by  Lister ;  and  whether 
Lister,  on  occasion  of  the  said  alleged  arrest,  had  put 
his  arms  round  Kenworthy,  and  embraced  him." 
I'lio  allegation  of  perjury  was,  that  the  defendant 


fklsely  swiyre,  on  the  trial  of  the  ianefthfUttr 

git  his  arms  round  Kenworthy,  sad  cBfanKdhiL' 
ot  there  was  no  previous  allegation  tbat  tbe  in* 
denee  was  given  of  and  cooceraiBg  tbe  alW 
arrest.  An  innuendo  followed  ia  th«n  mHi: 
"  meaning,  that  Lister  had,  on  ike  eeeetim  acW 
the  said  evidenca  applied,  touched  the  pcnoaof  aM 
Kenworthy:" — Held,  that  the  indiclBMBt w ^ 
fective,  in  not  shewing  that  the  oeeam  to  vkid 
the  evidence  applied  was  theoccasioQoftlMilcgi^ 
arrest.  Rex  ▼.  NiekoU,  8  Law  J.  M.C.  ll!,i6 
1  B.  ft  Ad.2t. 

(C)  Evidence. 

To  support  an  indictment  for  perjsi^i  omM 
on  a  trial  at  the  quarter  seasioai,  thise  viiuBs, 
who  heard  the  party  examined,  stated  vhttkirai 
on  that  trial;  and  tbe  party  was  oonrided, tltki|k 
neither  of  the  witnesses  took  dowo  die  eridwe  a 
it  was  given,  and  neither  of  them  profood  toM 
the  whole  of  tbe  evidence  that  he  gaw. 

To  shew  that  the  perjury  was  inlfbl  ladoai^ 
evidence  maybe  givenof ezpresBioBiofmliaail 
by  the  party  towards  the  person  agaisit  vImb  k 
gave  the  fatee  evidence.  Rex  v.  MimAm,  S  Ck  P. 
498.  [Tenterden] 

Perjury  was  assigned  on  an  soiwer  ia Cknesf 
to  a  bill  before  it  was  amended  :—Htld,  tte » 
support  tbe  sUegations  respecting  dM  biU.  it  *v 
sufficient  to  put  in  the  amended  bill,  tad  piofc  As 
the  amendments  were  in  the  hand-writiagof'd'^ 
in  the  Six  Clerks'  Offiee,  whose  doty  it  "<^  ^ Jl! 
make  them  ;  hut  that  it  was  not  wamj  »  aH 
the  person  who  wrote  the  amendaasti.  Bk^**^ 
cock,  4  C.  &  P.  326.  [Tenterden] 


PHYSICIAN. 

The  statute  of  14  &  15  Hen.  8.  c.  5,  -tt'^- 
and  regulating  the  College  ofPhyuaim,  iMr** 
act.  College  tf  Phyneiems  v.  Herrism,  I II.  *  * 
191.  [Tenterden] 

PLAYERS. 
The  sutute  28  Geo.  3.  c.  30.  extwA  to  J^tij* 
at  Sessions,  in  respect  of  provineid  PW^^ 
licensing  power  which  was  prenoa^t  j^^^ 
Geo.  2.  c  28.  s.  1,  in  the  King  sad  I^^*"J2 
lain  as  to  players  in  Westminster  isd  J^'^Vjl 
residence.  And  a  person  who  hif  ■*'*  ?7*"JJif 
lioence  under  the  latter  sot,  is  Uable  tooep«"? 
under  the  former.  Res  v.  NevUte,  9LtwJ.»*- 
107,  s.  0.2  B.&Ad.  299. 


PLEADING. 

1.  iir  LAW. 

(A)  Deolabation. 

(B)  Traverse. 

2.  IN  EQUITY. 

(A)  Bill. 

(B)  Answer. 

(C)  Plea.  „     ,,. 

(D)  Impertinence  amd  Sca'^*.-,* 

3.  IN  THE  ECCLESIASTICAL  COl^i^ 


PLEADING. 


213 


1.  AT  LAW. 
(A)  Declaration. 

A  plaintiff  may,  on  the  trial,  abandon  any  coant 
ur  coonts  in  his  declaration,  and  rest  hia  case  en- 
ireljr  npon  other  counts,  inconsistent  with  those  be 
ins  abandoned. 

Aceordin^lj,  where  a  tenant,  in  an  action  for  an 
uioessiTe  distress,  had  inserted  in  bis  declaration 
;wo  counts,  setting  out  (be  tenancy,  and  complain- 
ng  of  an  excessive  distress,  and  had  added  a  count 
n  trover,  he  was  allowed,  on  the  trial,  to  abandon 
:be  two  iSrst  counts,  rest  his  ease  entirelj  on  the 
Jiird,  and  leave  tbe  defendant  to  prove  the  tenancy* 
Spargo  V.  Brown,  7  Law  J.  K.B.  16. 

A  declantiott  consisted  of  one  special  and  several 
general  counts.  To  tbe  special  count  there  were 
leveral  special  pleas;  to  the  general  counts,  tbe 
general  issue.  Tbe  plaintiff  entered  a  nolle  prO' 
equi  on  tbe  special  count,  and  joined  issue  on  tbe 
>tnera  :~Held,  that  he  was  entitled  to  recover  on 
;be  general  counts,  though  tbe  matters  proved  might 
lave  been  given  in  evidence  on  tbe  special  count 
ind  the  pleas  to  it.  Hayward  v.  Kain,  1  M.  &  M. 
311.  [Tenterden] 

(B)  Travbrsb. 

A  traverse  which  is  too  large,  is  bad  upon  general 
Umurrer*    Seymour  v.  France,  7  Law  J.  K.B.  18. 

2.  IN  EQUITY. 
(A)  Bill. 

IDuttu  V.  Dunn,  2  Sim.  S29,  Dig.  Law  J.  381.] 

A  bill  filed  to  restrain  an  action  at  law,  brought 
igainst  tbe  plaintiff  by  a  party  to  an  agreement,  who 
ind  delivered  it  up  to  him,  to  be  returned  again  as 
in  operative  instrument  (as  he  alleged)  on  tbe  oc- 
Mirrence  of  an  event,  which  bad  happened,  praying 
I  declaration  that  tbe  contract  was  void,  and  an 
irder  that  it  might  be  delivered  up  to  tbe  plaintiff 
:o  be  cancelled,  and  for  general  relief: — Held,  to 
le  demurrable  to  generally,  for  want  of  equity  to  tbe 
relief,  the  agreement  being  in  tbe  possession  of 
he  plaintiff. 

Demurrer  allowed  with  costs. 

Leave  given  to  amend. 

Tbe  bill  being  amended,  by  striking  out  a  part 
>f  tbe  prayer,  which  sought  a  declaration  that  the 
igreement  was  void,  and  ought  to  be  delivered  up 
Lo  be  cancelled,  without  striking  out  the  prayer 
For  further  relief, — Held  to  be  still  demurrable  to. 
MeUieh  v.  Richardson,  12  Price,  530. 

The  plaintiff  is  entitled,  under  a  prayer  for  gene- 
ral relief,  to  such  remedy  as  tbe  statement  of  bis 
case  entitles  him  to.  Topham  v.  Constantine,  I  Tam. 
135. 

A  vendor  sells  certain  property,  and  afterwards, 
in  order  to  perfect  his  title,  enters  into  an  agree- 
ment with  B  for  the  release  of  certain  rights  which 
B  has  over  the  property  :  afterwards  be  £les  a  bill 
against  the  purchaser,  stating  also  the  agreement 
with  B,  and  praying  that  B  may  be  decreed  to 
execute  the  release : — Held,  that  such  a  bill  was 
multifarious.  Reynolds  VtJa^nston,  7  Law  J.  Chanc. 
15. 

A,  B,  and  C,  being  tbe  next  of  kin,  and  B  and  C 
(he  co-heirs  of  an  intestate,  file  a  bill  against  D  for 


an  aeeount  of  the  real  and  personal  estates  of  the 
intesute : — The  bill  is  maltifarions.  Maud  v.  Aek- 
lorn,  2  Sim.  331. 

(B)  Answer. 

The  original  bill  sought  to  set  aside  an  appoint- 
ment, on  the  ground  of  fraud.  The  plaintiff  then 
amended  his  bill,  and  inquired  as  to  tbe  mode  in 
which  the  appointment  was  executed  and  attested  :-— 
Held,  that  the  plaintiff's  case,  being  one  of  legal 
validity,  and  equitable  invalidity,  tbe  inquiries  were 
irrelevant,  and  therefore  neea  not  be  answered. 
Codrington  v.  Codrington,  3  Sim.  519. 

(C)  Plea. 

IMahepeace  v.  Haythome,  4  Ross.  244,  Dig. 
Law  J.  382.] 

It  is  a  good  plea  to  a  bill,  that  a  defendant,  who 
is  stated  in  it  to  be  out  of  tbe  jurisdiction,  was,  at 
the  time  of  filing  the  bill,  within  the  jurisdiction. 
Beau  V.  Teed,  8  Law  J.  Chanc.  34. 

A ,  being  tenant  for  life  of  an  estate  unimpeach- 
able of  waste,  except  as  to  the  demesne  lands,  a  bill 
is  filed,  alleging  that  Blackacre  is  part  of  the  de- 
mesne lands,  and  that  be  had  committed  both  legal 
and  equitable  waste  on  the  demesne  lands;  and 
praying  relief  accordingly.  By  tbe  decree  it  was 
declared,  that  Blackacre  was  not  part  of  tbe  demesne 
lands,  and  an  account  of  the  timber  felled  on  the 
demesne  lands  was  directed,  which  account  had  not 
yet  been  taken :  afterwards  the  same  plaintiffs  filed 
a  bill  against  A,  alleging  that  be  had  committed 
equitable  waste  on  Blackacre,  and  praying  relief 
accordingly : — Held,  that  a  plea  of  the  pendency  of 
the  former  suit,  was  not  a  good  plea  to  this  second 
bill.   Newdigate  v.  Netodigate,  8  Law  J.  Chanc.  35. 

To  a  bill  by  a  party  claiming  under  an  equitable 
assignment  of  a  fond  by  the  Spanish  government, 
it  is  not  a  sufilcient  defence  to  say,  that  the  fond 
was  furnished  by  France,  in  compliance  with  trea- 
ties to  which  Great  Britain  was  a  party,  and  for 
specific  purposes  mentioned  in  the  treaties ;  that 
those  purposes  remain  unsatisfied ;  and  that  tbe 
defendant  baa  no  claim  under  the  treaties. 

Semble,  a  plea  to  the  whole  of  a  bill,  except  cer- 
tain specific  portions,  is  good  in  form. 

Such  a  form  of  pleading  may,  however,  often  be 
very  inconvenient  Mendizabal  v.  Machado,  8  Law  J. 
Chauc.  57. 

To  part  of  the  discovery  sought  by  a  bill,  a 
defendant  pleaded  clauses  of  an  act  of  parliament 
inflicting  certain  penalties  for  doing  tbe  acts  to 
which  the  discovery  related  :  but,  in  tbe  interval 
between  tbe  filing  and  the  arguing  of  tbe  plea,  the 
period  elapsed  within  which  the  penalties  could  be 
sued  for: — The  plea  was  overruled.  The  Corporation 
of  Trinity  House,  Stroud,  ▼.  Surge,  7  Law  J.  Chano. 
44,  S.C.  2  Sim.  411. 

To  a  bill  filed  by  persons  claiming  title  to  an 
estate  as  tbe  co-heirs  of  A ,  ex  parte  mattmd,  the 
defendants  pleaded  that  another  person  was  the  heir 
of  A,  sx  pcrU  patemd,  but  did  not  set  forth  the 
pedigree  of  that  person.  Sembte—ihi.i  such  a  plea 
IS  good.     Emerson  v.  Harland,  3  Sim.  490. 

A  plaintiff,  claiming  as  heiress- at-law  of  L,  who 
had  devised  real  estates  to  various  persons  in  tail, 
reserving  tbe  ultimate  reversion  to  bis  own  right 
heirs,  alleged,  by  her  bill,  that  tbe  several  estatei 
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tail  bad  fUtomuned  by  failora  of  itflM ;  that  w> 
ralid  recovair  had  been  Buffered,  or,  if  it  had,  that 
the  property  bad  been  ao  aettled  that  the  waa  enti- 
tled as  riffht  heir  of  L  ;  and,  that  ao  it  would  appear, 
if  the  defendant  would  produce  the  deeds  creating 
the  tenant  to  the  precipe,  and  leading  or  declaring 
the  uses  of  such  recoveiy:— A  plea,  which  aet  torn 
the  subatance  of  the  deeds  making  the  tenant  to  the 
pnneipe,  and  leading  the  uses  of  the  reooTory  (under 
which  usee  the  plaintiff  had  no  title),  and  of  the 
reoorery,  was  held  to  be  a  good  defence,  though 
not  supported  by  any  answer.  Plunhtlt  r.  C«twn<« 
dish,  1  Rusa.  &  M.  713. 

(D)   iMPERTmEHCB  AND  ScANDAL* 

An  answer  ia  impertinent  in  so  fkr  as  it  bringa 
forward  a  caae  which  can  be  of  no  use  with  respect 
to  the  order  Or  decree  to  be  made  on  the  bill  to 
which  the  anawer  is  put  in. 

If  any  part  of  the  matter  included  ia  one  esoep- 
tion  for  impertinence,  can  be  shewn  to  be  not  im* 
pertinent,  the  whole  exception  must  fitiil,  bowerer 
impertinent  all  the  reat  of  the  matter  included  in 
that  exception  may  be. 

Exceptions  for  impertinence  need  not  aet  forth  the 
matter  complained  of;  but  it  is  enough  to  describe 
the  passage  indnded  in  each  exception  as  extending 
from  such  a  word  in  such  a  folio,  to  such  another 
word  in  another  folio.  Wmptaff  v.  Bryan,  8  Law  J, 
Chano.  41,  s.  o.  1  Rum.  &  M.  28. 

An  affida?it,  verifying  a  ahort-haod  writer'a  notes 
of  a  trial  at  Nisi  Prias,  whioh  involved  the  same 
queation  as  is  raised  on  a  petition  in  bankruptcy,  ia 
wholly  impertinent   £jr  porie  Palmer,  4  Rosa.  188* 

a.  IN  THE  ECCLESIASTICAL  COURTS. 

IDevf  Y.  Clarke^  4  Rusa.  51 1»  Dig.  Law  J.  383.] 

Ia  criminal  anits,  artiolea  must  be  so  speoifio  aa 
to  afibrd  a  fair  opportunity  of  defsnce.  Oliver  itni 
Tell  V.  Hebart,  1  Hsg.  Ec.  43. 

In  an  allegation  of  facultiea,  the  amount  of  capital 
embarked,  or  the  particulara  of  partnerriiip  con* 
cems,  are  not  to  be  aet  forth,  but  only  the  income. 
Biga  V.  Higgt,  3  Ilag.  Ec.  47€. 

The  prtuirtim  of  articles  is  construed  to  aet  forth 
the  nature  of  the  principal  charges;  the  general 
worda  only  to  include  subordinate  charges  ^uedem 
gtneriu     Bennett  v.  Bonaher,  3  Has.  Ec.  t5. 

Jn  considering  the  admissibility  of  pleas,  the  Court 
must  be  cautious  not  to  exclude  matter  eaaential 
to  a  due  deeisioa,  aor  allow  prooeedinga  to  extend  to 
an  onneoeaaary  length :  but  if  a  serious  doubt  arises 
aa  to  the  ultimate  effect  of  any  averment,  it  afaonld 
be  admitted.     Croft  v.  Crrft,  3  Hag.  £o.  311. 

Where  fraod  ia  charged,  the  Court  allows  greater 
latitude  of  pleadiag  than  in  ordinary  caaes ;  but 
even  then,  remote  facta  must  not  be  ao  minutely 
atatitd  aa  thoae  whioh  bear  directly  on  the  point  at 
isBue.    Marsh  v.  Harding,  1  Hag.  Ec.  133. 

In  a  criminal  aoit,  a  defensive  plea  tending  to 
shew  the  piomoter'a  motivea  to  be  malicious  or  vin- 
dictive, is  adnuaaible,  aa  bearing  on  the  eredit  of 
his  witnessea,  and  on  coeta ;  but  it  moat  be  speoifio, 
and  confined  to  hia  conduct  with  reference  to  the 
defendant. 

A  defensive  plea  in  a  criminal  auit  having  im- 
puted to  the  promoter  malicioua  motives,  the  Court 


is  bound  to  admit  a  plea  repeHiaf  nsh  mfo- 
tiona ;  and  preaentments,  by  the  cfaordnraidM  ai 
vestry,  of  the  clergynsan's  miaoondact,  in  idaai* 
ble  for  auch  purpose,  though  net  ss  awttendf cfaoi 
or  proof  in  the  oiigiual  articles.  BenHt  r.  Bndr, 
3  Hag.  Ec.  17,  19. 

An  allegation  pleading  a  verdict  u0JaetBeK,d 
the  remarka  of  the  Ju^e  thereoa,  asd  Ae  Msa 
of  the  witnesaea  examined,— rejectad.  Gmidif. 
GrindaU,  3  Hag.  Ec  2^9. 

A  verdict  in  aa  action  of  ejectaiflnt  eaaot  b 
pleaded  in  a  teatamentary  oaosa. 

On  appeala  frona  definitive  aenteaces,  Bitter  vUdb 
could  have  been  pleaded  below,  lad  vliick4ind)f 
contradicts  the  plea  on  which  witDestet  ban  bn 
examined  below,  ia  not  admissible:  bstnattaan 
geoerally  reaponsive  may,  with  cantiaa,l»Roci«d, 
aapeeially  where  the  cause  baa  oot  beia  jufdjr 
conducted  in  the  court  below.  Prist  r.  CIsi 
3  Hag.  Ec.  f65, 

A  party  oanno*  plead  the  coatnta  ofm*»; 
ment,  unleaa  it  ia  destroyed,  or  ia  the  !*■■■■" 
the  ad verae  party.   Jtforas  v.Mfn«,SHit.Ec.flO& 


POLICE. 

[Establishment  of  MetropoUlaa  Polica,  lOGe^i 
c.  44,  7  Law  J.  Stat  81.] 

POISONING. 
If  a  aervant  put  poison  into  a  cdTee-pot  M 
conuins  oofiee,  and  when  her  mistieai  oo^iji" 
to  breakfast,  the  servant  tells  the  n"»*V*J^^ 
haa  put  the  ooffe^-pot  there  for  her  (tlw  wsam*} 
breakfast,  and   the    mistreas  drink  »e jajw; 
coffee  :  th'is  ia  a  "  ceasing  tk*  !>«*»•  VlJT, 
within  the  atatute  9  Geo.  4.  c.  31.  ■• "' "^j" 
servant  is  therefore  indictable  ^^'^^^'rj^ 
ble,  that  thU  is  also  an  •'  admioiiteriar  "^JJ^ 
act ;  as,  to  oooatitate  adminiateiing,  it »  ■*     . 
sary  that  the  poison  ahonld  be  <W>Jf7pV 
hand  of  the  party.     Her  v.  Herleff,  iC^^'"^ 

[Park]  ,  .     ,„„-«trilli 

A  prisoner  was  indicted  for  aiuiiif  J*^ 
milk,  and  adminiateriog  it  with  "«?^"  ^ 
The  indictment  waa  held  >»offiof<*  J^^  «r 
not  aver  that  the  apovge  was  of  •  •fTpl'l' 
poisonona  nature.  Bexr>  PowUs,  4t.«  • 
[Aldwaon] 

POOR.  ^ 

[See  Chdeobwardbns  ahd  OvBtBtsu,  »* 

Sbssiovs.] 
(A)  Relief. 
(B>  Sbttlembnt. 

(c)  By  Birth, 
ib)  By  Marriage. 

(s)  By  Hiring  and  Semes. 
(1)  Centraet, 

(3)  Conditienelendsitepi^ 

(4)  3<npicf. 

(d)  By  AvprtHtittAxP' 

^^  ihcamrectendjud^' 
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(t)  By  Tinmmni. 
(1)  III  generaL 

(S)  What  is  a  suffieUnt  Tenemtnt, 
(S)  Vmlut. 

(4)  Oecupalion. 

(5)  Payment  of  Rent* 

(/)  By  Estate. 

Ig)  By  Payment  of  Taxee* 

{h)  By  urving  an  Office. 

(C)  Certificate. 

(D)  Removal. 


(A)  Relief, 

[Provision  for  relieving  parishes  from  the  expense 
f  the  wives  snd  families  of  smugglers,  11  Geo.  4. 
1. 10,  8  Law  J.  Stat.  6. 

Churchwardens  and  overseers  empowered  to  pro- 
vide land  to  a  certain  extent,  for  the  employment 
f  the  poor,  1  &  2  Will.  4.  c.4S,  9  Law  J.  Stat.  84, 
nd  to  inclose  crown  lands  for  their  benefit,  1  &  S 
yil).  4.  c.  49,  9  Law  J.  Sut.  107.] 

5fsiM«— That,  nnder  the  43  Elis.  e.  f ,  Justices 
lave  a  discretion,  whether  thejr  will  make  an  order 
tpon  the  grandfather  rather  than  on  the  father  of  a 
loor  impotent  person,  to  contribute  towsrds  his  snp- 
lort.  But,  whether  they  have  surh  a  disoretion  or 
lot,  an  order  which  is  made  upon  the  grandiather, 
leed  not  state  upon  the  face  of  it  that  the  father  is 
lead  or  unable  to  support  the  pauper.  Rex  v.  Jamee 
7iimtsfc,  9  Law  J.  M.C.  86,  s.  c.  3  B.  &  Ad.  408. 

A  local  act,  for  the  relief  of  the  poor  of  the  parish, 
irovided  for  an  election  in  every  third  year,  of 
rustees,  in  the  room  of  those  who  should  have  died, 
wnoved,  become  disqualified,  or  relinquished  oCce, 
to  that  the  number  should  every  third  year  be 
illed  up  to  fifty-one,  over  and  Msides  the  vicar, 
Jmrchwardens,  and  overseers  for  the  time  being, 
vho  were  to  be  trustees  by  virtue  of  their  office  :-^ 
9eld,  that  where  a  person  was  a  trustee,  and  was 
ifterwards  chosen  churchwarden,  his  being  so  did 
lot  disqualify  him,  or  render  it  necessary  to  elect 
mother  in  his  room,  to  make  up  the  stipulated  num- 
ber. Rex  V.  St.  Mary  Abbotts,  Kentingion,  9  Law  J. 
II.C.  If  9. 

Where  relief  is  given  under  circumstances  which 
lo  not  lead  to  the  inference,  that  the  parish  officers 
^new  enough  of  the  facts  to  form  an  opinion  as  to 
iheir  own  liability,  such  relief  is  not  even  prtmd 
^acie  evidence  to  charge  a  parish. 

Accordingly,  an  overseer  of  parish  £,  at  a  public- 
bouse,  on  a  market-day,  seven  miles  from  his  own 
pariah,  was  applied  to  by  a  woman  for  relief.  He 
jiare  her  S*.,  and  said,  if  she  wsnted  further  relief, 
the  must  apply  to  him  again  at  his  parish.  On  a 
leoond  application,  she  was  refused  further  relief, 
ind  was  told  she  must  throw  herself  on  parish  M. 
rhe  Sessions  held,  that  this  was  primtfyacie  efidence 
[>f  an  admission  by  the  pariah  of  E  that  the  pauper 
sraa  there  settled.  The  Court  were  of  a  different 
opinion ;  but  confirmed  the  order  of  Sessions,  as  the 
case  was  one  peculiarly  for  their  decision.  Ret  v. 
the  Inhabitantt  of  Edtainttowef  7  Law  J.  M.C.  30, 
B.C.  8  B.  &C.  671. 

Relief  given  for  any  length  of  time  to  a  pauper 
ivhile  in  the  relieving  pariah,  is  no  evidence  what- 


ever against  that  parish  upon  the  question,  as  to  the 
pauper's  settlement 

Nor  is  the  fact  of  the  relieving  parish  putting  out 
one  of  the  pauperis  children  as  apprentice,  while  the 
pauper  was  in  that  parish,  evidence  upon  which  the 
Sessions  would  be  warmnted  in  presuming  (hat  the 
pauper  was  settled  in  that  parish.  Res  v.  the  Ji^ 
habitant*  of  CoUorton,  8  Law  J.  M.C.  118,  a.  e.  1 
B.  &  Ad.  25. 

Relief  administered  while  the  pauper  is  resident 
out  of  the  pariah  which  administers  it,  is  a  speciee 
of  evidence  exclusively  for  the  Sessions  to  consider ; 
and  though  they  may,  from  such  evidence,  infiw  a 
settlement,  they  are  not  bound  to  do  so ;  and  the 
Court  confirmed  an  order  of  Sessions  which  did  not 
so  infer,  though  the  evidence  was  very  strong.  Rsx 
V.  the  Inhabitants  of  YarweU,  8  Law  J,  M.C.  8,  s.  c. 

9  B.  &  C.  894,  s.  c.  4  M.  &  R.  684. 

(B)  Settlement. 

(fl)  By  Birth. 

[See  Baptism.] 

A  woman  pregnant,  was  removed  from  P  to  S. 
The  parish  of  S  appealed,  and  on  the  appeal  shewed 
that  ahe  wna  settled  at  a  third  pariah,  M,  and  the 
Sessions  quaahed  the  order  of  removal.  But  before 
the  appeal  was  heard,  ahe  was  delivered  in  the  parish 
of  S,  to  which  she  had  been  remored,  of  a  baatard : 
— Held,  that  the  bastard  thus  bom,  was  not  remov- 
able to  the  pariah  of  M,  in  which  his  mother  was 
settled  at  the  time  of  the  removal.  SemMe,  that  he 
would  be  settled  in  the  parish  from  which  she  had 
been  rensoved.  Rex  v.  the  Inhabitantt  rf  MartleS' 
ham,  8  Law  J.  M.C.  49,  s.  o.  3  M.  &  A.  8«,  s.  c. 

10  B.  &  C.  77. 

A  single  woman  pregnant  was  removed  to  her 
place  of  settlement.  Unknown  to  the  pariah  officers 
of  either  parish,  she  returned  to  that  from  which 
she  had  been  remored  ;  and  was  there  delivered* 
The  time  for  appealing  against  the  order  of  removal 
had  not  elapaed  when  the  delivery  took  place  :— 
Held,  that  this  was  within  the  general  rule ;  and 
that  the  child  was  settled  in  the  parish  in  which  it 
was  bom,  and  not  in  that  in  which  the  mother  was 
settled,  snd  to  which  she  had  been  removed.  Ret 
V.  the  Inhabitants  of  Halifax,  9  Law  J.  M.C.  131. 

Though  a  pariah  register  is  not  conclusive  evi- 
dence of  the  piaee  of  birth  of  the  person  baptised,  it 
is  admissible  in  evidence  to  be  considered  with  other 
fscts,  upon  the  question  as  to  the  place  of  birth. 

The  declaration  of  a  deceaaeo  mother  as  to  the 
time  of  birth,  is  admissible  in  evidence  upon  a  ques- 
tion as  to  the  place  of  birth  of  the  child,  though  the 
father  be  living.  Rex  v.  the  Inhabitants  of  Btrming" 
ham  :  called  alao.  Rex  v.  the  Inhabitants  of  Aston,  6 
Law  J.  M.C.  41,  s.  c.  9  B.  &  C.  995,  s.  c  4  M.  & 
R.  691. 

(fr)  By  Marriage, 

A  wife  was  removed  to  her  maiden  settlement. 
It  appeared,  that  the  husband  was  bom  in  a  pariah 
in  Ipswich,  but  which  parish  could  not  be  ascer- 
tained : — Held,  that  the  order  of  removal  was  wrong  ; 
and  that  the  appellant  parish  discharged  themaelvea 
by  shewing  tbst  the  hniiband  had  a  settlement.  Rex 
V.  St.  Mary,  BeverU^,  9  Law  J.  M.C.  17,  s.  c.  1  B. 
&  Ad.  90. 
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POOR— (Settle  weht). 


(e)  By  Hiring  and  Seroice, 
(1)  Contract, 

Whether,  in  case  a  contract  were  twofold ,-^for 
service,  and  also  for  improper  intercourse, — service 
under  saeh  a  contract  would  confer  a  settlement — 

Cere.  Rtx  r.  the  InhahltanU  of  North  Wingfiold,  9 
w  J.  M.C.  37,  s.  c.  1  B.  &  Ad.  7  It. 
Where  the  question  is,  whether  a  contract  is  a 
contract  of  apprenticeship,  or  a  contract  of  hiring 
and  service,  the  point  to  ascertain  appears  to  he, 
what  was  Uie  principal  and  what  the  subordinate 
object  of  the  parties ;  and  whether  the  service  was 
not,  treated  bj  them,  as  the  means  of  effecting  the 
purpose  of  apprenticeship.  Upon  such  a  question,  the 
presence  or  the  absence  of  certain  facts  usually  found 
only  in  a  contract  of  apprenticeship,  or  only  in  a  con- 
tract of  hiring  and  service,  is  not  decisive  of  the  ques- 
tion ;  though  such  presence  or  absence  is  a  circum- 
stance to  be  considered  as  bearing  upon  the  question. 

Accordingly,  a  contract  being  entered  into,  by 
which  a  person  engaged  to  serve  as  an  **  articled 
servsnt"  at  certain  wages ;  but  the  father  was  a 
party  to  the  agreement,  and  engaged  to  proride  the 
intended  servant  with  board,  lodging,  and  neces- 
saries, and  the  master  engaged  to  teach  and  instruct 
the  servsnt  in  his  own  business ;  and  it  was  also 
provided  that  the  servant  should  be  considered  as 
an  out-apprentice ;  and  there  were  other  provisions 
apparent  of  the  same  inconsistent  character: — The 
Court  held,  that  no  one  of  those  circurostsnces  was 
to  be  taken  as  of  itself  decisive  of  the  question, 
whether  this  was  a  contract  of  apprenticeship,  or  one 
of  hiring  and  service ;  but,  the  Sessions  having  on 
the  whole  found  it  to  be  a  defectire  contract  of 
apprenticeship,  the  Court  confirmed  their  order. 
Rtx  V.  the  Inhabitants  of  Tipton,  8  Law  J.  M.C.  5t, 
s.  c.  9  B.  &  C.  888,  s.  c.  4  M.  &  R.  70S. 

A  cotton- weaver,  by  agreement  with  a  lad  and 
Lis  father,  hired  the  lad  into  his  service  for  three 
years,  to  labour  at  the  art  and  mystery  of  a  cotton- 
weaver.  In  return,  the  master  was  to  teach  the  lad, 
and  give  him  one-half  of  his  earnings  ;  there  were 
other  provisions,  usual  in  contracts  ofapprenticeship 
only.  Nothing  was  said  about  Sundays,  and  in 
fact  the  lad  did  not  do  any  work  for  his  master  on 
Sundays:— Held,  that  this  was  a  defective  contract 
of  apprenticeship  ;  and  the  Sessions  baring  held  it 
to  be  a  contract  of  hiring  and  service,  their  order  was 
quashed.  Rex  v.  the  Inhabitants  of  Nether  Kuutsford, 
9  Law  J.  M.C.  52,  s.c.  1  B.&  Ad.  736. 

The  pauper  agreed  to  learn  sawing  for  a  twelve- 
month ;  and  was  to  have  7s.  6J.  out  of  every  S0«. 
he  and  his  master  earned.  At  the  end  of  the  year 
he  agreed  for  another  year ;  to  receive  Ss,  out  of 
every  $0i.  earned  by  his  master  and  himself.  No- 
thing was  said  about  the  hours  he  was  to  work,  or 
about  Sundays.  On  Sundays  he  was  occasionally 
absent  without  permission.  The  Sessions  held  this 
to  be  a  defective  contract  of  apprenticeship;  and 
not  a  contract  of  hiring  and  service  ;  and  the  Court 
confirmed  their  order.  Rex  v.  the  Inhabitants  of 
Crediton,  9  Jaw  J.  M.C.  89. 

A  tailor,  on  a  treaty  for  taking  a  lad  into  bis  ser- 
vice, said  he  would  not  take  him  as  an  apprentice, 
because  if  he  did  he  should  offend  the  farmers ;  he 
would  take  him  on  an  agreement  for  four  years;  and 
terms  were  afterwards  agreed  upon,  similar  to  those 


generally  agreed  on  in  cases  of  appientiteiiup;  y 
the  name  *'  apprentice*'  was  never  used.  Tb«S» 
sions  held  this  to  be  an  imperfect  contnctof  appm- 
ticesbip ;  and  the  Court  held  that  tber  wereriik; 
the  substance  of  the  contract  being  thepropergo^ 
and  not  the  mere  name  which  the  ptrtiei,  fraa  a- 
terested  motives,  might  choose  to  gire  to  tiM  mi- 
action.  Bex  V.  the  Inhabitants  of  EdngtU,  9  be 
J.  M.C.  81,  s.  c.  10  B.  &  C.  729. 

(2)  Hiring  generellg, 

A  hiring  at  weekly  wages,  with  "t  tajA't 
warning  or  a  month's  wsges/'  infen  lyetri^bin^ 
Rex  v.  the  InhahitanU  of  Su  ^iic/r8V,PertW«,7Liv 
J.  MC.  23,  s.  o.  8  B.  &  C.  697. 

The  pauper's  mother  went  with  her  wo  Id  m 
Sister,  and  asked  if  he  wanted  a  boj?  Heuii 
"  Yes."  She  then  asked,  "  Whit  wtga  fce wkH 
give  1"  He  said  "  Let  him  stop  whit  tfine  in  i^ 
I  will  give  him  satisfaction  ;  if  not  in  moMj,  ii 
clothea."— The  Sessions  held  this  not  to  be  agnail 
hiring ;  and  the  Court  confirmed  the  oider.  Bar. 
the  InhabitanU  of  Rasliston,  7  Law  J.  M.C  3S,  ic 
8  B.  &  C.  668. 

The  pauper  went  with  hia  father  to  NMle,uoi| 
keeper,  and  informed  him,  that  he  heirdli§n>M 
a  lad.  Neale  aaid  be  bad  got  one  oastinf  in^ 
night ;  but  that  the  pauper  might  stop  for  tta  faj- 
night  until  the  other  lad  came.  He  «u  lo  JHtt 
situation  of  boots  and  tap-boy ;  was  to kww 
board  and  lodging  in  the  house,  aod  the  ^~ 
he  might  obtain  in  this  employment  At  w  « 
of  the  fortnight,  the  other  lad  ctme,  bat  »■  ■« 
engaged  :  and  the  pauper  continoed  i«  Jj*' 
vice  (without  anything  further  ptiBDg  betwjj 
him  and  Neale,)  for  three  yean  and  i  qww.  « 
the  end  of  that  time,  he  engaged  io  aoothersB* 
ation  without  consulting  Neale,  nd  weei  i«» » 
on  the  following  day;  Neale  8ayiog,thit"  if  Jt« 
his  mind  to  go,  he  believed  he  mast  :"-U|)fJMJ 
facts,  the  Seasions  found,  that  there  wMtainpW 
yearly  hiring.  ^t. 

Mr.  Justiee  BayUff  held,  that  the;  ««.nj^ 
Mr,  Justice  LittledaU  did  not  coocar;  "^^fV  JJJ 
a  conclusion  not  repognant  to  the  f^^^yp 
the  order  of  Sessions  should  be  confinwi  iwj- 
the  Inhabitants  of  St.  Martin,  leicettir,  7  U 
M.C.  81,  S.C.  8  B.  &  C.  674.  ^^^ 

To  obuin  a  settlement  by  ^^^^J^!^^J^ 
a  year,  where  the  year  consists  of  S66  ^'^^ 
leap-year,  such  hiring  and  service  innetbe  w 
number  of  days.  t^  ]«jj 

Where  a  pauper  was  hired  for  a  1^^'°V^u„ 
of  Mav  1819,  and  eerred  until  the  [1»«2[ 
1820,  'which  was  leap-year,  when,  ^^^jK^ 
hia  friends  fifteen  miles  distant,  ««1*°*;JJJ^  ^ 


his  wages  up  to  the  11th,  a  part  J^^^f^Lj-aai- 
the  time  he  had  to  serve ;  and  he  ««P|  "^ 
ter's  house  that  night,  and  quitted  on jw  , 
of  the  12th  ;~it  was  held,  that  he  0^0^^  ^ 
tlement  by  virtue  of  such  hiring  and  sen;  •  ^^ 
r.  the  Inhabitants  of  Roibtf,  8  Uw  J.  W-^'  ' 
lOB.  &C.  51.  ,    ^CflsiflH 

The  Court  will  not  quash  an  order  «  ^^ 
upon  a  question  of  yearly  hiring,  ww/ 
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rom  the  facts  itated,  tbej  would  hare  drawn  a 
iffereot  conolusioD.  If  there  be  any  facts  which 
Bay  warraot  the  concluaioD,  so  as  not  to  be  repugn 
aot  to  the  facta,  the  Court  will  confirm  the  order. 
Accordingly,  the  pauper -was  hired  for  a  fortnight 
r  three  weeks.  Afterwards,  she  was  told,  by  her 
listless,  that  ahe  might  aleep  in  the  hoofe.  and 
liat  when  she  wanted  clothea,  she,  the  mistress, 
rould  find  them.  She  was  told  by  her  mistress, 
wo  or  three  times,  while  she  stayed,  that  she  might 
rofide  a  place  for  herself  elsewhere  when  she  could, 
'be  Sessions  lield  this  to  be  a  general  hiring ;  and 
be  Court,  for  the  aboTe  reason,  confirmed  the  order. 
Us  V.  the  Inhabitants  of  St,  Andrtw  tht  Grear,  7 
<aw  J.  M.C.  1^8,  8.  c.  8  B.  &  C.  664. 

(3)  Conditional  and  escsplive  Hiring, 

A  serrice  for  part  of  a  year,  not  under  a  yearly 
liring,  may  be  connected  with  a  serTice  for  enoogh 
0  make  up  a  year,  the  latter  aerfice  being  under  a 
nearly  hiring  defeasible  on  condition.  And  tliis 
rill  be  sufficient  to  gain  a  settlement,  although  the 
ondiiion  take  effect,  nnd  the  service  be  accordingly 
itftermioed,  provided  there  had  been  a  full  year's 
ervice,  the  preceding  part  of  it  under  a  hiring  not 
rearly ,  and  the  subsequent  part  under  the  cunditional 
kiring.  Rei  v.  the  Inhabitautt  of  FarUigh  Wallop, 
)  Law  J.  M.C.  9,  8.  0. 1  B.  &  Ad.  SS6. 
'  If,  at  the  time  of  entering  into  a  contract  for  a 
rear's  aerrice,  a  militia-msn  does  not  communicate 
he  fact  of  his  being  in  the  militia,  the  hiring  for  a 
rear  will  not  be  sufficient  for  the  purpose  of  confer- 
tug  a  settlement.  Hex  v.  the  ltthabitani$  of  Taun* 
on  St.Jamei,  8  Law  J.  M.C.S6,  s.c.  9  B.&  C.  8:31, 
I.  c.  4  M.  &  R.  698. 

A  contract  for  a  3'ear's  service  at  yearly  wages ; 
Mit  it  was  agreed  at  the  time,  that  when  the  mis- 
reaa  had  not  work  for  the  servant,  ha  was  to  work 
or  any  one  else  for  his  own  benefit.  He  accord- 
ngly  worked  during  harvest  time  for  another  per- 
on  for  about  a  fortnight,  and  waa  paid  by  that  per- 
Km ;  but  he  continued  to  do  the  required  work  in 
:he  house  of  his  mistress  every  day,  and  slept  there 
fvery  night: — Held,  that  thia  was  an  exceptive 
N>ntract,  the  service  under  which  did  not  confer  a 
lettlement.  Rex  v.  the  Inhabitants  of  South  Killings 
iolaie,  8  Law  J.  M.C.  88,  s.  c.  10  B.  &  C  80. 

Service  under  a  yearly  hiring,  by  which  the  ser- 
rant  was  to  ^erve  from  six  in  the  morning  to  seven 
in  the  evening,  nnd  might  make  as  much  overwork 
*athe  chose** I — Held,  insufficient  to  confer  a  settle- 
Bent  ;  the  servant  not  being  under  the  controul  and 
coercion  of  the  master  during  the  whole  time.  Rex 
f*  the  InhabitantM  of  Athentone,  8  Law  J.  M.C.  44. 

A  contract  by  a  female  pauper,  to  work  in  a  ailk 
Factory  for  four  years,  and  **  to  observe  and  obey  sU 
the  rules  and  regulations  of  the  factory,  as  well  with 
regard  to  the  houra  of  attendance,  and  of  work,  as 
the  mode  and  other  particulars  of  working,  and  in 
>11  things  to  conduct  herself  faithfully,  honestly, 
Bad  diligently',  in  her  said  engagement,  and  as  a 
good. and  faithful  servant  ought  to  do  ;" — is  not  a 
contract  for  an  exceptive  hiring,  but  will  be  suffi- 
^ent  to  entitle  the  pauper  serving  under  it  to  a  set- 
tlement. 

Smi6(s>-That  if  such  a  contract  be  in  writing,  a 
parol  statement  made  by  the  foreman  of  the  factory 
to  the  pauper,  at  the  time  of  its  execatioD,  of  the 
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uioal  number  o£  working  hours,  during  the  day,  is 
not  admissible  in  eyideuce,  aa  explanatory  of  the 
terms  thereof.  Rex  v.  St.  John,  Deeizet,  8  Law  J. 
M.C.  f  4,  8.  c.  9  B.  &  C.  896,  s.  c.  4  M.  &  R.  680. 

Service  under  a  yearly  hiring,  to  work  at  a  cer- 
tain trade,  and  for  certain  hours,  insufficient  to  con- 
fer a  settlement;  the  servant  not  being  under  tbs 
general  controul  of  the  master  out  of  those  bours^  Rax 
y.  the  Inhabitantt  of  Frame  Selaood,  9  IjAW  J.  M.C. 
7,  s.  c.  1  B.  &  Ad.  307. 

After  a  man  had  agreed  with  his  intended  master 
upon  the  terms  of  a  yearly  hiring,  the  master  said 
he  did  not  wiah  the  man  to  get  a  aettlement ;  and 
that  if  he  would  reserve  three  days,  that  would  do. 
The  man  agreed  to  this.  He  had  the  three  days  at 
Willoughby  Feast.  He  went  away  at  the  end  of 
the  year,  and  received  hia  whole  wages.  The 
Sessions  held  this  to  be  an  exceptive  hiring ;  and 
the  Court  confirmed  their  order.  Rex  v.  the  Inku" 
bitanU  of  Witloughby,Q  Law  J.  M.C.  101. 

(4)  Service. 

If,  at  the  time  of  hiring,  the  fact  of  being  in  the 
militia  be  communicated,  and  during  tlie  year 
the  militia-msn  be  called  out  for  aervice  in  the 
militia  : — Semhle,  that  the  service  for  that  year  will 
not  be  sufficient  for  the  purpose  of  conferring  a 
settlement.  Rex  v.  the  Inhabitants  of  Taunton  St. 
James,  8  Law  J.  M.C.  26,  s.  c.  9  B.  £c  C.  831,  s.  c. 
4  M.  &  U.  698. 

Service  for  less  than  a  year,  under  a  hiring  not 
yearly  ;  then  a  short  interval,  during  which  the 
service  continued,  but  under  no  contract  of  hiring 
at  all;  then,  the  service  still  continuing,  hiring 
for  a  year,  and  service,  on  the  whole,  for  a  year : — 
Held,  that  these  services  might  be  connected,  and 
that  they  gained  a  settlement.  Rex  v.  the  Inhabi' 
tants  of  Harburjf,  9  Law  J.  M.C.  42,  s.  c  1  B.  flp 
Ad.  360. 

(d)  By  Apprenticeship. 
[See  post,  C] 

( 1 )  Contract  and  Indent ure. 

An  indenture  of  apprenticeship,  or  other  contract 
of  service  with  a  chimney-sweeper,  is  altogether 
void,  if  it  be  not  made  in  conformity  with  the  28 
Geo.  3.  c.  48.  Rex  y.  the  Inhabitants  of  HiptweU,  T 
Law  J.  M.C.  4,  s.  c.  8  B.  &  C.  466,  s.  o.  2  M.  &  R. 
474. 

A  person  who,  of  his  own  accord,  waa  about  to 
bind  himself  as  apprentice,  applied  himself  to  the 
parish  officers,  stating  that  his  intended  master  ob- 
jected that  he  had  not  sufficient  clothes.  The  pariah 
officers  thereupon  agreed  to  give  him  t/.  for  clothea 
on  the  execution  of  the  indenture,  and  2/.  more  for 
the  same  purpose  at  the  end  of  the  year: — Held, 
that  this  was  within  the  statute  59  Geo.  3.  c.  139. 
a.  11  ;  and  that  the  service  under  this  indenture  did 
not  confer  a  settlement.  Rex  v.  the  Inhabitants  of 
Mattishall,  7  Law  J.  M.C.  f6,  s.  c.  8  B.  &  C.  783. 

A  subscription  was  raised  to  apprentice  a  poor 
person,  to  which  the  pariah  officera  of  another  parish 
were  invited  to  contribute,  and  they  did  contribute, 
denying,  however,  that  the  person  belonged  to  their 
pariah,  and  three  other  pariahes  contributed,  (ihe 
contributions  of  the  latter  being  paid  out  of  the  parish 
funds,)  the  renAiider  of  the  money  being  raised  by 
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pri?at6  flubgcriptioa.  None  of  the  parish  oAoem 
took  any  part  in  the  treaty  or  the  agreement  for  the 
apprenticeship,  or  in  any- way  interfered  in  the  trans- 
action : — Held,  that  this  wta  not  a  case  within  56 
Geo.  5.  c.  139.  i.  11,  so  as  to  require  that  the  inden- 
ture of  apprentioeship  should  be  allowed  by  two  Jus- 
tieea.  Rex  ▼.  the  ItihahitaHts  of  St,  Petir,  H§rrfcrd, 
9  Lew  J.  M.C.  58,  s.  o.  1  B.  &  Ad.  976. 

Where  a  pariah  apprentice  ia  bound  by  indenture, 
according  to  the  56  Geo.  9.  c.  139.  a.  9,  to  serve  in 
a  county  different  from  that  from  which  he  ia  bound, 
the  allowance  of  the  indenture  must  be  by  two  dif- 
ferent Magistrates  of  each  county ;  and  the  allow- 
ance by  the  same  Magistratea  acting  for  both  coun- 
ties is  insufficient.  Rex  v,  Robert  ShiptaUt  7  Law  J. 
M.C.«l,s.c.  8  B.  &C.772,  8.  c.f  M.  &R.  «17. 

Where  an  apprentice  is  bound  by  indenture,  to 
which  the  pariah  officers  are  parties,  an  allowance  by 
the  Justices,  under  the  56th  Geo.  3.  c.  139,  will  be 
sufficient,  if  it  be  under  the  hands  (without  the  seals) 
of  the  Justices.  But  where  an  apprentice  is  bound, 
and  a  part  of  the  premium,  or  any  expense  in  respect 
of  the  indenture,  cornea  out  of  the  parish  funds,  and 
the  pariah  officers  are  not  parties  to  the  indenture, 
the  allowance,  in  conformity  with  the  above  act, 
must  be  under  the  seala,  as  well  as  the  banda,  of 
the  Justicea.  Rex  r,  the  InhabUantt  of  St.  Paul, 
Exeter,  8  Law  J.  M.C.  45,  s.  c.  10  B.  &  C.  13,  s.  o. 
6M.&R.  «4. 

An  indentum  of  apprenticeahip  was  allowed  by 
two  Justices,  describing  themselves  as  "  Justices 
of  the  Peace  of  the  said  county,  dwelling  in  or  near 
the  said  parish,"  The  county  last  mentioned  was  a 
county  in  respect  of  which  they  would  not  have 
jurisdiction  over  the  subject-matter ;  but  the  parish 
last  mentioned  had  been  described  as  in  a  county  in 
respect  of  which  they  would  have  jurisdiction  : 
— *He1d,  that  the  expression,  taken  entire,  suffi- 
ciently referred  to  the  county  which  gave  them  in- 
risdiction  ;  although,  accordingto  atrict  grammatical 
construction,  the  word  "  said"  referred  to  the  county 
last  antecedent.  Rex  v.  the  Inhabitants  of  Countes' 
thorpe,  9  Law  J.  M.C.  77,  s.  c.  2  B.  &  Ad.  487. 

A  local  act,  passed  in  the  reign  of  Will.  3,  created 
a  corporation  of  guardiana  of  the  poor  for  a  parish, 
and  gave  them  power  in  the  workhouse  to  employ, 
detain,  and  keep  in  their  aervice  until  the  age  of 
sixteen  years,  any  poor  child  of  the  parish,  or  the 
child  of  any  other  peraon  that  ahoold  be  willing  or 
deairoua  to  place  or  put  them  there  ;  and,  after  they 
ahould  have  attained  that  age  or  sooner,  they  were 
empowered  to  bind  euch  child  or  children  appren- 
tice for  a  term  not  exceeding  eight  years:— Held, 
that  an  indenture,  made  in  pursuance  of  this  power, 
did  not  require  the  allowance  of  two  Justices  of  the 
Peace,  under  the  tS  Geo.  3.  o.  57,  and  56  Geo.  3. 
c.  139  ;  hot,  that  where  a  child  waa  brought  into 
the  workhouse,  to  sleep  one  night  previous  to  being 
apprenticed,  bnt  was  ilever  employed  by  the  guar- 
diana, the  provisions  of  the  act  were  not  complied 
with,  and  the  indenture  of  apprenticeship  executed 
by  them,  professedly  in  execution  of  its  powers,  waa 
void.  Rex  v.  Si.  Margaret* if  Lynn,  9  Law  J.  M.C.  14. 

A  aum  was  paid  to  the  master  upon  the  execution 
of  an  indenture  of  apprenticeahip,  but  it  waa  agreed 
by  the  mother  of  the  apprentice  that  something 
more  should  be  given ;  and  only  the  sum  actually 
paid  at  the  time  was  inserted  in  the  indenture  ss 


the  eonsidermtioD.  The  mother  aftenmdi  ^it 
master  a  farther  sum :  but  neitbsr  hsr  lisM« 
die  apprentice  knew  the  fact  of  ths  tgTHMit,t 
that  of  the  paynaent  of  ths  additioBsl  an.  Ik 
stamp  affixea  woold  have  been  safidettif  tki^ 
ditional  sum  bad  been  mendoiifld:— Hdd,  tia 
under  theae  circumatancea,  ths  iodestoR  vu  m 
void  for  want  of  the  insertion  of  the  tne  oowb 
ation. 

Whether,  in  general,  the  not  iasertis^  tk  dn 
consideration,  although  the  stamp  be  niMt  • 
cover  it  if  inserted,  would  vitiate  tbe  isdiitB*- 
outtre.  Rex  v.  the  InkabUanti  rf  Brntrnf^ 
DuHMmore,  8  Law  J.  M.C.  S9,  s.  c.  9  B.  ft  Cffl, 
s.  c.  4  M.  fie  R.  631. 

l*he  assignment  o(  a  parish  isdentue  statoitk 
consideration -money  to  the  new  master  to  bmi«a 
paid  by  the  old  master  t—HeU,  thst  srmtliiiai. 
.parol  evidence  was  admissible  to  sbeir  tkit  di 
money  came  out  of  the  pariah  fund,  io  ordtftoA^ 
empt  tbe  instrument  from  doty  under  liw  i5G»i 
c.  184.  schedule,  part  1,  title  "  Apprentice. '  Is 
V.  (As  Jnhabitante  of  Llangtainer,9Uw}.U£.9^ 
s.  c.  2  B.  &  Ad.  615.  .    . 

No  indenture  of  sp|»«ntioeahip.  wtteh  a  iS 
stamped  with  the  proper  duty  widiu  *  » 
liifiited  by  the  8  Ann.  c.  9.  can  belairfullf  «»P 
afterwards,  even  on  payment  of  speoiltj;«»"« 
indenture  ao  stamped  afterwards  ie  iiniiii"f.« 
indenture  itself  being  Toid  by  the  «!««  P^ 
aions  of  that  autute.  Rex  v.  the  /■**»*  f 
Church  Hulme,  9  Law  J.  M.C.  85. 

(2)  Service  and  Ht»ieH». 

The  forty  days'  residence,  in  order  to  ^^ 
a  aettlement  by  apprenticeship,  need  ■•^'•'*T 
outive  ;  and  need  not  be  withis  tbe  f^J^J, 

Sar.     Rex  v.  ths  Inhabitauts  ifAUee,  9  w»  J- 
.C.  71,  a.  c.  2  B.  &  Ad.  207.  . 

A  written  conseat  of  a  master,  thst  hMipjw"" 

shall  serve  another  for  the  r""'"^  f„S 
does  not  require  to  be  itamped,  tmW  of  "^ 
matter  of  the  consent  appesr  cJewIy  tjw 
value  of  20/. :  such  a  consent  being  "rj^  ' 
the  48  Geo.  3.  c.  149.  and  55  ^J^^'^Z^^Jth 
agreement,  where  the  matter  ^«*"  *J*r.j-i,  9 
value  of  20i.  Rex  v.  the  InhabHe^^J  *««^' 
Law  J.  M.C.  80,  s.  c  2  B.  &  Ad.  JW. 

(e)  By  TenemenU 
(i)  In  general,  ,^ 

"  Where  during  a  tenancy  there  *"  J^.".^ 
between  Michaehnas  1824  and  Jane  i^.  J^ 
the  6  Geo.  4.  c.  57.  came  into  ^f^v^Qti, 
which  interval,  the  requisites  of  "»"^"7^tk:- 
3.  c.  50.  (then  in  force)  were  i^^^^^f^^Tredi^ 
Held,  that  the  provisions  o(th»  6  ^^^'^^gOK 
be  called  in  aid  at  the  end  of  the  ^!^^)d 
a  settlement  under  that  sistute,  '^"'*°  jjbiy 
.  commenced  whi  le  the  old  stntate  *^ '' ®2hi,e  ^ 
which  last-mentioned  stolute  wooW  n»      .  a 


wnicn  lasc-meniionea  nviuw  ^^-■..f^^,c.w• 
ftrred  .  .,ttl«no.t.  ^W;  ^JIj^W*"" 
IS  prospective  only.  R*x  ▼.  «*«  ^*^YV  ml 
9  Law  J.  M.C.  123,  a.  c.  1  B.&  Ad.  81*  ^ 
In  1813,  the  pauper  went  "''?  "  Coo  tiiit 
agreed  to  live  in  a  bouse  fcr  n^^'^JJi,.  * 
If  he  liked  it,  wae  to  take  it  ••  ^T^nd^ 
liked  it,  and  afterwards  bssaoM  wa^ 
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licvein  mora  thin  tatty  dayi.  The  valiie  ezooaded 
Oi, : — Heldt  that  this  waa  a  coming  to  tittU  within 
be  meaning  of  the  statute  13  &  14  Chas.  t.cli; 
bAt  be  was  irremovable  ;  and  that,  by  the  forty 
ays'  reaidenoe,  he  gained  a  settlement.  Rex  t.  the 
nhahiiaHU  of  HaUkam,  9  Law  J.  M.C.  9S,  s.  e.  % 
U  &  Ad.  620, 

(2)  What  U  a  nffieUnt  Tenement. 

A  mill  of  wood,  resting  opon  a  foundation  of 
rick,  but  not  attached  to  the  foundation,  held  not 
»  be  part  of  a  tenement;  and,  ooasequently,  being 
nted  with  a  cottage  and  garden,  which,  with  the 
liU,  were  worth  SOL  a  year,  b«t  without  it  leas  than 
(M,: — Held,  that  no  settlement  was  gained  hy 
snting  the  tenement  Rex  t.  the  Inlubitants  o^ 
)tley,  9  Law  J.  K.B.  32,  M.C.  11,  s.  c.  1  B.  &  Ad. 
61. 

To  gain  n  settlement  by  the  renticg  of  a  tenement 
B  respect  of  the  feed  of  cattle,  it  is  necesssry,  not 
ply  that  they  should  be  pasture  fed,  but  tliat  it 
ras  a  part  of  tbe  contract  that  they  ahould  be  so 
Mi.  Rex  r.  the  Inhabitanti  rf  LUngriviUe,  8  Law  J« 
d.C.  89,  a.  c  10  B.  &  C.  899. 

In  1809  a  master  agreed  to  give  his  servant  cer- 
ain  wages,  and  the  rigbt  of  feeding  bis  cow  in  his 
U8ter*8  pasture.  I'he  serrant  was  to  serve  as 
raggoner,  and  it  waa  a  part  of  the  agreement  that 
le  should  board  his  mate.  Subsequently,  in  1810, 
)^  another  agreement,  tbe  servant  was  to  bave  the 
ight  of  feeding  another  cow  on  his  master's  pas- 
ore.  The  cows  were  fed  alike,  under  these  two 
greenaents,  for  eighteen  months.  The  value  of  the 
beding  exceeded  10/.  per  annum: — Held,  that  tho 
ervant  thereby  gained  a  settlement,  by  renting  a 
[  tenement"  of  the  value  of  10/.  a  year.  Rex  v.  the 
nhabit^nte  of  NewingtoH  neat  Hyth$,  7  Law  J. 
d.C.  %5, 

A  gate-keeper,  or  toll -keeper,  or  renter  of  the 
oUa,  residing  in  the  toH-hoose,  is  prevented  by  the 
i4  Geo.  3.  c.  170.  s.  5.  from  thereby  gaining  a  set- 
lemeat,  although  the  annual  value  of  the  house 
nay  exceed  10/.  a  year.  And  temhU,  that  tbe  renting 
>f  a  bouse  and  land  with  an  incorporeal  hereditament 
or  other  subject-matter  not  being  house  and  land), 
It  SB  entire  rent,  is  insufficient  for  the  purpose  of  n 
lettloment  under  6  Geo.  4.  c.  57.  Rex  v.  the  laha-- 
HtoHtt  of  St.  Andrete  the  Lee»,  8  Law  J.  M.C.  84,  s.  c. 
lOB.  &C.74t. 

Where  every  requisite  of  59  Gep.  3.  c.  50^  or  of 

5  Geo.  4.  c.  57,  hfui  been  cCmplied  with,  the  cir- 
cumstance of  the  landlord  agreeing  to  pay  the  taxes 
md  rates  out  of  a  rent  of  10/.  a  year,  does  not  pre- 
rent  the  gaining  of  a  settlement.  Rex  v.  tlie  luha^ 
^anu  of  Thurmaston,  9  Law  J.  M.G.  53,  a.  c.  1  B. 
k  Ad.  731. 

Where  a  tenement  has  been  taken  at  an  entire  rent 
ror  asum  exceeding  10/.  a  year,  part  of  the  tene- 
ment being  in  one  parish  and  part  in  another,  the 
tenant  has  gained  a  settlement  in  the  parish  in 
which  is  that  part  wherein  he  resided :  provided, 
H>portioning  the  rent,  it  appeara  he  paid  10/.  a  year 
ror  the  part  which  is  in  that  parish.  Rex  v.  the  In- 
hahiunts  of  Pickering,  9  Law  J.  M.C.  106, 8.0.  t  B. 

6  Ad.  267. 

(3)  Value. 
The  actual  value  of  the  unement  is  immaterial, 
^th  reference  to  the  «ct  of  59  Gep.  3.  c.  50«  if  tho 


taking,  &c  be  bond  fide,  Bex  r.  tA#  Inhabitants  of 
Aeh^ld'cum-Thorpe,  8  Uw  J.  M.C  30,  a.  c.  9  B.  & 
C.  939,  s.  c.  4  M.  6c  R.  709. 

In  order  to  ascertain  the  value  of  a  tenement 
taken  before  tbe  59  Geo.  3.  c.  50.  came  into  opera- 
tion, improvements  contracted  by  the  landlord  to  be 
done,  and  afterwarda  done  upon  tbe  premises  in  pur- 
suance of  that  contract,  may  be  taken  into  account ;. 
although  they  be  not  done  until  a/lter  the  actual 
enfry  hy  the  tenant.  Rex  v.  the  Inhabitanti  of, 
HuniJiam,  9  Law  J.  M.C.  88. 

(4)  Occupation, 

Whether,  in  order  to  gain  a  settlement  by  the  6. 
Geo.  4.  c.  57,  the  house  should  be  entirely  occupied 
by  the  tenant  for  the  year)  or  whether  an  occupattoa 
of  part,  the  remainder  being  occupied  by  lodgers^ 
is  sufficient  ?  Held,  by  Mr.  Justice  BayUy,  tliat  tho 
occupation  should  be  entirely  by  the  tenant.  By 
Mr.  Juitiee  Littledale  and  Mr,  Juttiee  Parke,  that 
an  occupation  of  part,  ihe.reoMinder  being  occupied 
l^  lodgers,  is  sufficient. 

A  renting  ofa  tenement  fer  a  year,  and  an  occu- 
pation for  a  year,  which  year  beg^n  before  the  22nd 
of  June  1825,  (6  Geo.  4.  o.  57.}  but  ended  after 
that  day,  will  be  aufficisnt  to  confer  a  settlement* 
provided  the  other  requisites  of  the  6  Geo.  4.  bo 
satisfied.  Rex  v.  the  Inhabitants  of  Ditcheat,  7  Law 
J.  M.C.  110,  s.  c  9  B.  &  C.  176,  s.  c.  4  M.  &  E. 
151. 

In  order  to  gain  a  settlement  under  the  6  Geo. 
4.  c.  57,  the  house  or  land  need  not  be  entirely  oc- 
cupied by  the  tenant  for  tbe  year.  If  he  hold  tho 
whole,  and  underlet  a  part,  he  occupying  the  re- 
mainder, it  will  be  sutncient.  Rex  v.  the  Inhabit 
tantt  of  Great  Bentley,  8  Law  J.  M.C.  55,  s.  c.  10 
Bv&C.  520. 

(5)  Payment  of  Rent. 

The  Sessions  having  found  that  the  pariah  officers 
of  a  parish  in  which  a  pauper  waa  settled,  fraudu- 
lently gave  him  money  to  enable  him  to  pay  his 
rent,  in  order  that  he  might,  under  6  Geo.  4b  c  57, 
gain  a  settlement  in  another  parish : — Held>  that  no 
settlement  was  gained  by  renting  the  tenement  and 
the  paying  of  the  rent  under  such  circnmstances.  Re* 
¥.  the  Inhabitants  qf  St.  Sepulchre,Cambridg^,  9  Law 
J.  M.C.  56,  a.  c.  1  B.  &  Ad.  924. 

Where  the  question  of  settlement  depends  upon 
the  question,  whether  a  transaction  is  fraudulent  or 
not,  the  Sesaions  muat  themselves  affinn  or  negative 
the  fraud :  they  cannot  obtain  the  opinion  of  tho 
Court  above  on  that  question  by  merely  stating  the 
facts  which  raise  tbe  question ;  they  must  themselves 
draw  the  inference. 

Where  a  man,  being  settled  in  one  parish,  waa 
residing  in  another,  and  applied  for  relief  to  the 
parish  to  which  he  belonged,  and  tbe  parish  officero 
adranced  him  money  to  pay  his  rent,  the  effect  of 
which  payment  would  be  to  cause  him  to  be  settled 
in  tbe  parish  in  which  he  was  then  residing:— 
Held,  that  this  fact  would  not  prerent  the  gaining 
of  the  aettlement,  unless  the  transaction  was  frau- 
dulent ;  and  that  the  question  by  which  fraud  or  no 
fraud  was  to  be  tried,  was  this — "  Was  the  money 
adyanced  by  the  pariah  officera  to  aasist  the  man, 
and  enable  him  to  go  on  j  or  waa  it  done  merely  to 
t^ow  him  off  one  parish  to  another  1"    And  the 
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case  wtt  tent  btek  to  the  Setnons  for  them  to  dit- 
poae  of  by  the  application  of  thia  priociple.  Rex  r. 
tht  luhabUenU  of  TilUngham,  9  Law  J.  M.C.  1,  t.  c. 
1  B.  &  Ad.  180. 

(/)  By  Estate. 

The  interett  of  a  remainder-man,  after  an  ettate 
for  life,  will  not  entitle  him  to  a  aettlement,  by  rea- 
aon  of  forty  day  a'  recidence  during  the  continuance 
of  the  particular  estate. 

Testator,  after  devising  certain  real  property  to 
his  heir-at-law,  devised  **  to  my  daughter,  £  M,  all 
that  part  of  a  meaauage  or  tenement,  with  the  ap- 
purtenances, which  18  now  in  the  occupation  of  H 
L,  situated  in  Ringstead,  adjoining  the  tenement  in 
the  occupation  of  J  M ,  to  hold  to  her  and  her  as* 
aigns,  for  and  during  the  term  of  her  natural  life,  if 
ahe  shall  so  long  continue  a  widow  and  unmarried ; 
and,  from  and  after  the  daj  of  her  decease,  or  daj 
of  marriage,  which  shall  first  happen,  I  rive  and 
dt-yiae  the  said  part  of  a  meaauage  or  tenement, 
with  the  appurtenances  ;  and  also  all  that  the  afore- 
said tenement,  with  the  horoeatead  and  appur* 
tanancea,  in  the  occupation  of  J  M ;  and  also,  all 
that  my  close  or  orchard  lying  above  the  aaid  home- 
atead.&c.  unto  the  four  children  of  my  late  son  :*'— 
Held,  that  theae  four  grandchildren  of  the  teatator, 
onder  this  devise,  did  not  take  an  immediate  vested 
interest  in  any  part  of  the  premises  mentioned 
therein,  but  a  remainder  expectant  on  the  decease 
or  second  marriage  of  E  M,  and  consequently  that 
one  of  tboae  grand-children,  a  pauper,  did  not  ob- 
tain a  settlement  by  forty  days'  residence  in  the 
parish  where  tboiie  premises  were  situate  during  the 
life  and  before  the  aecond  marriage  of  £  M.  Rex  v. 
the  InhabitanU  of  Ringitead,  7  Law  J.  M.C.  103, 
a.  c.  9  b.  &  C.218,s.  c.  4  M.  &  R.  17. 

Wheie  a  parcel  of  land,  and  two  unfinished  dwell- 
ing-houses were  conveyed  to  the  use  of  a  pauper's 
mother  for  life,  or  during  widowhood,  remainder  to 
the  use  of  the  pauper  in  fee,  the  convideration  being 
a  sum  of  money  which  the  pauper  had  before  aettled 
upon  bia  mother  for  life  or  during  widowhood,  the 
principal  after  death  to  be  paid  to  himself ;  and  the 
pauper  entered  upon  one  of  the  bonaes  at  the  time 
of  the  execution  of  the  conveyance,  and  subsequently, 
by  the  permission  of  his  mother,  obtained  posseMion 
of  the  other,  and  the  land,  and  let  them,  and  received 
the  rent  hiro»elf,  and  afterwards  sold  the  premises, 
his  mother  being  a  party  to  the  deed,  but  he  re- 
ceiving, and  not  accounting  to  her  for  the  purchase- 
money, — it  was  held,  that  he  obtained  no  settle- 
ment in  the  parish  where  the  premises  were  situate, 
inasmuch  as  he  bad  no  present  right  of  posaeaaion, 
and  no  freehold  interest.  Rex  v.  the  hihabitantt  of 
Witloitghby-cum-Sloolkhy,  8  Law  J.  M.C.  St,  s.  c. 
10  B.  &  C.  et,  s.  c.  5  M.  &  R.  3«. 

A  residence  on  an  estate  at  w|ll,  of  leaa  than  lOL 
a  year,  is  not  sufficient  to  confer  a  settlement.  Rex 
▼.  the  Inhabitatits  of  Chew  Magna,  8  Law  J.  M.C. 
80,  a.  c.  10  B.  h  C.  747. 

A  freeman  of  a  borough,  in  that  character,  waa 
entitled  to  and  received  a  abare  of  the  rents  of  cer- 
tain estates,  rested  in  the  corporation  at  large,  and 
the  rents  of  which  were  reserved  to  and  received  by 
them.  The  rights)  of  the  freemen  to  these  sharea 
were  subject  to  regulations  by  the  corporation,  and, 
fn  aoroeinatances,hsd  been  witlidrawn:— Held, that 
the  fraaman  did  not  gain  a  settlement  by  aatata  in 


reapect  of  the  receipt  of  the  share  of  the  mto.  & 
T.  the  InhabitauU  of  Betford,  8  Uw  J.  IL&  S, 
s.  c.  lOB.  &  C.  54,  a.c.5M.&ILl74. 

By  agreement  of  reference  between  the  lord,  tk 
leasee,  and  the  leaaehoJdera  and  copjlnldcn  rfi 
manor,  arbtiratora  were  appointed  for  allottii^ih 
common  fields  and  downs  within  the  snoor.  Xk 
arbitratora  awarded  an  allotment  for  ib«  ibefM 
of  the  common  aheep- flock  of  the  place  for  t^  dai 
being,  in  lieu  of  laoda  in  the  common  feldt,bili 
by  custom  by  the  ahepherd.  The  shepM  w 
appointed  by  the  tenanta,  and  held  his  sitaui«a 
a  yearly  servant.  The  arbitrators  directed  tbt  (b 
ahepherd  shonld  keep  the  fences  in  repair.  Us 
ahepherd  for  the  time  being  wss  no  futj  to  ib 
agreement  to  refer: — Held,  that  a  iheplmdvb 
was  appointed  anbaeqoently,  and  filled  ilie  anatm 
under  a  yearly  hiring,  did  not  gain  asettiematlr 
eatate  in  respect  of  his  occupation  of  thiiiUoaKiL 
Rex  V.  the  Inhabiianle  of  South  Kemoa,  8  Lavi. 
M.C.  90,  a.  c.  10  B.  &  C.838,  S.C.5M.&R.A 

Where  land  ia  taken  by  encroacbneBt  ii4  iir 
cloaed,  the  occaaional  throwing  down  of  tienA- 
aurea  will  not  alter  the  character  of  the  poBMWi, 
BO  as  to  render  it  no  longer  adverse,  if  in  all  ate 
respects  the  posaesaion  be  adverse,  ffer^.tlr/f 
habitants  of  IVoobum,  8  Uw  J.  M-CS^icW 
B.  &  C.  40. 

VV  B,  about  fifly  yeaia  ago,  went,  os  Anw- 
tation  of  W  P,  whoae  daughter  he  had  ■""•J** 
live  in  the  houae  of  W  P.    The  hopse  w  »  ^ 
W  P  for  a  term  determinable  upon  hrn.  w  r 
died  thirty -eight   yeara  ago,  intesttte,  ^^\ 
widow,  aeveral  aona,  and  a  daogbter,  tli«  J*  « 
W  B.     No  lettera  of  administration  to  WFw« 
ever  Uken  out ;  but  W  B  continued  is  irf^ 
of  a  part  of  the  premiaes,  which  be  bed  i«  tk  Aft- 
time  of  W  P  parted  olT ;  tlie  sons  tilungpi»f««« 
theother  premisea;  andfaesnd  ihesooipsMtbeJK 
in  aharea,  but  not  bearing  the  same  proporti«to^ 
of  the  shares  of  the  father's  property,  w  «»f  "J^ 
had   been  a  legal   diatribution.     Oaeafueiw 
afterwards  went  away,  and  W  P  look  P***JVi 
his  portion,  and  paid  his  share  of  «^""\^-' 
first,  that  this  possession  vras  not  ■<^*"*|,'**'![jL' 
that  no  grant  to  W  B  could  be  prewi>».^  T^ 
had  been  no  lettera  of  admini«r»tion;  •«»  ^ 
waa  no  person  who   could   legally  ■•**  *  J^^ 
Consequently  W  B  gained  no  seiUemeat  >y  «»«| 
Rex  V.  the  hthabUante  of  Okeford  Fittm^^ » ** 
J.  M.C.  12,  a.  c.  1  B.  &  Ad.  954. 

(g)  By  Payment  rfTaits> 
Land-tax  is  a  "  parochial  rate."witb«tfcMM* 
ing  of  the  6  Geo.  4.  c.  57.  f.  t  ^.^rT^^ 
which  will  not  confer  a  actUcmont  ^^^^^ 
Will.  &  Mary,  c.  1 1.  s .  6,  unless  ^J^^iU 
the  former  statute  be  also  complied  witb.  n    • 
Juhabiiants  of  Eart  Teig»mouth,9UirJ-  i"-^' 
a.  o.  1  B.  &  ^d.  344.  ,    ^  (^tha 

The  being  rated  to  and  psyiag  w-raw  ^  ^ 
city  of  London,  under  the  10  G«a  \^/yj^\ 
held  not  to  confer  a  settlement  "»<»•'. "I?  ^  Uf 
C.11.     Rexr.theInhabUanUof(»rjff*^ 

dom, 7  Law  J.  M.C.  24, s. c. SB. & C^66^ ^ 
The  relation  of  landlord  and  '•"'■''^tb/ 
aary,  in  order  to  a  peraon  ^J'^^.^J^^ 
payment  of  rataa.    Nor  does  the  ft«  «  ov 


POOR^POST  OFFICE. 


221 


rr  owner  repayiug  to  the  occupier  the  anm  paid 
>7  the  latter,  for  rates,  prevent  bis  gaining  a  settle* 
nent  hj  such  payment.  Accordingly,  an  attorney 
laving  a  cottage  and  land  near  his  residence,  allow- 
id  bis  clerk  to  occupy  tbem,  that  he  might  the  more 
onveniently  attend  to  the  business,  and  suffered 
lim  to  bold  tbem  rent  free,  as  an  augmentation  of 
lis  salary  -,  the  clerk  was  rated  as  occupier,  but  the 
(tomey  was  sometimes  called  on  to  pay,  and  did 
•ay,  the  rates  ;  and  when  the  clerk  paid  them,  the 
tiomey  reimbursed  him  :— Held,  that  tbe  clerk 
;iiined  a  settlement  by  paying  the  public  parochial 
lies.  Rex  v.  the  InhabUattti  of  Lowtr  He^'ord,  8 
Mw  J.  M.C.  117,  s.  c.  1  b.  &  Ad.  75. 

(A)  By  ierwing  an  Offiti, 

The  office  of  assistant  overseer,  under  the  59  Geo. 
.  c.19,  is  a  "public  annual"  office,  tbe  service  of 
rhich  may  confer  a  settlement. 

The  appointment  to  such  an  office,  with  t  salary, 
Kjuires  a  stamp,  under  tbe  55  Geo.  9.  c.  184,  sche- 
ule,  part  1,  title  <*  Grant"  Rer  v.  the  JnhabitanU 
riew,  7  Law  J.  M.C.  18,  a.  c.  8  B.  &  C.  «47. 

Tbe  office  of  town  crier  for  a  city  consisting  of 
»veral  parishes,  is  sufficient  to  confer  a  settlement 
1  tbe  parish  in  which  the  officer  resides. 

Provided  such  an  office  be  served  for  a  year,  it 
I  immaterial  whether  the  officer  continue  to  reside 
1  the  same  parish  in  tbe  city  during  the  whole 
ear.  He  gains  a  settlement  in  that  pariah  in  the 
ity  in  which  he  resided  the  laat  forty  days  of  the 
ear.  Rex  v.  St.  Nieholat,  Hereford,  8  Law  J.  M.C. 
01,11.0.10  B.  fie  C.  832. 

Tbe  office  of  parish  clerk  ia  sufficient  to  gain  a 
Bttlement,  by  reason  of  its  being  a  freehold.  Whe- 
iier  it  is  an  annual  office,  according  to  tbe  S  William 
E  Mary,  ell.  b.6,  and  tbe  9  &  10  Will.  9.  c.ll— 

But  where  a  person  performed  the  duties  of  the 
ffice  of  parish  clerk,  and  received  a  yearly  salary 
>r  several  years,  not  having  been  chosen  to  the 
BBce  by  the  vicar,  nor  appointed  in  any  manner 
'hatever: — Held,  that  he  had  not  executed  the 
ffice  according  to  the  9  William  fit  Mary,  so  as  to 
ain  a  settlement.  Rex  ▼.  the  Inhabitants  of'  Stogur- 
ttf,  9  Law  J.  M.C.  48,  s.c.  1  B.  &  Ad.  795. 

In  order  to  the  gaining  of  a  settlement  by  office, 
nder  tbe  9  fie  4  W.  &  M.  c.  11,  tbe  person  must  be 
'gaily  placed  in  tbe  office,  according  to  the  9  fie  10 
Vill.  9.  c.  11,  (although  he  be  not  residing  in  tbe 
aritih  under  a  certificate,)  the  two  statutes  being 
Dnsidered  as  in  pari  materiA. 

A  constable  or  a  tithingman  may  legally  execute 
De  duties  of  bis  office  without  being  sworn  in,  al- 
lougb  he  may  be  liable  to  punishment  for  not  being 
7  sworn. 

Consequently,  a  tithingman,  who  was  legally  ap- 
ointed,  had  notice  to  be  sworn  in,  but  never  was 
worn, — yet,  having  served  the  office  for  a  year, 
ras  held  to  hare  gained  a  settlement 

A  tithingman  was  appointed  on  the  5th  of  Octo- 
er  for  one  year,  and  Lis  successor  was  appointed 
n  the  4th  of  October  in  the  following  year  t^-Held, 
!int  there  waa  a  servioe  of  tbe  office  for  a  full  year, 
s  the  tithingman  was  in  office  on  each  of  the  days, 
[kere  being  for  this  purpose  no  fraction  of  a  day. 
lex  ▼.  th§  luhainiante  rf  Corfi  MulUn,  9  Law  J. 
iX.  19,  s.c.  1  B.8(Ad.  811. 


(C)  Certificate. 

A  person  who  is  residing  in  a  parish  under  a  cer- 
tificate,  cannot  obtain  a  settlement  by  tbe  purchase 
of  property  in  that  pariah,  whatever  may  be  tbe 
amount  of  the  purchase-money.  He  can  obtain  a 
settlement  there  only  by  one  of  three  modes:— by 
taking  a  lease  of  property  there,  of  the  value  of  10/. ; 
by  executing  some  annual  office  in  the  pariiib,  to 
which  he  shall  be  legally  appointed ;  or,  by  acquir« 
ing  property  there,  vihich  shall  come  to  bim,  not  by 
his  own  act,  but  by  descent,  or  other  act  of  law., 
Consequently,  no  settlement  is  gained  by  a  seryice 
under  an  indenture  of  apprenticeship  to  a  certificate- 
man,  who  has  not  acquired  a  settlement  by  one  or 
other  of  the  above  modes.  Rtx  v.  the  Inhabiianti 
rf  Great  Driffield,  7  Law  J.  M.C.  96,  s.  c.  8  B.fic  C. 
684. 

The  son  of  a  certificated  person,  residing  with  his 
father  under  tbe  certificate,  as  one  of  his  family, 
cannot  acquire  a  settlement  in  tbe  certificated  pa- 
rish by  apprenticeship,  unless  he  be  of  tbe  age  of 
twenty- one  at  tbe  time  of  the  binding. 

Such  a  person,  bound  while  he  was  under  twenty- 
one,  was  removed  to  the  certifying  parish ;  the 
removal  was  acquiesced  in ;  the  pauper  then  re* 
turned  to  tbe  certificated  parish,  and  resided  there 
under  the  indenture: — Held,  that  this  did  not  core 
tbe  original  defect  in  tbe  binding;  and  that  no 
settlement  was  gained  e^en  by  the  service  after  the 
return  from  the  certifying  parish.  Rex  r,  the  JnAii- 
bitants  rfQueeiiborough,  9  Law  J.  M.C.  96,  s.  c.  9 
B.fic  Ad.  S19. 

Where  a  ceVtificate  nearly  eighty  years  old  ap- 
peared to  bare  been  signed  not  by  a  majority  of  the 
parish  officers  for  the  time  being,  and  tbe  Sessions 
held  it  to  be  void,  the  Court  would  not  support  the 
certificate  by  preauming  a  soppooed  state  of  facts 
which  were  put  in  support  of  the  eertificate.  but 
the  existence  of  w^ich  facts  was  highly  improbable, 
and  was  repugnant  to  the  other  established  fMCta  in 
the  caae.  Rex  v.  the  Inhabitants  of  Upton  Gray, 
8  Law  J.  M.C.  8«,  s.  c.  10  B.  fie  C.  807. 

(D)  Removal. 

[New  provisions  for  the  removal  of  Jersey  and 
Guernsey  paupers,  11  Geo. 4.  c.5, 8  Law  J.  Stat. 5.] 

When  an  unmarried  Irishwoman  is  delivered  of  a 
child  in  England,  and  becomes  chargeable  to  the 
parish,  she  is  removable  to  Ireland,  under  the  59 
Geo.  9.  c.  12.  s.  99 ;  but  her  child  is  not  remoyable. 
with  her,  even  for  the  purpose  of  nurture ;  it  being 
entitled,  by  its  birth  in  England,  to  tbe  benefit  of  the 
poor  laws.  Rex  v.  Bennett  and  Brovghton,  9  Law  J. 
M.C.  95,  s.  c.  2  B.  fie  Ad.  71. 


POPULATION. 

[Account  of,  11  Geo.  4.  c.  90,  8  Law  J.  Stat  71. 

Provisions  of  55  Geo.  9.  relative  to  taking  popula- 
tion of  Ireland,  extended,  1  Will.  4.  c.  19,  9  Law  J. 
Stat  17.] 


POST  OFFICE. 

A  perMB  employed,  at  a  receiving-house  of  the 
general  post  office,  to  clean  boots,  fiec,  and  to  assist 
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ID  tjrinff  up  the  latter*b«{[,  is  not  a  iervtnt  of  the 
poet  office,  within  the  etatute  52  Gea  9.  c.  143.  s.  S. 
A  receiTiDg-house  is  not  a  poat  office,  within  that 
■tatute  ;  but  it  is  "  a  place  for  the  receipt  of  letters ;" 
and  the  whole  shop  ie  to  be  considered  as  the  "  place 
for  the  receipt  of  letters,"  and  not  the  mere  letter- 
box ;  aod,  therefore,  if  a  person  take  a  letter  and 
pat  it  on  the  shop  coaater  of  the  receiving-house, 
or  give  it  to  one  of  the  persona  belonging  to  the  shop 
there,  that  is  putting  the  letter  into  tbe  post.  In 
an  indictment  on  tbia  atatate,.  it  was  alleged  thst 
a  letter  was  **  to  be  delivered  at  T."  Tbe  letter  was 
addressed  T  House,  which  was  a  hoose  in  the  parial^ 
QfT:—41eId  Sufficient. 

To  coostitute  the  offence  of  stesling  a  letter  from 
a  place  for  the  receipt  of  letters  under  aection  S*  of 
tbia  act,  it  is  easentisl  that  the  letter  should  be  csr- 
ried  out  of  the  shop  which  was  tbe  place  for  the 
receipt  of  letters ;  and,  therefore,  if  a  person  tske  a 
letter  and  steal  its  contents,  wiihout  taking  the  letter 
out  ol  the  shop,  that  is  not  an  offisnoe  within  tbia. 
section  of  the  act  of  parliament.  Rex  v.  Piarisit» 
4C.&P.  57«.   [Uttledale] 

S  was  employed  by  a  post-mistress  tocarrj  letters 
frosn  Dorsley  to  Berkeley,  at  a  weekly  salary,  paid 
him  by  the  post-mislress,  but  which  was  repaid  ta 
her  by  the  post  office  :•— Held»  that  S  was  a  person 
employed  by  the  post  office^  within  the  statute  jtt 
Geo.  a  0. 143.  s. «. 

But  a  letter  sent  from  Cardiff  to  Dudley,  but 
which,  it  was  alleged,  was  mia-sent  to  Duraley,  if 
atolen  by  8,  would  not  be  a  letter  which  came  into 
his  hands  "  in  consequence  of  his  employment." 

Semble — That  the  words  '*  whilst  employed,"  in 
■ec.  2.  of  the  stat.  52  Geo.  3.  c.  143,  relative  to  steal- 
ing letters,  merely  mean  that  the  party  shoiUd  be 
then  in  the  employ  of  the  post  office  ;  and  not  thst 
the  letter,  when  stolen,  was  in  the  party's  bands 
in  tbe  course  of  hie  doty.  Bts  t.  Salitbwri^,  5  Cfi(  P. 
155.  [Patfceion] 


POWER. 


(A)  Construction. 
(B;  Execution. 

(a)  VaHd  or  void, 

(b)  Defectiv*,  toAsrseUAf. 

(C)  How  BXTINGOISHKD  OR  PBSTROYED. 


(A)  Construction. 

A  power  to  *'  give  and  bequeath/'  held  to  be  a 
power  to  be  exercised  by  will  only,  and  that,  in  de- 
fault of  appointment,  or  in  the  event  of  a  void  exe- 
cution of  tbe  power,  those  parties  alone  take  who 
were  alive  at  the  time  of  tbe  decease  of  the  donee 
of  tbe  power.  WaUK  ▼.  WuUinger,  9  Law  J.  Chano. 
7,  s.  c.  1  Tarn.  425. 

In  a  partnerahip  deed  it  was  stipulated,  that  the 
testator's  interest  in  tbe  partnership  ooncem  after 
his  death,  and  during  the  term  of  the  partnership, 
should  go  to  such  persons  as  he  should  by  will 
name  or  appoint ;  and  in  default  of  appointment, 
that  it  should  devolve  tn  his  wife  ;  end  in  esse  of  her 
death,  to  his  children  in  equal  riiares ;  and  in  case 
of  tbe  death  of  all  bis  children,  to  his  executora  or 
administrators  :—Held^  that  tbe  true  €Qa«truction 


of  this,  ia  not  to  cMntm  a  ffliniwil  power 
ment,  hut  to  reserre  to  the  testator  a 
power  of  disposition  by  will. 

Tbe  testator  made  n  will,  not  ooittaiaiag  ae^  i- 
luaioa  to  the  power,  by  which  be  ^«e  all  his  eetus 
and  effects  to  one  of  his  children : — ^Held.  that  ha 
interest  in  the  partnership  passed  by  the  hfi|ist. 
Ponies  V.  Dunn,  1  Rues^  &  M.  402. 

Testator  gave  to  his  widow  a  life  interest  ia  a  &■< 
with  a  power  of  appointment  amongst  all  his  dit- 
dren  living  at  her  death  ;  and,  in  de&alt  of  appoiat- 
ment,  directed  the  fund  to  be  divided  amoagst  sll 
asch  children,  with  a  gift  over  to  the  widow,  is 
case  all  the  children  died  before  dieir  sbaiw  b^ 
came  paysble. 

The  widow  appointed  the  fend  to  the  two  snrvi*- 
ing  ehildren ;  one  of  them  died  n  her  hfetims}— 
Held,  that  the  only  anrrivio^  child  took,  vpea  the 
widow's  death;  the  whole  of  tlie  fund.  Bwi^fiti4  r. 
Rword,  2  Sim.  354. 

Though,  generally  speakiiig^,  an  instrsmest  mstf 
be  construed  by  the  proTisiona  eontsined  in  it,  isi 
not  by  anything  dtkors ;  yet  under  tbe  djcvastssas 
of  the  case,— Held,  that  the  Court  aught  call  ihi 
language  of  a  aecond  bond  in  aid,  ia  eoa^trsiBg 
the  effect  of  the  first  Faaq/rr  ▼.  Hcuctw,  SY.it  X. 
506. 

Marriage  settlement  to  the  use  of  II  iv  fifc; 
remainder  to  the  use  of  tmateea  to  preMna^  la- 
mainder  to  the  use  of  such  one  or  more  of  i^  Msa 
of  M  on  the  body  of  the  wifi»,  end  for  sech  cstatsiw 
&c.,  as  M  should  by  deed  or  will  appoint ;  resisia- 
der  to  use  of  first  son,  and  other  euns  of  M  on  As 
bodv  of  the  wife  in  tail ;  with  the  ultimate 
to  the  use  of  the  heirs  of  M.  The 
phce ;  there  are  two  sons ;  the  wi&  dies ;  a 
mission  of  bankrupt  is  issued  sgainsC  M,  and  ths 
commissioners  execute  bargain  and  sale  to  tbe  ss- 
signees,  who,  with  M,  by.  lease  and  rekase,  csbmj 
to  P  M  in  fee.    Afterwards  M,  by  deed-poll.  ^ 

Sdots  in  favour  of  his  elder  son,  RM.  is  feet- 
aid,  that  R  M  took  no  estate  under  the  appsisi-- 
ment,  but  took  an  estate  tail  under  the  settlHMBC 
Badkam  v.  Mss,  9  Law  J.  C  J".  »13,  a^c  7  BiBg.695u 

(B)  Execution. 

(a)  Valid  or  void* 

[Ufasory  appointments  rendered  rsKd  is  eqsity 
and  at  law,  1  Will.  4.  c.  46,  8  Law  J.  Stat.  lOl!] 

[Reith  V.  Seymour,  4  Russ.  263,  Dig.  Law  J.  S96. 
Grant  v.  Lynam,  4  Roas.  29t,  Dig.  Law  J.  396.] 

A  married  woman  had  a  power  of  diaposasg  of 
property  by  deed,  "  to  be  by  hc»  sealed  end  Sli- 
vered in  the  presence  of  and  att^ted  by  two  sv 
more  credible  witnesses  thereto,"  or  by  hsr  hsi 
will :  she  signed  and  aealed  a  deed  of  appointaest, 
the  only  atteststion  to  which  was  ia  the  followisf 
words  '•  Witnesses  A  B  and  C  D  :'*— Held,  ikal 
there  was  no  attestation  of  the  delivery,  aod.  thffs* 
fore,  that  the  power  was  not  well  executed.  Bwder 
V.  Burt^  7  Law  J,  Chano.  107. 

Where  a  party,  who  has  as  estate,  and  slso  a 
power,  executes  a  deed  which  ia  defipc^e  oadkr 
the  power,  but  which  would  be  good  at  cobbos 
law,  the  estate  wiH  pass,  though  the  party  otetoa- 
plated  only  an  exeoutioa  of  the  power. 

An  appointment  directed  to  be  ngned»  seiM» 
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ad  defivered  in  4he  pireseace  of  two  credible  frit- 
wmn,  is  not  well  ezecated  if  ligtied,  sealed,  aod 
lelivered  in  the  presence  of  two  persons,  to  one  of 
f bom  sn  estate  is  appointed  therein  bj  wi^  of  re- 
nainder.     Doe  ▼.  Keir,  4  M.  &  R.  101. 

A  will,  manifesting  on  the  whole  an  intention  to 
izecnte  a  power,  was  held  to  operate  as  an  appoint- 
nant,  notwithstanding  that  it  contained  eipressions 
ind  made  dispositions  which  would  not  hsTS  been 
Med  or  made  in  a  due  exercise  of  the  power. 

Although  a  will  does  not  state  that  it  is  made  in 
ixecution  of  a  power,  jet,  if  it  plainly  refer  to  and 
comprise  the  subject  of  the  power,  it  will  be  deemed 
i  good  execution.  Baity  ▼.  Ll&yd,  7  Law  J.  Chano. 
^8. 

A  will  is  deemed  a  good  execution  of  a  power,  if 
t  dispose  of  the  subject  of  the  power,  although  it 
Iocs  not  refer  to  the  power. 

The  subject  of  the  power  will  pass  by  the  words 
tf  *'  all  other  my  property,"  if  it  be  plain,  from  the 
ither  expressions  in  the  will,  that,  under  these 
general  words,  the  donee  considered  the  property 
mder  the  power  to  be  included.  Walhtr  ▼.  Maekie, 
\  Russ.  76. 

Testator  gave  S,000/.  to  trustees,  foir  C  8  for  life; 
lemaioder  to  inch  persons  as  she  should  appoint 
[^  S,  by  her  will,  disposed  of  all  her  personal  estate, 
md  then  gave  all  sums,  messuages,  &c.,  and  other 
nterest  to  which  she  was  entitled  under  the  teste- 
:or's  will : — Held,  that  the  latter  gift  was  a  eood  exe- 
mtion  of  the  power.    Mapln  r.  Brown,  2  Sim.  527. 

S  S  was  seised  of  lands  in  the  county  of  Surrey, 
IS  to  one  moiety  in  fee  by  descent  The  other 
noiety-  was  limited  to  her  for  her  life,  with  a  power 
JO  appoint  an  estate  in  fee  by  deed  Or  will,  with 
vmainderff  over  in  default  of  appointment.  S  S  by 
ler  will  devised  all  her  freehold  eststes  in  the 
M>nntj  of  Surrey  to  J  R  for  life,  on  the  condition, 
hat  out  of  the  rents  he  should  keep  them  in  repair. 
^t  his  death  the  lands  chargeable  with  an  annuity 
rere  by  this  will  doTised  to  the  children  of  J  R, 
rith  remainders  over.  S  S  died,  leiving  J  R  sur- 
ririiig  ;  and  she,  at  the  reapeetive  times  of  making 
ler  will  and  her  death,  had  no  other  lands  in  Surrey 
mt  those  before  ststed.  Upon  the  srgument  of  a 
tpeoini  verdict,  stating  these  faots,  held,  in  the  Court 
»f  Common  Pleas,  that  this  was  a  valid  execution 
if  the  power:  but  this  judgment  was  reversed  in 
he  Court  of  King's  Bench ;  and  the  judgment  of 
he  King's  Bench  was  affirmed  on  a  writ  of  error. 
Reoite  V.  Dmn,  4  Bligh,  n.s.  1,  s,  o.  1  Dow.  &  01. 
%.C.  457,  s:  c.  6  Bing.  475. 

An  estate  was  devised  to  a  trustee,  with  power 
o  sell  the  ssme,  and  lay  out  the  proceeds  in  the 
mrchssa  of  other  landa,  to  be  settled  to  the  same 
ises,  and  with  power,  for  the  purpose  of  such  sale, 
o  revoke  the  original  uses.  The  trustee  revoked 
inch  uses,  conveyed  the  land  to  a  porqbaser,  and 
vceived  the  purchase-money  for  it,  and  applied  it 
o  the  purposea  of  the  trust.  By  the  same  convey- 
ince,  the  tenant  for  life  in  possession  (he  being 
lennnt  for  life  without  impeachment  of  waste)  con- 
reyed  the  timber  growing  on  such  Isnd,  and  received 
he  pnrcbase-money  for  it,  to  his  own  use : — Held, 
hat  a  tenant  for  life  requiring  an  estate  to  be  soM 
mder  such  a  power  of  sale,  having  in  such  case  a 
|nali6ed  Interest  only  in  the  timber,  such  powers 
ir«re  not  well  executed,  and  the  ossa  not  well  rs- 


«toked.    ChMneUt}  ▼.  Paxfpii»  «  Lsw  J.  K.B.  t07, 
«.c.  10B.&C.d64. 

A  woman,  having  a  power  under  her  marriage 
aettlemeot  to  appoint  certain  leasehold  estates  and 
monies  in  the  funds,  in  which  nhe  had  a  hfb  ia- 
terest,  made  a  will,  by  which  she  bequeathed  the 
whole  of  her  property,  real  and  peraonal,  to  A  B  ; 
and  she  had  no  other  property,  except  some  arrears 
of  the  rents  of  the  leaseholds  and  of  the  dividends 
nf  the«tock:-^Held,  that  the  will  was  not  an  exe- 
cution of  the  poVer.  Lneil  v.  Knight,  8  Law  J. 
Chano.  44,  s.  c.  5  Sim.  275. 

Where  under  a  power  landa  are  appointed  to  A, 
to  the  use  of  B,  the  legal  estate  remains  in  A.  i>os 
V.  Haddon,  4  M.  &  R.  118. 

A  genersl  devise  of  all  lands  of  which  the  testa- 
trix had  power  to  dispose,  is  not  a  good  execution 
of  a  power  to  appoint  monies,  which  were  to  arise 
from  the  sale  of  land.  Adame  v.  Autlen,  3  Ruse.  461. 

A  deed  by  a  son,  relessing  his  right  to  a  sum 
which  waa  the  subject  of  settlement, — held,  coupled 
with  expressions  in  the  father's  will,  to  amount  to 
an  appointment  of  the  anm  to  the  son.  Holmn  v. 
Holmm,  8  Law  J.  Chanc.  157,  a.  c  1  Russ.  &  M. 
660. 

Bonusea  on  bank  stock  are  capital.— A  had  H 
power  of  appointment  over  7,150/.  4tock:  certain 
bonuses  accrued  thereon,  whieb  were  laid  out  upon 
stock,  upon  the  trusts  and  subject  to  the  appoint- 
ment ;  and  after  the  accretion  of  theae,  A  exercised 
his  power,  but  only  noticed  the  original  stock  and 
'tha  first  bonus,  thus*-"  And  also  the  said  sum  of 
7l5i«  five  per  oent.&c,  together  with  all  such  fur- 
ther additions,  in  the  nature  of  profit,  to  be  made  to 
the  said  bank  stock  in  my  lifetime :" — Held,  that 
aU  the  bonuses  paaaed  under  the  appointment. 
Carver  v.  BowUi,  9  Law  J.  Chano.  91. 

A  testator  givea  the  reaidue  of  his  property  to  hih 
sister  lor  life,  with  a  power  of  disposing  of  it  by 
will :  part  of  the  residue  consisted  of  7,0001.  bank 
stock :  after  his  death,  there  was  added  to  this  a 
bonus  of  l,750t;  the  sister  shortly  after  the  grant 
of  the  bonus,  but  before  she  waa  aware  of  it,  made 
her  will,  whereby,  as  to  all  the  moniea  which  con- 
stituted the  residue  of  her  brother's  personal  estate, 
and  which  she  had  power  to  dispose  of  by  will, 
consisting  of  7,000t  bank  stock,  6cc.,  she  appointed 
every  part  thereof  to  certain  persons: — Held,  thst 
the  bonufi  of  1 ,7501.  passed  to  the  appointees  un- 
der the  sitter's  will.  Mutthews  v.  Maude,  8  Law  J. 
Chanc.  106,  a.  c.  1  Russ.  &  M.  597. 

A,  having  a  power  to  appoint  10,000/.  amongst 
'his  younger  children,  appointa  it  to  them  equally, 
reserving  to  himself  s  power  of  revocation  as  to 
5,000L,  which  he  afterwards  irrevocably  appoints 
to  E,  one  of  the  children,  in  eonsiderstion  of  her 
having  agreed  to  apply  part  of  it  io  payment  of  his 
debts.  Afterwards  A,  by  a  deed,  to  which  £  ia 
also  a  party,  revokes,  with  her  consent,  the  Isst 
appointment,  aa  to  2,500/.,  and,  in  pursuance  of  all 
powers,  sppoints  thst  sum  to  a  child  by  a  second 
marrisge,  end  confirms  E's  title  to  the  remainder 
under  the  former  appointment: — Held,  that  the  ap- 
pointment of  the  5.000/.  being  void,  the  appoint- 
ment of  the  9,5001.  must  also  fait  Farmer  v. 
Martin,  2  Sim.  502. 

By  a  marriage  aettlement,  a  Aind  was  vested  in 
trustees,  in  trust  for  all  and  every  the  child  and 
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cbildreD  of  the  miiruge,  in  each  sbarea,  tt  meli 
•ff«  or  age«»  time  or  timea,  and  aubject  to  aach  oon* 
ditiona,  retUrictiona,  and  limitationa  aa  the  wife,  in 
caae  ahe  aunrived  her  huaband,  ahould  appoint. 
There  waa  one  child  only  of  the  maniag^.  The 
wife  appointed  the  fund  to  that  child,  for  her  tep^ 
rate  uae,  for  life,  and  after  her  deceaae,  to  auch 
peraona  aa  the  child  ahould  appoint ;  and,  in  default 
of  auch  appointment,  to  the  ezeootora  or  adminia- 
tratora  of  the  child  : — Held,  that  the  power  in  the 
aettlemeot  waa  well  eieroiaed.  Broy  r,  Hamm§rUey, 
3  Sim.  513. 

A,  having  power  to  appoint  7002.,  which  waa  to 
be  raiaed  under  the  truata  of  a  term,  by  her  will 
appointed  that  aum  to  the  peraona  whom  ahe  made 
her  executors,  in  truat ;  but  she  did  not  declare  ex- 
preaaly  any  truat  of  that  aum.  She  then  bequeathed 
ber  peraonal  •  eatate  to  the  aame  peraona,  in  truat, 
and  aobject  to  the  payment  of  her  debta  and  lega- 
ciea: — Held,  in  a  suit  ioatitoted  by  the  legateea, 
that  the  700/.  ought  to  be  raised  and  applied  in 
the  aame  manner  aa  the  tettatrix'a  peraonal  eatate. 
Coodtre  T.  LUtydt  3  Sim.  638. 

A  teatator  gave  a  fund  to  bia  wife,  truating  that 
at  ber  deceaae  ahe  would  giye  and  bequeath  the 
aame  to  her  children  by  him,  as  ahe  ahould  appoint. 
By  will  the  widow  appointed  to  6Ye  of  her  aeven 
daiightera: — Held,  that  the  appoiotment  wae  roid, 
all  the  children  being  entitled  to  the  benefit  of  the 
fund.     WoUhY,  WaUingtr,  1  Tam.  425. 

A  teatator,  in  deaignaiing  the  objecta  of  a  power 
of  appoiotment  given  to  hia  daughter,  uaed  the 
worda  "iasue,"  and  "child  or  children,"  aynony- 
mously.  In  a  subsequent  part  of  hia  will,  he  gave 
hia  son  a  power  of  appointment  over  a  different  part 
of  hia  property,  and,  in  pointing  out  the  objecta  of  it, 
uaed  the  words  "  iasue"  aimply.  The  aon  had  both 
children  and  grandchildren  bring  at  hia  death  :— 
Held,  that  an  exerciae  of  the  power  in  favour  of  the 
former  only,  waa  void.  DaUeU  y,  Welch,  2  Sim.  319. 

Power  to  appoint  amongat  children,  or  aome  or 
one  of  them,  with  limitationa  oyer  for  benefit  of  one 
or  more  of  auch  children,  or  his  or  their  issue.  The 
donee  of  the  power  appointed  equal  aharea  to  hia 
daughiera  reapectively  for  life,  for  their  aeparate 
uae ;  then  to  Uieir  isaue,  aa  they  (the  daughters  re- 
apectively)  should  appoiut;  in  default,  amongst  the 
issue  equally :— Held,  that,  subject  to  the  life- 
interest  of  the  wives  for  their  separate  use,  the 
aharea  appoioted  to  the  daughters  belonged  to  them 
and  to  tlieir  huabanda  in  their  right.  Carver  y. 
Bowlet»  9  Law  J.  Chanc.  91. 

Where  there  is  a  general  power  of  appointment 
among  children,  aod  the  appointment  by  any  cir- 
cumstances lecomea  void,  the  childjran  take  aa 
tenants  in  common. 

A,  baying  been  indebted  to  the  eatate  of  B  in  a 
aum  of  money,  but  from  which  he  had  been  dis- 
charged under  a  commisaion  of  bsnkrupt,  volun- 
tarily executed  to  C.  the  widow  of  B,  a  bond  for  the 
payment  of  part  of  auoh  debt,  for  the  use  of  heraelf 
and  children,  but  at  her  diaposal.  'i Vo  yeara  after- 
wards, A  executed  to  C  another  bond,  for  the  pay- 
ment of  the  remainder  of  auch  debt,  for  the  use  and 
benefit  of  heriie.lf  and  children  only,  in  what  pro- 
portions among  the  latter  she  may  think  proper  to 
direct,  but  for  no  other  uae,  purpose,  or  intent  what- 
aoever :— Held,  that  the  widow  took  a  life  interest 


in  the  money  Mcimd  by  the  boadt,  ni  tk  Ai 
principal,  aftar  her  decease,  became  fwyibls  iMi| 
the  children,  in  such  mauDer  and  ia  ladi  pnpa> 
tiona  aa  she  ahould  direct;  and  the  vidov, knif 
made  an  ezclusire  appointmeat  iafavoorof  t«o^ 
her  children, — it  waa  held,  that  soch  ippntant 
waa  void,  and  that  all  the  children  took  amna 
in  common.     Fowitr  ▼.  Hunter,  3  Y.  ft  J.  506. 

J  S  M,  being  entitled  to  the  divideads  of  4^ 
for  hfe,  with  a  power  to  appoint  by  asy  ied  a 
writing  the  principal  afier  bia  death,  and  ia  Mak 
of  appointment,  to  his  next  of  kin,  tad  bag  a 
priaon  for  debt  and  in  great  distrsas,  ii  ynM 
upon  by  H  C  to  enter  into  an  agreeoiflat  ftr  ak 
of  the  principal  after  hia  death,  ia  coeaAmJomd 
tfiOOL  and  other  same  therein  stated  ioliiiakn 
previously  lent  and  advanced  to  him  by  H  C.  fif 
a  aobaequent  deed,  in  conaideration  of  l^M^^^*" 
atated  to  be  doe  from  JSMtoHC.aadof  l,O0tt. 
paid  by  J  L  M  and  othera,  J  S  M,  by  tlit  dineiM 
of  HC,  appointed  that  the  principal  sbo«U,oa  Ui 
death,  bo  transferred  to  J  L  H  and  othen,  nth  a 
proviao,  that  they  ahould  aaaign  the  aaaie  hUC^m 
payment  of  1 ,000^  and  interest,  aad  all fintlara^- 
vancea.  The  1 ,854<. .  or  aay  part  of  it,  bad  sot  a  lid 
been  advanced  by  H  C :— Held,  that  tliii  aandav 
fraud.     Held,  that  the  appointmeat  wai  vail  »- 
ented  ;  the  next  of  kin  of  J  S  M  had  no  ciaa;  m 
H  C  waa  a  trustee  for  the  persooal  leprw"^'" 
of  J  S  M,  for  the  exceaa  beyond  the  nosey  lewei 
by  J  S  M  ;  that  H  C  ahould  pay  costs.  IMIr  r. 
Jtfiiiel»lTam.  481. 

(6)  Defective,  where  eM. 

SembU^A  plaintiff  ought  never  to  cooia  iatai 
court  of  equity  to  have  an  alleged  defiwt  ■  tto 
execution  of  a  power  supplied,  without  adniifli»PJ 
the  record,  that,  at  law,  the  power  has  not  be«w» 
executed .     Coekerell  v.  Cholmele^,  S  Ra«-  ^' 

A  court  of  equity  relievee  against  a  ^*^22e 
eution  of  a  power,  only  when  the  defect  eoaaai 
in  the  want  of  aome  circumstance  ia  the  '■"^ 
execution;  and  it  will  reform  a  deed, ^°^ 
intention  of  the  partiea  ia  mistaken  ^^^^ 
bat  will  not  correct  an  error  in  an  i?*T*^^ 
sioned  by  the  ignorance  of  the  partial  w  ■«"' 
•aw.  -J  ^ 

In  order  to  work  confinnatioa,  the  P'2* 
confirm  muat  know  the  law  as  well  «•  *^"*;v^ , 

Where  judgment  had  been  giToa  •'^''rj. 
power  of  aale  had  not  been  ^''^^'^^^m- 
fendanta  at  law,  claiming  under  the  ■"•^*"a, 
tion  of  the  power,  filed  a  bill  ia  equity  iota««" 
defect  in  the  execution  of  the  powet  *W?' 
the  inatrument  by  which  it  had  beaneiec™*  J^ 
tified ;  and  they  at  the  aame  time  l'''*^f!:t-^ 
of  error  on  the  judgment.  Theeaithefm^^ 
been  brought  to  a  bearing, — Held,  that  we  P  ^j 
in  equity  were  bound  to  elect,  either  to  biw"^ 
dismisaed,  or  to  abandon  the  writ  of  crrof. 

Landa  were  devised  to  a  trnstee  Mtd  ^^Tlft, 
the  u»e  of  A  for  life,  without  impeacbiowt^^^ 
witli  divera  remaindera  over ;  and  a  1***^^  fbr 
to  the  truatee,  wiih  the  conaent  of  «ba  ^^^ 
life  in  posseasion,  to  sell  the  P^^P*^/-^' ^-|,'|je  of 
of  it,  and  to  lay  out  the  mooov  in  ibe  p"  ^ 
other  lands  to  be  settled  to  the  ««■»*  "jT^,^; 
in  the  meantins«  to  isreat  it  ia  ^  f""^ 
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ttd,  for  the  porpoMa  of  tuch  tale,  to  revoke  the 
riginal  aset,  end  appoint  new  uaee.  A  contract  was 
ntered  into  for  the  sale  of  the  estate  for  13,400/., 
xclusive  of  the  timber,  whicli  was  to  be  taken  at  a 
aluation  ;  and,  it  beings  conceived  that  the  tenant 
7T  life,  without  fmpeachment  of  waste,  was  entitled 
»  receive  for  his  own  benefit  the  amount  of  the 
aluation  of  the  timber,  a  deed  was  executed,  by 
rhtch  he,  in  consideration  of  2,448/.,  conveyed  the 
imber  to  the  purchaser ;  and  the  trustee,  in  consi- 
eration  of  1S,400L,  conveyed  the  land,  exclusive 
f  the  timber.  Many  years  sfterwards,  the  tenant 
)r  life,  beings  advised  tbat  he  was  not  entitled  to 
be  amount  of  the  valuation  of  the  timber,  trans- 
irred  to  the  trustee  aa  much  three  per  cent,  stock 
I  2,448/.  would  have  produced  at  tbe  time  of  the 
lie.  After  the  death  of  A,  the  next  remainder- 
lan,  though  he  had  concurred  in  proceedings  in 
rhich  the  fund  produced  by  the  aale  was  treated  aa 
pplicable  to  the  purpoaes  of  the  testator's  will, 
rought  awrit  of  formedon,  and  obtained  judgment, 
D  the  ground  that  the  power  of  sale  was  not  exe- 
Dted  : — Held,  that  a  court  of  equity  could  not  re- 
eve against  that  judgment.  Coekerell  v.  Ckolmlty, 
Russ.5c  M.  418,  s.  c.  1  Tarn.  435. 

(C)  How  EXTINGUISHED  OR  DESTROYED. 

What  powers  of  appointment  are  capable  of  being. 
Ktinguished  or  released.  West  v.  Bimty,  1  Rnss. 
:M.  431. 

SembU — Where  a  tenant  for  life,  having  a  power 
>  charge  the  estate  after  his  death  for  the  benefit 
f  his  children,  levies  a  fine, — the  power  will  be 
ctinguished. 

By  a  marriage  settlement,  lands  were  limited  to 
le  use  of  the  husband  for  life,  remainder  to  the 
ife  for  Ufe,  remainder  to  trustees  for  a  term  of 
»ar  hundred  years,  to  commence  from  the  decease 
r  tbe  survivor  of  tbe  husband  and  wife,  remainder 
» the  heira  of  the  body  of  the  wife  begotten  bv 
le  husband,  remainder  to  the  heira  of  the  husband. 
he  trust  of  the  term  was,  in  case  there  should  be 
sue  of  the  marriage  a  son  and  one  or  more  younger 
lild  or  children,  who  should  live  to  attain  bis,  her, 
r  their  sge  or  ages  of  twenty-one  years,  to  raise 
ich  sum,  not  exceeding  200/.  in  the  whole,  as  the 
asband  and  wife  should  by  any  deed  or  writing 
ppoint,  or,  in  default  thereof,  as  the  survivor  should 
Y  deed  or  writing,  or  his  or  her  last  will  or  testa- 
lent,  appoint^  and,  in  default  of  such  sppoint- 
lent,  or  subject  thereto,  after  the  monies  so  Sp- 
ain ted  should  have  been  raised,  and  the  costs  of 
le  trustees  paid,  the  term  was  to  ceaae,  or  be  as- 
gned  in  trust  to  attend  the  ioheritanoe.  There 
ere  younger  children  of  the  marriage,  who  attained 
renty*one.  The  wife  died  without  having  joined 
I  any  appointment,  and  afterwards  the  husband 
Tied  a  fine  of  the  premises: — Held, that  the  power 
as  extinguished  by  the  fine.  BiekUy  v.  Guest, 
Ruse.  &  M.  440. 


cannot  be  revoked.     Gatutgn  v.  Morton,  8  Law  J, 
K.B.  313,  S.C.  10  B.&C.  731. 


POWER  OF  ATTORNEY. 

A  power  of  attorney  authorising  a  surrender  of 
>pyhold  premises  for  the  purposes  of  sale,  in  order 
lat  tbe  peraon  authorised  may  be  satisfied  a  debt, 

R  power  coupled  with  an  interest,  and  therefore 

Digest,  1828—1831. 


PRACTICE. 

1.  AT  COMMON  LAW. 

[See  1  Will.  4.  c.70,  8  Law  J.  Stat.  157.] 

(A)  Process. 

(a)  IndoTtemint. 
(h)  Service. 

(c)  Return* 

(d)  Irreguhirity, 

(B)  Appearance. 

(C)  Declaration. 

(a)  When  to  deeUre. 
(h)  By  the  bye. 

(c)  Form. 

(d)  Netirerf. 

(«)  Striking  out  CouNti. 

(D)  Pleas. 

(a)  Rule  to  plead. 
(6)  Xn  abatementm 

(e)  Special  Pleat, 

id)  Puis  darrein  Conlumcnef. 
e)  Pleading  de  novo* 
if)  Sham  PUae. 
(g)  Striking  out, 
(£)  Entering  the  Issue. 

(F)  Partioiilars  of  Demand. 

(G)  Trial. 

(a)  At  Bar. 

(b)  Order  nf, 
(e)  Putting  off. 

(d)  Mode  of  proceeding  in  Court, 
(H)  Rules  and  Orders. 
(I)  Proceedings. 

(a)  Where  stayed. 

(6)  Where  tet  aeUU. 

2.  IN  EQUITY. 

(A)  Rules  of. 

(B)  Bills. 

(a)  To  perpetuate  Testimonif, 

(6)  Of  Revivor. 

{c)  SuppUmentalf  ^  cf  Review, 

(d)  Amended, 

(«)  Dtimtsstiig. 

(C)  Process. 

(D)  Appearance. 
(£)  Answer. 

(a)  Filing. 

Sb)  Sufficiency, 
c)  Taking  off  th^Fil^. 
(d)  Readily.  ,  i    •. 

(F)  Demurrers.    [See  Demurrer.] 
(G)Plba. 
(H)  Motions. 
(I)  Petitions. 
(J)  Orders^ 
(K)  Examinations. 
(L)  Interrogatories. 
(M^  Depositions. 
(N)  Exhibits. 
(O)  Publication. 

(P)  PaSTPONEMENT  OF  TRIALS. 
(Q)   SUBPCBNA  TO  HEAR  JUDGMENT. 

SO 
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(R)  Decrees. 

(S)  Kehearinos. 

(T)  Reperbnces. 

(a)  Wk§r€ directtd* 

(6)  Imptrtinence  and  Scandal, 

(e)  Procttdingt, 

(U)  Exceptions. 

(V)  Staying  Proceedinos. 

S.  IN  THE  ECCLESIASTICAL  COURTS. 

4.  IN  THE  HOUSE  OF  LORDS. 

5.  IN  CRIMINAL  PROCEEDINGS. 

e.  IN  THE  COURTS    OF  ADMIRALTY.— 
[See  Admiralty.] 


(1)  AT  COMMON  LAW. 

(A)  Process. 
(a)  Indonemnt, 

An  Rttoraej,  ]>ltintiir  in  a  caase,  is  not  within  the 
operation  of  the  7  &  8  Geo.  4.  e.  71.  s.  6,  whiofa  re- 
quires the  writ  to  be  indor»ed  with  the  name  and 
place  of  abode  of  the  attorney,  by  whom  it  is  issued. 
Hamilton  ▼.  J  wet,  8  Law  J.  C.P.  279,  s.  c.  4  M.  & 

P.  5«a 

(6)  S€nie§. 

Serrice  of  a  writ  directed  to  the  chamberlain  of 
Chester  is  irr^e^ar,  wi^oot  his  mandate  to  the 
sheriff.  Earl  <f  Shrtvsbury  y.  Haycroft,  6  Bing. 
194,  S.C.  SM.  &F.  471. 

Where  the  defendant  .eluded  serrice  of  process, 
and  it  was  given  to  his  son,  who  promised  to  de- 
lirer  it  to  his  father— the  Court  refused  to  set  aside 
proceedings,  on  an  affidavit  by  defendant,  that  he 
was  not  served  ;  becaute  the  defendant  did  not  pro- 
duce an  affidavit  of  his  son,  nor  shew  what  became 
of  the  writ,  nor  swear  that  he  had  had  no  knowledge 
of  the  writ.  For  anything  that  appeared  in  his 
afildaYit,  the  son,  by  his  father*s  order,  might  baye 

yut  the  writ  into  the  fire.  Rhodes  v.  Innes,  9  Law 
.  C.l>.  116,  s.  c.  7  Bing.  329.  s.  c.  5  M.  &  P.  153. 

Affidavit  to  obtain  a  distringatupon  a  venire  with* 
out  (lersonal  serYice,  pursuant  to  7  &  8  Geo.  4.  c.71. 
a,  ^.--wbat  it  must  shew.  Pittt.  Eldred,  9  Law 
J.  Kxch,  23,  s.  c.  1  Tynr.  128,  s.  c.  1  C.  &  J.  147. 

Where  it  is  sought  to  compel  an  appearance  by 
leaving  a  copy  of  the  venire  factoi  at  the  premises 
of  the  deiend'snt,  on  the  ground  that  the  defendant 
keeps  out  of  the  way,  the  affidavit  for  the  dutrin^ae 
must  distinctly  disclose  circumstances  from  which 
the  Court  cannot  fail  to  condade  that  the  defendant 
keeps  out  of  the  way  to  avoid  personal  service. 
WiMtanlty  y.  Edge^  9  Law  J.  Ezch.  61,  s.  c.  1  C. 
U  J.  381,  s.  c.  1  Tyrw.  276. 

The  date  of  issuing  a  writ  not  indorsed  on  the 
copy^Court  held  the  rule  M.  T.  1  W.  4.  in  that 
respect  directory,  and  refused  to  set  sside  process. 
MilUr  v.  Bov>den,  9  Law  J.  Exch.  192,  s.  c.  1  C.  & 
J.  563. 

The  Court  vrill  not  grant  a  dUtrvngai,  upon  an 
affidavit  of  the  belief  of  the  deponent,  that  the  de- 
fendant keeps  out  of  the  way  to  avoid  personal  ser- 
vice ;  but  it  must  alao  be  made  to  appear,  to  the 
satiafsctioo  of  the  Court,  that  the  defendant  keeps 
out  of  the  wsy  to  avoid  serYioe,  and  the  grounds  for 


the  belief  must  be  stated.    Gaildn  y.  Bsdgt^  1 C 

6  J.  401,  s.  c.  1  Tyrw.  287. 

B^quisites  of  affidaYits  in  order  to  fbirad  a  disrrxa* 
gas.     Dcbell  v.  King,  1  Tyrw.  498,  n* 

Partners  residing  at  Hamburgh  had  a  war^oasB 
in  Manchester,  where  the  business  was  carried  <a 
by  managing  agents.  Plaintiffs  issued  a  venire  sd 
respond,  against  them,  and  senred  it  at  the  ware- 
house. Afterwards  tbey  issued  a  distriagas,  on 
which  the  sheriff  leYied  40i.,  and  gave  ootiee  is  a 
proceeding  under  the  statute  8  Geo.  4»  c.  71.  s.  5: 
»Held,  that  the  service  was  a  nullity  and  the  £i- 
tritigat  irregular.  Hall  y.  Gumpei,  9  Law  J.  EkL 
149.  8.C.  1  Tyrw.  490,  s.  c.  1  C.  &  J,  539. 

The  Court  will  notincrease  issues  upoandi^twiagn 
at  common  law  since  the  stat.  7  &  8  Geo.  4w  c  7L 
s.  5.  hss  enacted  a  course  of  prooeeding  by  distrim- 
gas.  Pennell  v.  Kingston ,  9  Law  J.  Exch.  191,  8.  c 
1  Tyrw.  495.  s.  c.  1  Cdr  J.  548. 

Quere,  whether  a  dittringas  under  the  eCatals 
may  issue  immediately  upon  the  retam  of  tlbeetsfrc 
Semble — that  the  time  within  which  a  diUrimga 
may  issue,  after  the  return  of  the  WKtrr,  is  xa  tiis 
discretion  of  the  Court  Thomas  y.  Elder,  t  C.  &  J. 
517,  s.  c.  1  Tyrw.  496. 

(e)  Return. 

An  attachment  of  privilege  made  retanslda  sa 
**  Wednesday  next  after  fifteen  dajs  of  St.  ffiisiY,'* 
is  irregular.  Adeoek  r.  Felton,  8  Law  J.  C.P.  llld^ 
s.  c.  6  Bing.  441. 

By  1  Will.  4.  c.  3,  writs,  formerly  retnrailile  sa 
general  return  da3rs  may  be  made  returnable  ca  my 
of  the  three  days  before,  and  on  any  day  wiihia  dw 
term,  excepting  the  last  three  days  of  tlte  tena,  ihe 
return  day  not  being  on  a  Sunday.  daMj^s^as,  9 
Law  J.  C.P.  228. 

(d)  Irregularity. 

Where  process  is  amendable  of  course,  it  wiO  stt 
be  set  aside  for  irregularity.  Popfdns  v.  Smith,  9 
Law  J.  C.P.  173,  s.  c.  7  Bing.  434,  a.  c  5  M.&  P. 
319. 

A  bailable  bill  of  Middlesex,  with  an  cc  etism 
clause,  stating  the  cause  of  acUon  to  be  "for  120L 
according  to  the  custom,"  &c.,  but  without  slating 

what  was  the  nature  of  the  action  : Held,  to  be 

irregular.     Ewington  v.  Alien,  7  Law  J.K.B.  87. 

A  writ  tested  in  this  court, "  Sir  Nicholas  ITadal, 
Knight,"  instead  of  *'Sir  Nicholas  Conynghan 
Tindal,  Knight,"  is  irregular,  and  the  Court  wffl  set 
aside  the  service.   Anonynumt,  8  Law  J.  C.P.  150. 

Subpoena,  tested  9th  May,  to  appear  fist  of  Msich 
instant.  The  Court  considered  that  the  defendaat 
could  not  possibly  have  been  misled,  and  that  the 
words  "  of  March,"  might  be  rejected  as  repugaaat, 
whereupon  the  word  *'  instant  would  hare  a  cor- 
rect conclusion.  Page  v.  Carew,  9  Law  J.  Exch. 
192,  s.  c.  1  C.  &  J.  514. 

A  Istitat  duly  issued,  returned,  and  cootiBaed,  to 
save  the  Statute  of  Limitations,  is  well  ooonected 
with  a  bill  of  Middlesex,  by  which  the  defendant 
is  ultimately  brought  into  court ;  the  descriptioa  of 
process  being  the  same ;  and  the  latitat  always  pie- 
supposing  a  bill  of  Middlesex.    Page  r.  A'ar— a, 

7  Law  J.  K.B.  1;  a.  c.  8  B.  &C.  489,  s.  c  2  M.& 
R.29. 

(B)  Appearance. 
To  a  subpoena  issued  at  the  suit  of  the  Attorafy 
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Senenl,  a  defendant  has  a  right  to  appear  in  per- 
lon.  and  to  have  each  appearance  recorded  in  coart, 
(fithoat  payment  of  fees  to,  or  the  employment  ot, 
I  clerk  in  court  for  snch  appearance.  The  Attorneu 
jentralv.  Carpenter^  9  Law  J.Ezch.  80,8.  c.  1  C.£ 
r.  t89,  409,  a.  c.  1  Tyrw.  J80. 

(C)  Declarations. 

(a)  When  to  declare. 

Where  a  detainer  for  deht  was  lodged  against  a 
)er8on  in  custody  on  a  criminal  charge,  who  was 
ifterwards  convicted  and  sentenced  to  a  year's  im- 
irisonment : — Held,  that  the  creditor  was  not  hound 
o  declare  during  that  period'.  AUroffe  ▼.  Lunn,  9 
3.  &  C.  395. 

In  a  bailable  action,  the  plaintiff'  may  declare 
londitionally  after  the  time  for  putting  in  and  per- 
ecting  hail  has  expired,  although  the  defendant  has 
lot  put  in  baiL  Wiadover  v.  Cooper,  8  Law  J. 
C.B.  «09,  s.  c.  10  B.  &  C.  614. 

In  a  bailable  action,  if  the  plaintiff,  on  the  retom 
•f  the  writ,  declare  '*  conditionally,  until  special  bail 
le  put  in  and  perfected ;"  that  expression  is  under- 
tood,  "  until  the  defendant  be  in  court ;"  and 
rhere,  in  such  a  case,  after  the  plaintiff  had  so  de- 
lared,  the  defendant  obtained  a  rule  for  cancelling 
he  bail-bond  on  filing  common  bail,  and  did  after- 
rards  file  common  bail — it  was  held,  that  the  plain- 
iff  might  proceed  in  the  cause  upon  that  declaration. 
Montgomery  ▼.  Garrett,  9  Law  J.  K.B.  5. 

Where  the  writ  was  returnable  in  one  term,  and 
he  defendants  duly  appeared,  and  the  declaration 
ras  afterwards  delivered,  entitled  of  a  subsequent 
erm : — Held,  by  Mr.  Justice  Bayley  and  Mr.  Jus- 
ice  Littledale,  that  this  was  not  sn  irregularity, 
bough  the  defendant  might  apply  to  have  the  tiUe 
f  the  declaration  altered. — Contra,  Mr.  Justice 
*arke,  who  thought  it  was  an  irregularity.  Beesten 
.  Beckett,  7  Law  J.  K.B.  193. 

(fr)  By  the  bye. 

No  person  can  deliyer  a  declaration  by  the  bye 
D  the  Court  of  Exchequer,  except  the  original 
laintiff.     Griffith  r.  Humphreys,  3  Y.  &  J.  218. 

The  rule  of  court  which  requires  a  plaintiff  to 
Qsert  in  his  writ  the  names  of  all  the  defendants  in 
be  action,  does  not  prevent  his  issuing  a  writ  against 
wo,  and  declaring  against  one  only,  in  case  the 
ther  does  not  appear,  and  the  plaintiff  does  not  ap- 
ear  for  him.  Evaru  ▼.  Whitehead,  7  Law  J.  K.B. 
41,s.  c.  2M.  &  R.  367. 

A  venire  was  issued  against  one  defendant,  and  a 
uo  minui  against  another — neither  process  being 
silable  :— Held,  that  serriceable  process  being 
lerely  to  bring  the  parties  into  court,  a  delaration 
gainst  both  jointly  was  not  irregular.    Pitt  r,  WiOct, 

Law  J.  Chanc.  101,  s.  c.  1  C.  &  J.  388,  s.  c.  1 
yrw.  303. 

Where,  of  three  defendants,  two  only  are  brought 
Bto  court,  the  plaintiff  cannot  regularly  declare ;  the 
rregularity  is,  however,  waived  by  their  pleading. 
iamilton  v.  Jones,  4  M.  &  P.  456. 

(d)  Notice  of. 

A  notice  of  declaration,  whether  the  declaration 
e  filed  conditionally  or  in  chief,  must  express  the 


nature  of  the  action.    Same  v.  Cttlham,  7  Law  J. 
K.B.  171,  s:  c.  9  B.  &  C.  380. 

<2tfcrs — Whether  notice  of  declaration,  de  bene 
em,  can  be  regularly  served  on  the  dsy  on  which 
the  process  be  served  and  the  writ  returnable?-^ 
Semble,  that  if  it  may,  it  is  good  service  if  any  inter- 
val elapse  between  the  delivery  of  the  writ  and  the 
notice  of  declaration.     Nock  v.  Southall,  13  Price, 

too. 

(e)  Striking  out  Counts, 

In  an  action  against  coach  proprietors,  for  not 
conve3ring  the  plaintiff  and  his  luggage,  the  decla- 
ration contained  aeyeral  counts,  laying  the  breach 
of  contract  in  various  ways,  but  not  materially 
altering  the  one  from  the  other, — the  Court  would 
not  order  any  of  the  counts  to  be  struck  out,  as 
the  plaintiff  might  be  defeated  at  the  trial,  on  the 
ground  of  a  variance  between  the  declaration  and 
proof.     Anonymous,  7  Law  J.  C.P.  115. 

(D)  Pleas. 

(a)  RuletopU€td. 

After  demurrer,  and  amendment  of  the  declara- 
tion, on  payment  rf  costs,  in  the  vacation  succeeding 
the  term  of  which  the  declaration  is  delivered,  the 
defendant  is  entitled  to  a  new  rule  to  plead.  Addis 
▼.  Thomas,  8  Law  J.  C.P.  t9,  s.  c.  6  Bing.  236,  s.  c. 
3  M.  &  P.  560. 

(b)  la  Abatement. 

The  plaintiff  cannot  sig^  judgment  after  plea  in 
abatement,  because  the  affidavit  to  verify  the  plea 
was  sworn  before  the  defendant's  attorney.  He 
should  apply  to  the  Court  to  set  aside  the  plea. 
Such  a  plea,  filed  before  common  bail  has  been  filed, 
is  warranted  by  common  bail  filed  on  the  same  day ; 
so  that  the  plaintiff  cannot  sign  judgment  on  a  fol- 
lowing day.  Edwards  v.  Minchin,  7  Law  J.  K.B. 
«58. 

Where  an  afiidavit  verifying  a  plea  in  abatement, 
which  refers  to  a  declaration,  is  sworn  before  the 
declaration  is  delivered,  such  plea  is  a  nullity ;  and 
judgment  may  be  signed  by  the  plaintiff  notwith- 
atanding.  Bower  v.  Aemp,  9  Law  J.  Exch.  80,  s.  c. 
1  C.  &  J.  S87. 

(o)  Special  PUas. 

In  assumpsit,  the  Court  will  not  allow  a  party  to 
plead  specially  (with  the  general  issue)  that  which 
may  be  given  in  evidence  under  the  general  issue, 
unless  the  plea  be  simple,  and  tending  to  a  single 
issue.  Hammond  v.  Teague,  7  Law  J.  C.P.  S63,  s.  c. 
6  Bing.  197,  s.  c.  3  M.  &  P.  474w 

(d)  Puis  darrein  Continuanee. 

Notwithstanding  his  being  under  terms  to  rejoin 
issuably,  a  defendant  is  at  liberty  to  plead  puis  dar- 
rein continuance,  Bryant  v.  Perring,  7  Law  J.  C.P. 
152,  s.  c.  5  Bing.  414,  s.  c.  3  M.  &  P.  760. 

A  plea  puis  darrein  eonUnuanee  stated,  that,  since 
the  last  continuanee,  the  plaintiff  had  recovered  a 
judgment  for  the  same  oaose  of  sction ;  the  affidavit 
to  verify  this  plea,  stated  the  time  at  which  the 
judgment  was  recovered,  which  by  reference  to  the 
Nisi  Prius  record,  appeared  to  be  not  since  the  lasi 
eontinoance  :  —  Held,  that  this  afildavit  did  not 
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▼erify  the  plea,  and  that  the  plea  could  not  be  re- 
ceived. MinihaUv, Evans, 4CMF.555,  [Patteaon] 

(«)  PUading  di  novo. 

In  an  action  for  an  assault  and  false  imprisonment, 
the  defendant  pleaded  the  general  iaaoe,  and*  a  ver- 
dict liaviog  be«n  found  for  the  plaintiff  with  lOOl, 
damages,  the  defendant  obtained  a  new  trial  on  the 

5 round  of  their  excess,  and  afterwards  obtained  a 
udge's  order  to  withdraw  the  general  issue,  and 
plead  accord  and  satisfaction.  The  Court  discharged 
the  order.     Price  ▼.  Seveni,  9  Law  J.  C.P.  101,  s.  c. 

7  Bing.  40S,  s.  c.  5  M.  &  P.  t50. 

if)  Sham  PUas, 

Where  a  aham  plea  is  so  framed  as  to  lead  to  two 
modes  of  trial,  or  is  otherwise  so  out  of  the  usual 
course,  as  to  put  the  plaintiff's  attorney  to  unusual 
delay,  or  to  the  necessity  of  consulting  counsel,  be- 
fore be  can  reply, — the  Court  will  set  aside  the 
plea,  give  leave  to  the  plaintiff  to  sign  judgment, 
and  onier  the  defendant^  attorney  to  pay  the  coats 
of  the  application.  Starling  j,  Pain,7  LawJ.K.B.58. 

The  plaintiff  declared  on  a  bill  of  exchange  due 
on  the  5th  of  December ;  the  defendant  pleaded  a 
judgment  recovered  as  of  the  preceding  Michselmaa 
term:  the  plaintiff  treated  the  plea  as  a  nullity, 
and  signed  judgment: — The  Court  refustfd  to  set 
aside  the  judgment,  the  plea  being  on  the  face  of  it 
false.  Vtre  v.  Garden,  7  Law  J.  C.P.  15$,  a.  c  5 
Bing.  41S,  s.  0.  3  M.  &  P.  763. 

(.g)  Striking  out 

The  defendant  was  by  mistake  srrested  under  a 
ca.  as.  as  the  bail  of  one  £  M,  instead  of  the  real 
bail,  a  peraon  of  the  aame  name.  After  the  defen- 
dant (tne  plaintiff,  in  the  original  anit,  and  his  at- 
torney) had  been  informed  of  iheir  mistake,  they 
still  oetained  the  plaintiff  in  custody  for  several 
days.  In  trespass  for  the  false  impnsonment,  the 
defendsnts  plesded  in  bar  the  recognisance  of  bail 
in  the  former  action.  Tbe  Court  refused  to  strike 
out  the  plea,  though  evidently  false  within  the 
kuowledge  of  the  defendants.  M'Crandle  v.  Bartciio, 

8  Law  J.  C.P.  135,  a.  o.  6  Bing.  429,  s.  c.  4  M.  & 
P.  120. 

(E)  Entering  the  Issue. 

Where  a  cause  has  been  at  issue  for  more  than 
four  terms  and  no  proceedings  taken,  the  defendant 
must  give  the  plaintiff  a  term's  notice  of  his  inten- 
tion to  proceed  before  he  rules  tbe  plaintiff  to  enter 
the  issue.    Lord  v.  Hillier,  7  Law  J.  K.B.  307,  s.  c 

9  B.  &  C.  6fl. 

(F)  Paeticdlahs  of  Demand. 

Where  a  plaintiff  declares  specially,  as  upon  a 
special  contract,  adding  counts  for  work  and  labour, 
and  in  his  particulars  does  not  expressly  refer  to  the 
counts  for  work  and  labour,  and  on  the  trial  fails 
upon  the  special  counts,  »embU  that  he  cannot  then 
reaort  to  tbe  counu  for  work  and  labour.  Head  v. 
Kann,  8  Law  J.  K.B.  144,  a.  c.  10  6.  &  C.  438. 

(G)  Trial. 

(a)  At  Bar. 

A  suggestion  ore  teHus  by  the  Attorney  General, 
tliHt  the  Crown  is  interested  in  a  suit  depending 


between  tnbjeet  and  aabject,  is  a  salisiBBt  pnid 
for  orderbg  a  trial  at  bar.  Roue  v.  BmiM,oLit 
J.  K.B.  137,  Dig.  406,  s.c.  3  M.  &  R.  ISI 

In  a  trial  at  bar,  each  of  the,  presiiliig  Jodpi 
makes  such  observations  to  the  joty,  npootfaevyi 
caae,  by  way  of  direction,  as  he  coasidentoleR- 
quisite.    Rowo  ▼.  Brentont  3  M.  &  R.  S6i. 

(b)  Order  of. 

Application  was  made  on  the  part  of  tbe  pboliC 
to  have  a  cause  taken  out  of  its  tan,  is  otk  tht 
it  might  be  tried  during  the  existing  sittiB^oiii 
ground  that  tbe  defendant  had  died  duct  (he  o» 
mencement  of  such  aittings.  Tbe  ippUcatifli  n 
oppoaAd  on  the  part  of  defendant's  exeeoton,  n' 
remsed  by  tbe  Chief  Justice  of  tbe  Cosunon  Flaa. 
after  time  taken  to  consider.  Istard^.MUMO,^ 
C.  &  P.  285.  [Tindal] 

(e)  Putting  of. 

The  Court  will  not  put  off  a  trial  it  dis  idlwi 
of  (he  plaintiff,  beyond  the  preaent  iittiBgi,oii>| 
count  of  the  amallness  of  the  cUin,  tad  the iM 
poverty  of  the  plaintiff.  Feudal  v.  Marrittt,  f  K-s 
M.  1.  [Tcnterden]  ^^ 

It  is  not  sufficient  ground  for  the  p«i|««*"'J 
a  trial,  that  a  witness,  rendered  iacflnpattit  If 
bankruptcy,  has  had  his  certificate  allo««ibyiB>^ 
her  of  bia  creditors,  aufficient  to  ensNe  hiato  « 
discharged  on  a  particular  future  d«f, m^  ^jf* 
ia  not  in  expectation  of  any  oppotttioa  toiBM^* 
anee  by  the  Lord  Chancellor.  Tenoat  f.  »«■• 
t  M.  &  M.  377,  s.  c.  4  C.&  P.  31.  [TeBt«*iJ 

(d)  Jtforfs^  conducting  is  CflSJt. 

The  plaintiff's  counsel  hts  a  rigit  »  b^ 
and  state  the  facU,  althoueh  by  a  wle  «  "^ 
defendant  is  under  obligaUon  to  ^^^^rZ 
tiff's  case.  Thwaites  v.  Saindmry,  3  a  *  r» 
[Tindal]  ^  j^^;,  , 

In  an  ejectment  by  tbe  heir-at-law,  the  »«» 

is  not  entitled  to  begin  by  '^^^J^^. 
and  seisin  of  the  ancestor,  unless  ^^^•'^^.[j  ^ 
veyance  made  by  the  ancestor,  oadtrvw* 
fendant  claims.  To  endtle  the  deftodwi tt  jep. 
the  plaintiff's  whole  primd  facie  cMst^^J^ 
roitted.    Doe  d.  Tucker  v.  Tucker,  \^-*r7^. 

In  ejectment,  where  each  P"*y"**^Urti. 
at-law,  and  the  real  question  w««  "^p.^ if 
macy  of  the  defendant,  who  wis  ^^^^^ 
legitimate,  he  proposed  to  admit  "'■H  "  ^ 
were  legitimate  the  lessor  of  the  pl«»n"  Jj^ 
heir-at-law:^ Held,  thst  «*••  •^"'*""^  5^, 
give  him  the  right  of  beginniog.  n"^ 
«  M.  &  M.  166.  [Vaughsn]        .         .^^ 

In  trespass  for  entering  pl««™ "  f^ 
house,  and  taking  his  goods;  on  a  P^Jjj^^ 
tbe  trespasa,  by  proceedings  under  1  ^""z^uX 
bankruptcy,  and  replication  tsking  ^^T^bariB. 
of  bankruptcy,  the  defendant  i»  ^^^/r?p. 
Cotton  V.  Jamee,  «  M.  &  M.  275,  «•  «•  ^  ^ 
505.  [Tenterden]  •  inletfofjifl- 

In  trespass,  where  there  ««•?*",  ^  li**- 
tification,  but  no  plea  of  the  ^"•'J  .jjfjlliaritici 
fendant  ia  entiUed  to  begin, slthCugh  »««  ^  ^^p. 
alleges  special  damage,    fiifcr.  2'"'*"' 
578. 
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If  a  court  i>f  equity  directs  an  action  of  trorer  to 
I  brought,  and  ordera  that  the  defendant  shall 
Lmit  the  finding  and  the.conrersioa  of  the  goods, 
bis  doe»  not  give  the  defendant  the  right  to  begin. 
urberviUe  r.  Patrick,  4  C.  &  P.  557.  [Bosanquet] 
Id  replevin,  if  there  be  any  affirmati?e  issue  on 
.e  plaintiff,  he  is  entitled  to  begin.    Accordingly, 

an  avowry  for  rent  in  arrear,  plea,  that  the  te- 
int  bad  let  other  property  to  the  defendant  at  a 
rger  rent,  and  that  it  was  agreed  that  the  tvro 
nts  should  be  set  oflf  gainst  each  otlier,  and  that 
I  consequence,  a  larger  sum  was  due  to  the  tenant, 
lan  the  sum  distrained  for  by  the  defendant.  Re* 
ication,  denying  this  agreement: — Held,  that  on 
ese  pleadings,  the  defendant  was  entitled  to  begin. 
urtU  T.  WheeUr,  4  C.  &  P.  196,  s.  c.  1  M.  Sc  M. 
93.  [Tenterdeo] 

In  replevin,  there  was  a  cqgnisance  for  rent  in 
Tear.  To  this  there  were  two  pleas,  the  one  stat- 
ig  that  a  certain  agreement  had  been  entered  into 
stwaen  the  landlord  and  tenant,  and  that  the  tenant 
as  subsequently  induced  by  the  Isndlord  to  enter 
ito  another  agreement ;  which  second  agreement 
as  the  demise  in  the  cognisance  mentioned ;  and  that 
lis  latter  agreement  had  been  abandoned  by  mutual 
>nsent,  before  any  rent  became  due.  The  other 
lea  was  similar,  except  that  it  averred  that  the 
mant  was  induced  to  enter  into  the  second  sgree- 
lent  by  fraud.  Replication  to  the  one,  denying  the 
baudonment,  and  to  the  other,  denying  the  fraud  : 
-Held,  that  on  these  pleadings,  the  plaintiff  had 
o  right  to  begin.  WHUmiis,  adminiitratar  of  Wil' 
am»,  V.  Thimtu,  4  C.  &  P.  334.  [BoUand] 

If,  in  an  action  for  libel,  the  defendant  plead  jus- 
ifications,  without  pleading  the  general  issue,  and 
he  affirmative  of  the  issue  be  on  the  defendant,  be 
s  entitled  to  begin,  and  the  plaintiff  has  not,  in 
uch  case,  a  right  to  begin,  with  a  view  of  proving 
be  amount  of  his  damages.  Cooper  v.  WakUy,  5 
).  &  P.  474,  s.c.  1  M.  &  M.  S48.  [Tenterden] 

On  a  plea  in  abatement  to  an  action  on  bills  of  ez- 
bange,  of  the  nonjoinder  of  a  joint  contractor,  the 
lefendant  is  entitled  to  begin.  Fowler  v.  Coster,  t 
il.  &  M.  341,  s.  ci  3  C.  &  P.  463.  [Tenterden] 

In  ejectment,  where  defendants  defend  in  the  same 
ight,  but  by  different  counsel,  only  one  counsel 
ian  address  the  jury.  They  may  adduce  sepa- 
ate  evidence,  and  both  counsel  croas>ezamine  the 
witnesses.  Hogg  v.  Tindal,  3  M.  &  M.  314,  s.  c. 
}  C.  &  P.  565.  [Tenterden] 

In  trover,  where  two  defendants  defend  by  the 
lame  attorney,  and  in  the  same  interest,  but  ooe  ap- 
pears by  counsel,  and  the  other  in  persoo,  the  coun- 
lel  only  is  entitled  to  address  the  jury ;  but  both  he 
&nd  the  defendant  appearing  in  person  may  erots- 
BZ amine  the  witnesses.  Perring  v.  Tuekor,  3  M.  & 
M.  391,  s.  c.  4C.  &  P.  75.  [Tindal] 

Where,  on  the  trial  of  an  issue  out  of  the  Court 
of  Chancery,  a  person  who  is  not  a  party  on  the 
record  is,  by  order  of  that  Court,  **  to  be  at  liberty 
to  attend  the  trial  of  such  issue ;"  the  counsel  of 
such  person  has  no  right  to  address  the  juiy,  or  to 
call  witnesses ;  but  he  may  cross-examine  the  wit- 
nesses called  by  both  parties,  and  suggest  points  of 
law.  Wright  V.  Wright,  4  C.  &  P.  389,  s.  c.  7  Bing. 
459,  n.  [Littledsle] 

Where,  in  an  action  between  subjects,  the  Crown 
interfered  pro  inttrtae  «u«»  and  undertook  the  de- 


fence of  the  cause,  and  witnesses  were  eaQed  «■  both 
sides,  the  plaintiff  was  allowed  the  general  reply. 
Rowe  V.  Brenton,  3M.  &  R.  304. 

SembU,  that  it  would  be  a  g^ood  practice,  in  the 
administration  of  justice,  to  keep  all  the  witnesses 
out  of  court  at  Niai  Prius,  except  the  person  under 
ezsmination.  Taylor y,  Laioson,3  C.  8c  P.  643.  [Best} 

The  witnesses  had  all  been  ordered  out  of  court, 
but  one  of  them  came  into  court  again,  and  heard 
the  evidence  of  another  witness.  The  witness  who 
had  so  come  back  into  court,  was  allowed  to  be  ex- 
amined as  to  such  facts  only  as  bad  not  been  spoken 
to  by  any  other  witness.  Beamon  v.  EUiee,  4  C.  &. 
P.  585.  [Taunton] 

A  defendant's  attorney,  who  baa  been  subpcenaed 
on  the  part  of  the  plaintiff,  may,  at  the  desire  of  his 
counsel,  remain  in  court  during  the  trial  of  the 
cause,  sithough  an  order  has  been  made  for  the  wit- 
nesses on  both  sides  to  withdraw.  Everett  v.  Lowd-' 
ham,  5  C.  &  P.  91.  [Bosanquet] 

Where  on  the  pleadings  the  affirmative  is  on  the 
defendant,  the  plaintiff  need  give  no  eridence. 
Gray  v.  Atkins,  8  Law  J.  C.P.  153. 

Where  a  party  tendered  evidence  primd  facie  ad- 
missible : — Held,  that  the  other  party  ought  not  to 
be  allowed  to  interfere  with  evidence  for  the  purpose 
of  excluding  it,  but  that  it  should  be  received  and 
expunged,  if  afterwards  shewn  not  to  be  properl/ 
receivable.  Jonsi  y.  Fort,  3  M.  &  M.  196.  [Ten- 
terden] 

In  an  action  for  a  malicious  arrest,  the  plsintiff's 
counsel  had  closed  his  case,  snd  the  defendant's 
counsel  had  begun  to  address  the  jury,  when  the 
Lord  Chief  Justice  said  he  would  nonsuit,  on  the 
ground  that  there  was  no  evidence  of  malice.  Tho 
plaintiff's  counsel  wished  to  adduce  further  evidence, 
but  was  not  permitted,  the  Lord  Chief  Justice 
observing,  that  the  role  of  not  permitting  a  party 
to  adduce  fresh  evidence,  sfter  sudi  party  had  closed 
his  case,  had  been  already  too  much  relaxed.  George 
V.  Radford,  3  C.  &  P.  364.  [Tenterden] 

(H)  Rules  and  Orders. 

In  the  affidavit  of  service  of  a  rule  to  compute,  it 
is  not  necessary  to  state  that  the  original  role  waa 
shewn  to  the  party.  It  seems  that  the  original  need 
only  be  exhibited  in  cases  where  it  is  proposed  to 
bring  the  party  into  contempt.  Holmee  y.  Senior,  9 
Law  J.  C.F.  48,  s.  c.  7  Bing.  163,  s.  c.  4  M.  &  P. 
838. 

An  order  was  obtsined  for  delivery  of  particulars 
of  set'Off  within  a  fortnight:  they  were  notdeliyered 
for  five  weeks,  but  after  the  delivery  an  order  was 
made,  by  consent,  for  the  amendment  of  the  decla- 
ration. This  is  a  waiver  of  the  irregularity  in  the 
delivery  of  the  particulars.  WalUe  ▼.  Jnderson,  1 
M.&cM.  391.  [Tenterden] 

(I)  Peogeedinos. 

(a)  Where  stayed. 

The  plaintiff,  an  attorney,  sued  the  defendant,  his 
agent,  for  negligence  in  the  conduct  of  his  business, 
sverring  general  damage.  The  cause  was  referred, 
under  the  usual  order  of  Nisi  Prius,  and  the  arbi- 
trator awarded  a  verdict  to  be  entered  for  the  plain- 
tiff. The  plaintiff  afterwards  conunenced  a  second 
action  for  special  damage  arising  out  of  the  same 
matter?,  viz.  the  loss  of  the  business  of  certain  per- . 
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of  tke  dcvind  prv- 
j  tk»  praeeedings  in 
of  tko  fintwtra 
4M.ftR.569. 


(*) 


■BiTod,  lad  tt 
>,  tad  without  a 
aade.  alllMMfh  die  defen- 
isfbr  til 
;  S  Lair  J.  C  J*.  19B. 


f.  IX  EQuirr. 

(A)  RauB  or. 

la  i^aity.  ifca  Mka  of  coart  ia  reapeet  of  praetieo 
tfo  to  ba acrictljr  uImbiiiJ  oalj  wbota  the  oocasioaa 
wUek  laarinad  tk«M  iac|aiaftia  are  prcaeat,  and  reqaire 
Attt^mwMi    ntterr.BkUfg,  It Fiice,  460. 

(B)  Bills. 

(«)  Ta  p«rp«taaii  Tmimmy. 

A.BMrtwa  lu  di—iM  a  Ul  ta  paneCoata  teilinioBy 
ibr  waat  of  pioatcatioa,  ia  imgnlar.  The  proper 
applicatioa  m,  that  the  ptaintif  may  proceed  within 
B  givav  ttea,  or  aaiy  pay  the  defeadaat  his  coiti. 
Wr^ki  ▼.  TatAaai,  t  Sia.  459. 

If  a  d«»foad«Bt  doea  aot  plead  or  demur  to  a  biD 
of  fOYiv^r,  bat  aaawera,  the  plaintiff  has  a  right 
immediataiy  to  obtaia  an  order  of  reviTor,  notwith- 
amadiaf  that  h!a  rithi  to  roTive  is  oonteoted  by  the 
aaawer*    l^tt  t.  lireUrtl,  7  Law  J.  Chanc.  124. 

To  piaT^nt  a  miit  from  being  rerived,  either  a 
|4aa  or  damurror  mast  be  put  ia  the  bill  of  re?iTor ; 
•«  aatwar  iatistiag  that  tbe  plaintiff  has  no  right 
^  f^tito,  ia  aoi  safioieat,     Lcwti  ▼•  Bridgmm, 

Aa  all^tod  delaot  of  partiea  in  the  frame  of  a 
Ki««  biU  w  rOTiTor.  affords  no  reisoo  for  allowing 
a  a^>^KJl  biU  of  rorivor  to  remain  on  the  file.  Live$ey 
tv  h^^fiNk  %  Rya».ftM.  10. 

(^f)  Supi^Um§nul  mnd  rf  Review. 
A  awpfvlemantal  bill,  in  the  nature  of  a  bill  of 
)vv<«>Wi  ^^  ^  ^^  ^  respect  of  new  matter,  eren 
lK«mtH  lb«  v^^  matterbeof  such  a  kind,  that  It  cannot 
km  Mseil  «•  eviilettce  of  anything  which  was  before  ia 
litM*  itt  (^*  9Att^>  ^^  tendeia  an  entirely  new  issue. 


B«t»  euLLopt 
aparty  will 
to  prooeoa 


A  party,  however,  atty  file  a  bill  of 
piacoad  in  it,  thoagh  ha  has  not  done  whad  the 
giaal  decree  directi  to  be  dose,  provided  ^  pi*, 
eeedings  under  the  decree  are  ia  anch  a  ataie  fkM 
the  other  party  eonld  not,  at  the  time  cf  0^  tibe 
biU  aad  piofoiNtiiig  in  it,  have  hiougln  hn  iaia 
ddhult  for  noa«pernnaanee. 

Ia  a  suit  for  apeeifie  perfotmaaca  by  a 
agaiast  a  vendee,  the  only  defence  aet  op 
the  plaintiff  eonld  not  anhe  a  good  tide :  that  da- 
fence  failed,  and  a  Aecree  for  apeeifie  parformsaea 
aras  proaoanoed:  ia  tbe  auanlima,  the  dcfoadml 
had  disooyered  that  the  rapreaentationa  of  the  wm- 
dor,  as  to  the  quantity  of  timber,  which  formed  At 
principal  raiae  of  the  estate,  were  folae :  le« 
given  him  to  file  a  soppleaMntal  bill  ia  the 
of  a  bill  of  reviaw,  on  the  gnmad  of  the 
qaentlj  disoorarad  folsahood  Of  the  render^ 


la  such  a  oaso,  the  tandce  win  not  be  iiJaiid 
Iran  paying  his  parchaae- money  to  the 
though  the  sum  be  Tory  larf^ 

But  he  has  a  right  to  file  bia  biD  wiihim 
the  money,  if  the  time  for  the  payment  of  the  par- 
ehaae-moaey,  ia  the  due  oonrae  of  the  eieumsa  of 
Ae  decree,  had  not  arrired. 

SembU,  as  soctt  aa  the  time  for  tka  paymestortha 
money  ssived,  in  the  coarse  of  the  due  exmrtisa 
of  tbe  original  decree,  the  Tendee  would  net  te 
allowed  to  proceed  in  his  bill  of  reriew,  wiihoit 
paying  the  money  to  the  Tender.  Panridgi  v.  Uf 
torntf,  7  Law  J.  Cbano.  49. 

A  plaintiff  nroat  eatabUah,  at  the  heaiiog^  that  he 
had  a  title  to  reKef  at  the  time  of  filing  his  biB ;  «, 
if  he  relies  on  matter  aobaequent,  he  mast  fle  a 
supplemental  bill.    BarfUld  r.  KtUw,  4  Hass.  55Sw 

(d)  ifUMRdSsi. 

[See  Am  bkdmekt.  ] 


[Pratt  ▼.  Barker,  4  Ruas.  507,  I^.  Uv  J.  41S.] 

Process  being  prayed  against  two  deftndsat^  who 
were  within  the  jurisdiction,  and  agaiast  a  third 
defendant,  who  was  stated  to  be  out  of  thejariaiic^ 
tion,  whenever  be  should  come  within  the  jorb- 
diction,  the  two  defendants  who  were  withia  the 
jurisdiction  answered ;  the  third  defendant  had  not 
appeared ;  and  the  pliiintiff  obtained,  aa  of  coirm, 
an  order  to  amend  after  more  than  six  weeks  had 
elapsed  fltMn  the  time  when  the  answer  of  tbe  eely 
defendants  who  were  within  the  jniiadictioB  wm  to 
be  deemed  sufficient: — Held,  that  the  order  «« 
irregular.  The  King  tf  Spain  v.  HuUett,  8  Lav/. 
Cbano.  8,  s.  c.  3  Sim.  338. 

If  s  bill,  sfter  being  fih»d,  ia  then  amended,  it  ii 
irregular  to  put  it  again  upon  the  file  witbont  a 
fresh  aignsture  to  the  draft,  although  tbe  sneod- 
ments  hare  only  reduced  it  to  tbe  ehape  in  wliick  it 
was  originally  drawn  and  signed  by  oounseL  Bwd 
T.  Rieh,  1  Ross.  &  M.  156. 

(«)  Dtanioia^. 

A  party  ought  not  to  have  his  faOl  put  oat  of 
court,  because  be  #as  aeoidentally  too  late  to  hnt 
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he  replication  filed  on  the  proper  da  j.  Ation.  8 
lair  J.  Chanc.  11. 

Upon  a  motion  to  diamias,  the  delaj  in  proae- 
ating  tbe  auit  waa  aatiafactorily  accounted  for. — 
'be  Court  refused  to  make  any  order  npon  the 
lotion,  or  to  require  tbe  plaintiflT  to  undertake  to 
peed.    Vent  t.  Paeetf,  3  Sun.  38?. 

Where  a  plaintiff  in  a  bill  is  abroad  on  foreira 
9ryice  with  hia  regiment,  tbe  defendant,  who  mignt 
ave  pnahed  on  the  prooeedinga,  cannot,  on  the 
laintiff'a  return  some  years  afterwards,  dischi^ige 
le  bill  on  account  of  the  delay.  House  t.  Tcwnund, 
p.&Cl.  430. 

A  defendant  may  digmiss  a  bill  for  w^nt  of  prose- 
itioD,  pending  a  notice  giren  by  him  of  ^  motion 
\  dissolve  an  injunction,  which  the  plaintiff  had 
>talned.     Farquharaon  v.  Pitcher ,  3  Rusa.  383* 

Last  answer  filed  30th  November  1829.  On  the 
^th  Febraary  1830  defendant  gave  notice  to  dia- 
iss.    Two  days  afterwards  plaintiff  obtained  order 

amend. — Motion  to  diaqjiisa  granted.    Switiftn  t. 
Hnfttt,  3  Sim.  384. 
Amendment  of  a  bill,  without  aarving  a  subpoena 

answer  the  amendments,  will  not  prevent  tbe 
ifendant  from  dismissing  the  bill.  Bran^ton  v. 
trier t  i  Sim.  458. 

If/  between  the  giving  of  a  notice  of  motion  to 
smiss,  and  the  making  of  the  motion,  the  plaintiff 
ttaina  an  order  to  amend,  the  plaintiff  must  pay 
e  costs  of  the  motion,  but  no  order  will  be  made 
■on  it.  Davenport  v.  Manners,  t  Sim.  514. 
Where  a  defendant,  before  replication  filed,  gives 
tice,  under  the  aixteentb  order,  of  a  motion  to 
smiss  tbe  bill  for  want  of  prosecution,  tbe  plaintiff 
nnot  meet  the  motion  by  undertaking  to  speed 
B  cause  with  effect,  unless  his  replication  be  filed 

or  before  the  day  on  which  his  motion  to  dismiss 
made.  WHUt  v.  Allen,  8  Law  J.  Chanc  10,  a.  c. 
5im.  274. 

At  tbe  hearing  of  the  cause,  a  bill  will  be  dia- 
ssed,  if  there  be  no  evidence  against  a  defendant, 
bough,  upon  amotion  for  an  injunction,  a  caae 
18  made  against  him,  on  which  an  ex  parte  in- 
iction  was  sustained.  Bairfield  v.  Kelly,  4  Ruas. 
5. 

If  notice  of  a  motion  to  dismisa  a  bill  for  want  of 
laecution  is  given  for  too  early  a  day,  the  defect 
not  cured  by  the  motion  being  accidentally  poat- 
ued  to  a  day  when  it  might  have  been  regularly 
de.  De  Geneve  v.  HannoMn^  1  Ruas.  &  M.  494. 
Da  tbe  28ih  of  November  plaintiffs  filed  a  repli- 
ion,  and  on  the  29th  a  subpcena  to  rejoin,  retom- 
e  immediately,  tested  on  tbe  27th,  but  without 
aining  an  order  for  it.  Afterwarda  the  defen- 
its  obtained  an  order  to  dismiss: — Held,  that 
!  subpoena  was  irregular,  and  amotion  to  discharge 
I  order  of  dismissal  wsa  refused.  Broum  v.  Moore, 
dm.  464. 

(Vhere  the  plaintiff's  solicitor  had  neglected  to 
ve  tbe  subpcena  to  hear  judgment,  in  time,  and 
1  set  down  tbe  cause  for  hearing,  and  on  motion 
ler  the  17th  order  the  bill  had  been  dismissed 
h  costs,  and  the  defendants  moved  that  the  order 
liamissal  be  discharged,  and  the  cause  retained, — 

Court  refused  the  application,  with  coata,  FowU 
tianford,  9  Law  J.  Chanc.  66. 
But  a  similar  motion  granted  by  Lord  Lyodhurat. 
giiay  V.  MoihUer,  9  Law  J.  Chanc  68. 


If  a  plaintiff  omits  to  produce  his  witnesaea  and 
paaa  publication  within  due  time  after  filing  the 
replication,  and  the  defendant,  having  been  thus 
enabled  to  dismiss  the  bill  for  want  of  prosecution, 
does  not  within  a  convenieqt  time  dismiss  it,  but 
permits  the  plaintiff  to  incur  es^penae  in  the  prose- 
cotion  of  the  suit,-<-an  order  of  dismissal,  aubse- 
quantly  obtained,  will  be  discharged,  with  coata,  for 
irregularity,  Farnet  y.  Hutfhmspn,  8  Law  J.  Qh|Ac. 
1 1,  a,  c.  1  Ruas.  &  lil.  22. 

(C)  Pbocbss. 

If  a  defendant,  who  baa  been  taken  on  an  attach- 
ment, still  refuses  to  answer,  the  plaintiff  may,  at 
the  aame  time,  proceed  to  enforce  an  answer  by  the 
process  of  this  Couit,  and  bring  an  action  against 
nim  and  his  sureties,  on  the  bond  given  ta  tbe 
sUeriff  under  the  attaohment.  Beddall  v.  Page^  2  Sim. 
224. 

(D)  Appbaranob. 

Where  a  person,  not  a  party  to  the  auit,  is  inter- 
ested in  a  question,  and  app^siura  by  covmael,  and 
aobmita  to  be  bound  by  the  decision, — the  Court 
will  not  hear  him  without  the  eonsent  of  the  other 
parties  to  the  suit.  Bozon  v.  Bolland,  1  Russ.  &  M.  69. 

(E)  Answer. 
(a)  Filing, 

A  defendant  who  had  taken  out  three  ordeis  Sok 
time  to  answer,  and  then  pleadedt^-iefuafid  farther 
time,  on  the  plea  being  overruled.  Ma^ewoftk  v. 
ManAa//,  3  Sim.  370. 

According  to  the  practice  of  the  Court  of  Exche- 
quer, an  answer  filed  at  any  time  before  tha  aittia^ 
of  the  Court,  may  be  ahewn  as  aauaa  against  a 
motion  to  extend  the  oosKmon  in^aavtioa  to  atajy 
tria).    Suede  v.  Cr§wd*on,  3  Y.  &  J.  186. 

(6)  Sufficiency. 

A  defendant  oaaoot  avail  himself  of  a  maHas  in 
dafanoe,  which,  appears  only  upon  his  evideaaa^  and 
was  not  stated  in  his  answer.  But  if  the  plaintiff, 
iq;>on  hia  own  case,  is  not  entitled  to  the  selief 
played,  the  Court  will  not  awist  him.  Suenley  v^ 
Robinson,  1  Rosa.  &  M.  d27. 

(c)  Taking  off  th^  File* 
[Pratt  ▼.  Barker,  4  Rosa.  507,  Dig.  Law  J.  416,] 

(d)  Reading. 

If  a  plaintiff  reads  a  passage  in  an  anawer,  which 
does  not  refer  to,  but  is  qualified  by,  a  subsequent 
passage,  the  defendant  may  read  the  latter  paasage. 
Rude  V.  Whiukurch,  3  Sim.  562. 

If  the  plaintiff  read  a  paaaage  frauk  the  defeik- 
daat's  anawer,  as  evidence  of  a  paitienlar  faot,  the 
defendant  haa  no  right  to  read  aubsequent  matter 
connected  with  it  by  such  words  aa  "  but"  and 
"  and,"  unleas  tbe  aubsequent  matter  be  explana- 
tory of  the  paaaage  read  by  the  plaintiff.  Davis  v. 
Spurling,  1  Rusa.  &  M.  64,  a.  c  1  Tam.  199. 

(G)  Plea. 

When  a  plea  of  another  auit  depending  ia  filed, 
the  proper  courae  is,  to  refer  it  to  the  Master  to 
certify  whether  the  two  suits  are  for  the  aame  pur- 
pose. NevdigBta  v.  Newdigate,  8  Law  J.  Chaac.  35. 
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(H)  Motions. 

A  defendant  cannot  make  a  notion,  if  he  is  in 
contanpt  at  the  time  when  the  motion  is  made, 
tbongfa  be  was  not  in  contempt  when  the  notice  of 
motion  was  given.  Tht  Atiomty  General  ▼.  TAliton, 
8  Law  J.  Cbanc.  16S. 

If  a  motion,  after  being  refused  with  costs  in  the 
court  below,  be  renewed  upon  new  facts  and  evi- 
dence  in  the  coort  of  sppeal,  it  may  be  granted 
with  cotts,  it  being  sobstantially  an  original  motion. 
in  rt  JiMcpA  4-  W^mur,  1  Rass.&  M.  496. 

(I)  Petitions. 
[See  poett  R.] 

« 

A  petitioB  presented  by  the  bankrupt  in  person, 
nnd  which  he  appears  in  person  to  support,  is  not 
within  the  order  of  the  12th  August  1809.  In  re 
Bruee,  4  Ross.  f%5. 

(J)  Orders. 
[  Lneeey  ▼.  Liwetey,  S  Rnss.  287,  Dig.  Law  J .  418.] 

(K)  Examinations. 

[Fsrfrf«yy.ir^fctwJck,4Russ.ll4»Dig.LawJ.418.] 

Motion  bj  a  defendant,  before  answer,  to  examine 
a  witness  de  bene  esae,  granted.  Bacon  y.  Child,  S 
Sim.  457. 

Leave  given,  before  publication,  to  examine  a' 
witness  (who  hsd  beenexamined  and  oross^ezsmined) 
as  to  circumstances  brought  to  his  recollection,  after 
his  examination  in  chief.    CcekertU  v.  ChomeUt/,  5 
Sim.  315. 

A  plaintiff  having,  by  mistake,  omitted  to  file  a 
replication  before  he  examined  his  witnesses,  leave 
was  given  to  him,  notwithstanding  publication 
passed,  to  re-exsmine  his  witnesses  on  the  interro- 
gatories already  filed,  but  not  to  examine  anj  new 
witnesses.     Healey  v.  Jagger,  5  Sim.  494. 

Where,  on  the  hearing  of  a  cause,  the  bill  was 
dismissed  because  a  will  was  not  proved  to  have 
been  duly  executed,  and  a  petition  of  rehearing  is 
presented,  and  in  the  meantime  the  plaintifiT  moves 
that  he  may  exhibit  interrogatories  to  prove  the 
execution  of  the  will, — the  Court  will  allow  it,  on 
its  being  shewn  that  the  plaintiff  originally  intended 
to  examine  witnesses  to  that  fact,  but  that,  by 
an  accidental  omission,  thst  evidence  was  not  gone 
into.     Hood  v.  Pimmf  9  Law  J.  Cbanc.  63, 

The  examination  of  a  party  may  be  read  on  fur- 
ther directions,  for  the  purpose  of*^  bsving  inquiries 
directed,  though  no  foundation  for  those  inqui- 
ries appears  on  the  report  itself.  Dymock  y.  Aihton, 
7  Law  J.  Chanc.  120. 

In  support  of  a  charge  brought  in  under  the  de- 
cree, two  witnesses,  examined  by  the  plaintiff,  to 
prove  the  defendant's  handwriting,  said  that  tbey 
did  not  believe  it  to  be  his  hsndwriting.  Leave  was 
given  to  the  plaintiff  to  examine  fresh  witnesses  to 
ths  same  point.    Grtenwood  y.  Fartom,  2  Sim.  229. 

(L)  Interrooatories. 

Permission  given  to  exhibit  an  interrogatory  after 

iiublioation  passed,  to  prove   the  sntiquity  of  the 
iNiidwriting  in  s  book  preserved  in  the  British  Mu- 
SKiim*    Lord  Keneington  v.  Pugh,  S  Y.  &  J.  578. 


(M)  Depositiom. 

Although  there  are  two  suits  is  tbe  Coat  i 
Cliancery  between  parties  baring  the  wut  m^ 
tive  interests,  and  relating  to  the  noii  Bittm,tki 
depositions  of  such  only  of  the  witoesM  ii  tbepiis 
suit  sa  are  dead,  will  be  allowed  to  bi  md  itih 
subsequent  stiit.   Carringtoa  v.  C«nwcft,f  Sia.3^. 

(N)  Exhibits. 
Where  the  mnswer  of  a  defendaat  isiisti  Ait  i 
covenant  was  inserted,  without  his  he^kd^  v 
consent,  in  a  deed  executed  by  him,  ud  tbi  tbf 
deed  was  not  read  over  to  him,  and  tkt  ^on- 
nant  is  a  fraud  upon  him, — such  deed  obb  h 
proved  vivd  voce  against  him  as  an  ezhftii:  he:  it 
msy  be  so  proved  as  against  another  (icMu. 
whose  answer  does  not  impesch  tbenh&rif^ 
covenant.     BarfUld  y.  Kelly,  4  Ross.  S5i 

(O)  Pdbucatior. 
[Dew  y.  Clarke,  4  Russ.  511.  Dig.  LwX «4j 

Under  the  18th  of  the  new  orden,  y^^^ 
may  be  enlarged  on  affidavit,  wiihoot  notiBe.  Btm 
y.  Brown,  1  Russ.  &  M.  77.  . 

Publication  enlarged,  merely  on  an  itontW 
the  party  had  material  witneeses  to  enais*, «» 
mesnt  to  examine  them  forthwith.  K«mi«T.C«^ 
ould,  7  Law  J.  Chanc.  16«.  . 

Where  the  plaintirs  solicitor,  metdr  ttwj 
ignorande  or  misUke,  has  neglected  to  awplj «« 
the  exigency  of  the  17th  order,  the  Cooit»jn« 
relieve  the  plaintiff,  upon  tenni,  fi»"  "V^IJ 
consequences  of  the  neglect,  without  m  cb«« 
of  the  other  party.  Walmtley  v.  Fmde,  1J»» 
fie  M.  554.  .  i,^a 

Where  the  cause  cannot  come  on  to  »  *TV 
after  the  foUowing  term,  publication  B»g*^«^. 
enlarged  a  second  time,  on  motion,  without  w^ 
ing  any  special  reason,  until  the  iiAi^  «  ^ 
next  term.  Vinter  v.  BickUy,  1«  Pn^'  ** 
(P)  Postponement  or  TiiiU. 

Motion  to  postpone  the  new  trflJ  rf  f  '*^ 
a  tithe  suit,  from  the  summer  to  ^Jf^^'z^ 
on  the  ground,  thst  the  appUcatinn  "jf*"!,^ 
of  the  issue,  and  the  decision  of  the  «« f"^ 
the  new  trial,  in  which  he  stated  ^V^ai 
first  trial  to  be  against  the  op»»"<>!  ^^^LkW 
the  learned  Judge  who  tried  it.  had  been  P« 
in  the  newspapers,  and  was  My  .^ 'f  ^^ 
jury,  especiaUy  as  it  was  tobe  W^  »/        s 
Judge.  — refused  with  costs.    If Ute '•  ' 
Y.  &  J.  381. 

(Q)  SOBPffiNA  to  hear  JODCUSI"- 

A  cause  was  heard  at  the  ^^^f'^^^ 
judgment  was  pronounced,  «<'*^^*'£r^i^tiff  ties 
render  the  hearing  ineffectual.  The  p«»"  ,  ^ 
set  it  down  before  the  Lord  Cban^eU^' .  Boocf , 
Uined  an  order,  of  which  the  defendwi^^^,^. 
assigning  it  a  particular  position  ifl  "J®  ,^  to 
,cellor*s  paper,  but  did  not  eerve  »  "^f'^^  ijjietta 
hesr  judgment  When  it  was  call«o  ^],^^  ud 
Lord  Chancellor,  the  deftn^ajit  »w« 'jjj;  y^  ^ 
the  plaintiff  took  a  decree  w"*-"  Iburja^' 
not  necessary  to  serve  s  new  lubpiW* 
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mtnt,  and  that  the  decree  nin  wu  striotly  regiilftr. 
faeksoH  ▼.  Bourne,  4  Russ.  484. 

(R)  Decrees. 

Where,  on  the  heariii<|^  of  the  cause,  the  suit  ie 
leoreed  to  be  diemiaied,  it  has  been  the  practice  in 
the  Cooit  of  Ezcheqaer  for  the  decree  containing^ 
the  pleadings  to  be  drawn  at  full  length,  whilst,  in 
Chancery,  a  short  order  of  dismissal  is  usually- 
drawn  up.  Memorandum :  the  practice  proposed  to 
be  altered  for  the  future.  Boton  v.  WUUmHUf  3 
y.&J.  398. 

The  Court  will,  upon  motion,  with  the  consent  of 
all  parties,  vary  a  decree,  so  as  to  rectify  an  acci- 
dental omission.  CoIUh$  y.  Skirleif,  9  Law  J.  Chanc. 
111. 

On  appeal,  the  decree  was  varied  by  directing  an 
isffue  to  try  whether  the  circumstances  relied  upon 
to  prove  the  notice  took  place  prior  to  a  stated  day, 
after  which  notice  would  be  immaterial.  Earle  v. 
PUhin,  1  Ross.  &M.  547. 

At  the  hearing  on  further  directions,  the  decree 
i's  absolute  in  the  first  instance  against  a  defendant 
making  default.  Mate;  v.  RuutU,  8  Law  J.  Chanc. 
«3. 

On  the  death  of  a  defendant,  recently  before  a 
decree  pronounced,  when  his  death  was  unknown — 
the  suit  being  revived,  the  Court  refused  to  make  the 
•ame  decree  against  his  representatives  on  petition, 
Wright  V.  Barnes,  9  Law  J.  Chanc.  173. 

A  party  permitted  to  intervene  as  a  defendant  in 
s  cause  after  it  had  been  heard  on  further  directions, 
he  having  been  out  of  the  jurisdiction  during  the 
previous  proceedings,  and  now  submitting  to  be 
bound  by  them.   White  v.  HoU,  1  Russ.  &  M.  532, 

A  caveat  tendered  at  the  proper  otBce,  after  a  de- 
cree has  been  delivered  to  the  secretarv  to  be  in- 
rolled,  and  to  be  forwarded  to  the  Lord  Chancellor  in 
order  to  be  signed,  comes  too  late  to  prevent  the  effect 
of  inrolment,  although,  in  point  of  fact,  the  signature 
was  not  fidhihited  till  after  the  caveat  was  tendered. 

The  inrolment  of  a  decree  will  not  be  vacated 
merely  on  the  ground  of  dispatch  used  by  the  party 
ioroUing,  or  of  surprise  upon  the  opposite  nany, 
where  no  fraud  or  deception  has  been  practised. 

A  party  is  not  bound  to  communicate  to  his  ad- 
versary his  intention  to  inrol  the  decree,  because  the 
latter  informs  him  of  his  intention  to  appeal  against 
it.  Barne$r,  WiUoti,  Teirleton  v.  t)yer,  1  Rusa.&  M. 
486. 

(S)  Rehearinos. 

Petition  of  rehearing  dismissed,  because  it  sug- 
gested, as  the  grounds  of  rehearing,  facts  not  alleged 
in  the  pleadings.   Neviufon  v.  Stabtts,  4  Russ.  910. 

(T)  References. 

(a)  Where  directed, 

{Fereday  v.  Wii^imeh,^  Russ.  114,  Dig.  Law  J. 

4««,] 

Where  the  question  in  the  cause  turned  upon  the 
ftict  of  notice  of  a  settlement,  and  the  names  of  the 
witnesses  and  the  particular  facts  of  notice  were  not 
stated  in  the  bill,  so  that  the  defendant  had  no  op- 
portunity to  meet  their  testimony,  an  iuquiry  as  to 
the  fact  of  notice  was  directed  before  the  Master. 
EaW«  V.  Piehin,  1  Russ.  &  M.  51. 

Digest,  18f8— 1831. 


SemhU — An  order  of  reference  to  the  Master,  on  a 
petition  presented  under  Lord  Eldon's  Act,  ought 
not  to  be  made,  ezoept  on  a  hearing  in  court,  and  on 
the  appearance  of  counsel  upon  the  petition.  Hinde 
.▼.  Metcalfe,  3  Ross.  416. 

(6)  Impertinence  and  Scandal, 

A  petition  most  be  referred  for  impertinence,  al* 
thoogh  the  respondent,  on  a  former  oocasion, 'suc- 
ceeded in  a  formal  objection  to  it.  Ex  parte  Cunmng* 
ham,  7  Law  J.  Chanc.  139. 

The  Court  will  decide,  in  the  first  instance,  on  al- 
leged impertinence  in  affidavits  sworn  in  bankruptcy, 
where  the  impertinence  is  of  such  a  kind  that  thorn 
would  be  nothing  gained,  in  point  of  convenience,  by- 
directing  a  reference  to  the  Master.  Ex  parte  Pal* 
mer,  4  Russ.  188. 

Where  a  defendant  has  obtained  an  order  for  time 
to  anawer,  and  then  files  exceptions  to  the  plaintiff's 
bill  for  scandal  and  impertinence  as  to  some  part, 
and  as  to  the  other  part  for  impertinence  alone — 
the  Court  will  permit  the  reference  as  to  scandal 
and  impertinence  jointly,  but  not  aa  to  impertinence 
alone.     Mitford  v.  Mitford,  9  Law  J.  Chanc.  f  9. 

By  the  practice  of  the  Court,  the  plaintiff  is  st 
liberty  to  refer  an  snswer  for  impertinence  at  any 
time  before  replication.  But,  eemble,  that,  for  the 
future,  this  is  not  to  be  understood  as  a  general  rule, 
Thomas  v.  Jtmes,  3  Y.  &  J.  184. 

(r)  Proceedings, 

Whether  the  Court  will,  under  special  oirenm- 
stancee,  direct  witnesses,  eiamined  in  the  eauae,  to 
be  examined  to  the  same  points  before  the  Master"- 
qu^cre,     Earte  v.  Pickin,  1  Russ.  6c  M.  547. 

(U)  Exceptions. 

If  the  time  for  referring  a  further  answer  for  in- 
sufficiency upon  the  old  exceptions  under  the  sizih 
order  has'  expired,  it  cannot  afterwards  be  revived 
by  referring  the  answer  for  impertinence. 

Sembte — it  is  too  late  to  except  to  an  answer  for 
impertinence,  when  the  time  has  expired,  af\er 
which,  according  to  the  new  orders,  the  answer  is  to 
be  deemed  sufficient.  Jeffray  v.  M'Cube,  1  Russ.  & 
M.  739. 

If  upon  a  question  of  title,  the  Master  is  satisfied 
with  the  evidence  produced  beforehim,  but,  upon  the 
hearing  of  an  exception  to  the  report,  the  Court 
thinks  the  evidence  not  sufficient,  the  Court,  upon 
the  application  of  the  vendor,  will  refer  it  back  to 
the  Master  to  review  hia  report,  in  order  to  give  the 
vendor  an  opfMrtnnity  of  producing  further  evidence. 
Andrtef  ▼.  Andrew,  3  Sim.  390. 

An  exception  to  a  report  in  favour  of  the  title 
having  been  on  argument  allowed,  leave  was  given 
to  the  plaintiff,  some  time  afterwards,  to  go  again 
befbre  the  Master  for  the  purpose  of  bringing  evi- 
dence to  shew  that  the  objection,  which  the  Court 
bad  sustained,  was  in  the  circumstances  immaterial. 
Egerton  v.  Jones,  1  Russ.  &  U.  694. 

Where  a  Master  reported  that  a  bond  was  volun- 
tary, and  a  party  excepted,  on  the  ground  that  the 
Mister  ought  to  have  reported  that  the  bond  waa 
Iwrtly  for  valuable  consideration  and  partly  volun- 
tary, and  the  party,  at  the  argument  on  the  excep- 
tion, offered  to  withdraw  it,  and  to  have  the  bond 
eonsidered  aa  merely  voluntary,  as  reported  by  the 
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AeRfllb^nk  of 

bj  tk»  •zcepdott 

■•  pw^  tar  Tmluafale  connider* 

to  allow  thm  ezception  to  be 

Xitml  ▼.  Vmrngkn,  t  Do«.  &  CI.  A.O. 


to  ac«^  to  tbe  Mtster's  c«rtifi- 
of  corts  niaamA.    The  prAper 
tkst  iW  Mwtor  ■wjrnTisw  Ini 
V.  mifino.  5  Y.  &  J.  378. 

(V^  Statihc  Piocce dings. 

WUi  StoT    pffOTMvl^^S    IB    Sn    MtlOB 

tho  qaestioa  is.  how  fir 

with  propriety  itk 

Ex  pmrU  Clarke,  t  Roto. 

3^  l\  THE  ECCLESIASTICAL  COCHTS. 

tho  oftw  of  cht  Jvd^e  is  prwDoted,  the 

sfco«ld  he  fsirij  stated  in  the  ar- 

w  os<sf>  ini»  tlhst  the  Jed^  mmy  consider 

hr  <n§ht  to  sitow  his  ofice  to  he*proinoted, 

r.  ihMI  the  defMideet  msj  be  eoabied 

lejestwe  to  hitoesif  to  giro  sb  affirautiTO 

Lfe  V.  Jkiihnn.  S  Hag.  Ec.  174. 

il  pcwr  fisto  %  heaheed  ie  India  to  iostitnte 
Mem  hBJ[i  ie  the  Co«n  of  Exeter,  against  his  wife 
tor  adnliecv  :~HeM,  the  wile  haTieg  changed  her 
wuiidsncs  Mete  th»  coadMncesaeut  of  the  suit,  into 
SMuibet  dioceee.  that  the  Court  maj  proceed  under 
Witofo  of  rgygst  Iffosa  that  hitter  diocese,  without 
%  n»«r  pfoxT  ttoM  the  hnjbend.  Hmmkn  ▼.  Hamkn, 
t  Ha^.  Lc/t»k 

Appvarence  waives  nay  ohjeetion  so  far  m  re- 
sp«ct»  the  lectoalitiee  of  the  proceedings, 

\\  ber«»  on  the  vfeath  of  the  archdeacon,  the  pro- 
ceedw^  in  a  criaunal  snit  were  moved  after  'the 
e«evtt«Mn  of  %  pco<v.  hnt  before  appearance  by  the 
d<lna>Kinl>  either  in  person  oc  by  proxy,  from  the 
Arvbbiieco^  to  the  Epfecejpol  Court ,  and  tb«i% 
wvM  on  to  sentence*  the  original  proctor  appearing 
liW  bt«i»  M  withont  anew  proiy :  on  appeal,  the •p- 
peli«ni  having  been  cognisant,  We /orttf,  of  the  pro- 
f  t^«»  44f  cbe  »«iit«  and  though  his  proctor  in  the  couft 
ot'  ji(.»(.>\'«L  h«vtt»g  recognoed  (by  some  of  t}ie  formal 
dix^im^ttt^  iH  the  i-aeste^tbat  the  proctor  io  the  court 
^i^tw  was  htoi  lawful  proctor— the  proceedings  are 
^Ud  ^  nv4r  M  It  a  (atal  objection,  that  the  article's 
wef^  e\K»^)t^  ta  ihe  name  of  the  surrogate,  and  not 
Vkl  thexl\HUey 

\m^^  ibal  if  no  proxy  at  all  were  given,  the 
piNHi^r^ki^a  wonkl  not  be  null,  unless  it  were  proved 
that  e^  anthoiitv  was  given,  We/ecle.  to  the  proctor, 
%^  ibat  Ihe  I'tiaeiiukI  was  ignorant  of  them.  The 
|k»v^\^\  Ml  iMft^v  (MuM^ttiial  10  secure  the  adverse  party 
nu^  Iv^  p»vltKt  the  |vrtH^ior« 

^^4««««  NV  heiUer  ihe  Arehidiaconil  and  Episct^pal 
\V^«>l^  b«^H)i  o\m\^rren(»  it  is  any  irregularity,  even 
ta  isMM,  v^H  the  death  of  the  Archdeacon,  to  invoke 
\h«  \  «v>«v«  m  hi»  tVutt  into  the  Episcopal  Court. 

I  «iH^>«  \^i  dilliMi^Hl  diiH'eaea.  in  reapert  to  ttie  ex- 
^\\  ^%^  vM  1^1  Hdu  tHuii  if  not  ctkutrary  to  the  general 
u^^Ut  \  \«t  Um  Hi'd  l^k  luiitioe,  may  be  said  to  consti- 
^vi^v  il^v  la^\  ^"1  ih««|>a)lH>ulardio«ese  in  that  respect. 
|v.,.^,,.  ^  y.  IW^J  lUg.  V^,  16.^-189. 

^  ^\k\  Mill  ||(^l»ir  in  Ilia  answers  on  the  day  of 
^bv  i^tmu  ^1  the  diH'ree  )«einoaally  aerred,  niJl  be 


prdoQonceQ  tsontn—onous" "  'sfnlfiififr,  n 
appearing  to  a  eompolsof^.     WnfUierm-MffO^  I  Wap 
£c.S3. 

After  publicatioDy  on  an  nffidarit  that  the  d^e> 
mtiotts  had  not  been  seen,  nod  tbnttfae  mnUcr  vsi 
moviter  perventa,  exhibMs  inwj  he  friended.  «/«mi  w 
Jeno.  1  Hag.  Ec.  ¥54. 

In  suits  for  adultety  the  pnrty  in  not  limitrd  toifei 
contents  of  the  libel,  'hat  mnj  plend  fresh  chagtiik 
nod  obtain  a  sentence  on  fhctn  not  ousting  at  tto 
vommeneement  of  tb^  suit ;  bat  pnhlication  is  a  hv 
to  further  pleadings  as  of  right. 

Before  a  party  can  ^lead  nfter  pohKcntioe,  he 
must  shew  (generally  by  -affidarit)  that  the  hm 
came  to  his  knowledge  since  his  farmer  plea:  tin 
Court  then,  in  iu  discretion,  vrill  admit  a  pkai^ 
such  facts.  Middieton  e.  Mid^iti&n^  «  H^.  £c  Si^ 
iS4. 

The  Court  will  not  admit  Im  exceptive  plen,  ikc 
an  Indictment  of  witnesses  lor  perfaiy  in  their  ^ 
positions  in  the  cause  pettdtng'lias  bc#s  prnfenfl, 
and  a  true  bill  found,  nor  delay  the  bearing  tiE  tie 
indictment  is  tried.  Maektan  ▼.  Mmclemm,  t  Ba%. 
£o.60l. 

Exceptive  allegations,  after  publication,  aresfridi 
jurh  ;  and  tfaeir  object  biiiiig  the  oMit  of  tte  wit- 
new— not  the  prbof  bf  the  matters  in  isses  is  lbs 
'prioeipsi  cause  —  1st,  Facts,  which  migk  have 
been  pleaded  in  oontmdiction  to  the  plem  beioe 
publication,  d^nnot  be  pleaded  in  coo&adiction  ^ 
a  witness  :  SndJ^*,  There  most  be  n  cootmdictim  to 
the  depositions  clesr  and  capable  of  proof,  nod  dhfr. 
ing  that  the  witness  has  deposed  falsely  ssd  esr. 
ruptly :  Srdly,  The  nia tier  muat  arise  cat  oftbsfvi- 
dente  (not  out  of  the  general  character)  of  the  vie- 
ness,— allegation  rejected.  Bttrgsyne  t.  Frm,  I 
Hag.  Ec.  480. 

After  pubiicatidn  theevidenee-of  an  nttestisg 
Hffis  may  be  excepted  to  by  the  psriy  who 
him.     Mynn  ▼.  R^nttm,  t  Hag.  fie:  169. 

The  admission  of  an  allegation,  n^dnsieeto  to 
exceptive  allegation,  reserved  to  the  final  heartDg, 
the  Court  being  of  opinion  that  part,  if  dhenKim 
admitoible,  was  not  material,  and  that  the  leflnia- 
der,  probably,  wodld  liot  in  the  event  be  ^aoficint 
importance  to  delay  the  case.  Mynn  t.  IhrfiniM. 
t  Hag.  £c  175. 

'I  he  Court  will  not  hesr,  on  an  ex  parte  motito 
and  on  afBdavits,  a  case  -where  offenOM  am  charged 
and  punishment  prayed.  Peddle  ▼.  Eseas,  i  Hag. 
Ec.  690. 

Length  of  time.'ifioughilf  msy^not  amount  to  a  Ur 
to  a  criminal  suit,  will  induce  th'e  Court  -to  sdnit 
(general  explanation,  iAstend  of  requiring  a  direct 
contradiction  or  explanation  of  each  npeeiie  faeL 

If,  in  a  criminal  suit,  the  charges  are  dearly 
proved,  unaccompanied  by  drcuhistaoces  of  reasoa- 
able  excuse  or  eiplanation,  the  Court,  presumiagilie 

f promoter  acts  from  a  sense  of  doty,  will  not  isqaiie 
nto  bis  motives  \—^AUtcr»  if  the  miscondoct  be  abc 
proved  ;  or,  even  if  proved,  be  sufficiently  aceooated 
for.     BtnnH  v.  Boiwher,  S  Hag.  Ec.  S6— ^ 

In  criminal  suits  the  Court  will  sometimes  iaqaift 
-into  the  motives  of  the  promoter,  but  it  willpneaM 
proper  motives  unless  there  be  strong  proof  to  the 
oontrary.     Jirmmi  v.  If  tse,  3  Hag.  Ec.  3df . 

If  due  diligence  has  been  used,  the  Conrt  «<H 
grant  an  extension  of  the  teim  probsiory,  in  afdtr 
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&at  material  witBe9^,  may  be  «ifmiiied.    Counteu 
tf  PorUmouih  w.  Earl  0/  PorUmouth,  1  Hag.  £c.  1. 
The  Court  will  not  depart  from  its  regular  prac- 
tim,  by  direetbg  « list  oC  wUnesaea  to  be  daliw ered, 
lome  ume  interior  to  tb«ir  production,  to  the  othac 

Bxi^yt  veniding.  voluAtarily-  m  France.     Mmrn  ▼• 
one,  t  Hag.  £e.  609. 

Tbe  Court,  before  grantiog  a  pfayer  to.  reeeind  ihe 
loncluaion,  ia  ordtrt  to  the  adiaiMion  oCan  alUgatioa, 
nouirea  an  affidiavi^  wtUvg  forlh  facta  material  aa 
IF«II  ae  V.  natittr  jnrraraii^ ;"  and  it  geneiaUj  alao  r«- 
quirea  that  ihe  aUegat«m  pleading  thoae  facu  aball 
be  tendered  at  the  time  of  mahing  the  piay er.  Smith 
?«  B/oAe,  1  Hag.  £c,  88. 

la  a  auit  for  wparatipQ,  by  reaaon  of  the  wife'i^ 
^Iteyy,  the  coudUtfioa  of  vhe  cauae  may  be  re- 
•cinded  genefaUy,  if  the  Court  ia  of  opinion,  after 
Ihe  argument,  that  i^ultecy  iaoot  sufficiently  proved. 
t>^nntiLin  ▼.  DfmneUan^  t  Hag.  £0.  Sup.  144. 

In  a  teatamentary  ci^uae.  the  Court,  aAer  bearing, 
tike  argomeAta  and  delivering  ita  opinion  of  the  in- 
l«$iienoy  of  tlie  e^ideoee.  uiay.  reacind  the  conolu- 
fioQ,  in  order  that  the  identity  of  the  alleged  teatator 
Viay  be  pleaded  and  proved*  Cargi/I  v.  Spenctt  t 
jlag.  £c.  Sup.  146. 

In  a  suit  for  aeaiDeo>  Tifgeat  the  Judge  may  pro<^ 
ffSBly  i«acind  the  coocluaion  of  thf^  cauae  for  the  ad- 
flission  of  further  evidence.  Ueuk;^  ▼.  Mfirritou,  ft 
bag  £0.  Sup.  149. 

.  In  a  defhmation  auit,  the,  defendant  haviRg  been 
enjoined  peaance.  and  eond^mned  iu  coata.  and,  to 
fH  appeal  from  hia  dismissal  without  aoch  penance 
being  duly  performed,  haviag  given  an  affirmative 
ieeue,the  Court  directed  the  peneoce  to  he  performed 
aa  originally  devrned,  and  condemned  the  defisndaa^ 
in  further  costs. 

Though  an  affinnatiye  issue  to  a  libel  of  appeal 
Ifom  a  d^oitive  afutence  be  given,  the  proceaa 
9»i|st  ha  Uaasmitted  where  the  eoust  of  appeal  baa 
to  take  a^y  step  requiring  a  knowledge  of  proceed- 
im^,  or  of  the  aent«*nee  of  |he  oouf  t  baknr*  Coar- 
HU  ▼.  Hes!/roy,  $  Hag.  £0.  1—* 

On  an  appeal  from  a  definiti? e  a^nl^noe,  tbe  Court 
rejected  an  allegation  pleading  facta  noi  qbewntobg 
novUer  ad  notiiiam  perventa,  FUteher  v.  L$  Breton, 
S  Hag.  £c.  365. 

|>eed8  ahould  not  be  annexed  lo  ^^  allegation,  but 
Wr  depOMted  in  tbe  registry,  and  the  material  partq 
only  recited  in  the  plea.  Mjfnn  v.  i2f6iN«<m,  X  li»g« 
iA69. 

Qnginal  papeia  broi^t  into  tbe  r|!ffistry  by  At 
in  9  auit  between  A  and  B  aa  to  the  will  of  C,  cannot 
bn  delivered  out  to  P  on  an  affidavit  of  D'a  aUomey , 
(bgt  D,  aa  beiff-%t-law  of  C^  was  iq  ppfMession  ofcez-; 
tain  premises,  and  that  these  papers  were  qtuniqient^ 
of  title  theretP*  /«  th$  goods  of  George  Ilnlmf,  S 
fing.  £c,  89, 

4.  IN  THE  HOUSE  OF  LORDS. 
[ISee  Parties  to  Suit^.] 

The  rul««  of  £ngliaE  law  are  mattery  of  evidence 
in  hootch  courts;  but  the  House  of  Lord«,  sitting  aa 
n  c^^uft  pf  appeal  from,  the  decision  of  ^  Scotch  court. 
ia  equally  an  English  as  a  Scotch  court,  and  ^ill  act 
on  ita  own  knowledge  of  Engliah  law,  and  not  be 
bound  by  tbe  report  of  that  Jaw  made  by  Engliah 
lawyers  to  the  Scoteh  eoni Is.  Douglas  v.  Brown,  9 
D«fr.  4  CI.  171. 


5esi6fe^That  the  Lorda,  although  a  conr^  of-  ap* 
peal,  Bsay,  and  do,  look  at  evidence  which  has  been 
dejected  below,  to  aea  whether,  if  admitted,  it  ought 
to.  have  made  any  difference  in  the  decree,  and  that 
althojugh  they  ahould  be  of  opinion  that  it  ahould 
have  been  reoeived  below  ;  yet,  if  they,  ahould  at  tbe 
same  time  be  of  opinion  that,  if  received,  it  ought  to 
haxe  made  no  dijSeraooe  in  the  decree,  they  will  not 
remit.    Maeeabe  v.  HusMoy,  2  Dow.  &  CL  440. 

5.  IN  CRIMINAL  PROCEEDINGS. 

[j(n  9i)i  ^iala  foe  C^onvea  upgn  re<»fd  during  the 
Bluings  9);  assizee,  with  f  ert^in  axceptiona,  judgmenta 
to  be(  pionponeed,  1  Will  4w  v*  7^  a,  9,  8  Law  J« 
Stat  167.] 

The  Court  will  direct  money  found  upon  a  priso- 
nes  to  be  restored  to  him  before  trial,  if  it  appear,  by 
tbe  depositions,  that  it  ia  in  np  way  material  to  the 
cJiaxge  on  which  be  ia  to  be  tried.  "  Rex  r.  Barnett, 
S  C.  &  P.  600.  [Park] 

If  the  trial  of  an  indictment  for  felony  ia  poatpon- 
ed,  at  the  inatance  of  the  pria^ner.  on  account  of 
ihe  illness  of  a  witness,  the  prisoner  ia  never  re- 
quired  to  pey  the  costs  of  tbe  prosecutor. 

Where  the  trial  of  a  caae  fpv  felony  is  postponed, 
the  Court  ifill  not  make  any  order  ipr  the  eipen9ej 
till  after  the  trial  has  actually  taken  place.  Rex  r. 
ii«titcr,3C.&P.  &9t.  [Park] 

If  tbe  tfial  of  a  prisoner  indicted  for  felony  be 
postponed,  on  tbe  ground  of  the  abaence  of  the  pro- 
secutor, who  is  a  material  witneae  for  tbe  proaeco- 
tion,  the  priaoner  wi\l  not  be  aUowed  bis  costs,  but 
the  Judge  will  discharge  him  on  bis  own  recogniasnce. 
Hex  V.  Crove,  4  C.&  P.  951.  [Littledale] 

In  opening  a  caae  of  felony  tbe  counsel  farthe  pro- 
aecutioQ  ought  not  to  state  any  particular  expresaiona 
auppoaed  to  have  been  used  by  the  prisoner,  nor  the 
precise  words  of  any  confeaaion,  but  he  may  aiate 
the  genersl  effect  of  what  the  prisoner  said.  Rex  v. 
Swnlkitti,  4  C.  &  P.  548.  [Patteeon] 

A  counsel  for  the  prosecution  on  opening  >  case 
of  felony,  bss,  in  strictneaa,  a  right  to  state,  in  hia 
own  way,  a  conTersaiion  supposed  to  have  passed 
between  the  prisoner  and  a  witness  whom  be  intenda 
to  call ;  but,  in  correct  practice,  tlie  statetaient  ought 
tq  be  confined  to  the  general  e fleet  of  the  eooveiia- 
tiqn. 

A.  peiapn  indieted  witjt  others  foe  aa  oiieBce,  hut 
tgainst  whoBi  thfi  bill  has  been  thrown  out,  may,  if 
b^  \>e  in  ctif  tody  at  the  time  of  the  trial  of  the  otbera, 
be  placed  at  the  bar  to  be  identified  as  one  who  was 
in  their  company.  Rex  v.  Detriug,  5  C.  &  P.  165. 
[GarrowQ 

If  coonatl  (or  tbe  prpaecution  call  a  witneaa,  whose 
name  ia  on  the  back  of^  the  indictment,  but  do  not 
examine  him,  and  aoch  witneae  being  examined  by 
the  priaoner*8  counsel,  any  question  put  by  tbe  pro- 
secutor's counsel  after  this  must  be  considered  aa  a 
re-examination,  and  therefore  the  prosecutor's  coun- 
sel cannot  aak  anything  that  doeanotariaeoutof  the 
previoua  examiuation  by  tbe  priaoner'a  counael.  Rex 
V.  BeetUy,  4  C.  &  P.  3«0.  [Littledale] 

If  a  prisoner  is  brought  before  a  magistrate  hia 
statement  ought  not  to  be  taken  till  the  evidence 
against  him  ia  gone  throngh,  and  he  ahould  be  then 
asked  if  he  baa  anything  to  a^y  in.  anawer  to  the 
charge.     Rex  v.  Fogg,  6  C.St  P. 566,  [Gariow] 
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If  %  prifooeri  in  t  eoiifeMtoii  made  before  a  coro- 
ner, which  is  taken  down  in  writing,  mention  the 
names  of  two  other  persons  who  are  also  charged 
with  the  aame  oiTence,  the  confession,  when  read  in 
evidence,  must  be  read  with  these  names  in  it,  jost 
as  it  is,  and  the  officer  of  tbe  Court  must  not  sajr 
''another  person,"  snd  *'  a  third  person," iostesdof 
reading  the  names.  Rex  ▼.  Ctnm,  4C.  &  P.  St  I. 
[Littledale] 

If  a  letter,  written  by  one  of  sereral  prisonein,  be 
read  in  eyidence,  and  in  this  letter  the  aames  of  the 
other  prisoners  be  mentioned,  these  names  most  not 
be  omitted  in  the  reeding  of  the  letter,  hot  the  Judge 
will  tell  the  jury  to  pay  no  attention  tO'  the  letter, 
eicept  so  far  as  it  affects  tbe  writer.  Rtx  r.  FUteher, 
4  C.  &  P.  t50.  [Utdedale] 

If  s  witness  give  evidence  of  a  conversation  with 
the  prisoner,  in  which  that  prisoner  says  something 
implicating  another  prisoner,  the  witness,  in  giving 
his  evidence,  must  not  omit  the  Dame  of  such  other 
priaoner,  and  say,  "  another  person,"  but  must  give 
the  converaation  eiactly  as  it  occurred,  and  the 
Judge  will  tell  the  jury  that  is  not  evidence  agsinst 
such  other  prisoner.  Rtx  v.  Uearnet  4  C.  &  P.  tl5. 
[Littledale] 

When  the  Attorney  General  or  King's  counsel 
appeara  officially  as  such,  to  conducts  prosecution 
on  sny  indictment  for  misdemesnour,  he  is  entitled  to 
reply,  though  the  defendant  calls  no  witnesses.  Rn 
V.  Jianden,  1  M.&  M.  439.  [Tenterden] 


PREROGATIVE. 

The  Crown  may  forbid  the  issuing  of  a  writ  of 
Nisi  Prins,  in  any  action  in  which  the  King  has  an 
interest.  Rowt  t.  Brenton,  8B.&C.  757,  s.c.  S 
M.&R.  1S3. 


PRESCRIPTION. 
[See  Watbr  and  Watercoorse.] 


PRINCIPAL  AND  ACCESSARY. 

On  an  indictment  against  principals  and  acces- 
Bsries,  the  case  against  the  principal  was  proved  by 
the  teetimony  of  an  accomplice,  who  was  confirmed 
as  to  tbe  acceesaries,  but  notes  to  the  principals ;  the 
jury  were  directed  to  acquit  the  prisoners.  Res  v. 
Weflt,  1  M.  &  M.  St6,  [Littledale] 


PRINCIPAL  AND  AGENT. 
[See  Parties  to  Suits,  and  Vendor  and  Pur< 

CHASER.] 

(A)  Principal. 

(a)  Right$, 
(h)  LiahiUtim, 

(B>  A  CENT. 

(a)  Atttkcritp* 

(6)  Rif^hU,' 

{e)  LkibtUtiet* 
(C)  AeoooNTrso. 
(I) J  Evidence. 


(A)  Principal. 

(«)  RigUtM. 

If  an  agent,  enaployed  to  porchase  aa  MbtB,  b»> 
comes  the  purchaser  for  hiaaself,  be  is  to  be  eoia- 
dered  as  a  tmstae  lor  his  principal.  Lm  r.  KtihSf 
1  Russ.  ft  M.  bS,  s.  c.  1  Tarn.  t82. 

If  an  ag^nt,  empk^red  to  eell  stock,  bscoMihin- 
self  the  puTchasor  of  it  nt  the  piee  of  the  di^,  ib4 
does  not  at  the  time  eoBmanieate  to  bis  ptwipil 
tbst  be  ia  the  pnrclieser,  the  tisnssciifin  wiliiatbe 
permitted  to  stand.  An  agent,  who  was  afas  m- 
tractor  for  the  Pruteian  loan,  bein^  directed  bf  la 
principal  to  bay  Pninsinn  bonds,  represnitstfaitib 
purchase  had  been  made ;  adrances  fflOi«j  to  b 
principal  on  a  deposit  of  the  bonds,  anil  ifrerwnb, 
the  principal  baring  directed  them  to  be  scld,  pm 
him  credit  for  the  amount  at  the  price  of  tbedtj^ii 
fact,  howerer,  no  specific  bonde  bad  been  idcctri 
or  were  appropriated  aa  the  epecific  boadi  beloefsf 
to  the  principal ; — Held,  that  the  trsmactiOB asiR 
sUnd.  Breokmnn  r.  Rathathild,  7  Law  J.  Cbssc.  l«t 

Where  a  factor  sells  goods  as  bis  own,  lad  iA, 
tbe  purchaser  may  sot  off  a  debt  owing  to  hiatfim 
the  factor,  in  an  action  at  the  suit  of  ihe  priicipd. 
George  ▼.  Ciaggelt,  Pes.  A.C.  ISI.  [KesroDj 

A  broker  bought  goods  for  a  party  unknowMM 
seller.  The  seller  gave  the  broker  a  docfflwj 
which  enabled  the  broker  to  mislead  bis  priacip 
into  ihe  belief  that  the  gooda  were  boiigbt  5^« 
contract  different  from  that  under  wbirh  tbejrW 
were.  The  principal  paid  the  broker  for  lie  f* 
according  to  the  contract  represented  byhin:- 
Held,  that  as  the  seller  had  enabled  ibe  bfoto  » 
practise  tbe  deception,  be  could  not  sfterstrtm- 
sort  for  payment  to  the  seller.  .^ 

If  a  broker  state  to  bis  prinripsi,  '*»*^^';*Z 
ferent  contract  from  thst  nnder  wbich  «^ Jj*! 
bought,  and  the  principal  has,  fcwrf/*,"^!*" 
the  contract  atated  by  the  broker,  tmtb  tM» 
seller  csnnot  afterwards  call  upon  the  P'^^P'M^ 
cauae  the  aeller  must  sue  upon  the  eoattiet  aixw 
which  the  gooda  were  sold.  HurtfeU r.  fti»*^' 
8  Lsw  J.  K.B.  t59,  s.  c.  10  B.  &  C  75a 

(6)  UahUiiks. 

An sgent  scting  for  A, and  ■J»<»f«'^'j'?SS 
goods  on  an  ostensible  purchase  ft>^'^»***"^*37«  te 
with  B,  aa  aecority  for  A's  debt-ir»s  beM  s» 
implicate  B  as  his  principal,  as  to  V^J'^^^ 
quiring  any  property  in  the  goods  tbw  W"*"^ 
obtained,  iboogb  B  personally  was  ""^^Aft 
questions  of  agency  and  of  frsnd  were  P**!? /« 
to  the  jury.     Irviug  r.  Motley f  9  Law  J-  ^'^'     ' 

s.c.7Bing.  54S,s.  e.5M.&P*^  ,   .^..-rtr 
At  theiimeof  making  arontiact of ssle.ts«^ 

buying  the  good.  repr«»ted  'hat.l-'^J[J 
them  on  account  of  persons resideat  in  ^^^  ^ 
did  not  mention  their  names,  snd  tbe  ^^fZ^  ^ 
inquire  who  they  were,  but  »'^**'^*'£2mE  ^ 
party  who  purchased  the  g^^^-'^'vjj,  ibr  rke 
seller  might  afterwards  sue  the  P^'f'^M  |.c 
price.  Tkemsea  t.  Deeespsrf ,  9  B.  »  *^ '"' 
4M.  ft  R.  110. 


(B)  Agekt. 
(«)  AmikmHf' 
A  traveller  who  receirea  ordei* 


feit^ 
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I  emplojer'a  customer  io  the  countiy,  is  SQttio- 
ed  to  receive  payment  for  tliem  io  money,  but  not 
other  goods.     Howard  r.  Chapman,  4  C.  &  P. 
8.  [Tindsl] 

Disputes  ezistiDg  between  A  mod  his  solicitor, 
reiver,  sod  coofideotial  agent  D,  which  iorolred 
)g  and  intricate  matters  of  aocoiiDt»  an  authority 
IS  giTen  by  A  to  a  third  person  to  settle  any  ac* 
uota  in  which  he,  A,  had  an  intere»t, and  to  com- 
imiise  any  claims  which  he  might  hsTe  ;  such  an 
thority  will  not  empower  that  third  person  to 
ike  an  agreement,  without  the  production  or 
amination  of  any  account,  that  a  gross  sum  shall 
paid  to  B  in  lieu  of  all  his  demands  on  A.  Jew 
n$  y.  GouU,  5  Ru»s.S85. 

A  merchant,  being  abroad,  empowers  certain  per- 
ns in  this  country  to  receive  monies,  adjust  claims, 
d  do  some  other  sets.  Money  being  wsnted  by 
B  firm  here,  of  which  he  was  a  partner,  these  at- 
nies  deposit  the  deeds  with  the  Hope  Insurance 
mpany  to  secure  12.0002.,  and  covenant  that  he 
sU  execute  the  mortgsge;  this  IS. 000/.  was  also 
cored  by  the  bonds  of  sureties  in  sums  corre- 
onding  to  the  shares  of  the  partners.  The  power 
attorney  was  not  a  sufficient  authority ;  but  the 
irchant,  on  hia  return  to  the  country,  having  writ- 
a  a  letter  to  the  Hope  Insurance  Company,  re- 
esting  the  loan  of  6,000/.,  "  to  be  secured  on  his 
isex  property,  which  3'ou  now  hold,  in  addition 
the  19,000/.  already  advanced ;"  and  professing 
•  resdiness  to  execute  the  mortgage  deed  :— Held, 
at  this  was  a  confirmation  of  the  security.  Some 
the  parties  having  paid  the  amount  of  the  sums 
cured  by  them : — Held,  that  they  had  a  lien  on 
e  property.  One  of  these  sureties  being  a  partner: 
Held,  that  the  sum  paid  by  him  was  subjectrd  to 
s  partnership  accounts.  Muwningt  v.  Bury,  1 
im.  147. 

East  India  Compsny's  warrants  are  not  negoti- 
le  instruments,  within  the  6  Geo.  4.  0.  94.  s.  t,  as 
py  paas  by  delivery,  snd  not  by  indorsement. 
Where  defendants,  receiving  a  pledge  from  a  fao' 
r  for  an  antecedent  debt,  sell  it,  they  cannot  under 
Geo.  4.  0.  94.  s.  3.  bold  the  proceeds  against  the 
il  owner,  but  are  liable  to  him  in  trover;  but  in 
timating  the  damages  they  are  entitled  to  credit  for 
e  balance,  if  any,  due  from  the  owner  to  the  factor. 
tyloT  v.  Trntman^  1  M.  &  M.  453.  [Tenterden] 
A  party  receiving  East  India  warrants  from  a 
Btor,  in  pledge  for  monies  advanced  to  him,*  can- 
»t  retain  them  under  6  Geo.  4.  c.  94,  against  the 
le  owner,  if  from  the  circumstances  he  must,  as'  a 
Bsonable  man,  have  known  them  not  to  belong  to 
efaetor;  although  no  direct  communication  of  that 
ctis  made  to  him.  Eiwns  v.  Trueman,  t  M.  ft,  M. 
).  [Tenterden] 

A  wharfinger  having  received  flour  in  that  capa- 
ty,  and  without  any  authority  to  sell,  disposed  of 
to  a  purohaser,  who  had  no  notice  of  the  want  of 
ithority  ;  the  wharfinger  was  in  the  habit  of  doing 
tsiness  as  a  flour  factor  : — Held, nevertheless,  that 
e  set  6  Geo.  4.  c.  94.  s.  4,  which  protects  pnr- 
lases  innocently  snd  in  the  ordinary  course  of  busi« 
^ss,  from  agents  intrtxsted  with  goods,  did  not 
»ply  to  this  case,  the  wharfinger  not  being  sn 
^nt  within  the  mesning  of  the  statute.  Monk  r. 
mutnlniry,t  B.&  Ad.  484,  a.  c.  2  M.  &  M.  81. 
Whether  a  factor  has  a  right  to  pledge  the  goods 


of  his  principal,  under  the  6  Geo.  4.  c.  94.  s.  5,  de« 
pends  upon  the  question  whether,  upon  the  balance 
of  all  accounts  between  them,  the  principal  isindebt* 
ed  to  the  factor.  Accordingly,  a  factor,  by  the  desire 
of  his  principal,  kept  separate  accounts  of  sales ;  in 
one  set  of  which  the  principsi  was  solely,  and  in  the 
other  but  partly,  interested.  The  factor  made  4 
pledge  of  goods  consigned  to  him  on  the  latter  set 
of  goods,  for  the  purpose  of  meeting  a  draft  drawn 
by  bis  principal  sgainst  that  account  At  the 
time  of  the  pledge  the  factor,  if  the  general  ac- 
count were  token,  was  indebted  to  his  principal 
in  a  larger  sum  than  it  was  necessary  to  raise  by  the 
pledge.  If  the  accounts  were  taken  separately,  the 
principal  was  indebted  to  the  factor  upon  the  ac- 
count on  which  the  draft  was  drawn,  and  to  which 
account  the  goods  pledged  belonged:— Held,  that 
the  factor,  under  those  circumstances,  had  no  right 
to  pledge ;  and  that  the  person  to  whom  they  were 
pleidg^  could  not  retain  them  against  the  prmcipal. 
Where  the  principal  in  such  a  ease  omitted  for 
some  time  to  mske  any  demand ,  or  to  make  any  com- 
munication to  the  perscm  who  received  the  pledge : 
— Held,  that  such  omission  could  not  be  considered 
as  an  affirmance  of  the  set  of  the  factor,  unless  it 
appeared  that  the  delay  had  caused  au  alteraiion  in 
the  situation  of  the  paities — in  that  of  the  principal 
for  the  better,  or  in  that  of  the  pledgee  for  the 
worse.  Robtrtuon  v.  Kensington,  8  Law  J.  K.B.  18S. 

(6)  BighU* 

If  an  agent  efiect  an  illegal  contract,  he  cannot 
recover  from  hia  principal  the  sum  be  has  paid  in 
effecting  it,  although  he  proves  an  expreas  promise 
by  the  principal  to  pay  him.  Bailey  v.  Rawlint,  7 
Law  J.  K.B.  208. 

(c)  LiabilitieM, 

An  agent  who  acts  on  the  best  advice  he  is  able 
to  get,  in  the  aflTairs  of  his  principal,  is  not  liable  to 
an  action  for  damages  arising  from  that  act.  Mile$ 
v.  Bertiard,  Pea.  A.C.  61.  [Kenyon] 

In  answer  to  sn  action  for  goods  sold  and  de- 
livered, it  is  not  enough  for  a  defendant  to  prove 
that  he  was  agent  for  another  person,  without  shew- 
ing that  the  plaintiff  knew,  at  the  time  of  the  sale, 
that  he  was  so  ;  but  it  is  too  narrow  a  direction  to 
the  jury  to  tell  them,  that  unless  the  agency  was 
disclosed  at  the  time  of  the  purchase,  the  purchaser 
must  be  taken  to  be  the  principal :  the  proper  way 
of  leaving  the  question  being,  whether  the  plaintiff 
knew  at  the  time  of  the  contract  that  the  purchase 
was  made  by  defendant  merely  as  agent.  Seaber  v. 
Httwkei,  9  Law  J.  C.P.  «17. 

A  law  agent  employed  to  prepare  an  heritable 
bond,  states  the  manner  of  holding  in  this  way:  the 
grantor  is  taken  bound  **  to  infeft  and  seise  the  said 
Henry  Wardrob  and  hia  foresaids,  on  our  own  ex- 
penses, in  the  landa  and  others  above  disponed,  to 
be  holden  from  me,  of  and  under  my  immediate 
lawful  superiors  thereof,  in  the  same  manner  as  I  hold 
the  same  myself,  and  for  payment  of  the  same  feu 
duties  as  I  pay,  or  am  bound  to  pay  therefore."  The 
agent  neglects  to  procure  confirmation  from  the  su- 
perior, in  consequence  of  which  hia  employer,  the 
grantee,  loses  his  money: — Hehl,  by  the  House  of 
Lords,  aflirming  a  jndgmeot  of  the  Court  of  Session, 
that  this  was  a  public  holding,  and  invalid  for  want 
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^ToanCmMtiAA;  mA tM  <>»♦  tgmt.  hwiiig' "WiWi 

Iqm.    6«r«t«»  if  it  bad  bM»  %  i^ifiBke  i*.  %  iiio«  ai|4 
4iiiciilt  f0i]M  of  Wv*    Sumnma  iw  jRomni4.  t  D^m, 

A  Urge  rtiiwA ettvkkliaMl  wfter « laf^ol  more 
tk/m  t««iMy  j^rs.  «f  siMt  tk0  e«)t9t«  cif  m  aoeowMt 
IBf  lMiit7»  tJkonf  h  va  •«4e«i'#  codd  W  eireD  •»  to 
iIm  pai«M:«lM  iC  Um  JtiMnd.  P«nM»  T*  RawlM^ 
7  Law  J.  CbwiQ,  Ut. 

Bj  tb*  aoiddGeo.  S.  r.  ^  nivj  »gcii|iire  ewAitiMI 
l»  »dk«  tbe  ummI  ohwg*  Iw  paiwng  acfomta  ben 
hn  tbat  act^  a^l  ara  abo  avlitled  to  cbarg«  aoaa* 
wmmcm  <m  th*  fuU  anoiMt  at  pajr>  witbowl  baiagf 
liimied  b^  (be  iwNaav  aaiiialljr  pMavg  tfaiQafbtbei* 
bud*.  Tba  Aafe^daat  ba?uir  racvivad  45<W^  a^ 
t|/.  par  cant,  ralakied  preBiiMn«A  19,009/.  «a  lftl4, 
witboat  bamginf  it  to  araau»l  for  wuimy  yaara*  aU 
lafiaf  that  it  aaiaitad  Ibe  ted  >(\)uat«eM  af  atais 
•9^:  r«6»rre4  to  tba  Mastar*  ta  ii«)«ire  wbetbar  b* 
waa  aattiM  M  to  i«taia  it,  according  to  tb«  utag^ 
•ad  ««aiaa  of  oiarabaaik  ihrury  vu  Aikbu,  l  Tarn. 

Wbar*  %  pamott  placed  bbnialf  «i|dar  tbe  adviea 
of  a  daalar  m  Eagliab  and  ^reigu  fiind»»  and  tbe 
latter  adyiaed  purcbaaes  and  aales  of  stock,  and  it 
afterwards  appeared  tbat  tbese  purcbasea  and  aalea 
wate  narelj  namiiial  iMUMfata  and  Fa^tmnalara  of 
tbe  daaler'a  %«•  alodr..  tba  di^renaa  being  settled 
im  aeaoumt ;  it  waa  bald,  tbat  tb»  eenrt  of  eqnitjp 
Bgbtly  initerfeved  to  coiftpel  an  aceonnt  between 
tbe  parlies,  and  to  set  aside  the  ifaaaactiana  that 
bid  taken  place,  on  tbe  ground  that  the  dealer  stood 
in  a  situation  of  ad^Fantage,  which  equity  will  not 
»Uqw  te  an  agent  in  dealing  with  bia  prinoi^al. 
AnAaoAt/d  ▼.  J3ras«(si«m,  7  L«w  J.  CbaM«  16^,  «,  c. 
t  Pow.  lb  CU  188, 

Wh(>re  notice  ia  given  bjr  •  ptrty  to  hie  agent  in 
a  partienlM  ad  venture,  tbat  anothaf  paraoA  it  jointJy 
inteteslad  with  bi»  in  the  adventure,  tbia  pnm4 
fmrh  impoaee  upon  the  agent  tbe  neeeseity  of  ae« 
counting  with  anob  other  penon  for  bia  ahare  of  tba 
•dvfttturei 

But  thie  obligBtion  f  eaaaa  to  exlat,  if  the  Iraaaae-i 
tioDa  shew  tbat  it  waa  tbe  Intentien  of  aueb  athev 
peraoa,  and  of  tbe  party  origiualiy  intertated  in  tba 
adventure,  tbat  the  agent  abould  aoaennt  aolel^ 
with  the  latter.    HUUrk  v.  Qrtg,  4  Rnaa.  ie85. 

(D)   EVIDENOQ. 

If  a  peraen,  on  being  applied  te  on  g  (lafticolar 
Wibject,  writsa  an  answer,  mentioning  anotbec  pep- 
ton,  and  aaying  on  one  occasion,  **  He  ia  in  poaaea- 
aion  of  my  aentimeats,"  and  on  another,  "  I  have 
written  to  him,  and  I  refer  you  to  hint  thereon  ;'* 
tncb  letters  are  aofficient  to  constitute  tba  party 
referred  to  agent  in  the  baaioeaa ;  and  what  he  said 
at  a  meeting  on  the  snbject,  may  be  given  in  evi* 
deuce  against  the  principal,  if  ood  v.  lUtvt,  3  C.  fr  P. 
S>S».  [Beat] 

Whether,  in  an  action  againat  a  broker  by  hit 
principMl,  for  charging  an  increased  price  in  addition 
to  bia  oemmiaaion,  it  ia  eoispelent  to  tbe  brokai 
to  abew  that  in  some  of  tbe  tranaactieoa  be  aoted  aa  a 


pMill^n);  i^WJug-cevftniiT^  to  t|po,dn^a4 

ti  breltfr.  ao.  tQ  netr^ifiusFei. 

To. prove  tb*«Yonient  o€  iMotonl  p^^vanft^iaa 
principal  of  tbe  OTorcbargea,  it  ia  aalB^eat  la  i 
n  imftning  nuaetlled  aoconnt  betwoai  tbo 
\fjf  which  it  tppenra*  tbm,  a#  iv  no  tbe 
Vnoamienn  in  qweation  are  eon^osnad,  ti 
pai  boa  paid  n»oro  than  tb*  npioiiot  of  the 
ob»fge%  tbptqgb  Oft  tbe  wikole  ncco«at» 
%  pffviod  long  aabaonnon^  tba  hnbnocio  ia  i» 
«|  tbA  biolcer  to  nwio  tbaft  then 
Hr  fi  B«o«a«  3  Cac  P.^3&  [Boni3 


PiUNCIPAL  AND  ^UBBTY^ 
^Sq«.  Bqn?^  Qvhtu^TiE,  niid  Wusucs.! 


Wbeae  n  bond  in  given  by  n  _ 
Ihoi  fidelity  of  a  oolleciliagf^  cloek.  nnd 
oipcean  pnaviaion.  enabling  tb»  nmoty  to 
it»  n'botbel^  bo  can  ky>  notice,  wiibdnnw 
«»fn«re« 

Bo|  if  a  ansety  in  ancb  n  onoa  boon  t 
dotevaidoe  it,  bo  nuiat  give  n  neaoonaUe 
pcHM  of  tiaaa,  lo  tbe  emplo^iv  ao  tbnt  bo  n«ij.  wilk* 
out  innonvonieooo,  provide  apoiher  peraon  to  eolsii 
farhini.  Cekert  i.  Gordon,  7  Low  X.  K.B.  77,nc 
3i  M.  &  R.  194. 

B  boin^  biied  aa  a  alerii  to  A  It  Co^  boi  aai  Iw 
tny  definite  pefied,  C  and  D  joiood  wiib  kia  ia  a 
baUnd  taaeeurobia  duly  aoooimtiag  fist  bis«»aia; 
G  died,  and  bin  oxoonlvin  g^vo  n  wwHea  nsiias  la 
A  At  Co«  that  aba  nronld  no  longer  naavia  aaiaty? 
A  &  Ci^  ctmaannicalod  tbia  notiee  to  B,  aad  na- 
paired  fiponi  bin  tbe  bofd  of  anttlbcr anty ;  Bdis4, 
and  eleo  the  new  aoroty ;  and  fiwp  yewa  nnd  a  htM 
after  the  death  of  C,  B  died,  when  deficienaee  «sia 
Connd  in  bia  aeeonnts,  eubaeqiiont  to  tbe  noties>~ 
Held,  that  the  exeantviz  of  tt  bad  no  equity  lo  la* 
atrain  A  k  Go«  from  praceedipg  nt  law  on  the  bend. 
Gef^^en  v.  C^lwrt^  4  Hnai.  odl,  a*  a  g  &pi.  gS& 

Tbe  doiendfnt  joined  ip  a  leaoe»  aa  nnsety  kg  tba 
■otfoimnnDe  of  the  cooeoanto  by  the  lassaa.  Tba 
laaaoe  beeamo  bankmpt,  and  deUvercd  up  tbe  lesna 
%»tba  Ieaa«>,niideptba75tbaaciiooof^fi6eo.4. 
0*  16  :-«HeW,  tbat  although  tbe  looaee  wa 
pertmmUif  diar^argtd  of  Uia  liabiUtj  to  the 
•noo  of  tbe  eovenant,/ivm  lie  4ate  of  tke 
tbe  torn  was  net  abaolutoly  ostinguiibad  feaoi  thai 
paiiod  {  but  tbat  the  anreiy  looiaiaed  liable  fiw 
breacbee  eooorring  prior  to  tbe  aotoal  d«livory  ap 
of  tbe  lense  by  the  bankrapt  to  the  loator.  Task  v. 
Fmn,  a  Uw  J.  C.P.  10,  0.  0^  6  Bi^«  5f  l.  %  a.  3 
M.6cP.7ia. 

A  surety  is  not  discharged  by  |be  ttsditar's 
neglecting  lo  one,  or  giving  time  te  tbe  pnadpsl 
if  hioF,  even  though  the  prineipnl  abould  in  ibe  iV 
tcrias  boaome  bankrnpl.  Gwimg  v.  igrfwewrft,  7  Liw 
4.  G.P.  2Sb,  a*  o.  6  Bing.  04,  a.  o,  3  hi.  &  P.  ti9. 

A  surety  for  part  ol  a  dobtia  not  tQtitlrd  lo  tba 
benefit  of  ft  secnrily  given  bv  tbo  dabtoe  to  tba  oo^ 
ditor.  at  a  different  time,  wr  anotbov  port  of  Iba 
debt     K^ode  v,  Owps.  t  Sim.  154. 

A  suaeCy  who  dffiinds  aa  afftioQ  bvoog^  for  mansy 
defioient  an  tbe  aoaounu  of  bit  pnooifaJ,  canafc 
cUin  aontribntioo  frooL  bia  oo-«tretjr  it  ibt  oarti 
of  tbf  aotioHf  onlaaa  aitboriood  by  mm  lo  doM. 


PRINOPAL  (4QSK>  W^RETV^-fltmNER. 


tM 


Ira  prmoipnl  to  ike  •damag^a.     Kntght  V.  <Hugke^  ^ 
M.  &  M.  s.  G.  3  C.  &  P.  467.  [Tauterden] 

A  and  B  wei^  8tiretit«  for  C,  a  coltecfor 'of  taifl^ 
irbo  became  a  defaulter ;  ibe  -oUigoea  aiiad  A  and 
*ecov«rad  z'^Held,  ikai  'in  an  adtion  'for  oootrlbu- 
ioB,  brougEt  by  A  agaioac  B,  A  ooiild  •onhrTdeoiHit' 
haJf  ibe  amount  of  tke  verdict  ^agaiiist  biife,  and 
hm.  be^oould  not  leoovor  firam  B  ekJMr  ibe4ialf  «f 
he  twedeoeta  of  the  obliged,  or  fanif  of  hii-o^ti 
K>sts  of  defentling  the  action  brought  by  the  dbliw 
peet : — HeM-mlao,  tbnt  if  A,  aftdr  the  TeidictAUhe 
Ktion  rignnat  him  on  the  bend,  obtain  %  eoti  of 
Doney  from  G,  he  rount  tiike4bet  in  redudlion  of  tb« 
MDOUDt'of  tlie  verdiot,  and  cannot 'kpfily  it 'eiriindr  4o 
n^  hia  own  oeeta,  or  the  taMed  odefta-of  the  obN^ev*. 
Kni^t  T.  HwghM,  S  C.  &  P.  46t,  fa.-o.lM.  4c -ML 
147.  [Teatelden] 

•A%i  entiy  miade  byadeeeikaed  'persob,'itt>m'boA 
lept  by  him  for  his  own  convenience  oaly/wfaeV^JH 
le  mppeared  to  ebarge  hiaiaelf'wttfa  'the  Moeipt  of 
aooey,  wbirh  it  was  hta  ddtj  to  recefv«  mad  p#f 
nrer:  —  Held,  to  he  evidence,  in  «n  aeiion  agvinat 
MM  who  Waa  bin  -vurcty  for  .iMtyiag  over,  thiat  Am 
noney  bad  been'ao'reeeiTC^  by  the  -deu waeud. 

In  an  'action  againsttbe'atfretyof  a't«i<«)Ilee«ok' — 
field, 'tbat  oife  whO'hnd  paid«neB«to  the'eoHebtor 
nw  not'li  eompetent  wiineaa  to.prtyve«uobip«ymeiit, 
m  the  git)und  tbift  he^oulS  btotliabhB  tocontribiiM 
:o  a  renaaeaament  iii'oaae  of  there  being  4in  ulilMalA 
kficiency.  MhtdiHon  ▼.  MHimi,  8  Imw  J.  K.B. 
Md»«.-€.  10  B.  tc  C.^t7. 


t^R'trJtEn. 

[See  LiBRL.] 


PRISON. 
fSee  Prison iiR.] 


'PRliSONEll. 
[See  Insolvent  DiBTORt] 

(A)   PRIVILEGEa. 

(B)  Allowance. 
Renewal. 

DlSCffARtSE. 

(a )  In  gtaeral, 

(6)  Under  the  Lordt*  Act,and  48  Geo,  5. 
c.  19S. 


(C) 
(D) 


(A)  PRlViLSOU. 

t A  d^eDda»t  who  is>ia«4hi»  euatody  «f  tbe^«ianlMl 
aay  be  brovgbt  «p'by'Aa6ets  emrpna,  '•ad  re-eein- 
aitted»  ebarged  with  a  writ  de  eanttnmace  empitndo 
iirected  to  the  ahertff  of  Surrey.  Secfa'a  writ 'does 
it>t  deprive  the  defendant  of  the  beanfit^of  the  Ailae. 
Ssiiiir'tcmt,  7  Ltfw  J.  K.B.  164. 

(B)  Allowance. 

'The' turnkey  of  ^e  prison  ia-tbe  agtontef  the  do* 
efftdaAt  for  the  purpeie  of  receiving  Che  'weekly 
llaw—ee  Under  the  •  Lords'' Aei  y^md  if  a^  payment 


be  dnly  iMbdb  to  ^mtd  wemfmHi  tbjr  Mm,  •the  Court 
wiQ  n<ft  aifterwsrda  «ntsfUin  the  qtiescfos  wbeih«r 
the  paym^iit  iMa  <imKie  in  good  or  *bad  menw. 
Oaifi$/ord  "v.  Mdnhdil,  8  JjawiT.  K.B.  408,  s.>o.  M 
B.  4cC  9t4,  s.  «.^6  M.  Ac  iR.  45. 

(Q)   REMOVi^L. 

^betb«r>a)priiion«r<ohirged>ita  ekOMIidb,  >ili  tke 
prison  of  ^be  toart  of  s  <cdiinty  pnlstine,  upvii  % 
judgment  obtained  in^that  court, 'cifki  be^^moved  by 
ibAMs  ea^putt'tb  be  cbsrged  with  s  decbinltion  in 
bn  :aGlioA  in  ekihsrof  tlie  c<mvta  tft  >WeatmiMWN^ 
^wmf.  Bm  where  tbelatsft  eoutt •anre  satisA^  thtft 
andi  a  removal  baa  been  elFeAed  'by  eoUuiiOb^itb 
the  prisoner,  in  order  to  change  hia  custody,  ^nil 
thdt 'thtAvis,  substsotiany,  no  setiou  idspen^g  in 
lbeir<o«rQ  edurt,>ihey  will  rtmsod  'the  priaonei-  Wi 
his 'Ibrswr  cnatody.  Ju ^tanwffer  iff  Sutten, ^  iSbsw 
J.  KMA. 

W  here  n  defoadmt  is  in  tiistody  toihe-eouvty  <tf  A , 
Upon  snvtMchment  isMiing  out  of  the  Couft  of  Ex* 
sbecfner,  be  SMy  be  Tsmoved  ^to  the««oatity  of  ^^  to 
Mbe  litis  %>iid-4ipGn-Wi  twUstnfeift  fonndln'tfae  ktw^ 
tsMMy.  4te  Weum^,  1  C.fr  J.  469,  s^e.  1  Tym.  385. 

(D)  1>ISCHAR0E. 
(•a)  •lu.geHermL 

The  iUmk  MAfsed'  to  dischsif;e^e  ddfenichmt  isdt 
oftc«it6dty,<dntiie  ^tmkiid  thatbe  had  before'be^ 
itre^elarly  taken  (Under'eoloitrof'a  -preteniMiicrinii- 
ttsl'ijharjpy)  on  n  ettpiat  -aoed  out  ota  the  same  jud^^ 
«ieilt,«iid  dtechfrgedfrom  ttmt  enetdtion-onnceottm 
4lf  tbe  irfsgiikiriiy  of 'tbe*prdeeeding~^he  tim-exe* 
Mention  being  (s<  n^llliy .  iHnekie  *^. '  H^ffrren ,  7  LnW 
U.CP..«9,*.'e.'6'Bid^.»*76/a.'C.  t»M.'&  P.«79. 

Where  a  party  against  whom  a  tmto  'bill  'for;p<i^- 
jniy^hsd  been  foUkid,  sud'a'wnrlttiit'for  h&t  vppre- 
iiSDsion  tinnted,  *«wia  MppMhend^  abroad  'anfi 
teoQgbt  here  in'eMto8y,«ttd  eoaotmHted'topiveNi 
for  frtnt  of  bail  ;'ditfCotfn  Mfnaed  to  discbarge^fant 
on>tke'ground'tlMt'Sbe  h«i*been  'improperly  «ppire* 
benil«d  In  the  foneigli  -cobntry.  %kr  ps^le'^o^ct,  9 
'B.*i^  C.^M6,  s.  t.  '4  M.  ft  R.  861 . 

(h)  Ifinderstke  Lait/j*  ilc^^sd-48  Geo.3.)c;iSft. 

Where  a  prisoner  ia  brought  before  a  Judge  tit- 
4hig>in*the  Bail  Co«n,  by  a  special  rtile  6f'tbe 
•Court* of  King^  BeiMb,  niter  the  time  limited  by 
4lie  lisrds'  Act.  to  iM^discbarged  nndtfr  tb4t  net,  'it 
ia  not  competent  for  tbe  opposing  perty  to  inqriirs 
into  thereasoto  of  the  application  having  been  de- 
layed: an  imjfnify  of  tbfa'ttatare,  and  an  objection' 
Minded 'iifMn  'it,  moat  be  made  by  motion  for  a  rnto 
to  set  aaide  the  epeeial  mle  for  bringing  op  the  pri- 
«S0B^.    /H'f«'Cftvftiiers,'8Law-J.  K.B.  9. 

A  cMdit(ir,''at*wlMie  tnAtsnee  'an  indteme4t  'Inn 
lieenrprefryfBd/aiid  found  sgahiAt  his  debtor  for  tidt 
delivering' in  sn  sMonnt,nnd  ttsking-sn  aosignmeut 
of  hia  property,  puraoant  to 'the  provislona  of  tlie 
compulaory  clauses  of  the  Lords'  Act  {St  Geo.  2. 
0.  28.  8.  16  &  17,)  which  indictment  the  debtor  has 
removed  by  rtrtiorori  into  the  King's  Bsnch,  can- 
not again  bring  aoch  debtor  before  the  Court,  under 
(S  Mw  notice  forthesaiAe  purpose/vntil  tbeindict- 
'•letit'bas  been  disposed  of.  In  re  BsirJry,  8*Law'7. 
K.B.  13,  s.  c.  9  B.  6c  C.  691,  s.c.  4  M.  &  R.  609. 

'A'»otion>WBsmade'td  bHnjrup,  under  the  compnl- 
<«ory-'ol«tisfs''orthn  Lbrds' Aet,  n'prisotter  ttfti^ 
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in  eiecu(ioQ  for  «  deVt  under  500^.  On  tbe  day  be- 
fore bis  appeartnce  in  court,  be  was  a  second  time 
cbarged  in  execution  for  a  debt  of  500/.: — Held, 
tbat  tbe  case  was  witbin  tbe  statute ;  and  as  more 
tban  siziy  dsjrs  would  hsTS  elapsed  before  tbe  next 
term,  wben  be  could  be  broug^bt  up  again,  tbe  Court 
remanded  bim  generally,  and  directed  tbat  besboold 
be  broagbt  up  in  tbe  next  term,  if  necessary.  Wo- 
mtrsUit  V.  BoutfUltl,  8  Law  J.  C.P.  «86,  s.  c.  6 
BinR.BOl,  s.  c.'4  M.  ft  P.  558. 

Tbe  Court  bas  no  power  to  interfere  in  tbe  case  of 
a  prisoner  brougbt  up  at  tbe  assises  under  tbe  Lords' 
A 01  and  remanded  by  tbe  Judge.  Briggg  v.  Sharpe, 
8  Law  J.  C.P.  208,  s.  c.  6  Bing.  517,  s.  c.  4  M.  & 
P.  «69, 

Tbe  circumstance  of  a  defendant,  wbose  time  baa 
•xpired  for  deliTering  in  a  scbedole,  and  making  an 
assignment  of  his  property,  under  tlie  compulaory 
olsuses  of  tbe  Lords'  Act,  bsviog  obtsiiied  a  rule  in 
tbe  Court  for  tbe  relief  of  Insolvent  Debtors,  to  peti- 
tion for  bia  discberge  as  an  insolvent  will  not  enable 
tbe  Court  of  King's  Bencb  lo  suspend  proceedings 
by  tbe  creditor,  or  to  grant  an  extended  time  to 
draw  up  tbe  scbedule,  and  make  tbe  assignment 
required.  Early  r.  Levy,  8  Law  J.  K.B.  13,  s.  o.  9 
B.  &  C.  9«8,  9.  c.  4  M.  ic  R.  687. 

A  prisoner,  baving  applied  for  tbe  benefit  of  tbe 
Insolvent  Act,  was  remanded  for  nine  montbs  ;  and 
it  was  orderad  by  tbe  Insolvent  Court,  tbat  at  tbe 
expiration  of  tbat  time  be  sbould'  be  discbarged. 
He  afterwards  applied  to  tbe  Court  of  King's  Beoob 
for  rolief  under  tbe  Lords'  Act ;  and  to  prevent  bis 
discbarge,  tbe  plaintiff  paid  bim  sixpences : — Held, 
tbat  nevertbeless  be  was  entitled  to  be  discbarged  at 
tbe  expiration  of  tbe  nine  montbs  prescribed  by  tbe 
Insolvent  Court. 

Tbe  order  of  tbe  Insolvent  Court  for  tbe  discbarge 
of  a  debtor,  juatifiea  tbe  gaoler,  altbougb  tbat  Court 
may  bave  proceeded  witbout  jurisdiction  as  to  tbe 
faot  of  tbe  debtor  being  witbin  tbe  walls  of  tbe  pri- 
■on  at  tbe  tine  of  filing  bis  petition.  Saffery  v. 
Jiwei,  9  Law  J.  K.B.  f85,  s.  c.  2  B.  &  Ad.  598. 

A  prisoner  in  custody  under  a  writ  H«  eonUamtt 
capUndo,  is  not  entitled  to  be  relieved  under  tbe  48 
Geo.  S  c.  1«S.  £x  p^trU  Kay,  9  Law  J.  K.B.  99, 
a.  o.  1  B.  &  Ad.  65«. 

Wbetber  a  plaintiff,  wbo  is  in  custody  by  reaaon 
of  a  judgment  for  costs,  is  entitled  to  tbe  assistance 
of  tbe  48  Geo.  5.  c.  US^quttrt.  SambU  tbat  be  is 
not 

But  if  be  is  at  all  entitled,  be  cannot  be  discbarged 
if  tbe  costs  of  ibe  judgment  exceed  20/.  TiumoHih 
▼.  TavW,  8  Uw  ,1.  K.B.  104,  s.  c.  10  B.&  C.  114, 
s.  c.  5  M.  6c  R.  44. 

A  defendant  in  ejectment  for  tbe  nominal  damages 
and  tbe  oosto,  whiob  exceed  tOL,  is  not  entitled  to 
bis  discbarge  after  a  year's  custody,  under  tbe  48 
Geo.  3.  c.  l«3.  Doa  v.  Reymolds,  8  Law  J.  K.B. 
2f6,s.0.10B.  &C.48]. 


PRIZE. 


[Certain  duties  in  matters  of  priae,  tranaferred  to 
tbe  Treasurer  of  tbe  Navy,  10  Gea  4.  o.  «6,  7  Law 
J.  SUt.  57.] 

Tbe  atnteoce  of  a  foreign  Court  of  Admiralty, 
.oondemuing  a  abip  as  lawful  priae,  is  only  condusiTe 


in  Eaglisb  courts,  where  its  U 

biguity,  and  its   premises 

condemnation.      Otberwise,    tbe 

evidence  of  tbe  condemostioa  itself,  and  sot  of 

baving  taken  place  on  soffideot  graaeds. 

A  voyage  is  not  illegal  by  tbe  circBmstance  tkm 
tbe  sbip'a  deatination  is  a  port  whicb,  aceofdi^  a 
tbe  latast  accounts,  was  under  blockade,  if  it  appear 
tbat  no  violation  of  it  was  intended.  Dml^eitk  v. 
Hodwa,  9  Law  J .  C  J*.  138,  s.  c  5  M.  &  P.  4«7,  s.& 
7  Bing.  495. 

Tbe  principles  of  joint  capture  in  piiae  caass,  s^ 
ply  to  vessels  associated  in  the  capttare  of  ahips  ea> 
gaged  in  tbe  slave  trade ;  therefore,  where  dw  Mhnt 
capjture  was  made  by  one  of  two  reeads  assadia^ 
/or  such  purpose,  tbe  other,  which  had  jotaed  iadt 
cbace  and  rendered  subsequent  assistanoe.  held  en- 
titled to  sbare  in  tbe  bounty  for  the  slavea,  sed  ia 
tbe  proceeds  of  tbe  ship,  stores,  and  carga  Jaai^ 
2  Hag.  31. 

A  vessel  wbicb  bad  cbased  a  slave  sb^  iais  a 
siiuation  from  wbicb  she  could  not  eaeape,  and  ^am 
(being  beraelf  forced  by  a  leak  to  abandoe  tbe  dbaos) 
informed  tbe  capturing  vessel  thereof,  beld  aoteM- 
tled  as  a  joint  captor.     Oresiei,  2  Hag.  S8,  a. 

Booty  taken  in  war  belongs  to  tbe  Cioim. 

A  party  baa  a  cigbt  to  assign  his  interest  is  ksotr 
or  prize-money,  though,  at  the  time  of  sack  anga- 
meat,  no  grant  of  it  bad  been  made,  aad  thewwgn- 
ment  will  be  supported  in  a  court  of  eqaiiy. 

Prise-money  is  not  in  tbe  nature  of  mibtaiy  pay. 
A  Uxander  v .  Duke  of  WeUingtam ,  9  Law  J.  Qiaiic.  3& 

Tbe  nrivate  adventure  of  a  purser,  is  »  Daaish 
£sst  lodiaman  (tbe  ship  being  condemned  as  droits 
of  Admiralty  at  Calcutta),  restored.  Primta  ^  is- 
gtt4fea6tirg,  S  Hag.  91. 


PRIZE-FIGHT. 

Persona  wbo  are  present  at  a  priae- fight,  aad  who 
bave  gone  thither  for  the  purpose  of  seeisg  the  per- 
sons strike  each  other,  are  all  principala  in  the  bresrk 
of  tbe  peace,  and  indictable  for  an  asssak,  as  well  ss 
the  actual  combatanta;  and  it  is  not  at  all  material 
which  of  tbe  combatants  struck  tbe  first  blow.  Rit 
T.  Perkins,  4  C.  &  P.  537.  [Patteson] 


PROBATE. 
[See  Will.] 


PROCHEIN  AMY. 

Tbe  residuary  legatee  in  trust,  havisr  meaaeed 
administration,  ram  testeawatu  easesD,  for  tbs  par- 
pose  of  being  examined  as  a  witness,  tiie  Court,  he- 
aitatingly,  but  as  a  matter  of  necessity,  a|ipaia«Ni  a 
next  friend  guardian  md  iUwm  in  order  to  peopoaad, 
on  behalf  of  the  minovs,  residuary  legatees,  tke 
paper  which  their  fother  opposed,  hat  i«i|ttiied  de 
guardian  to  gire  aecurity  for  coats.  Capehad  v. 
JR ivers,  3  Hag.  Ee.  279. 

A  peraon  being  an  accounttag  party  in  tbe  ssit, 
reasoved  IVoia  aotiag  as  the  next  Iriead  of  iaftst 
plainUffik     Haphmmm  t.  Ree,  9  Law  J.  Cbaae.  7. 


PRODUCTION  AND  INSPECTION  OF  DEEDS,  &c. 
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The  Coart  of  GrMt  Scwiona  ordered  to  Iniant 
ling^  by  proehein  amy,  to  pay  coete,  and  this  Court 
ranted  an  attachment  agaioHt  the  proehein  amy,  for 
isobeyi Dg  that  order.  £«anj  v.  Davu,  1  C.  &  J« 460, 

o*  I  Tyrw.  Sid. 


PROCTOR. 
[See  Practice  in  trb  EoolesiastiCal  Covrtb.] 


PRODUCTION  AND  INSPECTION  OF 
DEEDS,  BOOKS,  AND  PAPERS. 

(A)  In  obnbral. 

(B)  Op  a  Private  Nature. 

(C)  Parish  Books. 

(D)  Corporation  Books. 

(A)  In  general. 

Ob  a  new  trial  being  granted,  one  party  is  enti- 
led to  inspect  and  take  copies  of  such  deeda  asmay 
ATQ  been  produced  in  eviaence  by  the  other  at  the 
irat  trial.  Hewitt  r.  Pigott,  9  Law  J.  C.P.  120,  s.  c. 
'  Ring.  400,  s.  c.  5  M.  &  P.  2d«. 

The  sixtieth  of  the  new  orders  extends  to  thepro- 
luction  of  books  and  papers  unless  orders  or  decrees 
Dade  before  the  date  of  the  new  orders. 

The  Master  is  to  exercise  the  discretion  given  him 
»y  the  sixtieth  order,  to  determine  what  books  or 
>apers  shall  be  produced,  though  the  order  or  decree, 
inder  which  he  is  proceeding,  requires  the  parties  to 
>roduce,  on  oath,  all  books  and  papers.  In  re  Llan-  . 
risant,  1  Russ.  &  M.  25,  conf.  8  Law  J.  Cbanc.  It. 

A  demand  for  papers  most  be  made  by  one  duly 
lothoriced  to  give  a  receipt  for  them.  In  re  Dieas, 
}  Law  J.  Chane.  183. 

A  trustee,  and  one  of  sereral  partners,  were 
lenred  with  diligence  as  havers,  to  produce  all  pa« 
>ers  and  documeots  relating  to  the  subject-matter 
)f  the  cause.  The  partner  had  loot  some  of  the  pa- 
fters  before  being  serred  with  the  diligence,  and  the 
trustee  had  deatroyed  one  of  them  after  being  serr- 
»d  with  diligence.  Petitions  were  presented  by  the 
»b}eciora,  pmying  that  the  trustee  might  be  censored 
ind  that  his  discfaarge  might  be  JisaIlo«'ed ;  but  the 
Court  below  dismissed  the  petitions,  with  all  costs  to 
be  paid  by  the  petitioners.  This  judgment  wns 
partly  reversed  by  the  House  of  Lords,  and  the 
oaose  remitted,  ^pirith  directions  that  the  partner 
should  not  have  his  costs,  and  that  the  trustee  should 
pay  costs  to  the  petitioners.  Rohtrtson  v.  AUsantler, 
SD.&CI.SIS. 

(B)  Op  a  Private  Nature. 

A  defendsnt  wiU  not  be  ordered  to  produce  p«- 

Grs  containing  confidential  communications  between 
b  and  hie  solicitor,  or  between  his  country  soH- 
eitor  and  town  aolicitor,  made  in  the  relation  of  ao- 
licitor  and  client  during  the  progress  of  the  suit,  or 
with  refereooe  to  it,  previous  to  its  commencement 
Hv^s  V.  Biddnlph,  4  Russ.  190. 

A  pltiotiff  is  not  entitled  to  the  production  of  a 
latter,  admitted  by  the  defendant  to  be  in  his  po^ 
ssssion,  but  which,  the  defendant  statee,  was  written 
1^  him  to  bia  aolioitor,  and  directed  the  solicitor  to 
take  the  opinion  of  eounael  upon  the  question  h 

Dioest,  18f8 — 1831. 


pnte  between  the  partiee.     Vent  r.  Paces,  4  Rosa. 
193. 

An  sction  at  common  law  being  brought  in  the 
Archbifhop'a  name,  by  the  administrator  de  ^nts 
noH,  against  the  executors  of  the  original  adminir 
strator  for  the  balance  of  the  in  testators  effects,  the 
Court  will  direct  the  bond,  given  by  the  original  ad- 
ministrator, to  be  attended  with,  on  security  being 
5iven  to  indemnify  the  Archbishop  agaiast  cosca. 
n  ikegoodtofJoteph  Hall,  1  Hsg.  £c  139. 
A  plaintiff  in  a  tithe  suit  is  not  entitled  to  a  pro- 
duction of  receipts  for  modnses  and  compositions, 
given  to  the  defendsnts  by  the  plaintiff  ana  his  pre- 
decessors, some  of  those  receipts  relating  to  tithea 
not  sued  for,  and  the  othera  being  evidence  for  the 
defeadanta  and  not  for  the  plaintiff.  Tomlimon  r. 
tymer,  2  Sim.  489. 

Order  that  a  pleintiff  produce,  for  inspection,  a 
book  exhibited  to  commiaaionera  for  examination  of 
witnesses  in  a  tithe  caoae,  moved  for  after  publica- 
tion, refused,  with  costs.  For9$ter  y,  Heln,  IS  Price, 
790. 

The  plaintiffs  and  defendanta  mutually  executed 
an  agreement  which  was  deposited  in  the  hands  of 
a  tn]stee«  Shortly  afterwarda  the  defendant  impro- 
perly procured  it  from  the  trustee,  and  neglected  to 
return  it  The  plaintiffs  demanded  it  from  the  de- 
fendant about  a  fortnight  after  ita  execution,  for  the 
purpoae  of  getting  it  atamped ;  but  be  refoaed  Co 
reatore  it.  In  an  action  for  a  breach  of  the  agree- 
ment, the  plaintiffs  obtained  a  Judge's  order,  that 
the  defendant  should  produce  the  original  agree- 
ment, ore  copy,  which  copy  being  resd  at  the  trial 
(if  stamped),  the  defendant  ahould  be  precluded 
from  aetting  up  the  original.  On  motion  to  teaoind 
this  order,  the  defendant  having  sworn  that  the  ori- 
ginal was  either  lost  or  destroyed,  but  his  attorney 
admitting  that  be  had  a  copy — the  Court  eenllrmed 
that  part  of  the  order  which  related  to  the  copy. 
Bouijield  r.  Gudfrey,  7  Law  J.  C.P.  158,  s.  &  5 
Ring.  418,  s.o.  S  M.  &  P.  771. 
_  Declaration  on  an  agreement  to  employ  the  plain- 
tiff, and  to  take  him  into  partnerahip  at  the  end  of  a 
^ear — Pleas,  the  general  issue,  and  nomemorandum 
in  writing — Replication,  taking  issue  on  the  last 
plea: — Held,  that  tlie  defendant  waa  entitled  to 
an  inspection  of  the  agreement  Blcgg  v.  Kent, 
8  Law  J.  C.P.  5»9,  a.  c.  6  Bing.  614,  s.  c.  4  M.  &  P. 
433. 

The  Court  refused  to  allow  the  defendavtB  (lats 
directors  of  a  company)  to  inapect  the  books  of  tiie 
company,  with  a  view  to  their  defence  to  an  action 
brought  against  them  by  the  company  for  impre- 
perlj  conducting  its  afiaira — the  affidavits  not  stat- 
ing the  inspection  to  be  neoesaary  to  their  defence. 
Imperial  Gtu  Company  ▼.  Clarke,  9  Law  J.  C.P.  tt, 
s.c.  7  Bing.  95,  s.  c.  4  M.  Ac  P.  7«7. 

A  right  of  lien  upon  an  inatrument  in  the  poasen 
sien  of  a  witness,  (except  in  the  ctmb  of  An  attorney 
or  aolicitor,)  ia  not  a  good  objection  to  the  ptodnci. 
tion  of  the  instrument  in  evidence  under  a  eubpeetm 
dueei  tecum.     Hunter  v.  Leafcs,  7  Law  J.  K.Bu  3SS« 

An  indictment  for  forgery  being  prseonted  to  clii 
grand  jury,  a  witneaa  declined  to  prodtiee  oeriahi 
deeda  before  them  :— Held,  that,  if  the  deeds  font 
a  part  of  the  evidence  of  the  witness'a  title  to  Mia 
own  estate,  be  ia  not  compellable  to  prodooe  diepn; 
Imt,  that,  if  they  do  not,  the  grand  jury  may  connpel 
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tlietr  piodoetion*    Hex  t.  Hunter,  3  C.  &  P.  591. 
[Park] 

Where  ft  witness  is  seryed  with  ft  subpoena  to 
DToduce  deeds  on  the  execution  of  a  commission,  it 
M  not  necessary  that  there  should  be  a  written  in- 
terrogatoryas  to  the  fact  of  his  having  them  in  his 
possession,  and  if  he  then  takes  upon  himself  to  re- 
vise production,  he  does  so  at  the  peril  of  costs  in 
the  event  of  his  failing  to  satisfy  the  Court  of  his 
right  to  withhold  them.  Bradihato  r,  Bradshaw,  1 
Russ.  &  M.  S58. 

(C)  Parish  Books. 

In  sn  action  brought  to  try  the  validity  of  a  paro- 
chial rate,  the  Court  granted  the  plaintiff  leave  to 
intpect  and  make  extracts  from  the  parish  books, 
wilhoot  costs.  NeweU  v.  Simpkin,  8  Law  J.  C.P.  2^8, 
s.  c  6  Bing.  565,  s.  o.  4  M.  &  P.  394. 

In  a  suit  for  subtraction  of  church-rate,  the  Court 
will  not,  at  the  prsyer  of  the  defendants,  issue  mo- 
nition (or  the  production  of  parish  books,  which  are 
not  shewn  to  apply  immediately  to  the  question  at 
iaaoe ;  and  on  the  merits,  the  rate  being  pronounced 
for,  the  defendants  condemned  in  costs.  Goodall 
mn^  Gray  v.  Whitmore  and  Fmn,  t  Hag.  Ec.  369, 

(D)  CoRpoKATiON  Books. 

A  mandamus  not  permitted  for  the  purpose  of  an 
inspection  of  the  corporation  books,  by  some  of  the 
oorporatimi  body,  unlets  it  be  necessary  with  a  view 
to  some  specific  question  or  dispute  actually  depend- 
ing. 

Accordingly,  a  rule  being  obtained  in  general 
terms  for  an  inspection  of  all  the  books,  records,  and 
papers  of  a  company,  by  certain  members,  who  sug- 
rested  general  misconduct,  misapplication  of  the 
funds,  undue  election  ;  and  gave  instances,  none  of 
which  affected  themselves  personally ;  and  no  dis- 
pute appeared  to  be  depending  upon  any  of  the 
matters  alleged ;» such  rule  was  discharged  with 
eosta.  Rex  v.  tJkt  Mtrchmnt  Taihn*  Company,  9 
Law  J.  K.B.  146,  0.c.  S  B.  &  Ad.  115. 


PROHIBITION. 

Separate  coatracta  between  the  same  plaintiff  and 
defendant,  give  the  right  of  bringing  separate  (al- 
though concurrent)  actions  in  the  same  court  The 
Court  of  King's  Bench,  therefore,  will  not  interfere 
by  prohibition  with  sn  inferior  court,  in  such  cases, 
on  the  ground  of  its  being  a  splitting  of  actions. 
Dtaley  v.  C/ari^,9  Lsw  J.  K.B.  10«. 

The  Stat.  17  Geo.  3.  c.  44,  entitled  "An  Act  to 
prevent  frivolous  and  vexatioua  suits  in  Ecclesias- 
tical Courts,"  and  reciting  in  the  preamble  <*  that  it 
is  expedient  to  limit  the  time  for  the  commencement 
of  certain  suits  in  the  Ecclesiastical  Courts,''  enacts, 
(amooff  other  things,)  '*  thst  no  suit  shall  be  com- 
menced in  any  Ecclesiastical  Court  for  fornication 
or  incontinence,  after  the  expiration  of  eight  calen- 
dar months  from  the  time  when  such  offence  shall 
have  been  committed." 

Upon  a  libel  in  the  Ecclesiastical  Court  against  a 
olergyman,  containing  various  articles  charging  for- 
nication, &c. ;  and  in  the  concluding  article  will- 
ing that  the  offender  be  duly  and  canonioally  pun« 
ished  and  corrected  socordingto  the  exigency  of  the 


law,  &c.,  an  objection' taken  to  the  jorisdietioB,  ea 
the  ground  of  the  stat.  27  Geo.  S.  c  44,  was  over- 
ruled in  the  Ecclesiastical  Court :  wbereupoe  a  writ 
of  prohibition  was  obtained  in  the  Court  of  Kief's 
Bench,  and,  upon  declaration  in  profaibitioo,  d^nar- 
rer,  and  argument,  it  was  hold  that  the  statute  ap- 
plied only  to  proceedings  against  fomicaton,  &ic 
whether  laymen  or  clergy^men,  pro  salute  ojiubc  .*  bet 
that  a  proceeding  in  the -Ecclesiastical  Court,  <m  the 
ground  of  fornication,  against  a  clergyman  fa  the 
purpose  of  deprivation,  is  not  prohibitetl  by  the 
statute,  and  this  judgment  was  affirmed  onafyeaL 

Held,  also,  that  the  judgment  of  the  Coort  a( 
King*s  Bench  being  for  a  prohibition  aguat  ytth 
ceeding  on  the  ground  of  fornication,  prv  ia>ale 
animat  but  grantii^  a  consultation  so  far  as  the  case 
related  to  the  proceeding  for  deprivation,  the  stantie 
8  &  9  Will.  3.  c.  11,  which  gives  costs  to  the  party 
who  obtains  the  judgment  in  prohibition,  did  net 
apply,  inasmuch  as  it  was  a  qualified  jodgSKOt, 
which,  in  substance,  was  for  the  defendant  ia  tkt 
prohibition  ;  and  if  it  was  to  be  considered  as  %eaget 
ommus,  there  was  no  authority  in  tbe  Court  to  fife 
costs.  Free  r.  Burgoyne,  2  Bligh,  na  63,  s.c.1  D. 
&C1.  A.C.115. 

Costs  in  proliibition  not  allowed  to  a  phxntiff'  ia 
prohibition,  for  any  part  of  tbe  proceedings  prio'  te 
tbe  rule  to  declare  in  prohibition  -,  the  defcndaub 
consenting  before  plea  pleaded,  that  the  piohihitMa 
should  issue.  Pewtrets  v.  Harvey,  8  Law  J.  ILB. 
S75,s.o.lB.&Ad.  131. 


PUBLICAN. 

[See  Licence  end  AppROPErATioN.] 

^  If  a  person  sell  two  sorts  of  spiriu  at  tbs  aaaa 
time,  to  an  amount  above  twenty  shillings,  be  mvf 
recover  the  price,  although  the  anxmnt  of  each  spe- 
cies of  spirits  be  under  twenty  shillinga.  Obvat  v. 
Porter,  4  C.&P.  367.  [Boaanqoet] 


QUARE  IMPEDIT. 

In  9 Mare  impedit,  to  compel  the  defendant's  ap< 
pearance,  the  plaintiff  sued  out  a  nsnams,  which 
being  returaed  nihil,  an  attachment  issued,  rediiag 
that  the  defendant  had  been  aommoned  to  a|ipear 
on  the  morrow  of  All  Souls ;  the  sttachmeot  was  also 
returned  nihil,  and  a  grand  disirete  issued  into  Kcat 
(where  the  sction  was  brought),  and  returned  (liy 
the  plaintiff's  direction)  nnlU  bona,  and  then  a  lo- 
tattim  grand  dittreu  issued  into  Middlesex  (wb»ie 
the  defendant  resided),  the  sheriff  being  directed  Is 
levy  thereon  40s. :— Held,  thst  the  whole  pitxesi 
had  been  irregularly  issued  end  executed ;  sa^ 
therefore  a  judgment  signed  by  the  pbintiff  for 
default  of  defendant's  appearance,  was  set  aside. 
Tyreil  t.  Jenner,  8  Law  J.  C.P.  37,  ai  c  6  Bing. 
f8S,  s.  c.  3  M.  &  P.  643. 

In  a  quart  impedit,  the  declaration  stated  that  R 
R  was  seised  of  the  advowaon  and  died  intestate; 
that  the  advowaon  descended  to  his  four  daugfaierB, 
Mary  the  wife  of  T  W,  Jane  Um  wife  of  W  S,  Pin- 
d^nce  the  wife  of  J  A.  and  Grmee  the  wrife  ef  frmuk 
I$aae ;  and  the  church  became  vacant ;  tmt  it  be- 
longed to  T  VV  and  Mazy  his  wife,  in  right  of  the 
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tid  Mtiy,  to  praittBt ;  and  that  they  accordiDgly 
lasrated :  it  was  than  ayamd  that  the  aaid  FraDcia 
aaao  and  Grace  his  wife  died  ao  aHttd  of  the  jama 
lU'J'ourth  part  of  (be  aaid  Grace  of  and  in  the  ad- 
owson,  after  wboae  death  it  came  to  Robert  laaac, 

00  and  heir  of  the  aaid  Grace : — Held,  (on  motion  in 
irrest  of  judgment,  on  the  ground  that  it  waa  not 
ileged  that  Grace  was  aeised  of  a  fourth  part  be- 
ore  her  death,  but  merely  that  it  descended  to  the 
oar  daughters  of  R  R,  tbat  it  belonged  to  T  W  and 
klary  his  wife  to  present,  and  that  they  did  so,)  ■ 
hat  the  allegation  that  Grace  died  aeiaed  of  one- 
bortb  part,  was  auflScient  Gnlly  ▼.  the  BUhop  of 
Exeter,  7  Law  J.  C.P.  5S,  a.  o.  5  Bing.  170,  s.  o. 

1  M.  &  P.  «76, 

Where  a  plaintiff  in  guars  impedit  clainu  to  pre- 
ent  in  the  fourth  torn  in  right  of  one  of  four  co- 
wrceners,  it  is  a  sufficient  statement  of  the  title  to 
hew  a  preaentation  by  the  anceator  under  whom 
lU  the  coparcenera  claimed.    And  it  ia  aufficient 

0  atate  that,  in  the  first  instance,  the  coparceners 
lot  agreeing  to  preaent,  the  elder  aiater  preaented  ; 
md  that  on  the  second  turn,  J  S  presented  itt 
ighc  of  the  second  sister;  and  that  on  the  third 
urn,  J  T  presented  in  right  of  the  third  sister ;  for 
t  will  not  be  presumed  that  auch  preaentationa  were 
ither  than  rightful.     Gully  r.  the  Bithftp  rf  ExeUr, 

1  Law  J.  K.b.  281,  s.  c.  10  fi.  &  C.  584. 

A  count  in  quare  impedit  alleging  a  right  in  cer- 
ain  peraons  to  present  to  a  chapel  in  virtue  of  their 
leing  charged  with  repaira,  is  not  supported  by 
iroof  that  the  repairs  are  paid  out  of  the  poor-rate. 
Shepherd  ▼.  the  Bishop  of  Che$ter,  8  Law  J.  C.P. 
L41,  s.c.  4  M.  &  P.  ISO,  S.C.  6  Bing.  435. 

In  quare  impedit  to  determine  the  tight  of  presen- 
ation  to  the  yicarage  of  K,  in  the  diocese  of  £, 
»laintiff,  to  prove  the  preaentation  of  a  clerk  by  a 
leraon  under  whom  he  claimed,  and  the  olerk'a  ad- 
aiiwion  and  institution,  gave  in  evidence  a  viaita- 
ion  book  of  the  diocese  of  E,  which  contained  the 
bllowing  entry:  —  '^Henricns  Compton,  in  jure 
ivili  Baculareus  ac  verbi  Dei  predicator,  admiasus 
iiit  ad  inaerviendum  curaa  animaTum,  in  ecclesia 
»arochiali  de  Kilglaaae,  per  Edwardum,  Elphin, 
Spiacopum,  aezto  Octobria  162«."  Throughout  a 
ong  liat  of  entries  in  the  same,  when  the  doty  waa 
id  inaerviendum  curse  animarum,  or  ad  peragendnm 
»fficium  curati,  the  word  admiwu  was  used  as  in 
he  above  entry  ;  when  the  admiasion  was  in  vica- 
iam,  the  words  used  were  admitsus  et  institutut, 
rhe  Judges  of  the  Irish  Court  of  Common  Pleas, 
»efore  whom  the  action  was  tried  at  bar,  directed 
he  jury,  that  the  above  entry  as  to  the  admission  of 
i^ompton  **  waa  in  legal  construction  to  be  taken  to 
nean  that  Compton  had  been  admitted  sndinatitoted 
o  the  vicarage,"  but  exception  overruled,  and  judg« 
nent  for  plaintiff.  The  iiuigment  reversed  by  the 
Exchequer  Chamber,  and  the  judgment  of  reversal 
iffirmed  by  the  Lords,  for  tbat  the  Judges  ought 
lot  to  have  taken  the  question  as  to  the  import  and 
fffect  of  the  entry,  out  of  the  handa  of  the  jury  ; 
md  having  so  taken  it  upon  themselves,  they  had 
mt  a  wrong  construction  on  the  entry.  Cooke  v.  the 
^ithop  of  Elphin,  2  Dow.  &  C.  A.C.  247. 

When  a  clerk,  who  is  rector  de  facto  of  a  rectory 
a  removed  by  quare  impedit ;  and  until  the  time  of 
ictual  deprivation,  performa  the  church  duty,  he  ia 
lot  liable,  under  the  28  Hen.  8.  c  11,  to  account  to 


the  next  incumbeilt  for  the  profita  duiing  the  time 
between  the  preaentation  of  tbat  incumbent  and  hie 
own  actual  aeprivatien.  Halton  v.  Coee,  9  Law  J. 
K.B.  74. 


QUO  WARRANTO. 

An  information  in  the  nature  of  quo  warra»ta, 
against  peraons  for  claiming  to  act  aa  a  corporation, 
must  be  filed  by  and  in  the  name  of  the  Attorney 
General. 

Such  sn  information  cannot  be  filed  at  the  instance 
of  an  individual  against  persons,  for  usurping  a 
franchise  of  a  private  nature,  not  connected  with 
public  goremment.     Rex  v.  Ogden,  10  B.  &  C.  230» 

Mere  co-operation  with  the  peraon  whose  corpo- 
rate title  ia  disputed,  does  not  disqualify  the  relator 
upon  a  motion  for  a  quo  warranto.  Nor  the  fact  of 
the  relator  having  been  preaent  at  the  election  of 
other  persons  than  the  defendant,  on  which  occa- 
siona  there  were  the  same  objections  to  the  title  of 
the  persons  elected  as  that  raiaed  by  the  relator 
against  the  defendant ;  unleaa  those  objections 
were  brought  to  his  notice  aa  objectiona.  But,  in 
the  latter  caae,  where  he  had  at  another  election 
voted  against  the  very  objection  he  aeeks  to  raise 
before  the  Court — Held,  that  he  becomea  disquali- 
fied. Rex  V.  Bennep,  9  Law  J.  K.B.  104,  a.  c.  1  B. 
&  Ad.  684,  Rex  v.  Parkt/n,  9  Law  J.  K.B.  104,  a.  c» 
1  B.  &  Ad.  690. 

The  mere  circumstance  of  an  applicant  for  a  qua 
warranto  being  in  poor  circumatances,  and  unable 
to  pay  coats  if  unsuccessful,  is  not  a  sufficient  objec- 
tion in  answer  to  a  quo  warranto.  Where,  however, 
it  appeared  that  the  applicant  was  not  only  in  such 
circumstances,  but  there  was  reason  to  believe  he 
was  merely  the  nominal  applicant,  and  that  the  real 
one  was  a  stranger  to  the  corporation,  who  waa 
urging  the  proceeding  for  electioneering  purposes, 
the  Court  made  it  a  condition  to  the  granting  a  quo 
icarranto,  that  security  should  be  given  for  costa^ 
Rex  V.  Thomas  Wakelin,  8  Law  J.  K.B.  S66,  a.  c« 
1  B.  &  Ad.  50. 

Semble,  that  where  issue  is  joined  in  a  quo  var- 
ranto  information,  and  the  prosecutor  does  not  cause 
the  issue  to  be  tried  within  one  year  from  Ita  being 
joined,  the  defendant  is  entitled  to  costs  under  the 
4  &  5  W.  &  M.  c.  18.  s.  2.  But  those  costs  are  not 
to  exceed  the  amount  of  tbe  proaecutor'a  recogni- 
sance.    Rexv.  Hatton,  9  Law  J.  K.B.  283. 


RAPE. 


Since  the  stat.  9  Geo.4.  c.  31,  the  offence  of  rape 
is  made  out  by  the  proof  of  penetration  only,  and  m 
such  a  case  a  priaoner  must  be  found  guilty,  s1- 
thougb  there  was  no  emiasion ,  and  although  he  did 
not  withdraw  himself  merely  because  his  lust  waa 
satisfied.  Rex  v.  Jennings,  4  C.&  P.  249.  [Hullock] 

The  9  Geo.  4.  c.  31.  s.  18.  does  not  make  emis- 
sion unnecessary  to  complete  the  offence  of  rape. 
Rex  V.  Rusul,  2  M.  &  M.  122.  [Taunton] 

On  the  trial  of  an  indictment  for  a  rape,  it  waa 
held  that  the  priaoner'a  counael  miffht  ask  the  pro- 
secutrix tbe  following  questions  with  a  view  to  con- 
tradict her,  *'  Were  you  not  on  (since  the  time  of 
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Ae  tUaged  offence)  walking  in  tbe  High  Sifeet  e« 
Oxfoid,  to  look  oot  for  mm  1"  "  Were  yen  not  on 
(■inee  the  line  of  the  alleged  offence)  wmlking  in 
High  Street,  with  a  woman  reputed  to  be  a  common 
proeiitute  t*'  Held  eIao»  that  evidence  might  be  ad- 
duced by  the  prisoner,  to  shew  the  general  light 
character  of  the  prosecutrix,  and  that  general  evi- 
dence might  be  given  of  her  bein^  a  street  walker  ; 
but  Mm6le,  that  evidence  of  specific  acU  of  crimi- 
nality by  her  would  not  be  admissible.  lUx  ▼• 
BerJksr.S  C.  &  P.  589.  [Park] 


RATE. 


(A)  County  Rate. 

(B)  C HO  RON  Rate. 

(C)  HiciHWAY  Rate.    (See  Highway.) 

(D)  Paving    Rate.     (See   Paviko   and 

Ijghting*) 
(£)  Poor  Rate. 
(a)  How  made, 
(6)  iMtpecthn, 
(e)  PermftgraU<ibU. 
{H)  Proptrty  mteabU, 
(•)  When  asxtied* 

if)  P*'opo^tV^^- 

ig)  Rating  iu.  aid, 

(h)  ApptaL    (See  Sessions.) 


(A)  County  Rate. 

[In  Ireland,  aee  1  Will.  4.  c. 61, 8  Law  J.  Stat.  125.] 

Where  a  borough  has  Justices  bpr  charter,  with  a 
olanae  excluding  the  county  Justices,  the  borough 
Justiees  may  legally  make  a  rate  upon  the  borough, 
in  the  nature  of  a  county  rate,  under  55  Geo.  5.  c.  51; 
s.  94.  Af«retr  ▼.  Davis,  8  Law  J.  M.C.  94,  s.  c.  10 
B.&C.  617. 

The  Sessions  bsTe  power,  under  the  55  Geo.  3. 
0. 51 » to  amend  the  county  rate  which  has  been  made 
in  conformity  witli  that  ststute,  by  correcting  the 
annual  value  at  which  any  parish  is  rated  ;  and  con- 
sequently, to  correct  the  sum  at  which  that  parish 
is  assessed.  But  where  the  Sessions,  in  conse- 
quence of  the  inequality  at  which  two  parishes  were 
rated  upon  their  annual  value,  corrected  the  amount 
of  the  assessment,  but  did  not  correct  the  rate  in 
respect  of  the  annual  value,  as  it  appeared  on  the 
rate,  and  thus  left  an  apparent  inequality  with  refer- 
ence to  all  the  other  pariftbes — the  Court  quashed 
the  order  of  Sessions.  Rex  v.  t/is  InhahitanU  of 
Blaehavoton,  8  Law  J.  M.C.  ISS,  s.  c  10  B.  &  C. 
79f. 

(B)  Churoh  Rate. 

Wher^  a  select  vestry  of  twenty-six  was  appoint* 
•d  under  the  58  Geo.  3.  o.  45.  and  the  59  Geo.  S. 
c  50,  for  the  care  and  management  of  a  district 
<hurch»  and  a  number  less  than  fourteen  met  and 
made  a  church  rate : — Held,  that  the  rate  was  bad. 
Frtmnan  v.  Meymeit,  Biacktt  v.  BUsard,  8  Law  J. 
M.C.  103,  s.  c'9  B.  &  C.  851,  s.  c.  4  M.&  R.641. 

A  facul^  directing  the  performance  upon  and 
repairs  of  an  organ  in  a  paridi  ohurch,  to  be  paid  out 
of  the  parish  rates,  would  be  legally  ol^eotionable ; 
for  the  ordinary  can  only  bind  the  pariah  to  ezpenso 


tot  artaeles  nbwJntoly  DGMnry .  Iven  if  ^  vas- 
try  is  unanimous,  n  clniie»  binding  tho  pnrisb  todtiiBy 
out  ef  the  rates,  future  «rpeneoe  f^  nn  artfeleBii 
necessary,  ought  not  lo  be  inserted.  Jay  ▼.  WMtr, 
S  Hag.  £c.  8. 

Justiees  hsTO  no  povrer.  under  the  55  Oaa,  9. 
e.  197,  to  order  payment  of  n  eharcb  rate,  wksrs 
the  ralidity  of  the  rate  is  homd  fida  disposed.  Bat 
they  should  hear  the  partlse,  in  order  to  be  wriiiiid 
that  there  is  a  fond  fide  dispute.  A  mas  who  9 
summoned  before  them,  BMrelj  snyioff  he  diapetea 
the  rate,  is  not  sufficient  to  ravrent  tbar  pre* 
oeeding;  they  slioold  be  satisfied  that  there  is  really 
a  diopute,  alUiough  they  oannot  tliecnselv*«  ^cidle  it 
Rtx  v.  WrotttaUy^  9  Law  J.  M.C.  51,  s.  c  1  B.  A 
Ad.  648. 

In  questions  of  subtraction  of  ebarch  rsfe.  As 
Court  hsving  jurisdiction  on  the  aobject'Bsttsr  ia 
bound,  unless  stopped  by  a  prohibitloD,  to  proeesd 
to  the  trial  of  a  select  Testry  'by  wliieh- the  rate  ns 
msde. 

Costs,  though  in  the  discretion  of  ^e  Co^c^  sn 
in  its  legal  discretion,  guided  by  fenaer  preeedasti; 
and  are  almoet  universally  deoreed  &i  seiti  fisr 
church  rates,  where  the  rate  is  pronounced  to  bs 
subtracted.  Goodmll  and  Gray  r.  Whitmatt  ami 
F$nn,  t  Hag.  £e.  372—4. 

Churchwardens  and  their  predeceaaoie,  tbsi^ 
constantly  acting  for  the  whole  township  coeaiating 
ef  three  districts,  were  uniformlr  described  ss  ebsici- 
vsrdens  of  A,  the  principal  place  in  die  lew sAipy 
and  where  the  chapel  stood.  In  a  suit  for  lebtrsc* 
tion  of  church  rate,  the  Court  reversed,  withcssbia 
both  instances,  a  sentenoe  sustaining  a  prolast  that 
the  defendant  occupying  landa  in  the  township,  bst 
not  in  the  district  in  which  A  was  sitnate,  wss  not 
legally  tued  by  churehwArdens  thus  deenfted. 
James  v.  K$«Uug,  3  Hag.  Ee.  483^ 

(G)  PoQR  Rate* 
(a)  H€»  mode. 

Where  it  appears  that  the  parish  officers  are  aridi- 
out  funds  for  the  relief  of  the  poor,  end  that  ibr 
want  of  the  concurrence  of  some  of  the  oSems  a 
rate  cannot  be  made,  the  Court  will  order  a  peremp* 
tory  mandamus  in  the  first  instance,  coaaaandine 
them  to  make  a  rate.  Rex  ▼.  the  Chardiwardaas  sad 
Overseers  rf  Sohtun,  8  Law  J.  M.C.  73. 

Wb«-e  a  rate  appeara  to  \imre  been  aaade  by  a 
person  as  churchwarden,  and  also  as  one  of  the 
overseers,  the  Court  will  not  presume  a  merdy  pos* 
aible  case  in  order  to  msintain  such  a  rate,  though  it 
has  been  allowed  by  two  Justices.  Rex  ▼.  Hewitt, 
f  Law  J.  M.C.  a 

An  assistant  OTsrseer  sppotnted  under  the  59 
Gee.  3.  c.  If,  end  having,  by  virtue  of  his  ofioe, 
the  poor-rate  in  his  custody,  is  liable  to  a  penalty 
for  refbsing  to  produce  it  to  an  inhabitant,  vbea 
lawfully  demanded,  according  to  the  17  (Tcol  1 
e.  3. 

The  declaration  alleged,  that  defendant  waa  ases- 
tant  overseer;  that  a  rate  for  the  relief  ef  the  poor 
was  made  and  duly  allowed;  and  although  delea- 
dant,  aa  such  assistsnt  oveneer,  had  the  rale  ia  hii 
possession  ;  and  although  plaintiff,  at  a  leasonaUo 
tints,  demanded  an  iaspection  of  it,  and  teoderad 
one  shilling,  yet  defendant  refused  to  prednoelt. 
isbersby  he  f<Hfeited  fOLi — HeM^  00  motiea  ia 
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netk  of  jodgmmit,  tfatt  the  count  wta  suiBcra*!, 
or  if  the  defendant  bad  the  rate  in  hia  ouatddy,  as 
flsiatant  Of  eraeer,  it  might  -be  preanmed  that  it  waa 
ia'daty  to  jiroduce  it  when  lawfully  demanded* 
Idwardt  r.  Bennett  (in  error),  8  Law  J.  M.C.  71, 
.  c.  6  Bing.  250,8.  o.S  M.&  P.  749,  a.  c.  3  Y.  &  J. 
^8  ;  Bennett  ▼.  Edwards,  7  Law  J.  M.C.  49,  a.o.  8 
).  &  C.  702. 

(e)  PertoM  raUahle. 

The  obj«et8  of  a  charitable  foundation  in  the  ac- 
nal  occupation  of  the  ahnahoueea  for  their  own 
lenefit,  and  liable  to  be  removed  at  the  pleaanrtf  of 
he  patrona,  are  rateable  in  reapect  of  auch  occupa* 
ion.  Rex  ▼.  Green,  7  Law  J.  M.C.  94,  a.  c.  9  B« 
fc  C.  SOS,  a.  c.  4  M.  ft  K  164. 

In  general,  where  a  canal  company  hare  autho- 
ity  gifen  them  by  act  of  parliament  to  make  a  pub- 
ic river  navigable,  with  the  uaoal  powers  to  carry 
he  object  into  effect,  they  are  not,  for  the  purpoma 
tf  poor  rate,  "  occupiers  of  the  land  which  ia  the 
led  of  th«  river,  [s.  P.  next  case.] 

But  where,  in  puranance  of  tboae  powers,  they 
aake  cuts  and  locks  upon  land  which  haa  been  pur- 
liased  by  them,  they  are  liable  to  be  rated  >a  occn- 
dera,  in  respect  of  thosie  cuta  and  locks.  Rex  v. 
Benj.  Thomat,  7  Law  J.  M.C.  66,  a.  c  9  B.  &  C. 

114,  s.c.  4M.  &R.t3. 

A  power  to  a  company  to  mortgage  the  "  pavt- 
^tion"  of  the  river,  doea  not  give  them  soch  an 
nterest  in  the  soil  of  the  bed  of  the  river,  as  to 
nake  them  occupiers  for  the  purposes  of  poor-rate. 
Rex  ▼.  the  Undertakers  of  the  Ayr  and  CaUler  Naviga- 
ion,  8  Law  J.  M.C.  9,  s.  c.  9  B.  &  C.  610,  a.  c.  4 
M.  &  R.728. 

(d)  Property  rateable. 

Limestone  mines  are  not  rateable  for  the  relief  of 
he  poor.  Rex  v.  the  Inhabitants  of  Sedgley,  9  Law 
r.  M.C.  61,  s.  c.  1  B.  &  Ad.  65. 

(a)  Where  assessed. 

Where  part  of  the  receipts  of  a  canal  company 
iraa  in  reapectof  certain  locka  in  a  particular  pariah : 
—Held,  that  the  company  were  rateable  for  jhose 
'eoeipts  by  the  parish  in  which  the  locka  were ;  and 
:bat  thoee  receipta  were  not  to  be  thrown  into  tbe 
l^eneral  account  of  profita,  for  the  purpose  of  strik- 
ng  an  average,  or  otherwise,  as  applicable  to  the 
>ther  parishes  through  which,  aa  well  as  through 
the  pariah  in  question,  the  canal  ran.  Rex  v.  the 
hihabiiants  of  Lower  Mitton,  8  Law  J.  M.C.  57,  s.  e. 
9  B.  &  C.  810,  s.  0.  4  M.  &  R.  711. 

The  Hammeramith  bridge  over  the  Thames  be- 
longed to  a  company.  One  end  of  the  bridge  was 
n  Middlesex ;  the  other  in  Surrey.  The  toll-gate 
Nraa  on  the  Middleaex  side ;  and  it  was  there  only 
that  any  tolls  were  taken.  There  waa  no  toll-hou|e 
m  the  Surrey  side ;  but,  on  that  aide,  the  company 
liad  purchaaed  land  on  which  they  built  an  abut- 
nent  of  the  bridge.  They  were  aaaessed  by  the 
Surrey  pariah  for  (he  land,  and  in  respect  of  the 
lolls  payable  thereon  : — Held,  that  they  were  bene- 
ficial occupiera  on  both ' sides  ef  the  river;  that  it 
was  immaterial  on  which  side  the  tolls  were  taken ; 
snd  that  the  assessment  was  consequently  valid. 
R*x  V.  the  Inhabitants- of  Barnes,  8  Law  J^  M.C. 

115,  a.  c.  1  B.  &  Ad.  113. 


(f)  proportion. 

The  lesaee  and  occupier  of  coal  mines,  is  rateabU 
upon  the  improved  value  thereof,  ocoaaiooed  bjr 
Steam-engines  which  he  has  erected,  and  whicfc 
are  uaed  for  draining  the  mines  and  vaiaingthe  coals 
to  the  aarfoce,  and  for  railwaya  laid  down  by  hiip^ 
and  employed  for  faciliuting  the  carriage  of  tbe 
coals'.  Rex  v.  Lord  Viseouut  GrauvUle,  7  Law  J» 
M.C.  89,  s.  o.  9  B.  &  C.  188,  s.  c.  4  M.  &  R.  171. 

The  Court  will  not  disturb  a  poor-rate  on  th« 
ground  of  an  alleged  inequality,  uqless  that  inequa- 
lity manifestly  appear  on  the  face  of  the  nte. 

In  calculating  tbe  annual  value  of  the  auUect  of 
rate,  there  ia  no  objection  to  the  kllowing-  for  the 
increased  expense  attending  the  repairs  and  gradual 
decay  of  houses,  and  the  gradual  ezhauatioo  of 
coal  mines,  when  oompared  with  the  fixed  and  per* 
inanent  annual  value  of  laud. 

Therefore,  a  rate  upon  lands,  houses,  and  coal 
minea,  made  upon  two- thirds  of  the  net  annual  rent 
of  the  lands,  and  upon  only  one-half  of  the  net  an- 
nual rent  of  the  houses  and  coal  mines,  was  held  to 
be  good.  Rex  v.  Tomlinson,  7  Law  J.  M.C.  64,  s.  o. 
9  B.  fr  C.  16«,  B.  c.  4  M.  ft  R.  169. 

A  corn  rent,  in  lieu  of  tithes,  should  be  vated 
upon  tbe  ssme  principle  as  that  which  should  be 
applied  to  a  farm ;  tbe  criterion  being  **  for  how 
much  a  year  would  it  let  to  a  tenant  V*  And,  aa  n4 
one  would  give  the  full  annual  amount  if  be  were 
to  take  a  corn  i'ent  at  a  letting,  but  would  take  into 
conaideratton  the  trouble  and  expense  of  collecting, 
the  danger  of  loss  by  insolvency,  ftc,  an  allowance 
ahould  be  made  for  these,  in  fixing  the  snnual  value 
of  the  corn  rent  for  the  purpose  or  rating. 

The  ecclesiastical  dues,  payable  by  the  incum- 
bent to  the  biahop,  should  be  deducted  aa  outgoings 
from  the  annual  value  of  the  com  rent 

But  no  allowance  ia  to  be  made  for  the  ezpensa 
of  providing  for  the  performance  of  the  church  duties. 
Rex  r,  Joddrell,  9  Law  J.  M.C.  26,  s.  c.  1  B.  &  A4. 
403, 

Where  a  poor-rate  is  assesaed  in  proportion  to 
the  rent  paid  by  occupiers  of  lands,  the  owners  and 
occupiers  of  a  canal  most  be  rated,  not  in  reapeot  of 
the  full  amount  of  all  the  profita  of  their  occupation 
as  ownera,  but  according  to  the  rent  at  which  the 
canal  might  be  let  to  a  tenant.  Rex  v.  the  Tt-ustees 
of  the  Duke  of  Bridgewater,  7  Law  J.  M.C.  81,  s.  & 
9  B.&  C.  68,  s.  c  4  M.  &  R.  143. 

By  the  provisions  of  the  act  of  parliament  under 
which  the  Oxford  canal  waa  established,  the  pro* 
prietora  of  the  Coventry  canal  were  authorised  t6 
receive  Uke  tonnage  dues  in  respect  of  all  coals 
which  should  be  carried  upon  the  first  two  miles 
of  the  Oxford  canal  from  its  junction  with  the 
Coventry  canal  at  Longford,  in  the  pariah  of  Foles^ 
hill,  (of  which  two  miles,  one  mile  snd  nine  hun- 
dred and  ai xty- three  yarda  were  situate  iuFoleahill,) 
and  the  proprietors  of  the  Oxford  canal  were  autho- 
rized to  receive  certain  tonnage  does  in  reapect  of 
all  merchandize  (except  coals)  passing  out  of  the 
Oxford  canal,  along  the  Coventry  canal,  within 
three  miles  and  a  half  from  the  junction  of  the  said 
canals  at  Longford,  towarda  Coren'try,  (of  which 
three  miles  and  a  half,  two  miles  and  a  quarter  were 
situate  in  Foleabill).  On  the  establishment  of  the 
Grand  Junction  canal,  which  joins  the  Oxford  canal 
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tt  BnoDStoDi  proTisiont  were  made,  under  which 
one  class  of  tonnage  duea  were  giren  to  the  pro- 
prietora  of  the  Oiford  canal,  in  reapeet  of  genera] 
merchandiae,  (except  lime,  &c. )  and  another  claae 
of  tonnage  duea  in  respect  of  all  ooala  paasiog  out 
of  the  Oxford  cansl  into  the  Grand  Junction  canal, 
b^  way  of  and  aa  an  indemnification  against  any 
injury  tliey  might  sustain  by  the  forming  of  the 
line  of  the  Grand  Junction  canal. 

In  a  rate  made  for  the  relief  of  the  poor  of  the 
pariah  of  Foleahill,  the  Oxford  Canal  Company  were 
rated  for  certain  proportionate  amoonts  in  such  rate 
stated,  in  respect  as  well  of  dues  arising  from  mer- 
chandise carried  along  so  much  of  the  three  miles 
and  a  half  of  the  CoTentry  canal  as  lay  in  that 
parish,  aa  also  in  respect  of  the  two  classes  of  com- 
pensation or  indemnification  dues  payable  to  then 
for  inerobandiae  and  coals  paasing  out  of  the  Oxford 
canal  into  the  Grand  Jupcticm  canal  at  Braunaton  ; 
and  upon  appeal — Held,  that  the  proprietors  of  the 
Oxford  Canal  Company  were  properly  rated  :— 
First,  as  to  the  does  arising  from  merchandize  car- 
ried on  the  Coventry  canal,  and  as  to  the  propor- 
tion of  the  compensation  or  indemnification  dues 
for  merchandise  paasing  out  of  the  Oxford  into  the 
Grand  Junction  canal,  on  the  ground  that  the  land 
of  the  parish  of  Folei^ill  contributed  to  earn  those 
dues.  Secondly,  as  to  the  proportion  of  the  com- 
pensation or  indemnification  duea  for  coals,  on  the 
same  ground  ;  and  notwithstanding  that  the  Oxford 
Canal  Company  bad  no  profitable  user  of  the  one 
mile  and  nine  hundred  and  aiity-three  yards  of 
their  canal  lying  in  the  parish  of  Foleshill  in  respect 
of  coals,  and  conaequently  could  sustain  no  injury 
there,  to  indemnify  againat  which  such  compensa- 
tion dues  were  granted. 

The  criterion  by  which  tha  amount  of  canal  tolls 
is  to  be  sscertained  for  the  purpose  of  rating,  de- 
pends upon  the  question— what  they  would  let  for 
to  a  tenant.  For  the  purpose  of  determining  this 
question,  the  following  allowances,  in  addition  to  a 
proper  allowance  for  his  own  remuneration,  should 
be  made  to  the  supposed  tenant : — Ist,  Poor  rates. 
Sod,  Expense  of  collection.  3rd,  Repairs.  4th, 
Expense  of  works  in  keeping  up  and  renewing 
the  aupply  of  water.  Res  v.  Lower  Mitton,  8 
Law  J.  M.C.  57,  a.  c.  9  B.  &  C.  810,  s.  c.  4  M.  &  R. 

rii. 

By  a  canal  act,  the  proprietora  of  the  Oxford 
oanal  were  empowered  to  take  a  mileage  tonnage 
for  coala.  and  other  merchandises,  excepting  that 
they  were  not  to  take  a  tonnage  upon  coala  for  a 
distance  of  two  miles  meaaured  from  L  to  B.  As 
to  those  two  miles,  it  waa  enacted  that  the  proprie- 
tora of  tha  Coventry  canal  ahould  take  all  ibe  rates 
and  duties  payable  by  virtue  of  that  act  for  all  coals 
carried  from  any  part  of  the  Oxford  canal  within 
thoae  two  miles ;  and  the  proprietors  of  the  Oxford 
canal  were  to  take  all  the  rates,  payable  by  an  act 
for  making  the  Coventry  canal,  for  all  goods,  except 
coala,  conveyed  upon  any  part  of  the  Oxford  canal, 
and  afterwards  upon  the  Coventry  canal,  within 
three  milea  and  a  half  of  the  junction  of  the  two 
canals.  The  point  of  junction  of  the  Oxford  and 
Coventry  canals  was  in  tlie  pariah  of  F.  That  parish 
contains  one  mile  and  nine  hundred  and  sixty-three 
yards  of  the  Oxford  canal,  being  part  of  the  two 
miles  above  mentioned  ;  and  also  two  miles  and  a 


quartar  of  the  Coventry  csnal,  being  pot  af  ik 
three  miles  and  a  half  above  mentioned. 

By  an  act,  S3  Geo.  5.  c.  80,  for  making  the  Grad 
Junction  canal,  (reciting  that  it  was  appreheadd 
the  intended  canal  would  be  injorious  to  the  ea»> 
psny  of  proprietors  of  the  Oxford  canal,)  it  wm 
agreed   that  the   compensation    thereinafter  aca- 
tioned  should  be  msde  to  them  as  aa  iadeasijks* 
tion  Bgainst  such  injury.     It  then  aothorised  iks 
proprietors  of  the  Oxford  canal  to  take  for  aQ  cosh 
that  ahould  paaa  from  the  Oxford  canal  into  a^ 
upon  the  Grand  Junction  canal  tha  sum  of  Ss.  Si 
per  ton,  without  regard  to  the  distance  the  ssbb 
should  pass  on  the  Oxford  canal ;  and  for  afl  otksr 
goods  which  should  pasa  from  auj  navigable  caaai 
into  or  upon  the  Oxford  canal,  and  from  theaee  isto 
or  upon  the  Grand  Junction  canal,  or  frea  iks 
Grand  Junction  canal  into  or  upon  the  Oxfioid  cml, 
and  from  thence  into  or  upon  anj  other  canal,  (is 
sum  of  4<.  4d.  per  ton,  without  any  regard  lo  the  dis- 
tance the  same  should  pass  on  the  Oxford  ca^ :~ 

Held— first,  tlist  the  proprietors  oi  the  OxSsd 
canal  were  rateable  to  the  poor  in  the  parish  of  F, 
for  the  mile  tonnage  for  merchandise,  not  bsi^ 
coals,  passing  along  the  Oxford  canal  in  that  panak 

Secondly,  that  they  were  rateable  in  that  penik 
for  tbe  mile  tonnage  payable  to  tl^em  in  respect  sf 
tolls  collected  on  the  Coventry  camal,  in  tbe  |l«pa^ 
tion  which  one  mile  nine  hundred  and  sixty-i^ee 
yards  bears  to  two  miles. 

Thirdly,  that  they  were  rateable  in  that  parisb  for 
such  a  proportion  of  the  compensation  taasig«  pay> 
able  to  the  Oxford  canal  company-  under  the  Grand 
Junction  canal  act,  for  merchandise,  not  being  coab, 
passing  from  tbe  Coventry  canal  along  tbe  Oxbd 
canal  to  the  Grand  Junction  canal,  and  stM  wnd, 
and  consequently  through  the  pariah  of  F,  as  oes 
mile  nine  hundred  and  sixty^three  yards  bears  ta 
thirty-four  miles  and  seven- eighths,  the  disoHwa 
between  the  points  at  which  tbe  Oxford  canal  joias 
the  Coventry  and  Grand  Junction  canals. 

Fourthly,  that  they  were  rateable  in  that  paiiik 
for  the  same  proportion  of  the  compeasatioa  tee- 
nage for  coals  passing  along  the  same  ptftraa  ef 
the  Oxford  canal  from  the  Coventry  caaai  iato  the 
Grand  Junction  canal. 

Held,  further,  that  in  fixing  the  amonnt  of  the 
rate,  the  sum  paid  by  the  proprietors  for  the  poor- 
rate,  the  expense  of  collecting  the  tolls,  of  rspairiag 
the  banks  of  the  canal,  and  of  supplying  it  with 
water,  ought  to  be  deducted  from  the'gros*  profits. 
Rex  V.  the  Oxford  Canal  Company,  8  Law  J.  M.C68. 
a.  c.  10  B.  &  C.  163,  a.  c,  5  M.  &  R.  100. 

Where  a  canal  was  let  under  die  authority  of  aa 
act  of  parliament,  for  an  annual  sum  equivalent  ts 
the  annual  interest  of  a  sum  borrowed  to  make  it  :— 
Held,  that  such  annual  sum  shoold  be  taken  as  rest 
for  tbe  purpose  of  rating  the  lessee  to  the  reh^f  of 
the  poor ;  and  that  the  rent  should  be  apportionsd 
in  the  different  parishes  through  which  ths  caaal 
ran,  according  to  tbe  length  in  each  parish.  Aer  v. 
Chaplin,  9  Law  J.  M.C.  121,  s.c.  1  B.&Ad.  9<6. 

A  canal  act  provided  that  the  company  shoald 
he  rated  for  any  landa  taken  or  buildings  erected  in 
pursuance  of  that  act,  in  the  smne  jnvpartian  as  other 
lands  and  buildings  adjoining  to  or  lying  near  tbe 
same  were  rated :— Hekl,  that  they  were  to  be  rated 
according  to  the  actual    value   of  the  lands  aad 
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Miildiogs  wbich  the  company  bad  in  the  particular 
larish  ;  and  not  according  to  their  actual  prodactivo 
iilue  to  the  company.  Rex  ▼.  tA«  CheUner  and  Black' 
mler  Navigation  Company ,  9  Law  J.  M.C.  195,  a.  o. 
(B.&Ad.  14. 

(g)  Rating  in  aid. 

The  inhahitanta  of  a  particalar  part  of  a  pariah 
latered,  in  the  year  1714,  into  an  agreement  witb 
he  reat  of  the  parish  to  maintain  their  own  poor, 
tnd  accordingly  maiotained  them  ever  afterwarda. 
From  that  time,  that  part  waa  treated  aa  diatinct 
rom  the  pariah.  In  1753  separate  oTorseers  were 
hosen  for  that  part ;  from  that  time,  that  part,  bj 
ts  distinct  name,  appealed  and  resiated  appeala 
igainst  ordera  of  removal;  made  and  received  auch 
)rderB;  and,  among  them,  ordera  (o  and  from  the 
ntrish  of  which  it  bad  been  part.  In  1775,  and 
afterwards,  poor-ratt^a  were  made  in  the  usnal  form 
mder  the  atatute  of  Elizabeth,  and  were  allowed  by 
he  Justices ;  and  in  1800  a  conatable  for  the  place 
then  called  a  vill)  was  appointed  by  the  Quarter 
Seesiona: — Held,  that  these  facts  did  not  shew  a 
.egsl  separation  from  the  original  pariah,  so  as  to 
mtitle  the  place  to  obtain  a  rate  in  aid  upon  an- 
ither,  not  the  original,  pariah.  Rex  ▼.  the  Inhabi' 
ants  of  Eoit  Church,  8  Law  J.  M.C.  76. 


RECEIVER. 

(A)  Appointment. 

(B)  Liabilities. 

(C)  Practice. 


(A)  Appointment. 

Where  property  ia  yeated  in  trnsteea  for  the  bene- 
it  of  A, — on  a  bill  filed  for  the  purpose  of  establish- 
ng  securities  given  by  A,  the  Court  will  not  direct 
my  accounta  againatbim  in  bis  absence,  nor  appoint 
t  receiver.    Brown  v.  Blount,  9  Law  J.  Cbanc.  74. 

A  receiver  will  not  be  appointed  at  the  instance 
»f  a  party  claiming  aa  devisee  under  a  will,  the 
validity  of  which  ia  to  be  determined  by  an  isaue, 
mleas  the  claimant  satiafies  the  Court  that  there  ia 
i  reasonable  probability  of  hia  succeeding  on  the 
saue,  and  that  the  property  will  be  endangered  by 
)eing  left  iif  the  poaaeasion  of  the  beir-at>law. 
Diark  r.  Dew,  1  Rum.  ft  M.  103. 

In  a  auit  foe  the  apecific  performance  of  a  con- 
Tact  for  the  sale  of  an  estate  in  the  West  Indies, 
igaiust  a  parcbaaer  who  resided  there,  and  had  got 
nto  poasesnon  without  pa3'ingthe  porcbaae  money, 
ind  to  which  the  conpigneea  of  the  estate  were  also 
lefendants,— an  application  alao  for  a  receiver  of 
he  proceeds  of  the  consignments  was  refused,  the 
>rincipal  defendant,  the  purchaser,  having  never 
wen  served  with  a  aubpcena.  Stratum  v.  Davidton, 
I  Russ.  &  M.  484. 

(B)  Liabilities. 

A  receiver  appointed  by  the  Conrt  is  not  answer- 
lUe  for  a  loss  of  monies  by  the  failure  of  a  banker, 
f  they  are  not  mixed  with  hia  own  monies,  and  are 
iandjide  deposited  for  security  only,  under  circum- 
itanees  in  which  they  could  not  haye  been  properly 
Ssid  into  conrt.  Safway  y.  Salway,  9  Law  J.  Clkano. 
159,  8.C.  4  Ruaa.  60. 


(C)  Practice, 

Course  of  proceeding  to  compel  a  defendant  to 
deliyer  poasession  of  estatea  to  a  receiver.  Green  v. 
Green,  t  Sim,  430, 

Qii«re,  whether,  upon  a  petition  objecting  to  a 
Master's  report  of  a  receiver'a  accounts,  the  Court 
will  enter  into  a  consideration  of  the  particular  itema 
of  the  accounts. 

Even  where  there  is  reason  to  doubt  whether,  aa 
to  aome  points,  the  conduct  of  a  receiver  baa  been 
strictly  correct, — further  inquiry  will  not  be  ordered, 
where  the  attention  of  the  partiea  has  been  pre- 
yiously  directed  to  the  subject,  and  ample  oppor- 
tunity of  investigation  afforded  to  them.  Shewell  v. 
Jones,  S  Ruaa.  533. 


RECEIVER  OF  STOLEN  GOODS. 

A  and  B  were  indicted ;  A  for  stealing  six  bank 
notea  of  1001.  each,  and  B  for  receiving  '*the  said 
notea,"  knowing  them  to  have  been  stolen.  A  stole 
the  six  lOOi.  notes,  and  got  them  changed  into  tOL 
notea,  some  of  which  B  received : — Held,  that  B 
could  not  be  convicted  on  tbta  indictment.  Rex  y. 
Walkley,  4  C.  &  P  .132.  [Taddy,  Serj.] 

If  an  indictment  againat  a  receiver  state  the  prin- 
cipal felony  to  have  been  committed  by  A  B,  what- 
ever would  have  been  evidence  of  the  principal 
felony  to  convict  A  B,  is  receiyable  to  prove  this 
allegation  on  the  trial  of  the  receiver,  but  is  not 
conclusive.  Therefore,  if  A  B  confessed  the  prin- 
cipal felony,'  that  confeasion  is  admissible  on  the 
trial  of  the  receiver,  to  proye  the  commission  of 
the  principal  felony.  Rsx  v.  Blick,  4  C.  &  P.  377. 
[Bosanquet] 


RECOGNIZANCE. 

The  condition  of  a  recognizance,  returned,  filed, 
and  inrolled  aa  a  record,  cannot  be  Taried  by  a  rule 
of  court.     Rex  v.  Bingham,  3  Y.  &  J.  101. 

The  condition  of  a  recognizance  to  abide  the  award 
of  D,  cannot  be  varied  by  a  rule  of  court,  substituting 
M  for  D.     Hex  v.  Bingham,  1  C.&  J.  245. 


RECORD. 


To  prove  an  allegation  that  a  cause  was  carried 
down  to  trial,  it  is  necessary  to  produce  the  Niai 
Priua  record,  though  it  is  not  alleged  that  the  cause 
waa  in  fact  tried.  Parry  v.  CoUis,  Pea.  A.C.  47. 
[Kenyon] 

RECOVERY. 

(A)  Acknowledgment. 

(B)  Passing. 

(C)  Amendment. 


(A)  ACKHOWLEDOMBKT. 

Acknowledgments  of  finea  or  recoyeriea  may  be 
taken  in  Wales  by  attomies  of  the  Great  Sessions. 
Evant,  vouekee,  9  Law  J.  C.P.  41 ,  s.  c.  7  Bing.  149. 
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If  the  affidtyit  of  acknowled^nit  of  the  wtrrtDt 
of  attorney,  in  n  recorery,  omits  to  state  that  the 
commissioners  are  not  concerned  for  any  of  the  par- 
ties, the  Co  art  will  not  in  future  grant  leave  to  re- 
swear it.     Re  Sanflfi'i  recovery,  9  Law  J.  CP.  2(6. 

Although  the  notarial  seal  affixed  to  the  acknow- 
ledgment of  a  warrant  of  attorney  taken  abroad,  wis 
broken  to  pieces  and  destroyed,  the  Conrt  allowed 
the  recovery  to  pass,  on  an  affidavit  that  the  seal 
was  duly  affixed  at  the  time  the  oath  was  adminis- 
tered. Carewt  demandant ;  White,  tenant,  7  Law  J* 
C.P.  114,  p.c.  2  M.  &  P.  bhS, 

The  Court  refused  to  allow  a  recovery  to  paas^ 
where  the  christian  name  of  the  vouchee  had  been 
written  on  an  erasure  in  the  sffidavit  of  theoommis* 
sioners  of  the  scknow  lodgment  of  the  warrant  of 
attorney.     Munxiif,  vouchee,  7  Law  J.  C.P.  194. 

In  a  recovery,  the  word  *'  received"  having  been 
substituted  for  **  scknowledged,"  at  the  foot  of  the 
praecipe  and  warrant  of  atSmey,  the  Court  would 
not  allow  the  recovery  to  paM.  Ockley,  demandant ; 
Furber,  tenant ;  Ward,  vouchee,  5  M.  &  P.  249. 

(B)  Passing. 

The  Court  allowed  a  recovery  to  pass,  notwith- 
standing the  warrants  of  sttorney  of  the  vouchees 
were  taken,  some  on  one  pieoe  of  parchmeat.  and 
some  on  snother.  Sovtbridge,  dwmndant ;  Jayes, 
tenant ;  Partoni  and  four  othert,  vouched,  8  Law  J. 
C.P.  135,  S.C.  6  Bing.  4«6,  s.  c.  4  M.&  P.  119. 

The  Court  refused  to  allow  a  recovery  to  pass,  as 
to  one  of  two  vouchees  who  hsd  executed  the  war- 
rsntof  attorney  two  yeara  ago,  but  had  since  become 
insane.  Ex  parte  Crooke,  7  Law  J.  C.P*  15,  s.  c. 
5  Bing.  176,  s.c.  2  M.&  P.  264. 

Where  a  part  of  the  proceedings  in  a  recovery 
taken  in  France  were  written  on  paper  and  in  tlie 
French  language,  and  a  copy  thereof  ingroaaed  on 
parchment,  in  English,  and  Certified  by  a  notary 
to  be  "  a  faithful  translation"— the  Court  refused  to 
allow  the  recovery  to  pass,  and  aaid  that  the  notary 
mast  alao  make  affidavit  that  he  "understood  the 
French  language  ;"  and  that  the  proceedings  must 
he  retsken  on  parchment.  Nicholas  and  three  others, 
vouchees,  7  Law  J.  CP.  169,  s.  c.  S  M.  &  P.  28. 

The  Court  refused  to  allow  a  recovery  to  be  re- 
corded as  of  an  antecedent  term,  wherein  every  step 
had  been  duly  taken,  but,  by  mistake,  the  tenant 
had  omitted  to  appear  at  the  bar.  Anonymous,  8 
Law  J.  C.P.  110. 

The  Court  permitttfd  the  appesrsnce  of  the  tenant 
in  a  recovery  to  be  recorded  as  of  the  preceding 
term,  on  an  affidavit  that  he  had  heen  prevented  bjr 
illness  from  sttending  at  the  proper  time.  Anony* 
mous,  8  Law  J.  C.P.  286. 

(C)  Ambndmbnt. 

To  amend  the  writ  of  entry,  applioation  must  be 
made  to  the  Master  of  the  Rolls.  Uunter*s  recovery, 
9  Uw  J.  CP.  41. 

The  Court  will  permit  the  amendment  of  a  mistake 
in  putting  the  names  of  the  vouchees  instead  of  that 
of  the  tenant  in  the  praecipe  at  the  beginning  of  the 
writ  of  entry.     Attonymous,  8  Law  J.  C.P.  1 93. 

Amendmentpf  a  recovery  refused  where  the  party 
was  alwa^'s  known  by  the  name  which  had  been  in- 
serted, though  it  was  not  correctly  his  baptiamal 
name.     Addis,  demandant;    N orris,  tenant s   Power, 
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vtntehee,  9  Law  J.  CP.  166,  s.  c^  7  Ktaf.  4o5, «.  e. 
5M.&P.379. 

The  Court  r«fuaed  to  allow  a  rscoveiy  to 
words  **  calleth  to  wanmity"  being  insated 
of"  vouchHh  to  warraotjr."     AtuMtymumMg  8 
C.P.  197. 

Deacription  of  premiSM  m  a  recovoy 
Ailionymod$,  9  Law  J.  CP*  225. 

In  the  deed  to  lead  the  was  of  a  lecjopeiy 
premiaea  ware  deociibed  aa  a  ttOMtja 
of  a  messaage  and  three  hundred  acras  o£ 
in  the  recovery,  the  worda  ■'  or  haJfisadeaT' 
omitted :— the  Court  allowed   the  iMovarjr  ca  ks 
amended,  by  the  inaertioa  of  tiioae  worda  aftar  lbs 
word  '*  moiety.*'   Mmnnmrn,  sMccJket,  5  IL  &  P. 


REGISTRY. 
[Sea  Dbids.] 


RELEASE. 


The  Court  will  not  permit  an  actaaai  to  ba  i 
by  a  f^udulent  release  by  a  co-plaintiff'.    Lleyd  v. 
Meeking,  9  Law  J.  CJ".  50. 


REMAINDER. 
[See  Devise.] 

A  devise,  which  at  die  death  of  a  teatator  eps- 
rsted  as  an  eiecutory  devise,  may,  by  a  cbaaga  of 
circnmstanoes  after  faia  death,  becosae  a  caatingst 
remainder. 

Accordingly,  a  testator  devised  to  his  danghiv 
for  life,  remainder  to  John,  her  aoo.  his  betrs  sad 
assigns,  for  ever.  But  in  case  John  should  die 
before  the  daughter,  and  she  should  have  ao  eAm 
child  living  at  her  death,  she  was  to  dense  the  pfe- 
mises  to  auch  person  as  she  should  think  pnipsr. 
John,  the  dsughter's  son»  was  living  when  dto  taa>- 
tator  died ;  but  died  shortly  afterwaida.  Subasquaat 
to  the  death  of  John,  the  aaoghter  had  anoibet  aon; 
the  daughter,  after  the  birth. of  that  other  eon,  leriad 
a  fine : — Held,  that,  although,  until  the  death  ofihs 
grandaon  John,  the  power  to  the  daughter  to  denas 
to  such  person  as  she  should  think  proper,  eoold 
operate  only  as  sn  executory  devise,  yet,  upoa  tks 
death  of  John,  tiie  limitation  became  a  continfecat 
remainder,  was  barred  by  the  fine,  and  her  ctkr 
■on  could  not  recover  in  ejectment.  Dee  d.  Hams 
V.  Hotoell,  8  Law  J.  K.B.  123,  a. c.  10  &  &  0. 191, 
s.c.  5  M.&R.  24. 

A  has  a  contingent  remainder  in  fee,  and 
veya  it  to  B  aa  a  aecurity.  The  oootingent 
der  is  afterwards  barred  by  A^  mother,  vho  ao- 
quires  the  fee,  and,  by  her  will,  denias  her  ml 
estatea  to  trosteca,  upon  trust  to  sell,  and  invest  tbs 
money,  end  psy  two-thirds  of  the  dividends  ts  or 
for  the  benefit  of  A,  for  his  life,  with  a  siaulsr  timt 
as  to  two- thirds  of  the  rents  of  the  estates  not  aoU  :•* 
Held,  that  the  interest  of  A  ia  bound  by  the  arcaii^ 
given  to  B.    Brown  v.  Blount,  9  Law  J.  Cfaaa&74b 

A  fine  levied  by  a  contingent  rsmainder-aMn  dM 
not  of  necessity  destroy  hxs  eslste.     When  the  ii- 
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niton  of  thdcODOSor  if  prop«fly  shewn  by  the  deed 
KsUring  the  uses,  the  fine  works  by  estoppel  onlj. 

A  Btrmnger  in  estste  csnnot  tske  sdventsge  of  sach 
I  estoppeL 

Accordingly,  the  deeds  of  ooDTeyance  to  the  lessors 
fthe  plaintiff  were  made  after  the  remaioders  be- 
ime  rested;  they  recited  fines  tur  c^nnxantt  d« 
roU  levied  bj  the  parties  while  the  remainders 
ere  contingent.  The  defendant  was  a  stranger  in 
itate : — Held,  that  tbs  nature  of  the  fines  might  be 
>llected  from  the  recitals;  that  those  contingent  re- 
minders were  not  thereby  destroyed  ;  bat  that  the 
nes  operated  by  way  of  estoppel  only ;  and,  therefore, 
inasmuch  as  the  defendant,  being  a  stranger,  could 
nt  take  advantage  of  the  estoppel,)  that  a  good 
tie  in  ejectoMnt  could  be  made  by  parties  dsiming 
nder  a  conveyance  by  the  conusors,  after  the  re* 
lainders' vested,  against  all  but  parties  or  privies 
>  the  fines. 

By  marriage  settlement,  W  M  and  T  M  conveyed 
ertain  lands  to  trustees,  thfir  heirn  and  assigns,  to 
be  use  of  W  M  for  life,  with  remainder  to  trustees 
)  preserve  contingent  remaindera;  remainder  to 
'  M  for  life ;  remainder  to  trustees  to  preserve  coo* 
Logent  remainders ;  remainder  to  the  use  of  the  first 
dJ  other  sons  of  T  M  by  M  H,  sncceasirely  in  tail 
lale;  with  remainder  to  the  nse  of  the  right  heirs 
lale  of  T  M  for  ever : — Held,  that  the  eldest  son  of 
!*  M  took  a  contingent  remainder,  which  on  the 
eath  of  TM  became  vested ;  and  that  the  ultimate 
emainder  in  fee  simple,  on  the  death  of  such  elder 
on  without  issue,  vested  in  H  M,  the  only  other 
onofTM. 

By  the  same  settlement  other  premises  were  con- 
eyed  to  the  same  trustees,  to  the  use  of  T  M  for 
iro,  with  remainder,  during  his  life,  to  the  trustees 
0  preserve  contingent  remainders;  remainder  to 
he  nse  of  M  H,  the  intended  wife,  for  life,  for 
aisiag  an  annual  sum  ;  and,  subject  thereto,  to  the 
ise  of  the  first  and  other  sons  of  T  M  by  tJie  said 
il  H,  sacoessively  in  tail  made ;  with  remainder,  in 
lase  there  should  be  no  issue  male,  but  should  be 
■sue  fenuile,  to  the  use  of  the  issue  female,  for  rais^ 
Dg  portions  to  be  paid  at  the  age  of  twenty-one ; 
he  tmstees  to  raise  maintenance  for  the  daughters, 
intil  they  should  attain  that  age,  out  of  the  rents ; 
>at  if  the  said  portions,  at  the  times  of  payment, 
Kwld  not  be  advanced  out  of  the  profits  of  the  pre* 
Disss,  the  said  premises  should  stand  charged  with 
he  payment  of  the  portions,  ss  soon  after  as  the 
Hune  could  be  advanced  and  raised,  &c.;  and,  after 
raising  and  paying  the  said  sums  of  money,  or  in 
nse  there  should  be  no  issue  female,  to  the  use  of 
Jte  right  heirs  male  of  T  M  fVir  ever  :~Held,  that 
the  trustees  at  all  events  took  only  a  limited  fee, 
ivhioh  determined  when  the  portions  were  paid; 
that,  upon  failore  i^  the  estste  limited  by  the  settle- 
ment, the  ultimate  fee  resulted  to  the  settlor ;  and 
that,  no  olaim  having  been  made  by  the  trustees 
ioring  more  than  twenty  years*  adverse  possession, 
the  presumption  wss,  that  their  right  was  satisfied. 
w  released,  and  could  not  be  set  op  by  a  stranger 
M  a  defence  in  an  action  of  ejectment* 

H  M  died  without  issue,  devising  all  the  premises 
mentioned  in  the  settlement  to  his  widow  for  life } 
rsmsinder  to  the  sons  and  daughters  of  his  nephew 
lad  of  his  niece,  as  tenants  in  common.  The 
tenant  for  life  took  possessiom  of  the  premises,  and 
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ntained  that  possession  until  within  two  years  of 
her  death,  when  the  defendant  entered  and  exer- 
cised certain  acts  of  ownership,  but  did  not  conti- 
nue in  possession.  A  month  after  the  death  of  the 
tenant  for  life,  and  about  six  weeks  before  the  com- 
mencement of  the  action,  the  defendant  again  ob- 
tained possession  and  ploughed  the  land;  but  it 
did  not  appear  whether  the  parties  entitled  in  re- 
msinder  had  entered  previously,  or  that  the  defen- 
dant's possession  wss  with  their  knowledge  and 
Bgrainst  their  will : — Held,  that  the  defendant's  acts 
did  not  amount  to  a  disseinn,  or  give  him  socb  an 
estate  by  wrong  as  prevented  the  remainder-mem 
from  exeeuting  a  conveyance  of  the  estate  to  the 
lessors  of  the  plaintiff.  Dm  dem.  Bruits  v.  Msrtvn, 
7  Law  J.  K.B.  €0,  s.  c.  8  B.  &  C.  497,  s.  c.  t  M.  &'H. 
485. 

Although  a  receiver  has  been  appointed,  and  he 
has  paid  over  rent,  accrued  from  the  rent  day  next 
preceding  the  death  of  the  tenant  for  life  to  the  day 
of  her  death  (upon  lands  let  from  year  to  ydsr),  to 
her  pezsonal  representatives,— the  Court  will  order 
them  to  refund  the  same,  and  pay  it  over  to  the 
remainder-man.  Brown  v.  CandUr,  9  Law  J.  Chano* 
ai«. 

A  contingent  remainder-man  conveyed  his  inter- 
est to  secure  a  debt ;  the  remainder  was  afterwards 
destroyed  by  the  tenant  of  the  prior  estate ;  the 
remainder-man  afterwards  acquired  a  new  interest 
in  the  property,  under  the  will  of  that  (snant:— 
Held,  that  it  was  available  to  the  creditor*  Noil  t» 
BewUy,  3  SiuL  103* 


REPLEVIN. 
[See  Amendment,  Payment,  and  Practice.] 

A  declaration  in  replevin  must  state  the  parish 
or  place  in  which  the  taking  occurred*  0*NtiU  v. 
Paul,  9  Law  J.  K.B.  268. 

In  replevin,  by  reason  of  a  clerical  error  the 
avowry  omitted  to  state  that  the  plaintiff  was  tenant 
to  ths  avowant;  but  the  Court  held,  that  the  allega- 
tion that  the  plaintiff  held  the  premises  under  a  de« 
mise  at  a  yearly  rent,  and  that  a  certain  sum  of  the 
Tent  aforeiaid  was  due  from  the  plaintiff  to  the  avow- 
ant, sufBciently  shewed  that  the  former  was  tensnt 
to  the  latter.  Jamet  v.  Colqukont  9  Law  J.  C.P.  90, 
s.  0. 7  Bing.  f  65. 

In  replevin,  the  defendant  made  cognisance  as 
bailiff  of  W  G  T,  for  rent  in  arrear  under  a  demise 
at  the  yearly  rant  of  170/.  The  evidenee  was,  that 
the  premises  were  conveyed  to  W  G  T  by  two  of 
three  trustees  only,  the  third  not  hating  executed 
the  conveyance: — Held,  a  variance.  Pkilpott  v« 
Dobbintony  7  Law  J.  C.P.  348,  s.  c<  6  Bing.  104| 
S.C*  3M.&P.320. 


REQUESTS.  COURT  OF. 

(A)  Jorisdiction. 

(B)  Costs. 

(A)  Jorisdiction. 

[See  EUcint  v.  Harding,  poft,B.] 

iVhere  an  officer  of  the  sheriff  of  Middlesex  r^ 
sided  and  carried  on  bis  business  in  that  oounty^ 
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bat  kept  an  olSce  or  oountiogohoote  io  the  etty  of 
Loodon,  in  partnership  with  his  son : — Held,  tbmt 
he  most  be  taken  to  be  a  person  seekiDg  bis  lireli- 
hood  in  London,  within  the  meaning  of  the  London 
Court  of  Requests  i^ct,  39  &  40  Geo.  3.  c.  104.  s.  5. 
Bushuill  ▼.  Levi,  7  Law  J.  C.P.  115,  s.  c.  5  Bing. 
S15,8.  c.  «  M.&  P.  577. 

A  defendant,  to  entitle  himself  to  the  sdrantsge 
of  the  39  &  40  Geo.  3.  c.  104,  (the  London  Coart 
of  Requests  Act,)  must  shew  that  he  is  keeping  a 
shop,  &c.  or  seeking  his  liyelihood  by  oarrying  on 
business  in  London  on  his  own  account.  Thereiore, 
a  clerk  in  the  Excise  Office,  London,  held  not  to  be 
within  the  set,  although  he  was  erery  day  from  ten 
to  four  at  that  office ;  and  was  there  served  with  the 
writ  in  the  cause,  directed  to  the  sherifis  of  London. 
Smiih  ▼.  HuTTtU,  8  Law  J.  K.B.  198,  s.  c  10  B.  & 
C.54f. 

(B)  Costs. 

Under  the  Westminster  Court  of  Conscience  Act, 
23  Geo.  2.  o.  27,  the  superior  courts  have  no  power 
to  enter  a  suggestion  to  deprive  a  plaintiff  of  costs 
for  suing  for  a  debt  cognizable  by  the  court  of  con- 
science ;  the  act  merely  empowers  the  defendant  to 
take  advantage  of  it  by  plea.  Andrewt  v.  PkiUipif 
8  Law  J.  C.P.  122. 

A  defendant  who  has  removed  a  cause  from  the 
Lord  Mayor's  Court  of  London  into  one  of  the  supe- 
rior courts,  is  yet  entitled  to  the  benefit  of  the  39 
&  40  Geo.  3.  c.  104,  (the  London  Court  of  Requests 
Act,)  to  depi'ive  the  plaintiff  of  his  costs,  if  he  re- 
eover  less  than  5^  Cnpland  v.  Jacobt,  8  Law  J. 
K.B.  321. 

Where  a  clerk  in  court  and  an  attorney  of  the 
Court  of  King's  Bench,  sued  an  attorney  of  the  latter 
court  by  capims  of  privilege,  and  recovered  less  than 
5L  :— Held,  that  the  clerk  in  court  did  not  lose  his 
privilege,  and  that  the  defendant  was  not  entitled 
to  enter  a  suggestion  on  the  roll  to  deprive  the  plain- 
tiffs of  costs  under  the  London  Couit  of  Requests 
Act,  39  &  40  Geo.  3.  c.  104.  EUtiut  v.  Harding,  9 
Law  J.  Exch.  82,  s.  c.  1  C.  &  J.  345,  s.  c.  1  Tyrw. 
274. 

Where  the  plaintiff  sues  on  a  disputed  account 
for  a  larger  sum,  and  the  verdict  is  under  5/.,  the 
defendant  is  entitled  to  a  suggestion,  under  the  39 
&  40  Geo.  3.  c.  104.  s.  12,  to  deprive  the  plaintiff 
of  costs.     Harris  v.  Widdowt*^,  B  Law  J.  C.P.  122. 

Where  a  demand  considerably  above  5/.  has  been 
reduced  below  that  sum  by  the  effect  of  a  plea  of 
the  Statute  of  Limitations,  the  defendant  is  not 
thereby  deprived  of  his  right  to  enter  a  suggestion 
nnder  the  London  Court  of  Requests  Act,  39  &  40 
Geo.  3.  c.  104.  Rothery  v.  Munningt,  8  Law  J, 
K.B.  386,  8.  c.  1  B.  &  Ad.  15. 

In  an  action  to  recover  3/.  <>«.,  remaining  due  to 
plaintiff,  on  a  bill  of  ezchaiii^e  for  8/.  6«.,  which 
Dili  was  given  to  secure  the  bHlsnce  of  an.  account 
between  the  partiesoriginally  amounting  to  more  than 
lOOi.: — Held,  that  the  defendant  was  not  entitled 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  his 
costs,  under  the  Boston  Act,  47  Geo.  3.  sess.  2.  c.  1, 
the  15th  section  oustiog  the  commissioners  of  their 
jurisdiction  to  determine  any  cause  for  any  debt 
being  the  balance  of  an  account  or  demand  originally 
«xceeding  5/.  Abbey  v.  Lill,  7  Law  J.  C.P.  96,  s.  c. 
2  M.  &  P.  534,  s.  c.  5  Biog.  299. 


In  an  action  in  tlia  Kwctiaqoor  for  work 
against  a  defendant  residing  in  tbe  Isle  of  W%k, 
where  the  verdict  was  takm  by  coasent  fix-  5L,  i&s 
sum  sued  for  being  upwnrdfl  of  SL : — HeM.  thsl 
under  the  locsl  act  for  the  sommaiy  leioieij  of 
small  debts  in  that  island,  tlie  pIsiDtiff  was  not  ••- 
titled  to  costs. 

The  Court  will  not,  on  a  nsotioB  to  entsr  s  s^- 
gestion  on  the  roll,  receive  tba  fiiets  fraai  affidsfits* 
bat  will  require  the  Judge's  report.  Omka  v.  JAce, 
13  Price,  793. 


KESCVE. 

Attachment  absolute  for  reacue,  on  aa  sftdsnt  of 
the  sheriff's  officer,  setting  forth  tha  sfaenff's 
of  the  fact.    Luikd  v.  Otsca,  8  Law  J.  C.P.  196. 


RETAINER. 
[See  Executor  and  Aoministsator.] 

Where  the  debtor  makes  his  creditor  executor  of 
his  will,  the  law  raises  no  presumption  that  the  cr^ 
ditor  baa  retained  enough  to  pay  hia  debt,  aadi  it 
be  ahewn  by  evidence  that  he  has  reoeived  eaoegfc 
for  that  purpose.  Whiu  v.  Fiick,  7  Law  J.  iLfi.£dL 


REVENUE. 

[Amendment  of  laws  of  Customs,  10  Gso.  4. 
c.  43,  7  Law  J.  Stat.  76. 

[Certain  oaths  snd  affinnations  made  in  ths  Cei- 
toms,  abolished,  1  &  2  W.  4.  c.  4,  9  Law  J.Stat.5. 

[Fees  of  officers  of  Customs  reguUtad  by  1  &  2 
WilL  4.  c.  40,  9  Uw  J.  Sut.  79.] 

A  person  acting  as  a  broker  and  aactioneor  em- 
ployed by  the  agent  in  England  of  a  foreiga  smhsi 
sador,  who  had  quitted  this  coontry  at  the  tenaiaa- 
tion  of  his  embsssy,  to  sell  ou  his  exeeOeacVs 
account  certain  wines,  spirits,  &c.,  by  aaetiss, 
which  had  been  imported  by  the  ambosaador  da^ 
free,  held  to  be  personal^  liable,  as  i^geot  of  sU 
parties,  to  psy  the  duties  of  Customs  in  respect  of 
tlte  goods  80  sold  by  him,  under  the  Gucmaatanees 
of  this  case,  where  he  had  reoeived,  altbo«Kgk  he  had 
from  time  to  time,  as  he  received  the  mdaey,  paid 
the  net  amount  over  to  his  employer,  the  imassdislB 
agent  of  the  vendor. 

The  ambassador's  privilege  beld  to  have  oessed 
to  protect  the  wines  from  duty,  wbea  so  sold  to  a 
purchaser. 

Quare,  whether  an  information  filed  agatast  tbs 
auctioneer  for  the  recovery  of  the  duties,  consiftiBg 
of  a  count  in  debt  on  the  statute,  and  a  count  for 
naoney  had  and  received,  be  suatainable,  under  (he 
circumstances,  on  tlie  first  count,  or  on  the  atoad; 
the  Chief  Baron,  Graham  and  Gaitow.  Bsrana, 
being  of  opinion  that  the  verdict  for  the  Crown 
might  be  supported  on  the  second  ooont^WaMroafs 
Hullock,  B.,  ted  teutiente  the  defendsai  liable  on  Uw 
first  couot.  The  Auomty  General  t.  ThermUm,  IS 
Price,  805. 

An  entry  and  landing  of  goods  by  bill  of  aight, 
without  perfect  entry,  will  not  protect  froin  peaaltiet 
parties  making  such  entry  and  landing  with  a  view 
to  a  fraudulent  evasion  of  dutiea.    Attemey  Geeeni 
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v.'Hawhet,  9  Law  J.  EzcB.  16,  a.  c.  1  C.  &  J.  IfO, 
s.  c.  1  Tjrrw.  3. 

Whether  ■  general  writ  of  aasistance  will  autho- 
fise  in  entry  into  a  house,  to  search  for  ancustomed 
goods,  there  being  reasonable  caoae  to  anspect  each 
goods  are  there ;  or,  whether  the  officer  most  enter 
and  search  at  hia  peril,  and  be  justified  or  not,  ac« 
cording  to  the  result  of  the  search— futrre. 

SembU — At  all  eyents  the  officer  would  not  be 
jostlfied,  unless  there  was  reasonable  cau«e  of  sus- 
picion. Bex  V.  Wattt,  8  Law  J.  K.B.  381,  s.  c 
1B.&  Ad.  166. 

Motion  for  an  attachment  against  parties,  for  die* 
obeying  an  order  of  oommissioneTB,  appointed  to  in- 
quire of  debts  due  to  the  King,  requiring  production 
of  papers. 

Qu4tre — Whether  parties  in  trade,  against  whom 
a  commusion  had  issued  to  hold  an  inquisition,  to 
find  whether  they  are  indebted  to  the  Crown  for 
arrears  of  duties  of  Excise,  on  the  commodities  sold 
by  them  in  the  course  of  their  businese,  and  who, 
on  attending  in  pursuance  of  a  summons,  to  be  ex- 
amined by  the  commissioners  on  the  inquest,  refused 
to  submit  to  such  examination,  unless  attended  by 
their  solicitor,  are  compellable  to  produce  before 
tbem,for  their  inspection,  the  partnership  books,  for 
the  purpose  of  furnishing  evidence  of  the  amount  of 
duties  in  arrear,  without  first  being  duly  released, 
by  competent  measures  and  authority,  from  any 
penalties  which  the  contents  of  such  books  might  be 
the  means  of  shewing  or  ascertaining  that  they  had 
incurred. 

Qu€tre — By  whom,  and  by  what  means  such  in* 
demnity  is  to  be  secured  to  the  parties. 

It  cannot  be  given  by  the  solicitor  to  the  Excise, 
of  his  own  personal  authority. 

Proceedings  for  duties  widiheld  and  in  arrear,  in- 
voWe  (tembU)  a  waiver  of  penalties.  Rex  v,  Dausey, 
12  Price,  588. 

In  a  case  of  issues  on  writ  q(  dietringat  for  arrears 
i>f  land-tax  set  intuper. 

Service  of  order  for,  on  sheriff.  Attorney  General 
V.  InhabitanU  ofAtkby  Tolmlle,  12  Price,  649. 


REVERSION  AND  REVERSIONER. 

[Scotch  reversions,  within  burgh,  10  Geo.  4.  c.  19, 
7  Law  J.  Stat.  33.] 

A  reversion  depending  upon  the  contingency  of 
lihe  tenant  for  life,  who  was  sixty-three  years  of 
ige  snd  a  iMchelor,  dying  without  issue,  is  not  the 
rabiect  of  estimate  or  calculation. 

Bnt  the  purchaser  of  thia  reversion  having,  in  his 
treaty  with  the  vendor,  proposed  to  deduct  one-half 
!>f  the  reversion  in  respect  of  such  contingency,  and 
the  treaty  having  been  concluded  upon  that  basis, 
the  Court,  as  between  the  vendor  and  purchaser, 
ivill  value  the  contingency  accordingly.  Baker  ▼. 
Bent,  1  Russ.  &  M.  224.  s.  o.  1  Tam.  368. 

A  reversioner  may  maintain  an  action  for  a  nui- 
sance, which  produces  no  present  injuiy  to  his  re- 
version beyond  that  to  the  right,  and  which  may  be 
removed  before  the  reversion  cornea  into  possession. 
Shadwell  v.  Htitehinton,  2  M.  &  M.  350,  «.  o.  3  C. 
k  P.  615.  [Tenterden] 

After  a  reversioner  has  recorered  in  an  action  for 
in  obstruction,  to  the  injury  of  his  reversionary 
interest,  he  may  yet,  if  the  obstruction  be  continued. 


maintain  another  action  for  continuing  the  obstroc* 
tion.  Skadwell  v.  Hutehinson,  9  Law  J.  K.B.  142, 
s.  c.  2  B.  &  Ad.  97,  s.  c.  4  C.  &  P.  333. 

In  case,  by  a  reversioner,  for  an  injury  done  to  the 
reversion,  it  is  no  answer  that  the  injunr  complain- 
ed of  was  caused  by  the  wrongful  act  of  the  tenant, 
for  which  he  might  be  liable  to  an  action.  Lard 
Egremant  ▼.  Pulman,  1  M.  &  M.  404.  [Tindal] 


REVIEW. 
[See  Practice.] 

[Dew  V.  Clarke,  4  Russ.  511,  Dig.  Law  J.  460.] 

A  commission  of  review  is  not  grantable,  unless 
the  Lord  Chancellor  be  satisfied  that  the  principles 
of  law,  on  which  the  Court  decided,  were  wrong, 
or  that  the  facts  were  either  misstated  or  misunder- 
stood.    Wyatt  V.  Ingram,  3  Hsg.  Ec.  467. 


RIGHT.  WRIT  OF. 

The  word  eepleet  having  been  omitted  in  the  count, 
and  it  having  been  iudoraed  by  an  attorney  in  the 
country,  the  tenant  signed  iudgment  of  fiot<  pros.— 
The  Court  held  it  to  be  irregular,  and  gave  the 
demandant  leave  to  amend  on  payment  of  coets. 
W^,  demandant  I  Lane,  tenant,  7  Law  J.  C.P.  71, 
s.  c.  5  Bing.  283,  s.  c.  2  M.  &  P.  478. 


RIOT.  AND  RIOT  ACT. 

If  parties  assemble  together  for  a  purpose,  which, 
if  executed,  would  make  them  rioters,  but,  having 
assembled,  they  do  nothing,  and  separate  without 
carrying  their  purpose  into  effect, — this  is  an  unlaw- 
ful aaaembly.  Bex  v.  Birt,  5  C.  &  P.  154.  [Pattesoa] 

If,  in  reading  the  proclamation  from  the  Riot  Act, 
the  magistrate  omit  to  read  the  words  *''God  save 
the  King,"  at  the  end  of  it,  persons  remaining  toge< 
ther  for  an  hour  alter  such  reading  of  the  proclama- 
tion cannot  be  capitally  convicted  under  sect.  1.  of 
that  act  Her  ▼.  Child,  4  C.  &  P.  442.  [Vaughan, 
and  Alderson] 

Twelre  persons  were  indicted  for  a  riot  and  as- 
saulting J  \V.  The  indictment  did  not  conclude 
in  terrorem  popnlu  Several  of  the  defendants  had 
been  convicted,  and  at  an  ensuing  sssize,  at  which 
the  remaining  defendants  were  tried,  there  was 
evidence  that  they  had  joined  in  the  riot,  but  there 
was  no  proof  of  any  assault,  except  the  words  "  po.  se," 
and  "  guilty,"  written  on  the  indictment,  over  the 
namea  of  the  convicted  defendants: — Held,  that 
this  was  no  proof  of  an  assault  as  against  the  pre- 
sent defendants,  snd  that  the  present  defendants 
could  not  be  convicted  of  the  riot  only,  as  the  in- 
dictment did  not  conclude  in  terrorem  populi.  Rex 
V.  Hughte,  4  C.  &  P.  373.  [Park] 

If  persona  be  charged  with  a  riot  and  cutting 
down  fencee,  and  the  indictment  do  not  conclude  in 
terrorem  papuli,  they  cannot  on  that  indictment  her 
convicted  of  a  riot,  but  may  be  convicted  of  an 
unlawful  assembly.  Rex  y.  Cox,  4  C.  &  P.  538. 
[Patteaon] 

An  indictment  on  the  Riot  Act,  t  Geo.  1.  sf.  2.  c  5.- 
s.  1 ,  for  remaining  assembled  one  hour  a Aer  pro- 
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cbimiitioD  mftde,  need  not  oharg«  iIm  original  riot  to 
bare  been  in  temrem  papulL  Ru  ▼.  Jamet,  5  C.  &  P* 
IAS.  [Pattetoo] 

VVliare  penooa  were  conriotad  of  a  riot,  attended 
hj  acne  riolence  to  the  proaecotort,  the  latter  were 
held  entitled  to  coata  aa  "  parties  aggriered/'  under 
the  5tii  &  6U1  Wm.  and  Marr,  o.  11.  B.S.  although 
the  riot  originated  out  of  a  diapute  aa  to  the  oiBoa 
of  churchwarden,  to  which  office  both  the  proae- 
cutora  and  (he  defendants  laid  claim.  Rex  v.  Tkomp- 
kins,  9  Law  J.  M.C.  81»  a.  c.  S  B.  &  Ad.  287. 


RIVER. 
[Sea  Water  and  Watercovrsb.] 


ROBBERY. 

If  peraona  who  had  formed  part  of  a  mob,  obtain 
money  from  a  party  by  adviaing  him  to  gire  money 
to  the  mob,  and  be  indicted  for  thia  aa  a  robbery,— 
the  proaecutor,  to  shew  that  thia  waa  not  bond  Jide 
advice,  may  give  evidence  of  demanda  of  money 
made  by  the  aame  mob  at  other  placea,  before  and 
afterwarda,  in  the  courae  of  the  aame  day,  if  any 
of  the  priaonera  were  preaent  on  tboae  occaaionaw 
Jf «i  V.  Winkuwrth,  4  C.  &  P.  444.  [J.  Parke] 


ROMAN  CATHOLIC. 

[See  6  Geo.  4.  0. 7,  for  the  relief  of  the  Roman 
Catholica,  7  Law  J.  Stat.  15.] 


SACRILEGE. 

If  a  church  tower  be  built  higher  than  the  church, 
and  have  a  aeparate  roof,  but  have  no  outer  door, 
and  be  only  aoceaaible  from  the  body  of  the  church, 
from  which  it  ia  not  aepaiated  by  any  partition, 
thin  tower  ia  a  part  of  the  church  within  the  mean- 
ing  of  the  atat.  7  &  8  Geo.  4.  c.  <9.  a.  10.  Rex  v. 
h'httltr,  Tum$r  and  DavU,  S  C.  &  P.  585.  [Parke] 


SALVAGE. 

Salvaga  refuaed  for  bringing  into  a  port  a  barge 
found  ( withont  anchor  or  crew)  aground,  where  it  waa 
a  common  uaage  to  leave  bargee.   Upnor,  t  Hag.  3« 

Where  the  ahip  of  a  neutral  bad  been  aeised  by  a 
belligerent,  00  an  unfounded  charge  of  the  breach  of 
a  blockade,  and  the  crew  of  the  ahip  which  waa 
aeized,  afterwarda  reacued  her,  and  took  her  to  her 
deotined  port :— Held,  that  thia  reacoe  did  not  en« 
title  the  crew  to  aalvage.  WiUon  v.  Anderton,  9 
Law  J.  K.B.  48.  a.  c.  1  B.  &  Ad.  450. 

Claim  of  a  paaaeuger  to  aalvage  not  auatained. 
BranUan,  t  Hag.  3,  n. 

The  crew  of  another  veaael  on  board  the  wrecked 
▼eaael,  rather  aa  paaaengera  than  aa  part  of  the  crew, 
are  entitled  to  aome  reward  for  aalvage  aervicea. 
Salacia,  ^  Hag.  269. 

Under  the  general  rule,  that  a  peraon  not  actually 
orcti{.>ied  in  effecting  a  aalvage  aervice  ia  not  entitled 
to  t*hare  in  a  talrage  remuneration,  the  claim  of 


an  officer  of  a  eoaat  gatrd  deCaelmiaBt,  wbo  mt  \m 
men  and  boat,  but  did  not  aaaiat  in  poraoa.  icjacted. 
Vine,  t  Hag.  1. 

The  proviaiona  6  Geo.  4.  e.  49,  aod  tbo  otdcr  ia 
eonncil  of  September  1825,  do  not  apply  retroapee- 
tJTely  to  caaea  of  aalvage  or  roaciiea  ftam  piiatn 
made  and  adjudicated  upon,  before  the  paaaiBg  cf 
that  act ;  and  the  Coort  of  Admiralty  haa  no  powu 
of  ita  own  authority,  to  adopt  the  prindplo  of  con- 
atractive  aalrage.  The  Coort,  therefbro,  rejected  Aa 
daim  of  the  Admiral  to  ahare  in  auch  paitaa,  if 
Btatute  and  order  in  council  applied,  woald 
to  him  in  the  eaaa  of  a  reacao  cif  a  Britiali  vaa 

Qucrt— whether  the  right  of  the  Adnuial 
6  Geo.  4.  c.  49,  to  ahare  in  aalvago  for  the 
veaaela  from  piratea,  extenda  to  foreign  ahip& 

All  aalvage,  whether  civil  or  military,  ia 
on  the  equity  of  remunerating  prirate  and 
neoua  aervioea  rendered  in  the  protectloD  of  tbefivea 
and  property  of  others.   Ca/ypse,  9  Haig.  f09, 918. 

Qiiiert— whether,  if  a  coatou  to  render  motad 
aaaiatance  be  eatabliahed,  it  would  exduda  a  daia 
for  aalvage.     Margant,  9  Hag.  48,  n. 

Where  venelaaail  aa  conaorta,  and  under  an  agiea- 
mant  to  render  mutual  aaaiatanoe,  the  Conn  vdl 
not  entertain  a  claim  for  aalvage  foraerv 
ad  by  one  to  the  other.     Zephyr,  t  Hag.  49. 

Where  aTeaael  beingindiatreaa,aB  agi  twmm 
tared  into  with  the  maater  of  another  Teaaal  Art 
ance  for  a  aom  certain,  the  Court  cannot 
daim  from  the  owner  for  advaga.  MmlgTam,tH9f.fT, 

The  Court,  upon  the  evidence,  beiag  wtidiad 
that  it  waa  underatood  and  aufficientlr  apnaaad 
that  a  peraon,  appointed  *'  true  and  lawM  attoney, 
in  the  name  of  the  maater,  to  uae  all  poaaibia  mawa 
for  the  recovery  of  the  ahip  aod  cargo,"  dionld  act 
aa  agent,  and  that  hia  claim  for  aalvage  ahoald  be 
controlled  by  that  underatanding : — Held,  thataneb 
character,  neverthelesa,  did  not  whdiy  aapamda 
the  character  of  aalvor,  ao  aa  to  exdnde  the  jaria- 
diction  of  the  Coort  of  Adnuralty.  The  Court,  oal 
of  the  value  of  4,500<,  gave,  togethor  wttb  ooati, 
9251.  in  addition  to  815i.  15i.  6d.  for  diibujaeMBBta, 
Happy  Return,  9  Hag.  198. 

War  aalvage  being  generally  fixed  at  a  low  rata, 
may,  on  special  aervicea,  in  the  nature  of  cml  ad- 
rage,  be  increased .     Sir  Fmneis  Burton,  9  Hag.  I5f . 

In  caaea  of  civil  aalvage,  the  Court  of  Adaizalty 
doee  not  reoi^iae  the  rule  of  proportioa,hetawarda 
an  equitable  remuneration  ibr  the  aervice  uadend, 
though  Buch  remuneration  ia  more  liberally  aBoCtad 
in  caaea  of  large  value.  Arbitratora  having  givaa 
one-fourth  of  the  ahip,  via.  6001,,  the  Court  award- 
ad  out  of  the  cargo,  of  the  value  of  38,000^,  1/NNNL 
for  contingent  loaaea,  1,.5(KM.  advaga  revrard,  aad 
900/.  for  the  maater'a  particular  expenaaa. 

In  caaea  of  large  value,  and  whore  the  aervice  bus 
been  rendered  vritb  risk  to  the  property  ef  the 
owners,  the  Court,  both  in  maritime  and  mlitaiy 
aalvage,  allota  a  portion  to  the  ownera.  Safarte,  9 
Hag,  «269— 4. 

In  .a  caae  of  derelict  of  extraordinary  merit,  wfaaia 
the  proceeda  were  600/.,  and  the  number  of  fahoia 
four  hundred,  the  Court  inolined  to  give  a  larger 
aum,  but  finally  gave  only  a  moiety,  (aa  ao  prtce- 
dent  of  the  allowance  of  a  lai^ger  proportion  could 
be  produced,)  and  directed  the  coats  to  be  paid  oat 
of  the  other  moiety.     Frances  Mary,  'i  Hag.  89. 
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A  inbiaty  tnd  cotte  giirwi  in  it  c«M  of  dareliet  of 
1m  raloe  of  5,668/.»  where  the  nWage  had  heen 
IFected  with  great  exertion  and  riek.  Rtlianee,  t 
lag.  90.  a. 

The  Court  of  Admirahj  cannot,  in  a  case  of  sal- 
age,  allow  charges  for  repairs,     ttangwr,  2  Hag.  4!t. 

The  Stat.  1  &  2  Geo.  4.  c.  75.  s.  9,  requiring  the 
nrties  dissatisfied  with  s«  award  of  Magistrates  in 
.  salTsge  case,  to  declare  "  within  ten  dajrs  after 
nch  award  is  made,  and  not  afterwards,"  their  de- 
ire  of  obtsioing  the  judgment  of  the  High  Court  of 
kdmirahy ;  the  ten  dajs  haying  expired,  the  award 
s  ccnMslusiTe  ;  4^.  allowed  nomine  isptntarvm*  Sem- 
*U,  that  verhal  notice  to  the  Magistrates*  elerk  n 
lot  sufficient,     hiduttrif,  9  Hag.  73. 

On  an  appeal  from  an  award  of  Magistrates,  in  a 
sase  of  salyage,  the  Court  declined  to  admit  forthsr 
kffidavits,  and  confirmed  the  award.    0$irit,  2  Hag, 

In  a  cause  of  skized  military  and  eiTil  salTag^ 
(gainat  the  owners,  the  Court  is  unwilling,  though 
lo  bail  has  been  given*  to  disturb  a  valuation,  not 
tlearly  ezcessive»  msde  under  a  reference  on  the 
i|Mt  to  three  arbitiatoia  choaen  by  the  salvors  and 
lonsignees  of  the  ▼esse!.  Sir  FraneU  Bmrton,  t 
iag.  155. 

If  the  award  of  Magistrates  is  generally  a  rea- 
lonable  reward  for  salvage  services,  the  Court  will 
lot  disturb  it  in  a  trifliug  sum,  merely  because  the 
apportionment  should  be  in  some  degree  objection- 
lUe ;  it  being  the  duty  of  the  Court  to  support  such 
iwards,  as  far  as  they  are  not  ezcesaiTe,  nor  ineon^ 
liateAt  with  general  principles*  An  award  of  twe- 
lfths of  the  whole  proceeds  sustained ;  but  the  Court 
»bjecting  to  a  different  rate  of  salvage  for  the  ship 
ind  different  parts  of  the  cargo,  as  unusual  and 
nconTenient,  refused  to  allow  the  salvors  costs. 
Fsfta,  2  Hag.  189. 

In  an  appeal  from  a  Meg^trates'  award  in  a  case 
>f  sslvege,  their  certificate  of  value  under  stat.  1 
!e  2  Geo.  4.  o.  75,  s.  9,  even  if  not  conclusive,  is  cff 
rreat  weight ;  and  the  Court,  dissenting  on  no  point 
rom  the  award  of  one^third  of  the  proceeds,  affirmed 
It  with  costs.     BroiAere,  f  Hsg.  195. 

The  primary  object  of  staL  1  &  2  Geo.  4.  o.  75^ 
pvas  to  provide  for  small  and  occasional  services, 
diougb  under  the  general  words  of  the  8th  section, 
it  may  be  competent  to  the  Magistrates  to  proceed 
in  esses  of  greater  magnitude,  but  with  less  prospect 
9f  sdvantage  to  the  parties. 

Upon  an  appeal  from  an  award  of  Magistrates  ia 
ft  cause  of  salvsge,  the  Court  allowed  a  new  appraise- 
ment to  be  made,  at  the  prayer  and  expense  of  the 
owners  (who  had  not  by  themselves  or  agents,  ob» 
jeeted  to  the  original  appraisement,)  reversed  the 
ftward  and  gave  a  fixed  sum,  together  with  their 
costs  and  lossea,  to  each  boat  according  to  their  re- 
spective merits,  instead  of  a  certain  proportion  of 
the  value  among  them  generally.  OtCMt,  2  Hag. 
?57. 

In  a  cause  of  salvage,  two  persons,  plaintiffs,  as 
part  of"  the  crew  of  the  ship,"  on  signing  releases, 
dismissed  to  be  examined  as  witnesses.  The  Pitt, 
2  Hag.  149,  n. 

In  a  cause  of  salvage,  by  plea  and  proof,  inter* 
ested  witnesses  admitted,  on  the  ground  that  they 
were  the  only  witnesses.  Sara  Bamtnrdinm,  2  Hsg* 
151, n. 


The  Court  does  not  consider  loose  conTsrsation  at 
the  time  the  service  is  rendered,  conclusive  of  the 
merits  of  the  case,  nor  the  quantum  of  reward. 
Salaeia,  2  Hag.  265. 


SCIRE  FACIAS. 
[See  Bail.] 

Qkcre-^Whether,  hereafter,  two  nihiU  will  bo 
permitted  to  operate  as  a  $cire  feet.  Beddingtm  v. 
BeddingtoH,  7  Law  J.  C.P.  79,  s.  c  5  Bing.  284, 
s.  c.  2  M.  &  P.  479. 

The  Court  reprobating  the  practice  of  returning 
nihil  to  writs  of  set.  fa.,  will  in  such  oases  take  ad- 
vantage of  every  triihng  irregularity,  to  set  sside  the 
proceedings.  Therefore,  where  the  plaintiff's  at- 
torney directed  the  sheriff  to  return  nihits  to  two 
writs  of  sci.^a.,  and  ssid  that  "he  was  afraid  the 
proceedings  would  come  to  the  knowledge  of  the 
bail,"  the  Court  set  them  aside,  on  the  ground  of 
tollumn  betveen  the  attorney  and  the  sherijf.  Wilion 
▼.  Biden,  8  Law  J.  C.P.  282,  s.c.  4  M.  &  P.  557. 

Upon  a  $eirej'aeiat  upon  a  recognizance  entered 
into  to  abide  an  award  respecting  matters  in  differ- 
ence upon  sn  extent  in  aid : — Held,  that  the  defen- 
dant, having  succeeded  upon  demurrer,  was  not 
entitled  to  costs.  Ret  v.  BttigAein,  1  C.  &  J.  379, 
s.  0. 1  Tyrw.  262. 


SCRIVENER. 
[See  Bankrupt  end  Corporation.] 


SEA-SHORE. 

Upon  s  commission  under  the  Great  Sesl,  and  an 
inquisition  returned  into  and  filed  in  the  Petty  Bag 
Office  of  the  Court  of  Chancery,  lands  were  seised 
into  the  King's  hands,  as  derelict  by  the  sea.  The 
lord  of  the  adjoining  manor,  upon  petition  to  the 
Lord  Chancellor,  having  obtained  leave  to  traverae 
the  inquisition,  filed  his  return  in  the  Petty  Bag, 
denying  that  the  lands  were  derelict,  and  plead- 
ing that  they  were  formed  by  alluvion,  or  gradual 
deposit  of  soil.  The  Attorney  General,  in  his  repli- 
cation to  this  traverse,  took  issue  upon  the  alleged 
fact  of  alluvion,  and  the  defendant  joined  iasue. 
Upon  the  trial,  a  verdict  was  found  for  the  defen- 
dant ;  and  afterwards,  upon  application  of  the  At- 
torney General  for  a  new  trial,  the  Court  ordered 
the  nets  proved  to  be  stated  in  a  special  case, 
which  being  argued,  a  verdict  for  the  defendant 
was  entered  by  direction  of  the  Court. 

A  writ  of  error  from  this  jndgment,  direotly  to 
the  House  of  Lords,  being  brought  by  the  Attorney 
General,  on  behalf  of  the  Crown: — Held,  that  the 
House  of  Lords  has  jurisdiction  to  hear  such  writ  of 
error ;  that  it  is  not  necessary  to  carry  a  writ  of 
error  first  to  the  Exchequer  Chamber ;  and  that 
lands  formed  by  alluvion,  that  is,  by  gradual  and 
imperceptible  deposit  on  the  shore  of  the  sea,  belong 
to  the  lord  of  the  adjoining  manor^  and  not  to  the 
King  Jure  corona. 

A  oustom  regulating  the  rights  of  the  ovmers  of 
all  lands  bordering  upon  the  ses,  is  so  general,  that 
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it  need  not  b«  pletded.    Bex  ▼.  Lord  Ymnnoutk,  t 
Bligh,  N^.  147. 


SEDUCTION. 

Id  an  action  by  a  father  for  aednotion,  it  it  not 
necenazj  to  shew  any  acta  of  aeryice  done  by  the 
daughter :  it  ia  enough  that  ahe  lived  in  the  fkther'a 
family  under  anoh  oircumatanoea  that  he  had  a 
right  to  the  aerricea.  Maundtr  t.  Venn,  1  M.  &M. 
3«3.  [Uttledale] 

SEISIN. 

[Regiatration  of,  within  burgh,  10  Geo.  4.  c.  19, 
7  Law  J.  Stat.  53.] 


SEQUESTRATION. 

[CiraiiA  ▼.  S$aTtU,  1  M.  &  R.  703,  Dig.  Law  J. 

464.] 

A  clergyman,  poneaaed  of  two  liyinga  in  two  ae- 
parate  countiea,  waa  aned  to  outlawry ;  two  writs 
of  special  capiat  uUagaium  were  iflaued  to  the  ahe- 
riffs  of  the  reapective  countiea,  who  aeverally  return- 
ed nnllm  bona  aare  theae  liyinga.  The  Court,  at 
the  inatance  of  the  plaintiffa  in  the  suit,  granted  a 
writ  of  uquntrarifaeiat  to  the  bishop  of  the  diocese 
in  which  both  the  lifings  were,  to  sequester  them,  in 
order  that  the  plaintiffa  might  make  torther  applica- 
tion for  the  profits  to  the  amount  of  their  debt.  But 
they  refused  to  grant  aeparate  write  for  that  pur- 
pose ;  which  was  prsyed,  lest  a  partial  defect  might 
defeat  the  whole*  In  th€  maUtr  of  the  outlawry  of 
th*  Rev,  Nathaniel  Hinde,  9  Law  J.  Ezch.  107,  a.  c. 
1  C.  &  J.  389,  a.  c.  1  Tyrw.  347. 


SESSIONS. 


(A)  WflBN  HELD. 

(B)  Jurisdiction. 

(C)  APPEAU. 

(A)  When  held. 
[See  1  Will.  4.  e.  70.  a.  35,  8  Law  J.  SUt  162.] 

(B)  JORISDICTIOIf. 

The  atatnte  3  Geo.  4.  c.  46.  s.  6.  empowers  the 
Court  of  Quarter  Seasiona  to  dischar|;e  a  forfeited 
recogoiaance  in  caaea  where  the  ahenff  haa  leyied 
part  of  the  amount,  and  the  party  haa  been  com- 
mitted to  prison  for  the  remainder ;  and  if,  in  puch 
a  case,  the  Seaaiona discharge  the  recognisance  while 
the  money  ao  leried  in  part  is  in  the  handa  of  the 
ahpriff,  he  must  refund  it  to  the  party.  Harper  ▼. 
Hay  ton,  8  Law  J.  M.C.  129. 

(C)  Appeals. 

Any  rated  inhabitant  of  a  pariah  to  which  an  order 
of  remoTsl  ia  made,  may,  as  a  party  aggrieved,  ap- 
peal sgainst  the  order  under  the  13  &  14  Chas.  9. 
c.  If.  a.  2,  and  3  W.  &  M.  o.  11.  s.  9.  Rex  t.  tha 
Jvtticetof  Denlnghhire,  9  Law  J.  M.C.  109,  a.  c.  1 
B.&Ad.6l6. 


Bj  a.  local  aet,  the  maaagmMiitortliepniib] 

Tsated  in  the  churehirardeiiSy 
Bora,  and  directora  of  the  poor ;  and  m 
them  waa  given  to  any  person  thinking 
griered  by  anytiiing  to  be  done  by  vvtoe  cf  tksi 
and  if  the  appellanta  ehoold  be     ' 
their  determination,  then  an  appenlwna  given  toihe 
Quarter  Sessions.    A  parishioner  havnif^ 
for   relief  against  a  rate,  to  the  chi 
overaeera,  goremors,  and  directon,  they,  at  a 
ing,  resolved  to  talca  no  further  notice  €/t  btB 
cation  : — Held  that,  as  they  had  not  cmne  to 
determination  on  the  eabjeet-matter  of  hie  < 
the  parishioner  could  not  appeal  to  the  Qmoter 
eiona,  but  that  he  ought  to  have  lint  appKsd  fiv  a 
mandamus  to  compel  the  churcbwmidenSv  ovsraean^ 
governors,  and  directors  to  hear  the  appeal.    JZcrv. 
Jutticet  of  Kent,  9  B.  &  C.  t83. 

A  local  act  for  t^e  government  of  a  pariah,  w^ 
pointed  and  incorporated  certain  peiaowa  a 
diana  and  directora  of  the  poor,  giving  thcaa 
powers;  and,  among  others,  a  power  to  nisB        ^ 
by  annuity.    There  waa  a  proviso  aBthorinagaay 
rated  inhabitant  to  attend  their  meeiinga  andpralBtf 
and  object  to  their  proceedmgs ;  his  oSjectioBsMhs 
hesrd,  and  finally  detennined  by  them.    Thsm  was 
also  a  power  of  appeal  to  the  Sesaknn  b^  au^|>Sit| 
who  thought  himself  sggrieved  by  anytlmg  dsw  ia 
pursuance  of  the  act.  and  for  which  no  particaisr 
method  of  relief  had  been  pointed  ont :— Held,  chsC, 
where  the  objection  of  a  rated  inhahtiaatvas  to  cer- 
tain ordera,  made  by  the  oorpontioa  tliMsuliw, 
for  the  ps3rment  of  annnitiea  they  had  grafted,  aad 
of  other  aums  of  money,  the  party  objectiBg  wasset 
bound  to  attend  the  corporate  naeeting  and  dyct, 
but  might  appeal  to  the  Seaaiona. 

In  the  caae  above  mentioned,  the  appeal  cfaaM 
provided,  that  the  appeal  ahonld  be  witfaia  faar 
months  nher  the  eaute  rf  eempimmt  ahoald  hs»s 
arisen.    The  corporation  having  made  ordersfirths 

E ay  meat  of  annuities  granted  mora  than  fbor  swaths 
efore  the  appeal,  but  the  ordera  for  psymsat  bsiw 
within  the  four  months: — Held,  that  as  sppsd 
against  the  ordera  was  in  time.  J2cr  v.  <ftr  /nfins 
rf Salop,  9  Law  J.  M.C.  111,  8.c^  f  B.&  Ad.  145. 

By  the  cooetmction  given  to  the  4lBt  Geo.S. 
c.  23.  a.  6,  the  peraon  who  appeala  against  ths  posr 
rate,  on  the  ground  that  a  peraon  is  omitted  who 
ought  to  be  rated,  is  bound  to  ffive  notice  of  the  sp> 
peal  to  the  person  ao  omitted ;  and  on  faihiie  of 
proof  of  such  notice,  the  Sessions  are  not  bousd  Is 
hear  the  appeal,  but  may  confirm  the  rate.  Rex  v. 
Brooke,  8  Law  J.  M.C.  33,  a.  c.  9  B.  &  C  9li.9.e. 
4M.&R.719. 

Semble — That  wherenoticeis given  that  noboaasa 
will  be  transacted  on  the  day  usoaQy  fised  for  hold- 
ing the  Seasions,  hot  that  the  Seesiona  will  hs  sd- 
joumed  for  buaineaa  until  a  future  day,  a  notiee  of 
appesi  given  in  time  for  that  future  day,  aooofdiag 
to  the  practice  of  the  Sesaions,  will  be  sufietoit. 

And  even,  if  a  notice  of  appeal  ahoald  be  held 
iaaufficient  by  the  Sesaions,  the  Court  will  eiereise  a 
discretionary  power  over  the  Seaaiona  prscdce,  and. 
if  they  think  it  reasonable,  will  order  the  appssl  to 
be  heard.  Rex  v.  the  JuUieet  of  Hampshtrt,?  Lsw  J. 
M.C.  9. 

An  act  of  parliament  authorised  a  cooviclioD  hj 
two  magistrates,  and  gave  a  power  of  appeal,  apos 
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be  penoB  enteriDg  into  McogninBcet  and  giving 
lotice  in  writiog»  to  the  convicting  magistratet,  of 
lis  intention  to  appeal.  A  person  coByiot«d  under 
Ilia  act  expreaaed  his  intention  to  appeal ;  entered 
oto  the  recognisances,  and  requested  the  magis- 
ntes'  clerk  to  prepare  the  notice  for  him,  but  the 
atter  declined  so  to  do.  The  magistrates  told  the 
ippellant.  that  they  were  then  obliged  to  separate ; 
^t  that  if  he  left  the  notices  at  any  time  that  day 
irith  their  clerk,  bis  so  doing  should  be  good  aerrice 
upon  them.  He  did  not  send  the  notices  until  shortly 
l>efore  the  Seasions ;  and  for  want  of  a  proper  notice 
the  Sessions  refused  to  hear  the  appeal.  The  appel- 
lant swore,  that  he  believed  at  the  time  that  he  had 
lone  all  that  waa  necesssry  to  secure  his  right  of 
ippeal : — Held,  that  the  magistrates  ought  either  to 
bave  waited  together  a  r^aaonable  time  to  give  the 
ippellant  an  opportnnitv  to  prepare  his  notice,  or 
ihould  have  directed  their  clerk  to  do  it  for  him  ;  and 
that  the  appeal  ought  therefore  to  be  heard.  Rsx 
r.  tks  luhaiitmnttrfGlouceiterJUn,  7  Law  J.  M.C.  7. 

A  notice  of  appeal  against  an  order  of  removal, 
ligned  by  the  attorney  for  the  overseers  of  the  ap- 
ji^lant  parish,  is  sufficient.  Rex  v.  the  Ju$tiet»  of 
Monmouth,  7  Law  J.  M.C.  95,  a.c.  8  6.  &C.  127. 

A  notice  of  appeal  pursuant  to  57  Geo.  3.  c.  94. 
1. 1.  against  a  county  rate,  need  not  state  the  grounds 
yf  objection  to  the  rate. 

I  If  the  appellants  profess  in  their  notice  to  state 
fhe  grounds,  they  ought  not,  on  the  hearing  of  the 
i|>|)eal,  to  be  limited  to  those  grounds:  but  if  the 
Sessions  should  be  dissatiaOed  that  such  notice  has 
misled  the  other  party,  they  may  adjourn  the  hearing 
^f  the  appeal.  Rex  v.  the  Justieet  ef  Wegtmareland, 
i  Law  J.  M.C.  70,  a.  c.  10  B.  &  C.  2«6. 

A  notice  of  appeal  against  a  county  rate,  made  in 
souformity  with  55  Geo.  3.  o.  51,  by  reason  of  ine- 
|uality,  ought,  in  the  terms  of  the  act.  to  atate  the 
^und  of  appeal  to  be,  that  the  parish  intending  to 
ippeal  **  is  rated  at  a  higher  proportion  of  the  pound 
iterling,  according  to  the  fair  annual  value  of  the 
rateable  property  therein,  than  has  beenjixod  and  de- 
clared by  the  Sessions  as  the  basis  of  the  rate.  And, 
Musequently,  therefore,  a  notice  of  appeal,  which 
itated  the  ground  of  appeal  to  be,  that  the  rate  was 
aoeqnal  and  defective,  inasmuch  as  the  appellant 
parish  was  assessed  at  a  higher  proportion  of  the 
pound  aterling  according  to  the  fair  annual  value, 
be.  than  the  respondent  paritJi  was  charged  according 
ID  the  fair  annual  value,  &c.,  was  held  to  be  defec- 
tive;  aa  both  parishes  might  have  been  ralued  too 
low,  and  yet  the  appellant  parish  might  have  no  rea- 
M>D  to  complain  with  reference  to  the  basis  ou  which 
the  whole  rate  was  made.  Rex  v.  Oie  InhabUants  of 
Biackawtim,  8  Law  J.  M.C.  123,  a.  o.  10  B.  &  C. 

r9«. 

A  notice  of  appeal  given  by  a  person  convicted 
under  the  Vagrant  Act,  5  Geo.  4.  c.  83.  s.  4,  is  suf- 
ficient, in  stating  the  grounds  of  the  appeal,  by  stat- 
ing that  the  defendant  ia  not  guilty  of  the  offence. 
Such  a  notice  denies  all  the  facts  which  are  esaential 
to  constitute  the  offence.  Rex  v.  t/ie  Justiees  rf 
Newcastle- upoH'Tynef  9  Law  J.  M.C.  117,  s.  c.  1 B. 
fie  Ad.  933. 

Where  an  order  of  removal  baa  not  been  executed 
so  Bs  to  give  time  for  notice  of  trial  of  an  appeal  at 
tb«  next  Sessions,  the  appeal  need  not  be  entered 
lentil  th«  Sessions  following  the  next :  but  it  should 


be  then  entered  and  tried ;  Botice  of  entering  and  try- 
ing having  been  previously  given.  Rex  ▼.  tht  Justiees 
of  Southampton,  7  Law  J.  M.C.  77,  a.  c.  8  B  &  C. 
641. 

Semble — That  it  is  unnecessary  to  enter  and  respite 
an  sppeal  at  the  next  Sessions,  where  the  order  of 
removal  is  served  so  late  as  to  render  it  impossible  to 
try  the  appeal  at  those  Sessions.  Rsx  v.  the  Justiees 
oj  Kent,  8  B.  fr  C.  639,  s.  c.  3  M.  &  R.  15. 

Although  the  Sessions  should  in  general  grant  a 
motion  to  enter  an  appeal  against  an  order  of  removal, 
they  are  not  bound  to  grant  a  motion  to  enter  and 
respite  an  appeal,  without  inquiring  into  the  circum- 
stances which  oaose  the  necessity  for  the  latter  part 
of  the  motion. 

Aoooniingly,  notice  was  given  of  an  intention  to 
epter  and  try  an  appeal  at  the  next  Sessions ;  but,  at 
the  Sessiona,  the  appellants  found  they  could  not  try 
by  reason  of  the  almenoe  of  a  material  witness.  The 
partiea  who  were  to  be  reapondents  had  come  pre- 
pared to  try.  A  motion  was  made  upon  affidavit  to 
enter  and  adjourn  the  appeal.  The  Sessions  would 
not  accede  to  thia,  except  upon  the  terms  of  paying 
the  costs  of  the  day  to  the  other  aide.  This  wss  re- 
fused ;  end  the  appeal  waa  not  entered  :— -Held,  by 
the  Court  of  King  s  Bench,  that  the  Sessions  were 
right;  and  the  Court  refused  to  order  the  appeal  to 
be  then  received,  even  upon  an  offer  to  pay  all  the 
costs.  Ret  V.  the  Justiees  of  Monmoathshire,  9  Law 
J.  M.C.  116,  s.  c.  1  B.&  Ad.  895. 

The  Seasions  are  not  warranted  in  refusing  to  hear 
an  appeal  against  an  order  of  removal,  becauae  the 
appellanta  do  not  produce  the  pauper  ;  they  tender- 
ing evidence  that  he  had  absconded,  and  that  they 
had  bondjide  uaed  doe  diligence  to  find  him  out. 

Nor  are  they  warranted  in  so  refuaing,  although  the 
appellants  had  previously  obtained  an  adjournment, 
to  enable  them  to  find  out  the  pauper,  upon  an  un- 
derstanding that  no  further  time  ahould  be  applied 
for.  Kex  v.  ths  Justices  of  Cornwall^  9  Law  J.  M.C. 
82. 

Where,  upon  the  hearing  of  an  appeal,  a  former 
order  of  Sessions,  quashing  an  order  of  removal  be- 
tween the  ssme  pariahes,  is  relied  upon  by  one  party, 
it  is  comi)etent  to  the  other  party  to  give  evidence 
of  the  grounds  upon  which  that  order  of  Seasions 
was  made ;  and  if  it  appear  that  they  were  indepen- 
dent of  the  merits,  the  order  is  not  oonchiaive.  Rex 
V.  the  Justiees  of  WoreesUrshire,  7  Law  J.  M.C.  72, 
a.c.8B.&C.254. 

When  the  respondent  parish  has  made  out  a 
primA  facte  case  to  warrant  the  rennoval,  it  will  be 
sufficient  for  the  appellant  parish  to  disprove  its  own 
liability,  by  ahewing  that  a  aettlement  has  been 
gained,  to  which,  if  the  parish  were  ascertained,  the 
removal  ought  to  have  bisen  made.  The  burthen  of 
aaoertaining  which  is  the  pariah,  falla  upon  the  re- 
spondents, and  not  upon  the  appellanU.  Rex  v.  the 
InhabitatiU  of  St,  Mary,  Be9erley,9  Law  J.  M.C.  17, 
S.C.1  B.&Ad.  201. 

Where  a  party  entera  an  appeal  against  poor- 
Tstes,  which  he  aflerwarda  abandons,  the  Sessions 
may  confirm  the  rate,9ttMMitheaubjeot-matterof  the 
appeal,  and  award  costs  to  the  respondents,  to  the 
time  of  the  abandonment ;  aoch  coats  to  be  taxed  by 
the  clerk  of  the  peace ;  whose  act,  in  ascertaining 
the  costs,  is  to  be  deemed  the  set  of  the  Sessions,  as 
being  adopted  by  them,  and  embodied  in  their  adju- 
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WWff*  a  tpadal  cam  thewed  facts,  aome  of  which 

CBMd  to  a  weekly,  and  others  to  a  yearly  hiriDg, 
t  the  Sessioes  had  not  drawn  any  conclu»ion  of 
tkeir  own  Irmm  the  Isct,  whether  the  hiring  was 
weekly  or  yaar)y,  the  Court  refosed  to  draw  the 
marhisiMi ;  hut  sent  the  caae  hack  to  the  Sessions. 
tUx  V.  tkt  UkmkiUmU  rf  Rcmd,  9  Law  J.  M.C.  8,  s.  c. 
lB.&Ad.36C. 

An  order  of  reoioral  on  the  complaint  of  the  parish 
ofierra  of  A,  was  Bade  for  a  remoTal  to  B»  By 
■ueuko.  the  order  was  filled  up  as  nade  oo  the  com- 
pbint  of  the  paiish  oficers  of  B.  Upon  an  appeal 
afiinst  the  order,  the  mistake  was  discovered.  The 
SetsioBS  reliised  to  amend  under  5  Geo.  2.  o.  19 ; 
and  allowed  ihe  appeal : — but  held,  that  they  ought 
to  have  ammided ;  and  a  mandamos  ordered  that 
they  ahonld.  Ba  t.  tk»  Juuieatf  Durktim,  8  Law  J. 
li.C.  loa. 

Where  the  Sessions  hare  decided  an  appeal  with- 
out any  reservation,  they  cannot,  at  a  subsequent 
Session,  enter  a  coniiauanoe  of  the  appeal,  on  the 
giooad  of  perjury  hsving  been  committed  on  the 
hearing,  and  then  prooeed  to  re- hear  the  appeal. 
Having  once  finally  decided,  they  cannot,  at  a  sob- 
seqoent  Seinioa,  review  the  decision.  Rex  v.  I  As  /n- 
kUitatUt^MuUkmUtk,  9  Law  J.  M.C.  44. 


SET-OFF. 


(A)   WhERR  ALLOWED,  IN  GENERAL. 

(B)  CosTSAND  Jddombnts. 

(C)  Pleadinoi  and  Evidence. 


(A)  Where  allowed,  in  general* 

In  an  notion  for  money  had  and  I'iBoeived,  by  the 
naaigneeo  of  a  bankrupt  to  reoover  the  produce  of 
bills  sent  to  a  creditor  before  bankruptcy  to  be  dis- 
eo«ntod»  and  applied  to  a  partieolar  purpose,  and 
which  baa  been  appropriated  to  the  payment  of  his 
own  debt,  the  creditor  is  not  entitled  to  set  off  his 
debt.  Bmchamn  v.  FwUy,  7  Law  J.  K.B.  314,  s.  c. 
9  B.&C.  rS8,  s.e.4M.&  R.59S. 

Against  a  note  given  to  the  husband,  for  a  debt 
due  to  the  wife  before  marriage,  and  sued  upon  by 
Um  afonoi  the  defendant  may  set  off  debts  due  from 
the  huaband  to  him  ;  but  lie  cannot  set  off  debts  due 
to  him  from  the  wife  before  marriage. 

In  an  action  by  the  indorsee  against  the  maker  of 
•  promissory  note,  the  defendant  is  not  entitled  to 
tst  off  a  dabt  due  fh»m  the  payee  to  himself  upon  a 
mstter  independent  of  and  collateral  to  the  note ; 
although  the  note  was  indorsed  over  after  it  had  be- 
come duo,  B^rwgh  V.  Mou,  8  Law  J.  K.B.  287, 
•.0.l0a&C.568. 

(B)  Costs  and  Judgments. 

Costs  payable  to  the  parties  in  the  course  of  in- 
torlocutcry  proceedings  in  a  cause,  may  be  set  off 
Sf  alnat  each  other,  notwithstanding  the  attorney's 
llnti.  ThuSi  where,  in  an  indictment,  both  defendant 
Rit«l  proancutor  gave  notice  of  trial,  both  made  de- 
fVtuIti  and  there  were  rules  upon  each  to  pay  the  costs 
nf  ihs  day  to  the  other ,^t  was  held,  that  the  costs 
MpQii  ONS  of  those  mlea  might  be  sot  off  against  the 


coots  of  the  other,  noCwichetaBdiag  the 
attorney. 

Bnt  where  the  payment  ofsochintiertosuluiji  < 
is  made  a  condition  preeedoat  to  the  party 
the  benefit  of  any  proceeding,  rnieb  ooste  en 
set  off  against  interlocutory  coots  which 
duo  to  the  party  in  a  subsequent  stape  of  tiiei 

They  may,  however,  be  set  off  agaiaec 
tory  oosta  due  to  the  party  befoi^  the  easts  whiA 
are  to  be  paid  as  a  condition  precedent  becafl 
able.     Rex  v.  Bnrke,  7  Imw  J.  K.B.  SSa 

Costs  recovered  in  one  action,  eanaot  he 
against  costs  of  the  other  party  in  another ) 
which  he  has  a  verdict,  but  oo  wbicb  a 
pending;  bnt,  temhU,  that  execution  for  the 
actually  recorered,  may  be  eospeoded  for  a 
time,  till  the  role  in  the  other  nelion  is 
MatUrmun  v.  Me/in,  9  Law  J.C.P.  171,  ac. 7 
435,  s.  c.  5  M.  &  P.  3f4. 

Where  a  plaintiff  brought  two  actions  (I 
and  detinue),  ariaing  out  of  the  saaac 
for  trifling  caasee,  and  obtained  a  Terdiet  of  48iu  is 
one,  and  a  verdict  was  found  for  (he  defoniaat  in 
the  other,  the  Court,  upon  motion  on  the  pen  ef  the 
defendant,  founded  on  affidavits  stating  the  ebfel* 
nature,  and  result  of  the  actions,  and  frnim  impfirii 
ing  the  plaintiff,  and  that  she  was  net  te  he  foead, 
ordered,  that  the  costs  incurred  by  the  dcfeedaM,  ia 
the  action  wherein  he  waa  aoceeeafal,  ahoeW  hr  art 
off  against  those  of  the  suit  in  which  he  had  foiled ; 
and  that  notwithstanding  the  objectioe  ef  the  pisza- 
tiff's  attorney,  who  objected  to  it  his  ehim  for  coats 
and  bis  general  lien.    Lane  v.  Peeire,  12  Price,  74t. 

Where  an  action  is  brooght  for  n  siasfde  ooatnet 
debt,  which  is  not  denied,  the  Cocrrt,  on  smAisb, 
will  set  off  a  lodgment  obtained  by  the  defeadaat 
against  the  plaintiff  in  that  action';  sobjeft  lo  iht 
Ken  of  the  attorney  in  the  judgment  for  his  cans. 
Rumll  V.  Majf,  7  Law  J.  K.B.  88. 

(C)  Pleadings  and  Evidence, 

If  A  agrees  to  do  work  for  acertain  snm  of  aasaey 
and  afterwards  B  purchases  some  of  the  auCerials, 
which  are  worked  «p  by  A,  the  mooer  expended  en 
that  account  must  be  set  off,  and  cssnot  be  given  is 
evidence  on  the  genera]  iaaue.  ilUiiiSfgi  v.  Dmns, 
Pea.  A.C.  82. 

Where  the  psrtiea  to  the  record  are  at  issue  apes 
a  plea  of  set-off  by  the  defondant.  it  isnot  competsst 
for  those  who  repreeent  the  plaintiff  to  give  evidence, 
shewing  that  the  plaintiff  on  the  record  ia  only  the 
nominal  plaintiff;  and  that,  as  regards  the  ml 
plaintiff,  the  defendant  has  no  set«off.  Such  as  al- 
teration of  the  partiee  to  the  action,  if  admisHble  ia 
evidence,  most  be  specially  pleaded  in  reply  to  the 
plea.     Wilton  v.  Buxton,  7  Law  J.  K.B.91. 


SETTLEMENT,  MARRIAGE. 

(A)  Validity. 

(B)  Constrootion. 


(A)  Vaudttt. 

A  and  B,  in  contemplation  of  marriage,  ande  i 
settlement  of  real  estate  belonging  to  B,  the  wifef 
and  of  personalty  belonging  to  the  hnshmd :  a  mff 
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ritg^e  was  solemnissed,  but,  some  time  aAerwards,  it 
WW  discovered  to  be  void  :  the  parties  then  exe- 
cuted a  deed  purporting  to  revoke  the  eettlement, 
and,  some  time  afterwards,  executed,  in  contempla* 
tion  of  marriage,  a  new  settlement,  altogether  dif* 
ferent  from  the  former  as  to  the  provisions  in  favour 
of  issue: — Held,  that,  under  surh  circumstances,  the 
first  settlement  was  not  binding  on  tbe  parties  ;  and 
that  the  rights  of  the  issue  were  regulated  by  the 
second  settlement  Robinton  v.  Dickenson,  7*  Law  J, 
Cbanc,  70,  s.  c.  3  Russ.  399. 

A,  being  tenant  for  life  of  certain  premises, 
with  a  power  of  limiting  a  jointure  to  his  wife,  a  set- 
tlement is  executed  on  bis  marriage,  by  which  he 
demises  the  land,  of  which  he  was  tenant  for  life,  to 
trustees  for  a  term  of  ninety-nine  years,  on  trust  to 
secure  the  pa3nQent  of  a  yearly  sum  to  his  wife,  as 
pin-money  during  the  coverture,  and  he  limits  a 
jointure  to  her  after  his  death  ;  the  same  parties,  on 
the  same  day,  execute  another  instrument,  by  which 
A  covenants  not  to  sell  or  incumber  the  lands  com- 
pri.^ed  in  the  term,  and  it  is  declart'd,  that,  if  he  shall 
at  any  time  sell  or  incumber  them,  or  attemjit  so  to 
do,  the  trustees  of  the  term  shall  receive  the  rents 
and  profits,  and  apply  them,  as  they  may  think  fit, 
for  tbe  maintenance  and  support  of  A,  or  his  wife, 
or  children,  or  issue  :  tbe  covenant  and  this  proviso 
are  fraudulent  and  void,  as  against  a  subsequent  in- 
cumbrancer of  A*s  life  estate.  Phipps  v.  Lord  En- 
nitmore,  4  Russ.  ISK 

(B)  Construction. 

[Coliier  V.  Squire,  3  Russ.  467,  Dig.  Law  J.  470. 
Edvardt  v.  AUuton,  4 Russ.  78,  Dig.  Law.  J.  470.] 

By  a  settlement  made  before  marriage,  part  of 
the  wife's  fortune  was  settled  for  tbe  use  of  the 
husband  and  wife,  and  then  the  children  of  the  mar- 
riage ;  and  it  was  stipulated  "  that  all  other  the  per- 
sonal estate  to  which  the  wife  was,  or  might  be  or 
become,  entitled,  should  be  permitted  to  vest  abso- 
lutely in  the  husband  by  right  of  marriage :"  tbe 
wife  survived  the  husband  : — Held,  that  a  contingent 
reversionary  interest,  which  was  in  tbe  wife  at  the 
date  of  the  settlement,  and  which  continued  rever- 
sionary and  contingent  during  the  whole  period  of 
coverture,  belonged  to  the  wife,  and  not  to  tbe  exe- 
cutors of  the  husband.  Farrer  v.  Grant,  7  Law  J. 
Chauc.  95. 

By  a  marriage  settlement,  a  portion  to  which  the 
wife  was  entitled  was  assigned,  in  trust,  for  her  se- 
parate use  during  the  coverture,  and  in  case  she 
should  die  in  her  husband's  lifetime,  then  in  tru»t 
for  him  during  his'  life,  and  after  tbe  death  of  the 
survivor,  in  trust  for  tbe  issue  of  the  marriage  living 
St  the  death  of  the  survivor,  as  the  wife  should  ap- 
point, and  in  default  of  such  issue,  in  trust  for  such 
persons  as  the  wife  should,  by  deed  or  will  appoint: 
the  wife  survived  tbe  husband  : — Held,  that  she  was 
entitled  to  the  interest  of  the  portion  for  her  life. 
Tun  stall  Y.  Trappes,  {Margaret  Goaling*8ease,)3Sim, 

By  a  marriage  settlement,  the  ultimate  trust  de- 
clared of  a  copyhold  estate  (the  property  of  tbe  hus- 
band)»  was  for  his  executors  or  administrators,  and  a 
similar  trust  was  declared  with  respect  to  the  exe- 
cutors or  administrators  of  the  wife,  as  to  a  copyhold 
estate  which  was  her  property.  The  wife  survived 
and  took  out  admioistration  to  her  husband : — Held, 

Digest,  1828—1831. 


that  she  was  not  entitled  to  hold  the  former  estate* 
for  her  own  exclusive  benefit,  but  for  the  benefit  of 
herself  and  her  husband's  next  of  kin.  Wellman  v. 
Bearing,  3  Sim.  328. 

By  a  marriage  settlement,  stock  was  vested  in 
trustees,  upon  trust,  to  pay  the  dividends  to  the  hus- 
band during  coverture,  and  to  the  wife  during  her 
life,  in  case  she  survived  him,  and  from  and  after 
her  decease,  in  case  there  should  be  any  children  of 
the  marriage  then  living,  then  upon  trust  for  such  of 
the  said  children  as  should  attain  twenty -one  or  be 
married,  with  a  direction,  that  if  all  or  any  of  such 
children  should  be  under  twenty-one  and  unmarried, 
to  apply  the  dividends  for  their  maintenance ;  and 
in  case  the  wife  should  die  without  leaving  any 
child  or  children  at  the  time  of  her  decease,  or  in 
case  there  should  be  one  or  more  such  child  or  chiU 
dren  then  living,  yet  all  of  them  should  die  under 
twenty-one  and  unmarried,  upon  trust,  if  the  husband 
should  survive  the  wife  and  all  such  ihildren,topay 
the  dividends  to  him  during  his  life,  and  from  and 
after  the  death  of  the  survivor  of  the  husband  and 
wife,  and  from  and  after  tbe  death  of  the  said  chil- 
dren, in  case  there  should  be  any,  and  all  of  them 
should  die  under  age  and  unmarried,  in  trust  for 
certain  other  persons.  The  wife  survived  the  hus- 
band, and  at  her  death  there  w^as  no  child  of  the 
marriage  living;  but  a  son,  who  died  in  her  lifetime, 
had  attained  twenty-one  and  married  : — Held,  that 
the  stock  Tested  in  that  son  absolutely.  Torres  v. 
Franco,  1  Russ.  &  M.  649. 

Under  an  order  of  reference  to  one  of  the  Masters 
of  the  Court  of  Chancery,  B,  who  proposed  to  marry 
C,  a  ward  of  the  Court,  sent  in  a  statement  of  facts 
and  proposals,  in  which  he  stated  that,  under  the  will 
of  his  grandfather,  he  was  tenant  in  tail  in  remainder, 
after  the  death  of  his  two  brothers,  without  issue,  of 
divers  manors,  &c.,  of  the  value  of  10,000/.  a  year}- 
and  in  the  event  of  his  brother  G  dying  without  issue 
male,  or  becoming  entitled  to  the  said  manors,  &c. 
under  the  will  of  his  grandfather,  he,  B,  was  entitled 
under  the  will  of  M  B,  his  grandmother,  to  a  life  estate, 
with  remainder  to  his  first  and  other  sons  in  tail  male, 
in  certain  manors  and  lands  of  the  value  of  5,000i. 
a  year;  and  thereupon  he  proposed  to  settle  to  the 
uses  of  the  marriage,  a  sum  of  2,000/.  sterling,  to 
which  he  was  entitled  in  possession,  and  to  cove- 
nant that  in  case  either  of  the  limitations  in  his 
favour,  contained  in  the  wills  of  his  grandfather  or 
grandmother,  vhould  take  effect,  he  would  in  twelve 
months  next  after  coming  into  possession  of  the  es- 
tates thereby  devised,  convey  so  much  thereof  as 
should  be  of  the  clear  annual  value  of  1,500/.  to 
trustees,  in  trust,  to  pay  to  C,  (the  intended  wife) 
in  case  she  should  survive  him,  so  much  of  the  rents 
as  with  her  own  fortune  would  make  up  a  jointure 
of  2,000/.  per  annum ;  and  to  charge  the  estate  so 
to  be  conveyed  viith  the  pajrment  of  8,000/-,  in  ad- 
dition to  the  fortune  provided  for  younger  children, 
and  upon  the  same  ultimate  tru»ts  as  the  2,000/. 
then  proposed  to  be  sssigned,  and,  subject  thereto, 
to  limit  the  estate  to  the  first  and  other  sons  of  the 
marriage  in  tail  male,  &c. 

By  an  indenture  of  marriage  settlement,  made 
upon  the  basis  of  these  proposals,  and  under  the  au- 
thority of  an  order  of  the  Court,  B  assigned  2,000/. 
to  trustees,  upon  the  trusts  specified  in  the  propo- 
ssls ;  sod  tJien  after  coveDsoting  lo  settle  the  estates 
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ml  tb«  wifK  if  wmi.  wbca  Ibcj  alMvId  TMt  ■ceordtng' 
t»  'h«  p'xn  o^Is  acd  orders,  it  was  further  witaecBed 
tk*t.  n  pu'^uasc*  of  ibe  order  conJinniDg  the  report 
•■  the  pr:piv«ai<,  -*':.{  in  contidermtioD  of  ihe  m«r* 
ii«^  esd  the  ««iL<-iBeiit  of  the  fortune  of  the  in- 
tiaJid  vife,  B,  the  nueeded  husband,  coren anted 
iWc  **  IB  ease  at  aoj  tine  during  his  hfe  he  should, 
■■der  the  limitatioiis  contained  io  ifae  wills  of  his 
gnntifiiiher  and  graadaother,  or  in  either  of  them, 
•r  otherwise,  hecome  seised  or  entitled  to  all  or  my 
•f  the  ■anora,  &c.  tlK^rebr  devised  by  may  estate  of 
laheiiiiais  in  possesnoA^  or  otherwise  capable  of 
heing  settM  or  hound  in  kw  or  equity,  he  would 
wit  bin  twelve  BMmihs  after  he  should  become  so 
•eisrd,  coaver  and  settle  so  much  of  the  said  manora, 
Itc*,  as  would  he  of  the  yearly  Taloe  of  l,500t,  upon 
the  trusts  specified  in  the  proposals  and  orders/' 
B«t  as  to  the  8,000/.  additional  portion  for  younger 
children.  Bueutioned  in  the  proposals,  no  notice  was 
taken  in  the  indenture  of  settlement. 

I.  rbe  brother  of  B,  npon  the  destb  of  his  grand^ 
father's  widow,  came  into  poasrssion  as  tenant  in 
tail  of  ihe  lands  devised  by  the  will  of  the  grand- 
Ibther.  and  suffered  a  recovery  of  those  lands,  de" 
clanag  the  use  to  himself  in  fee  simple ;  and  upon 
the  Jeaih  of  G,  another  brother,  B  came  into  pos- 
session as  tenant  for  life,  under  the  will  of  his  grand- 
mother, of  the  lands  deiised  by  her  will. 

Ot'  the  marriage  between  B  and  C  there  was  issue 
a  son  and  a  danghter. 

I'fion  a  bill  filed  against  B,  on  behalf  of  the 
do  lighter  (an  infant)  to  hare  the  sum  of  8,000/. 
raided  by  sale  or  mortgage  of  the  interest  of  B  in 
the  lands  devised  to  him  by  the  will  of  his  grand* 
mother: — Held,  that  the  event  npon  which  those 
lands  were  charged  with  the  sum  of  8,000/.  had  not 
ha|Tpened.  WHlia  v.  ttahinson,  ^  Eligh,  N.S.  101, 
s.e.  1  Dow.  ac  CI.  A.C.  469. 

A,  hy  marriage  articles,  bonnd  himself  "  to  pay 
to  H,  upon  his  marriage  with  £,  (the  aaid  H  set- 
tling all  tl)e  estates  and  money  he  was  then  entitled 
to  on  the  issue  of  the  marriage,  and  a  suitable  join^ 
turn  to  the  fortune  £  gave  him,)  the  sum  of  5,000/." 
H,  in  the  aame  articles  bound  himself  *'  to  settle  all 
the  estate  and  money  which  he  was  then  entitled  to 
upon  the  iasue  of  £,  and  a  jointure  of  5,000/.  ayear." 
Four  years  after  the  date  of  these  articles  and  the 
marriiige,  H  acouired  an  estate,  which  was  limited 
to  the  issue  of  the  marriage,  with  a  power  reserved 
to  H,  under  which,  after  a  lapse  of  twenty-six  years, 
he  by  deed  appointed  to  his  wife  £,  .lOO/.  per  annum 
hy  way  of  jointure,  and  6,000/.  to  the  younger  chil- 
dren of  the  marriage  as  portions  : — Held,  in  tlie 
reiirt  below,  and  on  appeal,  that  this  was  a  per- 
(^innanoe  of  the  condition  upon  which  A  contracted 
tit  |iiv«»  H  n  mnrringe  portion  of  .^000/.,  and  that  so 
nntth  i>f  that  sum  as  wss  not  paid  on  the  marriage 
ii0t)Miui»  due  on  that  event,  and  was  a  charge  on  the 
p^^^^\ffi  of  A,  psyable  with  interest  from  the  date  of 
ihn  nivrringo. 

1  he  un^inal  articles  were  not  produced  in  the 
aMUne,  but  it  was  in  proof  tbst  H  wss  the  executor 
111  A  i  that  the  bouse  of  H,  in  Ireland,  had  been 
Oil 'U|iied  by  a  French  rebel  army,  and  his  papers 
iHiikurked  and  scattered;  that  L  was  the  eiecutor 
III  II,  Nnd  that  the  booses  of  H  and  L  had  been 
suHt't  UvA,  bat  that  the  original  articles  could  niTt  be 
liimid.     Undor  tliess  cireumstnncee,  seoondary  en* 


denos,  ris.  a  copy*  of  the  nicies  sent  wxA  a  oar 
laid  before  couuael,  a  charge  in  the  aidicitv'i  kA 
for  the  copy  and  case,  a  recital  of  the  artichs  ia 
aa  act  of  parliament  for  settling-  lands  en  the  mm 
of  the  marriage,  and  a  deed  appointing  a  joiatmi 
aocording  to  the  artidea  and  pevdoas  to  cktMbi^ 
under  a  power  reserved  hy  the  act,  arere  ■faifwd 
aa  proof  of  the  existence  and  eon  tents  of  the  ariieha 

This  decision  was  affimaed  on  appesL    Gev  v: 
Lord  Lorton,  S  Bligh,  nj».  236,  s.c  I  Dow.&ClSa 

P  being  possessed  of  landa  fcir  a  tsnn  sf  liva^ 
with  a  eoveimnt  for  perpetoal  revewal,  bj  aztidas 
made  upon  the  marriage  of  bis  son  is  As  ytsr 
1743,  eorenanted  to  coBrey  bis  eetafes  and  laiawse 
in  the  lands  to  W  and  other  trastees,  tothsaie  ef 
himaelf  for  life,  reoMinder  to  the  oae  of  his  sea 
T  for  life,  remainder  subject  to  a  jointun  to^i 
of  the  marriage  successively-  in  tail  mala, 
to  P,  the  settler.  In  1749  the  rerersion  <^  the  bads 
subject  to  thelesse,  was  granted  to  W,ss  trsstaeiv 
P,  to  whom  it  was  soon  afitorwarde  granted  over  by  W. 

P,  by  his  will,  dated  in  1776,  derised  all  his  rvsi 
estate,  including  his  leases  for  lives,  ia  trast  farT, 
his  son,  for  life,  remainder  to  P,  (son  of  T,)  M» 
grandson  for  life,  remainder  to  the  sons  of  P,  lbs 
grandson,  successively  in  tail  male,  with  divsm  le- 
mainders  over,  reversion  to  the  beirs  of  P.  the  ie- 
risor.     The  testator,  hy  his  will,  declared  tbai, "  if 
his  grandson,  P,  should  not  settle  such  istsiest  ia 
that   part  of  the  lands  which  wras  seitfsd  ee  his 
father'a  intermarriage,  and  which  he  weald  become 
entitled   to  on  the  testator's  and  his  ftfhtra  de. 
cease,  to  the  uses  to  which  the  testator^s  esutes  ware 
thereby  limited  upon  the  desire  of  hie  fiitber,  his 
son  T,  at  his  will  and  pleasure,  and  in  his  discreiiaa, 
might  and  was  by  the  will  empowered  to  deprive 
P,  the  grandson,  of  the  life  estate  in  the  laadt 
thereby  limited  to  him.  so  as  sncb  defmvataoa  abodd 
not  alter  the  limitationa  in  remainder;*'  aad  ia  a 
subsequent  clauae,  he  having  provided.  "  tint  ■ 
ease  his  grandson  P  happened  to  die  wi^cfut  isan 
male,  and  should  settle  the  intenst  which  aras  set- 
tled on  his  father's  marriage  in  part  of  tka  raal  es- 
tatea  of  the  testator,  and  to  the  saaw  naas  ss  limitsd 
by  the  will,  so  that  his  acquisitioBs  should  go  toge- 
ther,'* he  gare  to  P  a  power  to  obaige  tbs  lands 
devised  with  portions  for  daughteia ;  and  in  a  sab- 
sequent  part  of  the  will  he  gare  a  poarer  to  P  to 
charge  a  jointure  upon  the  real  estate  of  isheiitance 
thereby  limited  to  him,  prorided  he  aettles  his  said 
interest  in  part  of  the  real  estate  to  the  use  theresi 
mentioned. 

P,  the  testator,  died  ia  1769 ;  T,  bis  soa,  catemd 
upon  the  lands  under  the  limicatioas  of  the  will,  sad 
remained  in  possession  dnring  his  life,  la  1776,  T 
and  P,  thegrandaon,  upon  the  oecasiOQ,aad  in  ooa- 
sideration  of  bia  marriage  and  a  portton,  oonTtyed 
the  term  for  lires  with  the  right  of  covenant  for  per* 
petnal  renewal,  in  trust,  to  secure  a  join  rare  to  the 
wife,  and  subject  thereto  for  the  use  of  T  fer  Ufe, 
remainder  to  P  for  life,  remainder  to  secure  anodier 
joiaiore,  and  subject  thereto  to  the  sons  of  the  aiar- 
riage,  and  in  default  of  issue  male,  to  the  trusteei 
for  a  term  to  raise  portions  for  daughters,  aad  sab- 
ject  thereto  to  T  in  foe. 

Upon  a  bill  filed  by  a  party  claiming  aader  this 
eettlement,  against  parties  elsiaung  the  letcisim,  ta 
compel  a  speeillB  psrfonaance  9t  tbf  eoveBaathr 
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■newal :— bdd,  t2i«t  according  to  tb«  IxmitatiooB, 
mI  o)>oii  the  ereau  above  atated,  the  term  of  tbe 
nd*  waa  not  merged  in  tbe  fee ;  that  no  ease  of 
iection  arose  upon  tbe  will  of  Peter  Rutledge,  biod- 
ig  tkoae  who  Cook  under  tbat  will,  lo  leave  tbe  term 
1  queataon  lo  go  according  to  tbe  limitations  of  tbe 
ill.     RniMge  y.  Rutltdge,  f  BUgb,  N.9.  362,  a.  o. 

Dow.  ft  CL  A.C.Sdl. 

The  portion  of  a  daughter,  be)d  to  bare  been 
eated  in  her,  notwithstanding  her  death  in  her  fa- 
lier'a  lifetiitte. 

Constraction  of  olauses  in  a  marriage  aettlement, 
a  to  tho  wife's  power  of  dispoaitioo  over  a  fund. 
^ry  T.  Ltrd  Slurbortie,  8  Law  J.  Cbanc.  25,  a.  c.  3 
;im.  243. 

In  a  marriage  aettlement,  reciting  tbat  the  father 
f  tbe  wife  bad  agreed  to  make  a  Airther  proviaion 
or  bis  daughter  equal  to  his  younger  child  or  chil- 
[ren,  be  covenanted  to  give  or  secure  to  tbe  trusts 
»f  tbe  settlement,  as  large  a  share  of  bis  property  aa 
le  ahould  give  to  any  of  bis  other  younger  children, 
o  take  effect  on  the  deaih  of  the  survivor  of  bimaeljf 
ind  hia  then  wife ;  and  that,  if  be  died  inieatate,  or 
nnitted  to  make  tbe  proviaion  before  covenanted 
br,  there  ahould  be  paid  to  tbe  trnsteea  of  tbe  set- 
iement  aa  great  a  share  of  bis  property,  ae  any 
rouoger  child  ahould  in  that  event  become  entitled 
o  : — Held,  tbat  the  decree  of  tbe  Vice  Chancellor, 
leclariog  tliat  tboae  interested  under  the  settlement 
ivere  entitled  to  a  further  provision,  equal  only  to 
:hat  which  any  younger  child  look  upon  the  death 
>f  tbe  covenantor,  and  without  reference  to  advance- 
nenta  made  by  tbe  covenantor  during  hia  life,  waa 
irroneons ;  and  tbat  tbe  parties  interested  under  the 
lettlement  were  entitled,  on  tbe  settlor's  desth,  to 
k  share  of  his  property  equal  to  what  any  of  bis 
jTOunger  children  either  received  daring  his  life, 
after  the  date  of  tlie  aettlement,  by  way  of  advance* 
ment,  or  took  upon  his  death.  WiUit  r.  Black,  7 
Law  J.  Cbanc.  3,  s.  c.  4  Ruas.  170. 

In  a  marriage  aettlement,  reciting  tbat  I,  hia  in* 
tended  wife,  waa  possessed  of  certain  goo^,  and 
tbat  it  bad  been  agreed,  that,  in  caae  aha  survived 
him,  she  should  have  tbe  goods  and  such  articlea  aa 
might  be  bought  in  lieu  thereof,  for  her  own  use ; 
and  in  caae  she  should  die  before  him,  that  she 
might  dispose  of  tbe  goods,  covenanted  with  tros* 
tees  tbat  be  would  not  dispose  of  tbe  goods  without 
the  consent  of  I ;  that  he  would  purchase  new  arti- 
clea in  lieu  of  those  which  might  be  worn  out  or 
disposed  of ;  tbat  if  ahe  anrvived  him,  she  should 
have  tbe  gooda  for  her  own  uae,  and  if  be  aurriTod 
her,  she  should  dispose  of  them,  aulnact  to  bis  life- 
iaterest*  No  assignment  of  the  goods  waa  naade  to 
the  tmateea.  N  and  I  aeparated  after  their  mar- 
riage, and  I  demiaed  tbe  goods  to  F,  as  a  yearly 
lenaat : — Held,  firat,  that  the  gooda  were,  notwith- 
standing the  settlement,  tbe  property  of  N,  aad 
might  be  seiaed  under  tiji.fa.  againat  him;  but, 
aecondly,  tbat  they  could  not  bo  aeised  for  bis  debt 
daring  the  oontinuaoeo  of  the  denuae  to  F.  Itod  v. 
Xumb,  1  C.  &  J.  35. 


SEWERS. 


No  peraoo  is  chargeable  to  tbe  aewers  nte  in  re* 
apect  of  a  sewer  from  whi(h  be  derives  no  benefit; 
although  it  may  be  within  the  jurisdiction  and  under 
the  controul  and  management  of  the  commissioners, 
who  may  legally  rate  bim  for  another  aewer  or 
aewera.  Rex  v.  the  Commissionert  of  Sewers  of  tk$ 
Tower  HamUU,  7  Law  J.  K.B.  131,  a.  c.  9  B.'&  C. 
517.8.0.  4  M.  &R.  365. 

Ccmmisaioners  of  sewers  msy  order  works  to  be 
doue  without  a  previous  preaeutment  shewing  tbat 
tbeyore  necessary.  And  it  is  consequently  no  ob* 
jectioo  to  a  rate  that  it  ia  to  defray  expenses  ia 
respect  of  works  which  were  undertaken  without 
being  preceded  by  a  presentment. 

Commissioners  of  sewers  may  include  in  tbeir 
rate,  aa  ezpensea  of  working  tbeir  commission,  cer- 
tain legal  ezpenaes  incurred  iu  supporting  their  own 
proceedings,  where  tbe  ezpenaes  bad  been  fairly  and 
bond  Jiiie  incurred  ;  although  in  tbe  rate  they  may 
preM  upon  individuals  who  aucceasfully  resiated 
those  proceed  inga. 

A  rate  made  apparently  in  tbe  alternative,  for 
works  done  or  to  be  done: — Held,  to  be  a  good 
rate,  it  clearly  appearing  from  the  context  tbat  the 
rate  was  made  in  respect  of  work  done  and  to  be 
done.  Res  v.  the  Cwnmvaionert  (f  Sewers  far  the 
Tower  HamUts,  9  Law  J.  M.C.  SO,  a.  c.  1  B.  &  Ad. 
2«. 

The  Court  will  not,  upon  an  application  to  dia- 
charge  an  amerciament,  enter  into  a  disputed  ques- 
tion, as  to  the  validity  of  the  practice  of  the  Court 
of  SeA^ora. 

Where  A  was  fined  by  oommisaioners  of  aewers, 
for  refusing  to  be  re* sworn  apon  a  atanding  jury» 
the  Court  discharged  the  fine,  it  being  admitted 
tliat  it  was  not  usual  to  re-awear  the  jury,  except 
opoB  the  issuing  of  a  new  commission.  Ex  pane 
Taylor^  3  Y.&  J.91. 


SHEEP-STEALING. 

If  on  an  indictment  for  stsaling  "  one  aheep,"  it 
appear  tbst  tbe  animal  atolen  was  under  a  year  old, 
tbe  prisoner  must  be  acquitted,  as  he  ought  to  have 
boen  indicted  for  stealing  "  one  lamb."  If  a  ewe 
ia  atolen,  it  mu»t  be  ao  called  in  the  indictment,  and 
ao  a  lamb  mast  be  called  a  lamb ;  and  the  term  sheep 
is  proper  only  where  the  animal  atolen  is  a  wether. 
Rex  ▼.  WiUiam  BirkH,  4  C.  &  P.  216.  [Bolland] 


SHERIFF. 


(A)  Rights  and  Privileobs. 

(B)  Duties  and  Liabilities. 

(a)  Generally. 

(b)  Arrest, 

(c)  Bringing  m  the  Body, 

(d)  Executions  and  ExUntt, 

(e)  Return  rf  Writs, 

(C)  Fees  and  Costs. 


SETTLEMENT  OF  THE  POOR. 
[See  Pooit.] 


(A)  Rights  and  pRuriLBOBS. 
It  ia  not  contrary  to  the  policy  of  the  law,  that 
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*V   ^        •    v««    -viK.**  V't"-*it  '♦  i(*.V  »r  th*  »ct 
^,  ,»    «.    '  ^    >    -I        x/'.    "i^   '.;.«•  jt  1  -a:tT  If' sucb 

.      »      I     V  ,.  ^   -A*  .    V  i:^   i^-O.  *.v\  O  Kioy.  697, 

^^  ,^       ,  .  V   ^-k^o^  t  M<   V'tot  ^>  tfc*  sheriff, 

«  .,     'W  «»  ^''^  »^''  >-*'*»*  *t».%  M'l^i  1^  acw*  agiindt 


the  htlar  hti  not  gina^di 
r  an  acdoa  can  or  am 


t. 


) 


arcoBitaKft,  ■  adia 

«ad  hhm  iMprisoanent  appem  m  i 

of  acuoB,  iaanaodi  mhe  |il» 

act  of  mpri«»iint.iidiiHi 

^ fied  uder  dia  vrii.    Pr«v  r.  Grj- 

La«r  i.  K.ii.  10.  s.  c  5  M.  &  R.  IfO. 
Tiir'  saMaiAMW  to  iiMlorM  QpOB  ft  voi  of  n.a.t 
ii»**-^ioca«i  cf  like  defendani'i  resideflci  ui  ah- 
•C'>a  n  :r«,  is  n DC  in  ganeral  •  groaid  ktuva^ 
ma^^  *hewTxCaa  betveeo  tba  ptcticL  BEi,uk 
•^-''t-iAi  -ircavMUmces,  it  may  be  a  gnwii  6r  iri* 
'i:  z  •foif  tiie  writ,  where,  iS  it  wen  iStmi  u 
rvcaii.  tt  oi^^K  sabject  the  eberiff  totta&ai,at 
rtk-  ttjt  ir  cir>  plaintiff,  who  had  ben^«ftke 
ymxaoon.  Cl^rk  ▼.  Palmer,  7  Law  J.  LB.  165, 
a.  ::.  3  d.  &  C.  15J,  a.  c.  4  M.  &  R.  141. 

( e '   Bringing  in  At  Bodv 

W'Vt*  'he  sheriff  baa  properlj  Ukfn  a  biil-ha^ 
ami  :a  tir-n,T]irds  attached  foroot  briagiaf  iBtocoet 
'^.*»  -Mil  J  ir  th«  deft^ndaac,  he  is  liable  oair  to  lb 
xxn-'unt  Tt   h»  p«naItTiii  tbebail-boDdiUdtkecM 

I.  K  B.  J0.7,  s.  c  1  B.  &  Ad.  169. 

AxaciiiitfnC  agaiast  aberiff  for  sot  bnafiif  ii 

»«»^v.     H  trriMim  ▼.  ,  I  Tjrrw.  531. 


p-^cr:c«  of  discbaripov  an  attacbaeai  agaiM  i 
if.  'br  Bot  briagiogin  the  bodj.  Smti  r.?«r- 
M^,  L  Trrw.  4^3. 


(<<)  £iee«tt0ai  and  £rte<ti. 
aroMSB  has  eobtbited  widi  a  tmk 
■s  and  paaaed  as  bis  wife,  itweai  tw 
caanoc  aaaiutain  traepasaaipiiBStadienfiBrw* 
m^  rxKi:»  IB  aaccatioo  against  the  naB,  tbej  aM{ 
xa  tu«»  hoizM  vbere  the  parties  resided;  batitw^ 
aau  a«<Hi  left  to  thejurj  to  saj,  whetberibey  ifc"|J| 
caAt  Lae  propertr  might  not' hare  '^•■P'^'vJ 
rae  woman  ti  the  man  daring ooh»bitiU<».""*''j2 
b  iruii  t'ovnd  in  the  affirmali»e,— Held,  tiit  thtf 
▼•mi  :t  u  eoociosire.  Edmardt  X  F*rdrt^i  ' 
Law  J.C.P.  7<.8.c.«M.&P.«i    ^^ 

Tue  sheriff  seiaed  under  a»  i«w«  •'T  *^ 
ditor  of  one  L,  goods  which  bad  P««>«'T  "■ 
convened  bv  L  to  the  plaiotiff  bvbfll  of  saMJ 
which  the  sheriff  had  notice.  BoibpatiwPfMfJ 
to  iDdeaanifj  the  abariff.  and  ibe  p'"*™.""^ 
soeJ  bin  in  tr«spaas~1'he  Court  ordend  tbe  \n- 
eeedings  to  be  stajed  until  the  pUiatiff  iajw«jw 
the  sheriff.  Beanm  t.  Daawm,  8  Uw  J-  C J*-  ^ 
a.  c.  6  Bing. 566.  a.  c.  4  M.  &  P.  ^-       ^.j 

5>«6(e— That  the  shenff  is  liable  to  » /^^ 
trorer  at  the  suit  of  the  assignees  of  •  »"*?IJ 
wbose  gooda  the  afaenff  has  seised  ««»«' *^" 
Ji.Jm.  against  (be  bankropi's  ^^^^^xJaZ 
being  made  after  an  act  of  bankruptcy;  "^,. 
aherfffh  '        '        -   •      — •    -^--*.  D^O^ 


lad  no  knowledge  of  »l-*^  f"*?'./ ,T 

▼.  Laaa/^v.  9  Uw  J.  K.B.  143,  ••«.«fi-»jtl  L 

The  >heriff  being  in  ?««««»•»  ^^^^f!:? 

under  a  writ  of  Ji.  fa.  issued  at  the  «*  ^fj^ 

assented  to  an    arrangement,  '^J^^'I^^^JTuTlIl 


The  >heriff  being  in  pw^wV^^T/^^p. 
_  ^  tbe  gO( 

were  dVlirered"oye'r  to"?  in'sitisfaction  «f^" jjjj; 
a  portion  of  them  being  handed  orer  **^  .  £ 
to  secure  bis  poundage.  Before  the  itfsinf «  "V; 
/a.  L  bad  committed  an  act  of  ^^^^^'L^ 
upon  a  commissioo  was  sued  out  sAer  toe 
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rtke  goods  by  th«  sheriff's  officer  to  P :  —Held,  that 
leh  delireiy  amounted  lo  s  conversion,  for  which  the 
tMiiff  was  liable  in  trover  at  the  suit  of  the  asstg- 
ees  of  L — [^But  ue  the  note  at  theetui  of' the  report,1 
*arlisU  r.  Garland^  9  Law  J.  C.P.  96,  s.  c.  7  fiing. 
98.  8.  c.  5.  M.  &  P.  102. 

The  acts  of  a  special  bailiff  appointed  by  a  bailiff 
a  execution,  who  iodemnifies  the  sheriff,  are  equi> 
aleut  to  the  acts  of  the  plaintiff  himself;  and 
herefore,  where  a  plaintiff,  in  execution  upon  a 
udgment  by  confession,  appointed  a  special  bailiff, 
rho  seized  and  lold  goods  during  two  days,  for 
lart  of  which  he  reeeired  the  money,  and  for  the 
■est  ^ve  credit,  before  an  act  of  bankruptcy  was 
x»«imitted  by  the  defendant;  it  was  held,  that  the 
ilaintiff  was  entitled  to  retain  the  proceeds  of  those 
lales  against  the  assignees,  although  the  Ji.  fa.  was 
lot  returnable  before  ihe  act  of  bankruptcy.  Hig' 
^m  V.  M*Adam,  3  Y.  &  J.  1.  • 

If  a  sheriff,  contrary  to  the  8  Ann.  c.  14.  s»  1, 
remove  the  goods,  and  sell  them  without  paying 
rent  (up  to  a  year  if  due)  to  the  landlord ;  and  the 
gpoods  sell  for  less  than  the  rent,  the  sheriff  cannot 
compel  the  landlord  to  accept  the  sum  which  they 
produced  on  the  sale.  The  landlord  is  entitled  to 
luch  damages  is  a  jury  may  think  he  has  sustained 
by  the  removal.  Calvert  v.  Joliffe,  9  Law  J.  K.B. 
S40,  s.  c.  2  B.  &  Ad.  418. 

In  an  action  against  the  sheriff  for  not  retaining 
for  the  landlord  a  year's  rent  dae  from  the  tenant, 
on  a  levy  at  the  Buit  of  an  execution  creditor,  the 
plaintiff,  at  the  trial,  released  the  tensnt  in  order 
that  he  might  prove  the  tenancy ; — Held,  that  the 
release  did  not  operate  ^tui^l  payment,  but  that  the 
sheriff  was  still  liable  for  the  amount  of  the  rent. 

The  statute  8  Anne,  a  14.  s.  1.  is  not  coofined 
to  a  demise  of  an  entire  messuage,  but  equally  ap- 
plies to  a  letting  of  part  of  a  house.  Thurgood  v. 
Richardion,  9  Law  J.  C.P.  ISl,  s.  c.  7  Bing.  4^8, 
s.  c.  6  M.  &  P.  t66, 

SembU — That,  under  a  writ  of  venditioni  exponas, 
issued  under  an  extent  at  the  suit  of  the  Crown,  the 
duty  of  the  sheriff  is,  to  sell  by  auction  the  goods 
seized,  without  any  extra  charge  bevond  the  pound- 
age to  which  he  is  legally  entitled.  If,  from  any 
extraordioary  services  rendered  by  him,  a  greater 
remuneration  is  sought  for,  the  mode  of  obtaining 
it  is  by  application  to  the  Court,  under  3  Geo.  1. 
c.  15.  s.  14,  or  (as  is  adopted  in  practice)  by  peti- 
tion to  the  Commissioners  of  the  Revenue  Board, 
at  whose  instance  the  extent  issued.  Rex  v.  Jonet, 
9  Law  J.  £xch.  2,  a.  c.  1  C.  &  J.  140. 

(«)  Return  of  WriU. 

Where  there  are  conflicting  claims  to  goods  taken 
in  elocution,  the  Court  will  not  assist  the  sheriff  by 
giviog  him  time  to  return  the  writ,  unless  he  hsa 
promptly, as  well  as  impartially,  discharged  his  duty. 

Accordingly,  where  the  sheriff's  officer,  though 
urged  on  behalf  of  the  plaintiff  to  sell,  had  neglected 
to  do  so  for  so  long  a  time,  that  (the  defendant  be« 
comiog  bankrupt)  the  right  of  the  plaintiff  to  the 
fruits  of  his  execution  became  endangered  by  the 
16  Geo.  4.  c.  16.  s.  108,  the  Court  would  not  give 
the  sheriff  time  to  return  the  writ.  CoUey  v.  Hardy, 
8  Law  J.  K.B.  191,  s.  e.  5  M.  &  R.  123. 

The  Court  granted  time  for  the  sheriff  to  return 
^fi'fe.  under  which  he  had  lefied  on  the  f nd,  but 


had  not  sold  until  the  24th  of  May,  a  commission 
of  bankrupt  having  issued  in  the  interval,  the 
plaintiff  refusing  to  indemnify  him  against  the  sa- 
signees,  who  had  claimed.  Ex  parte  Sheriff  of  York' 
ihire,  9  Law  J. C.P.  228. 

An  attorney  sends  a^'.  fa.  to  the  sheriff  by  the 
post,  with  directions  to  forward  a  warrant  to  a 
particular  a fficer,  whom  the  attorney  names.  Whe- 
ther the  sheriff  would  or  would  not  have  been  dis- 
charged by  a  timely  application  to  the.  Court,  it  is 
too  late  for  him  to  apply  to  amend  the  return  of 
nulla  bona  at  the  end  office  months,  an  action  hav- 
ing been  brought,  and  the  plaintiff  having  declared 
in  the  interval.  Ex  parte  Sheriff  of  Gloucester,  9 
Law  J.  C.P.  229, 

(C)  Fees  and  Costs. 

Where  there  is  an  express  promise,  a  sheriff's 
officer  may  maintain  an  action  for  fees.  Ormerod  v. 
Fotkett,  Pea.  A.C.  77.  [Kenyon] 

If  a  plaintiff  direct  the  sheriff  to  return  nihil  to  a 
writ  of  teirefttciat,  and  the  latter  refuse  to  return 
the  writ  until  he  hss  been  paid  a  fee,  tbe  plaintiff 
is  not  entitled  to  tbe  costs  of  applying  to  the  Court, 
in  calling  on  tbe  aheriff  to  return  the  writ.  Bed- 
dingtou  V.  Beddington,  7  Law  J.  C.P.  79,  s.  c.  5 
Bing.  284,  s.  c.  2  M.  &  P.  479. 

If  a  sheriff  defends  an  action  for  a  false  return,  as 
well  as  he  can,  he  may  recover  his  costs  from  the 
sureties  of  his  bailiff,  who  executed  the  writ ;  though 
he  has  a  verdict  sgainst  him,  on  the  g^und  that 
evidence  was  not  produced,  which,  in  another  and 
subsequent  suit  between  other  parties,  involving  the 
same  question,  was  obtained.  SembU,  that,  if  in 
such  an  action,  after  he  has  obtained  a  rule  uiti  for 
a  new  trial,  he  compromises  the  suit,  with  the  assent 
of  some  of  the  sureties,  by  paying  a  less  sum  for  da- 
mages than  would  be  recoverable,  and  a  less  sum 
for  costs  than  were  incurred,  he  may  recover  his 
own  costs  sgainst  the  surety  who  did  not  assent,  if 
it  appears  that  (he  compromise  was,  under  the  cir- 
cumstances reasonable.  Semble,  also,  that  in  such 
a  ease  the  words  *'  costs  of  any  application  to  the 
Court  touching  or  concerning  any  matter  wherein 
the  bailiff  should  act  or  assume  to  act  as  haihff," 
will  comprise  the  costs  of  an  application  to  the 
Court  to  aet  aside  tbe  judgment  on  which  the  ex- 
ecution was  founded,  the  return  to  which  gave  rise 
to  the  action  against  the  sheriff.  Farebrother  v. 
IVortUy,  5  C.  &  P.  105.  [LyndhurstJ 
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<F)  CBAftTER-PABTT. 

(G)  Dbvorraob. 
(H)  Freight  and  Primaoc. 
(  I )  Bill  of  Lading. 
(K)  Losses  and  Injurieb. 
(L>  Ship  Brokers. 


(A)  Property  i»  Ships. 
(a)  RegUtry. 

Ths  4  G«D.  4.  e.  41.  a.  f  5,  incDrfwmted  io  6  Geo. 
4.  e.  110.  s.  t7,  does  not  gire  sMtkoritjr  to  Mftgi*- 
tnrtM  M  respect  of  the  ^letantion  of  R  chip's  register 
opoD  the  mere  complsiot  of  the  owners,  iiRless  there 
bss  been  s  refussl  to  deliver  it  up  to  the  castonv- 
bouM  officers. 

Nor,  stmbUt  4oes  the  set  apply  to  a  esse  where 
the  peraoa  who  detains  the  register  has  a  lien  upon 
it  for  advances  made  on  account  of  the  ship.  Bpihsw 
T.  Fox,  8  Uw  J.  M.C.  68,  s.  c  10  B.  &  C.  41,  s.c: 
5M.A1R.4. 

The  msstor  and  part  owner  of  a  ship,  oompelled 
hy  stress  of  weather  to  pat  io  to  a  certain  port  on  a 
Tojrage,  incarred  debts  there  in  respect  of  the  ship, 
for  which  he  was  arrested.  Upon  this  he  seat  to 
the  ahip-agents  the  certificate  of  registry,  accom- 
panied by  a  letter,  in  which  he  stated  (bat  he  lodged 
It  with  them  as  a  security  for  the  payment  of  all 
demands  sod  charges  00  account  of  the  Tesssl  since 
she  had  been  in  port;  adding,  that  he  hoped  it 
wovld  be  aatiafactory  to  them.  The  Hffents  received 
the  register,  but  did  sot  pay  the  demands,  nor 
would  they  retain  the  register  to  the  master:— 
Held,  that  the  receipt  of  the  register  on  the  terms 
in  the  letter  did  not  create  any  implied  cootract  on 
the  part  of  the  agents  to  pay  the  demands ;  but  that 
the  tersM  of  the  letter  rather  eridenced  a  promise 
00  the  part  of  the  maater,  that  the  ship  should  not 
leave  the  port  till  those  demsnds  were  sstisfied. 
Bawiu  T.  Fax,  4  C.  &  P.  432.  [Tenterdeo] 

<6)  SaU. 

The  Court  of  Admiralty  does  not  interfile  in  case 
of  adverse  title;  nor  does  6  Geo. 4. c.  110.  extend 
its  jurisdiction,  or  make  ahips  more  absolutely  trans- 
ferable under  a  conditional  bill  of  sale  for  the  pnr^ 
pose  of  security,  than  before. 

A  warrant  of  arrest  refused  for  the  purpose  of 
transferring  the  possession  to  the  holdsrs  of  such  bill 
of  sale.     FruU  Pratrv4r,  f  Hag.  181. 

(c)  Mortgage. 

A  vessel  being  sold  under  a  decree  of  the  Court 
of  Admiralty,  in  a  suit  of  subtraction  of  wages, — 
the  Court,  having  no  cognizance  of  mortgagees,  will 
not  order  the  surplus  of  the  proceeds  to  be  paid  to 
a  mortgagee  to  whom  possession  had  never  been 
giren ;  but  will  direct  such  surplus  to  remain  in 
the  registry,  subject  to  such  order  as  may  come  to  tlie 
Court.     Portsea,  2  Hag.  84. 

The  interest  of  a  mortgagee  is  not  a  question  for 
the  decision  of  the  AdiniraJty  Court.  Exmouth,  t 
Hag.  88,  n. 

(B)  Owners. 

(a)  Rightt. 

Messrs.  F.  &  Co.  chsrtered  the  plaintiff's  ship  for 
three  voyages,  and  covenanted  by  ths  chaitsr-party 


to  pay  for  the  proTisioiis  and  naaaMi's  ssagwi  Os 
the  rstom  of  the  Teseel  from  the  first  Torage,  tk 
charterers  removed  the  anchors  end  cnMes  to  tlM 
defendants'  wharf,  the  vessel  then  lying  ale&svdi 
it.  A  few  days  afterwards,  the  ship  wma  aireitcd 
under  an  Admiralty  warrant  hy  the  holder  of  1 
botuanry  bond,  given  by  the  captain  of  the  char- 
torers  for  the  outfit  of  the  ship  nod  piovisaons.  Ths 
ship  was  afterwards  sold  under  n  decree  of  ths 
i^dminilty,  hot  the  cables  and  anchon  arere  nat 
iDiclttded  in  the  catalogue,  and  the  plsiotiff  demand- 
ed them  before  the  sale,  bat  not  nftet  wards :— HsH 
that  he  was  not  entitled  to  reooyer  ths  cables  sad 
anchors  in  an  action  of  trover  against  the  d^iB»iani% 
akhongh  the  jury  found  that  they  had  been  r^srtd 
by  the  charterera,  to  aToid  the  proeess  of  ths  Ad- 
miralty Court,  and  not  in  the  doe  cowne  of  bsai- 
neas.  HeU  also,  that  the  reoiOTnl  was  no  iajvy  is 
the  plaintiff's  reversionary  interest,  as  the  thise 
Toyages,  for  which  the  ship  was  cfanitered,  were 
not  eompletod  at  the  time  of  the  aale.  Fergmmm  v. 
CrittaU,  7  Uw  C.P.  91,  a.  c  5  Btng.  SOS,  Sw  c  f 
M.  &  P.  524. 

An  action  as  maintainable  by  a  ship's  hoshssd, 
who  is  also  part-owner,  against  one  of  ssveial  echsr 
part-owners,  for  his  proportion  of  ontfit,  shbsofi 
there  was  no  eipress  promise  ;  pnrt-owneis  of  ships 
being  tensnts  in  common,  and  not  joint  tmaatti.  ind 
each  separately  liable  for  his  proportion  of  outfit 

Wliere  the  dealings  between  the  parties  are  oa 
the  footing  of  one  part-owner  baring  a  lar;^  ihars 
iti  the  ship  than  appears  by  the  register,  ndb  part- 
owner  is  liable  to  the  ship  a  husband,  in  pn^iot^oa 
of  soch  larger  share.  HgUne  t.  Smith,  9  Lsw  J.  CP. 
206,  a.  c.  7  fiiag.  709,  a.  c.  5  M.  &  P.  744. 

(»)  LiabHUitu 

£Ce{t;{n  y.  Arsu>6erry,  2  M.ft  R.  47 ,  Dig.  Law  J.4r9.] 

The  owner  of  a  ship  is  not  liable  for  money  sd- 
yanced  to  the  master,  and  expended  by  him  ia  ths 
necessary  use  of  the  ship,  nnloss  the  nacBsy  is  sd- 
▼anosd  expressly  for  that  purpeae.  Tkmektr  r.  Maatta, 
f  M.&  M.  79.  [Tentordeo] 

In  sn  action  against  one  of  the  owners,  in  work 
done  to  a  vessel,  by  the  order  of  the  ship's  hoshand, 
such  owner  will  be  liable,  unless  it  be  shewn  thsc 
the  dealing  vrss,  that  the  person  who  diiected  ths 
work  to  be  done  shook!  be  looked  to  esdnsivsly. 
Thompson  v.  Fin^ion,  4  C.&  P.  156. 

In  an  action  againat  the  owner  of  a  ship  for  goods 
supplied,  the  saaster  is  a  competent  witacas  to  pievs 
the  ownership.   Howcroft  ▼.  Bauet,  Pea.  A.C  199. 

(C)  Masters  and  CoMMAirDnts. 
[Sec  poit,  H.] 

The  msstor  of  a  merchant  ship  has  nnthontr  over 
thn  marineit,  to  enforce  obedience  to  his  lawful 
oomnunds,  for  the  navigation  of  the  vesogl  and  pr»» 
•ervntion  of  good  order ;  snd,  in  cane  of  disobsdienca 
or  disorderly  eonduct,  may  inflict  oorporsl  panish* 
ment,  moderate  and  proportionato  to  ths  ofisaea 
Lamb  y.  Bamsft,  9  Law  J.  £ich.  55,  a.o.  1  C.&  J. 
991,s.c.  1  Tyrw.265. 

The  captain  of  an  insured  ship,  which  has  hssn 
injured  by  perils  of  the  ssaa,  ia  notjnstiiad  in  sbH- 
ing  ths  ship,  iaslsad  of  rspaiiiiig  it»  «n&na  ha  siihsr 
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s  not  eKe  meant  of  geftin|^  the  wpnn  done  at  tbe 
tee  where  the  vesfel  is  obliged  to  put  in,  or  cannot 
t  them  done  except  at  such  an  expeaae  as  wonld 
ider  it  undoubtedly  improper  to  repair,  if  the  abip 
;re  not  insured ;  or  has  not  money  in  his  poa- 
ision  sufficient  to  pay  for  tbe  repairs,  nor  is  in  a 
nation  to  raise  it  by  loan  or  othenrite,  except  at 
ch  an  extravagant  rate  as  would  prevent  a  prudent 
m,  in  the  exercise  of  a  aonnd  and  vigorons  judg* 
»nt,  froaa  undertaking  the  repairs  under  sncb  cii^ 
owtaaces.  Soma  ▼.  Sugrus,  4  C.  ft  P.  t76.  [Tindal] 

(D)  Seamen. 

[Provision  for  tbe  relief  of  the  widows  of  OMU- 
isaioned  and  warrant  officers  in  the  royal  navy,  10 
eo.  4.  e,  14,  7  Law  J.  Stan.  38.3 

(a)  Cimtractt. 

Deviations,  proceeding  from  accident  or  over* 
iting  anthority,  do  not  amonnt  to  a  breach  of  the 
nriaer's  contract.     CamMttge,  t  Hag.  347. 

SembU,  that  a  regulation  ia  tbe  seamen's  srtiole* 
r  a  merchant  shipi  that  **  every  seaman  committed 
»  Coetody  for  the  preservation  of  good  order,  shall 
>rfeit  his  wages,  together  with  everything  beloog- 
ig  to  him  on  board  tbe  ship,"  is  in  point  of  Uw  a 
ood  and  proper  regulation.  Ritt  v.  Haylett,  $ 
.&P.534.  [Best] 

Tbe  law  of  England,  ia  ordinary  casea,  reqoirea 
le  mariner  to  stay  by  the  ahip  till  the  discharge  of 
!•  cargo ;  but  this  is  only  where  the  party  baa 
one  nothing  to  supersede  the  contract,   Cambridgt, 

Hag.  «46. 

(6)  Wages, 

[See  1 1  Geo. 4.  c  32,  aa  to  pay  of  tbe  royal  navy^ 
Law  J.  Stat.  33.] 

Though,  under  the  principle  that  freight  ia  the 
notber  of  wages,  marinera  lose  their  wages  by  an 
aterrvption  of  tbe  voyage  from  accident,  the  eon- 
lemnation  of  tbe  vessel  for  illegal  trading  on  tbe 
»art  of  tbe  master,  to  which  tbe  mariners  are  not 
lartiea,  doea  not  work  a  forfeiture  of  wages,  nor 
tven  bar  the  marinera  of  their  action  against  tbe 
iwnera;  and  chargea  of  disobedtenee,  neglect  of 
luty,  of  intoxication  and  mutiny,  not  being  esta- 
tlished,  wages  pronounced  for.    Ma/ce,  f  Hag.  168. 

A  milor'a  wagee  and  expenses  pronounced  for,  aa 
getting  drunk  on  shore  (at  Dominica),  and  not  re« 
nrning  on  board  immediately  leave  of  absence  ex- 
>ires,  (bis  clothes  and  other  property  being  on 
Mard.)  is  not  an  act  of  desertion  working  a  for* 
eitnre  of  wages  ;  and  ia  amply  punished  by  seventy- 
ive  days'  imprisonment  in  tbe  island,  when  the 
Baa  was  willing  to  return  to  hia  duty.  EaUng  GroMt 
t  Hsg.  15. 

A  vessel,  whose  voyage  was  described  in  the  ar* 
^clee  as  to  Madras  and  Calcotta,  and  back  to  Lon^ 
ion,  deviated,  under  a  new  charier- party,  froM 
Madras  by  Prince  of  Wales'  Island  to  Calcutta. 
Tbe  deviation,  tboogh  not  notified,  was  knowa  to 
tbe  crew,  who  were  dissatisfied,  but  did  not  remou'* 
strata.  I1ie  mariner,  who  after  arriving  at  Calcutta 
soon  demanded  bis  discbarge,  and  refused  to  work« 
was  put  in  irons  till  the  unbading  was  completed, 
and  then  quitted  the  ship: — Held,  first,  sach  pro- 
posed deviation  entitled  him  to  his  discharge  at 
Madras;  and,  seoondty,  hia  remaining  on  board 


snbaaquently  waa  not  an  isapKed  ooBsent,  nor,  a0 
the  vessel  was  not,  under  tlie  new  charter-party,  to 
return  direct  from  Calcutta  to  England,  a  virtual 
renewnl  of  hia  engagement.  The  whole  wagea,  to 
the  time  of  hia  quitting  the  ship,  and  coaia,  pro- 
nounced for ;  though  tbe  Court  inclined  tothiok  that 
tbe  mariner  bad  acted  illegally  in  refaaing  to  dm* 
charge  the  cargo.     Cambridge,  3  Hag.  343^ 

A  mariner  having,  at  Jamaica,  quitted  the  ship 
by  order  of  tbe  mate,  applied  to  the  master,  who 
was  on  shore,  for  his  discbarge.  The  master  re« 
fused,  and  ordered  him  to  return  to  hia  duty.  The 
mariner,  however,  engaged  in  another  ship : — Sncb 
conduct  ia  desertion,  workiog  a  forfeiture  of  wagea. 
Jtkfittr,  3  Hag.  831. 

A  aailor,  serving  under  artidsa  providing  im  m 
fipvfeiture  of  bin  wagea  in  oasa  of  breach  of  any  of  bis 
engagementa,  amoog  which  ia  that  of  serving  faith* 
fully  during  the  voyage,  can  recover  nothing  if  ho 
is  bft  ashore  in  thie  conrae  of  it,  owing  to  his  own 
(anlt  in  being  absent,  though  ho  had  no  intention  of 
deaerting. 

He  is  left  on  shore  by  his  own  fanlt,  if  be  ia  ao  in 
consoqueoce  of  bis  going  away, after  being  fbrbiddeo 
by  the  captain,  though  be  aubaeqoently  obtaina  tho 
leave  of  an  inferior  officer. 

This  defence  may  be  proved  oa  n  piea  of  ai/r/stet. 
Shgrman  v.  Btirnett.  1  M.  &  M.  489.  [Tonterdea] 

losoleat  expressions,  and  acts  of  mutinoos  ten- 
dency, not  spologtsad  fiar,  held  a  forfcituio  of  wag«a« 
Sassa,  3  Hag.  339,  m. 

An  information  againat  the  vessel  for  trading  in 
alavps,  by  tbe  mate,  not  appearing  to  be  a  false  or 
malicious  act,  cannot  work  a  forfeiture  of  wages. 
Malta,  3  Hag.  17^, 

A  single  instance  of  intempevanoe  doea  not  worlt 
a  forfeiture  of  wagea ;  it  must  be  a  habit,  to  ptodoeo 
that  effect.     Malta^  3  Hag.  168. 

Occasional  acta  of  drunkenness,  not  more  than 
usual  with  ssilors,  snd  latterly  (  when  more  frequent) 
arising  from  the  undue  force  given  by  bodily  disease 
to  the  moderate  uae  of  strong  liquora,  will  not  enure 
to  the  farf<dtore  of  a  steward'a  wages,  hady  Camp^ 
beU,  3  Hsg.  6. 

A  seaman,  who  bad  elected  to  take,  at  Calcutta,  a 
bill  of  exchange  on  tlie  owners,  inatead  of  cash,  in 
payment  of  wages,  cannot  sue  the  abip,  on  payment 
of  such  bill  being  refused,  the  owners  having  he- 
come  baukrapta.     William  Money,  2  Hag.  136. 

Artidea  of  agreement  provide,  that  a  seanaan  ahall 
receive  for  his  wageo  a  proportion  of  tbe  net  pro- 
ceeds of  the  cargo,  after  the  same  are  actually  re- 
ceived by  the  owuer,  subject  to  certain  atipnlationa 
aa  to  tbe  seaman's  conduct:  Semble,  that  hia  aharo 
may  be  recovered  in  an  action  for  money  had  and 
received ;  tbe  owner  having  received  the  money, 
and  the  seaman  having  fulfilled  the  stipulations  on 
his  part.  Haywmrd  v.  Keia,  1  M.&  M.  311.  [Ten- 
terden] 

Motion  for  leave  to  enter  an  appeal,  in  a  suit  for 
wages,  from  a  decree  of  the  Vice  Admiralty  Court 
at  tbe  Cape,  eighteen  months  before,  refused  ;  no  suf- 
ficient circomstances  being  stated .   Mary^  3  Hag.  36. 

Where  a  veasel  bad  been  aold,  in  a  aait  for  sub- 
traction of  wages,  tbe  Court  relbsed  to  direct  pro<« 
oeods  in  the  registry  to  be  paid  out  to  mateiial 
men,  where  ihe  owners  opposed  the  application, 
and  the  accounts  were  disputed.   But  the  case  being 
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a  new  one,  the  Court  did  not  give  eoets.    Maitland, 

5  Hag.  t^53. 

A  plee  of  set-off,  in  aniwer  to  a  sait  for  wages, 
rejected.     Lady  Campbell,  t  Hag.  14,  n. 

In  a  suit  for  wages,  the  owoers,  having  pleaded 
the  desertion  of  the  mariner  from  the  TeSHel,  and 
the  payment  of  his  wages  into  Greenwich  Hospital, 
under  stau  4  Geo.  4.  c.tH,  a.  11,  were  dismissed, 
hut  without  coats.  SembU,  that  it  would  haye  been 
sufficient  to  allege  such  facts  in  acts  of  court.  VibUut, 
f  Hag.  «28. 

In  a  suit  for  wages,  service  and  good  conduct  are 
to  be  presumed  till  disproved.    Malta,  t  Hag.  166. 

Id  a  suit  for  wages,  a  logbook,  not  pleaded,  but 
asserted  to  be  in  the  mariner's  hand-writing,  allowed 
to  be  brought  in  by  the  owners.  M«lia,  ^  Hag.  159. 

Extract  ftom  a  police  record,  annexed  to  an  alle- 
gation in  proof  of  a  mariner's  misconduct,  rejected. 
Sutan^i  Hag.  S<9,n. 

Where,  by  the  articlea,  wagea  were  not  payable 
till  the  cargo  was  discharged  (within  a  limited  time), 
and  where,  after  an  arrest,  the  wages  were  paid 
within  such  time,  the  owners  held  liable  to  the  costs 
of  such  arrest,  they  having  refused  to  pay  the  ma- 
riner at  the  same  time  as  the  rest  of  the  crew,  but 
tendered  him  a  less  sum  than  was  due  "  in  full  of 
hia  wagea."    MiuUrtlt  2  Hag.  40. 

The  payment  of  wages  aAer  the  arreatof  the  ship, 
is  an  admiasion  of  the  justice  of  the  claim,  and 
renders  the  owners  liable  to  the  expenses  of  the 
warrant  and  arrest.  Tkomat  Hansford,  t  Hag.  41,  n. 

(c)  Discharge, 

A  spontaneous  deviation  of  importance  entitles 
mariners  to  their  discharge  by  the  law  of  England ; 
and  where,  by  aome  other  codes,  an  alteration  is 
permitted,  the  mariners  are  to  be  compensated. 
Cambritlge,  t  Hag.  tf46. 

(E)  Pilots. 

In  general,  the  master  of  a  ship  is  bound  to  take 
a  pilot  to  coniiuct  her  into  port  But  he  is  to  be  al- 
lowed a  discretion  whether  he  will  or  not ; — and 
whether  he  has  pro|)erly  exercised  tliat  discretion,  is 
a  que»iion  for  (he  jury.  Phillips  v.  Headlam,  9  Law 
J.  K.U.  r38,  s.  c.  «  B.  &  Ad.  380. 

To  charge  a  master  of  a  ship  with  a  penalty,  under 

6  Geo.  4.  c.  If 5.  s.  68,  for  not  taking  a  pilot  on 
hoard,  it  is  necessary  that  the  pilot  produce  his 
licence  when  he  offers  his .  services,  according  to 
sect.  66. 

This  is  not  rendered  unnecesssry  by  the  fact  of 
the  master  having  previously  known  the  person  so 
offering  himstelf  to  have  been  a  duly  licensed  pilot. 
Hammond  v.  Blake,  8  Law  J.  K.U.  140,s.c.lO  B.& 
C.  424. 

The  Court,  sssisted  by  Trinity  Masters,  held,  thst 
if  towing  is  necessary,  pilots  are  bound  to  perform 
it,  having  a  claim  for  compensation  for  damage  to 
their  boats,  or  for  extra  labour ;  they  are  hound  to 
offer  their  services  in  all  weathers,  and  their  clsims 
for  extra  compensstion  are  «trJrti./Hris.  A  tender  of 
6(W.  held  sufficient,  and  the  pilot's  costs  refused. 
(ieneral  Palmer,  «  Hag.  176. 

In  oitraordiiiary  pilot  service,  additional  pilotage 
i«  the  proper  rate  of  reward.     Enterprue,  2  Hag. 


Persons,  assommg  the  charaeters  snd  duties  t£ 
piLHM,  are  only  to  be  remunerate*!  according  to  Ot 
rates  of  that  service,  and  not  as  sal  von.  CaUtw§k$», 
%  Hag.  178,  n. 

(F)  Charter-Party. 

The  lay  days  alk>wed  by  a  cbarter-paity  fur  a 
ship's  discharge,  are  to  be  reckoned  Iroiii  the  tisM 
of  her  arrival  at  the  usual  place  of  diachaige,  and 
not  at  the  port  merelj,  though  she  should,  far  the 
purposes  of  navigation,  discharge  soaie  of  her  cvga 
at  the  entrance  of  the  port,  before  arriiiag  ac  the 
usosl  place  of  discharge.  Brerettm  v.  Ch^mmm,  7 
Bing.  539,  s.  c.  5  M.  &  P.  526. 

Proviso  in  a  charter-party,  that  if  tbesfaipdo  not 
arrive  at  her  port  of  loading  on  or  before,  ice.,  cbs- 
lesa  prevented  by  stress  of  weather  or  other  oia- 
voidable  impediment,  the  freighter  not  to  be  obliged 
to  ship  a  cargo : — Held,  that  if  ordinary  difigtors 
were  used  in  the  voyage  to  reach  the  port  of  le«i- 
ing,  the  owners  are  within  the  exeepiioa  of  ths 
provi«o,  though  the  ship  is  delayed  till  after  the  sti- 
pulated time,  by  causes  which  eztraoidmaiy  ner^ 
tion  might  have  counteracted.  Grmnger  v.  Demt,  I 
M.&M.475.  [Tindal] 

The  defendants  chartered  a  vessel  to  NcwZsa- 
land,  there  to  load  a  cargo,  or  to  give  notice  by  aa. 
agent  there  of  their  determination  noi  to  load,  ia 
which  event  they  were  to  pay  the  plaiadff  5O0L 
The  vessel  arriving  at  New  Zealand  found  no  cargo 
ready,  nor  had  the  defendants  anv  sgest  efaeos, 
whereuf)on  the  msster  proceeded  to  Batavia,  ta  ob- 
tain a  freight.  The  voyage  home  bj  the  way  of 
Batavia,  though  circuitous,  in  the  event  tuned  oat 
to  be  more  profitable  to  the  owner  than  woald  hate 
been  the  voyage  originally  contemplated : — Hrid, 
that,  under  these  circumstances,  the  plsiatiffvas 
not  entitled  to  recover  the  500L  in  additioa  to  tbs 
increased  profit  upon  the  homeward  vorage.  See- 
niforth  v.  Lvall,  9  Law  J.  C.P.af3,  8.0.7  Bing.  169, 
s.  c.  4M.&P.8«9. 

Where  the  csuse  of  oomplaint,  in  an  actios  on  a 
charter-party  by  the  freighters,  against  Cbe  owutroi 
a  vessel,  was,  that  a  full  cargo  was  not  fakaa  in,  in 
consequence  of  arrangemeuta  in  the  stowage  varying 
from  those  contemplated  by  the  charier-party— it 
was  held,  that  the  plaintiffs  were  not  entitled  tors- 
cover,  as  it  appeared  that  one  of  themaad  the  broker, 
who  managed  the  business,  were  present  from  tiaio 
to  time  during  the  loading,  and  cognissat  of  the  ar- 
rangements, but  did  not  make  any  objection.  ifstiU 
V.  Stephenson,  4  C.&  P.  469.  [Tindal] 

The  owners  of  a  ship,  by  an  iostrnment  called  s 
charter-party,  bond  Jide  entered  into  betweea  tbea 
and  G.  B.,  appointed  G.  B.  to  the  cossaaod,  sad 
agreed  that  (the  ship  being  tight,  &c.,  and  maoaed 
with  thirty-five  men,)  G.  B.  should  be  at  liberty  to 
receive  on  board  a  cargo  of  lawful  goods  (reservisr 
100  tons  to  be  laden  fr»r  account  of  the  owners?  aod 
proceed  therewith  to  Calcutta,  and  there  reload  the 
ship  with  a  cargo  of  East  India  produce,  and  reium 
therewith  to  London,  andupoo  her  arrival  there  and 
discharge,  the  intended  voyage  and  service  shouM 
end  ;  and  the  ownoers  further  agreed,  that  the  co«- 
plement  of  thirty-five  men  should,  if  possible,  be  ke|)C 
up  ;  that  they  should  supply  the  ship  with  stores, 
and  that  she  might  be  retained  in  the  said  serries 
twelve  months,  or  so  much  longer  as  was  neecasaiy 


SHIP  AND  SHIPPING. 


265 


t0  eoniplete  tlMVO^fUge  :->In  dOBiidantioiiof  wkicb, 
G.  B.  agreed  to  take  the  eommand  and  receive  the 
•bip  into  bis  aerriee  for  twelve  mootha  certain,  and 
BDCh  longer  time  aa  might  be  neoeaaarj  to  complete 
the  rojage,  and  pay  to  tbe  owners  for  tbe  ase  and 
liire  of  tbe  abip  after  the  rate  of  25f.  per  ton  per 
aiontb,  of  which  1,000/.  wee  to  be  paid  on  the  ex- 
•eotion  of  the  cherter>party ,  and  2,0001.  bj  two  ap- 
proved  bills  oo  Calcutta,  one  of  which  waa  to  be 
peyable  one  month,  and  the  other  two  montha,  after 
her  arrirel  there ;  the  reaidoe  to  be  paid  or  aecnred  to 
Ijie  eatjaftwdon  of  the  owners,  on  the  anriral  of  tbe 
aibip  at  London,  and  preyiona  to  eommencing  the 
diecharge  of  her  homeward  cargo.  Certain  other 
•tipuletionaibr  pajment  of  freight,  if  the  ship  ahonld 
be  detained  in  India,  irere  then  made ;  and  it  waa 
vrtber  agreed,  thet  G.  B.  ahould  remit  all  freight 
bills  for  the  homeward  cai^o  to  B.  B.  &  Co.  in  Lon- 
don, who  sliould  hold  them  as  joint  tnisteea  for  the 
owner  and  G.  B.,  and  that  thej  sbonld  first  be  ap- 
plied in  payment  of  the  balance  of  freight  due  from 
C  B.,  and  tbe  surplus,  if  any,  then  to  be  handed  over 
to  him  ;  and  it  was  then  provided,  that  tbe  owners 
ahould  have  an  agent  on  board,  who  waa  to  have  the 
able  management  of  the  ship's  stores,  and  power  to 
displace  G.  B.  for  breach  of  any  covenant  in  the 
charter-party,  and  appoint  another  commander. 

C.  &  Co.  in  Calcutta  having  knowledge  of  this 
metroment,  shipped  goods  on  board  the  vessel  for 
London,  which  were  never  delivered  there: — Held, 
(revening  the  mdgment  below,  that  C.  &  Co.  ought 
to  recover  agaioat  the  ownera,  notwithstanding  tbe 
agreement  between  them  and  G.  B.  being  in  the  na- 
ture of  a  special  appointment  of  the  latter  to  the 
oaminand,  and  not  a  charter  of  the  vessel  to  him,) 
—-that,  under  the  obarter- party,  by  a  special  ver- 
dict found  to  have  been  entered  into  banijide,  G.B. 
became  in  fiict  the  freighter  of  the  veaael,  and  owner 
pro  tmpert— and  that  C.  &  Co.  ahipping  gooda  with 
fall  knowledge  of  his  real  character  an  such  freighter 
»nd  owner,  could  not  recover  against  the  plaintiffs 
iv  error,  the  abeolote  ownera  of  the  veasel.  Nno' 
htrry  v.  CoUin,  9  Law  J.  £i.  13,  s.  c.  7  Bing.  190, 
m  €.  4  M.ft  P.  876,  s.  c.  1  C«  &  J.  19t,  s.  c.  1  Tyrw. 

(G)  Demurraob. 

The  consignee  of  a  cargo  requested  the  master  of 
the  vessel  not  to  tske  her  alongside  a  wharf,  as,  if 
be  did,  it  would  get  down  the  price  of  the  goods. 
The  master  consequently  delayed  procuring  tbe  cer- 
tificate required  by  the  atatute  7  &  8  Geo.  4.  c.  36. 
s.  15,  authorising  the  landing  and  unshipping  the 
cargo: — Held,  that  the  owner  was  not  thereby  pre- 
cluded from  claiming  demurrage,  as  the  delay  or  de- 
tention of  the  vessel  was  attributable  to  tbe  act  of  the 
consignee.  Palnur  v.  Thomas,  7  Law  J.  C.P.  73, 
S.C.2M.  &  P.  t76. 

If  A  has  goods  consigned  to  him,  and  there  be  on 
board  the  same  ship  goods  consigned  to  other  con- 
signsee,  and  thoae  goods  are  so  placed  on  board  that 
A,  after  the  ship  arrives,  cannot  obtain  his  goods 
within  the  time  limited  by  the  bill  of  lading,  A  is 
not  liable  for  demurrage. 

Where  a  bill  of  lading  stipulates  for  demurrage 
after  a  certain  time,  the  owner  can  only  recover  for 
tbe  time  durine  which  tbe  goods  remain  owing  to 
the  Mralt  of  the  donsignee.    It  is  no  answer  to  an 
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action  for  such  demurrage,  that  another  consignee  on 
another  bill  of  lading  has  already  paid  demurrage  to 
s  greater  amovnt  for  the  aame  period.  Dobsom  v. 
Droop,  t  M.  &  M.  441,  a.  c.  4  C.  &  P.  11«.  [Ten- 
terden] 

It  is  no  defence  to  ao  notion  by  the  owner  of  a  ship 
fbr  demurrage,  that  the  owner  has  omitted  to  pro- 
core  the  aeoessaiy  papers  for  the  discharge  of  the 
cargo,  if  he  omitted  to  do  so  at  the  request  of  the 
defendant.     FurwU  v.  Thonuu,  5  Bing.  188. 

No  action  for  demurrage  can  be  maintaned  by  a 
isastey  of  the  ship  in  his  own  name,  unless  there  be 
an  express  contract  for  its  payment  to  him.  Evans 
V.  FontiT,  6  Law  J.  K.B.  348,  s.c.  1  B.  &  Ad.  118. 

(H)  Freight  and  Primage. 

Primage  belongs  of  right  to  the  maeter  of  a  ship; 
and  nothing  bat  an  express  agreement  can  exempt 
the  consignee  of  the  goods  from  the  liability  to  pay 
it. 

An  agreement  between  the  owner  and  the  maater, 
that  the  latter  should  have  certain  wages, ''  and  a 
sum  certain  in  full  for  all  cabin  or  other  allow, 
anoea,"  held,  not  to  be  sufficient  to  take  away  the 
maater's  right  of  primage. 

A  bill  of  lading  contained  in  its  terma  "  that  the 
goods  were  to  be  delivered  to  the  consignee,  he  pay. 
ing  freight  for  the  said  goods  as  per  charter-party  ; 
with  primage  and  average  accustomed:" — Held,  in 
aa  action  by  the  master  for  his  primage,  that  the  re- 
ference to  the  chaner-party  applied  only  to  the 
freight :  that  it  waa  not  necessary  for  him  to  give  it 
in  evidence,  and  that,  upon  ahewing  what  was  tbe 
aocuatoined  primage,  he  was  entitled  to  recover. 
B€tt  V.  Saundort,  7  Law  J.  K.B.  dO,  a.  c.  3  M.  Ac  R« 
4,  8.  c.  1  M.  &  M.  f09. 

On  a  bill  of  lading  of  goods  "  shipped  by  A  B, 
to  be  delivered  to  C  D  or  his  assigns,  he  or  they 
paying  freight ;"  if  tbe  goods  are  delivered  without 
receiving  freight,  the  shipper  is  not  liable  for  the 
freight,  there  beinf^  no  charter-party.  In  such  a 
ease,  where  the  shipper  afterwards  promiaed  by 
writing  to  pay  freight,  held,  that  it  was  a  question 
for  the  jury  whether,  on  the  account  between  A  B 
and  C  D,  A  B  was,  as  between  them,  to  pay  the 
freight ;  and  that,  if  be  had  consented  to  do  so,  he 
waa  liable  xm  the  sobaeqoent  promise.  Drmor,  BirtI, 
2  M.  &  M.  136.  [Tenterden] 

Tbe  plaintiff,  by  charter-party,  agreed  with  G  to 
convey  com  at  4$.  6d,  a  quarter,  G  made  a  sob- 
charter  with  S,  who  consigned  com  to  the  defen* 
dants  under  bill  of  lading,  fay  which  they  were  to  pay 
6t,  a  quarter  freight,  and  gave  them  notice  to  retain 
1«.  6d.  a  quarter  for  him. 

Tbe  plaintiff  having  sued  for  freight  at  St.  a 
quarter: — Held,  he  was  entitled  to  recover  only 
4s.  6d.  MUchtntoH  v.  BegkU,  6  Bing.  190,  a.  c.  3  M. 
k  P.  442. 

Tbe  captain  of  a  ship  signed  a  bill  of  lading,  ex- 
pressing tbe  freight  of  the  goods  to  have  been  paid. 
He  did  ao  upon  an  assurance  that  it  ahould  be  paid 
before  the  ahip  sailed.  This  was  not  done.  Tbe  bill 
of  lading  waa  assigned  over  for  value  to  a  third  per- 
son : — Held,  that,  as sgainst  thatperson.  the  owners 
had  no  lien  upon  the  goods  for  the  freight.  Howord 
T.  Tuektr,  9  Law  J.  K.B.  108,  s.  c.  1  B.  &  Ad. 
7lf. 
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SHIP  AND  SHIPPING— SIMONY. 


(I    Bill  or  Ladiuc. 

A  bill  of  l»d;a^  is  doc  ctnduflivs  between  the 
ehirocn  o£  die  r  X4i«.  aad  the  owaen  of  the  ship ; 
buc  t^«  cvs**r»  :Dav  fb«v  that  less  ?oods  Unn  speci- 
6iM  ;a  cii«  b<  1  ci  t^ti.nz  vere  fthipped^  the  master, 
»»?  j;«r^«d  *ae  bt.I  oc  tfiia^.kirms  beeo  ausled  by 
duf  'Ti;i«i  :i  tii«  afloat  oc  tL«sbippenL  B«tei  ▼.  T^dd, 
1  M.  ^  Rch.  Iu6.  [r:B«ialj 

Go^^A  '.MUn  <m  board  a  ship,  the  bill  of  Isdiog 
ccQ-a  1  IX  an  €xo»p*-:-T.  ot  tb«  penU  of  the  sets ; 
tJw  *h.,-  nns  i::i'.  cr  inocber  fliip.  witboat  any  fiiuU 
B  tj«  ■Lxit*'  cr  eith«r : — Held  to  be  SB  iDJunr  by 
t&t  ?**n.«  .n  :a«  a^as.  vithm  the  exceptioo.  BulUr 
T.  •  ^»-ni-.  P^v  A  C.  ISJl   [Kenron] 

Jki  incc^M  o:  a  S:>dr>:sk  biLi  or  lading,  to  whom 
rt*  co«^*  hiT-  Swn  d-  irered  nnder  it,  is  liable  in 
aflHun?:^"  "-r  tlM  ^t^bt,  al*fa^a«b  tbe  bill  of  lading 
a»  5-r  i^iiTrnr  to  tt*  cno*iini*r«*,  withoat  saying 
'*  jr  ta AT  aB«.:r^«v"  hkL  b;..s  oi  lading  sppeariDK  by 
•▼V  f-actf  '}  b«  •zr'U'i].  T  passed  b v  iDdoraement.  Ben' 
w.  >:./•!*.  I  Ml  &  M.  oil.  [TenterdeD] 


K*  Looses  a\i>  IwirKiES. 

Iv»ct4xcE  and  Salvage.] 

*a  an  nc&?ai  for  ranniiu:  down  n  vessel,  the 
^a^T  f  ruiicC  jTVOT^r  ualess  the  injory  is  sttri- 
ta  i^iw  ^an-vi^  *>  *^«  taaU  of  the  defendants ;  if  he 
««r«  7ft.  *  r  UK  *^a.T.  but  ihe  deiendsnts  with  care 
Biiirt:  1AW  ^rwren^fd  the  accident,  he  cannot  main- 
-\  I  i>^  tc^  *o.     I  AvrmMicdk  ▼.  MilUr,  t  H.  &  M« 


*^-i 


■•  "xr'*?*! 


Vi  t  c«stf  >K  vv.I  i««fli.  where  the  loss  was  charg- 
«a  tu  >f  j*t'-^i  ^>  wu.ul  malice  or  gross  negligence, 
'^*»  V  o«ir<:.  w;.l  thft  asst^UBce  of  Trinity  Masters, 
bvi'i:c  jt  .v4aoa  tait  tbe  dasasge  was  occasioned  by 
avv-ufnc  ^^).i^ihr  utir«;abie  to  the  mismanagement  of 
*.•»«*  %4«9«H  •»(.  aau  noc  to  tbe  misconduct  of  the 
^•K>r  ««»^s$t^i.  i'.iittt<;s9ed  tbe  owners  of  tbe  other 
«x«MN  <••.•!  .^?a«s^     Orwn*#<5f*  l>uwr,  t  Hag.  154, 

I  A  «Y««w^  AC  sen  »  KOiUtc  cio«o  hauled  to  tbe 
^«ii>t.  %n^x  aDt.Hj«r  aw»f«x**jc  btwr  is  going  free,  the 
"H4W  ,'*  -w  se*  ts.  tvr  tbe  latter  ressel  to  go  to  lee- 
«.(.«<  *.Ki.  *.*-K»u^b  such  Te&wl  may  either  go  to 
\x«4>«i  M  *  >iw**Ard  a»»h#  beet  can,  yet  she  ought 
^  «  ^v»K»^*  r«i.»«.  tv^  ."ttinp'vw*  ibJit  the  vessel  going 
«v  M  Uv.^  «.u  «•  '  'i\^.»  hor(K>sitiott.     HartdaysydeY, 

vu  «  ^xww  w  cvii  Mv>u  SkT^iust  a  ateam  vessel,  the 

V  vs«i(.  A.^M&(x>i  bv  lu»uv  Masters,  pronounced  for 
vti«.4Kv<«AAtta  vNMis.  bv»Kiiu>c.  that  the  steam  vessel, 
Vo'^n  (Mnmv  uii^K't  cvmiuaud»and  manifestly  having 
«K.4     'ko  x>ii>cr  «\*JMie),  was  to  blame.     Shannon,  2 

^  «,,>«.  «i   t  i^  ^  ii^».  -4.  e,  7>»  tbe  Court  of  Ad- 

t««  4>«  k«  Au'  s'M <•  xl  u\»t  v>i)ly  to  arrest  a  foreign 
vt  .^  v»  «^  kovs.v«d  u»  judgment  in  s  case  of  col- 
li, .  .  ^■»>'  ^  «'  v"^  lou'ik^u  owuff  overruled.  But  a 
..  X  j^^'t^vt  (>j1v>i  belli);  intrusted  with  the  navi- 
V    a    ^ta.wl.  th«»  owner  is  exonerated  under 

.  .»  v«--^'-  *.  *>•  **  >.  •-  A>.  which  applies  equally 
(^  .<  ,  It  *^  w  l^Miiih  ships.  Foreign  owner  and 
In    ^.i  i*u4«*d.     ('At«4fMi«a.  t  H»}f.  183. 

\\i  4  v4«s>  v^l  vi4li:iioii»  the  protest  of  the  master 
^u  4  u'lvK^  voutvl.  wbuh  being  in  di»tress,  was  in 

V  vx\  b«  vSi>  «%>«»«>i  IU1I  U>ul  of .  is  res  inter  alios  aetaf 
4uil   »»»'*    ^^lwu••lb^'   evuWiice  where  no  necessi^ 


\* 


eiistn.   The  Coortnaj  order  compnMition  fior em- 
sequential  damage .     JUuey  Cainm,  9  Hag.  S3. 

In  a  case  of  collision,  the  crew  of  the  i^ 
charged  with  conunitting  the  damage,  admitted  (m 
the  ground  of  necessity,  and  that  no  other  evidsnm 
could  be  expected)  as  witnesses,  though  bd^ 
sharers  in  tbe  profits  and  Josses  of  tbe  vessel,  they 
would  not  swear  they  were  disinterested  in  (!■ 
result.     Cathn-int  of  Dover,  %  Hag.  145. 

In  a  case  of  collision,  where  paymrat  of  a  sam 
for  damage,  interest,  and  costs  reported  to  be  da^ 
had  been  delayed  by  the  party  liable,  the  other  pai^ 
is  entitled  to  interest  on  the  whole  sms.  Cftecn 
days  after  the  date  of  aoch  report;  aad  itat.  5S 
Geo.  3.  c.  159.  s.  1,  limiting  the  linbilitj  ef  owaeis 
to  the  value  of  the  ship,  appurtennncee  and  fre^t, 
applies  only  to  the  origioal  claim  for  damage,  and 
extends  not  to  costs  and  interest.  DumUe,  t  Hag. 
137. 

In  a  case  of  collision,  the  Court  will,  prepara- 
tory to  a  decree  of  sale,  sign  n  primum  decretn,  m 
an  affidavit  of  a  perishable  condition.  SyUtm^i 
Hag.  155. 

(L)  Ship  Brokers. 

A  broker,  who  is  employed  by  a  ship-ovsff  la 
procure  tlie  effecting  of  a  charter-party,  and  «bs 
procures  a  person  to  trest,  but  with  whoa  nhonteiy 
no  charter-party  is  effected,  is  not  eotitlsd  to  hb 
commission,  although  the  treat j  has  geae  off  is 
consequence  of  the  unusual  and  amemoaaUe  de- 
mands made  by  the  ship-owner  apon  the  ismnmul 
charter. 

Nor,  sembU,  is  he  entitled  to  any  cgmpeassiioB 
for  his  work  and  labour  on  the  ^uamtmm  mgniu  the 
usage  of  the  trade  being  against  it.  JZsnd  v.  iZaaa, 
8  Law  J.  K.B.  144.  a.  c  10  B.  &  C.  438. 

It  seems  that,  by  the  custom  of  London,  a  ibip- 
broker  is  not  entitled  to  commiaaion  for  negotiatiBg 
the  terms  of  a  charter- party,  if  from  any  f*«w  tbs 
charter-party  is  not  afterwards  executed.  Bread  r. 
Thomas,  9  Law  J.  C.P.  32,  s.  c.  4  M.  &  P.  731,  a  t 
7  Bing.  99. 

Where  a  broker  is  employed  by  a  ship-owner  to 
procure  a  charter-party,  if  the  ne^otiaiian  goes  off 
on  account  of  any  fault  in  tbe  broker,  be  is  not  en- 
titled to  recoyer  anything  in  the  shape  of  remoie- 
ration ;  nor  is  he,  in  such  case,  entitled  Coiecover  fot 
expenses  which  he  may  have  been  put  to.  onleaa 
such  expenses  are  unusual,  and  have  been  incurred 
in  consequence  of  the  ship-owners  having  urged 
him  to  extraordinary  expedition  in  the  matter.  Aad, 
semhle,  that  where  the  negotiation  is  not  canied  iata 
effect,  but  there  is  no  fault  in  the  broker,  be  is  sot 
entitled  to  anything,  unless  the  cbsrter-party  is  acta- 
ally  signed.  Dalion  v.  Irvin,  4  C.  &  P.  «89.  [TisdsIJ 


SILK. 

Duties  and  drawbacks  on  imporuiion  sad  expor- 
tation of  silk  and  silk  goods,  10  Geo.  4.  c  23,  7 
Law  J.  Stat.  37. 


SIMONY. 


By  the  stat.  31  Elix.  c.  6.  a.  5,  it  ia  enacted, 
that  '*  if  any  person,  &c.,  shaU,  for  any  sum  ef 
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Qone^,  reward,  gift,  profit,  or  benefit,  directly  or 
ndirectljr,  or  for  or  by  reason  of  any  promise,  agree- 
nent,  grant,  bond,  or  other  assurance  of  or  for  any 
lum  of  money,  reward,  gift,  profit,  or  benefit  wbat- 
loerer,  directly  or  indirectly  present  or  collate  any 
>ereon  to  any  benefice  with  cure  of  souls,  dignity, 
>rebend,  or  living  ecclesiastical,  or  give  or  bestow 
he  same  for  or  in  respect  of  any  soch  corrupt  cause 
3r  consideration ;  that  every  snch  presentation,  col- 
lation, gift,  and  bestowing,  and  every  admission, 
Institution,  investiture,  and  induction  thereupon,  shall 
be  utterly  void,  frustrate,  and  of  none  effect  in  law." 

Id  quare  impedit  it  was  found,  by  special  verdict, 
tbai  B,  the  incumbent  of  a  rectory,  was,  on  a  certain 
day,  afflicted  with  a  mortal  disease,  of  which  he 
died  at  eleven  o'clock  at  night,  and  that  at  three 
o'clock  in  the  afternoon  of  the  same  day,  T,  the 
patron  of  the  living,  and  F,  both  knowing  the  con- 
dition of  B,  in  pursuance  of  an  agreement,  executed 
a  deed,  by  which,  in  consideration  of  6,000/.,  T 
granted  to  F  the  advowaon  for  a  term  of  ninety- 
nine  years,  if  F  should  so  long  live,  with  a  proviso 
that  as  soon  as  F,  by  vacancy  or  otherwise,  should 
have  made  presentation  to  the  rectory,  he  should 
re-assign  to  T  the  residue  of  the  term.  It  was  found 
also  by  the  verdict,  that  this  agreement  and  deed 
was  a  device  to  convey  the  next  presentation ;  but 
that  the  deed  was  executed  without  the  knowledge 
or  privity  of  H  (the  person  afterwards  presented  by 
T,  and  rejected  by  the  bishop  ordinary),  and  without 
any  intention  to  present  him. 

Upon  this  finding,  judgments  having  been  given 
for  the  defendant  in  the  Courts  of  Great  Sessions, 
Chester,  and  the  King's  Bench,  they  were  reversed 
in  the  House  of  Lords  upon  writ  of  error,  the  House 
being  of  opinion  that  this  sale  of  the  next  presen- 
tation was  not  void  under  the  statute.  Fox  v.  the 
Bithop  of  Chetier,  3  Bligh,  N.S.  itS,  s.  c.  1  Dow.  & 
C1.4!?6,  s.  c.  6Bing.  1. 


SLANDER. 
[See  Libel.] 

(A)  Action  for,  where  maintainable. 

(B)  Pleadings. 

(C)  Evidence. 


(A)  Action  for,  where  maintainable. 

The  agent  for  R,  a  person  convicted  for  poaching, 
applies  to  the  convicting  Magistrate  for  a  mitigation 
of  the  penalty,  on  the  ground  that  the  poacher  sup. 
■ported  his  father  and  mother  by  his  labour  or  in- 
dustry.   A,  one  of  the  Magistrates,  said,  *'  I  do  not 
think  the  defender  deserves  any  mercy,  as  I  am  in- 
formed that,  besides  being  a  poacher,  he  is  a  thief, 
and  has  been  known  to  steal  bee>hiyes  and  leather ;" 
and  he  appealed  to  B,  another  Magistrate,  who  said, 
"I  cannot  say  as  to  the  bee-hives;  but  I  was  in- 
formed by  a  respectable  farmer  now  dead,  that  he 
stole  a  quantity  of  leather."     R  brings  his  action  of 
damages  against  the  Magistrates  for  defamation,  and 
the  action  held  by  the  Court  below  to  be  relevant 
and  sent  to  k  jury,  and  the  verdict  for  the  pursuer 
for  125/.  damages  against  each  of  the  Magistrates, 
and  the  verdict  confirmed  by  the  Court.     The  inter- 


locutor of  relevancy  afiirmed  by  the  House  of  Lords, 
but  the  interlocutor  confirming  the  verdict  reversed, 
and  the  case  remitted  for  a  new  trial.  AUardice  v. 
RoberUon,  1  Dow.  &  CI.  495. 

Words,  where  spoken  of  a  person  in  office,  to 
be  actionable,  must  bespoken  of  him  in  reference  to 
that  office,  and  must  have  a  tendency  to  occasion  the 
loss  of  such  office,  or  roust  impute  the  want  of  some 
qualification  for  such  office,  or  some  misconduct  in 
it.  Thus,  where  the  words  charged  in  a  declara- 
tion, and  which  were  spoken  of  the  plaintLff,  who 
was  the  clerk  to  a  Gas  light  Company,  were — 
"  You  are  a  fellow,  a  disgrace  to  the  town,  unfit  to 
hold  your  situation  for  your  conduct  with  whores;'' 
such  words  were  held  not  to  be  actionable. 

Where  the  words  charged  in  a  declaration  are  not 
actionable,  but  are  proved  at  the  trial,  the  plaintiff 
cannot  be  nonsuited  in  that  case,  as  the  defendant 
should  demur,  or  after  trial  move  in  arrest  rf  judg- 
ment. Lumliy  v.  AUdayt  9  Law  J.  £xch.  6S,  s.  c. 
1  Tyrw.  217,  s.  c.  1  C.  &  J.  301. 

The  repeating  of  slanderous  words  is  not  justified 
by  the  person  who  repeats  them  merely  naming,  at 
the  time,  from  whom  he  heard  them.  Macpherson  v. 
Daniels,  8  Law  J.  K.B.  14,  s.  c.  10  B.  &  C.  263. 

(B)  Pleadings. 

Where  a  count  for  slanderi  after  alleging  that  the 
plaintiff*  was  a  livery-stable  keeper,  and  was  about 
to  prove  a  debt  unaer  a  commission  of  bankrupt, 
stated  that  the  defendant  spoke  of  and  concerning 
the  plaintiff',  and  of  and  concerning  the  matter  in  that 
count  mentioned,  and  of  and  concerning  the  plaintiff" 
in  bis  trade,  these  words :  "  You  are  a  regular  prover 
under  bankruptcy,  (meaning  that  the  plaintiff'  was 
accustomed  to  prove  fictitious  debts  under  commis- 
sions of  bankrupt,)  you  are  a  regular  bankrupt 
maker:" — Held,  that  the  count  could  not  be  main- 
tained, for  the  words  were  not  actionable,  as  spoken 
of  the  plaintiff'  in  his  trade  ;  nor  were  the  words  as 
laid  actionable,  as  imputing  a  crime  punishable  by 
law,  because  the  innuendo  was  broader  than  the 
words,  which  were  unexplained  by  prefatory  arer- 
ment,  and  did  not  of  themselves- necessarily  import 
a  crime.  Alexander  v.  Angle,  1  C.  &  J.  143,  s.  c. 
7  Bing.  119,  8.  c.  4  M.  &  P.  870,  s.c.  1  Tyrw.  9. 

(C)  Evidence. 

The  words  imputed  the  prescribing  of  medicines 
in  improper  doses,  and  the  defendant  justified : — 
Held,  that  medical  books,  which  were  stated  by  the 
medical  witnesses  to  be  works  of  medical  authority, 
could  not  be  put  in,  to  shew  that  such  doses  were 
sanctioned  ;  but  that  the  medical  witnesses  might  be 
asked  their  judgment,  and  the  grounds  of  it,  which 
might  in  some  degree  be  founded  on  these  books  as 
a  part  of  their  general  knowledge.  Collier  v.  Simp' 
•oil,  5  C.  fit  P.  73.  [Tindal] 

In  »n  action  of  slander,  the  plaintiff',  in  shewing 
special  damage,  must  confine  his  proof  to  the  evi- 
dence of  persons  who  received  the  slanderous  state- 
ments from  the  defendant  himself.  Rutherford  v« 
£wi/if,  4  C.  &  P.  74.  [Tindal] 

In  an  action  of  slander,  averring  special  damage 
to  have  accrued  to  the  plaintlflf  from  the  speaking 
of  the  words  by  the  defendant,  evidence  that  the 
words  were  spoken  by  the  defendant  to  J  S,  who 
repeated  them  to  J  B,  who  thereupon  refused  to 
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tkft  pUiatiS^keM,  Mt  saftdnt  to  Muport 
th»  ^Klmuaa.  Wmrd  r.  Wmks,  9  Law  J.  C.P.  6, 
a.  &  7  BfBf .  til,  a.  c.  4  U.  &  P.  796. 

In  u  ftL-tua  of  slander,  wliarv  diree  witneaaat 
€mL«d  tor  tke  pluDtiff,  ike  arideaca  of  two  of 
va«  quitt  ■Bccn>aat«iit  with  titt  aotioD  of  a  aoBr 
MrBti«l  coauaaaicaiMMi,  it  waabeU,  (bat  it  was  not 
ft  attfCirKiL^Q  ia  tiia  Jsder,  to  laara  k  to  \ht  juiy 
to  saj,  viMtlier,  or  aoC.  tkej  betiercd  tho  coaBmuoi* 
cat»3*  to  b*  ccaftdeatial ;  aad  tkatitwaa  not  nacea- 

IX  la  sack  a  caae  for  biai  to  tell  tkan  in  distinct 
that,  if  tk«y  bckeTod  tba  eridence,  tkaj 
Bust  iad  iketr  vardict  for  tka  plaintiff.  Pieion  v. 
Jmtkm^,  4  C.  &  P.  tor.  [Gaaelea] 

Tktf  decJaratioB  in  slander  slated,  tkat  tba  defao- 
dsat,  incecdiag  to  injara  tba  plaintiff  ia  tba  opinion 
ol'  rartaia  persona,  vko  kad  bean  in  tke  kabit  of 
eaiploTtB^  bim  aa  a  fniit-broker,  represented  to 
tkoaa  persoaa  that  ika  plaintiff  kad  prajndicad  tba 
sai«  of  a  carfo  of  orangea  belonging  to  tkem,  by  ra- 
pcrtia^  ia  tke  sale  room  tkat  ke  (tka  plain  tiff)  had 
three  ac  ibar  shipaladea  irith  fruit  hatwean  Graves- 
ead  and  Loadon.  Tka  proof  at  tka  trial  was,  that 
I  he  p4ai?tiff  bad  said,  tkat  tkare  ware  three  or  four 
sh:^  la^ieo,  &c«  This  was  held,  at  Niai  Prias,  to 
he  a  tat  a1  rmrtance ;  and  the  plaintiff  was  nonsuited ; 
aad  (he  noo&uit  was  confinn«d  in  the  Court  above, 
n  rule  fsr  aettiag  it  aside  baiag  nfnaed.  W^od  r. 
Jam.  4  C.  ft  P.  t68.  (Tindal] 


SLAVES. 

A  teouila  atteadaat,  br  birth  and  aefritnda  a  do- 
Meatic  «l»Te.  accooipaniad  bar  mistress  to  England, 
reeidvd  there  for  a  jaar,  and  tkaa  voluntarily  return- 
ed witk  her  Bustrsas  to  the  plaoa  of  he»  birth  and 
servitude ;  though  during  the  raatdanca  in  England, 
no  doaniaMm.  authority,  or  coercion  ean  be  exer- 
ei^ed  orer  such  peraons,  yet,  on  her  return  to  kar 
place  of  birth  aad  serrituda,  tka  right  to  exaroisa 
•ach  dottunioa  rerieee.    Tht  Slavt  Grart,  9  Hag.  94. 

rbe  rvculationa  in  ike  69  Geo.  3.  o.  190,  ware 
made  lo  prevent  slarea  being  transferred  from  ooa  of 
i>ur  own  cvtloutea  to  other  aettlements,  and  also  the 
ittt^tKiuctioQ  of  new  slarea  into  any  of  oar  colonies ; 
but  h^ve  no  reference  to  the  transit  of  slarea  to  or 
Itv4u  thia  couatrv  and  ita  coloniaa.  J%e  Slav*  Grace, 

rUe  ^  ilea  4.  e.  lis.  a*  47.  is  oalj  iodafinitely 
»etrv«(^eiMive  as  to  importations:  the  Court,  there- 
^ue,  «Mi  ap|vMl«  rereraad  a  sentence,  condemning  a 
alav«  a«  iUe«ir»l)T  ax(K>rted  nine  yean  before.  Th§ 
,\i«,u  f  .iHtv  fV*a<.  t  Hag.  971. 

\\  liiM^  i)io  niaatvr.  unknown  to  tka  ownen,  re- 
eeit  «H|^  i^eia^vaa  ou  board  as  pladgaa,  and  not  aiid«r 
an  A^^olMie  a<«lr,  the  i'ourt,  on  appeal,  kolding  sock 
vo^^^Utt't  sU\{  u««t«  under  the  (lartioular  circamitancas 
s^\  iKv>  %«««'«  »Mh»c(  the  ship  to  comdemnatioo  under 
il\.>  •Usfi^  ««>u,  i^vrrsed  tke  seutonoe  of  tke  Court  at 
|l,«^^«  I  i^Mis  hut  allowed  the  oautor  his  azpaoiaa, 
v%M««4  a^d  (utiuiattiaoftha  resaaL    Afaite,  9  Hag, 

\\  Itt'ti^,  i^»  a  voyage  to  North  Carolina  from  Ro- 
a%'H\«  \ >  |>«Ml  lu  l>ominica,  to  which  the  Taasel  be- 
b^«Ht*^i^>  the  luaster,  diaooraring  two  alsTaa  from 
|^^H^(ltu»«t  ou  buardi  landed  and  delivarad  tham  up 
a«  ^t  Kui'»i  thenearfst  British  port  ha  eould  reach : 


sock  an  importoCion  was  not  Jidd  to  amomt  to  s 
forfeiture  under  atotata  6  Geo.  4.  c.  11<S;  and  Chi 
saperior  Court,  npoo  an  appeal  on  bekalf  of  ihs 
Crown,  kolding  tkat  tke  master  wras  ignorant  ef  the 
alavea  being  on  board,  and  that  the  impsffntiBa 
arose  from  unaToidable  neoeaaitj,  declined  to  das- 
torb  tke  seatonca,  though  it  wns  andefended  an  the 
part  of  tke  owners*     Two  Slarea,  t  Hag.  275. 

An  inkakitant  of  Trinidad,  alter  a  reaidcncn  af 
about  a  month  at  Bermuda,  parcbaaed  tkcic  a  siaea 
md  ker  four  children,  aged  nleren,  niae,  sefsa,  and 
three,  and  ahortly  a/ber  nnbarked  witk  his  fimi/f  and 
them  for  Trinidad, the  mother  and  four  childrm  being 
deacribed  in  the  indorsememt  on  tka  dsHiaae  aa 
dcmaatio  servants  in  personal  nttwidance  on  bisiself 
and  otbera  of  hia  family :  the  ownar  of  ife  ttssal, 
who  had  a  readanca  at  Bannndn  and  Triaidai,alao 
embarked  with  two  slavaa,  bom'  in  kis  &ni3f,agad 
eleven  and  aevea,  similarly  deacribad'  in  the  in* 
dorsement    There  had  been  no  regiatiy  act  ia  Iks 
ialaad  since  the  year  t6tt,  but  the  Isto  lagisfam 
g^ve  a  certified  copy  of  the  oxpired  legisny,  and 
there  was  an  affidavit  of  tka  late  owner  as  to  Iks 
birth  of  the  youngest  child.     The  venaal  i 
while  lying  at  anchor  near  the  part  of 
(baring  cleared  out  for  Trinidad,)  and  |aiipaimf  Is 
weigh  anchor.    The  Court,  on  nppenl,  balding;  liat 
the  ciroumsUncas  and  aitoaiion  in  wkiok  the  fmrnl 
was  seised  brought  the  case  within  the  5  Gtei  4k 
c.  113,  and  that  the  removal  of  noBe  of  tke  i 
was  protected  ky  aectioa  17,  raver  sad  the 
of  the  Court  at  Beimada,  aad  pRmoonead  hi  tbe 
penaltiea  prayed.    AdeUida,  t  Hag.  S3t. 


SMUGGLING. 

The  magistrataa  of  tka  place,  on  land,  to  wUeb  a 
person  charged  under  the  6  Gea  4w  c.  108.  a.  7^  is 
carried,  have  jurisdiction  over  tke  suk|eeC-maBir ; 
altkough  the  person  may  have  been  taken  oe  hoard 
a  veasel,  upon  watora  'witkin  anotker  jufisdietim. 
Rex  V.  Jamei  Nunn,  7  Law  J.  M.C.  10,  a.  e.  8  B.ft 
C.644,  s.  c.dM.&R.75. 

An  action  of  debt  for  tke  penalty  of  5CNL  (given 
by  the  statute  St  Geo.  t.  e.  S8,  ftr  cartpng  a  pri- 
soner to  gaol  on  an  arreat  within  twant^fonr  hoais) 
against  a  revenue  officer  acting  nnder  a  wazraat 
granted  to  him  by  the  sheriff  by  the  dircctiafn  of 
tbe  solicitor  of  Excise,  pursuant  to  the  atatato  7  & 
8  Geo.  4.  c  53.  s.  95,  and  founded  upon  an  altach- 
mant  for  not  appearing  to  an  infoimation  filed  ia  the 
Court  of  Exchequer  for  smngglieg,  msjba  rimnrid 
from  the  Court  of  Common  Flees  into  tke  Office  of 
Pleaa  of  tke  Exckequer.  Siddmi  v.  East,  1  C.&  J.  It. 


SOLICITOR. 
[Sea  Attorney  and  Soucitoi.J 


SPAIN. 


CHaima  between  Britain  and  flpain    ■ottl<miBt(>fj 
10  Gea  4.  c  9t,  7  Law  J.  Stot.  33. 
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^  SPECIAL  CASE. 

£Se6  Sbssions.] 

Jfhe  Court  of  Exchequer  does  not  direct  •  cMe  for 
I  opinion  of  a  court  of  lav,  as  the  Court  of  Chancery 
iP,  but  only  directs  the  matter  to  be  heard  before 
p  full  Court.  GoMkell  r.  G^skeU,  3  Y.  &  J.  305. 
S^mbU,  the  Attorney  General  has  not  power  to 
im  a  special  case  into  a  special  rerdiet,  no  ieare 
ji^inf;  been  giren  for  that  purpose  at  the  trial. 
\Utnt4g  Gftural  t.  Vm«nd,  t  Tyr.  186. 


SPECIFIC  PERFORMANCE. 
[See  Vendor  and  Porohasbr.] 

(A)  Bill  por,  wrirb  soarAiMADLE. 

(B)  Praotioe. 


(A)  Bill  for,  where  sustainable. 

A  written  undertaking  will  be  enforced  against  the 
arty  entering  into  it ;  fithoogh  the  psrty,  to  whom 
I  is  gi^en,  is  not  bound  to  be  satisfied  with  it. 
^almer  ▼.  Seolt,  8  Law  J.  Chano.  If7,  b.c.  1  RnsR. 
(M.391,s.c.  lTanL468. 

A  court  of  equity  will  not  entertain  jurisdiction  to 
«mpel  the  performance  of  an  agreement  to  p«y  a 
•urn  annually  upon  the  happening  of  a  certain  erent. 
Brough  y.  Oddy,  8  Law  J.  Chanc.  tS,  s.  c.  i  Ruse. 
$(M.  55,  S.C.  lTam.215. 

A  hnsband  being  prosecuted  and  found  guilty  at 
iie  Quarter  Sessions  of  an  assault  upon  his  wife,  the 
[?oart  recommended  an  aocommodatioo  of  the  die- 
putes  and  differences  between  them.  The  oounsel 
>f  the  parties  aimed  a  memorandum  of  agreement, 
that  the  husbana  should  allow  the  wile  an  annuity 
yi  bOL ;  and  the  Court,  adyerting  to  the  arrange- 
nent,  passed  a  sentence  upon  the  defendant,  impos* 
lug  only  a  nominal  fine  upon  him.  It  was  proved, 
Lhat  the  defendant's  attorney  stated  publicly  in 
sourt,  that  the  defendant  had  eome  into  the  agre^ 
nent,  and  that  the  defendant  was  in  court  when  the 
irraogement  was  entered  into.  The  defendant,  by 
his  answer)  denied  that  he  e?er  consented  to  it }  and, 
on  his  part,  there  were  depositions  that,  to  some 
Bxtent,  supported  it : — Held,  that  it  was  not  incum- 
bent on  the  plaintiffs  to  proye  that  the  defendant  did 
issent  loan  agreement  entered  into  by  his  counsel,  but 
on  the  defendant  to  disprove  it : — Held  also,  that  the 
weight  of  the  eyidence  being  that  the  defendant  did 
Dot  dissent,  a  Court  will  conclude  a  counsel  had  au* 
thority :  Held  also,  that  the  plaintiffs  were  entitled 
to  a  decree  for  a  specific  performance,  with  ooets. 
Elworiky  y.  Bird,  X  Tarn.  38. 

Bill  for  the  specific  performance  of  a  oovenant,  by 
which  the  defendants  engaged,  within  two  years,  to 
procure  the  heir ^at' law  of  A  B  lo  convey  certain 
lands  to  the  plaintifi,  or,  within  the  same  period, 
to  prefer  a  petition  to  the  House  of  Lords  fer,  and 
to  use  their  utmost  endeavours  to  procure  an  act 
of  parliament  for  substituting  a  trustee  in  the  place 
of  the  heir,  in  case  such  heir  could  not  be  fbund,  or 
there  should  not  be  any  heir.  On  inquiry,  no  heir 
being  found,  the  Court  deoreed  the  defendants  to 
allow  their  names  to  be  used  in  an  appUcation  to 
parliament  for  the  act,  expressing,  however,  a  doubt 
whether  such  an  application  coula  succeed,  the  estate 


appearing  to  haye  escheated*  Fnitriek  y.  CeivieU, 
3  v.  &  J.  514. 

A  agrees  to  lend  B  3,000(.  oo  mortgage  of  lease- 
hold bouees,  and  not  to  call  for  the  title  of  the  lessor, 
and  advances  600/.  in  part  He  then  calls  for  the 
lessor *s  title,  and  files  a  bill  for  specific  performance, 
or  sale  of  the  property  to  repay  bim  the  GOOl,  and 
interest: — Held,  that  he  was  not  entitled  to  the 
title,  but  only  to  a  specific  performance  of  the  eon- 
tract,  as  proved,  and  that  the  plaintifiP,  not  obtaining 
the  decree  be  asked,  shall  pay  the  costs.  Ban  y. 
C/iv/e^,  lTam.80. 

Where  a  person  having  a  clear  title  to  ItL  fot 
rent,  and  claiming  the  property  of  the  land,  is  in- 
duced, by  the  representations  of  two  ptofessional 
persons,  that  he  had  no  right  to  either  rent  or  land, 
to  agree  to  accept  tOU  in  full  for  rent  and  land,  the 
Court  will  not  entertain  a  bill  for  the  specific  per- 
formance of  the  agreement. 

It  is  no  defence  to  a  bill  for  speciiic  performaoee 
by  the  vendor,  that,  during  the  treaty,  be  falaely  as- 
sumed the  character  of  agent  for  another,  when,  in 
feet,  he  was  desling  on  his  own  behalf,  and  that  he 
thereby  deceived  the  purchaser  as  to  the  party  with 
whom  the  contract  was  made,  provided  the  pur* 
chaser  does  not  shew  that  the  deoeption  induced 
him  to  enter  into  the  oonlract,  or  occasioned  any 
loss  or  inconyenienoe  to  him  otherwise.  FtUowu  v. 
Gwfdyr  and  Puge,  1  Ross.  k.  M.  83* 

A,  B,  and  C,  being  jointly  interested  in  certain 
property,  A  contracts  with  B  to  take  a  lease  of  the 
whole  of  it ;  and  the  oontract  eipresses  that  B  is  to 
be  bound  Inr  the  oontract  only  so  far  as  it  is  to  be 
performed  oy  him ;  but  that  A  is  to  be  answerable 
to  B,  even  for  what  is  to  be  done  by  C  :— Held, 

That  B  will  be  precluded  from  eaforeing  the  con- 
tract against  A,  by  the  circumstance  that  C,  under 
a  deed,  which  the  parties  either  were  not  aware  of 
or  had  forgotten,  has  taken  proceedings  in  a  court 
of  equity,  which  deprive  A  of  that  possession  and 
enjoyment  of  the  property,  the  subject  of  the  oon- 
trsct,  which  it  was  the  purpose  of  the  oontract  to 
give  him. 

That  it  is  a  defence  to  a  bill  for  specific  perform* 
ance,  if  the  plaintifif  has  made  inaccurate  represents* 
tions  with  respect  to  the  property  which  was  the 
subject  of  the  contract,  although  tnose  representa- 
tions proceeded  upon,  and  had  reference  to,  sources 
of  information  which  were  open  to  all  parties,  and 
which  might  have  enabled  them  to  detect  the 
alleged  inaocoracies. 

That  in  such  a  case  the  Court  will  not  decree 
specific  performance,  even  though  the  defendanta 
have  taken  possession  of  the  property,  and  materially 
altered  iu  management  or  lessened  its  yalne.  tfer- 
rti  y.  JTssiMs,  7  Law  Joum.  Chanc.  79. 

A,  a  shareholder  in  a  theatre,  entered  into  an 
agreement  with  B,  C,  and  D,  three  odier  share* 
holders,  by  which  the  theatre  was  to  be  leased  to 
them  at  a  certain  rent.  He  subsequently  filed  a 
bill  against  them  for  specific  performance,  on  which 
they  proyed  that  another  agreement,  of  which  they 
haa  before  bad  no  notice,  had  been  entered  into 
some  years  before  between  A  and  other  parties,  hie 
then  co-sharsholders  in  the  theatre,  and  that  the 
earlier  agreement  contained  conditions  incompatible 
with  the  perfonnanoe  of  that  into  which  they  hsd 
entered  >  they  alio  proved,  that  two  transactions, 
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witb  ngvd  la  the  \Mag  of  boiM,  bid  not  bora 
itiiIt  nprHaDted  to  then.  Thi  Vin  Cbiwiellor 
held,  thai,  u  ifaa  Ibriire  bid,  in  tubiUnce.  (be  be- 
Brfit  npiTHorcd  t»  lecrus  from  thne  leiting*,  th« 

■pvtilic  priranninc*.     Tbe  Lord  Chi 


rFn<irr«<m«l  rhut  drcisioD,  ind  the  reienil  wbi 
bekl  ngbt  by  tlia  Hr,uu  of  LoiJl  Harrii  >.  KtrnbU, 
>  Do*.  &  CI.  4«3. 

If  ID  •gi-nt  for  ■  putchiarr,  bsTiflg  ■  generil  en- 
dor  hie,  the  Court  will  compel  ((iwific  perfoninnco 
of  ibeconlraci.  5l.  JoAnT.SnWJwf,  7  Lew  J.Chanc. 
1S9.  i.r.  1  Tern.  e3. 

If  ml\rt  ■  ODDtrecl  for  «■■«  of  en  MIetr,  but  before 
lie  deed!  ba  destroyed  bj 
iniprl  tbe  »p»ci(ic  perform- 
■Dce  of  tbe  tontrecl,  uoleu  th?  Tcndor  reo  funiub 
ibe  purcbeMT  with  llie  mennsof  »liewiog  whit  were 
tbe  roDlrnttof  th«dMlroyeddMd«,eudproriBglh»t 
>iKhderdiwer«dtil)'eiecuted>Dddrli*ered.  Brgaul 
T.  fioifc,  4Ruts.  I. 

SpeciBoprrfbrnisac*  of  en  eitreeaient  for  tbe  pnt- 
thu*  of  >  meniontry  intenit  refuied,  where  the 
ule  WH  hj  priTite  contract,  end  the  price  ioide- 
qnaip.     K'n.JaU  t.  Brckeii,  9  Law  J.  Cbine.  tl. 

Where  u  eETpeneBt  ie  eoiered  jato  for  the  die 
of  ■■  eiiita,  and  tbe  pertie*  differ  ■*  to  Ibe  qunititj 
(grMdtobauld,  andthe  Teodoi  filM  ■  billfor  apa- 
ei6e  perfirmance  of  the  agreement  m  lopari,  and  tbe 
feodee  offert  to  complete  ifae  conmct  aa  to  that 
[art;  bat  the  Trndor 
■endee  (hall  pe;  tba  i 
will  rrfuM  ■  drciea  fo 
V.  M-wien.  9  Liw  J.  Chanc.  10. 

Le»ich"ld  properlj'  gireo  by  i  will  lo  the  >epai>ta 
i]Ber)fa  femtleinfint.  Onbermnrrisge.  a  eeltlement 
it  made  onder  tbe  orderi  of  the  Court  (the  being  Mill 
an  infant),  eont.inipg  ccrttin  trn.t.  for  a.te.  Tbe 
Irailm  offer  the  proprrij  for  aile  by  auciion,  and 
<lea  bill  tgtinai  the  purebaMtforsipecificperform- 
an»  ;— Held,  that  tbr  letllenieat  of  the  felnal(^  in- 
faut'e  chitiel  inlertit  (already  Mcund  lo  harwpi- 
nt«  dm),  though  made  under  the  orden  of  lb* 
Coart,  wai  InTelid,  and  the  purchaMr  not  bound  to 
lake  III*  title.  .Sieruia  t. /diFM.  S  Law  J.  Cliinc.  lOfi. 
M.  being  pofsrtird  of  ■  borne  end  land*  for  a  term 
of  Venn  under  a  lean,  by  the  corenaDtaofwbirh  be 
WM  liound  10  keep  aoil  deljfer  up  ih*  prrmiiie*  in 
tvpair  at  tbe  eipiratioa  of  lb*  tens,  enieied  into  an 
Hrreement  with  C,  who  bad  acquired  tbe  revcrrion  in 
til*  nremiaei,  lubject  to  the  term,  thai  C  »hould  gmnt 
(0  him  ■  new  leiae  :  and,  thereupon,  an  agreemeul 
Iwtwrrn  M  *n>l  C  waa  eipcuted,  wherrby  C  agrped 
in  Kinal  to  M  a  l*a>*  of  tb*  premiie*  for  >  term  of 
liiiiV'R'Viin  yenrs,  *t  eucb  \ early  rent  ■■  ahould  be 
put  upon  the  •■me  by  two  tho-pn  irbilratorg 


bound  to  rapalr,  wid  that  ha  bad  agiaod  lo  tiftl 
800/.  Id  repun,  ibej  adjad^d  and  ■mrdad  Ik*  i 
rent  of  60t.  per  annum  sfa'iutd  be  ptid  by  M  M  C 
daring  the  tetm  of  foriy-aaTCD  yean.  Bnt  ibe  arti- 
Intor  for  M  the  tenant  bad  diffnrd  from  Ibe  bb^ 

larger  lent  than  431..iml'il  be  wuprvraiMoD  bylb 
antreelj  of  M'a  wife  to  eoncnt  witb  lb*  tapffeii 

filing  ihe  rent  at  601. 

Held, 
«low,  I 

e-n^ing 


*  or  tbe  btU  ;- 


of  dilTerf 


a  betw. 


m,  thai 


named  by  ihcm,  and  ibe  rent  fixed  by  a 
■uajority  of  the  three. 

The  atbitratOTa  baling  difierpri,  an  umpire  ■-»* 
mlU'd  in,  wbo,  witb  ibe  arbitrator  for  H  ihe  tenent, 
received  a>idrnce  to  ebrw  tbil,  at  the  date  of  tlw 
agteemrDt  between  M  and  C.  Ihe  premiaea  were  in 

put  lliem  in  repair.  Upnn  ihia  riew  of  tbe  cage,  and 
aBiumlnc  w  tlip  hagia  at  their  award,  that  M  wu  not 


below,  that  M  w 


■  agreemi 


'.  V/iffirr,  4  BJiffc. 


CliicUuer  w, 
D.  &  C.  460. 
F  C,  undi-r  ■  KlilemeDt  exemled  ia  iTiS.  ww 

tail  male.     Id   1745  F  C  graoud  to  S  O.  wha'wai 

then  acting  a*  hi>  attatney.  a  leaae  ofUada  eam- 
piiiing  two  hundred  acre*  of  good  land,  Iriih  flm- 
tation  meaiun),  for  three  Htm.  or  ibirtr-oM  y*n. 
wbioh  arer  ahould  laat  the  loDfreat.  U  C  >*•  ike 
only  »n  of  F  C.  Ib  1749  M  C,  by  a  wnti^ 
indoried  upon  that  part  of  the  leaie  of  UH,  whkk 
watintbepoaaeaaioDofSCin  csDiidemna  ef  ML 
agreed  to  ratify  that  leaee  ;  and,  on  tbe  ezjemiaa  of 
tbe  term,  to  grant  a  renewal  for  ■  fmtber  lefm  rf 
liiea.  a  blank  being  left  in  the  agresmnt  ai  m  tba 
number  of  Ktm.     The  agreemeni  waa  bm  iadmed 

FC,  and  was  not  ntgifteml  till  Jane  1760.  Id  Hay 
1760  F  Cdied. leering  M  C  mrriTiog.wba.bTdted 
in  1760,  Killed  tbe  land*  in  trail  for  hiwV  !■ 
life  ;  remainder  to  bia  two  diugbtera  *i  leaati  ia 
common.  The  reapondenl  becani*  entitled  ia  eat 
moiety  of  the  landa,  a*  tbe  only  aon  of  oae  of  Ibe 
daughter!  i  end,  at  a  lale  under  a  decree  in  nia- 
eery  in  lBt4,  pnichiaed  th«  other  moiety.  At  iha 
time  of  the  sale,  it  wai  mentioned,  that'  lb*  laada 
were  iold  anhjeet  to  tbe  leaae  of  17 4J.  3  O  died 
in  17B0,  leaTing  S  L  O,  who  waa  the  bat  eDrriiiig 
lif*  ia  the  leaae  of  1745.  and  held  tb*  laadi  aBiB 
the  leiM  till  bii  death,  which  took  pl*n  is  IBIT. 
The  appellants  olaimed  a*  d*«i>ra  of  S  L  O.  Ia 
18C0  ihe  appellanta  filed  a  bill  ia  Chancery  (tatiag 
tbe  facta  above  meationsd,  and  prayiag  m  ^leciic 
performance  of  ihe  agrvement  to  grant  a  renewal  at 
tbe  leaie. 

Held,  that  under  the  eircumauncea  the  appeHanla 
were  not  entitled  to  luch  relief.  Blakntf  >.  Bmi, 
S  Bljgh,  N.a.  157,  a.  c.  1  D.  &  C.  40A. 

(B)    FHACTtCE. 

The  plamtitr,  the  tendor,  baring  notice  fma  Ih 
pnrcbaier  thai  the  latter  abaadoaed  bia  comnct. 
did  not  file  bis  bill  for  IpeciGc  prrTormancf  till  ibgal 
a  year  afiemtdii ;  tbe  bill  was  dinnissrJ  a*  lbs 
ground  of  unreaaonabte  delav.  IfitaM  t.  Eiii,  1 
K.  &  M.  136,  :c.  1  Tarn.  S8S. 

Unleai  Ihc  eTideiice  at  identity  ofl  plan  rafrned 
to  in  an  Bgr™monl  is  clear  and  aatiafactoij.  speeiEe     ' 

Srformance  of  an  oh  an  agreement  will  be  refaied. 
n'jat  T.  Hon/'all,  1  Koss.  &  M.  1 16. 
In  a  mil  for  speciRo  performance  by  a  Tndor,  ika 
coata  will  be  thrown  upon  the  parchaaer,  lkau{Ii1be 
muier  reports  that  a  good  iiijo  wu  not  abeia  UH 
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ifUr  the  filing  of  tbe  bill,  if  that  finding  proceeded 
in  the  ground  that  certain  evidence  had  not  been 
irevioualy  fumiahed,  which  the  vendor  had  offered 
o  produce,  but  which  had  not  been  actually  produced 
leibre  the  institution  of  the  suit  in  consequence  of 
he  purchaser  insisting  upon  other  and  unsubstantial 
>bjections.     Long  v.  Collier »  4  Rum.  269. 


STAGE  COACH. 

In  an  action  against  the  proprietor  of  a  stagecoach 
for  damages,  occasioned  by  uegligonce,  it  is  not  a 
defence  to  the  action  that  there  was  a  want  of  suffi- 
cient care  and  attention  by  the  passenger.  The  ae< 
tion  is  maintainable,  notwitlistanding  that  want  of 
care  and  attention,  if  tbe  injury  would  not  have  oc- 
curred but  for  the  negligence  which  is  the  subject 
of  the  action.  Curtis  r.  Drinkwater,  9  Law  J.  K.B. 
175,  8.  c.  SB.  &  Ad.  159. 

In  an  action  against  the  proprietorofa  stage  coach 
for  negligence,  evidence  of  his  name  being  on  the 
coach,  is  evidence  of  his  being  owner  or  proprietor, 
according  to  the  50  Geo.  3.  c.  48.  and  9  Geo.  4. 
c.  49.  Bar/ord  v.  Nelton,  9  Law  J.  K.B.  93,  s.  o. 
1  B.  &  Ad.  571. 


STAKEHOLDER. 
[See  Waobr.] 


STAMPS. 

(A)  In  genf.bal. 

(B)   AORECMBNTS. 

(C)  Awards. 

(D)  Dekds. 

(E)  Leases. 

(F)  Policies  OF  Insurance. 

(G)  Promissory  Notes. 
(H)  Receipts. 

( I )  Feloniously  cutting  off  Stamps. 


(A)  In  general. 

The  proper  stamp  to  be  borne  by  a  written  in- 
strument, roust  depend  on  what  is  the  leading  cha- 
racter  of  such  instrument.  Pratt  v.  Thomas,  4  C. 
&  P.  554.  [Patteson] 

Where  an  instrument,  if  executed  by  one  person 
only,  would  require  but  one  stamp,  the  circumstance 
of  Its  being  executed  by  several,  for  one  common 
purpose,  will  not  render  it  necessary  that  there 
should  be  more  than  one  stamp,  althoogli  tbe  in- 
terest of  the  different  persons  may  not  be  the  same. 

Accordingly,  where  several  persons,  members  of 
an  insurance  club,  executed  a  power  of  attorney,  to 
underwrite  policicj  of  insurance  on  their  account, 
one  stamp  on  the  instrument  was  held  to  be  sutfi- 
cient,  although  some  of  the  members  themselves  in- 
sared  with  the  club  for  their  own  ships.  AUun  v. 
Harrison,  7  Law  J.  K.B.  106,  s.  c.  8  B.  &  C.  565, 
8.C.3M.  &  R.  70. 

(B)  Agreements. 

lDo9  d.  Mot  gall  V.  Amot,  9  M.  &  R.  180,  Dig.  Law 
J.  49^  ;  Cornish  v.  Searell,  1  M.  &  R.  703,  Dig. 
Law  J.  493.] 


If  an  agreement,  or  other  written  instrument,  be 
charged  to  be  part  of  a  fraud  or  other  crime,  it  is 
immaterial  whether  it  ia  stamped  or  not.  Rex  r, 
Fowit,  4  C.  &  P.  592.  [Tenterden] 

Where  work  has  been  done  under  a  written  con- 
tract, and  the  plaintiff  seeks  to  recover  for  extra 
work,  which,  as  he  contends,  is  beyond  the  contract, 
he  must  offer  the  written  contract  in  evidence,  pro- 
perly atamped,  in  order  that  it  may  be  seen  whether 
the  contract  includes  the  work  in  question  or  not 
The  Judge  at  Nisi  Prius  will  not  look  at  the  contract 
for  that  purjH)9e  unless  it  he  sUmped.  Vincent  v. 
Co/^  7  Law  J.  K.B.  130. 

A  draft  agreement,  on  tbe  back  of  it  the  following 
memorandum  ;  ••  We  approve  of  this  draft."  And 
this  was  signed  by  the  parties :— Held,  that  it  did 
not  require  any  stamp.  Dm  d.  Lamboum  v.  Ped' 
griph,  4  C.  &  P.  312.  [Tenterden] 

A  note  given  by  a  broker  to  his  principal,  con- 
taining an  account  of  a  purchase  made  by  the  for- 
mer for  the  latter,  of  shares  in  a  public  company,  is 
not  subject  to  a  stamp  (as  an  "  agreement"  under 
the  55  Geo.  3.  c.  184,)  in  an  action  by  tbe  principal 
against  the  broker,  in  respect  of  the  subject-matter. 
Tomkins  v.  Savory,  7  Law  J.  K.B.  334,  s.c.  9  B.  & 
C.  704,  s.  c  4  M.  &  R.  538. 

An  agreement  to  supply  a  house  and  buildings 
with  water,  by  means  of  pipes  to  be  laid  in  a  certain 
manner  and  to  a  certain  height,  is  an  agreement  re- 
lating to  the  sale  of  goods,  and  need  not  be  stamped. 
West  Middlesex  Waterworks  Company  v.  Suwerkropp, 
2  M.  &  M.  408,  s.  c.  4  C.  &  P.  87.  [Tenterden] 

In  assump.«it  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  the  defence  was,  that  time  had 
been  given  to  the  acceptor.  To  meet  this  defence, 
a  copy  of  a  paper  that  the  defendant  had  promised 
to  sign,  was  offered  in  evidence.  By  this  the  de- 
fendant consented  to  the  plaintiff's  using  any  means 
to  obtain  payment  from  the  acceptor,  without  pre- 
judice of  his  right  to  recover  from  the  drawer: 

Held,  that  this  paper  did  not  require  a  stamp.   Hill 
V.  Johnson,  3  C.  &  P.  456. 

Three  persons,  in  the  same  line  of  business,  had 
"agreed  to  divide,  and  not  to  interfere  with  certain 
districts  of  the  several  cities,  boroughs,  &c.  set  forth 
on  Bowles's  post  map  of  England  and  Wales,  thereto 
annexed  and  referred  to ;"  and  that  the  three  par- 
ties should  respectively  sell,  without  interruption,  in 
the  several  cities,  &c.,  marked  and  set  forth,  and 
described  in  the  said  map,  which  was  annexed  to 
the  agreement : — Held,  that  all  the  names  of  places 
on  the  map  must  be  counted  as  words,  and,  that  if 
tbe  words  of  the  agreement,  with  ihe  names  on  the 
map,  amounted  to  more  than  1080,  the  agreeraentmust 
be  atamped  accordingly  with  a  U.  15«.  stamp.  Wirkins 
V.  Elans,  4  C.  &  P.  359.  [Park  and  Bosanqnet] 

(C)  Awards* 

[Doe  d.  Suffiiid  v.  Preston,  1  M.  &  R.  713,  Dig. 

Law  J.  349.] 

A  bond  conditioned  for  the  due  discharge  by  A  M 
of  the  duties  of  clerk,  provMed  that  such  discharge 
should  be  ascertained  by  the  inspection  of  A  M's 
accounts  by  J  S ;  and  that  the  amount  so  ascertain- 
ed should  be  liquidated  damages.  A  paper  by  which 
J  S  has  ascertained  such  amount,  requires  to  be 
stamped  as  an  award.  Jettb  t:  M'Kiernan,  1  M.  & 
M.340.  [Parke] 
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(D)  Deeds. 

Where  two  partiM  wero  iateracted  ia  t  sum 
iDTMted  in  the  funds,  one  htTins  a  life  interest,  end 
the  other  a  reTersion,  and  a  deed  was  executed  be- 
tween them,  bjr  which,  in  consideration  of  the  person 
entitled  for  life  consenting  to  a  sale  of  part  of  the 
stock  for  the  benefit  of  the  revsrsiooor,  the  latter  co- 
Tenanted  to  pay  an  annuity  to  the  person  entitled 
for  life:— Held,  that  such  deed  wasnotaeonTevanee 
upon  the  sale  of  an  annuitj,  so  as  to  reader  it  liable 
to  the  ad  va/mwn  duty,  according  to  the  55  Geo.  5« 
c.  184,  schedule,  part  1,  title  '*  Con? eyaace." 

An  assignaient  of  a  policy  of  insurance  of  goods 
is  not  an  assignnsent  of  property  within  the  aboTe 
act,  so  as  to  require  an  ad  valorma  duty.  Blandy 
▼.  Herbert,  7  Law  J.  K.B,  239,  s.  s.  9  fi.  &  C.  396, 

A  conreyance  liable  to  ad  valorem  duty,  by  the 
55  Geo.  3.  c  184,  (schedule,  part  1,  title  "  Convey- 
ance,'*) is  notToid,  because  the  true  consideration 
money  is  not  expressed  on  the  face  of  the  deed.  The 
duty  IS  payable  merely  on  the  sum  $xpreued ;  though, 
under  the  48  Geo.  3.  o.  149,  the  parties  may  bo 
liable  to  punishment  for  not  truly  txprtmittg  the 
consideration. 

And  such  a  couTeyanoeis  therefore  admissible  in 
evidence,  though  it  be  not  properly  stamped. 

So,  a  lease  granted  ia  consideration  of  a  preminm, 
as  well  as  of  an  annual  rent,  which  made  no  mention 
of  the  premium,  held  admissiUe  in  OTidenoe ;  ina»* 
much  as  the  ad  wUrtm  duty  under  die  title  *'  Lease," 
in  the  above  schedule,  referred  to  the  title  **  Con- 
veyance," which  regulates  the  ad  valonm  doty,  ac- 
cording to  the  Slim  €xprt$ted  to  be  paid.  Doe  d^ 
Keppel  V.  Lewk,  8  Law  J.  K.B.  300,  a.  o.  10  B.&  C. 
500. 

Mortgage  to  three  peraona  to  secure  a  certain  som, 
atamped  with  the  ad  valorem  duty  on  that  sum.  It 
appeared  that  the  three  were  separata  creditors,  and 
that  the  duties  upon  their  three  several  debts  ez> 
ceeded  the  duty  on  the  deed :— Hdd,  that  the  stamp 
was  sufficient. 

In  mortgages  of  copyhold  and  other  property,  by 
separate  deeda,  the  ad  valorem  duty  roust  be  upon 
the  deed  relating  to  the  other  property. 

A  mortgage  of  barges,  without  delivery  of  posses- 
sion, is  valid,  if  the  mortgagor's  continuing  in  pos- 
session is  not  contrary  to  tlie  deed.  Read  v.  WiU 
moU,  9  Uw  J.  C.P.  176,  s.  c.  7  Biog.  577,  s.  c.5  M. 
k  P.  55S. 

(£)  Leases. 

By  indenture,  in  the  form,  and  oontaining  the 
usual  covenants,  of  a  lease,  A  demised  premises  to 
B,  and  B  and  C  covenanted  to  pay  the  rent,  but  C 
was  not  otherwiae  referred  to  in  the  instrument.  Ia 
an  action  against  C  on  the  covensnt  to  pay  rent : — 
Held,  that  the  indenture  was  svailable  against  him, 
though  staarped  as  a  lease  only,  and  that  a  deed 
stamp  was  unnecessary.  Price  v.  Thomai,  2  B.  & 
Ad.  SIR,  a.  0.  aa  Pratt  r,  Thomae,  4  C.  &  P.  554. 

(F)  Policies  of  Insurance. 

A  policy  of  iosursnoe  on  a  ship  from  an  £ngliah 
port  to  foreign  parte,  accepted  in  England  by  the 
agent  of  an  Irish  insurance  company,  aubject  to  the 
approval  of  the  directors,  was  transmitted  to  them 
in  Irelsnd ;  and  there  by  them  signed :— Held,  tliat 


in  Irish  stamp  WM  nfficieBt  ufmi  sneb  policy,  aai 
that  it  did  not  require  an  Fjigfish  staasp  ond«r  chs 
1  ft  «  Geo.  4.  c.  55.  a.  1.     Ivettm  r.  Humiar,  8 

J.  Ai»D.  140. 

A  policy  of  insuraoce  waa  ofiectMi  ou  a  ship 
Liverpool  to  Quebec  The  policy  was  duly 
The  ahip  being  detained,  a  aMaBOsaadnas 
dorsed,  by  which,  in  conaideration  of  one 
per  cent,  additional,  the  underwriters  cootiBaed  the 
policy,  changing  the  destination  of  the  ahip  £ra^  Li- 
verpool to  St  John's,  New  Brunswick : — Heid,  chat 
the  memorandum  came  within  the  measwiy  a£  lbs 
35  Geo.  3b  c  6S.  s.  IS ;  and  tiiat  no  aew  m^  was 
aeoeaaary.     BroekUboHkr.  Sugmg,  3  LtwJ.ILBm 
371,a.clB.ft  Ad.  81. 

(G)  pROMisaoar  Kotes. 

A  promissory  note  for  lOOL  and  inteiet,made 
payable  to  M  S  or  order,  on  deaaand,  beU  to  he 
properly  stamped  with  a  stamp  for  Se.  6d.  under  the 
Stamp  Act,  55  Geo.  3.  c.  184,  schedule,  part  i.  iitW 
'<  Promisaory  Note,"  c.  f .  Jtfoyier  r.  Wkittaker,  7 
Law  J.  K.B.  S«8,  s.  c.  9  B.  &  C.  409. 

A  proBussory  note  thus— "On  dttuamd,  we 
jointly  and  severally  promiee  to  pay  to  I  G  or  cider, 
the  sum  of  100^.,  &c.'  requires  a  5s.  6d.  stamp  only ; 
the  larger  atamp  in  the  55  Geo.  3.  c.  134,  schedde, 
part  1,  being  only  neceaaary  where  the  note  is 
payable,  on  demand,  to  the  bearer.  Armtie^T,herrg, 
7  Law  J.C.P.  2S9,  s.  e.  5  Bin^.  501,  s.  c  3 IL  ft 
P.  til, 

(H)  Hbobipts. 

A  receipt  in  the  following  focaa  *'  Beesivsd  ef 
W  C  the  sum  of  9/.  in  foIl.forwhatldenelbrhJB," 
is  not  a  receipt  in  full  of  all  demanda,  se  as  to  rs- 
quire  a  lOs.  stamp.    Law  v.  G«n5y,  4  C.  ft  F.  149. 

[Tindal] 

(I)  FELONIOUSLY  OUmNO  OFF  StaVPS, 


It  was  the  duty  of  the  prisoner,  who  was  a  deck 
in  the  Stamp  Office,  to  cut  off  the  eoniers  ef  parch- 
ments which  bore  the  blue  paper  stamps  allowed  Ar 
as  spoiled  by  the  commissioners  of  sismps,  sad  to 
put  the  blae  paper  stsmps  and  the  ssBaU  pieces  of 
parchment  se  cutoff,  aad  which  woe  ^uedtotkem, 
into  the  fire,  without  separating  them.    Instsad  of 
doing  this,  he  separated  a  blue  paper  stampfrcmthe 
small  piece  of  parchment  to  which  it  had  been  glued, 
and  glued  it  to  a  new  akin  ef  parelunent,  oa  which 
the  words  "  This  Indenture,"  had  been  wiitlaa.  The 
jury  found,  that  he  had  no  fratiduleBt  ialeat  whea 
he  cut  the  otaBsp  from  the  akin  of  pardhmeat,  bat 
that  he  had  when  he  aeparated  the  blue  paperstsaip 
from  the  small  pieoe  of  parohaseBt ;  aad  that  hs 
then  intended  to  spply  th&  stamp  to  aparehsssatis- 
tended  to  be  used  aa  aa  indenture  :»^Held,  thstilai 
waa  a  capital  offence.    And,  it  being  uaeertua  «hs- 
ther  the  stamp  so  separated  was  improsasd  beftresr 
after  the  passing  of  the  stat.  55  Geo,  3.  a.  184,  it 
was  held,  that  &e  party  might  be  properly  csavict- 
ed  on  a  count  stating  the  stamp  to  be  theiiapiassins 
of  a  die  made  and  used  in  pursuance  of  the  statute 
made  and  provided  for  denoting  a  oertsiu  dotj ; 
being  one  of  those  under  the  nwnagcBieat  of  th« 
Commissioneie  of  Stavps.    Rem  v.  Se^,5  C  ft  F. 
107.  [Bosaaqust] 


STATUTE.  • 


273 


STATUTE. 

(A)  Construction. 

(B)  Evidence. 


(A)  CONSTRDCTION. 

If  an  act  of  parliament,  by  general  words,  porporU 
0  confer  a  power  upon  special  donees,  one  of  whom 
KMseaees  the  aame  power  more  amply  at  common 
aw  as  incident  to  his  estate,  the  statute  shall  not 
)e  inteoded-to  apply  to  him,  so  as  bj  implication  to 
tbridge  his  power ;  and  acts  of  his,  therefore,  which 
be  statute  would  have  authorised,  will  be  referred 
0  his  common-law  right.  Ex  parte  ClayUm,  1  Rues, 
ic  M.  369. 

A  private  act  of  parliament,  which  directs  a  com- 
pensation to  be  made  to  the  sereral  persons  inter- 
tsted  *'  in  any  lands,  sands,  tenements,  buildings, 
»r  other  hereditaments,"  used  for  the  purposes  of 
he  act,  "  or  for  any  damage  which  shnll  have  been 
lone  thereto,  or  to  the  parties  interested  therein," 
loes  not  entitle  a  vicar  or  lay  impropriator  to  a  com- 
sensation  in  respect  of  titheable  lands  tsken  for  the 
mrposes  of  the  act,  and  thereby  rendered  incapable 
»f  producing  tithes.  Rex  v.  tite  Commissiouer$  of  th$ 
Veiie  Outfall,  8  Law  J.  K.B.  1,  s.c.  9  B.  6c  C.  875, 
uc.  4M.&II.  646. 

An  act  of  parliament  authorized  duties  accord* 
ng  to  a  schedule.  The  schedule,  under  the  head 
'  metals,"  specified  cast  metal,  copper,  brass,  pew- 
«r,  and  tin,  authorizing  a  certain  duty  upon  each, 
md  then  a  certain  duty  upon  **  all  other  metals  not 
{numerated  :" — Held,  that  the  latter  words  meant 
dl  other  metals  ejnsthm  2enen$;  and  that  they  did 
lot  include  gold  and  silver.  Casher  t.  liolmti,  9 
i-aw  J.  K.B.  280,  s.  c.  2  B.  &  Ad.  592. 

By  a  canal  act,  the  company  were  empowered  to 
purchase  land  for  the  use  of  their  navigation  \  the 
ninerals  beneath  to  remain  in  the  owners.  When* 
rver  the  owner  was  desirous  of  getting  the  minerals, 
le  was  to  give  notice  to  the  company.  They,  within 
i  limited  time,  were  to  have  the  option  of  purchas- 
Bg.  If  they  did  not  purchase,  the  owner  was  to  be 
\t  liberty  to  work  hia  mines,  doing  no  itgur^  to  ih$ 
u^vigatum. 

An  owner,  who  was  desirous  lo  work  his  mines, 
^ve  notice  to  the  company.  They  did  not  purchase 
vithin  the  limited  time.  The  owner  then  proceeded 
o  work  the  mines,  and  his  doing  so  produced  an 
njury  to  the  navigation  ;  but  it  did  not  appear  that 
le  had  worked  them  in  an  improper  manner:— 
ield,  that  as  the  company  bad  not  availed  them- 
lelves  of  their  right  to  purchase,  the  provir^o,  that 
he  owner  must  do  no  injury  to  the  vavigatim,  re- 
[uired  to  be  so  far  qualiSed  as  to  mean,  that  he  was 
lot  to  work  them  so  as  to  do  any  injury  beyond 
hat  which  was  necessary  in  the  ordinary  course  of 
vorkiug;  and,  therefore,  that«the  company  were 
lot  entitled  to  maintain  an  action  against  the  owner 
or  the  amount  of  the  damage  sustained  by  the 
ordinary  course  of  the  working.  The  Proprietorg  of 
he  Dudley  Canal  Navigation  v.  Graz^rookf  8  I^w  J. 
i.B.  361,  s.c.  1  B.6c  Ad.  59. 

By  a  local  act,  power  was  given  to  the  Biahop  of 
3ath  and  Wclld,  and  the  Just  {el's  of  the  county, 
»r  to  any  five  Justices  in  the  absence  of  the  bishop, 
kt  the  Quarter  Sessions,  to  examine  certain  accounts, 

Digest,  1828—1831. 


tnd  ascertain  the  balances.  At  a  Quarter  Sessions 
the  accounts  were  produced ;  and  the  Court  sd- 
joumed  the  examination  to  the  following  Seasioos, 
when  they  examined  the  accounts,  and  ascertained 
the  balance : — Held,  that  the  authority  given  had 
not  been  properly  pursued,  as  the  power  was  given 
to  the  bishop,  &c.,  not  as  a  court ;  and  that  they  had 
no  power  to  adjourn  the  examination  to  a  future 
Sessions.  And,  as  it  did  not  appear  that  any 
five  Justices  hod  adjourned  the  examination,  and 
had  been  present  subsequently  when  the  accounts 
were  examined, — Held,  that  the  fixing  of  the  balance 
at  the  sobsequeut  Sessions  was  not  binding.  The 
Coneervatonoftite  River  Tohs  v.  Afh,  8  Law  J.  K.B. 
226.  a.  c.  lOB.&C.  S49. 

By  a  drainage  act,  the  commissioners  were  em- 
powered, when  required  for  the  purposes  of  the 
set,  to  purchase,  and  to  make  satisfaction  for  da- 
mage done  to  lands,  and  if  the  Isnd-owners  refused 
to  treat,  then  to  apply  to  two  magistrates  to  issue 
their  warrant  to  the  sheriflT  to  summon  a  jury  to 
ascertain  the  amount  of  the  purchase-money  or 
satisfaction.  By  a  subsequent  section,  if  the  land- 
owners and  the  commissioners  could  not  agree  as  to 
the  compensation  for  damages  done  by  the  com- 
missioners, the  same  were  to  be  ascertained  by  a 
jury  to  be  impanelled  as  aforesaid  : — Held,  that,  in 
that  case,  the  owners  of  the  lands  damaged,  and. 
not  the  commissioners,  were  to  spply  to  the  magis- 
trates.    In  re  Eau  Brink  Drainage,  S  Sim.  435. 

By  ststute  16  &  17  Car.  S,  the  trustees  or  adven* 
turers  (or  draining  Deeping  Fen  were  seised  of 
10,036  acres  of  land,  and  the  rates  and  taxes  for 
completing  the  drainage  of  the  fen  were  to  be  leried 
on  the  10,036  acres.  They  were  called  taxable 
lands.  There  were  500  acres  called  free  lands, 
and  the  other  lands  in  the  fen  consisted  of  common 
land.  The  adventurers  were,  at  their  own  costs 
and  charges,  to  keep  the  river  Glen  with  sufficient 
diking,  roadine,  scouring,  and  banking.  By  a  sob- 
sequent  act,  of  the  41  Geo.  3,  reciting  the  former 
act,  and  that  the  works  of  drainage  were  insuffi- 
cient, and  that  the  owners  and  proprietors  of  free 
lands,  and  persona  interested  in  the  commons,  not- 
withstanding their  exemption  from  the  costs  of 
making  works  of  drainage,  together  with  the  ad- 
venturers, being  desirous  to  obtsin  a  belter  drain- 
age for  all  the  said  lands,  and  more  effectuaUy  to 
protect  the  same  from  injury  by  a  breach  in  any 
of  the  banks  of  the  river,  had  agreed  that  the 
respectire  works  of  drainage  thereinafter  mentioned 
should  be  made,  erected,  maintained, and  supported 
at  the  expense  of  the  trusts,  proprietors,  and  per- 
sons, in  the  proportions  thereinafter  mentioned. 
By  a  subsequent  clause,  the  commissioners  under 
that  act  were  thereby  required  well  and  sufficiently 
to  enlarge,  deepen,  and  scour  out  the  river,  and 
straighten  the  course  thereof,  where  necessary,  and 
enlarge  and  straighten  the  banks  of  the  river  in 
such  manner  as  in  the  judgment  of  the  commis- 
sioners should  be  requisite ;  snd  the  costs  of  exe- 
cuting all  the  said  works  were  to  be  paid  and  bomo 
by  the  several  persons  then  respectively  liable  to 
the  repairs  of  such  banks,  in  conjunction  with  the 
owners  and  proprietors  interested  in  the  drainage 
of  the  said  commons,  in  such  proportions  as  to  the 
commissioners  should  seem  just  and  equitable,  and 
as  they  by  their  award  should  appoint ;  and  such 
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BBftpecdYe  iMnkfl,  tfter  the  oommiKioDen  should 
have  rompletad  the  same,  should  from  time  to  time 
be  repaired  by  such  persons  as  the  comnaisBioDen 
should  by  their  award  direct: — Held,  that  the  ad- 
▼enturers  were  not,  by  this  statute,  released  from 
the  obligation  imposed  on  them  by  the  16&  17  Car.  t, 
of  eleansini;  and  tconring  the  rirer  Glen.  Symm  ▼• 
Johnson,^  BMC.  ?9b, 

(B)  Evidence. 

An  act  of  parliament,  private  in  its  nsturs,  is  not 
Bade  admissible  in  evidence  sgainst  strangers,  by  • 
clause  declaring  *'  that  it  shall  be  deemed  and  taken 
to  be  a  public  act,  and  shall  be  judicially  taken  notice 
of  without  being  specially  pleaded.*' 

A  canal  act  is  not  rendered  a  pubhc  act  by  con- 
taining provisions  enpoweriDg  the  company  to  re- 
gulnte  and  take  tonnage  rates  snd  tolls  from  persons 
U9ing  the  canal.  Brett  ▼.  fira/et,  1  M.  &  M.  421. 
[Tenterden] 


STOLEN  GOODS. 
(;See  Receiver  op  Stolbn  Goods.] 


STOCK. 


[See  Legacy.] 

[Transfer of  4/.  percAit  stock  to 3\l,  or  51.  percent., 
1 1  Geo.  4.  c.  13.  8  Law  J.  Stat.  9. J 

In  a  contract  for  the  purchase  of  stock,  time  is  of 
the  essence  of  the  contract. 

Where  a  contract  i«  made,  by  which  a  party  binds 
himself  to  deliver  stock,  upon  condition  of  the  pay- 
ment of  certain  suras,  at  certain  times,  and  the  terms 
of  ihe  contract  do  not  render  it  obligatory  upon  the 
other  party  to  accept  the  stock,  but  leave  him  an 
option  to  take  or  reject  it ;  if  he  do  not  afterwards 
perform  tbe  condition,  he  cannot,  in  an  action,  re- 
cover back  any  deposit  he  has  made  at  the  time  of 
entering  into  tbe  contract.  Rothtehilti  v.  Henningtt 
7  Law  J.  K.B.  930,  s.  c.  9  B.  &  C.  470,  s.  c.  4  M* 
&  R.  349. 

Where  a  teststor  mskesa  specific  bequest  of  stoek 
in  the  public  funds  to  one  person,  and  appoints  an- 
other as  his  executor,  the  executor  is  entitled  lo 
have  tbe  stock  transferred  into  his  name,  unless  be 
has  previously  ssaented  to  tbe  legacy.  Franklin  ▼• 
the  Bauk  of  England,  7  Law  J.  K.B.  183,  s.  c.  9 
B.  8i  C.  I.i6.  s.c.  4  M.  &  R.  11. 

The  plaiittiS's  were  po»><essed  of  certain  stock, 
which  was  acid  and  tranaferred  in  the  Bank  books 
under  a  forged  power  of  attorney.  The  plaintiffs 
entered  into  an  agreement  with  the  Bank  to  tender 
t  proof  of  the  sum  thus  surreptitiously  obtained, 
under  a  cnmmi»!»ion  of  bankrupt  issued  sgainst  the 
firm  of  which  the  party  who  forged  tbe  power  of 
attorney  wa9  a  member,  in  consideration  of  tbe 
Bank  agreeing  without  litigation  to  replace  the 
stock : — Held,  thst  the  pisintiffs'  right  of  action 
against  the  Bsnk  in  respect  of  this  stock,  was  sua* 
pended  until  they  had  fulfilled  their  engagement* 
Strorev  v.  the  Bank  of  EngUiwi,  8  Lew  J.  C.P.  234, 
s.  C.6  Bing.  754.  s.  c.  4  M.  &  P.  639. 

Or«ler  made  for  a  transfer  of  fstock  under  56  Geo.  3* 
c  60,  without  a  reference.  In  re  At^ery,  1  Rues.  & 
M.  3.i6. 

The  Court  will,  on  the  petition  of  an  assignee  of 
the  reversion,  order  the  sccountant-general  not  to 
transfer  stock,  slthough  the  petition  has  not  been 


STOPPAGE  IN  TRANSITU. 

Where  goods  sent  dirscted  to  dis  noimu  d 
the  buyer,  arrived  at  the  warehoaae  of  i  vMa- 
ger,  and  sabsequently,  the  bayer  bsiof  iiiiini^ 
die  contract  between  bim  and  ths  seller  viinKu^ 
ed,  bat  no  application  was  made  to  the  wkrfa^ 
until  six  weeks  after  their  arrival  at  ibtisckos*: 
it  was  held,  that  tbe  mere  delay  in  applynft*  tkt 
wbarfioger  did  not  determine  tbs  tnasim;  iikit 
tbe  gooils  were  still  in  transitu ;  aod  csamn'}f 
that  the  wharfinger  could  not  set  ap  a  lieaapthe 
goods  in  respect  of  the  general  balanee  dntoka 
from  tbe  seller,  MorUy  v.  Hatf,  7  Liv/.  tl 
104. 

Where  the  vendor  has  a  righttDStq)iBti«BH 
and  exercises  that  right,  and  the  wbckwHtmam 
in  contract,  without  any  completioB,  either  irpW' 
ment  on  one  part,  or  by  ddirery  os  ^f^^ 
stoppsge  in  transitu  amoants  to  s  rwaatfaf  of  w 
contract,  so  as  to  revest  tha  right  of  propHtyat* 
goods  in  the  vendor.  Acrordiayly,  wiff^  "** 
such  circumstsnces,  the  vendor  raaaiiW »«•• 
tract:— Held,  that  the  •a^P^*^.^^^^ 
Tendee  could  not  maintain  an  action  •■•  PJJVJ 
insurance  on  the  goods,  effected  in  «kii»»  ^ 
bankrupt,  be  having  no  iossraWe  iaw*"** 
CUv  V.  Harrwm,  »  Law  J.  K.h.  90,M.c  W^« 
C.  99,8.0.  5M.&  R.  17. 


served  on  the  assignor.     Salmon  ▼. 


1  Tarn.  74. 


SUBP(ENA. 
[See  Praotick  aod  Witibs.] 

SURGEON  AND  APOTHECARY- 

[See  Moa0£R  and  MaWWWwJ 

An  apprentice  to  an  apotbrtny.  ""  ^^  ^ 
habit  of  practising  at  a  to^rS  »»•.'?  .^7,|^ 
master's  residence,  but  boud  Ji^i^^^  ^i^ 
count,  in  cases  in  some  of  which  tto  p*  ^^^,^ 
ssw  tbe  master,  aqd  did  not  k"*'" r^^trji^J, 
held  to  be  liable  to  the  penahy  ^^^r^^j,^ 
e.  1 94.  s.  20,  for  practising  st  sn  ipottew7 
a  certificate.  .    ^.x^mkoO* 

5emft/^_-that  the  lawful  P^f**'  ^iV^ 
is  confined  to  his  master's  rs»»«e.    '  ,g  551, 
caries'  Company  ▼.  Greenwood,  9  Wir  J.  *• 
e.  c.  2  B.  &  Ad.  706.  toVtfnf^ 

In  an  action  by  an  •po"***^' T  1  pto"^ 
tising  as  such  previous  to  Aogatt  ^^'r  ^eak- 
ought  to  shew  instsnoes  of  co^P**;?"  V  «**' 
ingup  prescriptions:  merely  •"^'''^  , M. * 
plainta  is  not  enough.  Thmp»^'^  \'^ 
M.  «53,  s.  c.  S  C.  &  P.  465.  Cj^J^^^iii  •««- 

An  apothecary  may  either  ci»W  ^^^  aao* 
dances,  or  for  the  mcdicioei  he  wn<».    ^  q^ 
be  allowed  to  charge  for  both.    ^^  ' 
iey,  5  C.  &  P.  581.  [Best]         ^^lanhiid"*^ 

A  sorgeon  and  apothecatyi»»y»°*^  ^tn^^ 
for  nsedicine.  recover  i«fh  ^*'^ 
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«  the  jury  sball  coniider  to  be  fair  and  Mtaonable.      to  penons  named,  and  at  a  time  and  place  apeoified 
landey  v.  Henton,  4  C.  &  P.  110.  [lenterden]  in  the  order.     Ex  parte  WfuilUy,  4  Russ.  561. 


SURRENDER. 

The  circumatance  of  an  outatanding  term  not  being 
lOticed  in  the  marriage  aettlemeot  of  ihe  peraon  en- 
tiled to  the  inheritance,  doea  not  warrant  a  pre- 
umption  that  tlie  term  baa  been  surreodered.  Doe 
I.  Blacknell  ▼.  Plowman,  9  Law  J.  K.B.  289,  a.  c. 
;  B.  &  Ad.  675. 

In  ejectment,  it  appeared,  that  the  premiaea  wete 
»nvey ed  by  deeda  of  leaae  and  releaae  for  a  term  of 
liz  hundrea  ye^ra  for  raiaing  a  aum  of  money  by 
nortgage,  with  a  clauae  of  ceaaer  of  the  term  on 
wyment  of  the  mortgage  money  and  co»ta  ;  and 
iimt  in  180i2,  the  Coart  of  Chancery  had  decreed 
I  aale  of  the  mortgaged  property  for  the  payment 
>£  the  naoney,  under  which  decree  some  aalea  had 
Aken  place ;  but  no  OTidence  waa  given  aa  to  any 
further  proceedinga  in  the  Chancery  auit,  nor  of 
my  title  to  the  premiaea  in  the  defendant.  Under 
tbeae  circumatancea,  the  Court  refuaed  to  prerume 
Jiat  the  mortgage  money  waa  paid  off,  and  that  the 
term  had  either  ceaaed  under  tbe  proriao  of  ceaaer,  or 
bad  been  surrendered  to  the  owner  of  the  inheritance. 
Doe  d.  Hammend  ▼.  Cocke,  7  Law  J.  C.P.  S55,  a.  c 
6  Ring.  174,  a.  c.  5  M.  &  P.  411. 


TAXES. 

[See  Statute.] 

Duties  of  reeeiTera  general  of  the  land  and  aaaeas* 
•d  taxea,  to  be  tranalerred  to  inapectora  of  taxes, 
and  other  proviaiooa  for  the  receipt  and  remittance 
of  audi  Uxea,  1  &  2  Will.  4.  c.  18,  9  Law  J.  Stat.  90. 

SS  &  38  Geo.  3,  as  to  double  aasesaroenta  of 
the  land  tax,  explained  and  amended  by  t  Sc  t 
Will.  4.  0.  «1,  9  Law  J.  Stat.  24. 


TENANT  FOR  LIFE. 

Devise  to  trustees,  in  trust  to  sell,  for  payment 
of  testator's  debts,  and  subject  thereto,  to  A  for  life, 
Mam  waste,  remainder  to  his  first  and  other  sons  in 
tail.  The  truateea  sold  timber  on  tbe  eautea,  and 
applied  the  proveeda  in  payment  of  the  debts :"  Held, 
that  A  waa  entitled  to  have  the  amount  raiaed  by 
•ale  of  the  eatates,  and  paid  to  him.  Daviu  v.  Woe* 
amb,  3  Sim.  4S5. 

Devise  to  trustees  and  their  beira,  during  the  lift 
of  A.  in  trust  for  A,  and  after  hia  decease  to  B  in 
fee. 

The  trustees  recover,  in  A's  lifetime,  damagee 
tbr  breach  of  coTeoants  in  a  lease  granted  by  the 
taatatrix,  and  still  subsisting.  A  dies  ;  the  damage 
betoDg  to  her  esnte.     NobU  v.  Cau,  t  Sim.  343. 

The  Court  will  not,  on  the  application  of  a  tenant 
for  life,  direct  an  inquiry,  whether  it  would  be  for  the 
benefit  of  all  partiea  intereated  in  the  property,  that 
certain  permanent  and  aubstautial  improvements 
aboold  be  made  in  tbe  manaion  houae.  Naim  ▼. 
Maijoribanht,  3  Ruaa.  58t. 

Order  made  ox  par(e,  under  the  6  Ann.  c.  18,  that 
a  leasee  for  liyee  ahoiUd  produoe  the  eeiHiM  que  tts 


TENANT  IN  TAIL. 

A  tenant  in  tail,  under  a  will,  permitted  Co  set 
aside  a  conveyance  nutde  by  i«ro  successive  teuanti 
for  life  to  a  purchaser,  on  the  groi^d  that  the  traua- 
action  had  been  colluaively  managed  between  -the 
tenants  for  life  and  the  purchaaer,  to  the  injury  eC 
the  interest  of  tlie  tenant  in  tail.  MuUin*  r,  Town$*' 
end,  S  Dow.  &  CI.  430. 


TENDER. 


If  an  attorney  aend  a  letter  4o  demand  payment, 
and  the  debtor  make  a  tender  to  him,  that  is  a  good 
tender,  unlesahe  disclaim»  bis  authority  at  the  time  ; 
and,  if  the  attorney  be  abiient,  he  is  bound  by  the 
acts  of  those  whom  he  allows  to  repreaent  him  at 
hia  oifice.  Therefore,  after  such  a  letter  being  sent, 
a  tender  to  the  clerk  of  tbe  attorney  at  his  office  (the 
attorney  being  absent)  is  good. 

A  tender  to  a  person  in  the  office  of  the  plaintiff's 
attorney,  who  ia  referred  to  on  the  aubject  by  a  clerk 
in  the  office,  and  refusea  tbe  tender,  aa  being  of  an 
inaufficient  sum,  is  a  good  tender,  without  shewing 
who  that  person  was.  Wilnwtt  t.  Smith,  2  M.  &  M. 
138,  s.  c.  3  C.  &  P.  453.  [Tenterden] 

Where  the  amount  of  the  debt,  or  tbe  fact  of  an 
alleged  tender,  be  in  diapute,  the  Court  will  not 
refer  either  tbe  one  or  the  other  to  tbe  Master,  with- 
out tbe  conaent  of  both  parties ;  but  will  leave  the 
defendant,  if  he  has  msde  a  tender,  to  plead  it ;  or 
if  he  has  not,  to  pay  money  into  court  under  the 
common  rule.     Frowdr,  Luces,  9  Law  J.  K.B.  65. 

Sembie,  that  by  a  tender  of  a  certain  aum  in  an 
action  of  aaaumpsit  for  goods  sold  and  delivered,  the 
defendant  admits  his  liability  to  that  extent,  but  it 
not  precluded  from  conteating  it  beyond  the  aum 
tendered.  Where,  therefore,  the  aefendant  had 
tendered  10/.,  and  at  the  trial  tbe  Judge  told  the 
jurVt  that,  had  tbe  lender  not  been  made,  tlie  plain- 
tiff must  have  been  nonsuited  ;  but  that,  the  tender 
having  been  made,  the  case  was  altered  ;  and  they 
accordingly  returned  a  verdict  for  the  reaidue  of  the 
plainti'ff's  demand  :— The  Court  refused  to  nonsuit 
tbe  plaintiff,  no  leave  being  reserved  ;  but  the 
Judge  certified  to  deprive  the  pluintiff  of  costs. 
Seaton  v.  Etpinette,  9  Law  J.  C.P.  56,  s.  c.  5  Bing. 
187,  a.  c.  SM.  &  P.  301. 

A  tender  not  accepted  in  due  time,  may  be  re- 
duced by  tlie  Court.     Gentral  Palmer,  2  Hag.  180. 


TERMS. 


[Altetatioa  of,  by  1  WiU.  4.  c.  70.  s.  6,  8  Law  J. 

Stat.  157.] 


THEATRE. 

[See  Players  and  Specific  Performance.] 

The  statute  10  Geo.  2.  c.  28.  s.  9.  prohibits  acting 
plays,  &c.  for  gain,  without  patent  from  the  King, 


1.  1 
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IT  *iir»*2o«  '"'Jui.  dw  lord  riiamV^ri&iB.  SecticD  5 
"rrv  a.-««  -^xc  m  7<fnioa  MxU  b«  luihoriied  by  p** 
T-Tc  .T  ii  -ni-^  *:3  *«  excwrt  wxthta  thm  city  and 
:  j^— :•-•  jr  -"k  -*'3»in*:?r.  or  wh#rp  ibe  King  shall  be 
-,■*»....  i;  — -^  ,x  t  t:  -ij^  r"r>:^iri-D  in  »cciion  2  it 
Tt-f  -n*--*-  -  •'.•--»s*-"J5  Tw  «:tii  t!.«  «»xeiTi{  ting  power, 
a»  .m  '-^i  }▼  Mcoua  3.  b%tc  f  reraiiA  ihrou^bout  tbft 
k:a^  :ufn. 

1  Iff  aLt  ^  GfOL  5i  c.  :^\  esabl^n  Masristrates  in 
Kiijiaima'  *v  ^cvviw  'ikr«r^^  ^iprtbrmaor^a  in  placet 
whfr^  jHv  raanct  (»•  M'^'^mxeii  order  the  atatnta 
•ir  .  *  C«iv-  :.  A  .•vc»:o'':'  e  arnier  10  Geo.  1?.  c.  f  8. 
«w  f  *»  r  ■H"-cra  i*^  «:"icot  lavnt  from  ihe  King, 
ic  iv^-au-  —  m  ::^?  .cr!  .ai.TberUm.  at  Manchester, 
a»  ^AM  .  :c  s»  :Ix  *Jh*  tfe.'eodaiii  to  shew,  if  such  be 
^•«  9c^.  \.xi  j«  2a«i  a  Iveace  tiom  the  Sessions. 
5"^  ▼.  Aftn*.^.  1  B.  it  Ad.  4;>!*, 


t::rfatemng  letters. 

A 3  a?ooTah.>u  lister  stJited.  that  tl>e  writer  bad 
,»«*-  liPXTM  o*fta.3  cvno«i5  acree  tr«reiber  to  do  an 
w  i-T  ?v  ta#  r«fr>**tt  cr  prn^'tr  ot  the  procsecutor, 
«i*  n  *  m  t»*  V'^•^  wjuj  seot  ;  and  that  if  thirty 
sc»'s'r<f;,a'*  w-re  Ii:vi  la  a^vu-ticuUr  place,  the  writer 
«cc  o  <:«e  5%ch  iDtVruiAtK'n  as  would  frustrate  the 
av«fB:*€:  —  H«(>t.  tl.ai  tl'i»  was  not  a  threatening 
Wc-yr  w;.a  n  tike  staL  7  &  8  Geo.  4.  c.  t9.  8.  8, 
a.r?ou:;^  >t  ap.varyd  th^it  the  letter  was  •  mere 
a*e«sv:y  t\>  J*:r»co  tb*  D»v*sev-utorof  ibirtr  sorereigns, 
K\  :  T    *%  -t*  r    /  -i.  4  C.  v^  P.  !f^.'  [Bolland] 

A  i^'vr  wt*  »i;v.evi  **  I  am  roar  cut«throat,"  and 
a(i:«v'.  tbit  if  tl-e  f^rsc-'n  to  whom  it  was  sent  bad 
btj^  a«;$a*rt^  be  wvHiivl  not  lire  the  week  oat,  and  (hat 
tj*  m-it^'r  wwUi  be  with  him  ahortly  ;  and  if  he 
■ivtJ«>  l.^^h:  of  It.  the  writer  would  make  light  of  him 
SBvi  "  \^. — Ht>Ul.  that  this  totter  cso  plainly  conveyed 
«  i^re«(  to  kill  and  murvler.  as  to  render  it  unneces- 
$a*\  tv>  iu»eft  ri'ht^r  innuondos  or  prefatory  alle* 
;t^i.vHxs  in  t'le  iudictmeui  to  explain  its  meaning. 
KVjt  V,  h*,NiV'tvv,  4  C.  &  P.  56^.  [Patteson] 


TIME. 


(5^  CVRroKATioN  (A,  6.)  and  Limitations,  Sta- 

TrTE   OF.J 

In  ci>ttiputing  the  six  mouths  limited  hy  34  Geo.  2* 
e«  44>  a.  H,  t'ur  briii3(in^  an  action  against  a  Magis- 
trate tor  taUe  impri>oument,  the  day  of  discharge 
frx'iii  impn^tuimeut  i»  to  be  reckoned  ezclusively. 
IbtMvior**.  where  a  party,  discharged  on  the  14th  of 
P«v<*iitt>rr,  sued  out  a  writ  on  the  14th  of  June  fol- 
btwuiic.  It  wa»  held,  that  the  action  was  com- 
iwruve*!  in  tune.  Iturtif/  r.  livlf,  7  Law  J.  M.C.  118. 

I  IV 'er  t*  iteo,  4,  c.  16.  •.  81,  where  the  com  pa- 
tatiou  ivt  tuue  i»  to  be  from  an  act  done,  the  day 
^U\w  ttuch  act  ia  done  ia  to  be  included.  For  some 
t^<i|u«M««  the  t Villi  notices  the  fraction  of  a  day. 
>»    ^M»,^    r««yH'Mf,    tH    rt   Starkey,    1    Mont.   &t 


TITHES. 

[See  Stati'tk.] 

{  \\  What  akk. 
^in  IniKTo. 


(C) 

(D) 
(E) 
(F) 
(G) 
(H) 

(1) 


(K) 


What  titreabi.b. 

Exemption. 

Setting  out. 

Composition. 

Suits  in  Equity. 

Pleadings. 

Evidence. 

(a )  In  gtnerat. 

{b)  TitU. 

(e)  Exemption^ 

{(t)  Modus. 

(e)  Compositionm 

Practice. 


(A)  What  are. 

The  word  "  tithes,"  is  a  word  of  eqoirocal  ^esa- 
iog,  and  as  euch,  where  found  in  written  docoiata, 
is  not  conclusive,  but  may,  ncoordisg  to  caxeoi- 
stances,  either  mean  titbes  in  kind,  or  my  ■€!■ 
that  which  is  in  lieu  of  tithes  in  kind,  vis.  the  ec- 
clesiastical emolument  or  modus,  or  peTinent  in  Wea 
of  them.  Eeck  v.  Bree,  9  Law  J.  ijcdi.  S6,  ilc 
1  C.  &  J.  146,  s.  c.  I  Tyrw.  132. 

(B)  Title  to. 

Where  the  order  of  birth  of  calves  can  be  ssrer- 
tained,  the  tenth  bom  calf  is  that  which  the  tithe- 
owner  is  entitled  to.  Tralman  t.  CarriugUm,  9  Law 
J.  Exch.  75,  8.  c.  1  C.  &  J.  320,  s.  c.  1  Tttw.  167. 

Whether  the  natural  or  artificial  gra«aea.c«tgrBeB 
and  lying  in  the  swathe,  or  set  up  in  cocks,  aie  great 
or  small  tithe  1    Lewi*  v.  AUnutt,  2  Bligh,  lu.  8X 

A  purchsser  entitled  to  tithe-hay,  is  not  bcccs- 
sarily  entitled  to  tithe  of  clorer,  vetches,  snd  giast 
cut  and  carried  away  green  —  $emblt.  Lnek  ▼. 
Bridgman,  3  Sim.  516. 

(C)  What  titheablb. 
[SeeD.] 

Wood  cut  from  hedges  is  titheable,  althou«li  sad 
on  the  farm.     Whiu  ▼.  5mttA,  1  Tarn.  306. 

A  miller  who  grinds  his  own  com,  and  sells  the 
flour,  is  not  liable  to  tithes  for  his mili.    Tffmmkif  r. 

Colegiite,  %  Sim.  297. 

(D)  Exemption. 

The  word  "  or"  in  tho  6th  section  of  S  &  S  £dw.6L 
c.  13.  is,  from  the  context,  to  be  resd  as  "and." 
Consequently,  barren  land,  inclosed  under  an  in* 
closure  act,  into  which  the  person  entitled  tuned 
his  cattle,  but  who  did  not  act  to  render  the  land 
more  productive  tlian  it  was  before, — was  held,  mK 
to  be  improved  thereby,  within  the  meaning  of  ^ 
above  section,  so  as  to  render  the  land  liable  to  titbs 
seven  3,'ears  afterwards.  i?oif  v.  3mitA,  9  Lsw  J. 
K.B.  162,  6.e.  1  B.&  Ad.  907. 

Whether  the  natural  or  artificial  grasses  cBtfife% 
and  lying  in  the  swathe,  if  given  to  husbandly  hensa, 
there  being  other  food  grown  on  tlie  farm  suficisBt 
for  these  horses,  are  exempt  frt>m  tithe— fscm. 
Leto/<  r»  AUnutt,  2  Bligh,  N.8.  83. 

(£)  Setting  out. 

To  aet  oat  the  tithe  of  potatoes  by  the  tenth  haikat, 
as  raised,  and  immediately  remove  the  nine  paits;  ii 
not  sufficient;  reasonable  quantity  must  be  raiiedi, 
before  the  setting  out,  in  order  to  afford  to  the  titks* 
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irner  a  fairopportonity  of  Tiew.  Btarblock  y.Mea* 
\nt,  2  Hag.  £c.  495. 

Id  a  particular  parish,  the  practice  bad  been  to  set 
at  the  tithe  of  potatoea  in  aackt,  and  for  the  tithe- 
wner  to  come  once  or  twice  a  day  to  aee  the  setting 
at.  The  growers,  of  whom  there  were  fifty  in  the 
ariab,  then  had  recourse  to  a  new  mode  of  setting 
nt  the  tithe,  vis.  in  baaketa  called  prickles,  ten  of 
rhich  could  be  filled  every  twenty  minutes ;  and 
fter  they  had  been  suflTered  to  remain  half  an  hour, 
ioe  baakets  were  removed  to  the  sorting  placei,  to 
repare  the  potatoes  for  the  London  markets. 

It  appeared  that  an  adherence  to  the  old  practice 
eased  injury  to  the  potatoes  under  the  particular 
ircumsCances  ;  on  the  other  hand,  the  new  practice 
irould  compel  the  tithe-owner,  in  order  to  prevent 
raud,  to  haTe  a  man  in  each  field  all  day. 

In  an  action  againat  the  tithe-owner  for  not  taking 
way  the  tithe  set  out  according  to  the  new  mode, 
he  jury,  against  the  opinion  of  the  Judge,  found 
hat  the  potatoes  might  be  as  well  judged  of  in  the 
irioklea  as  in  any  other  way;  and  that  it  would 
ttjare  new  potatoes  to  put  them  in  sacks:  they 
herefore  found  for  the  plaintiff.  The  Court  would 
lot  diaturb  the  verdict.  Thompson  ▼.  Btarbloek,  9 
Law  J.  K.B.  153,  a.  c.  1  B.  &  Ad.  81S. 

(F)  Composition. 

[See  poft,  I, «.] 

A  ouatom,  that  the  rector  ahaU  occupy,  from  Lady- 
lay  to  Michaelmas  in  each  year,  forty  acrea,  part 
>f  a  fen  coneisting  of  about  ISOO  acrea,  in  lieu  of 
the  tithes  of  all  hay  and  fodder  ariaing  on  the  fen, 
is  a  valid  custom.  Syarke  ▼.  Ivatt,  7  Law  J.  Chano« 
158. 

(G)  Suits  in  Equity. 
[Cherry  ▼.  Legh,  1  Dow.  &  CI.  98,  Dig.  Law  J.  506.] 

The  language  of  an  endowment  being  ambignoua, 
with  reapect  to  the  tithe  of  hay,  and  being  unex- 
plained by  any  aubsequent  documents,  and  there 
being  no  modern  evidence  of  ussg^,  and  no  evi- 
dence of  perception  by  the  vicar,  the  Court  declined 
to  decree  for  the  vicar,  aa  againat  a  portionist 
claiming  the  tithe  in  queation,  but  directed  i^n  issue. 
PFyW  V.  Ward,  3  Y.&  J. 199. 

Issue  directed,  on  the  application  of  a  vicar,  to 
try  the  right  to  tithes.  ToumUy  v.  ColegQta,  2  Sim. 
«97. 

Quar§ — whether  a  court  of  equity  can  make  a 
decree  to  eatabhah  the  right  to  tithes.  Day  v. 
DraJ^,  S  Sim.  7S. 

(H)  Flbadinos. 

The  landlord  may  be  joined  with  his  tenant  as  a 
defendant  to  a  bill  for  titbea,  where  he  has  docu- 
ments in  his  custody,  a  discovery  of  which  is  sought 
by  the  bill,  in  aid  of  the  plaintiflT'a  claim.  Day  v. 
Drakt,  3  Sim.  79. 

To  a  bill  by  a  vicar,  for  some  of  the  tithes  of  cer- 
tain landa,  no  person  except  the  occupiers  ought  to 
be  made  parties,  although  they  allege  that  the  tithes 
in  question  have  been  always  received  or  demanded 
by  the  rector,  and  state  that  it  is  uncertain  whether 
their  lends  are,  or  not,  within  the  parish.  Cook  v. 
J3i«N(,  2  Sim.  417. 

Defondantf  in  her  answer  to  a  bill  for  tithes  of  a 


mill,  said  that  it  was  an  ancient  miU,  built  before 
living  memory ;  that  no  tithes  had  ever  been  paid 
for  it ;  and  that  it  had  alwaya  been  considered  ex- 
empt from  tithes: — Held,  that  the  exemption  was 
well  pleaded.     TownUy  v.  Colegai€t  2  Sim.  «97. 

Mode  of  pleading  a  farm  modua.  Wharton  v. 
ChUd,  7  Law  J.  Chanc.  106. 

Moduses pleaded,  aa  in  the  answer  set  forth  in  the 
statement  of  the  pleadinga  in  this  csKe : — Held,  not 
to  be  ill  pleaded  ;  but  to  be  well  and  sufficiently 
laid  as  a  defence  to  a  bill  for  tithes,  where  it  had 
been  objected  at  the  bar  by  the  counsel  fur  the 
plaintiff,  1st,  that  the  moduses  ss  there  pleaded, 
were  badly  and  insufficiently  laid,  having  left  it 
wholly  in  doubt,  and  uncertain  to  what  lands  they 
were  meant  to  be  pleaded,  or,  in  other  words,  that 
the  lands  in  respect  of  which  the  particular  tithes 
were  meant  to  be  shewn  to  be  covered  thereby, 
were  not  set  forth  with  sufficient  certainty;  and, 
Sn'dly,  that  the  character  and  nature  of  the  moduses 
set  up  had  not  been  diotinctly  atated  or  shewn. 
Southwood  V.  Foreman,  10  Price,  527. 

(I)  CVIDENCB. 

[See  Evidence.] 

(a)  lugeneraL 

The  bishop's  registry  is  the  proper  place  of  cus- 
tody for  the  aequeatrator's  receipts,  acoounta  (&o.), 
with  reference  to  their  admissibility,  as  legal  evi* 
dence  in  questions  of  disputed  right  to  tithes.  PuU 
ley  V.  Hilton,  It  Price,  6^5. 

A  terrier,  though  signed  by  churchwardens  only, 
is  admissible  evidence  in  a  suit  for  tithes,  by  a  por- 
tiooer  against  an  occupier.  Lewis  v.  Dridgman,  3 
Sim.  316. 

There  being  a  question  aa  to  the  local  situation 
of  the  lands,  and  the  extent  of  a  grant  to  the  defen- 
dant, and  little  or  no  evidence  of  perception  on 
either  side,  the  Court  considered  that  they  muat  bo 
bonnd  by  the  verdict  of  the  jury. 

Presumption  of  grant  founded  on  non^ perception, 
may  be  raiaed  against  a  lay  rector,  if  the  pleadinga 
are  so  framed  as  to  admit  it.  Ringrou  v.  Todd,  12 
Price,  650. 

Where,  on  the  trial  of  an  iaaoe.— whether  a 
modus  set  up  aa  covering  a  certain  district  or  tniot 
of  land,  has  existed  from  time  immemorisl, — con* 
flicting  documentsry  evidence,  and  evidence  of  ussge, 
&0.  have  been  produced  for  and  against  such  modus 
(not  in  itself  rank,  aa  a  dijitrict  modus,)  and  the 
jury  have  found  their  verdict  establishing  such 
modus : — The  Court  will  not  disturb  such  verdict 
by  granting  a  new  trial,  unless  on  the  score  of  mis- 
direction, or  it  appears  satiafactorily  that  the  weight 
of  evidence  preponderates  against  such  verdict,  or 
thst  some  plain  ground  is  furnished  by  such  docu- 
mentary evidence,  to  ahew  that  the  verdict  is  an 
incorrset  one.  Beck  v.  Bree,  9  Law  J.  £xch.  26, 
a.  0.  1  C.  &  J.  246,  a.  c  1  Tyrw.  iSt. 

(6)  Title. 

Where  a  vicar's  generar title  is  admitted,  it  ia  not 
necessary  for  him  to  prove  more  than  perception  of 
the  particular  tithes  demanded  by  the  bill  to  be 
paid  to  him  by  composition,  and  the  defendanta  can- 
not insist  on  such  payments  ss  moduses.  The  Court 
may  determine  such  a  case  without  issues,  notwith- 
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•tftiidtng  ooDilicting  •tid^nce.    SouAwood  r.  Ftir$* 
9MH,  10  Price,  3t7. 

In  a  suit  for  tithe*,  an  adasiaaioii  bjr  the  defendaot 
of  the  plaintiff'!  rigbt  to  a  specified  modus,  in  lieu 
of  tithes,  which  cannot  be  susisined,  in  conseqaenco 
of  its  being  defectively  pleaded,  is  to  adiniahion  of 
his  title  to  ihe  tithes.  Wkartou  T.  Child,  7  Law  J. 
Chanc.  106. 

In  favour  of  a  long  contionsd  eiijojrment  of  tithes 
in  couforniity  with  successive  recitals  in  old  leases, 
the  Court  will  preaume  performsnce  of  conditions  to 
endow,  &c.,  and  adopt  every  other  presumption  ne- 
cessary to  give  effect  to  such  a  title  so  supported. 
WooUy  V.  Birken$kaw,  It  Price,  702. 

A  terrier  is  evidence  as  to  personal  tithes.  Town* 
Uy  V.  CoUgut€,  t  Sim.  S97. 

Though  mere  non-payment  of  tithes,  for  however 
long  a  period,  would  not  he  evidence  of  a  grant, 
yet,  a  layman's  adverse  enjoyment  or  pernancy, 
for  a  long  series  of  years,  of  the  tithes  of  certain 
lands,  or  of  a  money  payment  in  lieu  of  tithes, 
coupled  with  a  succession  of  deeds,  by  which  the 
tithes  or  money  payments  in  lieu  of  tithes,  have 
been  conveyed  from  one  person  to  another,  corre- 
siK>oding  with  the  enjoyment,  affords  eyidence  suffi- 
cient to  justify  a  jury  in  presuming  a  legal  grant  of 
the  tithes.     Bacon  v.  WiUiunu,  3  Russ.  595. 

Upon  a  bill  for  tithes,  by  a  vicar  against  the  oc- 
copiers  of  an  estate,  which  had  belonged  to    the 
Knights  Hospitallers  of  St.  John  of  Jerusslem,  and, 
after  the  dissolution  of  the  monasteries,  being  vested 
in  King  Henry  the  Eighth,  had  been  granted  by 
him  to  the  Archbishop  of  York  and  his  successors, 
under  whom  the  defendsnts  occupied,  the  defen- 
dants pleaded  that  the  landa  were  held  by  the  Hos- 
pital exempt  from  tithes ;  that  they  were  so  held 
and  granted  bv  the  king ;  and  they  prored  that  no 
tithes  had,  within  memory,  been  paid  for  the  lands. 
On  the  part  of  the  vicar  was  produced  an  iHspeximug 
ef  an  inquisition  made  under  the  authority  of  the 
Archbishop  of  York  in  1314.  by  which  it  was  founds 
sfter  specifying  certain  tithes,  "  that  the  vicar  ought 
to  receire  all  other  tithes  to  the  said  church  belong- 
ing, (except  com  and  hay,)  which  the  master  and 
brethren  of  the  Hospital  of  St.  John  of  Jerusalem 
Feceived  as  rectors;  but  that  all  the  vicars  had,  ever 
since  the  time  of  the  ordination  of  the  vicarage,  re- 
ceived all  other  tithes,  and  peaceably,  ami  did  so  at 
that  time  ;  but  they  were  bound  to  give  their  tithe 
of  com  and  hsy :" — Held,  upon  the  evidence  of  this 
document,  that  the  vicar  was  entitled  to  the  tithes 
claimed  by  his  hill.  EUley  v.  Dounuom,  f  Bligh,N.s.95« 
A,  the  owner  of  the  tithes  of  a  district  in  a  parish, 
and  B,  bis  lessee,  in  July  1824  file  a  bill  in  Chan- 
cery agsinst  C,  the  occupier  of  lands   within  the 
district,  praying  an  account  for  six  years  back  of 
the  tithes  of  clover,  vetches,  meadow  and  rye  grass, 
and  other  grasses,  cut  green,  and  partly  lefl  in  the 
swathe,   and    partly  cocked.      C,    by  bis  answer, 
admits  the  title  of  A  and  B  to  the  tithes  of  the 
district,  and  his  own  occupation,  and  the  taking  of 
the  tithes;    but  contends,  that  the  clover,  &c.  sre 
small  tithes,  and  belong  to,  and  sre  cluimed  by  the 
vicar,  and  that  he  pays  to  the  vicar  a  composition 
for  all  the  small  tithes,  and  that  the  clover,  &c.  had 
been  utsed  aa  green  meat  for  his  husbandry  horses ; 
and  upon  these  grounds  he  denies  the  title  of  the 
plaintiffs  to  the  tithes  in  question.    It  appeared  in 


evidence,  that  in  tba  jemr  tBtt»  C  htti  wrines  i 
letter  to  B,  stating,  chat  on  the  day  of  writiBg  ifa 
letter  he  should  cot  vetches,  and  set  eat  the  Dthoi. 
and  that  he  bad  no  obiectiom  to  compoeod ;  asd  ia 
the  year  18S4,  a  letter  hariog  been  writb^  bv  sks 
solicitor  of  A,  threatening*  to  file  a  bill  for  the  tiJca 
in  question,  C,  by  his  ansirer  to  ihtt  letter,  o;^ 
that  he  has  never  refused  to  pay  the  Isasee  tks 
tithes  of  green  clover,  Tatchea,  and  grass. 

Upon  these  admisaions,  notwithtftaadisg  the  eh- 
jectioas  raised  by  the  aaswer,'~iieid,(rerefais^  cfcs 
decree  of  the  Coort  below, )  tJhat  the  ^UietiM*  wen 
entitled  to  a  decree  for  an  account,  Lexm  w.J£imMtx, 
SBiigh,  N.s.8a. 


(c)  JEremption. 

A  general  title  to  tithes  tbrongbout  a 
rioar,  gives  him  a  primd  facie  case,  and 
the  occupier  claiming  exemption  on  the  gmaad  af 
bis  lands  being  liable  to  pay  tithes  to  a  neter.  ihi 
onus  of  proving  that  case  oa  tlie  trial  of  aa  iasss 
directed,  for  the  purpose  of  procniiag  to  ihe  ooeft 
of  equity  the  aid  of  the  verdict  of  a  jury.  PtUn  r, 
HiUtm,  12  Priee,  625. 

Where  tithea  have  never  been  paid  siaes  the 
dissolution,  the  Court  of  Chancery  will  piesase  aM 
facts  which,  consistently  with  the  evideaos  is  the 
cause,  would  give  legal  origin  to  sa  ezem^'tioa  from 
the  payment  of  tithes.  HumpkrtyM  r.  Wepi^,  1 
Russ.  &  N).  .529. 

A  party  setting  np  an  exemptioa  from 
tithes  for  psrt  of  his  faras,  aa  beiag  the 
lands  of  a  priorv  or  monastery,  the  tithea  of  vhich 
were  excepted  nrom  the  endowment  of  the  vicar,  is 
boond  to  prove,  that  hia  lands  attnally  were  ths 
demeane  lands ;  and  it  is  not  sufficient  for  him  ts 
shew  that  the  priory  had  a  manor  and  lands  ia  ibe 
parish ;  that,  on  the  dissolution  of  moassteries, 
the  manor  and  lands  devolved  to  the  crown,  by 
whom  the  same,  together  vrith  the  rectory,  vera 
granted  to  persons  under  whom  the  dstMaat 
claimed  title;  and  that  the  defeadant's  &rm  was 
known  by  the  name  of  the  Manor  Grange,  whiek, 
it  was  insisted,  meant  the  demesne  Uads:  sod  there* 
fore,  where  a  defendant  set  op  sneh  an  eiemption, 
but  did  not  actually  prove  that  his  lands  wisre  the 
demesne,  and  there  was  evidence  of  the  receipt  for 
a  century  past  of  a  compoeitian  for  tithes  for  ths 
farm  in  quetition,  though  alleged  by  the  detVndaof 
to  be  paid  for  a  part  of  the  farm  ouly,wkicb  he 
admitted  not  to  be  demesse  lands: — llw  Coart 
decreed  an  account,  with  costs,  l^oung  v.  iferrkuil, 
SY.  fie  J.  467. 

(d)  Afodut. 

To  support  a  parochial  modus,  it  is  not  safficieet 
for  the  defendants  to  prove  the  non-render  of  titks 
in  kind  ;  they  must  distinctly  shew  the  scoeptasos 
of  the  modus  for  some  time,  snd  to  sobm  eztest 
Lytus  T.  Lett,  3  Y.  &  J.  405. 

A  modMi  decimandi  msy  bs  prored  by  a  docameat 
signed  by  a  former  rector,  setting  ont  sAst  tithes 
are  usually  paid  in  the  pansb,  although  it  be  not 
found  in  the  registry  of  the  bishop  or  ardidescos, 
but  is  in  the  custody  of  a  parishioner.  Mmddmm  v. 
Atitta/i,  8  Law  J.  CJ?.  27,  si  c.  6  Bing.  226,  a.e. 
3M.&P.  544. 

A  aingle  tsnier,  aosnpportad  hy  iisafs»  is  wholly 
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MttfficMBt  to  estaUiiii  i  modut,  though  there  be 
ot  only  no  proof  of  peymentof  tithee  in  kind,  but 
niform  evidence  oftbenon-paymentoftitbes  in  kind, 
rithin  living  memory.  Lynes  ▼.  Lettt  3  Y.  fie  J.  405. 
S,  as  vicar  of  A,  filed  a  bill  in  equity,  atatine  a 
itie  by  endowment,  oaage,  or  otherwise,  and  daim- 
Qg  against  the  occupiers  of  certain  farms  all  titbes, 
ixcept  of  com  and  grain.  The  defendants,  by  an- 
wer,  admitted  that  S  was  vicar ;  but  stated,  thaif 
hey  did  not  know  whether  be  was  entitled  by  en* 
lowment,  or  nsage,  or  otherwise,  to  all  the  tithes^ 
ixcept  grain,  or  to  what  tithes  he  was  entitled,  ez^ 
;ept  as  afier  mentioned  ;  and  they  set  op  a  mod  as, 
vhich  they  stated  to  be  payable,  in  respect  of  their 
arms,  in  lieu. of  all  tithes  belonging  to  the  vicarage, 
^fo  proof  of  entiowment  waM  given  on  the  part  of 
lie  vieer,  nor  of  any  perception  of  tithes.  On  tbe 
:ontrary,  it  was  proved  that  no  tithes  Imd  been 
'endered  in  kind  for  thirty  years  before  the  com- 
nenceroent  of  tbe  suit;  but  that  a  sum  of  37/.  had 
l>een  paid  to  tbe  vicar  for  the  tithes  of  the  farms 
occupied  by  the  defendants.  At  the  hearing,  an 
issue  was  directed  to  try  the  validity  of  the  modus. 
Venehjielft  v.  Strong,  4  Bligh,  N.s.  136,  fl.  c.  1  D.  & 
CI.  A.C.  480. 

(e)  Composition. 

By  tbe  act  37  Hen.  8,  after  reciting  that  diver* 
rariances,  contentions,  and  strifes  bad  grown  within 
the  city  of  London,  between  tbe  parsons,  vioars,  and 
enrates,  and  the  eitiaens  and  inhabitants,  touching 
the  payment  of  tithes,  oblations,  and  other  duties, 
Amt  appeasing  whereof,  as  well  the  .said  parsona,* 
▼icars,  and  curates,  as  the  citisens  and  inhabitants, 
had  compromitted  and  put  themselves  to  stand  to 
such  order,  and  decree  touching  tbe  premises  as 
should  be  made  by  the  Archbishop  of  Canterbarj 
and  the  several  other  persons  therein  named,  for  a 
inal  end  and  conclusion  to  be  had  and  made  touch- 
ing the  premises  for  ever :   it  was  enadted,   that 
such  order  and  direction  as  should  be  made,  de- 
creed, and  concluded  by  the  archbishops,  lords,  and 
knights  therein  named,  or  any  six  of  them,  before 
the  first  day  of  March  then  next  ensuing,  concern- 
ing tbe  payment  of  the  tithes,  oblations,  or  other 
duties  within  tbe  said  city  or  liberties,  and  intolled 
in  the  King's  High  Court  of  Chanoery  of  record, 
should  stand  and  remain  and  be  as  an  act  of  par- 
liament, and  should  bind,  as  well  all  citizens  and 
inhabitants  of  tbe  city  and  liberties  for  the  time 
being,  as  the   said   parsons,  vicars,  curates,   and 
their  successors  for  ever,  according  to  the  effect, 
purport,  and  intent  of  the  said  order  and  decree  so 
to  be  made  and  inrolled. 

In  a  suit  instituted  by  tbe  impropriate  rector  of 
the  parish  of  St.  Helen's,  Bisfaopsgate,  against  the 
oocnpier  of  a  house  within  tbe  parish,  claiming 
payment  by  way  of  composition,  as  under  a  decree 
made  in  pttrsoance  of  the  act,  it  appeared  that  at 
▼arions  times,  from  tbe  date  of  tbe  act  to  tbe  time 
of  filing  tbe  bill,  decrees  and  order*  had  been  made 
in  all  the  courts  of  Westminster  Hall,  and  in  the 
House  of  Lords,  upon  tbe  supposition  or  presump- 
tion that  a  decree  according  to  the  act  bad  been 
made  and  inrolled ;  but  no  proof  of  such  inrolmenC 
was  produced  in  the  cauae ;  and  the  defendants  to 
tbe  suit  proved  that  the  records  had  been  aearched, 
and  that  no  such  inrolment  was^to  be  found. 


Upon  these  pleadingi  and  evideDce  an  issue  was 
directed  in  the  court  below,  to  try  whether  the  de* 
oree  mentioned  in  and  authorised  to  be  made  by  ^he 
statute  was  duly  inrolled  according  to  the  provision 
in  the  statute. 

Tbie  order  was  reversed  upon  appeal ;  and  it  Was 
declared,  that  if  to  give  efifect  to  the  statute  it 
was  necessary  that  the  decree  should  be  inrolled,  it 
ought  to  be  presumed  tbst  the  decree  had  been  duly 
inrolled.    Mardongall  v.  Pnrrier,  4  Bligh,  N.8. 433. 

In  a  suit  for  tithes,  by  tbe  rector,  the  defendant 
set  op  a  real  composition  of  lOi.,  as  covering,  with 
other  lands,  the  lands  in  his  occupation.  In  supw 
port  of  this  defence  he  proved,  that  in  tbe  reign  of 
Charles  tbe  Second  tbe  lands  in  qaestion  were  di- 
vided among  three  persons,  on  a  partition,  and  from 
which  persons  the  title  was  regularly  deduced  by 
numerous  instruments,  many  of  which  conveyed 
the  tithes  of  the  portions  of  the  lands  comprised  in 
them;  and  from  some  of  them  it  appeared  that  a 
money  payment,  parcel  of  a  larger  payment,  amount- 
ing to  lOf.,  was  provided  for  the  parson,  in  lieu  ttf 
tithes  I  be  also  proved,  that,  in  1666,  in  an  actiov 
on  tbe  statute,  for  not  setting  out  tithes,  by  tho 
then  rector,  against  Sn  occupier  of  the  lands,  a  ver- 
dict was  found  for  the  defendant.  It  appeared, 
from  (he  evidence,  dint  the  tithes  had  been  ren- 
dered prior  to  tbe  reign  of  Edward  the  Second  ;  but 
from  that  period  no  trace  could  be  foond  of  any 
tithe  having  been  rendered ;  nor  was  there  any  evi«« 
dence  of  tbe  payment  of  the  10s.,  or  any  part  of  it* 
There  was  no  reference  in  tbe  pleadings,  or  in  the 
evidence,  to  the  actual  deed  of  composition  :^-The 
Court  held,  that  there  was  not  sufficient  evidence 
from  which  a  real  composition  could,  in  tbe  present 
4tate  6f  the  law,  be  inferred,  and  decreed  an  account 
with  costs.     Lediard  v.  Arutu,  3  Y.  &  J.  548. 

It  is  clearly  settled,  that  mere  non-payment  will 
not  support  the  defence  of  a  real  composition,  not 
be  evidence  from  whence  to  presume  the  deed 
irhich  must  have  been  the  foundation  of  it.  Lediard 
v.iliM(M,5Y.&J.548. 

I 

(K)  Practice. 
[Ross  V.  Aglionhy,  4  Russ.  489,  Dig.  Law  J.  51S.] 

Motion  by  dlefendanis  in  tithe  suits,  in  aH  of 
which  tbe  aame  defence  was  made,  that  the  suits 
might  be  ccmsolidated,  refused.  The  Warden  and 
Feilowt  of  Maneheiter  CtUUge  v.  Itkerwaod,  9  Sim. 
476. 

Leave  refused,  in  a  tithe  suit,  to  file  a  supple* 
mental  answer,  setting  up  a  modus,  after  tbe  cause 
had  been  set  down  for  hearing.  Maedougal  v.  PHr^ 
HeTf  4  Russ.  486. 

Defendant,  in  her  answer  to  a  bill  for  tithes, 
pleaded  a  modus  for  all  tithes.  She  then  discovered 
that  the  modus  covered  part  only  of  the  tithes,  and 
moved  to  correct  the  mittake  by  filing  a  aupple^ 
mental  answer: — Ordered,  that  the  eause  should 
proceed  as  if  the  modus  had  been  laid  in  tbe  manner 
proposed.     Popmore  v.  Skipwith,  t  Sim.  565. 


TOBACCO. 

[Growth  of,  in,  and  importation  from  Irelsnd,  per- 
mitted,   1  &  S  Will.  4.  c.  13,  9  Law  J.  Sut.  14.] 
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TOLLS. 

[Turopike  acta  regulated,  ao  far  aa  ther  relate  to 
certain  ezemptiona  from  toll.  18c  9  Will.  4.  c.  95, 
9  Law  J.  Stat  47.] 

A  grant  of  a  fair  or  market,  with  an  expresa  grant 
of  toll,  paMea  reasonable  toll,  though  no  amount  of 
toll  bo  apecified.  CorjHrration  of  Stamford  r.  Pawlett, 
1  C.  &  J.  57,  a.  c.  1  Tyrw.  291. 

The  grant  of  a  fair  or  market,  **  eum  omnihus  to- 
Itntht  et  aliit  dietitJeriU  sio*  nundinis  pertinentibus  et 
Mpeetanlibut"  paaaes  a  reasonable  toll  to  the  grantee, 
though  the  amount  of  toll  be  not  specified.  Pawlett 
T.  ih§  Corporation  of  Stamford ^  1  C.&  J.  400. 

A  prescription  to  take  a  toll  of  all  fish  landed  in 
a  particular  place,  in  consideration  of  keeping  a  cap- 
Btan  and  rope  for  the  use  of  the  fishermen,  to  draw 
their  boats  up  from  the  aea, — Held  good.  Th§  Earl 
0fFulmouih  y.  Georget  7  Law  J.C.P.  40,  s.  c.  5  Bing. 
>86.  a.c.  t  M.&P.457. 

In  support  of  a  claim  of  toll  thorough,  over  the 
whoU  of  a  town,  it  is  not  a  aofiitient  consideration  to 
•hew  that  the  party  claiming  is  liable  to  repair  roads 
and  bridges  in  a  part  of  the  town.  Brett  r.  Beales, 
8  Law  J.  K.B.  141,  a.  c.  10  B.  &  C.  508,  a.  c.  1 
M.&M.426. 

Where  the  king,  before  the  time  of  legal  memory, 
waa  entitled  to  the  soil  of  the  town  of  C,  and  to  toll 
traTer$6  within  it,  and  afterwards  granted  to  the 
burgeasea  of  the  town,  "  the  town  of  C,  with  all  ita 
appurtenance*,'*  the  words  were  held  sufficient  to 

fas«  the  toll.  Brett  ▼.  Beales^  1  M.  5c  M.  426. 
Tenterdon] 

A  company  formed  by  act  of  parliament,  in  order 
to  render  a  river  navigable,  were  empowered  to 
take  certain  tolls,  until  the  expenses  incurred,  and 
interest,  should  be  satiafied.  To  enable  themselvea 
to  compete  with  a  rival  canal  company,  they  took 
lower  tolla  than  they  were  authorized : — Held,  that 
they  had  a  right  to  do  this,  and  could  not  be  com- 
pelled by  mandamoa  to  take  the  full  sum  aothoriaed. 
JR«x  V.  the  Consei-wttors  of  the  River  Tone,  9  Law  J. 
K.B.  80,  s.c.  1  B.  &  Ad.  561. 

Where  a  person  entitled  to  toll  of  a  commodity, 
(wheat,  for  inatance,)  takes  more  than  he  is  entitled 
to,  an  action  of  trover  lies  againat  him  for  the  ex- 
cess, although  the  part  lawfully  taken  be  mixed  up 
with  the  excess.  Norman  v.  Bell,  9  Law  J.  K.B. 
177,  a.  c.  SB.  &  Ad.  190. 

An  old  deed  between  a  public  body  claiming  tolla 
and  others  liable  thereto,  regulating  the  amount  of 
payment,  is  evidence  in  the  nature  of  reputation  of  the 
existence  of  the  tolls.  Brett  v.  BeaUs,  1  M .  6c  hi.  416, 
[Tenterden] 

In  an  action  for  tolla  claimed  by  a  corporation,  an 
ancient  schedule  produced  from  among  their  muni- 
ments, copiea  of  which  were  delivered  by  their 
officer  to  the  lessee  of  the  tolU,  and  by  the  leasee  to 
the  collectors,  by  which  they  have  actually  collect- 
ed, ia  adoiissible  in  evidence  for  the  corporation. 

Contra^  where  the  copiea  in  the  hands  of  the 
leaaee  are  not  shewn  to  have  been  delivered  to  him 
from  the  corporation,  although  they  correspond  ac- 
curately with  the  old  schedule.  Brett  v.  Belief,  1 
M.  vSt  M.  419.  [Tcnienlen] 

Semblr — That,  in  convictions  under  the  3  Geo.  4. 
c.  126,  aud  4  Geo.  4.  o.  95,  the  following  is  the  re- 
auU  aa  to  appeal  and  certiorari : — 


1st  If  theconyiotioiibeforftiaiBBoti 

40#.,  there  is  neither  appeal  nor  certif 
2nd.  If  it  be  for  a  sum  exceeding  40u  aad  net 
exceeding  51,,  there  may  be  aa  appeal,  bat  aa 
certiorarL 
3rd.  If  it  be  for  a  an m  exceeding  51^  there  My 
be  appeal  or  certiorari. 
In  case  of  an  appeal   against  a   coovietidB»  the 
informer,  and  not  the  Juacice,  is  the  party  mppemhd 
against,  though  the  notice  of  appeal  is  to  be  marrti 
upon  the  latter  j  and,  although  the  infenmr  do  aoC 
appear  at  the  Seaaiona  to  anpport  the  oosvi^iaa. 
costs  may  be  awarded  to  the  appellant  agaiatf  him. 

And  if  the  Sessions  award  aoch  ooacs,  tb  Coorc 
of  King's  Bench  will,  by  mandamus,  cmptl  theiB 
to  issue  a  warrant  of  diatreas  for  their  payacac 
Rex  V.  the  Juttieet  of  Hants,  9  Law  J.  BtLC  10),  a.  c. 
1  B.&Ad.654. 


TRADE. 

[See  Covenant  and  Coxteact.] 

[Payment  of  wagea  in  goods,  in  oertaia  trader 
prohibited  by  1  &  2  Will.  4.  c.  ST,  9  Law  J.  Siat  6d] 

The  custom  in  favour  of  unrestrained  txadie  aaoag 
the  King*8  subjects  is  so  strong,  in  poiDt  of  Isw, 
that  even  the  Lord  Mayor's  Coort  of  Loadon  esanot 
support  proceedings  upon  by-laws  ia  icatraat  of 
trade  among  the  citisens,  wiuioat  first  shswiag  the 
immemorial  cnatom,  that  none  but  fineemea  of  the  ciiy 
ahall  carry  on  trade  within  it.  The  ahswiai  the 
general  custom  to  makeby>laws  ianot  sufficieat.  Clni 
T.LaCrra,  7  Law  J.  K.B.  186,  s.c.  9  B.&C.5S. 


TRANSPORTATION, 

[Amendment  of  5  Geo.  4.,  1  W^ilL  4.  c.39, 8  Lai 
J.  Stat.  94.] 

TRESPASS. 
[See  Assault.] 

(A)  Where  maintainable. 

(B)  Pleading. 

(C)  Evidence. 

(D)  VEftDiCT  AND  Damages. 
(£)  Costs. 

(F)  Malicious  Trespass  Act. 


(A)  Where  maintainable. 

Held,  that  trespaaa  fcM'  breaking  and  eateiiag  plsta- 
tiff*8  dwelling'houae,  and  taking  away  goods  of  a 
lodger  of  plaintiff,  who  had  not  paid  part  of  a  year'a 
rent,  under  the  circnmstancea  of  the  case,  might  ke 
maintained  by  the  phiintiff  on  such  a  posaeaaioa  as 
he  had.  although  he  had  not  actnally  distzataed 
them,  the  plaintiff  being  entitled  to  a  species  of  hen 
on  the  goods  of  the  party  in  his  custody,  osder  the 
cifcumstances.     Symmis  ▼•  Hearton ,  1  f  Price,  569. 

Where  goods,  apparently  the  properly  of  A,  paas 
npon  his  death  into  the  possession  of  his  widow,  she 
is  entitled,  upon  her  mere  poaseasory  right,  aod 
without  ahewing  that  she  is  her  huaband'a  legal  re* 
preaeotative,  to  maintain  treapaas  agaiaat  a  wnNig- 
doer  for  the  taking  of  the.  goods ;  or,  if  they  be  soU* 


TRESPASS. 


281 


be  mny  wiire  tbe  tort,  and  maiDlain  asBumpnt  lor 
be  proceedtf,  without  proof  of  title.  Oiighton  r. 
teppingt,  8  Law  J.  K.B.  594,  8.c.  1  B.&  Ad.24l. 

By  rule  of  court,  a  vfriiof  fi.fa.  wai  ordered  to 
le  ftet  aside,  the  defendant  (wlio  was  platntiff  in  this 
otion)  undertakiog  not  to  bring  an  action  for  the 
eisnre;  and  it  was  further  ordered,  that  an  alias 
rrit  should  be  aet  adde.  T^e  sheriff,  who  had  seised 
inder  the  first  writ,  eootinoed  in  possession,  and 
old  under  tbe  second  writ : — Held,  that  the  mle 
»f  court  did  not  prevent  the  present  plaintiff  from 
»rio^ng  trcspsss  sgainst  the  plaintiff  in  the  former 
iction,  for  what  was  done  under  the  second  writ; 
iDd  that  the  defendant  in  this  sction  could  not  jns- 
i£y  under  either  of  the  writs,  which  must  be  consi* 
lered  to  be  roid.  Parkint  ▼.  Plympton,  9  Law  J. 
^.P.  ««S,  s.c.  7  Bing.  676,  s.  c.  d  M.  &  P.  791. 

A  man  who  takes  possession  of  a  ship  by  the 
tonsent  of  plaintiff's  agent,  not  liable  to  an  aotion  of 
respasa.   AfiZei  r.DatMm,  Pea.  A.C.  59.  [Kenyon] 

Where  a  person  goes  out  sporting  with  his  friends, 
tod  purposely  conducts  them  to  snothor's  Isnd,  be 
•  eqaally  fcnilty  of  a  trespass,  although  he  may 
«main  off  the  lud  srbilat  his  friends  go  on  it.  Hill 
r.  Walker,  Pea.  A.C.  S34.  [Lawrence] 

A  Judge  will  not  certify  a  wilful  trespass,  unless 
bare  be  proof  of  persons!  notice.  Bevans  r.  Rsy^ 
ioldty  Pea.  A.C,  217.  [Lawrence] 

(B)  Pleadings. 
[  Fancy  ▼.  Scott,  S  M.&  R.  535,  Dig.  Law  J.  518.] 

Where  a  plea  justifies  m  trespass,  it  need  not  ex- 
pressly ever  the  identity  of  the  trespsss  justified, 
pith  that  declared  for,  provided  the  identity  be 
Bianifest  from  tbe  whole  sobject>mstter.  Carridgs 
r,  Lauiour,  7  Law  J.  K.B.  S3. 

Plea  of  leave  and  licence,  to  trespass  for  breaking 
fend  entering  plaintiff's  dwelling-house,  and  taking 
iway  goods  of  plsiotiff's  lodger,  from  whom  rent 
was  due,  under  tbe  circumstances  in  evidence,  re- 
butted by  the  replioation  de  injurid  absqu*  tali  eausd, 
without  replying  or  new  assigning  excess ;  the  prin- 
ciple being,  thst  such  replication  traverses  the  de- 
indent's  jostificstion  to  the  extent  pleaded.  Symtmg 
r.  HaanoRt  It  Price,  369. 

Where  a  plaintiff  complains  of  a  trespass  in  a  close 
which  be  names  and  deecribes  by  metes  and  bfvunds, 
and  the  defendant  pleads  m  jnstifioation  as  to  the 
trespsss  in  the  close  **  tri  which,  6rv.,"  such  expres- 
sion, '*in  which,  &c."  means  not  the  whole  close, 
but  the  9pot  in  which  tbe  trespsss  was  committed  ; 
and  the  plea  will  be  proved  if  the  justification 
proved  apply  to  that  spot,  ahhough  it  do  not  extend 
to  the  whole  of  the  close.  Bastett  v.  Mitchell,  9  Law 
J.  K.B.  140,  a.  c.  «  B.&  Ad.  99. 

Special  plea,  by  way  of  justification  to  an  action 
of  trespass  qvarc  elantumfregit,  thst  the  loruM  in 
quo  wss  part  and  pmrcel  of  the  liberty  of  the  Roils, 
and  lying  and  being  within  the  aame,  situate  at 
and  being  part  of  the  boundaries  thereof;  that  tbe 
defendant  then  was,  and  at  the  time  when,  5cc.,  was 
an  inhabitant  and  resident  within  the  said  liberty, 
and  beadle  thereof;  and  that  all  and  singular  the 
inhabitants  of  tbe  ssid  liberty,  from  time  whereof 
the  memory-of  men  is  not  to  the  contrary,  had  used 
and  been  accustomed,  at  their  free  will  and  pleasure, 
yesrly  and  every  year,  on  tbe  feast  of  the  Ascension 
of  our  Lord,  called  Holy  Thuradsy,  to  go  and  per- 
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ambnlate  the  boundaries  of  the  ssid  liberty ;  that 
at  the  same  time  when,  &c.,  being  the  feast  of 
the  Ascension,  called  Holy  Thursday,  the  defen- 
dant, then  being  such  inhabitsnt  and  beadie  of  the 
ssid  liberty,  together  with  other  inhabitants  of  the  said 
liberty,  was  and  were  perambulating  tbe  said  liberty 
and  tbe  boundaries  thereof ;  and  in  their  said  per- 
ambulation it  then  and  there  became  necessary,  for 
the  purpose  of  such  perambulation,  for  the  inhabi- 
tants of  tbe  said  liberty  to  enter,  pass,  repass,  and 
perambulate,  in,  along,  and  over  the  said  closes  in 
wfaicb,  &c. ;  wherefore  defendant,  as  such  inhabi- 
tant aforesaid,  for  the  purpose  of  the  said  perambu- 
lation, did  enter,  pass,  repass,  and  perambulate, 
in,  along,  and  over  the  said  closes,  as  he  lawfiilly 
might,  for  the  purpose  sforesaid  ;  and,  in  ao  doing, 
defrndant,  with  his  feet  in  wslking,  unsvoidably  a 
little  trod,&c.  the  grass,  &c.  in  the  ssid  closes; 
srerring  that  the  railing  was  an  obstruction  to  the 
defendants,  standing  over  end  across  the  way  by 
which  said  inhabitants  were  in  the  ssid  perambn* 
lation  to  pass,  so  that  without  a  little  dieging  up, 
throwing  down,  and  removing,  &o.,  the  inhabitants 
of  the  said  parish  and  liberty  could  not  {voceed  Co 
make  said  perambulation ;  and  therefore  defendant 
did,  &c. 

Replication,  Prccludi  nox,  because,  protesting  that 
tbeaaid  last-mentioned  plea,  and  tbe  matten  therein 
contained,  are  wholly  insuffioient  in  law :  protesting 
also,  that  the  said  close  called  tbs  Kitchen-garden, 
and  the  aaid  other  does  near  and  adjoining  to  the 
same,  in  tbe  said  firet  count  of  the  ssid  dsclsntion 
mentioned,  sre  not,  nor  at  the  said  time  when,  &c. 
Were,  nor  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary  hsve  been,  part  and  parcel  of  the 
liberty  of  the  Rolls,  in  the  county  of  Middlesex, 
and  lying  and  being  within  the  ssme,  situste  and 
being  part  of  the  boundaries  thereof;  and  that  all 
and  singular  the  inhabitants  of  the  ssid  liberty, 
from  time,  &c.,  have  not  used  or  been  accustomed, 
at  their  free  will  and  pleasure,  yearly  and  eveiy 
year,  on  the  feast  of  the  Ascension  of  our  Lord, 
called  Holy  Thuraday,  to  go  and  penmbulate  the 
boundaries  of  tbe  ssid  liberty,  in  manner  and  form 
as  the  said  defendant  hath  above  in  the  aecond  plea 
in  that  behalf  alleged.  For  replication  in  this  be- 
half, the  said  plaintiffs  ssy  that  there  is  not,  nor 
from  time  whereof  tbe  memory  of  man  is  not  to  the 
contrary  hsth  been,  any  custom  used  and  spproved  of 
within  the  said  liberty,  for  the  said  inhabitants  of  the 
said  liberty,  on  perambulating  tbe  boundaries  of 
the  said  liberty,  to  go  into,  over,  and  along  tbe  said 
doses  in  whic^,  &o. ;  snd  thereupon  issue  is  joined. 

Held,  that  protestation  of  tbe  matter  protested  in 
the  replication,  has  not  the  effect  of  admitting  it,  so 
ss  to  dispense  with  proof  of  it  on  the  trisl  of  tbe  issue. 

Verdict  for  defendant  aet  aside,  snd  entered  for 
the  plsintiffs  non  ohttante,  on  the  ground  of  defen- 
dant failing  to  support  the  special  pleas  by  way  of 
justification  by  evidence. 

Replication  {temhU)  bad,  as  traversing  more  thsn 
thepless  alleged,  if  specially  demurred  ta  Grant 
y.  Kaamtff,  It  Price,  773. 

(C)  Evidence. 
[Johnsm  v.  Hawton,  2  M.&  R.  tt6,  Dig.Lsw  J.519.] 
In  trespass,  for  breaking  and  entering  a  close 
called  the  Lord's  Leys,  tbe  defendant  pleaded  that 
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the  Lord's  Leys  waa  part  of  B  Common,  and  that  he 
had  a  right  to  dig  atone  upon  the  waste  and  nnin- 
dosed  parts  of  the  common,  and  upon  the  Lord's 
Leys  as  part  and  parcel  thereof;  the  plaintiff  in  his 
replication,  protesting  that  the  Lord's  Leys  was  not 
part  of  the  waste  of  B  Common,  traversed  the  right 
claimed  in  tbe  Lord's  Leys.  At  the  trial,  tbe  de- 
fendant admitted  that  be  had  no  evidence  of  the 
exerciae  of  a  right  to  take  stone  on  tbe  Lord's  Leys, 
and  the  plaintiff  admitted  tbe  defendsni's  right  over 
tbe  whole  of  B  Common,  with  the  eiception  of  the 
Lord's  Leys: — Held,  that,  upon  these  pleadings, 
the  affirmative  of  tbe  issue  was  upon  tbe  defendant, 
and  therefore  that  the  plaintiff  waa  entitled  to  judg- 
ment. Maxwll  y,  Martin,  8  Law  J.  C.P.  174,  s.c. 
6  Bing.  622.  s  c.  4  M.&  P.  «9]. 

A  document  appearing  to  be  a  presentment  by  the 
homage  of  a  mauor,  stated  that  the  jurors  had  exa- 
mined a  certain  place  described,  and  claimed  by  one 
of  tbe  tenanta  of  tbe  manor  to  belong  to  his  tene- 
ment ;  and  they  presented  that  tbe  land  ao  claimed 
by  that  tenant,  waa  parcel  of  the  common  of  the 
manor.  In  an  action  touching  the  title,  this  docu- 
ment waa  held  not  admissible — 

As  a  presentment;  because  tbe  jurors  had  no  ju- 
riadiction  to  try  tbe  right  to  tbe  soil ;  and  besides, 
they  were  interested  in  the  enlai^emeut  of  tbe  boun- 
dary of  tbe  common : 

As  an  award  ;  because  no  submission  appeared  ; 
and  the  lord  was  not  a  party  : 

As  evidence  of  reputation ;  becanse  it  waa  po$t 
litem  motam.  Richards  v.  BasMett,  8  Law  J.  K.B.  t^89, 
a.  0.  10  B.  &  C.  657. 

Property  in  goods  transferred  by  bill  of  sale  to  the 
aaaignee  of  tbe  plaintiff^s  lodger,  subject  to  plaintiff's 
lien  as  landlord,  is  not  such  an  interest  as  would 
support  a  plea,  by  way  of  justification  of  an  alleged 
•aaault,  that  it  was  committed  in  tbe  protection  of 
the  defendant's  rightful  possession,  under  tbe  cir- 
cumstances.    SymoHi  v.  Htarwon,  12  Price,  369. 

Evidence  of  a  custom  to  perambulate  the  bounda- 
ries of  a  parish,  not  aufficient  to  aupport  the  allega- 
tion in  tbe  pleas  of  a  right  to  perambulate  the  boun- 
daries of  a  liberty.  Grant  v.  Kearney  ^  13  Price, 
773. 

Trespass  for  stopping  and  turning  back  tbe  plain- 
tiff's cart,  and  seizing  and  converting  the  goods  in 
it.  Plea,  not  guilty,  as  to  converting  tbe  goods: 
judgment  by  default,  aa  to  stopping  and  turning 
back  tbe  cart. 

ETidence,  that  the  defendant  had  authorized  tbe 
stopping  and  taking  back  the  cart,  and  saying  to  a 
man,  that  be  left  him  in  possession. 

The  Judge  thought  this  not  sufficient  evidence  of 
the  conversion  of  the  goods;  and,  therefore,  tbe 
jury  found  a  verdict  for  the  defendant  upon  the 
iesue ;  and  gave  nominal  damages  on  the  judgment 
by  default.  And  held  to  be  right.  Hopkins  r.  Ains" 
varth,  8  Law  J.  K.B.  71. 

Action  of  trespass. — Pleaa,  first,  general  isaue ; 
secondly,  a  juatification,  setting  up  a  certain  right 
New  assignment,  that  tbe  trespasses  were  committed 
in  excess  of  the  exercise  of  that  right.  No  plea  to 
the  new  assignment :—  Held,  that,  on  the  trial,  as 
the  defendants  had  not  pleaded  to  the  new  assign- 
ment, they  could  not  be  allowed  to  offer  evidence  to 
■hew  that  no  ezcesii  had  been  committed,  and  soob. 
tain  the  verdict ;  but  that  tbe  plaintiff,  on  proving 


the  tretpaai  committed,  was  cmtitlad  at  all  evesrtita 
a  yerdict  with  nominal  damage*.  HmmUltom  v.  Pnr- 
treu,  8  Law  J.  K.B.  331. 

If  there  be  a  joint  action  of  trespaas  agaiagt  ex 
defendants,  and  tbe  plaintiff*  prove  a  joint  tre«pt3a 
committed  by  all,  and  then  go  on  to  prove  anoclsr 
act  of  trespass  by  three  of  them,  expertiD^  to  osa- 
nect  the  other  three  with   this  also,  but  ^  is  as 
doing,  the  latter  three  are  entitled   to  be  arqmtad 
before  the  defence  ia  opened,  aa  the  piaintiif  a&sszbe 
taken  to  have  elected  to  waive  the  joint  tra^ssi, 
and  to  have  gone  on  aa  against  those  three  ks  rim 
second  act  of  trespass  only. 

If  an  action  be  brought  against  six,  fi>r  a  siaHtf 
act  of  trespaaa,  and  the  plaintiff'  bj  hij  eriJesce 
only  fix  three  of  them,  the  Judge  will  not  dirfct  (be 
other  three  to  be  acquitted,  until  all  the  tn&^zxa 
for  the  defence  ia  gone  through.  Wymue  v.  A*d£r- 
son.  3  C.  &  P.  596.  [Park] 

In  an  action  of  tret^pass,  quare  elattsumfregit.  tbt 
defendant  pleaded  that  A  C  was  aeiaed  in  fe«.  led, 
being  so  aeised,  granted  a  right  of  way  by  noa-ei- 
isiing  grant  The  plaintiff  replied,  traversiii^  tbe 
grant: — Held,  that  on  theae  pleadings  it  vns  coc 
competent  for  the  plaintiff  to  give  eTidence  to  thew 
that  A  C  was  not  seized  in  fee,  for  the  porpnse  of 
rebutting  the  presumption  of  the  graot.  C^s-i^^m 
V.  Chesit/v,  1  C.  &  J.  48. 

(D)  Vbrdict  and  Damages. 

Trespaas  for  breaking  and  entering  a  dvvUiag- 
house,  and  taking  away  goods,  brought  fay  a  plaio- 
tiff  against  defendanta,  who  professed  to  be  autho- 
rized to  take  away  tbe  goods  of  a  peraoa  who  bad 
lodged  in  the  plaintiff*8  house,  and  had  left  the 
occupation  without  paying  part  of  a  year's  rent, 
under  pretext  of  a  bill  of  sale  executed  by  the  te- 
nant to  the  defendanl'a  employer  by  the  vendee,  by 
whom  they  were  engaged  to  lot  and  cany  them 
away. 

Second  count,  for  carrying  away  the  goods  and 
aaaaulting  the  plaintiff. 

Pleas — Not  guilty.  Sndhr,  Leare  and  lioeaoe  as 
to  the  breaking  and  entering ;  3rdlr,  Aa  to  the 
taking  and  carrying  away,  that  the  goodM,  Ate., 
were  the  property  of  a  third  person,  whose  autho- 
rity the  defendanta  had  for  removing  them ;  4thly. 
Son  astault  demesne;  6thly,  Juatification,  whdst 
protecting  the  posaeasion  of  tbe  goods.  Verdict  for 
plaiutiff,  29/.  ds.,  204.  damages  for  the  aasault.  and 
9/.  /)«.  for  the  rent: — Held,  the  rerdict  austainabls 
on  the  whole  case,  a|id  not  to  be  dtstnrbed ;  althoufk, 
in  e  I  plaining  their  aaaeaament  of  the  damages,  tbe 
jory  bad  not  given  a  good  r^«oa  ;  for.  if  bad 
(though  sembU  not)  for  the  9/.  5*.,  it  would  be  good 
for  tbe  20/. 

The  questions  raised  by  the  iasaea  on  the  pleas, 
are  rather  questions  for  the  jury  applying  the  evi- 
dence to  the  pleadings,  under  the  direction  of  the 
Judge  at  Nisi  Priua,  than  for  lh»  Court  app/riag 
the  evidence  to  tbe  pleadings  in  Banc  after  verdict, 
on  occaaion  of  application  for  a  new  trial.  Sfrnmu 
V.  Hearson,  12  Price,  369. 

In  an  action  of  trespaaa,  quare  ciaMVtm  frtgit,  it 
waa  proved  that  the  defendant  had  let  his  land  to 
tbe  plaintiff,  under  terms  reduced  into  writing.  One 
stipulation  was,  that  the  plaintiff  should  have  a 
right  to  take  two*thirdi  of  tbe  com  sown,  and  left 
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J  lam  growing  on  the  land,  at  hit  learing  it  at  Lady- 
lay,  the  custom  of  the  country  being  that  he  ahonld 
tare  the  whole.  It  was  also  proved  that  the  de- 
an dan  t  had  refused  to  let  the  plaintiff  cut  the  corn, 
lut  had  turned  his  labourers  off  the  land,  and  cot 
nd  carried  all  into  his  own  bams.  The  value  of 
he  com  was  proved  to  be  about  285/. ;  other  trifling 
respasflos  were  charged  in  the  declaration,  to  the 
rhole  of  which  the  defendant  had  pleaded  the 
;eneral  issue.  The  jury  found  a  verdict  for  the 
^intiff,  with  S15/.  damages : — Held,  that  the  ex- 
less  was  not  so  large  as  not  to  be  covered  by  the 
aroumstances  of  the  trespass  as  proved,  and  that  it 
vas  certainly  no  ground  for  disturbing  the  verdict ; 
he  jury  being  entitled  to  take  into  oonaideration 
independently  of  the  trifling  damages  not  attempted 
o  be  justified,  and  for  which  the  Judge  had  directed 
lominal  damages  to  be  found,)  the  nature  oi  the 
tase,  and  were  not  hound  to  a  minute  calculation  of 
ralue. 

Had  the  damsges  been  very  excessive,  umbU 
tliter,  Quare,  as  to  the  effect  of  the  agreement, 
vhich  was  for  one  year  only,  as  evidence  of  the 
erms  on  which  the  plaintiff  continued  to  hold  the 
and  after  the  expiration  of  the  year,  and  as  to  the 
lecessary  directions  to  be  given  to  the  jury  on  such 
»vidence.     Coxy.  Dugdaie,  IS  Price,  708. 

(E)  Costs. 

To  an  action  of  trespass  for  breaking  down  the 
slaintiff's  wall,  the  defondant  pleaded  not  guilty, 
md  seven  special  pleas,  justifying  under  a  right  of 
vay ;  the  plaintiff  joined  issue  on  not  guilty,  tra- 
rersed  the  other  pjeas,  and  new  assigned.  The 
lefendant  joined  isaue  on  the  traverses,  and  suffered 
udgment  by  default  on  the  new  assignment.  The 
nry  found  a  verdict  for  the  plaintiff  on  the  plea  of 
lot  guilty,  with  is.  damages  ;  and  40«.  damages 
vere  assessed  on  the  new  assignment ;  the  parties 
^nsenting  that  the  question  of  costs  should  not  be 
iffected  ^erehy.  But  a  verdict  was  found  for  the 
lefendant  on  one  of  the  specisl  pleas : — Held,  that 
ht  plaintiff  having  been  obliged  to  go  down  to 
xial  on  the  plea  of  not  guilty,  he  was  entitled  to 
:he  general  costs  of  the  cause.  Viehers  v.  GaUu 
nore,  7  Law  J.  C.P.  82,  s.  c.  S  M.  &  P.  359,  s.  c  5 
Bing.  196. 

Where,  at  the  time  of  committing  a  trespsss,  the 
lefendant  asserts  title,  the  Judge  will  certify  under 
itatute  93  &  24  Car.  2.  c.  9,  although  defendant 
lisclaim  title  at  the  trial.  Hambrr  v.  East,  Pea. 
^.C.  237.  [Ellenborough] 

Where,  in  trespasi*,  issue  is  joined  on  a  plea  of 
the  general  issue,  and  upon  other  issues,  but  judg- 
ment goes  by  default  upon  a  new  assignment,  and  a 
general  verdict  is  found  for  the  plaintiff,  but  a  new 
trial  granted  on  the  whole  record  hy  reason  of  some 
9ne  or  more  issues  being  improperly  found  for  the 
[>laintiff,  the  plaintiff  will  not  be  entitled  to  the  costs 
of  the  first  trial  in  respect  of  the  judgment  by  default 
on  tlie  new  assignment.  HoUand  v.  Deakin,  7  Law 
J.K.B.14d. 

To  trespass,  quare  clauium  fregit^  defendant 
pleaded,  Ist,  not  guilty ;  2ndly,  a  right  of  common  ; 
Srdly,  a  right  of  way.  The  plaintiff  took  issue  on 
the  plea  of  not  guilty,  and  traversed  the  rights  of 
common  and  of  way ;  and  new  assigned  to  the  se* 
cond  and  third*  pleas,  that  the  defendant,  on  other 


occasions,  and  for  other  purposes  than  those  men- 
tioned in  the  special  pleas,  committed  the  trespasses 
complained  of.  Defendant,  in  his  rejoinder,  took 
issue  upon  the  traverse  of  the  right  of  common,  and 
right  of  way,  and  withdrew  the  plea  of  not  guilty, 
BO  far  as  it  mated  to  the  trespasses  newly  assigned, 
and  suffered  judgment  by  default  to  the  new  assign- 
ment :  at  the  trial,  the  isaue  on  one  of  the  special 
pleas  was  found  for  the  defendant,  and  the  jury  as- 
sessed the  plaintiff's  damages  on  the  new  assign- 
ment at  &L  : — Held,  that  the  defendant  was  entitled 
to  the  costs  of  the  trial.  Cross  v.  John$on,  9  B.  &-C. 
613,  8.  c.  4  M.  &  R.  290. 

Two  defendants,  sued  in  trespass,  defended 
jointly  throughout  the  cause.  On  the  trisl,  the 
plaintiff  obtained  a  verdict  against  one  of  the  defen- 
dants, and  a  verdict  was  returned  for  the  other. 
The  Master,  on  taxation,  taking  into  consideration 
that  the  defence  was  joint,  allowed  to  the  defendant, 
who  obtained  a  verdict,  only  40s.  costs.  And  held, 
by  the  Court,  to  besufltcient.  GH)bt  v.  Stead ^  7  Law 
J.  K.B.  37,  s.  c.  8  B.  &  C.  528,  s.  c.  2  M.  &  R. 
547. 

(F)  Malicious  Trespass  Act. 

Where  shrubs  are  cut,  upon  an  unproved  aUega* 
tion  that  they  were  likely  to  be  injurious  to  an  ad- 
joining wall,  the  case  is  within  the  Malicious  Tres- 
pass Act,  though  the  title  to  the  spot  on  which  the 
ahmbs  gprew  be  in  dispute  between  the  parties. 

Where  a  Magistrate,  upon  whose  property  a  mali- 
cious trespass  had  been  committed,  issued  a  sum- 
mons, requiring  the  offender  to  appear  before  himself, 
or  some  other  Magistrate,  and  purporting  that  infor- 
mation had  been  given  to  him  (the  Magistrate)  on 
oath,  whereas  no  oath  had  been  taken,  and  the  infor- 
mation had  been  communicated  by  the  Magistrate 
to  the  informer,  the  Court,  in  discharging  a  rule  for 
a  criminal  information  sgainst  the  Magistrate,  re- 
fused to  give  him  his  costs.     Rex  v.  Whately,  4  M. 

6  R.  431. 

A  partv  using  unreasonable  violence  to  beat  off  a 
d<^  which  rans  at  him,  is  guilty  of  a  wilful  trespass, 
under  the  statute  7  &  8  Geo.  4.  c.  30.  s.  24.  And 
if  he  is  seen  committing  the  act,  and  a  constable 
immediately  sent  for,  who  follows  him  (be  having 
quitted  the  place)  and  apprehends  him  at  the  di^ 
tance  of  a  mile,  this  is  an  '*  immediate  apprehension" 
of  a  person  "  found  committing"  an  offence  under 
the  7  &  8  Geo.  4.  c.  30.  s.  28.  Hantoay  v.  BoulP- 
bee,  2  M.  &  M.  15,  s.  o.  4.  C.  &  P.  350.  [Tindal] 

A  defendant,  who  fairly  and  bond  fide  believed 
that  the  plaintiff  was  liable  to  be  proceeded  agsinst 
under  the  7  &  8  Geo.  4.  c.  30,  (Malicious  Trespass 
Act,)  gave  the  plaintiff  in  charge  to  a  constable, 
by  whom  he  was  carried  before  a  Magistrate.  The 
latter,  not  conceiving  the  case  to  be  within  the  act, 
(nor  was  it,)  discharged  the  plaintiff.  In  sn  action 
by  the  plaintiff  for  false  imprisonment, — Held,  that 
defendant  was  entitled  to  the  notice  of  action  pro- 
vided for  by  section  41  of  tbst  act;  and,  such  notice 
not  having  been  given,  that  the  action  could  not  be 
main  tained .  Beechy  v.  5u/«s,  8  Law  J.  K.B.  7 1 ,  a.  o, 
9  B.  &  C.  806,  s.  c.  4  M.  &  R.  634. 

The  plaintiff  having  brought  an  action  of  trespass 
against  the  defendant  for  wrongfully  cauaing  him  to 
be  apprehended  under  the  Malicious  Trespass  Act, 

7  &  8  Geo.  4.  o.  30,  obtained  a  verdict,  which  waa 
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afterwards  fet  anda,  and  a  noBsait  eoterad,  on  Um 
ground  of  the  absence  of  the  notioe  of  aedon  reqaired 
by  a.  41.  of  the  act :— Held,  that,  under  thatclanae, 
the  defendant  was  entitled  to  coeU  aa  between  attor- 
ney and  cUent.  Wright  r.  W^Us,  7  Law  J.  C  J*. 
171,8.  c.  3M.&F.96. 


TROVER. 


(A)  Where  Maintainable 

(B)  Demand  AND  Refusal. 

(C)  Conversion. 

(D)  Evidence. 
(£)  Praoticb. 


(A)  Where  Maintainable. 
[See  Master  and  Servant.] 

Two  persona  jointly  interested  in  a  chattel,  ha? ing 
made  a  joint  demand  of  it,  may,  notwithstanding, 
maintain  separate  actions  of  trover  in  respect  of  it, 
against  a  person  who  unjustly  detains  it.  Bleaden  ▼• 
Hmncoek,^CMF. l5S,s. c.  1  M. & M.465.  [Tindal] 

Where  a  man  and  woman  bad  been  married,  and 
goods,  which  had  been  the  property  of  the  woman 
before  marriage,  were  aeiaed  and  aold  under  an  ex- 
ecution against  the  goods  of  the  snan ;  and  the  woman, 
two  yeara  afterwards,  discorered  that  the  man  had 
a  wife  living  at  the  tame  he  professed  to  marry  her : 
•—Held,  that  she  was  entitled  to  maintain  trover 
against  the  sheriff  for  the  value  of  those  goods, 
though  no  blame  waa  attributable  to  the  sheriff  or 
hb  offioers.  GloMtpeoU  v.  Youtig,  7  Law  J.  K.B. 
305. 

A,  being  indebted  to  B,  with  a  riew  to  seonre  the 
payment  of  bis  debt,  gave  him  an  order  on  C,  a 
wharfinger,  for  the  delirery  to  him  of  gooda,  then 
in  C^s  possession,  the  property  of  A,  to  which  order 
C  aaaenced.  A  forwards,  A  being  indebted  to  X, 
gave  him  an  order  for  the  same  goods,  which  latter 
order  C  accepted  conditionally,  anbject  to  X  ob- 
taining an  order  from  B,  at  the  same  time  promising 
to  let  X  know  before  giving  up  the  gfooda  ; — the 
debt  to  B  still  remaining  undischarged,  B  after- 
wards gave  an  order  to  A  for  these  goods,  who 
thereupon  received  them  from  C  : — Held,  that  X  had 
no  property  upon  which  trover  could  be  maintain- 
ed against  the  wharfinger.  Mellin  r.  Ketahaw,  9 
l4tw  J.  Each.  45,  s.  0. 1  C.  &  J.  184,  a.  c.  1  Tyrw. 
109. 

An  agent  aold  goods  to  be  paid  for  by  billa.  The 
purchaser  gave  the  bills,  and  directed  the  agent  to 
hold  the  goods  for  him,  unless  he  could  sell  them  at 
a  certain  profit.  While  the  goods  thua  remained, 
the  acceptora  of  the  bille  stopped  payment.  The 
agent  thereupon  applied  to  ihe  purchaser  for  further 
security.  Ihe  purchaser  then  gave  the  agent  an 
order  to  sell  the  goods,  and  pay  the  bills.  Subse- 
quently, and  before  any  sale,  the  purchaser  became 
bankrupt :  his  assignees  claimed,  and  brought  trover 
for  the  goods :  — Held,  that  they  were  not  entitled ; 
that  the  application  by  the  agent  for  aecurity  muat 
be  considered  as  sn  application  on  brhalf  of  the 
vendor,  whose  assent  to  the  arrangement  might  be 
presumed,  it  being  for  hiu  beutfit ;  and  whose  sub* 


■eqomit  aaaeBt  would  relate  bsok  to  the 
which  required  the  ■■aomt.  BaUey  v. 
7  LawJ.  K.B.  19,S.G.  8B.&  C.  448, sl e. «  IL ft 

R.  564. 

Where  a  person  IwiBg*  an  actioB  of  trvnx  to  n- 
eover  gooda,  which  faoTO  boon  pawned  ^cb  sa 
iisnrioits  oontract,  the  plointiff  may  recover,  d- 
though  he  may  sot  bare  paid  or  tendevsd  l»  ihi 
defendant  the  aom  lawfolly  doo. 

Where  title  deeda  are  dopositcd  as  a  aecBiitf  iar 
money  advaneed.  before  the  borrower  hss  hsd  a 
eonveyanoe  made  to  faiaa,  the  lender  has  a  ngbt  m 
tiie  posstesion  of  the  deed  of  coBTeyaBoe  asasoB  as 
it  is  made. 

Where  title  deeds  ai«  ao  depotaled  ops  slaiiial 
eontract,  and  afterwarda,  and  befc»e  the 
ia  escecttted  to  the  bonower ,  an 
made  between  the  partiea.  aueh  oi 
will  not  affect  the  right  of  the  lender  to  haU  iht 
title-deeds  under  the  legal  eontnct,  ner  his  ii|bt 
aftsrwarda  to  the  custody  of  the  deed  of  eouiujisasa 
Wood  V.  Grimiroed,  8  Law  J.  K.B.  19f ,  a.  c  lOfi. 
&  C.  609. 

(B)  Demand  and  Refcsii. 

Where  goods  are  distrained,  which  are  not  Ufa^ 
an  action  of  trover  may  be  bronght  bf  the  oensr, 
without  a  demand  and'  refusal.  Word  v.  FmUm^ 
Pes.  A.C.  196.  [KenyonJ 

The  messenger,  under  a  oomsniasioB  ef  hsainpc 
agaiBat  the  father,  went  to  tibie  uada  aad  said,  "I 
am  oome  for  some  baoon  belongtag  to  S  D  (tba 
father) ;  the  uncle  replied.  "  I  haye  asaa  rf  S  D, 
but  I  have  some  of  £  D ;"  the  miMseager  anaiNffsd 
"  It  is  S  D's  ;'*  be  produced  fab  warrant  aad  atod, 
"Keep  it  aafe;  yon  wiU  hear  more  of  it."  The 
uncle  afterwarda'  aent  away  the  baeen,  aad  wbM 
the  messenger  applied  again,  aaid,  **  I  have  asat  it 
back  to  where  it  came  from  :'* — Held,  a  aaficieac 
oonveraion  and  demand  and  rafasaL  /fssAit  T. 
Dunn,  9  Law  J.  Ezch.  184,  a.  o.  1  C  &  J.d88,a.c 
1  Tyrw.  413. 

(C)  Conversion. 
[See  oMte,  B.] 

SembU,  that  the  attaching  by  proeesa  from  te 
Sheriff's  Court  in  London,  of  profwrty ia  the  hsmAs 
of  the  gamiahee,  is  not  such  a  ooaveisioa  sa  will 
enable  the  owner  to  nudntein  trover.  MmiiaHm  v. 
Laager,  3  C.  &  P.  5dl.  [Beat] 

Where,  in  an  answer  to  a  demand  of  pnpaity, 
the  defendant  referred  the  applicant  to  hiaattonty, 
and  the  applicant  did  not  m^e  any  ekgselioa  to 
being  so  referred,  and  an  actkMB  of  iievsr  vm 
brought,  without  any  application  to  the  altoiDsy« 
and  without  any  other  evidenee  of  eonvenien  ky  iks 
defendant  :>— Held  (under  oertaia  circumstsacpw,  n 
the  ease,  which  warranted  the  infaienee,  thai  tke 
refereaoe  to  the  attorney  waa,  komd/Uo,  ibr  eosaa* 
nioation),  that  thia  was  not  auffieient  evideaessf  a 
eon  version.    Jnnei  ▼.  Vatu,  7  Law  J.  K.Rf  17.  s.c 
9  B.  &  C.  .538,s.c.  4  M.  &  R.  613. 

A,  who  was  paying  hie  addreasea  to  a  lady,  lost 
har  letters  and  two  mfnn<ffaiidum  books,  contaiaiag 
remarks  of  bis  own ;  B  found  them,  aad  kept disnkea 
the  ground  that  the  books  contained  matter  iajoiioss 
to  him,  aad  also  ahewed  them  to  othen;  A  fsat  t 
peraon  to  demand  them  of  B,  who  at  first  refutod  to 
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^▼e  tb«m  up  It  an ;  but,  befcre  die  pereon  left,  said 
le  would  not  give  them  to  bin,  but  woald  to  C  or 
D ;  C  weot,  and  B  offend  to  ffiv  him  tho  letters 
md  ooe  book,  which  C,  after  consulting  with  A, 
lecepted,  saying  that  he  made  a  sacriice  to  obtaia 
he  letters  :*-Held,  that  these  wae  a  conTersioo  of 
he  whole;  bat  the  Terdiet  was  cmfy  for  aominal 
lamages.  CUwkm  v.  Dhtitrford,  5  C.&P.  15.  [Pat- 
teeoo] 

(D)  BVIDENCB. 

The  servant  of  a  party  who  had  been  bargainncr 
for  the  purchase  of  a  chattel,  oame  to  the  owner  and 
Mid  that  hia  master  desired  to  look  at  it,  and  would 
keep  it  if  approved  of.  The  ehattel  was  in  conae- 
]aenee  delivered  to  the  servant,  but  wsi  neither 
wrehased  nor  returned.  Trover  wae  brought  against 
ibe  servant :— Held,  that  the  master  was  a  competent 
iritoess  to  prove  in  defence  that  the  msasage  had 
Men  deKvcved  by  his  antbority,  and  the  ehattel  re- 
wived  and  kept  by  Urn.  Gryttt  v.  Deriar,  2  B.  ft 
Ad.  514. 

Id  trover  for  n  written  dootiment,  the  plaintiff 
nay  prove  the  nature  and  description  of  the  doon* 
nent  by  aecoodarv  evidenee,  though  the  defendant 
offers  to  produce  it. 

A  party  has  a  right  to  call  for  and  have  rend,  a 
letter  making  a  demand  on  the  other  party,  for  the 
f>urpose  of  proving  the  demand,  though  the  eouoael 
hr  the  other  party  offers  to  sdmit  the  demand.  The 
itatoment  of  facts  in  such  letter  is  not  evidence  of 
ibe  facts,  but  only  of  their  having  been  oemmuni* 
mted  to  the  other  aide.  WkiUhtad  v.  Scott,  f  M. 
Sc  M.  t.  [Teaterden] 

The  defendant,  a  wharfinger,  having  admitted, 
by  parol,  that  he  held  certain  goods  for  the  plaintiffs 
in  trover  for  the  valde— Held,  that  the  defendant 
ivaa  estopped,  by  anch  admiasion,  from  shewing  that 
the  right  of  property  wae  in  another  person.  Gos- 
Eng  v»  Bimie,  9  Law  J.  C.P.  104,  s.  0.7  Biog.  3S9, 
kc.  5M.&P.  160. 

(£)  Fb ACTIO  B. 

The  defendant,  a  poMee-offieer,  in  the  ezerciee  of 
bis  duty,  seised  certain  bank-notes  and  cash  and  a 
watch-aeal,  found  in  the  possession  of  the  plaintiff, 
whom  he  had  apprehended  on  a  oharge  of  having 
forged  a  cheque  on  the  receiver-general  of  the  Ciui- 
tonu,  which  money  was  supposed  to  be  part  of  the 
produce  of  the  forged  cheque.  The  plaintiff  was 
ifterwards  tried  for  the  forgery  and  acquitted ,  where- 
soon  be  bronght  trover  for  the  money  and  seal. 
Foe  defendant  was  indemnified  by  the  eommisdkm- 
srs  of  Customa,  and  they  directed  their  solicitor  to 
defend  the  action,  who  not  being  an  attorney  of  (he 
D0ttTt,4|ie  plaintiff,  on  delivery  of  a  plea  of  the  gene- 
ral isfioe,  treated  it  as  a  nullity  and  signed  judgment. 
The  Court,  on  motion,  aet  aside  the  judgment,  bold* 
ing  that  the  language  of  the  plea — which  stated  that 
the  defendant  **  by  J  O  W,  who  had  been  duly  ap- 
pointed solicitor  an  behalf  of  bis  Majesty,  under  the 
directions  of  the  commissioners  of  his  Majesty's 
Customs,  and  who  acted  aa  such  aolieitor  under  such 
directions  in  that  behalf,  came  and  defended,  &c." 
—sufficiently  diacloaed  to  the  Court  that  the  person 
defending  as  attorney  wae  acting  in  a  autter  con- 
ceraing  tlie  revenue,  within  the  protection  of  the 
9  Gea  4.  c.  C5.     It  was  farther  ordered,  that,  on 


payment  of  oQ«ts,  and  the  delivery  ap  of  the  seal, 
the  proceedings  should  be  stayed  ;  or  (the  plaintiff 
not  consenting  to  accept  the  seal  in  discbarge  of  the 
aetion)  that  so  much  of  the  declaration  aa  related  to 
the  aeal  should  be  struck  out.  Wett  v.  TamntoH,  8 
Law  J.  C.P.  129,  SI  c.  6  Bing.  404,  s.  c  4  M.  &  P. 
79. 


TRUST  AND  TRUSTEE. 

(A)  TiusT. 

(a)  Conttruetwn, 

(6)  Crtation  and  EsueuHon* 

(B)  Trusteb. 

(a)  AppoimimtHU 
(h)  Powtr  and  Duty, 
(e)  Ltability, 

(C)  Costs. 


(A)  Trust. 

(a)  Conttruction. 
[Sutr  V.  Macgill,  1  Dow.  &  CI  24,  Dig.  Law  J.  524.] 

Monies  in  the  English  stocks  weie  assigned  to 
trustees  upon  trust  to  pay  the  dividends  to  the  settlor 
during  bis  life,  and  after  his  death  to  apply  them  in 
printing  and  promoting  the  circulation  of  a  book  in 
the  Latin  and  French  languages,  inculcating  the 
peculiar  dootrineo  of  the  Roman  Catholic  re%ion  | 
and  the  deed  contained  a  proviso,  that  if  any  of  the 
trusts  should  be  dedarsd  by  a  court  of  law  or  equity 
to  be  void,  then  the  trustees  should  stand  posseseed 
of  the  fuad  in  trust  for  the  executors  and  admioi- 
stratora  of  the  settlor: — Held, 

That  the  trusts,  after  the  limitation  for  life  to  the 
settlor,  were  in  the  nature  of  superstitiooe  uses, 
and  therefore  void. 

That  the  fond  was  not  in  the  disposition  of  the 
Crown,  to  be  applied  to  some  other  chaiitable  pur- 
pose by  the  sign  manual. 

That  the  settlor  wae  entitled  to  have  the  fund 
transferred  to  him« 

That  the  Attorney  General  was  a  neoessarv  party 
to  a  auit  for  that  purpose.  D«  Theminet  v.  Ue  Bon* 
neval,  7  Law  J.  Cbanc.  35. 

G,  by  trust-deed,  disponed  lands  at  his  death  to 
trustees,  to  convey  to  his  first  and  other  aons  in  suc- 
ceasioo,  and  the  heira  male  of  their  bodies  respec- 
tively, and  in  defeult  of  such  issue  to  the  first  son  of 
either  of  his  daughters,  who  should  first  attain  the 
a^  of  twenty-one  years,  and  his  heirs ;  but  in  case 
his  daoghtera  should  both  die,  and  hare  no  such  son 
of  either  of  them,  to  convey  to  G  and  R,  his  ne- 
phews. The  residue  of  bis  real  estate  he  gave  to 
the  same  trustees  to  sell,  for  the  use  of  hia  daughters ) 
and  he  assigned  and  disponed  to  the  same  trustees, 
for  the  use  of  his  heirs  and  substitutes,  &c.,  in  the 
order  in  the  deed  mentioned,  the  chartera,  &c.,  and 
renta,  "  for  now  and  in  all  time  coming  :"<— Held, 
that  the  rents  accruing  between  the  death  of  the 
disponer,  and  the  event  on  which  the  lands  were  to 
vest  in  a  son  of  the  daughter,  belonged  not  to  the 
daughters,  as  heirs  portioners,  nor  as  disponed  to 
them  under  the  residuary  clause  of  the  deed,  but 
were  to  be  held  in  trust  for  the  parties  who  vhould 
become  entitled  under  the  dispodtiona  of  the  deed. 
Qraham  v.  TmpUr,  3  Blighr  N.s.  981. 
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TRUST  AND  TRUSTEE. 


(A)  Creation  and  Ex€cutien, 

[Unum  T.  WhUUy,  4  Ruis.  4«3,  Dig.  Law  J.  526.] 

Words  aufRcieot  (standing  alone)  to  create  a  trost 
controttled  and  explained. 

A  trust  in  equity,  under  a  will,  cannot  be  set  up 
after  the  death  of  the  person  to  whose  discretion  it 
had  heen  referred  to  perfect  it,  bjr  settling  and  stat- 
ing the  amount  of  the  benefit  to  be  conferred,  be- 
cause such  a  discretion  is  personal.  Bat  the  case  of 
a  charity  forms  an  exception  to  that  rule.  Heneage 
T.  Lm-d  Andover,  10  Price,  969. 

Where  a  debtor,  bj  a  deed-poll,  directs  inter  alia 
the  receiver  of  the  rents  of  his  estate  to  keep  down 
the  interest  of  a  certain  debt,  the  direction  does  not 
create  a  trust  in  farour  of  a  creditor,  if  it  be  withont 
consideration,  and  without  the  privity  of  the  cre- 
ditor.    Page  V.  Broom,  4  Russ.  6. 

A  testatrix  appointed  A  B  to  be  her  executor,  to 
see  that  her  will  was  put  in  force ;  the  executor  is  a 
trustee  for  the  next  of  kin.  Braddon  y.  Farrand,  4 
Rubs.  87. 

A  mother,  entitled  to  a  considerable  property 
under  the  will  of  a  relation,  in  a  converaation  with 
the  executor  of  that  relation,  exprened  an  intention 
to  make  a  settlement  of  psrt  of  that  property  which 
was  standing  in  his  name,  upon  her  daughter,  and 
reqneated  the  executor  to  inatruct  her  solicitor  to 
prepare  such  a  settlement ;  on  the  prepared  settle* 
ment  being  brought  to  her  for  execution,  she  had 
changed  her  mind  and  refused  to  sign  it  z^-Held, 
that  her  intention,  expressed  in  the  conversation 
with  the  executor  of  her  relation,  did  not  amount  to 
a  declaration  of  trust,  although  the  property  was 
personal  estate.     Bay  toy  v.  BoulcoU,  4  Russ.  345. 

A  trust  for  sale  vested  in  A  end  bis  heira,  cannot 
be  executed  by  an  assign  of  A.  Bradford  v.  B«i- 
^rM.tSim.  264. 

Where  a  conveyance  of  property  is  made  to  aeve- 
ral  trustees,  it  is  not  necessary  that  all  should  ex> 
ecut^  or  assent  to  it.  The  property  will  vest  in 
those  who  accept  the  trust.  Small  v.  Marwood,  7 
Law  J.  K.B.  197,  s.  c.  9  B.  &  C.  300,  s.  c.  4  M.  & 
R.8I. 

(B)  Trustee. 

(a)  Appointment. 

Where  a  sole  trustee  in  a  will,  to  whom  a  term 
of  2,000  years  was  devised,  dies  in  the  testator's 
lifetime,  the  Court  will  refer  it  to  the  Maater  to 
appoint  a  new  trustee,  and  to  settle  and  approve  of 
a  demise  for  the  like  term.     Devey  v.  Peace,  1  Tam. 

77. 

Where  the  decree,  among  other  thinga,  refers 
it  to  the  Master  to  appoint  a  new  trustee,  the 
certificate  of  the  appointment  of  auch  new  trustee 
is  to  be  considered  as  a  aeparate  report.  Harrit  v. 
Kemble,  4  Russ.  474. 

(hi)  Power  and  Duty, 

[Laws  respecting  conveyances  sod  transfers  of 
estates  and  funds  vested  in  trustees  and  mortgagees, 
amended,  1  Will.  4.  o.  60.  8  Law  J.  Stat,  im] 

Where  an  act  of  parliament  gives  a  power,  in  re- 
lation to  a  public  trust,  to  a  definite  number  of  per- 
sons, it  is  necessary  for  a  majority  of  that  number 
to  attend  at  each  meeting.     Freeman  v.  Meym4ftt, 


BUehett  v.  Biitard,  9  B.  &  C.  851,  s.  c.  4  H.  fr  %. 
641,  s.  c.  8  Law  J.  M.C.  lOS. 

Authority  of  trustees  to  leC  from  Teartovaff — 
Apportionment  of  rent.  Monaam  v.  Lmd  tec  ^ 
Law  J.  Chaac.  16f. 

It  is  net  the  rale  of  equity  that  evenr  psnas  is 
whom  the  artificial  seme  of  trustee  applsBS, its- 
capable  of  dealing  with  bis  ccsfart  f ««  ir«sr,  nefec^ 
ing  the  fund ;  hut  the  rule  is,  thst  the  trusiee  ihal 
not  deal  with  the  cestui  ^ue  truei,  wfaete  the  leboos 
between  them  gires  the  foraaer  say  possible  adns- 
tage  over  the  latter.     Nayior  r.  Wymck,  7  Lnr  J. 
Chanc.  6. 

A,  by  will,  gave  real  property  to  liuaHntsspfl; 
one  of  the  trustees  became  tbe  porrhaasr,  tbe 
siderstion  being  sums  due  frona  the  testater'si 
to  him ;  the  estate  deeoeuded  to  bis  eon  eai  gtssd- 


Bill  filed  by  a  person  having  a  revefsioaaxy  .^^ 
tiogent  interest  in  the  produce  of  tbe  sale  aadcr  At 
will,  forty  years  after  the  transactios,  and  twsoty- 
seven  years  after  ahe  came  of  mge,  to  set  sside  the 
contract: — Held,  that  the  eonveyance  was  rmdi— 
that  no  laohes  were  oommitted;  aad  that  the  js- 
presentative  of  the  purchaser  ahoold  be  alloered  ihs 
additionsl  value  of  the  estate,  caused  by  the  ass 
expended  in  improvements — a  rrfenmce  heiag 
reoted  to  the  Master  for  tbe  pmpose  of 
it.     ChennellT.  Mmrtin,  9  Law  J.  Chsac  fOB. 

Sembie — a  trustee  under  an  old 
successive  limitations  of  equitable 
which  had  failed,  is  entitled,  before  ha  csa  be 
quired  to  convey,  to  hare  the  equitable at&eoC' 
who  call  felt  a  conveyance  aacertaiaed  by  iaqaay, 
and  to  have  the  deed  of  conveyance  asttled  ia  tbs 
Master's  office.     Goodson  v.  EUmu,  S  Raas.  533. 

A  contracted  to  sell  a  freehold  eemte  to  B,  aad 
by  his  will  gave  the  purebase-money  aad  the  in- 
terest to  beomie  due  in  the  meantime  to  uusiees, 
for  ceruin  purposes ;  and  if  the  contract  ahoaM  sot 
be  completed,  he  devised  the  freehold  eiCale  to  the 
trustees  upon  trust  to  sell  the  same,  aad  apply  tbs 
purchsse-money  to  the  like  porpossa  A  dlrd^ 
leaving  a  aon,  bia  heir-at-law,  who  died,  Jeariqg  aa 
only  daughter,  his  heiress-at*iaw»  as  iafiiat.  Tbe 
Court  held,  that  she  was  not  a  tnSlee  within  ibe 
sot  6  Geo.  4.  c.  74,  and  dismissed  apelitioa  that  te 
infant  might  be  ordered  to  convey,  is  tke  mauer  ef 
Moody,  1  Tam.  4. 

W^here  a  truat  estste  descended  to  one  who  re- 
fused to  eiecote  a  conveyance  to  the  rotai  f«c  traal, 
after  it  had  been  approved  by  his  solicitor,  unless  he 
were  paid  a  sum  of  money,  the  Court  otdsred  dba 
conve3rance,  with  costa  against  the  di' 
WatUx.Turtter,  1  Russ.  &  M.  634. 

Plsiutiff,  in  case  for  an  injury  to  his  revi 
interest  in  copyholds,  waa  a  truatee  for  a  , 
who  had  demised  the  premises: — Held,  thsc  sa 
allegation  that  plaintiff  was  possessed  oi  the  rstsr- 
sioo  was  not  a  variance,  aa  the  bringing  the  action 
by  plaintiff  aa  reversioner  wss  an  adoptioB  ef  the 
letting  by  the  ee^tni  que  Crust,  who  was  his  sgeut. 
Vallance  v.  Satage,  9  Law  J.  C.P.  181, 8.C  7  Bing. 
593,  s.  c.  5  M.  &  P.  57  d. 

A  trustee  sUowed  one  of  his  cestait  fas  trait  to 
have  the  trust  fund,  with  a  view  to  its  inve0tmeatin 
the  foreign  funds.  The  eeetui  qme  trmat  went  to 
America,   and  invested  it  in  his  own  name;  be 
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ifterwards  sold  oat  a  part,  and,  remitting  tbe  money 
to  agents  in  London,  camo  home.  The  trustee 
impounded  the  money  so  remitted,  in  the  I«ord 
Mayor's  Court,  and  this  Court  granted  an  injunc- 
tion, restraining  proceedings  on  the  part  of  the  r«f(ut 
jue  trust  to  get  it  out.  Hipkins  ▼.  Newton,  9  Law 
J.  Cbsnc.  t27. 

A  party  having  purchased  land,  and  signi6ed  at 
the  time,  that  he  made  tbe  purchase  on  behalf  of  the 
tnistee  in  his  marriage  aettlement,  who  bad  money 
vested  in  him  to  be  laid  out  in  land,  and  a  bill  being 
filed  against  him  for  specific  performance,  tbe  Court 
would  not  allow  the  cause  to  proceed,  until  tbe 
trustf  e  was  made  a  party ;  and  the  cause  stood  over 
for  that  purpose.     Wynmat  y.  Lindo,  1  Tam.  51it, 

(c)  Liability. 

Trustees  not  aflfected  by  notice  to  their  agent, 
which  he  did  not  receive  in  that  character. 

IVustees  having  contracted  to  purchase  land,  sell 
out  stock,  and  deposit  tbe  produce  at  a  bankers' 
when  the  purchase  seems  to  be  nf>ar  completion  : 
Ihey  are  not  liable  to  make  good  the  money  if  the 
bankers  fail.     Franc*  v.  WoodM,  1  Tam.  17S. 

Where  a  settlement  requires  that  a  retiring  trus- 
tee should  assign  the  trust  property  to  the  continuing 
trustee,  and  that  a  new  trustee  should  be  chosen  in 
the  place  of  the  retiiing  trustee,  and  there  is  no 
power  to  appoint  a  sole  trustee  :  then,  if  a  retiring 
trustee  a«sign  the  trust  property  to  the  continuing 
trustee  alone,  and  he,  in  abase  of  his  trust,  dispose 
of  it,  tbe  retiring  trostee  is  answerable.  WiUtinton 
y.  Farry,  4  Russ.  SI72. 

On  a  marriage,  a  sum  of  stock  was  settled  for  the 
separate  use  of  the  wife  for  life,  remainder  for  tbe 
husband  for  life,  remainder  for  their  children,  with 
power  to  change  securities  with  consent  of  the  wife. 
The  dividends  on  tbe  stock  being  reduced,  one  of 
the  trustees,  in  whom  the  husband  and  wife  prin- 
cipally confided,  and  who,  with  bis  partners,  was 
their  solicitor,  informed  his  co-trustees  that  be  bad 
an  opportunity  of  investing  the  property  in  a  mort- 
gage at  51.  per  cent.,  and  with  the  conaent  of  the 
husband  and  wife,  requested  bis  co-trustees  to  ex- 
ecute a  power  of  attorney,  to  enable  bim  to  sell  tbe 
stock.  The  co-trustees,  without  inquiring  into  the 
matter,  complied :  the  trurtee  sold  the  stock  and 
absconded : — Held,  that  the  co-trustees  were  liable. 
Haubury  y.  Kirkland,  3  Sim.  265, 

By  a  marriage  settlement,  the  interest  of  a  trust 
fond  wss  limited  to  a  wife  for  life,  for  her  separate 
use,  with  power  to  the  trustees,  upon  her  consent 
in  writing,  to  advance  the  trust  fund  to  her  husband, 
upon  the  security  of  bis  bond.  If  the  trustees,  with 
consent  of  tlie  wife,  advance  the  fund  to  the  husbsnd^ 
but  without  ber  written  consent,  and  without  the 
husband's  bond,  and  if  tbe  truat  fund  be  lost  by  his 
subsequent  bankruptcy,  the  trustees  are  not  entitled 
to  beindemnified  to  tbe  extent  of  tbe  wife's  interest. 
Cocker  v.  Quayle,  1  Russ.  U  M.  5S5, 

Monies  directed  by  a  settlement  to  be  laid  out  in 
goyemment  or  real  securities,  were  lent  by  tbe 
trustees  to  the  husband  on  bond  ;  the  trustees  were 
ordered,  on  motion,  to  pay  tbe  sums  into  court. 
CoUi»  Y.CoUit,  S  Sim.  365. 

Bill  for  the  conveyance  of  an  estate,  alleged  by 
the  plaintiff  to  have  been  purchased  and  paid  for  by 
bim,  and  to  haye  been  conveyed  to  an  ancestor  of 


the  defendant,  as  a  trustee  for  the  plaintiff,  dismissed, 
but  without  costs ;  there  being  no  written  agreement 
or  declaration  of  trust,  signed  by  the  defendant** 
ancestor,  and  no  actual  evidence  of  tbe  payment  of 
the  purchase-money  by  the  plaintiff;  though  there 
was  evidence  of  constant  possession  by  the  plaintiff, 
and  of  conversation  in  which  tbe  defendant's  an- 
cestor bad  stated  that  the  plaintiff  bad  purchased  the 
property  in  his  name,  with  a  view  of  giving  him 
a  vote  for  the  county ;  this  evidence  wss  however, 
rather  contradictory.  Grove$  v.  GrvveM,  3  Y.  &  J. 
163, 

(C)  Costs. 

A  person  named  a  trustee  without  his  knowledge, 
and  in  that  character  made  a  psrty  to  the  suit,  having 
neyer  accepted  tbe  trusts,  is  entitled  to  his  costs  as 
between  solicitor  and  client  Shtrralt  v.  BenUey^  1 
Russ.  &  M.  655. 

A  trustee  is  not  entitled  to  be  allowed,  without 
question,  the  amount  of  bills  of  costs  which  he  has 
paid  bondjide  to  the  solicitor  to  the  trust;  and  the 
Master,  without  regularly  taxing  the  bills,  will  mo- 
derste  their  amount  JohnMon  v.  Telford,  3  Russ. 
477. 

A  trustee,  refusing  to  pay  a  legacy  without  tbe 
direction  of  the  Court,  in  a  case  which  admitted  of 
no  doubt,  wss  refused  his  co»ts,  but  was  not  made 
to  pay  the  costs  of  the  suit,  because  he  might  have 
acted  from  ignorance,  and  not  from  any  impro|)er 
motive.  Kuight  y.  Afar(in,  1  Russ.  &  M.  70,  s.  c. 
1  Tam.  257. 

Where  a  eetiui  que  trust,  baying  a  life  interest 
only,  is  declared  entitled  to  bis  costs  out  of  tbe 
trust  property,  the  Court  will  not  give  him  a  mere 
lien  on  it,  to  be  enforced  by  subsequent  proceedings, 
but  will  direct  au  immediate  sale  for  tbe  purpose  of 
defraying  them. 

Decree  varied  on  appeal,  in  respect  of  costs  only. 
Burkettw,  Spray,  1  Russ.  &  M.  Ita 


TURNPIKE  ACT. 
[See  Tolls  and  Exbcdtion. 


USE. 
[See  Settlement  and  Trust.] 


USE  AND  OCCUPATION. 
[See  Landlord  and  Tenant.] 

Actual  occupation  is  not  necessary  to  a  pany 
liable  to  be  sued  in  assumpsit  for  the  use  and  occu- 
pation of  premises.  Ptiiero  v.  Judutn,  8  Law  J. 
C.P.  18,  s.  c.  6  Bing.  206,  s.  c.  3  M.&  P.  497. 

The  putting  up  of  a  board  for  the  purpose  of  let- 
ting houses  by  a  peraon  who  built  them,  and  agreed 
to  become  tenant  of  them  from  a  certain  time,  is  suf- 
ficient to  enable  the  peraon  for  whom  they  were 
erected,  to  recover  rent  on  a  count  for  use  and  occu- 
pation.    Sullivan  v.  Jouti,  3  C.  &  P.  579.  [Beat] 

Where  tbe  agreement  under  which  a  party  holds 
a  house,  states,  that  he  *'  agrees  to  become  tenant 
by  occupying,"  it  will  be  an  answer  to  a  claim  of 
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rent,  io  an  wtitfa  for  dm  and  ocoupatkm,  if  be  ahewa 
that  the  hoaee  was  not  in  such  a  reasonable  and  decent 
■tate  of  repair,  as  to  be  fit  for  comfortable  occnpa- 
tioo.     SaU»bury  y.  Marshal,  4  C.  &  P.  65.  [Tindal] 

Agreement  to  fjprant  a  lease  to  3,  when  S  should 
have  erected  certain  buildings  on  the  premises  to  be 
demised:  no  eoyenani  to  pay  the  rent  before  the 
execution  of  the  lease*  S,  aner  the  bnildings  are 
erected,  holds  the  premises,  subject  to  the  terms  in 
the  lease,  but  is  liable  in  assumpsit  fur  use  and  oc« 
cupation.  Ban itttr  ▼.  U»bom9, Pea.  A  .C.  76 .  [ Kenyon  1 

In  an  action  for  use  and  occupation,  it  is  not  so^ 
ficient  that  the  plaintiff  should  shew  legal  title  in 
himself,  and  occupation  by  the  defeudant  He  must 
shew  other  circumstances,  from  which  the  relation 
of  landlord  and  tenant  between  the  parties  may  be 
inferred.     Plate  ▼.  Aihhy,  9  Law  J.  K.B.  174. 

In  an  action  for  use  and  occupation  by  the  rerer* 
sioner,  against  a  person  who  had  been  tenant  for 
▼ears,  determinsble  on  three  liyes,  a  register  of 
burials  of  a  Wesleyan  cbapel  is  not  admissible  to 
prove  the  death  of  one  of  the  cttiuU  que  vie ;  nor  ia 
the  evidence  of  a  witnesa,  who  heard  in  the  Atmily 
that  another  of  the  0s«<uif  ftic  vts  was  dead,  Smnble, 
that  a  copy  of  an  inscription  on  a  tombstone  in  the 
burial  grouod  of  a  Wesleyan  chapel,  is  also  not  eyi- 
denoe  for  this  purpose.  Whittuek  y.  Wut§n,  4  C 
&  P.  375.  [Park] 


USURY. 


(A)  In  obnbral. 

(B)  Loans. 

(C)  Discount. 

(D)  Srcurities. 
(£)  Actions  for. 


(A)  In  general. 

Where  an  annuity  is  grsnted  for  a  term  of  years, 
to  be  paid  half-3rearly,  and,  at  the  same  time,  pro- 
miMory  notes  are  given  by  the  grantor  for  the  pay- 
ment of  each  half-year's  annuity  when  it  becomes 
due,  and  it  appeani  that  the  aereral  balf-yesrly  pay- 
ments will  repay  the  purchase -money  with  interest, 
exceeding  the  rate  of  5L  per  cent.,  the  transaction 
is  usurious.  Ftrtday  y.  Wightwiekt  1  Ruas.  &  M. 
45,  s.  c.  1  Tarn.  250. 

(B)  Loans. 
[See  Pawnbroker.] 

An  agreement  on  a  loan  to  re-inyest  the  money  in 
stock  at  a  fixed  price,  or  to  pay  it  in  money  on  re* 
oeiying  six  months  notice  from  the  lender,  giyea  the 
option  of  receiying  stock  or  money  to  the  lender, 
and  is,  therefore,  nsnrioos.  CkippeHdmU  ▼.  jTfticrs- 
ton,  «  M.  &  M.  411,  s.  c.  4  C.  &  P.  96.  [J.  Parke] 

A  contract  on  a  loan  of  money  to  add  the  interest 
to  the  principal  at  the  end  of  each  year,  and  pay  in- 
terest on  the  whole  sum  aa  princip«l,isyalid  in  law, 
and  may  be  inferred  from  acoounts  ststed  by  the 
debtor  on  that  footing.  Ntwal  y.  Jeii«f,  £  M.  Ac  M. 
449.  a.  e.  4  C.  &  P.  ]«4.  [Tenterden] 

Loan  of  <00i. ;  SOOi.  to  be  repaid  by  three  iaatal- 
ments.  the  latest  at  about  a  year  and  a  half  from  the 
time  of  the  loan,  if  MA  partin  thouiti  6t  U9img,  as  the 
instalments  fell  due.  No  fact  appeared  to  a^w  that 


diis  was  a  naere  oontriyance  to  coyer  morj,  mi  tb 
Court  refused  to  set  aside  the  jodgneat  si  iw» 
rant  of  attorney  giyea  to  secure  the  300L  f^br. 
ChupUn,  9  Law  J.  K.B.  137,  s.  c.  2  B.  &  M  ill 

A  party  applied  for  a  loss,  which  wu  nfMed~ 
he  then  bought  of  the  same  person,  to  viMiiiiieip> 
plied,  goods  to  the  amount  of  the  sum  kswukda 
Iwrrow,  and  gaye  a  mortgage,  judgment,  bood,  uj 
promisaory  note  for  the  amouDL  On  i  bill  liM,o 
aet  aside  the  tranaaction,  the  Court  rmnaei  ik 
defendant  from  taking  any  steps  to  eafom  ik«i> 
rities,  until  the  bearing  of  the  eaose.  Kitg  r./fas- 
ki,  9  Law  J.  Chanc.  243. 

A  reyolted  colony  of  Spain,  not  noapmima 
independent  atate  by  Great  Britsin,  ntemi^mk 
at  aiz  per  cent,  interest,  as  securitieB  fort  Ion.  P, 
acting  in  coUuaion  with  B,  a  holder  oftinktk'm 
England,  by  falsely  representing  that  k  bd  fs^ 
chased  some  of  them,  indocedthe  plaiotifftebMsi 
a  purchaser:  Held, on  demoner,tiia(tlieboidiWN 
not  naurioas,  ao  it  did  not  appssr,  by  tb«  Ul.  tkrt 
the  contract  for  the  loan  was  made,  or  tbi  noat 
of  it  to  be  paid,  in  this  countxy ;  that  Pud  fi» 
haye  been  anawerable  to  the  plaintiirforionMM| 
tained  upon  hia  putchaae,  but  that,  as  tbs  oripni 
oontract  waa  made  with  a  goyenuMBt  ^'^^ 
lodged  by  Great  Britain,  the  Court  coald  aet  aSM 
him.     Tkmupmm  r.  Powicr.  S  Sis.  IM. 

(C)  DiSOOONT. 

Where,  on  the  diaeoont  of  a  bifl.  ff  «^'*' 
aosount  was  giren  in  eash,  sad  the  «■'■*'  " 
gooda,  legal  mtereat  being  cfaacged  ^J^^JJ^! 
and  an  adyanoed  prion  bdag  charged  wiMj«w 
lor  the  time  the  bill  had  to  run,  wbicb  «"• 
charge  nsoally  made  in  the  trade  fiffU  amaai 
oforedit:  Held, not  usnrions.  ^"nM^-^^p  iiT 
J.  C.P.  t05,  a.  c  5  Ring.  485,  ••«•?  ^*[r.* 

The  defendant  being  collecw  o^ »J^"*^ 
Droitwicb,  and  A  B  being  proprietor  of  mt  »«» 
there,  it  was  agreed  that  the  weekly  pJ[J»J»"^ 

made  by  A  B  to  the  defendant,  oo  b^jJ^^^TZn 
ment,  sbonld  be  made  by  bills  f^^Jl^ 
after  sight,  alloyying  «•.  per  f"^^  *  ^iS 
for  discount;  which,  reckoaisg  *^'"jj.^^« 
were  going  from  Droitwicb  to  ^"T^ 
of  grace,  gayeeightdayscredit,ta«v«    ^  ^ 

The  defiBudent,  howeyer,  by  P"*"^JJ^!5r«i 
the  post  at  Worceater.gshHjd  aaayj*"  ^  ^ 

more  than  fiye  per  cent.  •"""•"'-TVA^ndiBt.i* 
ment  was  not  nsurions,  the  set  of  tw        ^  ^ 

fraud  of  the  agreement,  wouW  ?|j2fpitA.C. 
the  penaltiea  for  oaury.  Hart  r.  wp*"*' 
177.  [Lawrence] 


(D)  Secobitiu- 


A 
rioQi 


,kkh«« 


bond  nyen  to  aecors  l.<»^'*^  ^  it 
..«.»,,  is  afterwaida  caacelled,  •»«  '  ^^  ^ 
entered  into  for  aecuring  the  pnaflP^^iflt 
iutereat :  it  was  held,  that  as  ""•/•?  ^^^iw- 
made  to  aecnre  the  perfbimance  of  tse  ^^j^i^, 
riooa  contract,  it  was  yalid.  Wnp 
Pea.  A.C.  175.  [Lawrence]         ..-,rtiOBa«; 

Wbere  money  is  lent  P«*!***^!^ 
tia,  and  upon  the  security  «f*/'^j^  of  *• 
on  a  ship  bound  to  the  Esst  ^^^Zt^o'^ 
borrower  haying  no  inteiert  w  «<*r  -  c.S?.  "•*' 
goodsdoesnot,ly  mesaaof  the  l9G«o.<- 


j 


USURY— VARIANCE. 


289 


r  necessity  coovert  the  trtnsftction  into  m  utariout 
Mm. 

The  fact  may  be  awd  as  matter  of  obaerration  to 
lie  jury  upon  the  question,  whether  the  tranaactioD 
ras  reall  J  at  respondentia,  or  whether  it  was  a  loan 
ipom  uaurions  terms,  and  the  form  of  the  respon* 
lentia  used  as  a  contriTance. 

(E)  Action  for. 

The  time  at  which  the  year  bf>gins,  wi&in  which 
in  action  for  penalties  nnder  the  12  Anne,  st  S.  e. 
16.  must  be  broaght,  is  the  time  when  the  asarious 
nterest  is  paid ;  and  an  action  brought  after  a  year 
Tom  that  period,  is  out  of  time;  although  it  be 
yrongbt  within  a  year  after  the  payment  of  the  prin- 
dpal.      Wood  V,  GreenvMfod,  BL^w  J.  K.B.tbS. 

A  grant  of  annuity  of  120/.  for  four  liyes,  in  con« 
nderation  of  1,000/.,  contained  a  eovensnt  by  the 
i^ntors  to  insure  the  Isst  of  the  four  lires,  within 
thirty  days  after  the  dropping  of  the  third  life  :— 
Held,  upon  demurrer,  that  the  transaction  appear- 
ing upon  the  face  of  the  deed  in  other  reapects  to  be 
a  sale  and  porchase  of  annuity,  and  not  a  loan— the 
nature  of  the  covenant  did  not  confer  upon  it  a  con- 
trary character ;  for  that  during  the  lapse  of  thirty 
days  the  principal  was  in  hasard. 

Semble,  that  the  plea  ahoold  have  expressly 
averred,  issnably,  the  fact  that  the  transaction  was 
in  reality  a  loan,  aud  that  the  deed  was  oolooraMy 
devised  te  cloak  the  corrupt  agreement.  Holland  r. 
Pelham,  9  Law  J.  Ezoh.  139,  s.  o.  1  C.  &  J.  d75,  s.  e. 
1  Tyrw.  «88. 


VARIANCE. 

(A)  BRWBBM  PlBADINOS  AMD  PaOOBSS. 

(B)  BBTWBElf  PlEAAIMAS  AND  EviDBNOB. 


(A)  Bbtwken  Plbaoinos  and  Procbss. 

Vfhere,  in  trespass,  the  process  was  against 
twentr  defendants,  of  whom  but  eighteen  could  be 
serred  in  tine,  the  plaintiff  thereupon  declared 
against  seventeen  only; — Held,  by  Mr.  Justice 
Bay  ley  and  Mr.  Justice  Parke,  that,  according  to 
the  rule  of  court,  Easter,  1827,  the  proceedings 
were  irregular. — Contri,  Mr.  Justice  Littledale. 
BeeUon  v.  Beckett,?  Law  J.  K.B.  193. 

A  plaintiff  who  sues  out  process  eenerslly,  not 
describing  himself  in  any  particuiar  character,  may 
afterwards  declare  specially,  describivff  himself  as 
ezeentori  or  qui  tarn,  S;e. :  and  this  even  u  a  bailable 
aetien. 

But  this  rule  does  not  apply  i  eanveno;  and, 
therefiwe,  a  plaintiff  who  suea  out  process  in  a 
limited  character,  must  declare  in  that  character. 
Atkwerth  V.  Ryal,  8  Law  J.  K.B.  387,  s.o.  1  B.  & 
Ad.  19. 

In  a  criminal  suit,  it  is  not  a  fatal  variance  that 
the  defisndant,  in  the  eitatioo,  wss  designated 
"  Harris,"  and  in  the  articles,  "  Harris,  alias 
Harry."    Oriffith  v.  Reed,  1  Hag.  Ec.  196. 

(B)  Betwebn  Pleadings  and  Evidence. 

Declaration,  in  an  action  of  debt  on  bond,  stated, 
that  the  defimdsnt  acknowledged  himself  te  be 
bond  in  the  sum  of  7,7001.   Plea— Nan  ettfectfun. 

Digest,  1828—1831. 


On  the  trial,  it  appeared,  that  in  the  bond  the 
word  **  pounds"  was  omitted.  The  condition  was 
for  the  .payment  of  several  sums  amounting  to 
4,859/.  If.  &/. :— Held,  by  l^rd  Tenterden  and 
Mr.  Justice  Bayley,  that  the  declaration  was  well 
proved  by  the  bond ;  and  that  the  word  "pounds," 
by  necesBsry  intendment,  might  be  supplied.  Dis» 
sentiente  Mr.  Justice  littledale.  Coles  v.  Hulme, 
7  Law  J.  K.B.  29,  s,c.  8  B.  &  C.  568,  s.o.  3  M.  8r 
R.  86. 

In  debt  on  a  joint  and  several  bond,  the  condition 
set  out  was  for  payment  by  the  defendant  and  R 
and  R,  the  bond  being  given  in  evidence,  it  was 
found  to  have  been  altered,  one  H  being  substituted 
for  R  in  the  condition: — Held,  that  this  wss  a  fatal 
Tsriance.  Adams  r.  Battwn,  7  Law  J.  C.P.  251 ,  s.  c. 
6  Bing.  110,  s.  e.  3  M.  &  P.  339. 

The  plaintiff,  a  fruit -broker,  waa  employed  by 
J  P  to  sen  a  cargo  of  fruit*  The  defendant  repre- 
sented to  J  P  that  the  plaintiff  had,  with  a  view  to 
deteriorate  the  sale,  reported  in  the  sale-room  "that 
Ukere  were  three  or  four  vessels  laden  with  fruit  be- 
tween Onvesend  and  London."  In  an  action  on 
the  case  for  special  dsmage  resulting  to  the  plsintiff 
from  this  representation,  J  P  having  discontinued  to 
employ  him,  the  declaration  alleged  the  representa- 
tion to  have  been  that  the  plaintiff  had  said,  '*  thst 
he  had  three  or  four  vessels  laden  with  ftuit  between 
Gravesend  and  London:" — Held,  a  material  and 
fatal  variance.  Wood  v.  Adam,  8  Law  J.  C.P.  156, 
a.  c.  6  Bing,  481,  s.  c.  4  M.  &  P.  208. 

Tenant  fnm  year  to  year  subdemised  from  year 
to  year.  In  pleading  the  latter,  it  was  described  ss 
a  tenancy  from  year  to  year,  and  so  from  year  to 
year  as  long  ss  the  parties  should  respectively  please, 
during  the  continuanee  of  the  demies  to  the  party  who 
subdemised  :-.Held  to  be  no  variance,  aa  the  de- 
scription in  pleading  properly  described  the  legal 
effect  of  the  subdemise.  Pike  v.  Eyre,  8  Law  J. 
K.B.  69,  a. 0.  9  B.&  C.909,  s.  c.  4  M.  &  R.  661. 

Declaration  alleged  that  the  plaintiff  was  possessed 
of  a  messuage,  &c.,  belonging  to  and  supporting 
which  there  were  certain  foundations,  which  the 
plaintiff  had  enjoyed,  &c.,  and  ought,  frc,  to  enjoy. 
On  evidence,  it  appeared,  that  the  plaintiff  was  only 
entitled  to  an  easement  in  the  foundations,  which  be- 
longed to  the  defendant : — Held,no  variance.  Brown 
T.  ff^iadsor,  1  C.  &  J.  20. 

Declaration,  stating  the  oonsideration  of  the  pur- 
chase of  a  horae  to  be,  **  that  the  buyer  would  give 
one  hundred  guineas":  Evidence,  that  the  buyer 
was  to  give  "  one  hundred  guineas,  and  10/.  more 
if  the  horse  suited  him :"— Held,  to  be  no  variance. 
Cave  V.  Coleman,  7  Law  J.  K.B.  26, 8.c.  3  M.  & 
R.2. 

Declaration,  "  that  in  oonsideration,  the  plaintiff 
would  buy  of  the  defendant  a  horse,  at  and  for  a 
certain  price  or  sum,  to  wit,  63/.,  the  defendant  un- 
dertook, that  the  horse  was  aeond."  Evidence: 
that  the  bargain  was  for  siztjr  guiness,  *'  and  if  the 
horse  wss  lucky  to  the  plaintiff,  he  was  to  give  5/. 
more,  or  the  buying  of  another  horse:" — Held,  that 
there  was  no  sabstantial  variance  between  the  decla- 
ration and  the  evidence.  Gething  v.  Lynn,  9  Law.  J. 

K.B. 181. 

In  an  action  for  a  libel,  the  deelarafioo  alleged, 
*<  that  the  plaintiff  had  been  appointed  the  surveyor, 
&C.  of  a  company  or  society  ot  persona  called  '  Tha 
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New  Engltnd  Companr/  aod  in  tuoh  capaeiiv  bad 
b«eo  and  wm  employed  by  tbe  Mid  oompanjr.*'  Tb« 
Btme  of  incorporation  of  tbe  company  wai,  "  A 
Conpany  for  eatabliabing  Cbristianity  in  New  Eng* 
land  and  tbe  parte  adjacent,  in  America:" — Held, 
tbat  tbia  waa  no  variance — Held  alao,  tbat  it  waa  not 
neceaeaiy  for  tbe  plaintiff  to  prove  an  appointment 
6y  dt€d.  Rulhirford  ▼.  Evunt,  8  Law  J.  C.P.  86, 
a.c.6  Ring.  461,  a.o.  4  M.  &  P.  162. 

Wbere  it  is  averred  in  the  declaration  for  mali* 
oioualy  procuring  tbe  conviction  of  tbe  plaintiff  aa  a 
rogue  and  vagabond,  tbat  tbe  conyiction  waaqoaabed 
on  the  22nd  day  of  April,  at  tbe  General  Quaner  Sea- 
•iona  of  tbe  Peace  held  on  tbat  day,  aad  tbe  proof  b^ 
tbe  order  for  quaabing  tbe  conviction  abewed  tbat  it 
waa  not  a  General,  but  an  Adjourned  Sesaiona,  tbe 
variance  was  held  not  to  be  aucb  aa  to  furniab  {^roond 
for  aetiiog  aaide  tbe  verdict  in  tbia  case.  DubiUnte, 
HuUock,  Bm  regarding  tbe  point  aa  matter  of  plead* 
ing.    Simpkin  v.  Frenek,  It  Price,  394. 

In  an  information  for  a  libel,  imputing  improper 
conduct  to  A  aa  town  clerk  of  H,  it  waa  Sieged  tbat 
be  waa  town  clerk,  and  tbat  it  waa  bia  duty  to  ieaue 
bia  precept  for  aummoniag  tbe  grand  jury.  Tbe 
precept  waa  aigned  both  by  tbe  mayor  and  town 
clerk :  Held,  tbat  tbia  aatisfied  tbe  allegation,  tbat 
be  isaued  bia  precept,  and  tbe  fact  tbat  be  waa  an 
alderman  of  the  boroueb  at  tbe  time  when  he  waa 
elected  town  clerk,  made  no  difference.  Ru  v.  Ha<* 
JUU,  4  C.  &  P.  244.  [Vaugban] 

Wbere,  upon  oyer  of  a  deed,  tbe  defendant  aeta  it 
out  untruly,  and  the  plaintiff  repliea  generally,  tbe 
defendant  may  take  advantage  of  tbe  variance  on  non 
m factum,  Cruff<«r  V.  5mi(A,  Pea.  A.C.  1.  [Kenyon] 


(C) 


VENDOR  AND  PURCHASER. 

(A)  Vendor. 
(a)  Rightu 
\b)  Lnn. 

(B)  PORCHASBR. 

(a)  Rights, 

(6)  DutU$and  LiaUUtin. 

Sals. 

(a)  IngentrtL 

(6)  Pariieulan  and  CcnditUms, 

(e)  Biddiugs. 

(d)  Where  void  or  set  aiide. 

(e)  ResaU. 

fD)  Purchase-Money  and  Interest, 
E)  Title. 

[F)  Actions  and  Suits. 
(a)  Jn  genemL 

aPUading$. 
Practice, 


(A)  Vendor. 

(a)  RightM. 

Wbara  a  person  aella  goods  to  another,  not  know- 
ing at  the  time  tbat  tbe  buyer  ia  an  agent,  tbeaeller, 
upon  afterwarda  diacovering  tbe  principal,  may  re* 
aort  to  him  for  payment,  although  he  bad  debited 
tbe  agent ;  and  be  may  recover  agaiaat  the  principal, 
unless  tba  latter  baa,  in  tbe  meantioM,  paid  tbe 
agent* 


But,  wbere  tbe  priacipnl  in  sncii  a 
abroad,  and  tbe  seller  debits  the  agent,  be  vrill 
in  general  be  allowed  nftenrnrds  to  reaort  to  ffaa 
principal ;  it  being  prasumed,  ondl  tba  ooatnij  ap. 
pear,  that  tbe  aeller  gave  oredit  to  the  Eogiish  agm, 
and  would  not  have  done  so  to  tbe  Sonify  pnaapaL 
Whether,  for  tbia  porpoee,  the  &ct  of  the  priet^jal 
reaiding  in  Scotland  ia  to  be  ooBaidcred  as  a  ~ 
residence— fHcre. 

Where  tbe  seller  knows  that  the  buyer  k  an  i 
but  doea  not  know  tbe  name  of  bis  pruicipel,  he 
afterwards,  on  diaoorering  who   the  ptindpal 
compel  payment  from  tbe  principal,  anleaB 
baa  been  made  to  tbe  agent  in  the  aaeantima^ 

Where  the  aeller,  with  a  full  knowledge  of  both 
facta,  tbat  there  ia  a  principal,  and  who  thatpmca- 
pal  i»,  debits  tbe  agent  as  the  pccson  to  whan  be 
gives  oredit,  be  cannot  afterwards  reaort  le  ^ 
principal,  aldiougb  tbe  latter  may  not  hare  paid  ^ 
agent.  Davenport  r.  T&enuoN,  7  Law  J.  K.B.  iM, 
S.O.  9  B.  &  C.  78,  S.C.  4  M.  &  R.  IIO. 

(6)  Lua. 

IWinter  v.  AnmH,  3  Rnss.  488,  s.  c.  D«.  Law  J. 

535.] 

The  lien  of  a  vendor  npoo  the  land,  and  apoe  the 
title-deeda,  until  tbe  purcbaae^moaey  be  paid  te 
him,  doea  not  apply  to  a  conreyance  to  tba  por- 
cbaaer,  executed  by  eooie  of,  but  not  all,  tfaapartieik 
where  tbe  contract  baa  gone  off  by  the  vender's  de- 
fault ;  and  if  there  be  any  lien  on  sack  eoBv«yaaee, 
it  ia  Tested  in  tbe  purchaser  aa  a  aecwttj  fav  bia 
deposit     Oxemham  t.  £itfaila,  3  Y.  &  J.  26S. 

A  vendor,  who  baa  taken,  as  a  secnrity  ibr  part 
of  tbe  purobaae-money,  tbe  bond  of  tiie  v« 
a  mortgage  of  part  of  tbe  property  sold,  caa 
tbe  bankniptcy  of  tbe  Teadeea.  ^tt^VHith  a 
tbe  entire  estate.     Ccppsr  f.  ^^nfliiweeii,  1  Tarn. 
21. 

Where  an  eetate  has  been  sold  to  a  peiaoa  wko 
baa  ainee  died,  tbe  Covrt  will  direct  an  aeooont  Is 
be  taken  of  tbe  penonal  estate,  and  decree  tbat  tba 
▼endor  aball  have  a  lien  on  the  land  tor  ao  mmeh  as 
tbe  peraonal  eatate  vrill  not  extend  topey.  Ttfktm 
v.  CoHftantine,  1  Tam.  135. 

(B)  PURCRASEl. 

(«)  fiigto. 
[See  Parties  to  Sons.] 

Wbere  a  party  baa  a  privil^e  given  to  bba  Is 
repurchase  an  eatate  aold,  upon  oertain  acipolaiicss 
being  complied  with,  and  doea  not  comply  wiik 
them,  tbe  privilege  ia  gone.  Daau  t.  Tkmm,  9 
law  J.  Cbanc.  S3S. 

By  a  deed  dated  in  18lf ,  tbe  mortgager  aaagaad 
to  the  mortgagee  his  interest  in  a  policy  of  iaash 
ance.  In  tbe  year  1813,  tbe  mortgagee  baviig 
advanced  a  further  anm  of  money,  tbe  aaoftf^for 
executed  a  deed,  reaerving  a  power  of  sale  ia  ema 
tbe  mortgage-money  remained  unpaid  oa  a  eaitaia 
day.  In  I8tt  a  further  aum  waa  advanoad  aad  a 
new  deed  entered  into,  convertiag  tbe  aneaia  of 
intereat  into  principal.  Tbia  latter  deed  oraiited  the 
power  contained  in  the  aeoond  deed.  The  BMrtga- 
gee  adrertiaed  tbe  policy  for  aale  "nadera  powar.*' 
It  was  purchased  bv  tlie  plaintiff;  bat,  tbe  mart- 
gagor  having  refused  to  oonour  in  tbe  coByeyaaot  ■ 
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[eiM,  that  tlie  plaintiff  w«s  entitled  to  recorer  back 
is  deposit.  CitWtM^  r.  ShuUlewerlh,  8  Law  J.  C.P. 
13,  s.  c.  6  BiDg.  121,  B.e.  S  M.  &  P.  568. 

Under  an  ag^ement  of  ezehange  between  A,  wbo 
teld  Inndn  under  a  college  lease,  and  B,  tbe  owner 
>f  mn  ndjoining  estate,  B  oceunied  part  of  tbe  college 
ands.  and  A  bad  ocenpied,  aloog  with  tbe  reeidoe 
vf  the  leneebold,  part  of  B'a  estate ;  A  bariDg  be- 
Mme  bnnkrapt,  Ibe  college  leasehold  was  sold,  aod 
pn»  deeeribed  in  tbe  partioolarsof  sale  as  "  late  tbe 
residence  of  A :" — Held,  that  tbe  purchaser  was  not 
bo  be  considered  as  hairing  implied  notice  of  the 
agreement  of  exchange  ;  and  that  he  bad  a  right  to 
recover  by  ejectment  that  portion  of  the  leasehold 
which  wae  in  B's  occupation.  Miles  v,  LangUy,  I 
Rnes.  &  M.  39. 

A  purchaser  entitled  to  title-deeds  baring  paid 
his  parcfaaae-money  into  court,  the  Court  will  not 
order  the  money  to  be  divided,  and  the  deeds  to  re* 
main  in  the  bands  of  tbe  Master  until  the  comple- 
tion of  the  sale  of  another  lot  Hobtan  r*  NtdU,  1 
Tarn.  446. 

Purchase  for  Talnable  consideration  without  no* 
tioe,  is  not  arailabfe  as  a  defence  against  a  plaintiff 
who  relies  npon  a  legal  title. 

A  rector  in  1811,  demised  his  rectory  to  A  for 
a  term  of  years  to  secure  the  due  payment  of  an 
annuity;  in  1814,  he,  for  valuable  consideration, 
demised  the  tithes  of  certain  lands  within  the  rec- 
tory to  tbe  occupier  B,  who,  at  the  time,  bad  no 
notice  of  the  prior  charge :  the  annuity  fell  into 
arrear  in  1816,  and,  in  1817,  the  rector  took  tbe  be- 
ne6t  of  the  inaolrent  act :  B  remained  in  tbe  occu- 
pation of  the  lands,  and  retained  the  tithes,  claim- 
ing to  be  entitled  to  them  under  tbe  deed  of  1814; 
and  no  step  was  tsken  to  enforce  payment  till  18t7, 
when  A  filed  against  him  a  bill  for  an  account ;  in 
answer  to  which,  B  insisted  that  he  was  a  purcha- 
ser for  valuable  consideration   without  notice:-— 
Held,  that  that  defence  was  of  no  avail  against  the 
legal  title  of  tbe  plaintiff,  and  that  the  defendant 
ought  to  account  for  tbe  tithes  for  tbe  six  years  be- 
fore the  filing  of  the  bill.    CoUxnt  t.  AtehBTt  1  Ruse. 
<eM.S84. 

(6)  DutUt  and  LiahiUtui, 

Tbe  possession  of  a  client's  deeds  by  his  solicitor 
is  so  usual,  and  ao  much  in  the  ordinary  course  of 
transactions,  that  where  a  person  purchases  an 
estste,  end  is  informed  that  tbe  deeds  are  in  the 
hands  of  the  solicitors  of  the  owner  of  the  estate, 
thsrs  is  nothing  in  that  circnmatance  which  renders 
it  oeceasary  for  him  to  inquire  under  what  circum- 
stsnces  the  solicitor  holds  the  deeds ;  snd,  there- 
fore, where  a  solicitor  acquires  by  contract  a  differ- 
ent interest  beyond  what  his  character  of  solicitor 
confers  (such  ss  an  equitable  mortgage),  it  is  incum- 
bsnt  on  him  immediately  to  give  clear  and  distinct 
notice  of  such  interest  to  aH  persons  iu  the  visible 
ownership  of  the  estate.  And  such  a  case  is  not 
within  tbe  principle  of  the  esses  in  which  a  pur- 
ebsser  of  lend  has  been  held  bound  to  inquire 
of  tbe  tenant  in  possession  tbe  nature  of  his  interest. 
Bmos  v.  WUiuuns,  5  Y.  &  J.  150. 

After  a  decree  has  been  pronounced  for  an  ao- 
connt,  and  a  reference  made  to  see  what  proportion 
of  an  monmbrance  two  estates  shall  respectively  bear, 
and  the  Master  has  made  bis  report,  which  has  been 


confirmed,  and  nothing  remains  but  to  carry  the  de- 
cree into  effect,  such  a  state  of  tbinga  is  not  to  be 
considered  aa  lu  pendinM ;  and  a  purchaser  not  bound 
to  notice  it  as  such.  Kiniman  v.  Kinmum,  9  Law  J. 
Chanc.  S76. 

Where  the  possession  is  vacant,  a  purchaser  is 
not  bound  to  inquire  of  the  late  occupier,  what  was 
the  nature  of  his  title.  MUa  v.  LmngUy,  1  Ross.  & 
M.39. 

A  person  who  has  entered  into  an  agreement  for 
the  purchase  of  land,  which  was  formerly  part  of 
tbe  glebe  of  a  rectory,  and  had  been  before  sold  for 
the  redemption  of  the  land-tax,  is  not  bound  tocom- 
plete  bis  purchase,  when  it  appears  that,  upon  the 
prior  sale  for  the  redemption  of  tbe  land-tax,  tbe 
rector  was  himself  the  actual  purchaser  in  the  name 
of  his  curate.     Graver  v.  HugeU,  3  Ruaa.  4S8. 

Where  a  judgment  is  entered  up  against  the  owner 
of  lands,  of  which  the  legal  estate  is  outstanding  in 
a  trustee  or  mortgagee,  a  purchaaer  who  has  notice 
of  the  judgment  wiU  be  bound  by  it,  although  the 
creditor  may  not  have  taken  out  ezecutiou  on  bis 
judgment.  TumtaU  v.  Trappes  {Lawum's  earn), 
3  Sim.  286. 

Notwithstanding  tbe  West  Riding  Register  Act 
directs  tbst  no  judgments  shall  affect  lands,  but  only 
from  the  time  when  the  judgment  shall  be  registered, 
a  purchaser,  with  notice  of  sn  unregistered  judgment, 
will  be  bound  by  it.  Tumtali  v.  Trappes  ( Gosiing's 
ease),  3  Sim.  301  ;  (Leioio»'t  com),  lb.  299. 

(C)  Sale. 
(a)  IngmsraU 

StfnhU. — The  solicitor  of  the  plaintiffs,  who  has 
tbe  conduct  of  the  aale  under  a  decree,  ia  to  be  con- 
sidered, for  the  purposes  of  the  sale,  ss  the  agent  of 
all  the  parties  to  the  cause.  Da/fry  v.  FnklUn,  8  Law 
J.  Chanc.  74,  a.  o.  1  Russ.  &  M.  296. 

Premises  held  under  distinct  leases  ordered  to  be 
sold  in  one  lot  upon  the  speculative  probability 
ariaing  from  the  nature  of  the  property,  that  a 
higher  price  would  be  obtained  bvthat  mode  of  sale, 
than  if  they  were  pot  up  in  distinct  lots.  Cock  v. 
CoUingridgt,  3  Russ.  520. 

(6)  Particulars  and  Ccndiiions, 

If  land,  generally  reputed  to  be  water-meadow, 
is  sold  by  the  sssignees  of  a  bsnkrupt  by  the  descrip- 
tion of  an  uncommonly  rich  water-meaclow,  whereas, 
in  fact,  it  is  very  imperfectly  watered,  this  is  not 
such  a  misrepresentation  as  will  avoid  the  sale. 
ScoU  V.  Hanson,  1  Russ.  &  M.  128. 

An  estste  sold  under  a  decree,  was  described  as 
of  a  certain  annual  value ;  and,  by  the  conditions, 
compensation  waa  to  be  made  for  any  error  in  the 
particular.  The  purchaser  psid  his  mousy  into  court, 
wss  let  into  possession,  and  took  a  conveyance. 
After  he  got  into  possession,  he  discovered  that  the 
rent  waa  overstated  in  the  particular:— Held,  that 
he  was  entitled  to  a  compensation  out  of  his  pur- 
chase-money.    Cann  v.  Cann,  3  Sim.  447. 

An  estate,  consisting  of  fen  land,  and  so  described 
in  the  paiticuUr  of  aale,  waa  charged  by  a  local,  but 
public,  act  of  parliament,  with  drainage  and  em- 
Mnldng  taxes,  of  which  the  purchaaer  had  no  ex- 
press notice : — Held,  that  be  was  not  entitled  to  a 
compensation  for  those  taxes.  Barraud  r.  Archtr, 
9  Law  J.  Chanc.  173,  s.  c.  2  Sim.  432. 
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.  An  esUle  lold,  and  at  the  auction,  mu  brink  t«s 
•uted  at  a  certain  amount,  and  a  corporation  tax  at 
a  certain  amount.  It  was  afterwarda  diacoyered 
that  the  eau  brink  tax  was  leas  than  the  amount 
stated,  and  the  corporation  tax  more :  and  on  a  bill 
£led  bF  the  vendors  for  a  specific  performance,  the 
defendant  claimed  compenaation  for  the  excess  id 
amount  of  the  corporation  tax,  after  deducting  the 
difference  in  the  amount  of  the  eaa  brink  tax: — the 
Court  allowed  the  compensation.  Toiondiind  r. 
Granger,  9  Law  J.  Chanc.  176. 

(c)  Biddiugt* 

A  direction  for  a  reserred  bidding  ought  not  to  be 
inserted  in  a  decree  for  sale,  but  ought  to  be  the 
subject  of  a  separate  order.  Brookir  r.  CgllUr,  S 
Kuss.  569. 

({/)  Where  void  or  eet  aeide, 

A  party  having  a  amall  intsrestin  possession,  and 
«  large  one  in  reversion,  expectant  on  the  death  of 
his  6iher,  and  being  greatly  indebted,  agreed  to 
sell  both  bis  interests  .for  a  certain  sum  of  money. 
The  purchaser  from  time  to  time  sdvanced  small 
suma  of  money  on  account  of  the  aeller,  ahd,  two 
yeara  after  the  agreement,  the  deed  of  aale  was  ex- 
ecuted, the  purchaser  with  the  purchase*money  pay* 
ing  off  the  anuuitv  debts  c^the  vendor. 

The  Court  held,  that  such  a  transaction  was  void, 
the  vendor  not  having  recognised  it  after  be  csme 
into  possession  by  his  father's  death ;  and  that,  as 
the  heir  was  in  a  distressed  situation,  it  would  con- 
sider tbst  he  had  no  roesos  of  discharging  hia  debts, 
except  by  the  proceeds  of  the  sale ;  and  that,  the 
interests  sold  being  vslued  at  far  more  than  the  aam 
given,  it  would  hold  that  the  whole  value  of  the 
interest  in  possession  fhould  be  taken  as  so  much 
of  the  purchsse-money,  and  the  balance  of  the  pur* 
i-hase-money  ahould  be  the  sum  supposed  to  be  paid 
for  the  reversionary  interest,  which,  beioff  less  than 
the  true  value,  the  heir  was  entitled  to  relief.  Port* 
more  v.  Taylor ,  9  Law  J.  Chanc.  303. 

A  oonvejrance  to  a  purcbaier  for  valoable  const* 
deration,  set  aside,  on  the  ground  that  it  prooeeded 
u}K>n  an  appointment  by  a  father  to  his  eldest  son, 
made  in  fraud  of  the  power.  Hall  v.  Montague,  8 
Law  J,  Chanc.  167. 

Certaiu  eatatea  were  deviaed  to  A  for  life,  then  to 
B  for  life,  then  to  the  lona  of  B  in  tail  male.  During 
the  tenancy  of  A,  a  bill  was  filed  by  a  creditor  dT 
the  testator  for  a  sale  of  part  of  the  estates.  No 
inquiry  into  the  incumbrances  affecting  the  estates 
was  oirected,  and  tbe  trustees  for  the  tenants  in 
tail  were  not  made  parties  to  the  suit.  The  lands 
were  sold,  and  a  conveyance  executed  by  the  officer 
of  the  Court  and  by  A.  and  subsequently  (though 
not  till  sder  a  compromise  had  been  effected,)  by 
B ;  and  the  residue  of  the  pnrcbase«money  was  or- 
dered to  be  inveated  for  the  benefit  of  A  : — Held, 
that  the  bill  waa  defective  for  want  of  proper  par> 
ties;  and  the  whole  transaction  was  properly  set 
aside  after  the  death  of  tbe  two  tenants  for  life,  and 
at  the  auit  of  tbe  first  surviving  tenant  in  tail ;  and 
that  the  accounts  were  properly  directed  to  be  taken 
from  the  period  of  the  death  of  the  second  tenant 
for  life.     Houte  v.  Townteud,  2  Dow.  &  CI.  430. 

A ,  having  contracted  for  the  purchase  of  sn  estate, 
"irrres,  hy  deed,  to  convey  it  to  two  partners  to 


whom  he  was  iodsftitsd,  vpon  trust  to  id,  andili 
paying  prior  charges,  to  retain  their  own  dcte;  nd 
it  was  provided,  that  the  power  of  aale  aught  bf» 
emsed,  by  the  psrtoera,  before  any  cmnjwe 
should  be  made  to  them.  No  oonveyaaee  vii  mi 
aaade,  or  required  to  be  made,  to  the  partun,  as 
did  they  attenapt  to  exercise  the  power  of  Hie,  oi 
one  of  them  having  died,  the  sorrivarigRNfitk 
an  agent  of  A  to  parchass  the  estate :— HcM,  ik 
he  was  not  a  tniatee,  but  stood  is  tbe  staitioiQfi 
creditor,  with  a  security  for  his  debt,  and,  ihadm, 
was  not  disqualified  from  puthansg  tbe  eMi. 
Chamben  v.  WaUre,  9  Sim.  49. 

(«)  Reeale. 

Whether  a  purchaser  is,  under  any  maatam, 
entitled  to  reaell  (so  as  to  rsoova*  tberabrfb 
bsrgain.)  until  he  has  been  m  poaacaBos(rfAiy» 
perty ;  or  unleaa  he  can  shew  maUJUam  tbiprt 
of  the  vendor^ qutare.  Walktr  v.  Jfivrr,  8  Ur  J. 
K.B.  159,s.c.lO  B.&C,416. 

A  purchsser  in  this  court  having  renM  will  i 
profit  before  his  purchase  wssooDirmHl;  tbepan 
to  whom  he  has  mdd  is  to  be  coatidared  u  a  ■!• 
stituted  purchaser,  and  must  psy  the  sdditiGailp*' 
chass-money  into -court,  for  the  benefit  of  th8|iiMi 
to  the  auit    Hodder  t.  Rnffin,  1  Tan.  S4L 

(D)   PORCHASB-MOHElTAMDlllTttBt 
[/«!«  V.  Mudd,  4  Rusa.  118,  Dig.I*r/.^J 


The  rule,  that  tbe  purebaaar  of  a  w^^JJ*?*" 
prove  that  he  gave  a  full  price,  his  *>*•?.""■ 
oonaideied  as  settled,  that  it  can  ^•^^'l 
tbe  court  of  appeal  Hinduamn  ?.&«*;*«  ^* 
Hinektanan,  S  Russ.  433.  ^  i.^    n« 

Contract  fbr  the  sale  of  a  piees  of  toj-  i" 
contract  was,  that  the  seUer  was  not  to  ^«^JT 
tiUe,  and  tbe  buyer  was  to  tsko  die /on^p*™! 
all  faults  and  defects,  if  any.    Before  the  iw  " 
completed,  the  buyer  asked  the  '^^'zZ 
had  ever  been  paid.    ITie  •eUeris«ra^d,wcw 
rent  had  ever  been  paid  by  iba  ffllV^ 
whom  he  claimed,  or  by  any  one  tirjlj^^"^ 
that  peraon  dauned.    The  seller  W**^  ""    ^ 
truth  at  the  time,  but  the  htt  "[T;^^. 
otherwise ;  and  the  purchaser  *^  "^'^T^y  ^ 
ed  by  title  paramount:- Held.  ^i^^^. 
recover  back  his  purchsse-money  W*    -- g^ 
Early  v.  Garrett,  8^Law  J.  K.B.7fi,e.c.9B'»^ 
9S8,  s.  0.  4  M.  &  R.  68r.      ,      .„ -titi.W«* 

SembU^A  party  !««*«"«  "^Vs«*- 
paying  the  parchase-money,  ».  ^T^,  ^  ^^ 

Und,  liable  to  payment  of  '^^^^Zk^^ 
release  himaelf  from  that  Uabihty  VT^io0. 
money  into  court.    Napier  v.  Wl  ^ 
&C1. 461,0.  j-rtiltopej'^ 

A  purchaser  of  a  «»^««<»"rd«  ti«»«** 
torest  on  his  purchsse-money  no»  "V  ^g^ 

porchsse.  rrefutit  v.  Lard C««f«; *?-  iW *• 
Where  a  vendor  agreed  to  sell  •^^'^fi^ 
title  was  to  be  made  good  on  a  asy  ^^'^  to  ^ 
day  the  remainder  of  the  P"'®'**"^!^*!**""^  ^ 
paid,  but  if  any  unforeseen  c'^"®*Ti,wte*  ^ 
reUrd  the  compleUon  of  tbs  ^^^*^^0t^  • 
to  be  paid  on  the  purchase-moaey  ^jjj^  tptet^ 
decreeing  a  apecific  perforniaBce  «  ^^j,^,  (hi 
gave  interest  only  from  lh«  «»^  " 
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•tiffs  taking  the  rratB  to  that  tima ;  it  appaaiiag 
be  satisfaction  of  the  Court,  that  the  d«lay  which 
occurred  wts  occtsiooed  by  a  defect  in  the 
intiff's  title,  of  which  he  oould  not  be  presumed 
orant,  and  such  defect  not  beiog  •uch  circum* 
lee  as  was  contemplated  by  the  conditions  of  sale. 
^gart  T.  Sc0U,  9  Law  J.  Chanc.  54,  s«  c.  1  Rust. 
\A.  293,  8.  c  1  Tam.  500. 

(E)  Title. 

Jlarke  t.  Vaux,  3  Russ.  SW,  Dig.  Law  J.  540.] 

A  purchaser  is  not  bound  to  accept  a  doubtful 
e.  Where  vendors  derived  title  from  a  trader  who 
8  liable  to  the  bankrupt  laws,  and  who  had  oom- 
Ited  an  act  of  bankruptcy  by  assigning  his  estate 
his  creditors: — Held,  that  the  purchaser  was  not 
and  to  accept  the  title»  it  not  appearing  that  ail 
)  creditors  had  released,  or  that  some  one  of  them 
i  not  tlie  power  of  suing  out  a  comnussioo.  PoU 
Turner,  8  Law  J.  C  J*.  i262,  s.c.  6  Bing.  702,  s.  c 
^.  &P.551. 

A  purchaser  not  compelled  to  take  a  title  depend* 
{  upon  the  words  of  a  will,  which  were  too  donbt- 
I  ever  to  be  settled  without  litigation*  Sharp  ▼. 
icoek,  4  Russ.  374. 

Where  a  man  purchases  at  an  auttion  two  distinct 
ts  which  adjoin,  and  which  would  more  oonve- 
ently  be  occupied  together,  he  is  not  obliged  to  go 
I  with  the  purchase  of  either,  unless  the  seller  osn 
ske  a  good  title  to  both.  Gibson  r.  Spurrier,  Pea. 
.C.49.  [Kenyon] 

A  purchaser  will  be  discharged  firom  his  purchase^ 
lOugh  the  vendors  have,  since  the  date  of  tbe  re* 
>rt  against  tbe  title,  put  themselves  in  a  condition 
•  make  a  good  title,  if  the  objection,  which  tber 
ftve  enabled  themselves  to  cure,  was  known  to  theu 
>licitor  previously,  snd  concealed  from  the  pur* 
^aser.  Dalby  v.  PuUen,  8  Law  J.  Chano.  74,  s.  c. 
Russ.&M.«96. 

As  a  general  rule,  where  land  is  agreed  to  be 
}ld  tithe  free,  the  right  to  the  tithe  is  to  be  con- 
idered  so  material  to  the  enjoyment  of  the  land, 
bat  a  purchaser  is  not  compelled  to  complete  his 
ontrset  with  a  compensation,  if  a  good  title  cannot 
e  made  to  the  tithe ;  but  this  rule  admits  of  ezcep* 
ion,  where  the  circnmstanoss  manifest,  that  ths  right 
0  the  tithe  did  not  form  any  inducement  to  the  pur- 
baser  to  enter  into  the  contract.  Smith  r.  Toleher, 
i  Rass.  SOS. 

A  testator  gave  a  certain  sum  in  long  annuities, 
ifter  payment  of  his  debts  and  certain  otlMr  ezpenses 
vbiob  he  charged  upon  the  fund.  After  his  death, 
in  aoiicable  suit  in  Chancery  was  instituted  by  the 
egatee  against  the  executor,  who  admitted  assets ; 
md,  thereupon,  a  decree  was  made,  directing  the 
:ransfer  of  the  fund  into  the  name  of  the  accountant 
l^eneral,  in  trust  in  the  cause,  suhject  to  the  further 
srder  of  the  Court;  but  no  reference  had  been  made 
bo  the  Master  to  take  an  account  of  the  debts:— 
Held,  that  the  legatee  could  not  make  out  a  good 
title  to  the  fund,  until  it  reasonably  appeared  that 
there  was  no  outstanding  claim  for  debts.  Curtia  r. 
fi/oi9,  9  Law  J.  K.B.  260,  s.o.  S  B.  &  Ad.4f6. 

Sale  in  1800,  by  the  testamentary  guardians  of  M, 
an  infant,  of  some  lots  of  his  Isnd,  to  redeem  the 
land  tax.  H  purchases  one  of  the  lots,  end  pays  the 
price  into  tbe  hands  of  his  own  agent,  who  was  sgemt 
finr  the  vendors,  but  the  egant  neglects  to  pay  it 


into  the  bank  in  the  teims  of  the  Land  Tax  Re* 
demption  Act.  M  comes  of  age  in  1807,  and  after- 
wards accounts  with  the  agent  as  if  the  agent  were 
his  debtor,  for  the  parchase-money  paid  by  H ;  and 
the  agent  not  being  able  to  pay,  M,  in  1895,  brought 
his  ejectment,  and  the  appellants,  representatives  of 
H>  filed  their  bill  in  the  Exchequer  to  restrain  pro- 
ceedings in  the  ejectment,  and  to  compel  M  to  com- 
plete the  title.  Bill  dismissed  by  the  Lord  Chief 
Baron  (Alexander),  and  tbe  judgment  affirmed  by 
the  Lords,  principally  on  the  ground  that  H,  all 
along,  knew  that  the  money  had  not  been  paid  into 
the  bank,  and  that  that  was  not  done  which  was  ne* 
cessary  to  give  yalidity  to  his  title.  Hickt  r.  Morant, 
2Dow.&Ch  A.C.414. 

Old  judgments  existing  against  a  foimer  owner  of 
leaaehokls,  who  parted  with  the  property  in  1770, 
and  to  enforce  which  no  ateps  appeared  to  have  been 
taken,  are  no  objection  to  the  title.  Caution  r. 
MaekUw,  t  Sim.  249» 

The  generality  and  vagueness  of  descriptions  of 
copyhold  property,  on  the  court  rolls,  are  so  well 
known,  that  a  vendor  is  not  bound  to  shew  how  the 
description  on  the  court  roll  is  to  be  applied,  to  the 
present  state  of  the  property,  if  he  prore  that  the 
property  had  actually  been  enjoyed  and  passed 
under  tibat  description,  for  upwards  of  sixty  years. 
Long  y.  Collier,  4  Russ.  t67. 

A  having  purchased  land,  left  the  iayestigation  of 
the  title  to  C  and  D,  solidtoni,  in  partnership.  They 
advise  that  a  good  title  can  be  made,  and  tbe  pur- 
chase is,  thereupon,  completed.  D,  the  solicitor, 
waa  a  trustee  in  the  conveyance  to  bar  dower.  A 
dies,  and  his  devisee  sells  the  property  to  D,  one  of 
the  solicitors.  D  did  not  object  to  the  title  until 
eight  months  aflerwards ;  in  his  answer  he  said,  he 
had  no  recollection  of  tbe  title : — Held,  that  a  soli- 
citor, who  had  been  employed  to  advise  on  a  title, 
could  not,  on  purchasing  it  binuelf  of  his  client,  set 
up  an  objection  to  it,  which  he  did  not  think  of 
any  importance  when  advising  bis  principal.  Decree 
for  specific  performance.  Bsesor  v.  Simpton,  1  Tam. 
69. 

The  Question  of  title  or  no  title,  being  matter  of 
opinion  tor  the  Court,  the  purchaser  is  bound  by  that 
opinion,  and  cannot  object  to  take  the  title,  on  the 
ground  that  the  difficulty  of  the  question  on  which 
it  depends,  furnishes  a  sufficient  objection  to  com- 
pleting the  purchase.  Ruihian  v.  CratMn,  If  Prios, 
599. 

Houses  and  lands  were  devised  to  trustees  in  fee, 
upon  trust  for  sale.  The  surviviuff  trustee  appointed 
the  plaintiffs  his  executors,  but  did  not  make  any 
devise  which  comprehended  trust  estates.  On  the 
death  of  the  surviving  trustee,  his  executors  sold  the 
property  in  lots.  The  defendant  became  the  pur- 
chaser of  four  of  them,  and,  just  as  his  purchase 
was  about  to  be  completed,  it  was  discovered  that 
the  legal  estate  was  in  an  infant,  the  heir-at-law  of 
the  surviving  trustee.  The  plaintiffs  thereupon 
presented  a  petition  to  the  Court  under  the  statute 
6  Geo.  4,  that  the  infant  might  be  directed  to 
convey.  The  plaintiffs  apprised  the  defendant  of 
this  proceeding,  to  which  *he  made  no  objection. 
Twelye  months  elapsed  before  the  Master's  report 
ooold  be  obtained,  and,  a  ahort  time  previously,  the 
defiondant  commenced  his  action  for  the  deposit, 
and  subsequently  recovered  it;  in  the  meantime. 
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tkt  dilmpMklioM  of  ihB  htmBm  porohi— d  hid  in- 
ciiMid :— HeU.tlMt,  UthmiKhtlM  defmdutmigbt 
kaw  reCind  fraiii  tk«  eontnot  on  tlM  ditoovery  of 
tke  defect  in  ike  ▼eodor't  title,  yet,  m  be  did  not  do 
ae,  and  ecqoieeced  in  the  proceedings  wbioh  were 
■ecrwery  to  clothe  the  pluDtiffi  with  the  legal  title, 
and  there  being  no  OTidence  that  Toaaooable  dili- 
gpnce  waa  not  need  ia  the  Master'a  office,  the  plain- 
tifi  were  entitled  to  a  decree  for  epeeifio  perform- 
ance:—Held,  that  the  defondant  was  entitled  to  the 
SMoont  of  the  dilapidations: — Held,  that  the  de- 
fendant was  entitled  to  costs:— Held,  that  the 
plaiatiffs  were  only  entitled  to  interaet  from  the 
date  of  the  decree,  bnt  that  they  were  entitled  to 
the  lenta  ep  to  that  date.  Hoggart  ▼•  Scolt,  i  Tarn. 
500.  a.c.  1  Rnaa.  U  M.  «93. 

Tlie  owner  of  leaaehold  property  oontracted  to 
to  sell  it  *'  as  be  then  held  the  same,"  and  the  por- 
chaarr  engaged  to  boy  it  "  wiibout  re<|mriog  the 
leeaor's  title."  He  sobseQuently,  at  his  own  ex- 
penee,  examined  the  leaaor  s  title,  and  found  it  to  be 
defectiTet— Held,  that  neyertheloM  he  was  not  en- 
titled to  rescind  the  contract,  and  reoeiTe  back  his 
deposit  money. 

The  leases'granted  in  the  aboTO  osse,  appeared  to 
haye  been  granted  under  a  power,  but  tne  power 
waa  not  properly  purraed ;  and  thia  was  the  defect 
in  the  leases.  But  the  fact  of  their  having  been 
granted  nnder  a  power  waa  not  known  when  the 
contract  of  sale  wss  entered  into : — Held,  that  for 
the  porpoee  of  such  contract,  those  who  professed 
to  great  the  lease,  and  not  the  donor  of  the  power, 
must  be  considered  as  the  '*  lessor,"  whose  title  wss 
not  to  be  inquired  into.  Spratt  v.  Jeffnry,  8  Law  J. 
K.B.  114,  s.  0.10  B.  &  C.  t49,  s.c. 5  M.& R.  188. 

(F)  AoTiONB  AND  Sum. 
(e)  In  gentnL 

In  an  action  to  rscorer  book  the  deposit  paid  on  a 
porohass  at  an  auction,  (for  defective  title,)  the 
Queetion  for  a  court  of  common  law  is,  not  whether 
tne  ▼endor's  title  be  such  as  a  court  of  equity  would 
decline  to  compel  an  unwilling  purchaser  to  tske, 
but  whether  it  be  a  legal  title.  Ayman  r,  Guteh,  9 
I^w  J.  C.P.  (»,  s.  c.  7  Bing.  S79,  s.  c.  5  M.  &  P. 
fff. 

In  general,  a  purobaier  cannot  recoyer  horn  the 
▼endor  any  damages  for  the  breeob  of  contract 
through  dt'fect  of  title,  except  his  deposit-money, 
interest,  and  the  expenses  of  investigating  the  title. 

Therefore,  where  a  purchaser,  upon  receiving  an 
abstract  of  title,  took  an  opinion  upon  it,  and  then 
entered  into  a  contract  of  re-sale  or  part  at  a  oona- 
derable  profit ;  and  it  afterwards  appeared,  on  oom- 

{»aring  the  abstract  with  the  title  deeds,  that  the 
brmsr  was  incorrect  and  the  title  wss  defective  u— 
Held,  that  the  purchaser  had  been  premsture  in  his 
sub-sale ;  and  that  he  ooold  not  recover,  in  damages 
sgsinst  the  vendor,  the  value  of  the  bargain  he  had 
lost  by  the  sob-ssle ;  or  even  the  claims  for  expenses 
made  upon  him  by  ^e  snb-purchasenL  Waiktr  v. 
MooMt  6  Law  J.  K.B.  159,  s.  c.  10  B.  &  C.  4ld. 

A  hsving  agreed  to  purchase  an  estate,  and  paid  a 
deposit,  B,  the  seller,  is  unable  to  make  a  good 
title  bv  the  stipulated  day ;  A  afterwards,  upon  ne- 
gotiating a  compromise  with  his  oieditots,  states 
his  spprehension  that  he  may  be  compelled  by  B  to 


oomplste  the  pnrehnse.  and  npplws  to  B  lo 

the  contract,  and  rornm  tbo  deposit.    B 

do  cither,  bat  sayn  that  ho  will  never  tske  any  i 

against  A  to  enforce  tke  oontract.  Upoa  ihisfiinri^^ 

the  compoeition  pioeeodo,  C  ongngiag  to  pescam 

7s.  in  the  pound.     It  would  bo  a  fraad  apoa  As 

oreditors,  snd  npon  C,  if  B  ware  to  asek  to 

the  oontract ;  and,  thexofbrev  A  cannot 

action  against  B  for  tho  dapoaic.     Clark  v.  Uftm,  $ 

M.&R.89. 

If  goods  be  eold  on  cradit*  tbo  vendor  ounaC, 
before  the  credit  bsa  expired ,  maintain  aHo^psic  tm 
gooda  sold,  even  though  be  can  praro  thst  tbefsods 
were  not  bought  in  the  fnir  wn^  of  trade,  hat  Sat 
the  firandnlent  porpoee  of  bainf^  lanmedisielf 
at  an  under  price :— SoaUs,  that  trover  is  f 
remedy.  Ftrg^»am  v.  Cwrii^gteR,  3  CL  &  P.  W. 
[Tenterden] 

It  is  no  snawer  to  an  action  at  law  for 
ment  of  tho  remainder  of  purchi 
be  paid  to  the  vendor  on  hia  esoeoting  a  bwd 
ditioned  to  cause  the  title  to  bo  conplolBd  and  tki 
premises  to  be  conveyed  to  the  readea,  thst  hs;  lis 
veador,  purchased  the  estate  sold  at  a  aale  of  ite 
property  of  a  bankmpt,  whoao  aaaignae  1»  wm. 

Time  ia  not  of  the  easeocaof  audta  oootiacL 

Nor  is  it  an  objection  to  the  actsoa,  that  the  head 
waa  not  tendered  to  the  obligee  till  two  yean  aftar 
the  time  when  the  mcBey  waa  to  he  paid  by  him. 
WiUttt  V.  CUrkt,  10  Price,  207. 

It  is  not  a  ground  for  srrniting  the  jsdgsMwi.  that 
such  a  tender  ia  avenod  in  the  dedeiatiaa  to  have 
been  made  "  afkerwarda— via.  on  the  {hucY  two 
years  after  the  day  when  the  money  aboeld  bars 
been  psid :  **  afterwards"  being  the  snbetsaes  of  ihs 
averment,  the  time  under  the 
terul.     WiUttt  v.  Ciarfcs^  10  Price,  S07. 

(h)  Pltmdimg$. 

To  a  bill,  stating  a  aatdement,  under  which,  after 
a  life-estste  to  A,  the  plaintilF  waa  aatitied  to  ihs 
esute,  sod  praying  the  delivery  of  the  tidr  deerfi, 
the  defendsnt  pleaded  a  pordiaaefor  a  valaaUeesa- 
aideration,  withoat  notice,  averriagthst  A  pivfendsd 
to  be  seised  in  fee,  and  was  in  poasesnoa,  bst  not 
averring  that  he  had  any  tids  piinr  to,  and  inde- 
pendent of  tho  settlement,— wheihar  aaeb  a  jlsa  is 
a  good  defence  to  the  bill^Mcrs. 

A  plea  of  purcbaae  for  a  valuable  ooneidaraiiaa, 
without  notice,  must  aver,  that  the  voador  faelsad- 
ed  to  be  seised,  not  merely  before,  hut  at  the  lespse- 
tive  times  of  the  execution  of  the  con voy sues,  aadsf 
the  payment  of  the  consideration. 
9  Law  J.  Chaac.  33,  s*  o.  4  Rnsa.  514. 

(c)  Practice, 

A  decree,  direodng  the  sale  of  an  , 

lute  sninst  sll  the  defendants  except  one,  who  andi 
defoult;  against  him  it  is  oalv  a  deersa  mm;  tks 
estates  are  sold,  before  it  ie  made  abeoluta ;  ssd  A  B 
Is  reported  the  porehaaer :  afterwaida  A  B  smmo, 
befors  the  Vice  Chsncellor,  to  be  disefasrgedfnmhis 
purchase,  on  the  ground  that  the  decree  b  not  biad- 
mg,  and  an  order  diaeharging  him  ia  smde  \  aotise 
of  an  appeal  modon  to  discharge  this  older  is  givsa 
before  the  Lord  Chancellor,  and  bofora  the  modsaii 
heard,  the  decree  is  msde  sbaolnie  agaiast  Iht  de- 
fendant making  default  .-—Held,  that  the  pafoksmr 
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entitled  to  be  discharged  at  the  time  when  he 
B  hie  application ;  and  that  his  right  to  be  dii- 
ged  coald  not  be  affected  by  the  stepa  taken  aob- 
lentlv,  to  core  the  imperfection.  Coiter  t.  Tur* 
8  Irfiw  J.  Chane.  98,  e^e*  1  Rose.  &  M.  511. 
^bere  tbe  report  is  in  faronr  of  the  title,  the 
rt,  on  allowing  exceptions  to  it,  will  give  the 
lor  m  reasonable  time  within  which  toremorethe 
iction,  elthoi^^h  the  exceptions  and  further  di- 
ions  were  set  down  to  come  on  together.  Port" 
t  ▼.  Mill,  9  Law  J.  Chanc.  199»  s.  c.  1  Ross.  & 
696. 

in  estate  having  been  sold,  in  which  the  peti- 
en  were  interested,  it  was  represented  to  them 
t  a  good  title  oould  not  be  made ;  and  they  were 
Doed  to  giro  a  brief  to  couniel  to  content  to  the 
chaser  being  discharged ;  they  sabseqaently 
soveredcireumstanceswhichled  them  to  conclude 
f  bad  been  deceived,  and  that,  in  fact,  a  good 
t  could  be  made,  and  thereupon  petitioned  the 
irt  that  the  order  might  be  discharged.  The  Court 
sharged  this  order,  giving  the  purchaaer  his 
ts,  and  referred  it  to  the  Master  to  inquire  whe* 
r  a  good  title  coold  be  made — the  aoUoitor  for 
petitioner  to  have  the  conduct  of  the  inquiry. 
tUr  T.  Ommanney,  1  Tam«  344. 
Upon  tbe  allowance  of  excepdons  to  a  report 
>roving  of  a  title,  the  Court  will,  on  the  appliea- 
D  of  the  yendor,  refer  it  back  to  the  Master  to  re- 
•w  his  report,  in  order  to  give  the  vendor  sn  op* 
rtunity  of  producing  evidence  to  remove  the  oIh 
ition.    EgtrtOH  r.  Jone$,  5  Sim.  399. 


VENIRE. 
[See  Practicb.] 


VENUE. 

(A)  Crahoino. 

(B)  Rbtainino. 


(A)  Changing. 

The  Court  will  not  chsnge  the  venue  on  the 
ere  ground  that  many  witnesses  rends  in  the  oonnty 
>  which  it  is  proposed  to  change  it,  if  then  be  also 
any  witnesses  on  the  other  side  residing  at  the 
lace  when  the  venue  is  laid.  Aleoek  v.  Coak,  8 
aw  J*  C.F.  t93,  s.  c  6  Biog.  733,  s.  c.  4  M.  &  P. 

rs. 

In  SB  action  for  a  libel,  the  venue  cannot  be 
banged  on  tbe  common  affidavit ;  but  then  must  be 
pecial  drcumstsnces  shewn  by  affidavit :  and  this, 
Itboogh  then  be  another  eause  of  action— as,  for 
lalieiously  appnhending  the  plaintiff.  Murray  v. 
fkMU,  7  Law  J.  C.P.  14. 

The  defendant  obtained  a  rule  niti  to  chsnge  the 
eaue  from  London  to  Warwick,  on  the  nsud  sffi* 
laviL  Cause  was  shewn  on  an  affidavit,  which 
tated,  that  the  defendant's  attorney  had  declared 
hat  he  should  change  the  venue,  to  postpone  the  trisl 
ill  tbe  Assises,  when  Lord  Tenterden's  Act,  9  Geo. 
k  c.  14,  would  haye  come  into  operation,  and  thereby 
leat  the  plaintiffs,  as  they  had  no  promise  in  writing, 
rbe  Lord  Chief  Justice,  and  Bfr  Justice  Park,  wen 
)f  opiaioB  that  the  rale  should  be  dtsoharged :  Mr. 


Justice  Burrough,  and  Mr.  Justice  Gaselee  thought 
that  the  defendant's  attorney  should  have  an  oppor- 
tunity  of  answering  the  atRdarit ;  but,  as  he  did  not 
do  so  effeetoslly  •  the  rule  was  ultimately  discharged. 
Amrur  v.  Cattell,  7  Law  J.  C.P.  76,  s.  c.  5  Bing.  £08, 
s.c.«M.&  P.  367. 

The  venue  in  an  action  upon  an  I  O  U,  may  be 
changed  upon  the  usual  affidavit.  Aoftsrtt  r.  Wright, 
1  C.  &  J.  547,  S.C  1  Tjrrw.  53t. 

In  the  Court  of  Exchequer  the  rale  niu  for 
changing  the  venue  makes  itself  absolute,  unless 
cause  be  sbevm  on  or  beforo  the  day  mentioned  in 
such  rule.  BagnuU  r.  Shipham,  9  Law  J.  £xch.  81, 
8«  c  1  C.  &  J.  977. 

When  a  rale  had  been  grabted  for  changing  the 
renue,  the  Court  would  not  diseharge  it  on  an  affidavit 
stating  that  the  cause  of  action  arose  in  two  other 
counties  than  that  in  which  the  venue  had  been  laid ; 
although  the  affidavit  also  ststed  circumstances  to 
shew  Ukst  fact,  and  falsify  the  defendant's  (tbe  com* 
mon)  sffidavit,  where  the  plaintiff  would  not  under* 
take  to  give  material  eridence  in  the  county  of  the 
original  venue. 

Nor  would  the  Court,  under  the  drcnmstaness, 
change  the  venue  to  the  third  county,  although  the 
declaration  laid  the  Md$bUatut  in  Stafford,  in  the 
first  count,  and,  in  the  othen,  *'  in  tbe  county  afore- 
said." 

Statement  by  the  Court  of  the  general  principles, 
and  the  spround  of  the  practice  in  this  respect,  in  all 
cases.     WhUehaum  v.  Hudden,  10  Price,  171. 

(B)  Retaining. 

In  an  action  for  a  breach  of  promise  of  maniage, 
the  defendant  having  obtsined  a  rale  ntit  to  change 
the  renue  from  L  to  D,  on  the  usual  affidavit,  that 
the  plaintiff's  cause  of  setion  sross  in  D,  snd  not 
elsewhera^the  Court  discharged  the  rale,  on  the 
defendsnt's  undertaking  to  give  material  evidence  in 
L,  or  in  the  next  adjoining  oonnty  (Middlesex),  it 
appearing  that  the  letten  containing  the  promisss  on 
which  the  action  was  £»uaded,  wen  written  in  the 
eounty  of  O,  but  received  by  tlie  plaintiff  in  Bliddle* 
sex.    Attonymmu,  8  Law  J.  C.P.  64. 

The  rule  to  bring  bsok  the  venue  will  be  granted, 
though  afker  the  rale  for  changing  it  has  become  ab- 
sohite,  but  without  discharging  the  former  rale. 
WoMp  V.  Boatet,  1  Tjrrw.  t85. 

Proof  of  a  conversation  with  the  defendant  in  the 
cause,  raferring  to  the  matters  involved  in  it,  taking 
place  afker  die  writ  is  sued  out,  will  satisly  an  un* 
dertaking  to  give  material  evidence  vi  the  oonnty 
when  the  conveisation  took  place.  GMng  v.  Bir* 
nu,  1  M.&M.531.  [Tindal] 


VERDICT. 


[Paw$n  V.  SoHfuH,  1  Dow.  &  Ci.  A.C.  56,  Dig. 

Law  J.  547.] 

The  Court  of  King's  Bench  will  not  grant  a  hmbiot 
earput  to  discharge  out  of  custody  a  person  who  has 
been  convicted  of  libel  at  the  commission  of  oyer 
and  terminer,  at  the  Old  Bailey,  on  the  ground  tnat 
when  the  verdict  was  raturaed,  only  one  eommis* 
sioner  was  pressnt,  instead  of  two,  as  nqnired  by 
law.    But  qumre,  whether  such  a  ciroimmtance  ntay 
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not  be  ftitlgfiied  %9  error.    lUx  ▼.  Cariilif  4  C.  &  P. 
4t5.  [Knowlys.  R«o.] 

The  Court  will  not  order  a  ▼erdiot  to  be  entered 
for  tbe  defendant,  on  anr  given  eount,  after  dispoial 
of  a  motion  for  a  new  trial.  Symom  r.  Hearten,  19 
Price,  369. 


VESTRY  AND  VESTRYMEN. 

[See  1  &  f  Will.  4.  c.  60,  9  Law  J.  Stat.  107,  en- 
titled '  An  aot  for  the  better  regalation  of  reetriea, 
and  for  the  appointment  of  auditora  of  acoounta  in 
certain  pariahea  of  England  and  Walea.'] 

A  aeleot  reatrj,  thoogh  immemorinl,  cannot  pre* 
Tent  the  operation  of  the  59  Geo.  9.  c.  If. 

Aocordingly,  to  a  mandamns  calling  on  church- 
wardens  and  orerteera  to  aommon  a  meeting  for  the 
purpose  of  ettabliabing  a  select  ▼estry  for  tbe  eon- 
oens  of  the  poor,  puraoant  to  59  Geo.  3.  c.  if,  a 
return  was  made,  stating,  that  there  was,  by  custom, 
an  ancient  yestry  in  the  parish,  which  had  from  time 
immemorial  consulted  and  deliberated  on  parochial 
matters,  and  acted  as  a  aelect  vestry  for  the  concerns 
of  the  poor,  and  that  they  had  immemorialty  been 
accustomed  to  perform  the  duties  imposed  on  select 
▼estries  by  the  statute  :•— Held,  that  the  return  was 
bad,  since  tbe  statute  imposes  some  duties,  as  the 
management  of  money  raised  by  poor  rates,  and 
making  orders  for  the  goTemment  of  orerseers, 
which  could  not  hare  existed  before  the  statute  43 
Eliz.  e.  9.  Rex  v.  St,  Bartholomew  the  Great,  9  Law 
J.  M.C.  135,  s.c.2  B.  &  Ad.  506. 

Where  an  act  of  parliament  gives  a  power,  in  re- 
lation to  a  pabUc  trust,  to  a  definite  number  of  per* 
SOBS,  it  is  necessary  ibr  a  majority  of  that  number 
to  attend  at  each  meeting. 

Accordingly,  where  a  seleot  Testry  of  twenty>six 
was  appointed  under  the  58  Geo.  9.  c.  46.  and  the 
59  Geo.  3.  c*  SO,  for  the  care  and  management  of  a 
district  churefa,  and  a  number  less  than  fourteen  met 
and  made  a  church-rate  :--Held,  that  the  rate  was 
bad.  Freeman  t.  Meymctt — Blaekett  ?.  Blitard,  8 
Law  J.  K.B.  85,  s.c.  9  B.  &  C.  851,  s.c.4M.  &  R. 
461. 


WAGER. 
[Sse  Gaming  and  Stakeholder.] 

Money  deposited  in  the  bands  of  a  atakebolder  on 
an  illegal  wager,  may  be  recovered  by  the  party 
making  the  deposit  as  money  had  and  receiyed, 
although  the  stakeholder  has  paid  it  orer,  if  such 
payment  over  hsa  been  made  under  an  indemnity. 
nowtmi  T.  Htmeeman,  7  Law  J.  K.B.  f  6. 


WAGES. 

[See  Master  and  SbRtant,  and  Sbip  and  Ship- 
ping.] 

[Payment  of  wages  in  goods  in  certain  trades, 
prohibited  by  1  &  «  Will.  4.  c.  37,  9  Law  J.  Slat. 
€6.1 


WALES. 

[Wekh  jurisdiction  aboliahed*  1  WilL  4.  c  70^ 
8  Law  J.  Stat.  157.] 

The  Judge  at  Nicd  Prina  cannot  oerti^ 
sutute  5  Geo.  4.  e.  106.  a.  f  1,  (Welefa 
Act,)  unleaa  the  plaintiff  prove  that  the 
was  in  Wales  at  Uie  time  of  tbe  serrioe  of 
Joaei  y.  Kewrick,  f  M.  &  M.  179.  [TeolerdlnJ 

The  Court  in  banco  have  no  po>wer  to  asabt  a  de- 
fendant under  the  5  Geo.  4.  c.  106.  a.  tl,  o^s 
the  Judge  who  tried  the  cause  has  certified,    l^m 
will  they  decide  the  queetion  wbeCiier  certin  ijuwiai 
facts,  which  arestated  in  the  oertifieate,  briaftfae  ease 
within  the  act  or  not.  The  Judge  who  tried  ilw  caoae 
is  himself  to  decide  upon  those  facta,  and  is  eilber 
to  grant  or  refuse  the  oertifieate  in  tbe  tems  gives  by 
the  act.    Jardina  r.  Leyrit,  7  Law  J.  K.B.  S!t9,a  c 
9B.&C.  545. 

The  Court  of  Exchequer  cannot  order  jo^gmsnf 
to  be  entered  up  in  that  court  on  a  warrant  ef*atior- 
ney,  to  oonfesa  jndgment  in  tbe  Great  SesBoas  b 
Wales,  giren  previously  by  the  stat.  1  Win.4c7aL 
WiUiami  y.  WiUiame,  1  C.  dt  J.  387,  a.  c  1  Tyrw. 
351. 

The  late  Court  of  Great  Seaaions  for  the  eouaff  ef 
Chester,  at  the  Summer  Seamona,  1830,  iamcd  in 
attachment  returnable  at  the  next  Great  Sessioaa, 
against  the  attorney  in  a  canne  for  non-payiaeBt  of 
the  defendant's  costs.  Before  next  Groat  Sssisai^ 
the  aot  abolishing  the  court  (11  Geo.  4.  &  1  WtH  4 
c.  70.)  came  into  eperatioa  ;  but.  pienDQilj  to  that 
time,  the  aheriff  had  taken  a  bail-bond  for  the  ap* 
pearance  of  the  attorney,  porsnant  to  the  attachBott. 
The  sheriff  being  ruled,  in  the  Eartertarm  ftlhnriag, 
to  return  the  writ  in  the  Court  of  Exeheqaer,  re- 
tained eepi  eorput,  and  that  he  waa  ready  to  hare  had 
hia  body  before  the  Justices  of  Chester  at  the  rstara. 
but  that,  before  the  return,  the  Court  was  abolnhed  : 
—Held,  that  the  return  waa  inanffieient,  and  thit 
the  applications  against  the  sheriff  in  Easter  tann 
were  in  time.  Jone*  ▼.  Ciarke — Fmi^ftam  r.  Same, 
1C.&  J.  447. 

The  action  by  eoneeuU  toUere  in  Wales,  eanaot  be 
commenced  by  notice,  but  only  by  or%niar. 

Where  an  attorney  in  Wales  delivered  a  notice, 
that  an  action  had  been  ocanaieneed,  to  a  basliff,  to 
be  served  upon  the  defendant,  who  afterwardf,  and 
before  tbe  notice  was  served,  paid  the  plaintiff  Ms 
debt;  and  the  attorney  afterwards  proceaded  by 
e&neestit  tahere,  to  recover  the  ceeia: — ^Held,  that 
the  notice  did  not  operate  aa  the  legal  oaameoce- 
ment  of  the  action,  and  that  the  payment  was  ia 
time.    Phimpt  v.  WHHams,  3  Y.  &  J.  f07. 


WARD  IN  CHANCEKY. 
[Sea  Guardian  anb  Wsed.] 

The  husband's  costs  of  the  proceedtnga,  ia  ank- 
ing  a  settlement  of  tbe  fortune  of  a  ward,  vben  be 
had  married  without  tbe  leave  of  tbe  Coart,  were 
allowed  to  him  out  of  the  fund,  be  hariag  no  pro- 
perty of  hia  own,  and  diere  being  no  circumstances 
ef  aggraTStion  in  bis  conduct.  Anmmom,  4  Ross. 
473. 
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WARRANT. 
[S«e  Constable  and  Jostiob  of  the  Peace.] 


WARRANT  OF  ATTORNEY. 

(A)  Execution. 

(B)  Defeasance. 

(C)  Judgment. 


(A)  Execution. 

A  prisoner  wha  executes  a  warrant  of  altorne/ 
irhile  in  custody,  ia  entitled  to  have  the  benefit  of 
itteatation,  not  merely  bj  a  person  wbo  is  on  the 
■oils  of  the  court  as  an  attorney,  but  who  has  a  cer- 
ificate  at  the  time.  And  accordingly,  a  prisoner 
ma  discharged  out  of  custody,  when  the  warrant 
>f  attorney  waa  attested  by  a  person  wlio  had  not 
for  seyeral  years  taken  out  a  certificate  ;  although 
he  mentioned  it  at  the  time  to  the  prisoner.  Vgrgt 
r.  Dodd,  8  Law  J.  K.B.  302. 

The  statute  S  Geo,  4.  c.  39.  s.  1.  enacts,  that 
within  twenty- one  day  a  aAer  the  execution  of  erery 
warrant  of  attorney  to  confess  judgment  in  a  per- 
sonal action,  such  warrant  must  be  filed,  together 
with  an  affidant  of  the  time  of  the  execution  thereof, 
with  the  clerk  of  the  dockets  and  judgments.  An 
afSdarit,  filed  with  the  warrant  of  attorney,  stating, 
tiiat  the  deponent  was  present,  and  saw  the  war- 
rant of  attorney,  dated  the  S3th  of  April  18f7, 
figned,  sealed,  and  delirered  by  the  party  in  the 
warrant  named,  and  deliyered  as  and  for  his  act  and 
deed,  ia  not  sufficient,  inasmuch  as  it  did  not  set 
forth  the  time  of  the  signing,  sealing  and  delivery, 
within  the  terms  of  the  statute.  DiUon  y.  Etiwardi, 
7  Law  J.  C.P.  110,  s.  c.  S  M.  &  P.  550. 

(B)  Defeasance. 

Whether  a  warrant  of  attorney,  which  is  sabject 
to  a  defeasance,  but  which  defeasance  is  not  written 
on  the  warrant  of  attorney  before  it  is  filed,  is  yoid, 
oi  betwtM  the  parties,  as  well  as  against  aasignees 
of  bankrupts  and  insolvents,  under  the  3  Geo.  4. 
c.  39.  s.  4,  and  7  Geo.  4.  c.  57.  s.  33 — guan. 

Held,  by  Lord  Tenterden,  Mr.  Justice  Bayley, 
and  Mr.  Justice  Littledale,  that  an  omission  so  to 
write  the  defeazance  does  not  avoid  the  warrant  of 
attorney  at  between  the  par<iM  ;  but  only  as  against 
SQch  assignees. 

Held,  by  Parke,  J.  (concurring  with  an  opinion 
previously  expressed  by  Holroyd,  J.),  that  such 
omission  rendered  the  warrant  of  attorney  altogether 
void,  even  as  between  the  parties.  Bennett  v.  Da- 
niell,  8  Law  J.  K.B.  190,  a.  c  10  B.  &  C.  500. 

<C)  JUODMENT. 

[See  Wales.] 

The  defendant  gave  a  warrant  of  attorney  autho- 
rising I S  to  enter  up  judgment  against  him  for  400^, 
with  a  memorandum,  stating  the  object  of  the  war- 
rant of  sttorney  to  be,  to  secure  to  I  S,  his  heirs, 
executors,  adnunictrators,  and  assigns,  the  payment 
of  too/. : — Held,  that  judgment  could  not  be  enter- 
ed up  by  the  executrix  of  I  S.     Henshall  v.  Matthew, 

Digest,  18^8-^1831. 


9  Law  J.  C.P.  1 17,  s.  o.  7  Bing.  337,  f .  o.  5  M.&  P. 
157. 

Entering  up  judgment  on  an  old  warrant  of  at- 
torney.    Animytnoui,  8  Law  J.  C.P.  174. 

The  Court  allowed  judgment  to  be  entered  up  on 
an  old  warrant  of  attorney,  upon  an  affidavit  by  tha 
plaintiff's  agent,  that  he  saw  the  defendant  execute 
the  warrant  of  attorney,  which  was  given  to  focure 
«  sum  of  money  due  to  the  plaintiff,  which  remained 
due  and  unpaid.    Huthwaite  y.  Hood,  5  M.  2c  P.  SI. 

Where  judgment  is  entered  up  in  debt  on  a  mii- 
tuatue  for  non-payment  of  au  annuity  secured  by 
a  warrant  of  attorney  to  confess  judgment,  it  is  not 
necessary  to  aasign  breaches  nnder  the  statute  8  & 
9  Will.  3.  o.  11.  Shaw  v.  the  Marquitof  Woreetter, 
8  Law  J.  C.P.  98,  s.  c.  6  Bing.  385,  s.  o.  4  M.  &  P. 
tl. 

Where  a  warrant  of  attorney  authotixea  a  judg- 
ment to  be  entered  up  for  double  tlie  sum  actually 
due,  and  the  judgment  is  entered  up  accordingly, 
interest  will  be  allowed  on  the  debt.  TunttaU  y. 
TrappfM  ( GoiUvg**  eon),  3  Sim.  30 1 ,  (  Lawton't  case), 
lb.  f  99. 


my- 

and 


WARRANTY. 

As  a  general  rule,  whatever  a  seller  represents 
during  the  treaty  for  the  aale,  respecting  the  sub- 
ject-matter, ia  a  warranty. 

Therefore,  upon  the  treaty  for  the  sale  of  a  mare, 
the  following  oialogue  having  passed  between  the 
buyer  and  seller  .* 

0.  She  ia  sound,  of  course. 

S.  Yes ;  to  the  be»t  rf  my  knowledge, 

B.  Will  you  warrant  her  1 

S.  I  never  warrant :  I  do  not  even  warrant 
self." 

Held,  that  this  was  a  qualified  warranty; 
that  upon  proof,  not  only  that  the  mare  was  unsound, 
but  that  the  aeller  knew  her  at  the  time  to  be  so,  the 
buyer  was  entitled  to  maintain  his  action  upon  the 
warranty. 

Where  the  facta,  as  between  buyer  and  seller, 
amount  to  a  warranty,  the  buyer  may  maintain 
assumpsit  upon  the  contract,  dthough  the  facta 
amoant  to  oeceit  on  the  part  of  the  seller;  and 
might  support  an  action  of  deceit.  Wood  v.  Smith, 
8  Law  J.  K.B.  50,  a.  c.  5  M.  &  R.  1t4,  a.  c.  4  C.  fie 
P.  45,  a.  c.  t  M.  &  M.  539. 

A  manufacturer  who  sells  an  article  for  a  parti- 
cular purpose,  impliedly  warrants  it  to  be  fit  for  that 
purpose.  Where,  therefore,  the  defendants,  copper- 
manufactorera,  sold  to  the  plaintiff  copper  for  sheath- 
ing the  bottom  of  a  veaael,  which  in  a  ahort  time 
became  corroded  and  unfit  for  use,  and  the  jury 
found  the  decay  to  have  arisen  from  an  intrinaie 
defect  in  the  quality:— Held,  that  the  defendanta 
were  liable  for  the  breach  of  this  implied  warranty, 
that  the  copper  was  fit  and  proper  for  the  purpose 
of  sheathing  the  veaaeL  Jones  v.  Bright,  7  Law  J. 
C.P.  «13,  a.  c.  5  Bing.  533,  s.  c.  3  M.  St  P.  155. 

Where,  in  the  course  of  dealing  between  the 
buyer  and  seller  of  a  horse,  the  seller  described  him 
as  being  "  perfectly  quiet  and  free  fh)m  vice,"  and 
afterwards  a  bargain  was  struck,  nothing  being  ex- 
pressly said  on  either  side  about  warranty: — Held, 
that  the  description  given  by  the  seller  before  the 
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pordkiM  W9m  cmwliMiad,  onooiitflil  to  a  wwraDtj. 
Cave  ▼.  CHeman,  7  Law  J.  K.B.  tH,  «.c.  3  BL  &  R.  t. 

A  receipt  oa  th«  sale  of  a  oolt,  cootunHl  tlie  foK 
lowing  words  sfier  the  date,  naase,  aad  son,  *'  for 
grey  four  year  old  colt,  warranted  aoand  in  eTery 
reapect:" — Held,  that  soch  part  aa  related  to  tlM 
ago  was  a  repreaeatatioa  ooly,  and  not  a  wananty. 
Bmddr.  FainMmmtr,  5  C.  &c  P.  78.  [Tiodal] 

Defendant  warranted  aoond  wind  and  liaib,  at  the 
tune  of  the  tmrgaia,  and  aold  for  90L,  a  rwo-hona 
which  had  broken  down  in  traiaing.aad  was  affected 
with  a  splint :  circomstancea  which  were  disdoaed 
to  the  plaintiff,  aad  but  for  which  the  horse  wonld 
have  been  worth  500i. : — Held,  that  thia  warranty 
did  not  import  that  the  horae  was  fit  for  the  purposes 
(^sn  ordinary  horse. 

The  warranty  being  restricted  to  the  time  of  the 
barKain,MBiM«,  the  plaintiff  coaM  not  auein  respect 
«f  the  horse  breaking  down  afterwards. 

Defects  appareat  at  the  time  of  a  warrsnty  ars 
not  incladed  in  it.  Margelfon  y«  Wright,  7  Bing. 
603,  s.c.  5M.  fit  P.  606. 

A  warranty  of  a  sbip  being  American,  does  not 
mean  that  sbe  is  American  built ;  but  tbst  she  is  the 
property  of  an  American  subject.  WiUtm  r.  Back' 
house.  Pea.  A.C.  119. 

Wbere  goods  are  sold  with  a  warrsnty,  sad  it 
appears  that  tbey  are  inferior  to  the  warranty,  tem- 
61s,  that  it  is  incumbent  on  the  buyer  to  return 
them  to  the  seller,  in  order  to  his  setting  op  the 
inferiority  as  a  defence  in  an  action  upon  the  con- 
tract  for  sale.  But,  at  aU  events,  it  is  not  incumbent 
on  the  buyer  to  return  articles  sold  under  a  war- 
ranty,  merely  because  be  may  hsre  reason  to  believe 
tbat  tbey  are  inferior  to  the  warranty.  He  may 
rely  upon  tbe  warranty  and  apply  the  articles  to 
their  intended  purpose. 

Wbere  goods  bave  been  sold  under  a  warranty, 
and,  in  an  action  for  the  amount,  tbe  defence  is» 
that  tiiey  were  inferior  to  the  warranty,  althou^ 
the  buyer  kept  and  used  them,  and  the  contest  on 
the  trial  is  upon  the  question  as  to  the  alleged  in- 
ft>riority, — whether  the  plaintiff  in  such  action,  if 
he  fail  upon  the  question  of  warranty,  wiQ  be  en- 
titled to  recover  in  tbat  action,  upon  tbe  quantum 
meruit,  a  reasonable  compensation  for  tbe  value  of 
tbe  goods — quitre  :  Parke,  J.  being  of  opinion 
tbat  he  would ;  and  that  the  claim  to  reasonable 
compensation  could  be  answered  only  by  shewing 
that  the  goods  were  of  no  value  at  all.  Poultou 
V.  Laiiimore,  7  Law  J.  K.B.  225,  a.  c.  9  B.  &  C.  259, 
a.  c.  4  M.  &  R.  208. 

A  person  who  has  purchased  a  horae  warranted 
sound,  sold  it  again,  and  then  re-purchaaed  it, 
cannot,  on  discovering  that  the  horse  was  unsound 
when  first  sold,  require  the  original  vendor  to  take 
it  back  again ;  nor  can  he,  by  reason  of  tbe  un- 
soundness, re>i8t  an  action  by  such  vendor  for  the 
price.  But  be  may  give  tbe  breach  of  warranty  in 
evidence,  in  reduction  of  damages. 

Semble,  that  the  purchaser  of  a  specific  chattel 
under  warranty,  having  once  accepted  it,  can  in  no 
instance  return  tbe  chattel,  5r  resist  an  action  for 
the  price,  on  tbe  ground  of  breach  of  warranty,  un- 
leas  in  case  of  fraud,  or  ezpreas  agreement  autho- 
rizing the  return,  or  consent  of  the  vendor. 

But  where  the  contract  is  executory  only  wben 
tba  chattel  is  received,  aa  where  goods  are  ordered 


of  a  manafactorer,  and  he  contracts  tosoppijtkaif 
a  certain  quality,  or  fit  for  a  certain  ptupoi^  Ih 
veadee  may  reacind  the  oontnct  if  the  goods  dsis 
answer  the  irarranty,  provided  be  bas  sot  kc^ 
them  longer  than  was  necesssiy  for  dte  pnrpae  ef 
trial,  or  exereised  the  dominion  of  as  owut  ow 
them,  aa,  by  selling  them.  Street  v.  BUy,  t  B.ftid, 
456. 

In  an  action  for  breadi  of  wsiraly  sf  i  km, 
tbe  warranty  was  not  prored,  bet  it  ^>peii«i  tfat, 
after  it  had  been  returned  to  him,  ibe  deiodiatU 
used  tbe  horse,  and  had  offered  it  to  •  tbM  jmoi 
for  aale:— Held,  that  by  using  and  offezn;  »«tf 
the  horse,  tbe  defendant  had  reseiaderf  Ike  on- 
trsct  for  Mle  of  it  to  the  plaintiff.  Ltf^T.Praai, 
7  Law  J.  aP.  14,  a. c.  2  M.&  P.  «6t 

In  an  action  on  a  warranty  of  a  bone,  tkmim 
of  the  horae  to  the  defendant,  who  gart  issiM 
warranty  on  tbat  aale.  ia  a  competrst  witBMi  k 
the  defendant.  Baldwim  r,  DiieM,  iU,kU.»> 
[Teaterden] 


WASTE. 


Ploughing  old  meadow  land  is  viste;  it  altss 
the  evidence  of  the  title,  and  the  laad  aaet  U 
rsatored  to  ita  original  sUte.  On  (be  piei  of  ■*' 
west,  evidence  tbat  such  ploughisg  wai  for  me- 
lioration, waa  properly  rejected. 

Cutting  timber- trees  is  also  waste ;  udi^^  n» 
repairs,  tbat  matter  must  be  specially  pWsW  »  * 
writ  of  waste,  and  cannot  be  giws  is  erideace  ee- 
der  the  general  iaaue.  Simwiee$,  dtmee^eet;  A»K 
temaut ;  9  Law  J.  C.P.  185,  s.c.  7  Biaf.6«, f.fc 
5M.&P.645.  ..    ,_^ 

Where  tenant  for  life,  unimpeadiaMe  of  ^ 
cuts  and  sells  timber  planted  fororsawsieriWief, 
the  proceeds  of  that  timber  behag  to  ibe  peeae 
having  then  the  first  Vested  esUte  of  wb^niMce. 
and  parUes  having  intervening  eeUtes  for  Me,  mw 
no  right  to  an  account  of  tbs  procsede  rftte  osw 
ao  cut,  or  to  hare  such  proceeds  >"^****}.''*V^ 
aame  tmsU  with  the  landa.  BetUr  f'  ^»T^' 
8  Uw  J.  Chanc  67,  s.  c.  7  Law  J.CAa»c  w 


WATER  AND  WATEBCOUKSB. 

Flowing  water  »  P^^J^f".^^^ 
appropriating  it,  has  the  «'«'»«^  "^  u^-tfie 
gation  of  tbe  primiUve  right  of  tbe  PJT^V^ 
abandon  tbe  appropriation,  it  ^•T^.^ilakofi 
juru.    C«i  will  not  lie.  f«  ^<^±a^  <t. 
atream,  and  erecUng  a  weir,  tbereoj"    L^tta 
flow  of  water  from  tbe  P»«"^  •  "f ^  ^eke- 
place  cut  down,  &c.  was  tbe  ^'^"7,;"  JJT  vWc* 
dant,  who  at  the  time  bad  a  pew*  "^  ^'^^j, 
was  afterwards  revoked.    HgS^*  uTi  ?lf- 
C.P.  «0«,  s.  c.  7  Bing.  6S«,  ••&  ^  **^  ^b{ 

A  prescriptive  right  to  the  «••  "      applying 
through  certain  closes,  for  the  P"JPf*"/tr  of  pw- 
a  water-mill,  is  not  eztinguisbed  V    J^^i  t. 
session  of  the  mill  and  socfa  elosee* 
Deakin,  7  Law  J.  K.B.  145.      .     ,.  c^  t»i»' 

A  neraon  whose  land  is  ooeanoos  V  "     . . .  :, 


A  person  whose  land  ie 


rigWi 


jury  by  the  overflow  of  river  wsier,  b^ 
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m  mode  of  protecting  hiBMalf  againit  tbat  iojnr^, 
»  produco  iojurj  or  dtmtge  \p  his  neighbour  u 
Mpect  of  the  course  of  the  same  water.  Rex  r. 
*Tafford,  9  Law  J.  M.C.66,  s.  c.  1  B.  &  Ad.  874. 

l*fa«  plaintiff  cUimeU  a  pretoripti?e  right  to  pen 
mclc  tlie  water  of  a  stream  running  through  the 
«fend  ant's  land.  The  original  mode  of  enjoying 
bis  right  bad  for  fifty  jeara  been  by  placing  across 
he  atrenm  loose  stones,  and  occasiopally  a  board 
Iso;  but,  ou  one  occasion,  the  plaintiff  had,  in 
idditioD  to  these,  fixed  the  board  into  the  bed  of 
he  81  renin  by  means  of  two  hooked  stakes.  The 
lefendant,  conceiving  this  to  give  the  dam  a  cha- 
"ncter  of  permanency  more  eztenaive  than  the  legal 
ight  of  the  plaintiff,  cansed  both  the  stakes  and 
;be  board  to  be  removed.  In  an  action  for  the 
removal,  tlie  juiy  haring  found  for  the  plaintiff, 
the  Court  refused  to  disturb  the  verdict,  on  the 
ground  that,  although  the  defendant  might  have 
been  justified  hi  removing  the  stakes,  he  could  not 
justify  the  removal  of  the  board  also.  GreemUde 
V.  HaUiday,  8  Law  J.  C.P.  184,  s.  c  6  Bing.  379, 
s.o.  4M.&P.  71. 

A  proprietor  of  land  on  the  bank  of  a  river,  hav- 
ing commenced  the  building  of  a  mound,  which, 
according  to  the  opinion  and  report  of  an  engineer, 
would,  if  completed,  in  times  of  ordinary  flood, 
throw  the  waters  of  the  river  on  the  grounds  of  a 
proprietor  on  the  opposite  bank,  so  as  to  overflow 
and  injure  them,  was  restrained  by  perpetusi  inter- 
dict from  the  further  erection  of  any  bulwark,  or 
other  work,  which  might  bare  the  enect  of  divert- 
ing the  stream  of  the  river,  in  time  of  flood,  from 
its  accustomed  oonrse,  and  throwing  the  same  upon 
the  lands  of  the  appellant.     Menttsf  v.  Brmdaiban; 

3  filigh,  N.8.  414. 


WAY. 

[See  Highway.] 

Where  A  and  B  are  in  possession  of  lands  under  C, 
B  osonot  prescribe  for  a  right  of  way  over  the  land 
of  A .    Large  v.  Pitt,  Pea.  A  .C.  159. 

A  right  of  way  by  prescriptioo  was  claimed  in 
respect  of  the  occupation  of  a  certain  close.  It  ap- 
pesred  thst  the  close  was  part  of  an  open  common 
which  had  been  inclosed  by  act  of  parliament  in 
1774 ;  and  then  the  cloae  hsd  been  allotted  to  the 
aaoestor  of  him  who  claimed  the  right  of  way.  But 
the  uier  of  the  right  of  way  by  the  oommoners  was 
proved  to  haye  been  before  1774.  The  jury  found 
a  verdict  in  favour  of  the  right  of  way.  ft  was  then 
objected,  that  this  right  of  way,  ss  claimed,  could 
not  have  existed  by  prescription ;  but  the  Court 
held  that  it  might,  as  the  fee  might  have  been  in 
the  lord,  with  a  right  of  way  for  the  tenants;  to 
such  of  whom  as  took  allotments,  the  right  would 
pass.  Codling  r.  Johnsmi,  8  Law  J.  K.B.  68,  s.  c. 
9  B.&C.  9SS,  s.  c.  4  M.&  R.  671. 

The  subsequent  vesting,  by  act  of  parliament,  in 
coDDissioners,  of  a  piece  of  gronnd,  doea  not  take 
away  a  general  right  of  way  previouriy  exerdaed  by 
the  public. 

•S«m62«— That  an  allegation  in  the  declaration,  that 
a  way  was  a  general  highway  for  all  purposes,  is 
severable,  sad  that  plaintiff  may  recover  lor  an  in- 
tsrruptioo  to  the  footway.     VeUmnee  v.  SavOge,  9 


Law  J.  C.P.  181,  a.  c.  7  Bing.  595,  s.  o.  5  M.  &  P. 
676. 

A  local  act  give  power  tolaywsggon-ways  along 
or  across  any  of  the  rosds  specified,  on  condition 
that  the  parties  who  did  so  should  keep  such  roads 
in  repair  for  twenty  yards  on  each  side  of  the 
waggon- way  so  laid  down : — Held,  that  where  there 
would  not  be  twenty  yards  on  each  side  of  the 
waggon-way,  there  was  no  power  to  lay  one  on 
tbat  part  of  the  road. 

A  local  temporary  act  gaye  power  to  lay  a  wag- 

S on- way.  Whether,  on  the  expiration  of  such  act, 
be  power  to  continue  the  waggon -way  ceased ;  or 
whether,  as  in  the  case  of  a  licence  executed,  the 
waggon* way,  having  been  legally  laid  on,  might  be 
continued— fuirrs.  Rex  v.  Morris,  9  Law  J.  K.B. 
55,  a.  c.  1  B.  &  Ad.  441. 


WEIGHTS  AND  MEASURES. 

Contents  of  meaaures  not  to  be  proved  but  by  a 
production  in  conrt  Chenie  v.  Waisou,  Pea.  A.C* 
123. 

A  sale  of  goods  by  the  Winchester  messure,  the 
agreement  not  stating  what  proportion  it  beara  to 
the  imperial  measure,  is  void  by  the  5  Geo.  4.  c.  74. 
s.  15  ;  the  Winchester  measure  being,  for  the  pur* 
poses  of  thst  section,  a  measure  established  by  local 
cnaiom.  WatU  y.  Friend,  8  Law  J.  K.B.  181,  s.  o. 
10B.&C.  4t6. 


WILL. 


[See  DevisB,  Legacy,  and  Power.] 

(A)  Validity. 

(a)  In  general. 

lb)  Te§tatar*s  Capaeity. 

(c)  Atte$t€UwH, 

(B)  Probate. 

(a)  Grouting, 
(6)  Reealling* 
(e)  Duly. 

(C)  Proof. 

(a)  In  general, 

(ft)   In  tke  Eeeletiaitical  Court. 

(D)  Revocation. 

(£)  Revival  and  Repubucation. 

(F)  Codicils. 

(G)  Construction. 
(H)  Practice. 
(1)  Costs. 

(A)  Validity. 
(a)  In  general, 

A  natural- bom  Britiab  subject  may  acquire  a 
foreign  domicile ;  nor  will  the  aNtmtis  reeertendi,  and 
claim  to  be  considered,  and  treatment  as  a  British 
subject,  preserve  his  original  domicile  ;  and  if  domi" 
ciled  abroad,  he  mast  conform  in  his  testamentary 
acts  to  the  fermalitiea  required  by  the  lex  domicilii. 
Stauleit  V.  Bernes,  S  Hag.  £c.  STS, 

A  feme coyert haying,  under  certain  powers,  made 
a  will  and  codicil  in  February  1818,  (eight  months 
after  marriage,)  by  which,  after  malung  provision 
for  husband,  and  leaving  anndry  legacies,  she  be- 
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qttc«tb«d  die  balk  of  iMf  focti»«  to,  nd  tppoistod 
executors,  strtngert  in  blood,  toch  diipoiition  (ex* 
copt  tbe  proYiaioo  for  ber  boobond,)  being  eamilax 
to  a  will  in  1816 ;  nude  a  will  OD  tbe  9ib  of  Mwcb 
18t7,  end  a  codicil  tbereto  oa  tbe  Slet  of  April 
(ebe  d jiog  oo  tbe  Stb  of  May )  18<7  ;  wbicb  papera, 
exeept  legacies  to  tbree  aerrants.  and  rings  to  tbreo 
friends,  kft  all  ber  property  to  ber  boabanil,  and 
appointed  executora  bim  and  a  total  stranger:— 
Tbe  Court,  bolding  tbat  tbe  Utter  papera  were  ob- 
tained bj  tbe  bnsl^nd's  undue  influence,  wben  ber 
faculties  were  mucb  impaired,  pronounced  for  tbf 
will  and  codicil  of  1818,  and  condemned  tbe  bus- 
band  (wbo,  tbougb  be  denied  tbe  validity  of  tbe 
papers,  and  nominally  prayed  an  intestacy,  wsa 
tbe  real  party  setting  up  tbe  latter  papers,)  in  tbe 
costs  of  tbe  executora  of  tbe  will  of  1818.  Manh  t. 
TyrrtU,  t  Hag.  £c.  84. 

Wbere  tbe  wiU  of  a  married  woman — obtained 
wbile  abe  was  in  an  extremely  weak  state,  nine 
days  before  deatb,  by  tbe  actire  agency  of  tbe 
busbaad,  tbe  sole  executor  and  uoiveraal  legatee — 
wboUy  de|iarted  from  a  former  will,  deliberately 
made  a  few  montbs  before,  tbe  presuuiptiou  is  strong 
against  tbe  act ;  and  tbe  eTideuce  not  bf  ing  satis- 
factory, tbe  will  |ironounced  agaiaat,  and  tbe  bus- 
band  conlemned  in  coats.  Jtfyain  t.  Robitimm,  t 
Hag.  £c.  179. 

Wbere  an  undue  influence  is  exercised  orer  tbe 
mind  of  a  testator  in  making  bis  will,  tbe  proviaiona 
in  tbe  will,  in  farour  of  tbe  i>cr«on  exercuing  tbat 
influence,  are  void ;  but  the  will  may  be  good  as 
far  as  respects  oilier  parties ;  so  tbat  a  will  may  be 
valid  ss  to  some  partu,  and  invalid  as  to  others ; 
may  be  good  as  to  one  party,  and  bad  as  to  anolber. 
TnmUtlown  v.  D' Alton,  1  l5.  &  CI.  A.C.  85. 

If  no  suspicion  of  fraud  eiiats,  a  will,  consistent 
with  previous  affection  and  declarations,  and  sup- 
ported by  recognitions  sad  circumstances  shewing 
volition  and  capacity,  is  valid,  tbougb  made  m  ex- 
tremii,  and  tbougb  tbe  instructions  were  conveyed 
through  the  party  benefited.  Rou  v.  Chttier,  1  Hag. 
Ec.  ««7. 

Instructions  for  a  will  containing  the  fixed  and 
final  intentions  of  tbe  deceased,  are  valid,  if  tbe 
foimal  eteculion  is  prevented  by  death.  BiirroiM 
V.  Bnrrowt,  1  Hag.  109. 

Wbere  there  is  final  intention  proved,  and  exe- 
cution prevented  by  the  act  of  God,  tbe  mere  want 
of  execution  does  not  invalidate  an  in»trument  dis- 
)K>siiig  of  personalty*  The  disposition  has  tbe  same 
legal  effect  as  if  the  instrument  bad  been  actually 
signed  and  attested.  MtuUtmutn  v.  Muberly,  8  Hag. 
Ec.f47. 

A  will,  made  by  a  ioint  tenaut,  is  inoperative  as 
to  the  property  iu  joint  tenancy,  although  he  sur- 
vive bis  companion.  Due  d.  Jackson  v.  HiUy,  8  Law 
J.  M.C.  105,  a.  c.  10  B.&  C.  885. 

Letters  containing  final  te»tamenlary  intentions, 
are  valid  as  a  will,  the  deceased  conudering  no  fur- 
ther act  necessary  j  nor  will  they  be  invalidated  by 
tbe  deceased  not  having  subsequently  disposed  (as 
slie  tlien  purposed)  of  a  small  part  of  ber  property. 
Manly  V,  luikin,  1  Hag.  £c.  130. 

(ft)  Teitator*i  Capacily. 
[Dew  V.  Clurk,  4  Rum.  51 1,  Dig.  Law  J.  553.] 
A  will  may  be  pronounced  for,  though  both  tbe 


attsflling  yif  sms  dapoaa  to  Cbo  daoftsed'o 
dtT.     U  Bmm  ▼.  FUuhgr^  t  Hag.  £c  558. 

Where  there  is  a  great  change  of  dispositioB.  and 
a  total  departnre  from  fonnor  testameataury  intantioaa 
loag  adhered  ta,  it  is  matenal  to  examine  the  pro- 
bability of  tbe  cbsngs,  aapacially  if  at  tbe  time  of 
■Baking  tbe  latter  diapoaition  tbe  capacity  is  dovbc- 
ful ;  still  more,  if  tbe  peraoo  in  wboea  favour  lbs 
change  is  made,  posseasing  great  inflooBoa  and  av- 
tbority,  originatea  and  oondocta  tbo  whole 
action. 

A  person  wbo  can  understand  and  answer 
nally  queations,  may  atill  not  bo  capable  of  making 
a  will  for  all  purposoa.  Tbe  rule  of  law  is,  that  Che 
competency  of  tbe  mind  most  be  jndgod  of  by  tbo 
nature  of  tbo  act  to  be  done,  and  from  a  cobmct- 
ation  of  all  tbe  circnmatanoes  of  ibe  cane.  Menk  r. 
TftrrtU  and  Hmrdmg,  %  Hag.  Ec.  87.  ISf . 

If  there  is  no  evidence  o(  inmaity  ai  tbe  lime  of 
giving  instruciiMis,  tbe  coosaaisaion  of  ooicide  tbies 
days  afterwarda  will  not  invalidate  tbe  paper,  by 
raising  an  inference  of  preriona  derangement,  fiar- 
rvwi  V.  BHTmme,  1  Hag.  Ec.  109. 

Supervening  inaanity  is  sufBcient  to  aoconnt  for 
tbe  non- execution  of  a  paper  writtan  abortly  bafota, 
and  consistent  with  tbe  intentions  and  affectioas  ef 
the  deceaaed  ;  nor  will  it  so  reflect  back  oe  pm- 
▼ious  eccentricity  as  to  invalidate  auoh  paper.  B^ 
V.  Huhy,  1  Hag.  £c.  146. 

A  teatamoMtary  paper  cannot  be  aet  aade  on  tbe 
ground  of  monomania,  (the  docoaaod'a  betief  of  an 
attempt  to  poison  him,)  except  there  be  tbe  mast  de- 
cisive evidence  tbat  at  tbe  time  of  fhefmtimm  of  tbo 
paper  tbe  belief  amounted  to  insane  delosioa. 

Semble,  tbat  a  will,  of  peiaonalty  aaiy,  agraeaUe 
to  long  entertained  intentions,  prepared  two  BMBths 
before,  and  execution  merely  delayed  for  want  of 
witnesses,  would  be  valid  ss  an  unexecuted  papsr, 
even  tbougb  tbe  execution  finally  took  place  darisg 
aupervening  inaanity.  FuU4ek  ▼.  AUimmm,  3  Hag. 
Ec.527. 

Where  tbe  attesting  witnossea,  disinterested  ma> 
dical  men,  speak  strongly  to  tbe  sanity,  tbe  Court 
will  not  set  a»ide  a  will  on  proof  by  inteirogaioffMi^ 
but  without  plea,  that  tbe  deceaeed,  amay  veaia 
before,  had  been  under  an  ioaano  delnaioa.  Kemhk 
V.  OiHrch,  S  Hag.  £c  t73. 

I'he  deareat  and  moat  conaiatent  evidence  of  ca- 
pacity and  volition,  is  required  to  supped  a  oodicii 
conveying  bequests  of  such  extent  aa  to  be  iae- 
concileable  with  the  character  of  tbe  deceaaed,  and 
with  her  intentions*  as  proved  by  ber  affectioaa 
and  former  testamentary  diapoaitions ;  the  deosassd 
being  St  tbe  time  within  ten  days  of  ber  death,  and 
in  a  state  of  extreme  weakneaa  and  debility ;  all  her 
confidential  friends  excluded  or  absent,  and  those 
only  about  her  who  are  benefited  under  or  engaged 
in  tbe  preparation  or  execution  of  tbe  instnimmL 
hr^iige*  V.  King,  1  Hag.  Ko.  9.^6. 

The  Court  will  not  at  once  reject  an  all^tioa 
propounding  a  will,  which  aounda  to  folly,  irbea 
facts  are  pleaded,  shewing  that  tbe  deceMed,  ap  to 
his  death,  conducted  hiinaelf  in  tbe  ordissfy  con- 
cerns of  life  aa  a  sane  man.  Arbery  v.  AJte,  I  Hag. 
£c  214. 

The  will  (executed  eight  year»  before  deatb)  of  a 
woman,  wbo,  though  guilty  of  exceaaive  driuking 
9nd  ^eat  extravagances,  managed  ber  own  proptt- 
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ty,  reeeired  her  diTidendt,  did  vtrioot  aeU  af  boti* 
tieas,  corretponded  rationally  with  faer  fri«ndi,  and 
was  not  ihewn  to  be  under  any  delusioo,  cannot  be 
Mt  aside  on  the  ground  of  insanity ;  and  thoogb 
tneb  will — in  total  exdusion  of  distant  next  of  kin 
(with  whom  she  had  quarrelled) — be  in  the  hand* 
writing  of,  and  executed  at  the  office  of  her  attorney 
(one  of  the  ezeoutora,  and  restdaary  legatee  to  a 
great  amount,  he  and  his  family  haying  also  rery 
large  legacies),  and  the  attesting  witnesses  speak  to 
n  bare  execution, — documents  in  her  own  hand* 
writing,  shewing  both  capacity  and  knowledge  of 
oontents,  thoogh  not  mentioning  the  residue,  will 
■apply  the  additional  proof  required  by  such  eir- 
oumstance* 

Where  no  fixed  and  settled  delusion  is  shewn, 
and  consequently  no  decided  actual  insanity,  and  ex- 
traTagant  acts  are  acoounted  for  by  the  excitement 
of  liquor,  while  at  times  the  mind  wss  sound,— in 
order  to  aroid  a  will,  it  mast  be  proved  that  the 
deceased  was  so  excited  by  liquor,  or  so  conducted 
himself  during  the  particular  aet^  as  to  be  at  that 
moment  legally  disqualified  from  ginng  effect  to 
such  act. 

Delusion  has  been  generally  laid  down  as  an 
essential  constituent  of  derangement.  Sembh,  that 
insanity  has  neyer  been  held  to  be  established  in 
any  ease  where  delusion  has  at  no  time  prerailed. 

SembUf  that  a  lucid  interval  then  exists  when  the 
mind  is  apparently  rational  on  aU  subjects,  and  no 
symptom  of  delusion  can  be  called  forth. 

Where  clear  and  decisive  insanity  has  been  esta* 
bliahed  at  a  prior  time,  acts  of  a  doubtful  character 
are  of  more  force  in  proof  of  its  existence  at  the 
time  in  question :  ana  even  subsequent  decidedly 
insane  acts  may  reflect  back  on  acts  otherwise  equi- 
vocal ;  but  when  no  decided  acts,  prior  or  sabM- 
quent,  are  proved, — equivocal  acts,  however  nu» 
merous,  will  not  establish  insanity.  WhetUr  v. 
Aidermm,  S  Hag.  £c.  574—608. 

Where  the  deceased  wss  admitted  to  have  been 
insane  before  the  execution  of  two  asserted  wills, 
and  where  there  was  evidence  of  delusion  and  other 
ititlieia  of  derangement  existing  shortly  before,  as 
well  as  subsequent  to  the  acts, — proof  of  calmness, 
and  of  his  doing  formal  matters  of  business  under 
the  sanction  of  his  family,  are  not  sufficient  to  rebut 
the  presumption  against  the  papers. 

Every  person  is  presumed  sane  till  shewn  to  have 
become  insane :  the  presumption  then  changpes,  and 
a  party  setting  up  any  instrument  executed  after 
the  existence  of  insanity,  has  ihe  burthen  of  proof 
cast  on  him,  and  most  shew  the  mind  perfectly 
restored,  and  delusion  removed. 

In  civil  suits  the  law  avoids  every  act  done  during 
the  period  of  lunacy,  even  though  such  act  cannot 
be  connected  with  the  inflaence  of  the  insanity. 
Gro0m  V.  Thomai,  2  Hag.  £o.  433—6. 

When  the  opinions  of  persons  apparently  intend- 
ing to  depose  fairly  are  contradictoiy  as  to  capacity, 
particularly  if  facts  shew  the  deceased  was  occa- 
sionally capable,  the  Court  will  infer  a  fluctuating 
capacity.  The  will  of  a  person  in  such  a  state,  of 
which  probate  was  taken  out  four  months  after 
the  deceased's  death,  and  not  called  in  for  two  years 
and  a  half,  pronounced  for ;  there  being  satisfactory 
evidence  of  instructions,  and  of  capacity,  at  the 
time  of  ihefuetum. ;  the  disposition  contained  being 


conidstent  with  his  afTections,  and  its  variation  from 
a  will  executed  before  his  mind  became  impaired 
being  accounted  For  by  a  change  of  circumstances. 

The  influence  to  vitiate  an  act  must  amount  to 
force  and  coercion  destroying  free  i^ency ,  and  there 
must  be  proof  that  the  act  was  obtained  by  this 
coercion.  WiUiamt  v.  Goude  and  Bmnet,  1  Hag. 
£0.577—81. 

Where  the  widow,  in  opposition  to  a  will,  sets  up 
habitual  intoxication,  weakened  capacity,  and  cus>- 
tody,  she  may  also  plead  insane  dislike,  on  the  part 
of.  her  husband,  to  account  for  their  living  apart, 
though  the  delusion  may  not  be  sufficient,  per  §8,  to 
invalidate  the  will.  Reay  v.  Cowchtr,  1  Hag.  £c.  75. 

Where  the  drawer  and  attesting  witnesses  of  a 
will  (executed  ten  days  before  death,  by  a  person 
of  eigbty-five,in  weak  bodily  health,)  are  confirmed 
as  to  capacity,  volition,  and  free  agency,  by  adverse 
witnesses,  and  the  deceased's  affections  and  recog- 
nitions,—the  general  character  of  the  drawer  (an 
attorney  employed  by  the  deceased  for  many  years), 
and  slight  diacrepanoies  in  the  evidence  of  theyactusi, 
,  are  not  material.  A  will  in  such  a  case  pronounced 
for ;  and  the  opposer,  who  had  pleaded  incapacity, 
conspiraoy,  fraud,  and  circumvention,  condemned 
in  the  costs  incurred  since  the  giving  in  of  his  alle- 
gation.    Bird  V.  Bird,  f  Hag.  £c.  143. 

Where  there  is  a  general  oompetenoy  to  devise, 
the  Court  will  not,  but  upon  strong  evidence  of 
frsud  or  coercion,  gprant  a  new  trial. 

Where  the  parol  evidence  is  of  a  very  contradic- 
tory nature,  it  is  safer  to  judge  by  coIUiteral  facts, 
where  tbev  are  sufiiciently  strong,  as  to  the  com- 
petency of  a  party  to  make  a  will. 

A  long  and  varied  correspondence,  carried  on  by 
and  with  the  testator  for  a  series  of  years,  and  tlia 
execution  of  varioaa  deeds  by  him,  and  of  others  to 
him,  involving  property  to  a  large  amount,  is  suffi* 
dent  to  shew  his  general  competency  to  dispose  of  hia 
property.  Wright  v.  Tatham,  9  Law  J.  Chanc.  (65. 

Where  the  execution  of  a  codicil  was  clandestinely, 
and  without  previous  instructions,  obtained  from  a 
testator  of  eighty,  only  one  month  before  his  death, 
by  the  son,  the  person  solely  benefited,  and  bis 
associates,  the  disposition  being  contrary  to  the 
repeated  former  acts  of  the  deceased,  the  clearest 
proof  of  capacity  and  free  agency  is  necesssry. 
Codicil  pronounced  against,  and  the  son  condemned 
in  costs.     MaehmtU  v.  Hatidatyde,  9  Hag.  Ec.  211. 

(c)  Attettaiion. 

The  testator,  in  his  own  handwriting,  made  and 
executed  a  devise  of  his  real  eatates.  He  afterwards 
requested  two  persons  to  sign  their  names  to  it, 
which  they  did  in  his  presence,  but  they  did  not 
see  the  signature  of  the  teatator,  nor  did  he  inform 
them  that  the  paper  they  subscribed  was  his  will. 
Subsequently  this  paper  was  subscribed  by  a  third 
witness,  in  the  presence  of  the  testator,  who  in- 
formed this  last-mentioned  person  that  the  paper  in 
question  was  his  will.  Above  the  signatures  of  the 
witnesses  there  appeared,  in  the  handwriting  of 
the  testator,  these  words — "  In  the  presence  of  us, 
as  witnesses  thereto  :" — Held,  that  this  waa  a  suffi- 
cient atiettation  and  subscription  of  the  will  within 
the  Statute  of  Frauds.  Tht  Trustees  of  the  Britiih 
Muuum  V.  White,  8  Law  J.  C.P.  73,  s.  c.  6  Bing. 
S1Q,  s.o.  3M.&  P.  689. 
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Will  of  retl  eitate,  wholly  •  tMUtor's  wridof , 
gigned  by  him,  bat  not  in  the  presetioe  of  the  wit- 
nesM»,  nor  did  tbey  aee  his  sig^oature ;  nor  did  the 
witnespes  sign  in  eacb  other's  preaence,  but  one 
■eparatelv  at  one  tiine,  and  two  together  at  another 
time :— Held  ralid.  Wright  t.  Wry^ht,  9  Law  J. 
C.P.  172,  a.  c.  7  Bing.  457,  a.  c.  5  M.  &  P.  516. 

Doctrine  of  preaumption  as  to  the  atteatation  of 
wills  in  the  presence  of  the  teatator. 

A  Aer  two  verdicts  in  favour  of  the  due  execution 
of  a  will,  a  third  tnal  of  an  issue  was  directed,  though 
the  queaiion  was  one,  not  of  direct  evidence,  but  of 
inference  and  preaumption  from  probabilities.  Tk§ 
Earl  of  WinchiUea  ▼.  Wauchope,  7  Law  J.  Chanc. 
84,  a.  e.  3  Ansa.  446. 

(B)  Probate. 

(e)  Granting* 

A  person,  reaiding  in  one  dioceee,  went  on  buai* 
nesa  into  another,  having  with  him  on  tbatoccaaion 
property  exceeding  bL  in  value.  He  there  met  with 
an  accident,  and  died  in  conaequence  of  it.  He  had 
no  property  in  the  latter  dioceM,  except  that  which 
he  had  with  him  for  the  purpose  of  the  journey  :— 
Hfld,  that  a  probate  of  bis  will,  granted  by  the 
binhop  of  the  diocese  in  which  he  reaided,  and  ia 
which  hia  property  lay,  waa  aufiicient,  he  having 
died  in  itiuere;  and  the  canon  9,  t  Jamea  1,  laying 
down,  that  when  a  man  dies  on  a  journey,  thegoode 
which  are  with  him  at  the  time  of  hi»  death,  are  not 
bona  notahilia.  Doe  d.  AlUn  v.  Ovent,  9  Law  J.  K.B. 
2^23.  s.  c.  S  B.  &  Ad.  433. 

In  decreeing  probate,  the  Court  is  oaually  regn« 
Hted  by  the  grantof  the  Court  ofProbate,  where  the 
party  was  domiciled;  i  e.  the  competent  jurisdic- 
tion— in  thia  inatance  the  Court  of  Supreme  Judiea* 
ture  at  Fort  William,  Bengal.  Larpent  r,  Sindry,  I 
Hag.  £c.  38S. 

Probate  of  the  will  of  a  married  woman,  a  native 
of  and  domiciled  in  Spain,  granted  according  to  the 
law  of  Spain,  to  one  of  her  aons  as  executor,  on  affi- 
davita  aa  to  the  law  of  Spain,  and  the  identity  of 
the  parties.  In  ^  goods  of  Donna  Maria  de  Verd 
Maraver,  1  Hag.  £c.  496. 

The  will  of  a  party  who  died  in  Scotland,  and 
whoae  property  within  the  province  of  Canterbury, 
waa  in  the  dioceae  of  London  (amne  of  it  in  the 
funds),  having  been  proved  in  the  Consiatory  Court 
of  London,  and  the  deputy  registrar  of  that  court 
having  appeared  under  protest  to  a  monition  totrans- 
mit  such  will,  the  Court  will  not  overrule  the  pro- 
test, holding  a  prerogative  probate  unnecesaary,  as 
the  Archbiahop  and  Bishop  of  London  have,  by 
practice,  a  concurrent  jurisdiction  in  such  cases:  it 
will,  however,  in  aid  of  justice,  g^nt  an  additional 

J>robate,  if  required,  limited  to  the  property  in  the 
unda.     Scarth  v.  Bithop  of  London,  1  Hag.  £c.  6f6, 
SembU — That  a   dioceaan   probate  can   give  no 
authority,  nor  continue  any  privity,  as  to  a  satisfied 
term  in  another  diocese.  In  the  goods  of  Mary  Powell, 
3  Hag.  Ec.  195. 

Probate  may  be  granted  in  common  form  of  a  will 
written  entirely  in  pencil,  by  the  deceased,  who  a 
few  days  before  death,  declared  she  wished  it  to 
operate,  unless  altered.  In  the  goodt  of  ArminB 
Anne  Dyer,  1  Hag.  £c.  219. 
The  widow  having,  after  the   testator^s  death, 


will  to  be  dastroyed,  prohnte  af  €bm 
of  sueb  will  granted,  nad  tbe  widow 
the  whole  costs  of  Cbe  sait.     Martin  ▼. 
Hag.  £c.  244. 

llie  law  presomes  priwedfaem,  1st,  that  if* 
(a  will)  be  left  at  a  party's  hoaae,  it  conee  into  ha 
p<Msession ;  Sndly,  that  it  it  be  thos  traced  iaio  hm 
posaeasioD,  and  be  not  fortliconiiag  at  his  death,  ht 
destroyed  it.  A  draft  will  beio^  propounded  BBder 
these  circnmstaaoes,  the  Court  ptvwoaaced  the  d^ 
ceased  was,  as  far  as  appeared,  dead  iafeetatc^  sad 
condemned  the  party  setting  op  the  psper  ia  oaaia 
LiUie  T.  lAlUe,  3  Hag.  £c  184. 

A  draft  of  a  will  propoundedy  witfaoDtsettagftnfc 
bow  the  executed  will  was  lost,  pronoaacsd  ipinat 
LiUu  T.  Lt7/M,  3  Hag.  Eou  189. 

The  deceased,  suppoaiag  his  will  apfnoati;^  his 
wife  sole  executrix,  and  universal  legatee  fm  l^a, » 
be  lost,  made  in  Pera  a  nuacopatire  will,  (aetk 
oonformity  with  the  Statute  of  Frauds,}  with  a  { 
ral  revocatory  clause,  and  appointing  two  ez4 
and  bis  wife  universal  legatee  sbsolately. 
ecutors  renounced,  and  she  took  probate  of  that  affi 
in  Peru.  The  former  will  being  found  (^of  which  fiKt 
he  was  ignorant  at  the  time  of  his  death),  propels 
thereof,  at  the  wife*8  prayer,  granted  to  her.  In  the 
goodi  of  Richard  Moresby,  1  Hag.  £c.  37& 

A  testator,  while  at  variance  with  his  nh6aoM, 
having  made  a  will  in  favour  of  a  straager  ia  blood« 
beiug  afterwards  reconciled  to  his  fiuaily,  and  his 
full  capacity  down  to  his  death  being  admittBd;  t 
suhoeqaent  will  in  favour  of  his  £unily,  (produced 
shortly  after  his  death  from   the  cvatody  of  Aa 
drawer,  who  took  nothing  under  it,  nor  vas  a^ 
quainted  with  those  benefited  by  it,  the  /mttmm 
whereof,  though  occurring  in  seciet,  andia  a  atnags 
manner,  was  proved  by  the  drawer  and  two  uaisi- 
peached  witnesses,)  pronoenoed  for;  and  the  esses- 
tor  of  the  former  will  condemned  ia  fOL  uemineeg^ 
peiisarum,  he  having  directly  alleged  the  second  ail 
to  be  a  forgery,  but  succeeded  in  shewing  thediaver 
to  be  of  doubtful  character.    Young  t.  Bnmm,  1  Hag. 
Ec.  557. 

If  there  is  proof  either,  ia  the  paper  itself,  or  Asm 
dear  evidence  dehors,  1st,  that  the  writer  j'ntcaded 
to  convey  the  benefits  by  it  wbieh  vill  be  ooaveyed 
if  the  paper  be  considered  testamentary;  %ndly, 
that  death  was  the  event  to  giye  it  efieet,'&a  instia- 
meot,  whatever  be  ita  form,  may  be  admitted  to 
probate.  The  King*t  Proctor  y,  Demm,  3  Hag.  Ec 
ffl. 

Probate  granted  to  a  deed,  testimentaiy  ia  ill 
whole  purport  and  effect,  and  not  to  operate  till  aftsr 
death.  In  the  goods  of  Jomk  KniAt,  2  Hag.  £c 
554. 

Probate  cannot  be  granted  of  a  ^ufa  bariie 
nothing  to  give  testamentary  character,  nor  inteodsd 
to  operate  upon  the  death  of  the  writer,  but  to 
effect  a  gift  inter  vitoi.  Glynn  v.  OWeadcr,  f  tiig. 
£c  428. 

When  a  paper  is  not  intended  as  a  will,  hot  as  at 
inatrument  of  a  different  nature,  if  it  cannot  epsiata 
in  the  latter,  it  may  in  the  former  chaiaoter,  for  the 
form  does  not  affect  ita  title  to  probate,  provided  it 
is  to  carry  into  effect  the  intention  of  the  deceased 
after  death.  Afosterwaa  v.  Jtfa6er(y,  2  Ibg.  £c  «47. 
The  Court  will  not  (on  affidavits  of  capacity  md 
final  intention  and  on  conseat,)  deeres  probats  in 
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b«  coninOD  fbim  of  a  ptper  written  in  istrtmu,  mud 
ionfoBtd,  where  the  intereet  of  ntfDon  end  of  aa 
nfent  in  affected.  In  tki  goedi  rf  Hugh  Rou,  1  Hag!. 
So.  471. 

Where  minora  are  conoemed,  prohate  in  common 
brm  ennnot  be  granted  of  a  mere  memorandum  of 
toubcful  conatrnction,  on  affidavits  ahewing  that  the 
leceaaed  intended  lo  increaae  the  benefit  to  oertain 
egatees  under  a  formal  will,  and  was  prevented  hj 
leaih  from  giving  hia  aoUcitor  instroetions  to  that 
iffeet     In  tkegoodt  rfJama  Qibbt,  1  Hag.  £c.  376. 

A  paper  commencing  "  Memorandum  of  my  in- 
tended will/'  but  diepoeitive  in  terms,  aigned,  and 
intended  to  operate  if  no  more  formal  will  waa  made. 
Is,  unless  revoked,  entitled  to  probate.  Neither  in* 
itruotions,  nor  a  will  drawn  up  therefrom  (which, 
though  in  the  deceased's  possession  for  several 
months,  was  not  eieeuted  nor  shewn  to  be  finallj 
ietermined  on),  will,  either  as  entitled  to  probate, 
yt  as  letting  in  an  intestsej,  revoke  aoch  a  paper. 
Barwiek  ▼.  Mvi/tsf ,  t  Hag.  £c.  €25. 

Papers,  en  the  face  of  them  unfinished,  with  no 
circumstances  to  aecoont  foranch  their  state,  are 
presumed  to  be  sbandooed,  and  conaeqnently,  are 
not  entitled  to  probate.  Cundy  v.  MadUjf,  1  Hag. 
Be.  140. 

In  order  to  the  grant  of  probate  in  common  form 
»f  an  unfinished  paper,  there  must  be,  1st,  affidavits, 
itating  aucb  a  case  as,  if  proved  by  depositions, 
would  establiah  the  paper ;  and,  tndlj,  consent,  im- 
plied or  ezpreas,  from  all  parties  interested.  In  th§ 
food$  fif  Jtnnet  Thomatt  1  Hag.  £c.  695. 

When  a  paper  is  nnfinished,  the  presumption  of 
law  is  strong  against  it»  especially  when  it  is  to  alter 
an  executed  inxtrument ;  atill  mora  when  to  revoke  a 
disposition  of  the  bulk  of  the  property  to  the  de* 
oeased'a  own  fsmily,  and  transfer  it  to  a  stranger. 
lUaff  V.  Cowchtr,  S  Hag.  £c  234. 

The  Court  will  not  grant  probate  in  common  form 
of  a  paper  formally  drawn  up,  but  unexecuted,  and 
which  the  deceased  clearly  intended  to  alter,  nor  of 
a  aubsequent  paper,  in  the  deceaaed's  band-writing, 
but  undated,  uoaigned,  and  apparently  unfinished, 
and  with  nothing  to  ascertain  that  it  was  written 
shortly  before  the  destb,  or  that  it  embodied  the 
final  intentions  of  the  deceased,  the  deceased  being 
an  illegitimate  spinster,  and  the  Crown  opposing  the 
grant.  In  thB  goodt  rf  Einabeth  Robinton,  1  Hag. 
Ec.643. 

-  Without  the  consent  or  citation  of  the  next  of 
kin,  the  Court  will  not,  on  notion  supported  by 
affidavit  of  the  drawer,  (the  eiecotor  and  a  legatee) 
grant  probate  of  the  willunnigned,  dated  aome  years 
before,  and  with  an  atteataiion  clause  and  no  wit- 
nesses, and  a  recent  codicil  with  a  space  between 
the  laat  clause  and  signature.  In  tkegoodt  of  £/ita- 
beth  Adam»,  3  Hag.  Ec  258. 

Written  and  yerbal  instructions  being  given,  from 
which  a  will  was  prepared,  the  execution  of  which 
waa  prevented  by  unforeseen  cin  nmstancea,  and  by 
death  *,  the  Court,  the  widow  consenting,  will  grant 
probate  of  the  will  so  prepared,  (though  never  seen 
by,  nor  read  over  to  tbe  deceaaed,)  in  preference  to 
granting  administration  with  the  instructions  annex- 
ed, to  the  widow ;  the  deceaaed's  intention  being 
clearly  to  secure  the  interests  of  his  children  by  tbe 
interposition  of  executora.  In  iht  goods  rf  Archibald 
Bathgate,  1  Hag.  Ec.  67. 


Probals  in  common  form,  of  two  papers  Cone  un- 
finished), granted  on  a  proxy  of  oonsent  and  on  affi* 
davits  aocooating  for  their  state,  and  shewing  that 
the  deceased  intended  them  to  operate.  In  tlu  goodt 
of  CharUs  Brodorip,  \  Hag.  Ec.  485. 

Execution  being  only  prevented  by  death,  the 
Court  will  decree  probate  in  common  form  on  a 
proxy  of  conaent  from  all  in  nm  interested,  but 
those  not  in  tiie  will  not  be  bound  by  the  {pranL 
Intha  goodt  rfJamet  TnyloTt  1  Hag.  Ec.  641. 

A  paper  having  an  atteststion  clause  in  the  plural 
number,  but  only  one  witness  and  the  date  of  the 
year  written  on  an  eraaure,  (on  affidavit  of  the  exe- 
ontor  to  a  reoognition,  and  from  the  attesting  wit- 
ness to  the  time  and  intention  ofexecuting,)  probate 
of  auch  paper,  in  common  form,  decreed,  though 
one  of  four  persons,  entitled  in  distribution,  refused 
to  consent,  but  hsd  entered  no  cavsat.  In  tho goodt 
rf  Thomat  Vnnhagon,  1  Hag.  Ec.  478. 

Probate  in  common  foim,  decreed  of  a  paper  with 
an  attestation  clause  in  the  plural  number,  and  only 
one  witness,  on  affidavit  of  sn  implied  recognition. 
In  tht  goodt  rfGoarge  Winkfieid  Sjmrrow,  1  Hag.Ec. 
479. 

A  paper,  written  by  the  deceased  herself,  at  least 
three  months  before  her  death,  with  a  blank  for  the 
date,  an  attestation  clause — but  no  witnesses,  and 
unsigned,  with  other  evidence  to  shew  it  unfinish- 
ed ;  and  declarations  that  abe  intended  to  "  aettle 
her  wUl  in  a  few  daya,"  is  not  entitled  to  probste, 
either  as  intended  to  operate  in  its  sctual  state, 
or  on  tbe  ground  tltst  execution  was  pravented  by 
her  sudden  death  tbe  day  after  such  declaration. 
Braggt  V.  DyoT,  S  Hag.  Ec.  207. 

An  engrosaed  copy  of  a  will  having  been  read 
over  to,  and  approved  by,  tbe  deceased  who  intended 
to  execute  it  shortly  afterwards,  but  was  prevented 
by  desth ;  probate  in  common  form  granted,  (with 
oonsent  of  the  only  person  interested  under  an  in- 
testacy,) of  one  of  the  originally  engrossed  sheets, 
and  of  two  fairly  copied  sheets  substituted  for,  and, 
except  as  to  aome  clerical  errors,  not  affecting  the 
disposition,  corresponding  with  the  sheets  approved 
hj  tbe  deceaaed.  .  In  tht  goodt  rf  Samuel  Harvey,  1 
Hag.  Ec.  575. 

Probate  will  not  be  granted  to  a  paper  never  seen 
by,  nor  read  over,  but  only  explained  to  the  de- 
ceaaed, who  died  suddenly,  before  be  saw  the  soli- 
citor ;  the  anawera  of  the  executor  (speaking  againat 
his  own  intereat,)  being  the  only  evidence  of  inatmc- 
tions,  which  were  verbally  conveyed  by  him  to  tbe 
solicitor,  especially  when  the  intentions  of  tbe  de- 
ceased, appeared  fluctuating,  and  when  there  waa  a 
previooa  paper  in  his  handwriting,  clearly  entitled 
to  probate.  Maelue  v.  Etoing  and  Rtid,  1  Hag.  £o» 
»17. 

Where  a  teststor  eieeuted  a  will  and  two  codi- 
cils, and  afterwards  had  a  new  will  and  certain 
bonda  prepared,  which  were  in  conjunction,  to  dia- 
poae  of  his  property  on  the  ssme  principle  ss  his 
former  will,  and  died  when  preparing  to  aign  tbe 
new  will ;  fint,  tbe  execution  being  ilins  finally  de- 
termined on  and  pravented,  the  new  will  ia  entitled 
to  probate ;  and,  secondly,  the  new  will  being  never 
intended  to  operate  independent  of  the  bonds,  the 
Court  ia  bound,  in  order  to  carry  hia  intentions  moat 
nearly  into  effect,  to  grant  probate  of  tbe  new  will, 
and  of  the  unexecuted  bonds,  as  together  oontsining 
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bif  will,  and  to  revoke  •  f>robat«  of  the  former 
papeni.     MatUrman  r.  MaherUy,  t  H«ff.  Ec.  255. 

On  the  testator's  death,  an  alteration  appearing 
io  a  will,  which,  daring  his  lifetime,  was  in  tlie  cus- 
tody of  the  writer  (one  of  the  executors),  who  swore 
such  alterntion  was  made  with  the  testator's  concur- 
rence, hut  gare  no  further  explanation,  and  declined 
to  propound  the  will  so  altered, — the  Court  will  as- 
sign the  executors  to  take  out  probate  of  the  will  ia 
its  original  ntste,  the  residuary  leo;atees,  on  being 
personally  cited  to  propound  the  will,  or  to  shew 
cause,  &c..  not  appearing.  Parker  y.  Hickmott,  t 
Ha^.  Kc.211. 

When  pencil  alterations  are  inferred  to  be  delibe- 
ratire,  probate,  in  common  form,  will  be  granted  of 
the  paper,  without  such  alterations ;  the  only  party 
nstenaily  injured  by  such  grant  baring  executed  a 
proxy  of  consent  In  th^  gowitof  John  Howe,  1  Hag. 
Ec.«l«. 

The  primdfarie  presumption  is,  that  pencil  alter- 
ations are  deliberstire,  and  those  in  ink  final :  when 
they  are  of  both  kinds  in  the  same  instrument,  the 
presumption  is  strengthened.  A  doubt  whether  a 
testator  intended  a  particular  bequest  to  form  part 
of  his  will,  snd  to  take  effect,  will  not  vitiate  the 
whole  will,  especially  if  a  strong  disinclination  to 
die  intestate  be  sworn.  Hawhet  ▼.  Hawket,  1  Hag. 
E<-.  321. 

The  presumption  of  law,  that  pencil  alterations  are 
deliberatire,  may  be  strengthened  by  circumstancea; 
such  as  that  the  paper  was  originally  carefully  drawn 
up,  and  ahews  the  deceased  to  have  been  a  verj 
precise  man,  while  the  alterations  are  incomplete 
and  inaccurate,  rendering  the  sense  imperfect  and 
the  mesning  doubtful.  Edwardi  v.  Astley,  1  Hsg. 
£c.  490. 

Ink  alterations  in  a  will  being  carefully  made  and 
not  improbably  final,  the  Court  will  not,  on  the  non- 
appearance after  personal  service,  of  executors  ap- 
pointed, and  of  minor  legatees  msteriallj  benefited, 
thereby  grant  probate,  in  common  form,  of  the  paper 
as  originally  executed. 

Alterations  in  ink,  (in  the  margin  and  body  of  a 
duplicate  will,)  carefully  made  and  conformable  to 
long  entertained  and  lately  expressed  intentions- 
held,  to  contsin  the  testator's  finsl  intentions,  and 
entitled  to  probate,  liarenscrojt  ▼.  Hunter,  t  Hag. 
Ec.  65—68. 

The  presumption  being,  that  a  will,  when  exe- 
cuted, contains  the  deceased's  final  intentions,  to 
authorize  an  alteration  on  the  ground  of  mistake, 
there  must  be,  first,  an  ambiguity  in  the  paper;  se- 
condly, clear  proof  of  the  omission.  Allegation, 
pleading omisse,  rejected.  ShadhoU  ▼.  Waugh,  3 Hag. 
Ec.  .570. 

The  deceased  baring  between  instructions  for,  and 
the  execution  of,  his  will,  delirered  to  his  solicitor  a 
letter  of  testamentary  import  to  be  putwitb  his  will; 
probate  -thereof  decreed,  as,  together  with  the  formal 
instrument,  containing  the  Isst  will  of  the  deceased. 
In  the  goods  of  John  Dunn,  1  Hag.  Ec.  488. 

Of  wills  of  the  same  date,  that  in  the  testatrix's 
possettsion,  and  to  which  she  Isst  added  codicils,  ia 
entitled  to  probate,  together  with  the  codicils  found 
therewith,  and  unrevoked  codicils  found  with  the 
other  will.  In  the  goodt  of  Elitubeth  Crotley,  %  Hag. 
Ec.  80. 

The  will  and  first  two  codicils  of  a  British  bom 


cnbject,  icndest  md  — ttnliaro  ni  the  PbrtBgoiB 
dominions,  (th^will  disposJog  of  effects  parti r  a 
Portugal  and  partly  in.  f^g^nd,  >  exeorted  asd  po- 
porting  to  be  executed  according  to  the  lavs  of  Par- 
togal,  but  inferring,  diat  he  considered  bimnif  ■ 
Englishman,  admitted  to  p8x>b«te;  bot  two  lstcre»> 
dicils — fhUy  proved  as  to  capacitj  and  intcsxiaB, 
diaposing  aolely  i>f  moaej  in  the  British  faofia,  i^ 
tested  by  three   witnesses,  bat  not  exemted,  av 
purporting  to  be  executed,  sccoiJing  to  the  law  if 
Portugal — refused  probata  bjr  tbe  delegates,  mas' 
ing  a  sentence  of   tbe   prerogstive.     Stmaiff  v. 
Bernet,  S  Hag.  Ee.  375. 

A  person  dying  in  Seotlsnd,  having  by  Ua  wiD 
direct<-d  that  tbe  legatees  sfaoold  appoint  two  pv- 
aons  to  execute  his  testSBeiitary  beqae»ts,  ftobais 
granted  to  the  mmkioees  aa  executors,  ia  du^teit 
of  William  CHngam,  1  Ha^.  £c.  54a. 

A  testator  having  appomted  two  ezecnt<«,  sii 
prorided  that,  on  the  death  of  either  of  then,  t«« 
others  should  be  aubaiitated  :  on  the  death  of  lk 
original  executor,  who  bad  proved  the  will,  sad  « 
•  proxy  of  consent  (roas  the  other,  probata  wiTi  hs 
granted  to  one  of  the  sabatitnted  ezecnUMB,  k  i{h 
peering  to  have  been  the  testator's  inteotioBS  that 
the  aabstitution  should  take  place  an  the  destfa  of 
either  of  the  original  executors,  whether  isppeaiog 
in  the  teststor*s  lifetime  or  afterwards,  /a  tie  geedt 
of  the  Rev.  Sir  John  Ughton,  Bart,,  I  Hag.  Ec  tS5. 

Probate  in  common  form,  of  a  paper  widb  sa  at- 
testation clause,  and  no  witness,  deciaed  to  the  only 
person  entitled  under  an  intestscj,  on  aflbdirit  oif 
recognitions  of  it,  aa  his  will  bj  the  deeeaseA.  Ia 
the  goodt  of  William  HoUem  Jerrmm,  1  Hag.£c.5J0L 

Probate  (as  of  a  codicil )  refnsed  to  a  paper  as  aot 
testamentary,  though  found  in  the  same  envelope  is 
the  will  and  a  oodicil,  snd  explanstonr  to  the  ex»- 
cutors  of  the  nature  and  value  of,  and  moat  adv»- 
tageoua  mode  of  managing  the  deceased's  property, 
hut  having  no  dispositive  nor  revocativa  cie^ 
Taylor  v.  D*EgvilU  and  Bebb,  3  Hag.  Ec.  eof. 

(6)  ReralUng, 

A  married  woman  living  apart  from  ber  Aosisad, 
being  joined  in  the  probate  of  a  wil/  (aothonxing 
ber  "  to  act  aa  executrix,  in  all  respecta,  withoat 
ber  husband,'')  but  not  having  intermeddWd:  the 
Court,  on  tbe  Bank  refuaing  to  transfer  stock  with- 
out the  husband,  will  revoke  aoch  probate,  and  grant 
it  to  the  remaining  execotora.  Ueek  v.  Cartii,  1 
Hag.  Ec.  1«9. 

Probate  of  a  will  of  a  feme  covert  (supposed  at 
the  time  of  the  grant  to  have  been  aole.)  revoked ; 
and  adminiatrstion  granted  to  her  next  of  kia,  the 
husband  having  died  after  ber.  The  adndsittratifla 
of  a  feme  covert's  goods  left  unadministered  by  lbs 
husband,  baring  been  held,  in  several  cases,  to  be- 
long, under  the  SI  Edw.  3.  s.  1.  c.  11,  and  f  1  Hn. 
8.  c.  5,  to  the  next  of  Idn  of  the  wife  at  tbe  time  of 
her  death,  though  the  right  to  the  ofoperty  ie  ia 
the  representatives  of  the  husband,  is  the  goodt  cf 
Mary  Alicia  Gill,  1  Hag.  Eo.  341. 

Where  capscity  and  volition  are  estsblished,  a 
party  suing  in  t'nrmd  pauperie,  who,  sfter  a  long 
acquiescence,  calls  probate  in  a  will,  on  a  suggestkm 
of  incapacity,  fraud,  and  circumvention,  may  be 
condemned  in  costs :  and  the  taxaticmbesoapssdsd. 
Wagner  v.  Mean,  f  Hag.  Ec.  524. 
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(e)  Duty. 

On  proving  a  frill,  the  ezeculor  BMd  not,  in  the 
msnount  for  which  probate  duty  is  paid,  inciada 
debts  due  to  the  testator,  which  are  either deapermte 
or  doubtfal ;  and  the  esecator  has  a  right  to  ezer- 
oiee  his  judgment  fairly  and  bomd  fidt,  whether  % 
alebt  U  doubtful  or  bad.  Motat  t.  Chaft4r,  4  C.  & 
I*.  524.    [Tenierden] 

Probate  duty  is  not  payable  upon  aoch  part  of  the 

■■mritn   ai£  an  Eogliah  testator  dying  in  this  ooantr^ 

mM  oonaiats  of  property  in  a  foreign  oouatrjir  at  his 

decease,  although  it  be  afterwards  brought  into  and 

sdminiatered  in  this  oonotry  by  the  executors  ;  it 

BM>t  beiDip  the  administration  of  the  assets,  but  the 

local  situation  of  those  assets  at  the  death  of  tba 

testator,  which  renders  the  probate  duty  payable, 

AtivTHBy  General  v.  Dim^nd,  9  Law  J.  Excb.  90,  s.c. 

t  C.  &  J.  356,  •.  c.  iTyrw.  «43. 

(C)  Proof. 

(o)  JngsneraL 

Parol  «Tidenee  of  deolaratioas  made  by  a  testator 
In  his  last  illness,  tending  to  impeach  his  will,  is  not 
adnriasible. 

Where  impntationa  were  cast  upon  the  conduct 
of  (be  attorney  who  prepared  a  will,  and  who  was 
one  of  the  atteating  witnesses,  tending  to  charge  him 
with  fraud  in  the  execution  of  it — the  Court  held, 
Ifaat  witnesses  might  be  called  to  prore  bis  geawal 
80od  character.  Frseif  and  Rm,  demandants; 
Bsed,  tenant,  7  Law  J.  C.P.  163,  s.  o.  5  Biog.  435, 
S  M.  &  P.  4. 

In  the  case  of  a  bill  filed  by  an  beir-at-taw  to  set 
aside  a  will,  on  the  ground  of  incompetency,  the 
Court  directed  an  inane  deviiavit  vel  non,  to  try  the 
▼alidity  of  tbe  will : — Held,  that  it  ia  no  ground  for 
a  new  trial,  that  the  devisee  did  not  call  all  the 
aabflCTibing  witnesses.  Wright  v.  Tatham,  9  Law 
J.  Chano.  965. 

(6)  In  tfts  EecUtiastical  Court. 

A  next  of  Idn,  contesting  a  will  propounded  by 
an  executor,  may  take  out  a  decree  citing  all  per* 
sons  interested  under  the  will,  "  tosaeprocsedinga." 
Cokia  r.  Prater,  1  Hag.  £c  lOT. 

Where  a  teatameotary  paper  ia  asiertad  to  bsTS 
existed  since  the  death  of  the  alleged  teatatriz,  and 
to  have  been  subsequently  deetroyed,  these  allega* 
tlons  mnit  be  prored  by  the  oleareat  and  most  strin* 
gent  evidence.     UnbU  r.  Cimrk,  1  Hsg.  £e.  1 15. 

A  testamentary  inatronwnt  may  be  estabUsbad 
against  the  eridence  of  all  tbe  aubscribing  witnesses ; 
hut  each  a  ease  woaKd  require  to  be  supported  by 
the  whole  ret  geeUt,  by  strong  probability  arising 
fram  the  conduct  of  aO  partiea,  and  by  the  impro- 
baUlity  of  the  practice  of  fimud,  circomvention,  or 
vndae  ioioenoe.  Maokantia  r.  Handaeyde,  9  Hag. 
Ee.9l9. 

A  legttee,  whose  legacy  had  been  paid  him,  har- 
iag  been  examined  witliout  releaaiog,  allowed  to  be 
ia*piedaocd  on  his  and  the  ezecotor'a  giving  mutual 
releasee,  and  on  the  latter  depositing  In  ihe  regietrr, 
to  abide  tbe  iasne,  a  sum  aoflkient  to  cover  the 
legacy.    Cooper  v.  Derrtsnufs,  1  Hsg.  £o.  46f . 

Meie  evidenoe  of  eteention  of  a  will  and  codicil, 
bye  peiton  of  weak  and  inert  mind,  appointing 
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atloiMy  and  agent  aola  asecntor,  md  abnoat  ani- 
TBiaal  legates  of  a  large  property,  ia  ioauSeieBt 
without  proof  of  instmctions  by  the  deceased ;  ia» 
•trocdons  for  the  will  being  given  to  the  aolicitor, 
who  prepared  and  attested  it,  by  and  in  the  head* 
writing  of  the  executor's  father  (alao  the  deceased'a 
co-agent  and  attorney) ;  the  codicil  being  prepared 
exelosively  for  bis  own  benefit  bv  the  executor,  ia 
whoae  honse  the  deceaaed  was  livug,  apart  from  his 
family  ;  and  other  circoaostanoes  strongly  inferring 
fraud  and  circumvention.  Ingramr,  Wyatt,  1  Hag. 
£c.384. 

In  a  case  of  perfectly  sound  mind,  and  free  from 
any  suspicion  of  imposition,  evidence  of  bare  ezo- 
oution  is  soffident }  but  where  the  decaaied's  atfanv 
ney  ia  the  drawer  of  the  will,  and  the  person  prin* 
dpaUy  benefited,  the  jealouey  of  the  Court  it 
excited,  and  demands  more  than  proof  of  bare  exe- 
aeution.     Wheeler  v.  AldarMon,  8  Hag.  £c  587. 

In  oovrts  of  probate,  it  ia  almost  a  asttled  pcinoi* 
pie  not  to  proBounoe  for  disputed  papers,  on  evi- 
dence of  handwriting  alone. 

Evidence  to  the  genninaneas,  not  of  a  mere  sig* 
nature,  but  of  a  holograph  of  aome  length,  is  mora 
oogent  and  weighty  than  eridenoeof  a  contrary  tan* 
dency.  Conttabla  v.  Steibal  and  Emamialf  1  Hag. 
£c.60,  61. 

The  Court  will  not  pronounce  for  a  paper,  on  the 
evidence  of  handwriting  alone ;  but  that  proof,  joined 
with  cironmstsnces  H  probability,  is  snftcient. 
Headimgton  v.  HeUaway,  3  Hag.  £c  S80. 

Dieatmilitude  of  handwriting  is  very  weak  and 
deceptive  evidence,  and  of  slight  weight  only  againat 
evidence  of  similitude ;  bat  againat  poaitive  evi. 
denoe  of  witneases  atteaciog  and  deposing  to  a  aig- 
aatore,  aa  actually  made  in  their  presenoe,  it  can 
searcely  have  any  effect.  Young  v.  Brown,  t  Hag. 
£c.  569. 

Id  acaae  pregnant  with  appearancea  of  frauds  and 
resting  for  support  on  the  attaating  witnesses  alone, 
these  witnesses  must  be  beyond  saspieion  ;  if  at  all 
shaken  in  credit,  no  part  of  their  evidence  can  be 
relied  on.     Brydget  v.  King,  1  Hag.  £o.  t88. 

Where  a  will  is  impeaohed  on  tbe  ground  of 
fraud,  the  partiea  who  aeek  to  eatablish  the  will 
must  remove  or  explain,  and  ao  neatralise  the  facta 
out  of  which  the  suspicion  aroae. 

The  relation  of  client  and  attorney,  between  a  tes- 
tator and  the  party  benefited  bv  his  will,  exeites  sus- 
picioB.    Wyatt  V.  Ingram,  8  Hsg.  £c.  468. 

To  entitle  aa  nnfioished  paper  to  proof,  it  is  ne- 
cessary, firat,  to  connect  it  most  clearly  with  tbe 
deceaeed ;  eeeondly,  to  shew  fixed  and  final  inten- 
tion ;  thirdly,  completion  prevented.  Jametom  v.  CouJIce, 
1  Hag.  Ec.  8?. 

Extrinsic  evidence  is  neoessary  to  make  an  un- 
finished paper  operative,  nor  will  a  proxy  of  conaeat 
from  all  entitled  in  distribution,  or  otherwise,  justify 
tbe  Court  in  granting  probate  to  snob  an  instru- 
ment, unless  the  sffidavits  aet  forth  focta,  which,  if 
proved  in  solemn  form  of  lew,  woold  sustain  a  dis' 
puted  paper.  In  thagoodt  of  Aaron  Hurriil,  1  Hag. 
Ec.  25f . 

A  paper  manifestly  unfinished  and  fanperfeot,  can- 
not be  proved  on  mere  afidaviu  of  finding,  band- 
writing,  and  the  non>ezistenee  of  sny  other  testa- 
mentary paper.  Im  Ifte  goode  ef  EHuihefh  Wenloek, 
1  Hag.  Ec,55l. 
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An  aUag»tion  rtpropoandiag  two  unfioialied 
papers  rejected ,  the  facta  not  being  sufficient  to 
rebut  the  adverse  presumption  of  law  ;  and  the  ad- 
minitftrator  who  appeared  under  protest  dismissed 
with  costs. 

When  an  instrument  it  unfinished,  its  state  most 
be  accounted  for,  either  by  shewing  completion  pre- 
rented,  or  that  the  decessed,  abandoning  his  inten* 
tion  of  finishing  it,  meant  it  to  operate  in  that 
form  without  any  further  act.  Wood  ▼.  Medley,  1 
Hag.  £c.  66t~71. 

The  indoraement  "  Heads  of  Will,"  on  a  paper 
/airly  written,  aigned  and  dated,  leta  in  parol  en- 
dence  of  intention  ;  but  ih»  primd  facie  inference 
rather  is,  that  such  paper  waa  intended  to  operate,  if 
no  more  formal  instrument  were  drawn  up.  An  alle- 
gation propounding  auch  a  paper,  with  alterations 
made  from  time  to  time,  adaptingit  to  the  deceased's 
eircumstsnces,  and  pleading  facts  inferring  adherence, 
admitted  to  proof;  but  on  the  parol  evidence,  the 
paper  pronounced  against  Mitchell  ▼.  Mitehtli,  t 
Hag.  £c.  74. 

1'be  Court  of  Probate  does  not  admit  parol  evi- 
dence, to  ahew  an  error  in  a  teatamentary  paper, 
unless  there  be,  1st,  some  ambig^ty  on  the  face  of 
the  instrument;  Sadly,  the  meana  of  obtaining  clear 
and  indisputnble  proof  of  the  deceased*s  intention. 
Harritou  ▼.  Stone^  t  Hag.  £c.  6S8. 

In  the  Court  of  Probate  an  ainbiguity  on  the  face 
of  a  paper,  as  to  the /actum,  e,g.  whether  a  revo- 
catory clause  was  intended  to  operate  as  a  general 
or  only  as  a  partial  revocation,  lets  in  parol  evidence. 
Draper  v.  Hitch,  1  Hag.  Ec.  677. 

In  order  to  the  admisMon  of  parol  evidence  in  a 
Court  of  Probate,  to  eiplain  an  ambiguity  upon  the 
factum  of  an  inatrument,  the  ambiguity  must  be  on 
the  face  of  the  paper ;  and  the  facts  to  be  proved 
must  completely  remove  that  ambiguity.  Draper  v. 
Hitch,  1  Hng.  £c.  678. 

The  party  setting  up,  as  a  will,  a  paper  not  on  ita 
face  testamentary,  must  show  testamentary  inten- 
tion ;  and  as  the  law  in  such  cases  lends  its  aid  only 
to  effect  intention,  the  question  is,  whether  such  a 
paper,  if  treated  as  testamentsry,  will  in  truth  give 
effect  to  the  deceased's  intention,  though  the  Court 
cannot  look  at  the  effect  of  an  instrument  clearly 
teatamentsiT  on  its  face.  The  King's  Proctor  v. 
Daiue$,S  Hag.  £c.  SIB. 

Declarations  of  testamentary  intentions,  if  unao- 
companied  by  any  immediate  acta,  are  always  looked 
upon  with  great  caution,  and  their  weight  depends 
upon  all  circumstances  accompanying  and  connected 
with  them.    Mynn  v.  Robinton,  %  Hag.  Ec.  187. 

(D)  Revocation. 

[^HtMtgei  V.  Green,  4  Russ.  98,  Dig.  Law  J.  556. 
Kifke  V.  Kirke,  4  Russ.  435,  Dig.  Lsw  J.  5.'>7.] 

A  will  found  in  the  deceaaed's  repoaitories  with 
the  aeal  cut  off,  is  to  be  presumed  to  be  cancelled 
hy  himself,  ani»no  cancellaiidi,  and  can  only  be  re- 
vived by  some  further  act.  Costs  out  of  the  estate. 
Administration  to  the  widow  refused.  Lambell  v. 
Lamhell,  3  Hag.  Ec.  568. 

An  executor  having,  in  pencil,  altered  a  will  (by  the 
direction  of  the  testator,  who  approved  of  it  when  so 
altered,)  and  then  cancelled  it,  only  in  order  that 
another  might  be  drawn   up,  the  preparation  of 


which  will  was  prBventcd  hy  the  death  of  tte  de- 
ceased ;  probate  of  the  caDcelled  will,  in  its  ov^inal 
state,  will  be  granted,  oo  •  pnixy  of  ommavt  bemg 
given  by  all  the  persoiiB  interastod.  /■  thegeede^ 
WUVtam  Appelbee,  1  Hag.  £c.  143L 

CauceUatioa  o(  one  dapUcate  a   eaaeeDatiaB  sf 
both.    In  deceaaed's  custody,  must  be  presemed  m 
be  cancelled  by  deoaaaed.    'LiUim  r.  IMUe,  S  Hag. 
£c.  191. 

Teatatrix  having  (withoot  deatrojtng  the  seal  at 
signsture,)  partially  matilated  a  duplicate  wifi,  hst 
retained  in  her  own  poaseasion,  and  carefaHy  fs^ 
served  entire  the  other  duplicate  :  such  maiiJatisa  is 
neither  a  total  nor  a  partial  revocatioB.    Oa  evi- 
dence of  uninterrupted    affection    for  the  pvosc 
benefited,  will   pronounced  for.      Coats  oat  tf  fhs 
estate.     BAtberts  v.  Rouud,  5  Hag.  Ec.  548. 

A  will  being  executed  in  duplicate,  oae  part  sC 
which  was  proved  to  have  been  in,  and  was  sever 
traced  out  of,  the  deceased's  posBea»ton,aBd  was  sst 
found  at  bis  death,  the  prusdyarie  presomptioBS  an, 
first,  that  the  teatator  destroyed  the  part  ia  bia  eva 
poaseaaion;  and  aecond,  if  the  first  be  net  re- 
pelled, that  he  intended  thereby  to  revoke  cfaedapli- 
cate  not  in  hia  poaaeesion.  The  deceased  proaooaoid 
dead  intestate.     Coloin  v.  Frater,  2  Hag.  Ec  S66. 

A  married  woman  having,  under  a  certain  seCde- 
ment,  and  also  under  her  mother's  codicil,  made  a 
will ;  and  under  her  mother'a  codicil  i^tedficsUy, 
and  under  "  all  and  every  other  power,"  &e.  gene- 
rally, made  a  aecond  will  with  a  geoeral  rsvocatory 
clause  : — the  Court  of  Probate  will  giaat  a  geaeni 
administration  with  the  latter  will  annexed,  bat  eot 
pronounce  against  the  former  will,  leaving  it  to  ths 
Court  of  Construction  to  decide,  whether  the  feneer 
will  is  thereby  revoked.  Draper  v.  HUek,  1  Hag. 
Ec.  674. 

Deceased  having,  under  a  trust-deed,  power  to 
dispose  of  certain  effects,  by  a  will  attested  by  two 
witnesses,  such  a  will  is  revoked  by  a  aabseqeeot 
will,  containing  sn  express  revocatory  daase.  duly 


executed,  but  attested  by  only  one  witness  ;  the  di»> 
position  intended  by  the  deceased  being  thereby 
completely  effected.  Riehardsmt  v.  Barry,  3  Heg, 
Ec.  249. 

Marriage  and  birth  of  iasue,  is  not  an  ahsoWte, 
but  a  presumptive  revocation  of  a  ptior  wfll,  tha  law 
presuming  an  intention  to  revoke,  arising  from  a 
change  of  condition  and  new  obligations;  if  such 
change  of  condition  and  new  obligatioasare  provided 
for,  and  the  intention  to  revoke  cannot  be  prrtaowd, 
the  ref ocatioB  does  not  take  place.  Therefire,  a 
will,  in  favour  of  the  iasue  of  a  former  maniage,  is 
not  revoked  by  a  subsequent  marriage  and  biith  of 
issue,  such  marrisge  snd  issue  having  been  providad 
for  by  settlement.     Talbot  v.  Tattul,  1  Hag.  Ec  705. 

A  second  marriage,  and  the  birth  of  issoe,  is  not 
a  revocation  of  a  will  made  in  favour  of  the  childna 
of  a  former  marriage  and  an  illegitimate  child,  wbsis 
the  second  wife  has  some  real  property  aetded  on 
her  and  her  issue,  under  her  father's  will,  sad 
where  the  deceased  bad  poasessaon  and  foil  know- 
ledge of  the  existence  of  such  wilL  Joknem  v.  WeU$, 
t  Hag.  Ec.  561. 

A  man  devises  freehold  and  copjh<M  laada,  and 
surrenders  the  copyholds  to  the  use  of  his  will :  af- 
terwards, by  a  aettlement  made  previoos  to  his  lur- 
risge,  he  conveys  the  freeholds  to  tmatasa  aad  their 


WILL. 


307 


laeir«  to  the  use  of  bim,  tbe  husband,  for  lifb ;  and, 

9L€tcr  bi*  death,  to  the  intent  that  hia  wife  may  have 

«L  yearly  rent-charge  dnriog  her  life,  with  remainder 

"fto  tlie  husband  and  his  heirs  ;  and  be  further  core- 

vaanted   to   surreoder  the  copyholds  to  the  uses  of 

^be  settlenoeot : — Held,  that  the  derise  of  the  free« 

liolde  larain  revoked  by  the  settlement:  that  the  derise 

o£  the  copyholds  waa  not  reroked  by  the  covenant 

%€>  surrender  them  to  the  uses  of  the  settlement. 

Vau}9er  ▼.  Jeffery,  S  Rass.  479,  s.  c.  7  Law  J.  Cbanc. 


The  1^11  of  a  fieme  covert,  made  daring  marriage, 
under  a  settlement,  is  not  revoked  by  her  surviving 
the  hosbavd.   Morwan  r.  Thompton,  S  Hag.  Ec.  239. 
A    and  B,  being  tenanta  in  common  of  certain 
premises,  made  partition  by  lease  and  release ;  and 
Ik  satisfied  mortgage  term,  which  eiisted  in  B's  on- 
divided  moiety,  waa  aasig ned  to  a  trustee  on  trust, 
as  to  the  premises  allotted  to  A,  to  attend  the  inhe- 
ritance : — Held,  that  a  prior  will  of  A  was  not  re- 
voked by  these  transactions.     Batian  v.  CtomU,  7 
Law  J.  Cliano.  188,  a.  c.  1  Tarn.  164. 

A  testator,  in  the  case  of  an  event  which  happen- 
ed after  his  death,  directed  a  freehold  estate  to  be 
sold,  and  the  produce  applied  upon  the  tmsta,  in- 
tents, and  porpoaes  afterwards  expressed  in  his  will, 
as  to  his  residnary  personal  estate  :  by  a  codicil  bo 
revoked  the  gift  in  hie  will,  of  his  residuary  per- 
sonal estate,  and  made  a  new  disposition  of  it.     The 
produce  of  the  freehold  estate  is  not  thereby  aflTected, 
but  peases  upon  the  trusts,  intents  and  purposes, 
which  were  expressed  in  the  will,  aa  to  the  reaidn- 
try  personal  estate.    Frtmeis  v.  Collier,  4  Rusf.  S31* 

(£)  Revival  and  Rbpoblioation. 

The  destruction  of  a  latter  will  revives  a  former 
will  nearly  of  the  aame  import ;  the  motive,  on 
which  the  variation  was  made,  having  ceased  to 
operate  ;  and  reconciliation  to,  and  declarations  in 
favour  of,  the  univeraal  legatee  under  the  former 
will,  just  previoua  to  death,  being  ahewn  ;  such  re- 
vival being  alwaya  a  question  of  intention,  and  ad- 
mitting of  parol  evidence. 

It  in  not  aettled,  whether  the  principle  of  law  is, 
that  on  the  revocation  of  a  latter  will,  a  former  will 
is  premimed  to  revive,  or  not.  Kirkcudbright  v. 
Khkeutlhri^t,  1  Hag.  Ec.  3«5,  6. 

A  willow  having,  sfter  the  death  of  her  huaband, 
delivered  a  will  made  during  coverture,  to  her  eie- 
cotor,  for  safe  custody,  such  delivery,  coupled  with 
other  recognitions,  amounts,  in  a  Court  of  Probate, 
to  a  republication,  rendering  it  a  new  will  of  which 
the  ezscntors  sre  entitled  to  a  general  probate. 

A  codicil  duly  atteated  by  three  witnesses,  re- 
ferring to  the  will,  and  desired  by  the  testator  to  be 
taken  aa  part  of  his  will,  pasaes  freehold  property, 
acquired  between  the  publication  of  the  will  and 
that  of  the  codicil;  unless  an  intention  to  the  con- 
trary appear. 

A  testator  by  hia  will  deviaed  the  residue  to  his 
wife  in  fee.  He  afterwards  parchaaed  freehold  pro- 
perty, and  made  a  conveyance  of  part  to  uses  which 
rendered  the  conveyance  void  under  the  Statute  of 
Mortmiio.  Subaequently,  by  a  codicil,  he  gave  a 
life  interest  to  his  wife  in  the  whole  of  the  after- pnr- 
chieed  property ;  with  remainder  to  other  persons  t 
•>^Held,  that  no  intention  appeared  againat  paaaing 
the  Mbtequentiy-acquirad  property  ;   and  conae- 


quently,  that  the  part  which,  by  reason  of  the  void 
oonveyance,  fell  into  the  residue,  paaaed  to  the  wife. 
Goodtitle  d.  David  v.  Williams,  8  Law  J.  K.B.dS6, 
8.  c.  10  B.  &  C.  893. 

A  testator,  by  his  will,  specificsUy  devi.4es  an 
estate  to  his  wife,  and,  after  certain  bequests,  he 
gave  and  devised  to  her  all  other  hia  freehold,  copy- 
bold,  and  leasehold  estates,  not  thereinbefore  other- 
wise disposed  of.  By  a  codicil,  after  reciting  the 
deviaes  to  his  wife,  be,  in  caae  hia  wife  ahould  die 
before  him,  devised  all  hia  said  estatea  to  trurteea 
upon  certain  traats:— Held,  that  the  will  was  not 
republished  by  the  codicil,  ao  as  to  paaa  estates  pur- 
chased between  the  date  of  the  will  and  the  codidl. 
Smith  V.  Dermer,  3  Y.  &  J.  S78. 

(F)  Codicils. 

Handwriting  and  finding  are  sufficient  to  support 
a  codicil  confirming  a  legacy  under  a  will,  which 
codicil,  out  of  the  custody  of,  and  waa  propounded 
by,  the  person  solely  beuf  fited  under  it,  who  had 
been  sworn  executor  of  the  will  and  one  codicil, 
four  montha  before  producing  this  psper,  and  the 
validity  of  whose  legacy  under  the  will  waa,  at  the 
time,  a  question  depending  in  the  Court  of  Chancery. 
Conttable  v.  Steihel,  1  Hag.  Ec.  56. 

The  prpsamption  is,  that  a  codicil,  disposing  of 
realty  as  well  as  personslty,  unattested,  only  signed 
by  initisls,  snd  with  many  interlineationa,  is  un- 
finished and  preparatory  ;  and  then  itmuat  beshewn» 
that  the  deceased  thought  it  would  operate  in  its 
actual  form,  or  was  prevented  by  a  sufficient  cause 
from  finishing  it.  Reay  v.  Coweher,  2  Hsg.  £o. 
S49. 

A  codicil  produced  under  mjrsterious  circum- 
stances, eighteen  months  after  the  deeeaoed'a  denth, 
there  being  no  evidence  of  finding,  nor  of  anything 
directly  connecting  it  with  the  deceaaed,  cannot  be 
eatablished  on  evidence  of  handwriting  alone,  par- 
ticularly when  auch  evidence  is  conflicting,  and 
when  other  circuraatancee  raiae  a  suspicion  of  the 
genuineness  of  the  instrument.  Crup  v.  WalpoU,  2 
Hag.  Ec.  531. 

A  teatator  having,  ten  years  before  his  death, 
when  in  perfect  health,  executed  a  will,  and  subse- 
quently a  codicil,  conformable  to  his  sscertained 
afloctiooa,  and  two  and  a  half  years  before  hia 
death,  after  a  paralytic  stroke,  producing  at  leaat 
great  bodily  infirmity,  having  executed  a  second 
codicil,  materially  departing  Irom  thoae  inatra- 
ments,  and  six  months  before  his  death,  a  third 
codicil,  revoking  the  aecond,  and  reverting  to  the 
former  diapoaition ;  probate  of  the  will,  firat  and 
third  codicils  granted— there  being  no  aatisfactory 
proof  of  a  change  of  hia  afiectioos,  and  the  evidence 
of  volition  and  capacity  being  at  leaat  aa  strong  in 
support  of  the  third,  aa  of  the  aecond  codicil.  King 
V.  FarUif,  1  Hag.  Ec  502. 

(G)  CONSTROCTION. 

ICroker  v.  Martin,  1  Dow.&  CL  A.C.  15;  Dig.  Law 

J.  561.] 

Where  it  ia  a  queetion  of  construction  of  the  mean- 
ing of  the  will,  to  be  determined  by  intention  of  the 
teatator,  recourae  muat  be  had  to  the  general  tenor 
of  the  whole  will.  Rentage  v.  Lord  Andaver,  10 
Price,  316. 
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WhethMT  tke  aiprfesaioD  m  t  will,  "  im  cue  of 
dMth,"  refers  to  a  deetb  in  the  lifetime  of  the  tee- 
tetrix,  or  to  t  death  at  any  time,  depends  opon  the 
context.  TiUon  r,  Jones,  TiUun  v.  TAoniftm,  1  Ru8a» 
Ic  M.  555. 

The  words  **  personal  repreeentstives,"  are  to  be 
uaderatood  in  the  ordinary  aense  of  exeoutors  and 
administrators,  unless  eontrouled  by  the  .context  of 
the  will.  Sabertan  ▼.  Skeett,  1  Rubs.  U  M.  587,  s.  c* 
1  Tarn.  385. 

Tn  order  to  exonerate  the  personal  estate  frosi  the 
payment  of  debtf,  there  must  appear  upon  the  whole 
will  a  manifest  intention  to  that  effect.  Driver  y, 
Fmrrand,  I  Rnsa.  &  M.  681. 

Parol  evideoce,  when  admitted  relative  to  a  will, 
is  restrained  to  what  the  testator's  intention  was  at 
the  time  of  making  the  will.  Whitaker  v,  Tatham, 
9  Law  J.  C.P.  189,  s.  c.  7  Bing.  62B,  s.  c.  9  M.  & 
P.  628. 

Where  deelantioiu  to  testator's  solicitor,  at  tho 
tine  of  giving  invtruotions  for  making  a  will,  admis- 
■ible  in-eridenoe.  CuUklmud  v.  Mean,  7  Law  J. 
Chane.  156. 

A  book  in  the  testator's  handwriting,  not  attested 
BO  as  to  pass  real  estate,  expresaed  to  be  the  book 
referred  to  in  hia  will,  not  admissible  in  eiplanatioD 
or  aid  of  the  will,  although  proved  in  the  Eccle- 
siastical Court.     Wilkinvm  t.  Adam,  It  Price,  470. 

Collateral  oircumstanoes  relating  to  the  ages  of 
the  sereral  devisees,  and  to  their  being  married  or 
unmarried,  admissible  in  evidence,  for  the  purpose 
of  ascertaining  the  constraetion  of  a  will.  Lows  ▼• 
Lord  Huntingtowr,  4  Rues.  55ie,  n. 

Under  tbe  description  "  children"  in  a  wilt,  evi« 
dence  may  be  received,  to  shew  that  the  teatatrix 
know  there  were  only  two  auch  children,  and  that 
one  of  them  was  illegitimate ;  and,  the  parent  being 
dead  at  the  date  of  the  will,  that  no  other  persona 
eould  anawer  the  description  of  children :— Held, 
therefore  that  they  took  as  personm  deeignaiet,  GiU 
v«  Shelley,  t  Law  J.  Chano.  68. 

A  atatuary  beqneatbed  articles  used  in  his  busi- 
ness by  their  technical  names,  aome  of  which  worn 
very  obacurely  written.  Reference  directed,  to 
aacertain  what  was  meant,  the  Master  taking  to  his 
assistance  peraona  aldlled  in  writing,  and  acquainted 
with  artiolesnsed  by  statuaries.  OobUt  v.  Bsccftsy, 
S  Sim.  34. 

J  D  having  two  sons,  one  of  whom,  T  D,  coha* 
bited  with  a  women  called  Anne  Robinson,  in  tho 
year  1819,  threatened  to  disinherit  him,  unless  ho 
would  break  off  the  connexion  s  whereupon  T  I> 
drew  up  and  signed  a  paper,  in  the  words  follow- 
ing :  '*  I  hereby  solemnly  declare,  and  with  due  awB 
and  rererence  appeal  to  the  great  searcher  of  all 
hearts,  fbr  the  truth  and  sincerity  of  this  declaration, 
that  I  am  not  married,  or  in  any  way  oootracted  to 
the  woman  I  have  so  long  and  so  imprudently  co« 
hsbited  with,  known  heretofore  by  the  name  of  Anne 
Robinson ;  and  that  frosa  this  moment  to  tbe  end 
of  my  existence,  I  will  have  no  kind  of  communi- 
cation with  her,  directly  or  indirectly ;  and  I  am 
satisfied  to  be  no  longer  considered  by  my  father  aa 
his  son,  and  in  the  estimation  of  the  world  not  to 
have  any  further  olairo  to  that  title,  than  while  I 
strictly  adhere  to  thia  dooUration  in  tbe  fullest 
aenae,  and  to  the  true  s|Hrit  and  moaning  of  it :  and 
from  the  moment  I  deviate  from  it  in  any  degrae* 


may  I  bo  recouaoad  by  him  and  by  nlL  Aadlks^ 
by  oaH  on  such  trustees  ami  eaDOcutors  as  way  hAar 
may  appoint  to  cany  into  effect  thm  final  dUtlribe- 
tion  of  has  property,  to  witibhold  from  ano  sll  sad 
every  part  of  whatever  bequesc  be  may  think 
to    make  in  my  favour,  and   not    to  coasadc 
as  the  object  he  had  in   Tiew,    whenever  1 
to  support  this  solema  dedaiatioia.    Git 
my  hand,  this  15th  day  of  Aag;nat  iSl 9L    {Sigmed) 
Tbomss  St.  John  Dillon." 

Anne  Robinson  also  signed  a  dedaratioB  in  tha 
words  fclbwing:  "I  do  bereby  aoleainiy dfcbra 
that  I  am  not  married,  or  in  suiy  way  aaBeacsa^ 
to  the  abovo-nauMd  Thomas  Dillon  ;  and  1  da  sa» 
lemnly  and  Bincerely  promiae,  that  I  will  net  bam 
henceforth  have  any  eonnaxian,  immmiiajiilim. 
iataivourse,  or  oorrespoadoaoe  wbaterae  with  bst, 
directly  or  indirectly.  Giren  under  my  hand,  ^m 
5ih  day  of  August  1819.  <Si|:aed)  Aaa  Bekia- 
soB."  The  declamtioas  were  attaatad  by  a  witasai^ 
who  proved  that  they  were  plaeedia  the  hiaadsef  J  JX 

J  D,  by  his  will,  dated  Novanabar  ]8l9,danBBd 
and  bequeathed  all  his  propertj,   apen  trast,  la 
invest  the  prodnco  in  the  pnblie  faads  or  seeeiiiiai^ 
aa  therein  mentioned,  and  oat  of  the  iolsrest  thna- 
of,  after  pajriog  a  yearly  allowance  to  ksa  wA, 
Catherine  Dillon,  for  her  liie,  *'  upon  treat,  topaa- 
mit  and  suffer  my  eldest  sen,  Thomse  Sc  J<Aa  Dd- 
Ion.  to  have,  receive,  and  take  oot  of  tbe  isissaat  al 
such   stock  securities  that  will  remaia  after  pay* 
meat  of  aaid  annuity  to  my  aaid  wife,  eae  aiaiatj  ef 
such  interest  to  be  paid  to  hina  by  half-yasily  pay- 
ments, whiUt  he  strictly  adheres  to  the  salsna  an* 
gagement  he  has  entered  into,  nerer  to  asBodate 
with,  or  have  any  farther  knowledge  of  Anne  Ro- 
binson, and  which  engagemeat  aigaed  by  hia^  I 
have  put  into  the  bands  of  my  aaid  traMaes  aad 
executora,  to  be  safely  kept,  so  that  it  may  be  ibrth- 
somiog  when  necessary  ;  and  as  my  aaid  sea  Themes 
baa  expresaed  bis  opinion  to  me,  at  present,  Ast,  to 
prevent  the  possibility  of  the  continaanee  or  lanewal 
of  each  a  connexion,  it  is  aeeesaary  for  him  loab* 
sent  himself  from  this  country  for  sobbb  Isagtk  ef 
time,  and  that  he  ia  detarmiaed  to  do  as  as  asoa  as 
he  conveniently  can  after  my  decaaaa :  this  lailiin 
tion  is  not  to  be  considered  ia  full  fovaa.  or  lo  ba 
acted  upon  until  after  bis  depaitaTe  far  aach  par* 
pose,  provided  it  be  within  three  aM»ths  after  my 
decease }  and  I  hav«  albwed  this  laistad^  laaat  aha 
should,  while  he  eoatinued  in  Ireland,  mtnida  bsr» 
s^f  on  him,  and  by  ancb  another  act  eaaaa  a  faift^ 
ture  of  his  daiou  under  this  my  will ;  aad  ihaald  il 
fully  appear,  that  at  any  tiBM  after  the  said  pciied« 
he  may  happen  to  break  through  thia  eagagemsat, 
then  aU  bene6tthatit  was  intended  he  ahaoldderifa 
pnder  this  will,  aball  cease  aad  ba  deoa  away,  aad 
the  property  ao  bequeathed  to  hin^  shall  go  as  hsra- 
inafter  directed,  as  in  case  of  hia  dying  unmsRisd 
and  without  lawful  issue :  and  upon  ftinher  trust  la 
permit  and  auffer  my  yoanger  aoa,  JaaMa  DiUoa, 
to  have,  receiTa,  aad  tidce  the  laaaaiaing  mois^  af 
the  said  interest  of  the  aaid  atocks  or  seeoiilias,  to 
be  paid  to  him,  or  lo  his  order  Wgaily  aotbetiaed  to 
receive  the  aame,  by  half-yearly  payments  i  aad  oa 
this  further  trust,  to  give,  pay,  or  cauae  lo  be  paid 
0  my  aaid  sons,  Thomas  St.  Joha  Dillon  and  Jimii 
Dillon,  oB  their  reapeotiva  daya  of  aiainag^  sadi 
BMriitga  la  be  with  the  aonsaat  ofay  mii  tnaisM 
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mI  of  my  exMuton,  or  Uie  majority  o£  Umoi,  the 
il  smoant  of  Uie  moi«tj  to  each  of  the  monies  lo 
tnded  or  secured  i  sod  in  esse  eithei  of  then  mnry 
ithout  snch  coasent,  or  should  die  without  haying 
Ben  married  with  soch  consent^  then  the  iateresi 
t  the  moiety  to  which  the  per«oo  bo  marrjing  or 
ymg  was  entitled,  under  this  my  will,  to  go  to  the 
ther  or  sumving  brother  during  his  life,  and  after 
is  death  the  principal  sum  to  go  to  hb  lawful  iarae* 
:  an  j»  in  such  msnaer,  proportioD,  and  under  such 
ratrictions,  and  at  such  periods  ss  he,  hy  will  or 
oed  may  direct  or  appoint ;  and  in  case  hoth  of 
%y  said  sons  should  so  die  onmsrried,  and  without 
laving  lawful  issue/*  tben  he  gave  the  interest  of 
be  estate  for  life  to  ceruin  relations,  and  finally  to 
ortain  charitable  institutions.  The  will  concluded 
■  these  words  t  "  And  I  do  hereby  sppoint  my  aaid 
rnsteos  snd  executors  to  be  the  sole  judges  of  tho 
ntoro  conduct  of  my  ssid  sons ;  and  they,  my  paid 
tostees  and  eieeutors,  and  they  only,  are  to  decido 
m  what  may  amount  to  a  forfeiture  of  the  benefits  to 
lo  derived  under  ibis  my  will." 

In  1821,  T  D  married  Anne  Robinson,  baring 
whed  and  obtained  the  content  of  the  trustees  to  a 
narriage  with  a  persou  represented  by  him  to  bo 
kiary  Anne  Madden.  One  of  the  trustees  bad 
pven  a  general  consent  to  the  msrrisge,  hut  tho 
Bsjority  of  the  execuiorsand  trustees  badeoosented, 
ipecifically,  to  a  marriage  with  Mary  Anne  Madden, 
lescrihed  ss  **  ooly  surviviag  daugbter  of  Andiew 
Madden,  of  Dunlesry,  Esquire ;"  and  it  was  proved 
that  Andrew  Madden,  who,  upon  the  marriage* 
gave  away  Anne  Robinson  ss  his  daugbter,  had  a 
legitimate  daughter,  whose  nsmo  was  Mary  Anno 
Madden,  and  who  was  unmarried. 

Half  the  funds  were  paid  to  T  D  by  the  trustsM 
and  executors  upon  the  msrriago. 

In  1892,  T  P  filed  a  hill  in  the  Court  of  Chancery, 
in  Ireland,  against  the  trustees  snd  executort,  sod 
the  devisees  over,  stating  the  will,  and  that  he  bad 
complied  with  the  oooditions ;  that  be  had  not  aiace 
hia  fatber'a  death  had  any  acquaintance  with  Anno 
Robinson,  and  had  married  Mary  Anno  Madden, 
with  the  consent  of  the  truatees  and  executors ;  and 
pinyiog  that  the  trusts  might  be  carried  into  execu* 
tion* 

On  the  9th  of  December  1824,  T  D  died,  leaving 
Anne  Madden  (Robinson),  with  whom  be  had  co- 
habited from  the  time  of  his  nurriage,  and  to  whom, 
by  the  name  of  A.  H.  Robinson,  otherwise  Dillon, 
he  bequeathed  all  his  property  by  will;  hot  ho  leH 
no  issue. 

On  the  S3rd  of  December  1824,  Anne  DiUoa, 
otherwise  Robinson,  ss  the  representative  of  T  D, 
filed  an  original  bill  in  the  Court  of  Exchequer* 
Irebnd,  against  thetrasteesand  executors,  oontsming 
nesrly  the  same  statement  and  prayer  as  the  hill  of 
ID. 

Is  their  answer  to  this  bill,  the  trustees  and  exo^ 
tutors  stated,  that  they  believed  that  T  D  had  oom^ 
plied  with  the  directions  and  conditions  of  his  father's 
will,  sad  that  otherwise  they  would  not  hsve  con<« 
tented  to  his  marriage. 

James  Dillon,  the  other  son  of  the  testator,  disd 
before  his  father,  never  having  been  married. 

Is  the  court  bebw,  a  decmo  was  made  in  favoox 
of  the  plaintiflf^  Anne  Dillon,  otherwise  Robinson ; 
hut  thii  davreo  was  revoked  o»  appMlj  wd  tho  H" 


lowing  points  were  decided  i  lit,  thai  the  decla- 
ration of  T  D  was  not  admissible  io  erideooe,  as 
part  of  the  will ;  2nd,  that  "  and"  in  this  will  oould 
not  be  construed  "or";  5rd,  ttmble,  tbat  the  word 
"  associate"  in  the  will,  did  not  prohibit  marriage. 
But  4ib,  that  T  D  had  not  contracted  a  valid  marriage, 
or  at  least  not  with  such  coaaent  as  was  requisite  ; 
and  that  therefore  the  eetates  limited  over,  on  bio 
dyiiig  unmarried,  and  without  isaoe,  vested  in  tho 
devisees.     Dillon  v.  Harrii,  4  BKgb,  N.s.  321. 

(H)  Practicb. 

On  affidavit,  that  an  attesliag  witness  has  been 
diligently  sought,  snd  cannot  be  found,  an  executor 
may  pray  publication;  but  the  other  party  haa  o 
right  to  a  motion  againat  tho  witness,  to  attend  for 
orois-exsmination,  if  they  oan  diaoorer  him.  Mynn 
T.  BeHaspN,  1  Hag.  £c.  68. 

Tho  executor  of  a  former  will,  deriving  all  his  in- 
terest from  that  will,  and  if  deprived  of  such  interest, 
being  deprived  by  the  act  of  the  deceaaed,  ia  not 
entitled,  in  opposing  a  later  will,  to  the  ssme  in- 
dulgence as  a  next  of  kin,  who  has  by  law  a  right  to 
the  Ittceessioo,  unless  ousted  br  the  express  direc* 
tions  of  the  deceased.  Young  v.  ^rovn,  1  Hag.  £o.  574. 

An  original  will,  disposing  of  rsal  estate  in  Soot- 
land,  may  (certain  conditions  being  compliod  with) 
be  delivered  out  of  the  registry,  in  order  to  be 
proved  and  recorded  at  Edinburgh.  In  tfu  goedt  of 
Atesander  Ru$mU,  1  Hag.  £c  91. 

The  Court  will  not,  when  a  competent  par^  is 
opposing  a  will,  stay  the  admission  of  the  executor's 
allegation  propounding  such  will,  till  the  appoint- 
ment of  a  committee  of  a  lunatic  next  of  kin  to  be 
confirmed,  more  especially  such  committee  being 
•Iretdy  a  party  to  the  suit,  as  euraier  of  other  noxt 
of  kin.     TyrrM  v.  Jonnor,  f  Hag.  £o.  72. 

A  party  entering  a  caveat,  and  alleging  himaelf 
to  be  an  executor  in  the  last  wiU  of  the  deceaaed, 
without  inserting  the  date,  has  a  right  to  call  for  an 
aAdavitof  scripta,  without  awearing  as  to  his  belief 
tbst  he  is  an  executor  in  some  paper  left  by  the  de« 
ceaaed;  and  inU>l§,  without  being  liable  to  coets. 
Anirobut  ▼.  LiggaU,  S  Hsg.  Eo.  616. 

(I)  Cosn. 

A  noxt  of  kin  declaring  "  be  proceeds  no  fhrther** 
in  cooteetiog  a  will,  the  Court  will  diamiss,  and  not 
oondemn  him  in  costs,  heeanse  it  is  pleaded  **  tbat 
he  attempted  to  suborn  an  attesting  witness,"  nor 
allow  affidavita,  in  proof  of  tho  attempt.  Mttk  7. 
Curlu,  1  Hag.  Eo.  127. 
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(A)  ATTENDAmn. 

(B)  COMPCTBNCr, 

(a)  R§iativ9  Situaiimt. 
(6)  Inierut. 

<c)  Waimr,  and  Rmovaiof  Ohfoelien  to. 

(C)  Crboit. 

(D)  Commission  to  ixaiiiiib. 

(£)  £X  AMI  NATION. 

(e)  At  Lmm. 
(by  In  Eftitly. 

(•)  /«  tho  Eeekmmttieal  Court. 
(F)  Intbbaooatokiis. 
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(G)  Depositions. 

(H)  Protection  and  Privileges. 

(I)  Ekpensbs. 


(A)  Attendance. 

In  •  criminal  case,  a  person,  who  is  present  in 
couTtf  when  called  as  a  witness,  is  boond  to  be 
sworn,  and  to  give  bis  evidence,  although  be  has 
not  been  sabpcenaed.  An  indictment  for  stopping  a 
WSJ,  is  a  criminal  case  for  this  parpose.  Rex  y. 
SafiUr,  4  C.  &  P.  SI 8.  [littledalel 

Time  for  subpoenaing  a  witness  domiciled  in  Lon- 
don, to  gire  evidence  in  a  town  oaose.  Pottan  y« 
Rote,  4  C.  &  P.  271.  [Tindal] 

In  order  to  bring  a  party  into  contempt,  for  not 
attending  at  a  trial  as  a  witness,  at  the  Sittings,  in 
obedience  to  a  subpoena,  the  writ  must  specin^  the 
place  at  which  the  cause  is  to  be  tried,  vis.  West- 
minster Hall  or  Guildhall*  Mil$4fm  r.  Day,  S  M.  & 
P.3S5. 

On  a  motion  for  an  attachment  against  a  witness 
for  non-attendance  at  the  trial  of  a  cause  in  pur* 
auance  of  bis  subpoena: — Held,  that  the  affidavit 
ahoutd  state  the  partjr  to  be  a  mnterial  and  neces- 
sary witness.  Taulor  ▼.  WiUaiu,  8  Law  J.  C.P. 
Itl.s.  o.  4M.&  P.  59. 

An  Bttachment  for  non-appearance  to  a  subpoena 
served  in  Guernsey  is  irregular.  Femandn  v. 
CorbiH,  9  Sim.  544. 

(B)  Competency. 

[See  Insolvent  Debtor,  Evidence  (H).] 
(a)  Relative  Situation, 

A  woman  who  was  married  to  a  man,  but  whose 
marriage  to  him  was  void,  by  reason  of  her  having  a 
former  husband  living,  who  had  been  supposed  dead, 
mav  be  examined  again»i  liim,  to  prove  his  decla- 
rations made  while  ahe  lived  with  him  as  his  wife. 
WrlU  V.  Fiih4r,  2  M.  &  M.  99,  s.  c.  5  C.  &  P.  1«. 
[Patteson] 

Where  the  question  was  as  to  a  settlement  by 
marriage,  and  the  marriage  was  disputed  on  the 
ground  of  a  prior  marriage  of  the  man,  who  had 
been  called  as  a  witness,  but  not  to  any  fact  relat- 
ing to  tbe  marriage  : — Held,  that  the  supposed  first 
wife  was  a  competent  witness  to  be  called  by  tbe 
otbpr  party  to  prove  the  marriage ;  there  being  no 
direct  charge  against  the  husband  ;  and  the  evidence 
of  the  wife  not  being  directed  to  the  contradicting 
of  biro  in  any  fact  deposed  to  by  him.  Rex  y.  tA«  In- 
habitants  ofBathwick,  9  Law  J.  M.C.  ISS,  s.  c.  t  B. 
&  Ad.  639. 

(ft)  Jnterett. 

Where  one  of  two  defendants  in  trover,  snffers 
judgment  by  default,  he  may  be  called  as  a  witness 
to  prove  the  other  not  guilty.  Ward  v.  Fcii(eni,  Pea. 
A.C.  1«6.  [Kenyon] 

A  witness  is  not  inadmissible  merely  on  tbe 
ground  of  his  being  a  party  to  the  suit.  Therefore, 
where  one  of  three  defendants  suffered  judg- 
ment bv  default  in  an  action  of  debt  on  bond, — 
Held,  that  he  might  be  eiamined  for  the  plaintiff 
(he  not  objecting),  his  evidence  being  against  his 
own  interest.  Worrail  v.  Jonei,  9  Law  J.  C.P.  70, 
s.  c.  7  Bing.  396,  s.  c.  5  M.  &  P.  241. 


When  a  MU  is  filed  on  behalf  ofa  dsos,  a 
belonging  to  that  class,  and  who  would  have  the 
benefit  of  the  decree  if  tbo  plaintiff'  saoceeded,  is 
not  a  competent  witneas  for  the  plaintiffs.  IFtil- 
liamt  V.  Smith,  7  Law  J.  Chane.  1?9. 

On  a  plea  in  abatement,  of  the  non-jotDder  of  other 
joint  contractors,  one  of  the  parties  named  ia  the 
plea  is  not  a  competent  witness  for  the  deftadaac. 
Hare  v.  Maim,  1  M.  &  M.  S42.  [Tenterdea] 

A  witness  admitting  himself  to  be  joiat^  li^le 
with  the  defendant,  was  held  to  be  taeoaapeuat.  in- 
asmuch as  he,  being  liable  to  contribatioa,  was 
interested  in  defeating  the  action  or  lesssal^g  t&s 
damages.  HaU  ▼.  Cecil,  7  Law  J.  C.P.  S4f,  a.  c  5 
M.  &  P.  273,  a.  c.  6  Bing.  181. 

A  witness  oaUed  for  tbe  defendant  stalsdy  os  iha 
teir  dire,  that  he  was  bail  to  the  sheriff  in  the  ae- 
tion,  but  did  not  jnatify,  and  that  he  had  not  deaa 
anything  to  get  the  recognisance  he  bad  eateiad 
into  discharged.  He  added,  that  otherbait  jaaiified, 
but  it  appeared  that  he  did  not  see  them  do  so  r^ — 
Held,  that  he  was  not  a  competent  witness,  fiev- 
kim  V.  Inwood,  4  C.  £c  P.  148.  [Tindal] 

Where  a  party  is  interested  in  the  destractiea  ef 
a  particular  custom,  or  has  himself  acted  ia  breach 
of  it,  he  is  not  a  competsnt  witness  to  diaprere  cfaa 
existence  of  such  custom. 

In  an  action  on  a  charter-party » the  attestiagwttp 
nesa  having  subsequently,  by  agreemenl.  with  iha 
plaintiff,  acquired  an  interest  in  the  proceadicf  the 
voyage: — Held,  that  be  was  not  a  compeiflBt  wit- 
ness to  prove  the  eiecotion  of  the  eharter-^ity.  nor 
was  evidence  of  his  handwriting  admiseible.  HfeUl 
▼•  Stephentim,  7  Law  J.  C.P.  209,  s.  c.  3  M.  &  P.  146. 

The  inhabitants  of  a  parish  are  admissible  wit* 
nesses  in  an  action  by  the  surveyor  of  the  highways 
against  his  predecessor  for  penalties  for  not  8CC0iiet> 
ing,  and  for  the  balance  of  monies  in  his  baads. 
HeHdebourck  v.  Langtton,  2  M.  &  M.  402,  a.c.S 
C.  &  P.  566.  [Tenterden] 

In  an  action  against  the  anrety  of  a  eoUectsr  of 
rates,  to  recover  sums  received  and  not  paid  over 
by  the  collector,  an  inhabitant  of  tiie  place  is  adaiif- 
sible  ex  neeestitate  to  prove  payments  to  the  caUeetor,  • 
although,  in  the  event  of  the  surety^  ftifing  to  make 
good  the  deficiency,  be  would  be  liable  to  a  fredi 
aasessment.  Middleton  v.  Frost, 40. &  P.  16.  [Tea- 
torden] 

On  an  objection  to  a  title  on  acoosat  of  the  estate 
sold,  being  subject  to  a  fight  of  comaioa, which  was 
not  disclosed, a  person  claiming  a  right  of  comaMn  is 
a  good  witness.  Gibeon  y.  Spurrier,  Pes.  A.C.  S^ 
[Kenyon] 

On  an  issue  directed  by  the  Coort,  to  try  ths 
validity  of  certain  deeds  of  lease  and  release,  ssd 
an  accompanying  trust-deed,  tlie  Court  held,  tbat 
the  attorney  who  prepared  them  was  a  competcat 
witness  to  prove  the  circumstances  under  wbick 
they  were  executed  ;  notwitbatanding  his  claim  for 
costs,  which,  it  was  contended,  gave  him  an  iotemt 
in  supporting  them ;  and  notwithstanding  be  ins  a 
party  to  the  trust* deed,  under  which  he  was  ap> 
pointed  receiver,  in  which  charaeter  he  had  defend- 
ed an  action  of  trespass  brought  against  him  by  ths 
presentdefendant,  for  breaking  and  entering  a  diapel 
on  tbe  eatate.  Httdton  v.  Revet t,  7  Law  J.  C.P.  145» 
s.  0.  5  Bing.  368,  s.  e.  2  M.  &  P.  663. 

The  evideooe  of  the  remainder-man  in  tail  is  sot 
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nuMible  on  the  put  of*  prior  tOAntin  ttil,  in  an 
itetment  brought  by  him  for  the  purpose  of  trying 
0  validity  of  a  recovery  safFered  by  a  former  tenant 
tail.  Doe  d.  Lord  Teyukam  y.  TifUr,  8  Law  J. 
P.  100,  a.  c.  6  Biog.  «90.  s.  c.  4  M.  &c  P.  29. 
In  a  quart  impedit,  the  father  of  the  defendant 
ns  ealled  as  a  witness  for  him,  and  it  appeared  that 
la  witness  himself  claimed  a  right  of  preaentation 
»  the  Tncant  rectory,  as  tenant  by  the  courtesy,  in 
ght  of  hie  late  wife,  who  was  aeised  of  the  estate  of 
iheritance  :— Held,  that  his  evidence  could  not  be 
Kseived  ;  although  it  was  contended  that  his  right 
if  any)  had  been  forfeited  by  his  having  neglected 
>  present  within  six  months  after  the  vacancy  hap- 
enedy  which  would  give  the  bishop  a  right  to  pre- 
ant, — it  appearing  that  the  bishop  had  not  acted 
pon  that  right.  GuUif  v.  <Ae  Buhop  of  Eanter,  7 
AW  J.  C.P.  50.8.  c.«  Bing.  171,  s.e.  $  M.  &  P.  266, 
A  woman  who  claims  dower  in  respect  of  property, 
he  subject  of  an  ejectment,  ia  a  competent  witneaa 
in  behalf  of  the  party  whose  case  is  founded  upon 
be  same  alleged  facts  as  her  own ;  because  her 
laim  to  dower  could  not  be  affected  either  way  by 
he  result  of  the  ejectment.  Doe  d.  NighUngaU  v. 
Maeoy,  9  Law  J.  K.B.  t,  a.  c.  1  B.  &  Ad.  4S7. 

Action  for  goods  aold  by  the  plaintiffa  to  the  de- 
fendant, at  the  aale  of  which,  according  to  the  plain- 
Li  ffs'  evidence,  A  was  present.  Defence,  that  the 
a^oods  had  been  bought  by  A  of  the  plaintiffa.  and 
by  him  sold  to  the  defendant,  who  had  paid  him. 
To  prove  this  defence,  A  was  tendered  as  a  witness. 
Held,  to  be  competent,  for  it  was  not  to  be  asaumed, 
in  the  first  instance,  that  he  had  been  guilty  of  fraud 
upon  the  defendant,  so  aa  to  be  liable  to  him  for 
the  costa  of  the  plaintiff's  action  then  depending. 
LarhaU$lier  v.  Clark,  9  Law  J.  K.B.  1.59,  s.  c.  1  B. 
&  Ad.  899. 

An  insolvent  debtor  is  not  a  competent  witnesa 
for  the  plaintiff,  in  an  action  brought  by  hia  assig- 
nee, though  he  release  his  interest  in  the  surplus, 
because  his  future  oroperty  is  liable  to  the  payment 
of  the  debta  in  the  achedule,  and  therefore  he  ia  in- 
terested in  procuring  the  recovery  of  aa  much  money 
as  possible.  Delqfield  v.  Freeman,  8  Law  J.  C.P. 
70,  s.  6  Bing.  994,  a.  c.  3  M.  &  P.  704,  s.c.  4  C.  & 
P.  67. 

If  it  be  sought  to  shew  the  incompetency  of  a 
witness  by  reason  that  the  plaintiffa  on  the  record 
have  become  bankrupts,  that  the  action  is  prose- 
cuted by  the  assignees  in  their  names,  and  that  the 
witneas  is  a  creditor  of  the  bankrupt  plaintiffs ;  the 
commission  of  bankrupt  must  be  produced,  although 
the  witness  be  examined  on  the  voir  dire.  Hunter  v. 
Leatkley,  8  Law  J«  K.B.  ?01,  a.  c.  10  B.  &  C.  858. 

(e)  Waiver,  and  Ktmoval  of  Objection  to. 

In  equity,  an  objection  to  the  competency  of  a 
witness  is  not  waived  by  cross-examination.  JFfar* 
rUon  V.  C^rtauldt  1  Russ.  &  M.  428. 

In  an  action  on  a  bill  of  exchange  againat  two 
partners,  cne  of  them  pleaded  in  bar  his  bankruptcy 
and  certificate.  A  nolle  prouqui  was  thereupon  en- 
tered as  to  him : — Held,  that  this  made  him  a  com- 
petent witness.  Afflalo  v.  Fourdrinier,  8  Law  J. 
C.P.  3d,  8.  c.  6  Bing.  306,  s.  c.  3  M.  &  P.  743. 

Several  persons  having  agreed  to  bear  equally  the 
expenses  of  a  joint  undertaking  in  an  action  brought 
against  one  of  them,  another  of  the  contractors  is  a 


competent  witness  for  the  defendant,  if  released  by 
him.  though  the  rest  do  not  join  in  the  releaae. 
Duks  V.  Ptmnall,  1  M.  &  M.  430.  [Tenterden] 

An  insolvent  debtor  is  not  a  competent  witneoa  in 
an  action  brought  by  hia  assignee,  notwitbstsoding 
he  release  hia  interaat  in  the  surplus  of  his  estate. 
Delttjield  v.  Frftman,  8  Law  J.  C.P.  70,  a.c.  6  Bing. 
294,  s.  c.  3  M.  &  P.  704. 

In  a  suit  by  the  aaaignee  of  an  inaolvent  to  im- 
peach a  sale,  which  a  former  assignee  had  made,  of 
an  equity  of  redemption,  the  inaolvent  is  not  ren- 
dered a  competent  witneas  for  the  plaintiff  by  releaa- 
ing  his  intereat  in  the  reaidue  of  his  estate.  tValdron 
V.  Howell,  3  RufS.  376. 

The  bail  for  the  defendant  may  be  made  a  com- 
petent witneas  for  him,  by  the  defendant'a  deposit- 
ing at  the  trial,  in  the  handa  of  the  officer  of  the 
court,  a  sum  equal  to  the  aum  awom  to  and  the  costa 
of  the  action,  and  the  Judge'a  making  an  order 
thereupon  to  atrike  the  name  of  the  bail  off  the  bsil- 
piece.  Baillie  v.  HoU,  1  M.  &  M.  289,  a.  c.  3  C.  &  P. 
560.  [Tenterden] 

In  assumpsit,  where  one  defendant  pleada  a  plea 
operating  only  in  his  personal  diachsrge,  a  verdict 
may  be  taken  for  him  on  that  plea,  and  he  may  then 
be  examined  aa  a  witness  for  his  co-defendsnts. 

Quare,  whether  in  sn  action  of  contract  against 
several  defendanta,  some  of  whom  plead  matter 
negativing  the  action  with  respect  to  all,  and  the 
other  pleada  hia  bankruptcy  only,  on  which  the  jury 
find  a  verdict  for  him,  he  is  a  competent  witness, 
after  that  verdict  returned,  to  prove  the  plea  of  the 
other  defendanU.  Bate  v.  Ruttell,  1  M.  &  M.  333. 
[J.  Parke] 

(C)  Credit. 

If  a  witness  is,  on  cross-examination,  asked  a 
question  on  some  oollateral  matter,  in  order  to  affect 
his  credit,  he  cannot  be  contradicted  by  calling  an- 
otlier  witnesa  for  that  purpose.  Rex  r.  Rwdge,  Pea. 
A.C.  23f .  [Lawrence] 

It  is  not  admissible  to  impeach  a  witneas  by  shew- 
ing he  has  made  a  particular  atatement,  uoleaa  the 
witneas  denies  having  made  such  statement*  It  is 
not  enough  that  he  statea  he  haa  no  recollection  of 
making  adch  statement  Pain  v.  Beetton,  2  M.  &  M. 
SO.  [Tindal] 

It  is  not  essential  that  the  witnesses  who  state 
that  they  would  not  believe  another  peraon  on  his 
oath,  should  have  ever  heard  such  person  give  evi- 
dence upon  oath  ;  as  the  real  qoeatiou  ia,  whether 
the  witnesses  have  such  a  knowledge  of  the  peraon*s 
character  and  conduct,  as  enables  them  conscien- 
tiously to  say,  tliat  it  ia  impossible  to  place  any 
relisnce  on  any  statement  that  such  peraon  may 
make.     Rex  v.  Bitpham,  4  C.  &  P.  392.  [J. Parke] 

In  order  to  diacredit  a  witneas  by  proof  of  a  con- 
tradictory atatement,  it  is  not  enough  to  ask  him 
generally  whether  he  has  ever  made  such  a  state- 
ment; but  particulars  most  be  specified  to  him. 
Angus  V.  Smith,  1  M.  &  M.  473.  [Tindal] 

(D)  Commission  to  bxaminb. 

[Courts  of  common  law  enabled  to  examine  wit- 
nesses on  interrogatories.  1  Will.  4.  o.  29,  9  Law  J. 
Stat.  31.] 

The  defendant  had  obtained  a  rule  under  1  Will.  4. 
c.  22.  s.  4,  for  a  commission  to  examine  witnesses  on 
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WITKE88. 


jMtiOB  1»  aOcigiag  wtaC  of  jantdiotioD,  Loid  Ten* 
terdtB  mM,  then  wmld  h%  oo  d«Qbc  but  thai  a  di»> 
tinotioa  Misted  brtfreen  mc.  1  «a4  eec.  4 ;  and  that 
it  wovld  ba  limitiaf  the  ooBmiaaioii .  too  much  to 
■Mka  It  part  of  iIm  o^dor,  that  it  abouM  bo  reOMnad 
ia  tbrao  weoka.  The  eooiaiiwioD  waa  diiectod.to 
iMue,  aod,  if  not  returned  i&  a  proper  tiioe,  the 
plaoitifr  to  apply  that  the  eaeae  nail  go  oo.  The 
witaeaaaa  iMeoded  to  be  rsamiaed,  and  the  tiaie, 
Diace,  and  Baaaer  of  exaaiaing  them,  were  named 
in  the  order,  which  dueoted  fh»  wimmiatinn  to  bo 
letnfned  hj  Michanlaw  term,  at  all  eveats:  as  it 
waa  a  London  cause,  no  trial  conld  be  loet.  Rmfmmrd 
V.  C^pf,  9  Law  J.  K.B.  5*6. 

The  powein  of  tbe  4th  aection  of  1  Will.  4.  e.  ft. 
to  grant  nomniMiiona  for  tbe  examination  of  wit- 
■eaaie  abroad,  are  vceted  dbcretionaH  j  in  the  ooorts 
of  common  law,  and  are  applieable  to  pineea  out  of 
the  king*a  dominiona.  Dnclcet  r.  WiUimmt,  9  X«aw  J. 
£soh.  177,  a.  c.  1  Tyrw.  502,  a.  a.  1  C.&  J.  51<l. 

A  eommiaaion  to  examine  witneaacn  in  the  Weat 
Indies,  on  a  bill  filad  for  a  diaoover^,  in  aid  of  an 
action  at  law  braoght  by  the  plaimilt  and  after  a 
•oouniaHon,  (not  praying  anv  relief),— ordered,  on 
motioa,  although  the  defendsnt's  snswsr  had  not 
CQSM  in,  where  hie  lime  for  answering  had  expired. 
▼•  Cmmkndg0^  13  Price,  797. 


(£)  EXAMINATIOlf. 

(e)  At  Law, 

[See  pMAcriCE  and  Rape.] 

A  peraon  bringing  papera  under  a  m^nms  dutm 
fsraai,  may  be  comp<*lle<l  to  produce  them  without 
being  awom.  Dtivis  ▼.  0s^,  1  M.  &  M*  514,  s.  c. 
4  C.  &  P.  S3S.  [TindalJ 

Where  a  wimeaa  ramnina  in  court,  nfter  an  order 
for  the  witn4*asee  to  withdraw,  the  Judge  may  stifl 
nilow  him  to  be  eiamiuMi,  anbieet  to  observation  on 
his  conduct  in  disoh<>yiDg'  the  order.  Jfcx  ▼•  CMef^ 
1  M.  6c  lU.  5t9.  [Littledale] 

A  witnses  waa  aa4ed  wbeihsr  ho  had  not  been 
impriaoned  on  a  conriction  for  forging  ooal-meten* 
eertificatea : — Hrld,  not  bound  to  answer.  MiUmmm 
9.  TerW.  Pea.  A.C.  ^tt,  [Ellenborough] 

A  witness  is  not  excused  from  aoswering  a  qnen* 
tioa,  on  the  ground  thst  the  conduct  inqoirsd  into 
on  his  part  would  anbiect  him  to  a  peaslty,  if  the 
time  limited  for  prooet-oing  for  ouch  penalty  ia  past. 
iUkmt  V.  AUmU,  t  Jd.&  M.  S9t.  [Tentofden] 

An  attonie3r*a  aleik  ia  not  pfiTilc|ed  from  nnawer- 
ing  whether  he  baa  reoMTod  a  particular  paper  from 
Iheclieni,  Eirk$  e.  N«hfs,  1  M.  &  M. 30S.  [Ten* 
tetden.]    See  Bewrn  ▼.  Ureters,  i4.  tSS. 

if  a  witnesa  objecta  to  answer  queatiena,  on  tho 
gfonnd  that  they  may  auhject  him  to  oriiBinal  pro- 
eeedinga,  the  counsel  on  the  opposite  aide  cannel 
argue  in  anpport  t»f  the  witneaa*a  objection,  fit*  ▼• 
^ifey,  t  M.  &  M.  94.   [Tenterden] 

(6)  /«  Equity. 

A  witness  may  demur  to  answer  an  ioterrogatory 
which  seeks  for  information  come  to  his  knowledge 
In  profesnionsl  confidence.  Perry  ?.  Tfei^'NS,  9 
Law  J.  Chsnc.  63w 

^•«««^— whether  an  order  to  oxamine  •  witnena 
de  Wee  ens  in  a  mat,  memly  to  perpetnato  teati- 


befo*e  nnewer,flf  witlioat 
lEUm  V.  Simelmir,  SY.it  S.  I6t. 

(c)  /■  lA#  EceitfuuHfMi  Cmrt 

After  pdUicniioii,  tbe  Court  will  net  allow 
neessi  to  be  re-examinnd  in  die  ordinnry 
a  sngyeatien  tbet  the  examiner,  finm  a 
tion  of  tbe  plan,  baa  inaproperij  refected 
but,  if  eeeential  to  jnaiioe,  it  mny  direct  n  emd 
re-examination  in  open  court  Imgnm  ▼< 
Hag.  So.  lOa 

« 

(F)  Ijitbreooaiobies, 

'  bitorrogatorioa  not  being  read j,  and 
heora  baring  elapeed  after  notice  to 
proetor,  of  the  praduetian  of  n  wii 
has  not,  under  all  droumstancoe,  n  rigK  to  he 
/ngr«ai  t.  IFfntt,  1  Hng.  En.  94. 

(G)  Beposmoiis. 


Where  a  mandamtm  for  the  enmnatieB  of 
nesws  in  India  ia  obtained  on  the  epplicetion  of  one 
party,  and  the  other  takes  no  part  thenin,  die 
le  neTnrtheleee  entitled  to  copies  of  the  ^ 
at  his  oam  coat  Deris  v.  NirMiM,  9  Law  J.  CLP. 
114.  s.  c.  7  Bing.  S58,  s.  c  5  M.  ft  P.  fftiw 

Under  suspicions  circomsUnoen,  Ae  depomtion  of 
«  witoaea,  not  eroea-examined,  may  be  emled  ^; 
btit,  on  a  eabaequent  eatislhetory 
ht  deUeered  out  aubjeet  to  all  objei 
kig.    Jf^rmn  ▼.  Wygt,  1  Hng.  En.  96. 

(H)  PftOTMTfOK  AN»  PRITI 

[See  Prodoction  of  Deeds,  Boou,  Axn 
Pap£e8,  (B).] 


A  broker  in  an  illegal  stsck-jobhingi 
JMvC  compellable  to  giro  evidence  of  it,  though  he 
ie  only  liable  to  a  pecuniary  pennltj.  fieinn  y. 
Tomgpod,  Pea.  A.C.  105.  [Kenyoa] 

A  man  eerred  with  a  tuhpitnm  dmtm  l^e^s^  cea- 
aot  be  compelled  to  produce  an  tnetrament  h^ 
of  wbich  he  committed  a  treapena.  Milm  ▼. 
Pea.  A.C.  56.  [Kenyon] 

A  was  serred  with  a  tubpttnm  dncct  tecmn,  to  pro- 
duce a  deed  in  hie  posaeeeion,  whi<A  waa  to  be  preeed 
by  the  aubecribing  witneea,  bat  he  refoeed:— Or- 
dered, thst  he  abonid  produce  the  deed  at  bis  ovrt 
expense,  end  that  he  should  pay  sXI  the  ether  si- 
^nase  cauaed  by  hia  rafuenl.  flreddbaw  r.  Bmtf- 
sAew,  S  Sink  f85. 

A  witneas,  who  oomeo  frons  the  cenuliy  to  Lsa- 
don,  in  obedience  to  a  subpceoa,  to  testify  in  a  nit 
in  equity,  is  protected  from  arrest  during  the  vfaols 
•f  the  time  he  remains  in  London  hmAJtit  for  tbe 
pnqposo  of  giring  evidence. 

But  a  witneae  who  doee  not  reesnin  in  Loadoaftr 
tiie  purpose  of  giving  evidence,  and  who,  afUr  Wag 
nerved  with  tbe  subpcena,  baa  had  it  notifsd  telia 
that  he  ie  to  attend  to  be  examined  on  ths  fftd  of 
October,  ia  not  protected  from  arrest  en  tb  I9lh 
cC  October. 

A  witnem  ia  not  pioteeted  from  arreei  ia  gcasg  le 
the  ofllce  of  the  eoKeitar  of  ti>e  party,  in  offdsr  to 
prepare  himnelf  for  his  exnsainntion.  GiUi  v.  n»* 
K^eoa,  8  Law  J.  Chanc.  4S,  a.  o.  1  Rnaa.*  M.  t9. 
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attending  411  arbitnitor  iipoii  a  re&r- 
ce»  is  protected  from  arrest,  ii^  the  nme  maDser 
a  'witness  who  is* attending  a  court  in  obedience 
^o  a  subpoena.  Wauselly,  Southwood,  7  Law  J.  K.B. 
91t7,  «.  c.  4  M.  &  B»  559. 

(I)  EXPEJNSES. 

A  Buocesslal  .paKjr  is«BlstIed  to  the  ozpense  of  a 
foreign  witness  material  to  hia  cause,  although  such 
'vritnesa  be  not  accessible  by  subpoena. 

He  is  also  entitled  U>  the  expense  of  detaining 
•uch  witness  in  tbis  country  to  await  the  trial  of  tbe 
OMMe,  eUbougfa  opportunity  is  afforded  of  exaasiaa- 
taon  vpeo  interrogatory.  Lonergun  -▼.  ilte  Boy  at 
jEtPcbtingM  Atntnuice,  7  Bing.  725,  a.  c  5  M.  &  P. 

Allowance  may  be  made  in  costs  for  lots  of  time 
to  a  foreign  witness  necessary  to  the  success  of  the 
emase,  who  is  not  accessible  by  subpoena,  and  re- 
fasea  to  attend  without  compensation.  Ltmergan  y. 
tkm  Royal  Eschavge  Atmranw,  7  Bing.  7t9,  ••  c.  5 
M.  &  P.  803. 

Ko  action  for  loss  o^iims  can  be  maiaftaiaad  by  • 
witnesa,  iat  his  attendaooe  in  that  character,  al- 
tbovc^b  the  party  who  compdlled  his  attendance  haa 
pffomiaed  to  pay  him  for  Joss  of  time.  CekUnt  ▼. 
CMsfiroy,  9  Law  J.  K.B.  158,  a«  o.  1  B.  &  Ad.  960. 


WORK  AND  LABOUR. 

If  A  agrees  to  sexre  B,  as  an  apothecary's  assis- 
tant, at  such  salary  aa  C  aball  think  reasonable, 
and  it  appeara  that  no  application  has  been  made  to 
C  to  fix  any  salary,  A  cannot  recover  anything  for 
bis  eeryifies,  in  an  action  for  work  and  laboar.  Owtfn 
▼-.  BaaBcn,4G.  &JP.  98.    [TenterdsD] 


la  an  action  for  woHc  and  laboor,  whea  H  is  shewn 
that  the  work  waa  eoanaenced  under  a  written  agree* 
meat,  such  agreeaieot  ought  to  be  produced.  And 
the  plaintiff  cannot  recover  without  it  for  extras, 
although  a  particular  it<'m  was  proceeded  on  after 
an  admission  by  tbe  defendant,  that  it  was  an  extra. 
Viwent  v.CoU,  9  JVL&M.  «57,  s.  c.  SCUf-  *9i. 
[Tenterden] 

If,  in  an  action  for  work  and  labour,  anrveyors  be 
oartled  for  tbe  defondant,  to  proye  that,  in  the  year 
1831,  they  surveyed  the  work,  and  that,  in  their 
judgment,  the  charges  were  100<.  too  much, — Held, 
that  a  letter  £rom  tbe  defendant's  attorney,  stating 
that  the  Vork  had  been  auryeyed  in  I8S9,  and  that 
the  charges  were  eonsidered  to  be  60/.  too  much, 
is  not  admissible  aa  eyidence  in  reply.  Knapp  y. 
HatkttU,  4  C.  &  P.  590.  [Tenterden] 


WEix:^. 


To  constitute  '*  wreck,"  it  is  not  neoeasary  that 
BO  person  should  bays  escaped  aliye  to  land  from 
the  yessel. 

The  grantee  of  wrenk  has  each  a  special  property 
io  the  goods  wrecked,  as  to  entitle  him  to  maintain 
trespasa  ngainat  a  wrong-doer,  for  tak4ng  them  away ; 
although  the  grantee  iMd  not  seised  them.  The  Cor- 
fMratimt  of  Dunwieh  r.  Sterry,  9  Law  J.  K.B.  167, 
B.C.  1  B.  &  Ad.  8S1. 

Parol  evidence  cannot  be  jesorted  to,  to  support 
a  preacriptive  right  to  wreck,  where  it  appears  that 
the  propeity  where  wreck  was  daimed  waa  in  the 
Crown  in  -the  reign  of  Charles  I. ;  for  tbe  jury  could 
not  infor  that  it  was  in  those  under  whom  the 
party  claims,  from  time  of  legal  memoiy.  Alcoek  y. 
Coolcs,-?  Law  J.  C.P.  ie6,  a.  c  5  Bing.  340,  a.  0.  t 
M.  &  P.  695. 


ADDENDA: 


The  following  Cases  haoe  been  acctdentaUy  omitted. 


COSTS. 

The  Court  will  not  exercise  any  aupposed  power 
they  may  have  at  common  law,  to  tax  an  attorney's 
bill,  independent  of  the  power  given  by  t  Geo.  t. 
c.  8.  i.  i$,  DagUy  yr.Kentith,  9  Law  J.  K.B.  183, 
8. 0.  f  B.  &  Ad.  411. 


DEED. 


Tbe  d^endant,  by  deed  of  lease  and  release,  and 
an  accompanying  deed  of  trust,  conyeyed  his  pro- 
perty to  the  plaintiff,  io  trust  for  the  benefit  of  his 
creditors ;  tbe  deeds  of  lease  and  release  containing 
a  covenant  for  tbe  defendant  and  his  wife  to  leyy  a 
fibs  to  enure  to  the  tises  of  the  trust-deed.     At  the 

Digest,  1828—1831. 


time  of  the  execution  of  the  deeds,  blanks  were  left 
in  the  trust-deed  for  the  amount  of  a  debt  due  to 
one  of  tbe  creditors,  which  was  not  then  ascertained. 
These  blanks  were  on  the  following  day  filled  up  in 
the  presence,  and  with  the  assent,  of  the  defendant; 
and  be  afterwards  joined  with  his  wife  in  levying 
the  fine,  and  wrote  to  the  tenants  on  the  estate,  de- 
siring them  to  pay  their  rents  to  the  plaintiff's  agent : 
—Held,  that  the  subsequent  filling  up  of  the  blauks 
did  not  ayoid  the  deeds.  Hudson  y.  Retftt,  7  Law 
J.  C.P.  145,  a.  c.  5  Bing.  368,  s.  c.  2  M.  &  P.  663. 


HIGHWAY. 

The  leasee  for  yeara,  or  other  person  receiving  the 
benefit  of  tithes,  is  liable  in  respect  of  them  to  the 
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bifrbwmy  ntn ;  •Ithoagh  hb  eompocad  with  tliA 
tithe  payers  for  the  amount,  and  the  tithe  is  not,  in 
Curt,  aevered.  Chanter  r.  G/1166,  7  Law  J.  M.C. 
114,  a.  c.  4  M.  Ik  R.  374,  a.  e.  9  fi.  &  C.  479. 


MALICIOUS  AND  VEXATIOUS  ARREST. 

The  plaintiff,  who  had  lent  to  the  defendant,  at 
rmriooa  times.  5O0L,  conceiving  her  to  be  a  feme 
aole,  arrested  her  for  that  amount  Upon  the  trial 
it  appeared,  that  daring  the  greater  part  of  the  ad- 
vances, 9he  was  a  feme  corert,  and  plaintiff  reco- 
vered only  38/.  10s.,  knt  after  her  husband's  death. 
—Held,  that  the  plaintiff,  being  at  the  time  of  the 
arrest  ignorant  of  the  defendant's  coverture,  had 
reasonable  or  probable  caose  for  the  arrett.  Had  he 
been  aware  of  it,  the  defendant  would  have  been 
entitled  to  co«ta.  The  43  Geo.  3.  c.  46.  a.  3.  throws 
upon  the  defendant  the  [HX>of,  that  there  was  no  rea- 
sonable  cause. 

SembU,  that  "  the  defendant's  undertaking  not  to 
bring  any  action  for  an  excessive  arrest,"  contained 
in  a  Judge 'a  order,  for  reducing  the  amount  of  bail, 
doea  not  extend  to  an  application  for  costs,  under  43 
Geo.  3.  c  36.  s.  3.  Spottntr  r,  Danks,  9  Law  J. 
C.P.  tti,  s.  c  7  Bing.  77«,  s.  c.  6  M.  &  P. 701. 


POOR. 

The  interest  of  a  remainder-man,  after  an  eetate 
for  life,  will  not  entitle  him  to  a  settlement,  by  rea- 
son of  forty  dajrs'  residence  during  the  oontinosnce 
of  the  particular  eatate.  Rex  v.  RingsUad,  7  Law  J. 
K.B.  197,  •.  o.  9  B.  &  C.  tlQ,  e.  o.  4  M.  &  R.  67. 


PRACTICE. 

A  subpoena  tested  the  9th  of  Maj,  and  served  on 
the  19th,  required  the  defendant  to  appear"  on  Mon- 
day the  21  St  da  J  of  March  insUnt  ;*'  the  Court  re- 


fused to  aettnde  tb»  ■erriot. 
&  J.  514. 


Fs^  r.  Cmrm,  1  C 


PROHIBITION. 

[Proceedings  in,  improred  and  regulated  bjl  WiS. 
4.  c.  31, 9  Law  J.  Stat.  20,] 


REPLEVIN. 

The  Court  will  allow  monej  to  be  paid  ists  1 
by  the  plaintiff  in  replevin,  opcm  a  special  t^pB- 
cation  for  that  purpose.  AUlentm  r.  Gmdademt  T  Lsr 
J.  K.B.  89. 


SPECIAL  CASE. 

When  the  Sessions,  on  detenniniag  an  appeal,  hsfe 
granted  a  case,  but  none  has  been  stated,  the  Cosit 
will,  under  some  circumstances,  direct  a  maadaaa 
to  the  Justices  who  beard  the  appeal,  to  states  case; 
but  not  where  it  is  clear  that  such  a  proceediag 
could  lead  to  no  result ;  as,  where  the  chainnsa,  ia 
consequence  of  his  own  opinion,  and  that  ^  t&e 
Court,  upon  the  facts,  refused  to  s^  say  scatewsot 
but  one  which  would  hare  ezdoded  the  poiat  of 
law  relied  upon  by  the  party  dentaading  a  csaa. 
Rmx  v.  ihB  Juttiea  ef  Psai^rolwUrs,  S  B. &  Ad.591. 


STAMP. 


Where,  by  deeds  of  lease  and  raleaas,  and  n  ac- 
companying deed  of  trust,  property  is  conveysd  for 
the  benefit  of  creditors  exceeding  five,  the  wbols 
forming  but  one  sssuranoe,  an  od  wldrni  stamp  is 
not  requisite,  as  they  fall  within  the  ezceptioB  ia  the 
55  Geo.  3.  c.  184.  schedule,  part  1,  tide  "  Mort- 
gage." Hudson  V.  Reoett,  7  Law  J.  CP.  145,  SbC 
5  Bing.  368,  8.c  S  M.  6c  P.  663. 
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